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INVESTIGATION OF BUREAC OF INTERNAL REVENUE

THURSDAY, NOVEMBER 20, 1924

UNITE? SNTATER SENATE,
SELECT CoMMTITEE INVESTIGATING
Bureav oF INTERNAL REVENUE.
Washington, D). C.

The committee met at 11 o'clock a. m., pursuant to call of the
chairman, in room 410, Senate Office Building.

Present : Senators Conzens (presiding), Ernst, and Jones of New
Mexico.

Present also: Earl J. Davis, Esq.. and L. C. Manson, Esq.,
counsel for the commiittee. : :

Present on behalf of the Bureau of Internal Revenue: Mr. C. R.
Nash, assistant to Commissioner of Internal Revenue; Mr. Robert
M. Estes, deputy commissioner. in charge of miscellancous tax: Mr.
Fred Page, assistant deputy commissioner, miscellaneous tax: and
My, C. W. Jones, chief. review division. miscellanzous tax.

The CirairmaN. Gentlemen, this is a meeting following the under-
standing that we had vesterday. We will now start the meeting this
morning, which is one of the meetings that we are to hold regularly,
and we will to-day take the testimony of Mr. Walker, who hax made
complaint to the committee about the handling of the Croker estate.
I understood from the committee vesterday that it was perfectly
willing to proceed and hear Mr. Walker's testimony at the session
this morning.

Is Mr. Walker here?

Mr. Davis, He is here,

The Craraan, Will you take the stand. please. Mr. Walker !

TESTIMONY OF MR. GEORGE B. WALKER

ngw witness was duly sworn by the chairman.)
The Cuammax, Mr. Walker, will yvou state your name for the
record {

Mr, Wanker, George 3 Walker. ,

The Cuammax., You had better tell the committee who you are,
Mr. Walker, what your particular complaint is. ete.

Mr. Warker, T was formerly a revenue agent, making State-tux
investigations in the Atlanta division, which embraces the States of
Georgia and Florida. At the present time I am doing nothing, I
intend to go to practicing law. .

Mr. Davis. What is vour business. Mr. Walker?

Mr. Warker. I intend to practice law.

Mr. Davis. Have you practiced law in the past?

Had
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Mr. WaLKER. Seven years.

Mr. Davis. Where?

Mr. WaLgEer., Macon, Ga.

Mr. ]??AVIS. Then, following that, you went in the internal-revenue
service

Mr. WaLKER, After getting out of the Army, having been injured
in the service, I was given a position in the Internal Revenue Bu-
reau. -

Mr. Davis. Where do you live now?

Mr. WALgER, I have no honie now. I rented out my home at
Orlando, and I am trying to get a place to live at West Palm Beach,
where I intend to practice law.

Mr, Davis. When did you enter the internal-revenue service?

Mr. WaLker, February 11, 1920.

Mr. Davis. How long did you stay in that service?

Mr. Warker, Until July 15, 1924,

Mr. Davis, In the work that you did while with the Bureau of
Internal Revenue, you handled the Croker estate matter?

Mr. WaLKER. 1 did, sir. 4

Mr. Davzs. I wish you would go on and relate to the committee
the details and the work that you did in that entire transaction.

Mr. Warksr, Some time in the early part of September, or the
middle of SePtember, 1023, I received a letter from the agent in
charge at Atlanta, notifying me that the transcript of form 7086,
filed for the estate of Richard Croker, sr., was being transmitted to
me by Mr. Oscar Penley, another agent, to whom it had been as-
signed, and who was contemplating the transfer to another divi-
sion, and that I was to make an investigation immediately, as the
bureau wanted an ‘entire investigation.

Mr. Davis. What division was this that you were working for?

Mr. WaLker, The Atlanta division,

Mr. Davis. Who was head of that division?

Mr., WaLker. Thomas E. Stone.

Mr. Davis. And what was this form that you speak of? ,

Mr. WaLger. That is the return for the estate tax, the final re-
turn. I received that transcript, and went to West Palm Beach
and made a preliminary investigation, first conferring with a man
by the name of J. B. MacDonald, who had filed this return as the
custodian of certain property belonging to the Croker estate.

Attached to that return was a contract between MacDonald and
the decedent and his wife. showing a transfer of something over
$1,000,000 worth of property to MacDonald. The investigation
showed that there was something wrong with that estate somewhere.

Mr. Davis. Your investigation?

Mr, WaLgER. Yes, sir; the preliminary investigation, and I wired
Mr. Stone, who had wired me to meet him in Jacksonville and make
a preliminary report. That was along in the early part of Octo-
ber. I met him in Jacksonville about the 25th of October, and ren-
dered a preliminary report.

Mr, Davis. In what year? -

Mr. WALKER. 1923, At that time I was instructed by Mr. Stone
to go to the United States district attorney and secure a subpoena
to %mve Mrs. Bula Croker, the executrix, to come to Florida to
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testify and disclose the extent of the estate. The gist of this pre-
liminary report was wired to the bureau, and they made a tempo-
rary assessment based on that preliminary report, which was not
at all accurate, because I could not at that time get the facts. She
would not come to Florida or do anything else that was really aon-
ducive to or sufficient to base a tax on. '

Mr. Davis. Where was she? : ,

. Mr. Warkes, She was in New York City. I wired her to appear
in Florida, and about the time she got the wire I got one from ber
collect—it cost me $2.50—giving me the dickens for even havin
the nerve to ask a woman of her standing to come to Florida an
testify before a mere revenue agent: and on top of that wire, I
ﬁ)t a wire from the Atlanta office to suspend the subpwena against

s, Croker. . :

Mr. Davis. From the Atlanta office? . .

Mr. WaLgER, Yes, sir. '

M!é Davis, From whom at the Atlanta office did you get that
wire

Mr. WaLker. Thomas E. Stone, the agent in charge.

Mr. Davis. Did he et orders from anybody else?

Mr. Warker. He got orders from Washington,

Mr. Davis. From whom, if you know?

Mr., WaLkEr, Mr. Estes,

Mr, Davis. That was to suspend the subpeena to have Mrs. Croker
appear before you?

r. WALKER. Yes, sir.

Myr. Davis. All right; proceed with your statement.

Mr. WALRER. In the meantime. T had discovered in the First Na-
tional Bank a lock box, in which I was told—-I first wert to this
bank and asked the officers of that bank whether there was a lock
box there in the name of Richard Croker. They said no, that he
had never had a lock box in that bank. I was then given a copy
of the testimony in the case of Croker v. Croker, which is known' in
Palm Beach as the Croker Bible. In that testimony there was
sworn evidence by both Mrs. Croker and her husband that they did
have a lock box at the First National Bank at West Palm Beach,
and that there were bonds in there of the city of West Palm Beach
and of the city of Miami.

. Mr.? Davis, What was that procedure in the State court, if you
now :

Mr. Warxer. Well, I will get to that a little Iater.

Mr. Davis. All right.

Mr. WaLker. I went back to this banker then, and asked to see
the lists of his lock box tenants. * Well," he said. “ Walker, I guess

ou have got me; I have got to come clear with you. They have a
fock box here.” 1 said, “ Why didn’t vou tell me that yesterday?”
He said, “ Well, I was instructed not to.” I said, “I want to see it.”

I went in and took some soap and soaped up the keyway, and
placed a seal across the keyway on the box.

I wired Mr. Stone what I had done and served on the bank a
notice that if anyone went into the lock box, they were charged with
furnishing mc¢ a statement of who was in there and what was
taken out of it, which they agreed to furnish me,

Two days after I had discovered this lock box. there was filed
in the State court there & proceeding by some people, claiming that
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there had been a will found in Ireland leaving $200,000, or some-
thing like that, to the city of Palm Beach, something else to the
Catholic Church, and something to the Y. M. C. A. there or Y. W. C.
A., and other money to build a bridge. These people contested the
probate of the will that they intended to probate, and a copy of
which I had, and asked that a curator be appointed, and that the
contents of a certain lock box in the First l&'ationa] Bank be held
subject to the order of the court. The probate court then passed an
order taking possession of this lock Lnx. and from the 27th of
October until the 1st day of December that lock box was in the
custody and control of the probate judge of Palm Beach County.

At the time they filed this paper, I was in Jacksonville making
my preliminary report to Mr. Stone.

I got back, and I was told by the bank that the court had taken
charge of that lock box, and I went to see Judge Robbins, and asked
him whether there was any conflicting jurisdiction. He said, “ None
whatever; whenever vou want to see the contents of that box. I will
let you see them.” I said, “ Will it be necessary for me to file a
petition?” He said, “I rather you would.” I have a certified copy
of that petition here. ‘

er. Avis, Read the petition, giving the committee the contents
of it. :

Mr. WaLker (reading) :

In the county judge's court in and for Palm Beach County, Fla. In probate,
In the matter of the estate of Richard Croker, deceased

20 the honorable judge of suid court:

Your petitioner, George 1. Walker, respectfully shows to this honorable
court, that— ,

1. He is a duly commissioned internal revenue agent of the Treasury De-
partment of the United States of America. .

2, That he has been charged with and instructed to investigate and report
to the 'I'reasury Depurtment of the United States of Amerien the gross
estate and 1ts value belonging to Richbard Croker, sr., at the date of hix death,
or transferred by him prior to his death, without consideration, and in con-
templation of death, that the sald Treasury Department may determine the
amount of Federal estate tax due by sald estate.

8. That whereas this honorable court has caused to be served upon the
First National Bank of West Palm Reach, Fla., a certain order directing said
bank to hold the contents of a certain lock box located in the vaults of said
bank subject to the court’s order; and whereas it iy essential to the proper
determination of the gross cstate of the sald Richard Croker, sr., deceased,
thu‘: I, as a Government agent, have permission to inspect the contents of said
lock hox.

4. Your petitioner respectfully prays that this honorable court grant him
permission to inspect said contents in the presence of Mr. K. G. I'Engle,
attorney for Birs. Bula Croker, executrix of sald estate, and I. L. Southard,
as attorney for the petitioners, Joseph Mendell and W. E. Magers, on Satur-
day, November 10, at 10 o'clock a. m., and that & copy of sald permission of
the court be served upon Mr, E. G. I’Engle, attorney for Mrs, Bula Croker,
executrix of suid estate. A, 1. Southard, attorney for the petitioners, Joseph
Mendell and W. E. Magers, and the First National Bank of West Palm
Beach, Fia. ' )

o Grorer B, WALKER,

Internal Revenue \gent.

STATE OF FLORIDA,
County of Palm Beach, ss:
Be it remembered that on this 8th day of November, A. D. 1023, I duly
recorded the foregoing petition in the public records of said county.
{8rAL.] ' Ricirarp I, RoboINs,
County Judge.
Flled November 8, 1023. Recorded in will bouk 7, page 97.
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And attached to that there is an certificate showing that it is a
certified copy, as follows: :

In the comnty judge's court of alm Beach County. Fla, -

STATE OF FLORIDA,
County of Palm Bcach, s8: ’

I, May 1llealy, clerk of the county judge's court in and for P'alm Beach
County, Fla,, the same being & court of record and having probate jurisdic-
tion, do hereby certify the foregoing to be a full and complete copy of peti-
tion flled November, A. D, 1023, and recorded in will record No. 7, at puge
97, in the matter of the estate of Richard Croker, deceased, as the same
appears from the records and files of the county judge's office of Palm Beach

County, Fla, .
In testimony whereof 1 have hereunto set my hand and the seal of said

court at West Palm Beach, Fla,, this the 17th day of November, A, D. 1024,

{88AL.] . May HgaLy,

Clerk of the County « «dyc's Court of Palm Beach County, Fla,

The judge said that he would grant me a verbal permission to
enter the lock box immediately upon filing this in the court.

I then said to Mr. I’Engle, “ Now, Mr. L'Engle, I want to see
what is in that lock box. You represent Mrs. Croker in this proceed-
ing "—they were holding a hearing there—"and I would like to get
permission to do it, as I have been in this case long enough.” He
says, I have no time to take it up with a mere revenue agent.”
He says, * Tell your troubles to the judge.” I said, * Very well,
sir; I serve you with a subpena.” And I handed him a subpwena
right in o]l)en court. When he got that subpwena he kind of thought
better of his actions, and he went around to one of the attorneys
there. and they told him that he had better pay attention to a
Government subpwna, if he was not a big idiot. He went to Jack-
sonville and then got bus;y with Mr. Gerow. the collector.

I got busy with Mr. Stone over the long-distance telephone, and
he suid he would also call up Washington. On the morning of the
Oth I was handed a telegram to suspend the subpwna on Mr,
I’Engle. 1 suspended the subpwena. I was blocked again,

‘ I then undertook to see when Mrs, Croker was coming down.
She was making promises to Washington and the bureau naturally
thought that she would carry out her word, She did not appear
at the time, and along about the 15th of November I went over
to see her father, Mr. Edmmonston, to find out when Mis. Croker
was coming down to West Palm Beach to open that lock box. He
said, “ I don’t know.” He said, ¢ She may be here now, for all you
know.” He says, ¢ Bula will give $10,000 to anybody that will let
her ge};’ into that lock box before you or the probate court gets
into 1t.

I said, “ Do you realize that you are impliedly offering a Gov-
ernment agent a bribe?” ¢ Weﬁ,” he said, “ it you want to be a
fool, go ahead.”

I came back and wired Atlanta, and asked them to send some-
body over to help me. I was up against it.

r. Stone wired that he would be there on the 16th. This hap-
pened on the 13th. -

Instead of Mr, Stone coming down, Mr. A. G. Pratt, the chief
tax officer, came. IHe said he was sent down by Mr. Stone to open
that lock box., Mr. Pratt came down and made an independent

" .
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investigation, and he wired Mr. Stone to the effect, or asking him
to keep Wasi)ington from interfering with us any further, that we
were going to open the lock box.

We went to the county judge. He said, “All right, gentlemen;
we are ready to open it but I have not any key, and you will have
to drill it. I will be there, and I want certain witnesses present.”

We got a wire that morning from the acting agent in charge—
Mr. Stone was in Pittsburgh—that Mrs. Croker had made regre-
sentations to Washington that there had been certain affidavits filed
in court down there to prevent the opening of that lock box and
Washington asked for those copies. .

We went to the judge, and asked the judge if there had been any
such papers filed. He said, ¢ Bula Croker has filed no papers here
at all” And then Mr, Pratt wired directly to the bureau that
nothing had been filed.

The judge came down, and in the presence of two attorneys for
the bank, the attorneys for petitioning creditors, and a friend of
Mrs. Croker, whom he subpoenaed himself, the judge himself, and
one or two others that I don’t remember, and the officers of the
bank being present, we then swore in the locksmith, wio drilled
the box, opened the lock box, and took the inner container out and
~ handed it to me, ~

We took it in a room, in the S)resence of the court. The jud{;e
first took the papers out, handed them to me, and I counted the
bonds, and handed them over to the officer of the bank. He recorded
the bonds. They were then handed back to the judge himself, and
he put the box back in the box.

Mr. Davis. What was the amount of the bonds, and what kind
of bonds were they? )

Mr. Warker, There were some $30,000 of West Palm Beach
bonds and some $70.000 of Miami City bonds.

Mr. Davis. Totaling how much?

Mr. WALKER. Somewhere around $117.,000, including interest,
That stuff had not been returned for tax.

Immediately after I had opened the lock box an officer of the bank
said to me, “ Walker. you are going to be made the goat for this.,” I
said, “Why?” He said, “ Those birds are going to jump yon.”
“Well,” I said. “I did my duty: T did what T was told; T had in-
structions to open that box.”

I vendered my report in December. and from December until
March I was hounde({) by the intelligence section of the bureau. For
what reason I do not know. And it was then that T wrote to you,
Senator.

Mr, MansoN. You wrote to Senator Couzens?

Mr. WALKER. I wrote to Senator Couzens; yes.

Mr, Davis., What was Mr. Croker’s age when he died?

Mr. Warker. Eighty-one.

Mr. Davis. What do you figure his gross estate was, including the
bonds?

Mr. WarLker. Somewhere around $2,200,000 or $2.300,000,

Mr, Davis. What tax did you recommend?

Mr. WarLkxer. $245,100.21.

Mr. Davis. When did you leave the service?

Mr. Warker. July 13,
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Mr. Davis. Was there anything done from the time you made your
_ report until the time you left the service in reference to the collecting
of that tax?

Mr. WaLker. Not that I know of; and no one else knows anything
about it ever being done. '

Mr. Davis. Whom did you take the matter up with, if anybody ?

Mr, WaLker. After I rendered my report I was through with it.

Mr. Davis. Did you take the matter up with Mr. Stone later?

Mr. WaLKER. No, sir: I never took 1t up with Mr. Stone at all.
After I had rendered my report I was through with the case.

Mr. Davis. Were any charges preferred against you?

Mr. WaLker. Yes, sir: I had some charges preferred against me.
They were very vague, and I could not understand what they were
driving at. They said that I had listened to other people, and I had
shown that I was ineflicient. I don’t just remember what it was, but
it was such that no man could really answer it.

Mr. MaxsoN. Did such charges refer to your conduct of the
Croker matter?

Mr. WaLker. Yes, sir.

Mr. Maxnsoxn. Did they refer to your opening of that lock box?

Mr. WaLker. No, sir; not specifically. They never made refer-
ence to that, merely listening to other people, being influenced by
attorneys and others in the conduct of the Croker case.

Mr, Maxsox. When you left the service, did you leave voluntarily?

Mr, WaLker. No,sir, They wrote me a letter and said my service
lfmd Leen discontinued, without prejudice, due to a reduction of the

oree,

Mr. MaxsoN. Did you ever hear anything to the contrary, as to
the reasons why vou were removed?

Mr, WaLker. Oh, yes, sir.

Myr. Mansox. State what you know about that,

Mr. WaLxer. I had received a letter from Senator Duncan U.
Fletcher of Florida. in which Senator Fletcher advised that he had
seen Mr, Nash, and Mr, Nash had stated that my record in the service
was not very good, and that I had written to Senator Couzens and
had not stuck to the truth in my statement to Senator Couzens,
and therefore my resignation \\'ou%d be asked for, and that he had
secn the letters written to Senator Couzens.

Mr. Davis. Did you review the entire case with reference to
taxability of it?

Mr. WaLker. Yes, sic.  Well, that part of it located in Florida.

Mr. Davis. Yes: the real estate, ete.

Mr. WaLker. Yes, sir.

Mr. Davis. Was My, Stone reprimanded in any way concerning
the transaction? '

Mr. WaLker., Mr, Stone wus reprimanded, and so was Mr. Pratt.

Mr. Davis. What happened to Mr. Stone? ‘

Mr. WaLker. Mr. Stone was transferred. He was supposed to be
made the agent in charge somewhere out in Texas, at $500 a month
less salary than he was getting at Atlanta.

Mr. Davis. Do you mean $500 a month less, or a year?

Mr. WaLker., $500 less a year and_he would not take it, He made
a protest. and they sent him to New York as chief prohibition officer,
at a greater salary. :
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Mr. Davis. What hapened to Mr. Pratt?

Mr. WarLxer. Nothing happened té Mr., Pratt, except a repri- -

mand, but he is afraid he is going to be hurt every minute,

Mr. Manso~N. Do you know what Mr. Pratt was reprimanded for?

Mr. Wasrxer, For opening the Croker lock box.

Mr. Manson. And is it the same way with Mr. Stone?

Mr. WaLker. Yes; for having it opened. :

Mr. Davis. You reviewed that transaction with reference to the
various transfers, and so forth?

Mr. WaLker. Yes, sir.

My, Davis. And you made n recommendation that the tax should
be levied ¢

Mr. WALKER. Yes, sir,

Mr. Davis, In the amount that you have mentioned?

Mr. WaLker., Yes, sir.

Mr. Davis, What did you base that on!

Mr. WarLker. I based it on evidence disclosed in the volume of
the transcript of the testimony in the case of Croker ». Croker,
from the cirenit court of Palm Beach County to the Supreme Court
of Florida, in which it was stated that these transfers werc made
for the purpose of avoiding the Federal inheritance tax.

Mr. Davis. And you, us an agent and lawyer, are of the opinion
that that tax should be levied and collected?

Mr. WaLker. I am, sir. If it should not be, there should never
be another tax levied.

Mr, Davis. I am showing the withess a volume of testimony in
the Supreme Court of the State of Florida, and in an aftidavit of
Elwyn N. Moses, at page 272, it states the following:

Mr. Croker told me that he felt that the inheritance tax lnw wus not just,
and I gathered from the general tenor of his remarks to me that he would
like to convey the property su us to avold the payment of an inheritance tax.,
He suid that he considered that the deed would have that effect, und he asked
me about it

And then it goes on to state other things.

Mr. MansoN. Who is the man that made that aflidavit?

Mr. WaLker, Elwyn N. Moses, the man who drew these deeds of
transfer.

Mr. MansoN. Was he referring there to the conversation which
took place at the time the transfers were excented!?

Mr. Warnker, Yes, «ir,

Mr. Davis. After the transfers of the real estate were made. is
there any evidence in_this volume which has been introduced with
reference to whether Mr, Croker deemed this a transfer in reality,
or whether he still owned the property?

Mr. Warkkr. From his own testimony it appeared he still con-
gidered that he owned the property and that the placing of the
title in his wife was merely a matter of convenience.

Mr. Davis. Refer to that specifically, if you know about it.

Mr. Wanker, On page 516 of this volume of testimony M,
Crawford questioned the witness ag follows:

Q. Mr. Croker, you snid you had a map showing your holdings in Palm
Beuch.—A. Xes,

Q. Have you got it here with you?—A, 1 don't know whether It is here ov
not, Is that it, Bussey?
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He was referring there oo Mr. Bussey, who was Mr. Croker’s
attorney.

Mr. Bussey. Yes.

Q. Does that map show your present holdings?~A. On the ocean front north
there is 450 feet that i{s not on there. That map was drawn before that. I
bought 450 feet since.

Q. Will you indicate on the map what you own at( this time?—A. All the
white. There is my house, this is the front, I own from here down to there,
[Witness fudicating on map.] I own 11,807 feet.

Mr. Maxsox. Was the property referred to in that testimony
property which was transferred?

Mr. Warker. Yes, sir. .

Mr. MansoN. The property which, under your report, you claimed
should be considered a part of the estate?

Mr. WarLker. Yes, sir. ‘

Mr. Maxsox. Was this testimony given subsequent to that
transfer?

Mr. WarLker. Yes, sir; subject to the transfer.

Senator Joxes of New Mexico. Did the transferred property in-
clude all of that mentioned ? ’

Mr. Warker. Well, no, sir; it does not include all of it, because
some out of this was sold subsequent to this testimony. There was a
selling and exchange of property going on all the time between the
Crokers and other people.

Mr. Davis. Who was handling the sales? Was Mr. Croker han-
dling them?

Mr. Warker. He and she together. He made some sales and took
back some mortgages. He took those mortgages in her name. There
is some testimony here as to that. :

Mr. Maxsox. Do you recall testimony in that record to this effect,
that transfer was made to Mvs, Croker in order that she might be
protected in the case of his death? .

Mr. Warker. Yes, siv; there is such testimony in here,

Mr. MaxsoN. And that they were made to hev in order that she
might have the property on his death?

Mr. WarLker, Yes, sir.

Mvr. Davis. How were those transters made ?

Mr. Wanker, Well, in some purchases the title was taken origi-
nally in Mrs. Croker’s name, and those purchases were entered into by
Croker himself. In other words, in order to get around the common
law, they were transferred to a lady by the name of Alice Eccleston
and transferved by her on the same day, practically the same trans-
action, to Mrs, Croker, or transferred to Richard Croker and his wife,
Bula Croker, as tenants by the entirety.

Mpr. Davis. With reference to the death of Croker, when were
those transfers made?

Mr. WaLker. Some of them were made very nearly five years
prior to his death,

Mr. Davis. And from then on up to what period before his death
were they made? : '

Mr. Warker. O, the time he left for Ireland, somewhere in 1920
or 1921, They then deeded all of the pro&mrty that they had left,
except the Wigwam, which was the home place of J. 3. MacDonald,
under this contract which was attached to the return, by which he
was to pay them $150 per front foot.
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Mr. Davis. And these transfers ran pp to about what time before
his death?

Mr. WarLker. Well, T would say within a year or a year and a
half, because then they had transferred everything they had, except
the home place.

Mr. Davis. With respect to the bonds again, what evidence did
you get from your investigation with reference to the ownership of
those bonds?

Mr. Warker. In this volume of testimony here, it shows that Mus,
Croker considered those bonds the bonds of her husband. When Mr.
Penley and I conferred with Mrs. Croker, after we had gone into
the lock box, she said her husband gave her these bonds as & wedding
present. Mrs. Croker and Mr. Croker were married some time
around Thanksgiving Day, 1914. The bonds were not dated until
the 1st day of Januaryv, 1917. That was the date of issue—or 19168—
and she saw that that would not de, and the next day, in conference
between the deputy collector, Mr, Owens and myself, with Mrs.
Croker, she said she purchased the bonds with her own money.
That is entirely different from the sworn statement here, in which
she says that her hushand purchased them for Mr. Manly. So that
of the three statements I concluded that the one she swore to in here
was realy the truth, and recommended that they be taxed on that
léasils‘. Mrs. Croker did not have a dollar when she married Richard,

roker. '

Mr. Davis. Did the Croker estate, at any time during this period,
make a return?

Mr. WaLker, There was a return made by J. B. MacDonald as
custodian of certain personal })roperty. There was a return pre-
gared by me at the request of the collector, showing what I had -

ound up to that time. :

Mr. Davis. What did the MacDonald return show with reference
to that ‘%roperty? ‘ . ~

Mr. WaLker. 334,000 in cash aud a cleim against it for $30,000,
leaving net: $4,000. _

Mr. Davis. And that only showed a gross estate of $4,0007

Mr. Wauker, Yes. Mrs. Croker made a return after I had
opened the lock box, in which she showed a gross estate of $5,000.

In the meantime, during the time that I was making this investi-
%s}tion, an agent of the intelligence section, & man by the name of

illiams, came to West Palm Beach. Mr. Kirkpatrick, an income-
tax agent who was working on the income-tax feature of it, recom-
mended some $800,000 odd tax against the estate, and that has not
been collected either. Mr. Williams came down, and we told him
about the thing, and he says he was not interested in that case, that
he was going around to make some inv‘esti%ation and ask Washing-
ton to go to work and make a fraud case, because he knew it was a
fraud. Everybody down there knew that. He came back after two
or three hours and said Washington would not permit him to go into
making any fraud charges against the Croker estate, and he would
just have to let it go.

But ufter T had made my report—they first sent a man down by
the name of ‘Kanopek.

Mr. MansoN. You said “they.”
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Mr. WaLker. I don't know who they are—somebody up here in
Washington was inspecting, through the intelligence section, my
handling of the lock-box matter.

- Mr. Davis. Those assignments are made by the head of the intel-
ligence unit? :

Mr. WarLker. I do not know who made them.

Mr. Davis. Do you know who sends intelligence agents out when
they go out to make reports? -

Mr. WaLxer. No, sir. KanoFek came down and he did not find
anything. Then they sent Williams. Williams told me, “X can’t
find where you have done anything wrong, but I have to make an
adverse report on you.” , :

Mr. Davis, Did he say in what respects?

Mr. WaLger, Noj that is all he said about it.

Mr. ?NIANSON. Did you ask him why he had to make an adverse
report

r. WaLkeRr, No. »

Mr. MansoN. How long was this before you wrote to Senator
Couzens?

Mr. WaLker. It was two or three weeks before. In my answer to
Mr. Williams’s charges I made a request for a hearing before the
Commissioner of Internal Revenue. ‘

Mr. MansoN. Did you ever get it?

Mr. WaLker. No, sir; I never got it.

Mr. Davis, Did these intelligence ngents ever investigate specifi-
cal;g about the Croker estate ?

r. WaLker. Well, that is what they came there for. IKanopek
did not. He never came to see me, but Williams did.

Mr. Davis. Did he take a statement from vou?

Mr. WaLker. Yes; I made a statement, and he took certain vol-
umes and other things from my files, and he said he wanted to use
them in his report, and he gave me a receipt for them.,

Mr. Davis, Did yon report that the box was opened under a court
order and in the presence of the court?

Mr, WaLker., Yes; I had a.certified copy, my retained copy of my
file, that I filed with the court. He took that.

Mr. MansoN. Did his questions to you refer exclusively to yonr
conduct with respect. to opening the lock box?

Mr. WALKER. Yes, sir.

Mr, MaNsoN. From the questions he asked you did it sppear that
that was the only matter that he was investigating?

Mr. WALKER. Yes, sir,

Mr. Davis, Did you see anyone in the unit after this—after you
got notice that you were relieved ¢

Mr. WaLker, Do you mean to say any of the Government agents?

Mr. Davis. Yes.

Mr. Warxer. I have seen them around. They are afraid to say
anything to me.

r. Davis. Did you talk to anyone in the Estate Tax Unit about
this situation. ‘ '

Mr. WaLker. I went over to see Mr. Estes when I was in Wash-
ington the last time, and he asked me to write him a statement, which

I did.
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Mr. Davis, About what? :

Mx'(.l Warker. About my view of the Croker case from beginning
to end.

Mr. Davis, Did Mr. Estes in any way seem to find any criticism
of you concerning your conduct in that matter?

_Mr. WaLker. I have never yeceived a reply or acknowledgment.
sir, ‘

Mr. Davis. I mean, at the time you went to see him.

Mr. Warker., Oh, he did not say much about that. He said that
in justice to myself I should write an explanation,

© Mr., Davis. Did you do that?

Mr. WaLker, Yes, sir.

Mr. Davis. Have you ever heard from it!

Mr. Warker, I have never received a reply to it.

The CraryAN. Is Mr, Estes here? :

Mr. Estes. Yes, sir.

Mr. Davis, Yes: this is Mr., Estes sitting here, Senator,

Mr. MaxsoN. You have referred to instructions to cancel one
subpoena against Mrs. Croker and one subpoena against her attorney.
Did you make any other efforts to subpoena either Mrs, Croker or
her attorney?

Mr. Warker. Well, T got one other instruction to suspend all
efforts to have Mrs. Croker come to Florida and testify.

Myr. Davis, When was that{ -

Mr. WaLker, Some time around the 1st of November—hetween
the 1st and 10th of November.

Mr. MansoN. Was that after this—

Mr. WaLkex. Noj it was before I opened the lock box.

Mr. MansoNn. Yes.

Mr. WarLker. You see, my investigation was complete, except
knowing what were the contents of that lock hox, and until T knew
the contents of that lock box I could not conscientiously make a
repott to the agent in charge of the complete investigation, and Mrs,
Croker was determined that I should never siee the contents of that
box if she could keep me from it. :

I want to say this, that Mrs, Croker has pulled the wool over che
eyes of the officials here in Washington, telling one story to the
officials in Washington and telling another one to the people down
thero in Palm Beach. . co '

Mr. Davis, Did she have counsel here in Washington?

Mr. WarLker. She had a man by the name of ltlmmey in New
York, and he had a man here in Washington telling the bureau what
was going on. She also had an attorney down there telling us that
the bureau had promised them that they were not going to do any-

thing, which I knew was all a pack of lies. '
© Mr, Davis. Who was that attorney ¢
Mr, WarLker, Bert Winters and ¥. G. I'Engle.

Mr. Davis, He told you there would not be unything done about
the matter? a ‘

Mr. WaLBER. Yes, sir.

Mr. Davis. Does your report cover that? '

Mr. Warker. Noj; I did not put that in my report, because 1 knew
that that was based on a bunch of lies Mrs. Croker was offering up

here.
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Mr. Davis. Did you have any conferences with Mrs, Croker? '
- Mr. WaLker, Several times, .. oot

Bélr‘. 'DAVIS. What was said during those conferences about this
matter s

Mr. WaLker, Well, she said it looked pretty bad to go into a lock
box, and that she could not see where she had done anything wrong.
She did not feel bitter toward us, that we had found the contents
and she guessed she would have to pay tauxes on them; but if she had
gotten to it first she would not have to pay any taxes on them. -

Mr. Davis. Did you say something‘to me about these bonds going
to pay the attorney fees, or something like that¢ - = - = "

r. WALKER. I understood the conversation down there that the
thing that started all of the disturbance was this, that Mrs. Croker
had promised these bonds to Mooney in New York as part of his
fee, and when the Government got hold of them and seizéd them,
that made Moondy mad. - Naturally, it would, knocking him out of
a $117,000 fee. - . ' ' P

Then he got busy to see how much stink he could raise to get our
fellows, who tried to protect the Government, out of the service,
Now, that is simply hearsay. I have no'proof of that, but that is
the general understanding at West Palm Beach as to the conditions
as to why we people were hounded, that he brought pressure upon
the bureau simﬁly because he was cut out of his fee. .. -~

Mr, Davis. Mr. Walker, did your chief, Mr. Stone, ever find any
fault with your conduct during this whole transaction?' = . .

Mr. WaLker. No, sir.. In fact, I was complimented. T have a
lotter in which it is said that the bureau was with me in the investi-
gation, and the thougbhit I had conducted it all right, e

Mr. Davis. So that Mr. Stone never criticised you or reprimanded
you in any way? Co

Mr. WaLkER. No, sir.

Senator Ernst. Mr, Davis, was there any question as to the
authority for the proceedings ‘which he took in getting at the con-
tents of that lock box? : -

Mr. Davis. Not if he followed the instructions that he had from
the superior officer to go there with Mr. Pratt. - Was it Mr. Pratt?

Mr. WALKER. Yes,

Mr. Davis. And Mr. Pratt came there with that order and you
went with him$

Mr. WaLker. Yes, sir. : :

My, Davis. So that you acted under the instructions of your
superior officer in the bureau?

Ir. WALKER. Yes.

Mr. Davis. A man by the name of Pratt?

Mr. Warker. Yes, sir ' '

My, MansoN. The fact of the matter is that the box was opened
up hy orders of the probate court? .

Mr. Warker. No, it was not,” It was opened by permission of the
probate court. ’ :

My, Davis, And in the presence of the court?

My, Warxenr. In the presence of the court. because it was in the
custody of the court at that time. ‘ '

02010—24---r1 H-—-2
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Senator Erngrs I'am t,xgzing'w get at what authority he had for
any steps he did take. You have not:made that clear; but that
a{pem to be the fact fram a reading between .the'lines. ' :What is
the fact about it? Tt

Mr. WaLker. I had, & telegram from Mr. Stone, or rather My,
Pratt had. My. Pratt was sent down there to open the lock box, and
he wired for permission to go into the box after he had made his
independent investigation, and a wire came back, “If you think
the Government’s interests is in _jeopardy, proceed as requested.”
That was signed by Thomas E. Stone, the agent in charge. . That
was the autbority on.which: we asked the court for permission to
view the contents of the lock box. : : .. . - -

- Mr. Davis. So far as you know, wis there any fault found with
your action in, teking the steps that you did take to get at the
contents.of the box? ... ~. . - .- RS

Mr. WaLker. As I understand it, the American Bankers’ Associa-
tion rather severely criticized the method we pursued in getting
into the box.. 'There was quite a lot of newspaper criticism for
going into the box, because we Government agents could not go out
and tell the public just the reason for the methods that we pursued,
and the newspapers down there were hostile to us anyway, and the
truth of the matter never came out. There was a lot of criticism.

Senator ErNst. Mr. Davis, what I am trying to get at is this: Is

+ there any such authority for a Government agent going into a lock
box? I doubt it. : '

Mr. Davis. If the investigation is made on orders of their
superiors, the only thing to do is to carry out the orders, :

enator ErnsT. That is not the point that I am making. Did
his superior have such authority? Was there any such authority -
for getting at the contents of the box? I do not believe that there
is any. : SRR

Mr. Davis. Under the court’s permission and in his presence, X

would say yes. - ‘ ‘

Senator Ernst. I just wanted to get at the fact on this point,
because that does seem to me to be a question that has not been
made clear, and I would like to get some light on it.

Mr. Jones. There is an order from Washington.

The Crairman. We will take that up after the witness is through.

Mr. WarLker, I might say in that connection that this letter from
Washirigton granted permission to open it.

Mr. Davis. To whom?

Mr. WarLger. It was addressed to Mr. Thomas E. Stone.

Mr. Davis. Signed by whom? )

Mr. WarLker. By Mr. Estes or Mr. Page, I do not know which.

Mr. MaNsoN. H‘zve you scen that letter? )

Mr. WaLker. Yes, sir; snd that was the authority on which

Stone acted. .

‘Mr. Manson., Let me ask you this: In the first place, you had
been lied to by the officers of the bank as to the existence of the box1

Mr. WarLker, Yes, sir.

Mr. Manson, You knew that Mrs. Croker had a home and spent

a good share of her time in Ireland

r. WALKER, Yes, sir,

| |
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Mr, Manson. Did those facts have anything to'do with your
belief that it was necessary.to get at the contents of that box te'pro-
tect the interests of the Government? . - . SR o

"Mr, Wacken, It has in this way : There is testimony in here where
they had transferred some $700.000 worth of securities from lock
boxes in this country to Ireland at the time they went over there,
and I felt that if we did not get in there and view the contents. or
it was not seized in some way to protect the Government, it would be
removed from the jurisdiction of this country. . After I had opened
the box I found that Mr. Mooney was mad because he did not get
his fee. Of course, I do not know whether that is true. That is
one of the rumors. S :

The CairMan, Have you completed your story now, Mr. Walker?

Mr. WaLker. Yes, sir.

The CHairman. Mr. Nash. are you in charge of the gentlemen
who are here representing the bureaun? « o

Mr. Nasu. Yes, sir,

The Cnarman. Have you anything you .would like to have us
hear while you are here? :

Mr. Nasu. Senator Couzens, I think, in view of the testimony
that has been given by the witness, we ought to submit the report of
the special intellizence agent for the committee to review. if they
wish, It will explain why Mr. Walker wus investigated and what
was found.

I think also we ought to submit some facts as to the handling of
this case. Mr. Walker has made some statements that are not ex-
actly correct. For instance. there has been an assessment made in
this case in the amount which Mr. Walker first recommended.

The CuairmaNn, Has that ever been paid? -

Mr. Nasu. Sir?

The CHaIrMAN, Has any of it been paid?

Mr. Nasu. The assessment has been forwarded to the collector at
Jacksonville for collection. I do not know whether it has heen col-
lected or not, but the property of the Crokers is under a lien. and
the interests of the Government are protected, I am not familiar
with all of the details of the case, but I think we ought to be given
an opportunity to present our side of it. ~

The Ciramryan, You would prefer some time to preparve for that?

Mr. Nasu. Noj we can do it to-morrow or at the next meeting of
the committee.

The Cramrmax. Is that satisfactory?

Senator Erxsy, Oh, yes.

The CHamyan, T mean, will it be satisfactory to hear that to-
morrow? ‘

Senator Erxst. Yes; if you can get ready by to-morrow. My,

Nash, or on Monday, but not on Saturday.

. Mr, Nasit. Yes; give us some little time to prepare to present our
side of the case. I would also like to have the witness heid. because
I think he ought to be subject to cross-examination.

The Crammax. Will to-morrow be satisfactory? Will von be
ready ' :

Mr, Nasu. To-morrow will be satisfactory,

The Cuaryman, That will give you plenty of time?

m,
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- Mr. Nasm. Yes, gir. if

Mr. Davis. I have a copy of: Mr Walker s report here m full and d 4
I would just as soon submit that. 1

The Cxammaxn. I think it would be bet.ter Mr Davns, ’t’hat the 1
de artment be allowed to marshal thelr own facts in thelr own case.

r. Davis; All right. =

. The Cramzman. And we will hold Mr. Walker until to-morrow
- Mr. Davis, With Mr. Walker’s rlght to submnt a oopy of hxs report
as to the whole transactionf

The Caamman, Yes, sir. - ‘ ' '

Senator Ernsy. Yes; we want all of it. -

The Camman. Yes,

Mr. Manson. Have you ever seen a copy of thxs repart that they
refer to?

. Mr. Wasker. No, sir; I bave never seen it. It is secret,

. M?r Davis. What do you know about this- property whlch is undet
ien

“Mr. WarLker. It was placed under lien—I did not mtend to over-
look that, but I did not state it ful!y There was a hen filed on my
prehmmary report. - - ,

'Mr. Davis. On account of the report that you made? T

- Mr. WaLxss. Yes; based on my report.

The Cuammar. So that, as a matter of fact, the Government has
been protected all the tnme? o

-~ Mr.' Jones, Absolutel ’i‘r

Mr. Warken: Yes. They have been protected since my prehml
nary report; since I made my report.

Senator Jones of New Mexico. en was the assessment made?

Mr. Nasw. The first assessment was made based on Mr. Wallker’s -
preliminary report, according to Mr. Walker’s statement of the case;
that is why the lien was filed. That is not the procedure. When an
assessment is made under the law, that assessment becomes a lien
against the property of the taxpayer, and the collector just gives
formal notice to the clerk of the United States court that the prop-
erty is su %ect to lien, in order that innocent purchasers may be pro-
tected. The report itself which the agent submits does not bring
about ‘a lien. It is not until after the assessment is made and the
collector gives formal notice that we have any lien. -

The Cnamman. Are you through with Mr. Walker, Mr. Davis? .

Mr. Davis. Is there anything else concerning that whole trans-
action now that you wish to state? -

Mr. WaLkgr. 1 just want to say this for the benefit of the officers
of the buresu: I think they had the wool gulled over their eyes
by somebody else; that they have never got the truth of this wheole
case, and they would never give me an opportunity to put the truth
up to them. I could not get anything beyond Atlanta,

Mr. Davis. Did the statement that you gave to Mr. Estes go mto
the matter fully? -

Mr. WaLker. No, sir; it dzd not . cover it as far as I could ‘but
it covered as mich as 2 man could in a letter. 'There are certain
details which can be thrashed out and if I had the opportumty I
could have s'llbmltted documentary proof of all of 11: ,

.
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The Cuairman. This matter, then, boiled down, Mr. Walker, is
that. your complaint is that the department' did not handle the
case Froperly with respect to the lock box, and that is the only
coxﬁp aint you have? . :

r. WaLker. Yes, sir. My complaint is this, that the bureaw
interfered with the field agent in making his investigation, whicle
had never been done, so far as we in the field knew in any other
case. It was the first case where they had ever been interfered
with, and the interference did not give us an opportunity to explain
the entire situation. They sent some sort of a half-witted Wop of
an intelligence agent down there and let him make the charges
iﬁsteud of sending an official with some discretion to go into the
thing. v :

The Cuamrman. There seems to be a question as to the legality of
opening this lock box. S »

Mr. WaLker. Yes, sir, Lo . ‘

‘The CHammaN. And if that is the case, you could not criticise
the department for perhaps going somewhat slowly in the matter?

Mr. WaLker. Yes, sir; but we would welcoine a thorough investi-
gation of any of us that had to do with it. That is all we are
asking for. Y : E N

The Crammax. Your principal complaint, as I get it, is that it
is not a question of the legality of opening the lock box or the
condpuct of the department with respect thereto, but the fact that
they dismissed you for your actions in that connection, with regard
to which you think they were not, justified. -

Mr. Warker. That is it exactly, . : ‘

Lgr,. Manson. In carrying out orders, after you had been ordered
to do it.

The Cuarmax. Well, I understand that, Mr. Manson, but I also
got the impression that the opening of the box was an inspiration
on the part of the witness and, it did not originate in the depart-
ment itself, ‘ '

Mr. WaLker. No, sir; it did not, - . '

The -CrAmyman. Then I would say that the department itself
had a perfect right to question the judgment of the agent in open-
ing the box. - ‘ h ' o

r. WALKER, Absolutely, sir. T -

M. ?DAVI’S. ‘When did you call for a hearing be:-we the commis-,

sioner . o g ,

-~ Mr, Watker, When I filed my answer to Williams’s charges I.
asked for a hearing, oral or written, before the commissioner, '
‘Mr. Davis. "And you were never granted a hearing? . -
Mr. Waiker. No, sir, ‘T also wrote an expalantion to Mr. Estes -

a few weeks a;i‘o and asked for a hearing before the commissioner.

. Mr.. Dayis. Thatisall, - . L

The Cuamuan. You; have no suspicion—at Jeast your testimony
has not indicated any to me-—that there was any dishonesty or cor-
ruption. in ,the}dﬁparbtment in the conduct of this case? - -

r. Warger, No, sir; I have not. It is purely a case of misunder-.
standing and blockheadedness on the part of both sides. It was a
'Mr. Davis. Whom do you mean when you say “ both gides”? = .

-
L
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- My, WarLker, Well, it was a blunder like this: It was a blunder §
in that Atlanta office in allowing me to be made the goat, and a
bluxlxder on the part of the bureau in not giving me a chance ta
explain, '

‘he Camman. I think, so far as the committee is concerned, Mr,
Dayis, we have heard all that has occurred to this witness, and we
had better stop here and give the bureau a chance to prepare by to-
morrow morning.. - - ’ A o

- Mr. Jones. X mis!:* vay that Mr. Walker, perhaps, will recall that
he was ordered hy the department that under no circumstances was
he to open that box until he had heard from Washington. That was
by long distance. I don’t know whether you were on the other end
of the line or heard the conversation? *
© Mr. Warxer. No, sir; I never heard any such conversation.

Mr. Joxes. And then they went ahead the next day and opened
it up against express instructions, C o

- Mr. Davis. Under the instructions of a superior officer, he said.
I would do the same thing. - T
thSem\tor Ernst. Well, let us wait until to-morow before we argue

at. C i - ‘ S ‘ -
Myr. Joxgs. His superior was Mr. Estes. C

Mr, Warker. But, Mr. Jones, just between you and me, T had no
communication with Mr.. Estes. o ' e

_ The Cuamman. I would now like to take up some other matters
which are not pertinent to this particular case. '

Mr. Davis.’ 1 might say that when we go into this matter to-mor-
row we will want Mr. Jones here again. o L

The CuamrMan. I think Mr. Nash will bring all' of those people
down here. : ‘ .
A (Whereupon, at 12.10 o’clock p. m., the committee went into execu-
{ive session.) T R

" EXECUTIVE SESSION

The comnittee met in executive session, and the following pro-
ceedings were had: =~ . o
Present: Sehators Couzens (presiding), Ernst, ‘and 'Jones of
New Mexico. R
Present also: Earl J. Davis, Esq,, and. L. ,C.(.,(Mq;asgh2 «E\sq.,;of
couhsel for the committee, 3 R L
,The Cuamman,, Since the committee has agreed to ggfahea.d with
these ‘meetings 'from’ day to. day, I would like to agk Mr, Davis if
he has prepared d. pragram for each day’s meetings, so that we
will not l} under around and be jumping from one thing to another,
with irrelevant discus§ions as to the method of procedure? ' . -
Mr. Davis. Yes. T . o ",»“ : T"'?'-[ it
The Camrman. Now, I saw in the press this morhing that I had
made some request of t‘he' committee about the prohibition feature,
which was nbt even méntioned. ' =~ .- 00 U
Mr. Davig.' And T got a’ tommunication’ from ss. far as Chicago
bout that. *  * (0 S Lo
a*’The'(}nxm ixk. It is’ perfectly ridiculous. 1 do nol know where .
it originated, as it was never discussed, What I said to the press
men aftér the' meeting was that weé did not hdve time to disciiss
the prohibition question, but that it was to be taken up later.

-

/
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« While ‘we are here, I would like to have' Mr.' Davis téll us what

the{;;hglye'sd.one and-what they are doingin connection with the

prohibition investigation. , S ST

Mr. Davis. We have had one man working on that situation.’

p Tt}.wﬂg(}mnmm And that man ‘¢ams from  the' Departnient of
ustice?. - .. e oo -, o R R

Mr. Davis. George Storck. Yes; he was formerly with the De:
partment of Justice. . .- - . N TR

The Caammay. And he has only been loaned: to s, has he not?

Mr. Davis. Well, he has been: relieved from that service while
ﬂe is with us and T imagine he will: go back uffer‘ we have-finished

ere, [ R L N 2 A R A AT

- We have also had one or two~stenogrﬁ)hers from: Senator Couzens’
office, who have been giving us & good deal of: their time, - What
we have done in regard to that:is this: We: have endeavored to
find out fromthe inside the way the prohibition: law i3 working
out. We have taken, for instance, the permit matters, and we have
one into the release of alcohol by the permit system:.: We have
ound that thousands and thousands of gallons'have: been: released
and diverted into illegitimate channels. ~That has been caused by
forged permits, and in some cases by tip-offs on the inside. - If there
is a ﬁp&armit; to release 6 gallons, somebody. on the inside will tip.
it off, gwm .the form number, so and so, for' § gallons, an
somebody will see that that forged permit is:inoré to a thouv
sand gallons, carrying the same number: 'That runs up into hun-
dreds of thousands of gallons, * - -~ » .. .

My, Storck has reviewed:some of the big:alcohol concerns, has
gotten from the records and-files of those' concerns the amount re+
leased through illegitimate channels, what the tax on that would
be, and how the releases have gone into illegitimate: channels, - - -

- Then, lie has gone into distilleriés, and is attemgting to show the
p}:'ocedure there and how some illegal releases‘~ ave' taken - place
there. T I R R LT VTR BEEPIERCC SRR
He has several specific instances of those. .~ ...:x .. /7. ..
Then, we find that in the useof 'wines—-for ihstance, for sacrameén-
tal purposes-~it is going out. t6! soscalled: rabbis, who are no more
rabbis than you or I, and that amounts to hundreds of: gallons of
this. wine.t i il s e e T D i i

We have. endeavored to find ‘the .high-spots. in.that: phase .of it.
He has taken the files in each case and has gone down through those
files, and has shown what the situation is.

He has made reports of one alcohol concern that has had
thousands—yes, hundreds of thousands—of gallons released, and
what the tax on that would amount to. It runs away up into big
figures. I believe that the permit evil, under the present law, is the
greatest evil. .

The CramrMaN. I would like to ask whether you know whether
this alcohol is being denatured before it is released

Mr. Davis. Sometimes it is, and sometimes it is not. ‘

The CuAmrRmMAN. Just why is it that it is denatured in some cases
and not in other cases? .

Mr. Davis. That is due to the use that it is to be put to by the
concern to which it is released, I think,
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..'The CHAmMAN., Is there not some: use to. which this industrial
:lcoh% ¢can_be put, where it is not necessarly. or desirable to: dena-
ure i R
My, Davis. Yes; I understand so. . S
- The GmairMaN., When will Mr. Storck have his report ready?

Mr. Davis. Perhaps Mr. Storck is here, and he can review :the
WhOlethi.ng. ‘,; H ‘_ . ‘ o v o e U
The CHAIRMAN, It" " he had better write that out. ., . ;
- Mr. Davis. All rig. _ L shell have him do:that. I think his
report will be rather voluminoys ag it'is now, but I'will have him
make @& synopsis of it showing the things that we have gond into.
The CHAIRMAN, One of the evils that I have observed in reading
over the reports is mot .only. in connection with 'the question of it
being in violation. of the prohibition act, but it involves a.loss to
the Gavernment of hundreds of thousands of dollars in taxes. -
. Mr, Davis. Yes; yes.' 'We have tried to figure it out. . -
. The CramMaN; . On account of these illegitimate releases? -
. -Mt'. DAVIB. Yes, Sir#‘ﬂ'r" ' a °‘ T : i P .y ’
. My, Corammaan.. It has nothing to do with the question of pro-
hibition -at all.’ It iis a question of the Government taxes, as well
as the illegal use of the alcohol. I think the committee ought to
find out why wé do not get these taxes, even after it has been released.
. Mr. Davis. We try to show in our report the amount of taxes in-
volved and 4l ofthat.. . ... .. . L .
The Cramaan. Yes; I think you ought to make up a summary
of it. As you say, the reports are long, but a summarized report
could be made giving the totals, regardless of specific amounts
assessable in these companies. I understand that in the Fleisch-
mann case there was a settlement at a very unreasonable amount, an .
amount that was in no way adequate. I
.. Mr, Mangon. I think it was $75,000, out of millions of dollars in-
volved in the trassaction, = ‘ :
Senator Ernst. Is that the Fleischmann Yeast Co.?
Mr. Davis. Yes. e i
The Caairman. I think you had better prepare something for to-
morrow, and we can take that up after we hear this case. There is
nothing else just-now.. . . . , :
(Whereupon, at 12.15 o’clock p. m., the committee adjourned until
toimorrow, Kriddy, November 21, 1924, at 11 ¢’clock 4. m.) =~ .

i A et . TR O
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FRIDAY, NOVEMBER 21, 1024 = .

. UniTep STATES SENATE,
SeLect CoMMITTEE INVESTIGATING
Bureavu orF INTERNAL REVENUE,
' A Washington, D. C.

The committee met at 11 o’clock a. m., pursuant to adjournment
on yesterday, in room 410, Senate Office Building. o
MPn:esent: Senators Couzens (presiding), Ernst, and Jones of New

exico. o

Present also: Earl J. Davis, Estk and L. C. Manson, Esq., of
counsel for the committee; Mr. C. R. Nash, assistant to the Com-
missioner of Internal Revenue; Nelson T. Hartson, solicitor, Inter-
nal Revenue Bureau; Robert M. Estes, Deputy Commissioner, Mis-
cellaneous Tax Unit; Fred Page, Assistant Deputy Commissioner,
Miscellaneous Tax Unit; Charles W. Jones, chief review division,
Miscellaneous Tax Unit; Frank Frayser, Special Intelligence Unit,
agent in charge Richmond division. - o

Mr. Davis. The representatives of the burean were going to ask
Mr. Walker some questions this morning. Do you want to present
some other matters before taking up Mr, Walker’s testimony? -

Mr, NasH, Yes, sir; I would like to have Captain Frayser, of the
Intelligence Unit, testify. , - : S

TESTIMONY OF MR, FRANK FRAYSER, SPECIAL INTELLIGENCE
UNIT, AGENT IN CHARGE RICHMOND DIVISION -

(The Wwitness was duly sworn by the Chairmah.‘) |

Mr. HarrsoN. What is your name, Mr. Frayser{
My, Fravser, Frank Frayser. i
- Mr, Harrson. Are you in the employ of the Government?
Mr. Fravyser. Yes, sir. ) :
Mr. Harrson. In what caagacnty? SR o
Mr. Fravser. I am sgeci agent in charge of the Richmond divi-
sion of the Special Intelligence Unit. -~ - .
Mr. HarrsoN. How long have you been in the Special Intelli-
genice Service of the Bureau of Internal Revenue?
Mr. Frayses. Since June, 1919, . Lo . _
Mr. HarrsoN. Have you had any previous experience in the’
bureau, besides the special intelligence service? ‘
Mr., Fravser. No. - - S L
Mr. HagrsoN. Were you in the employ of the Government before:
you went to the Bureau of Internal Revenue?. - :
Mr. Fravser, Yes, sir,

578
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Mr. Harrson. In what capacitf? '

Mr. Fravoer. In 1903, I was clerk-stenographer in tl. & Post Office
Department, holding such position until January, 1907, when I was
appointed post-office inspector.

r. HarrsoN. How long were you in the Post Office Service?

Mr. Fravser. I was_post-office inspector until April, 1918, the
éa.st. year being post-office inspector in charge of the Washington

ivision,

Mr. HarrsoN. You were a post-office inspector up until 19182

Mr. Frayser. Yes, sir.

Mr. HarrsoN. And the last year you were in charge of the Wash.
ington division as post-office inspector? '

Mr. Fraveer. Yes, sir. S

Mr. HarrsoN. Then, when the war started, or in 1918, did you
change your employment? ' ' L - -

Mr. Fravser. Yes, sir: I received a commission as captain in the
militarilintelligence'of the General Staff. - - o

Mr. HarrsoN. How long were you in the military intelligence
service - . . . ' U R

Mr. Fravser. From April, 1918, until June, 1919,

Mr. HarrsoN. Mr. Frayser, have you any knowledge of the in-
vestigation by the Special Intelligence Unit of the Burean of In-
ternal Revenue of Mr. Walker’s participation in the Croker investi-
gation in West Pabn Beach? o S y

‘Mr. Fravser, Asspecial agent in charge of the Richmond division,
I placed the case in the hands of Special Agent Tew Williams as-
sisted by Special Agent Joseph E. Kanipe, for investigation.

Mr. Harrson. You mention the name of Williams. Who is Mr.
Williams, and what do you know of him?-~ -~ .= 7 "o -

Mr. Fravser, Mr. Williams is special agent of the Richmond divi-
sion of the intelligence service, and was se appointed in 1922, the
early part. I had previously met him while in the military intelli-
gence service at:San Francisco, Calif. e was then chief clerk of the
office of military intelligence at San' Francisco, and in such capacity
he attended to the routine of the office, and made investigations also.
He took the examination for special agent later on, having engaged
in some other work after his relief from the. position of chief clerk
in the military intelligenve, some time after the. war closed, and after
taking the. examination’ was appointed a special agent himideM. I
have the record here. Se e

Mr. Hartson. Well, I want to ask you a:.question -or two ‘before
you produce that record, Captain Frayser. . . - & .00 o

For the purposes of identification, is Mr, Williams the man ‘who
was refetred to yesterday by Mr. Walker as “a half-witted Wop,”
do you know? : - Tt el o bt e

Mr. Fravser. If he was referring to.the man that had charge of
the. inbv;estigation" of his work .in handling the Croker estate,: he

Mr. Harrson. Now, Mr. Willinmns was assigned, as I understand 'it.
by you, as the agent ofithe special intelligence service to investigate
Mr. Walker’s investigation: of the Croker estate; is that ‘correct? .

Mr. Fravser. Yes, sir. e
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4 hth? HarrsoN. Who made the assignment of Mr. Williams to that
r. Fravser. I did.
Mr. Hartson. You did personally?

Mr. Frayser. Yes, sir. ~ ‘ o

Mr. Harrson. Was there any reason why you picked Mr. Williams
to do it—any special reasonf o

Mr. Fravser. I thought he was perfectly capable of handling it,
and he was the logical man. He had charge of most of our investiga-
tions down in Florida? - : g R

Mg. Harrsox. In your opinion, is he and was he an experienced .
man? o : = :

Mr. Fravyser. Yes, sir. ' ~

Mr. Harrson. I would like to have vou tell the committee, if you
will, what your estimate is of Mr. Williams’s capabilities to conduct
such an investigation as the one you assigned him to. in order that
the committee may know what the opinion of Mr. Williams’s supe-
riors is regarding his efficiency as a special intelligence investigator.

Mr. Fravsrr. I considered Mr. Wiiliams a very intelligent man,
well equipped, and a man of excellent tact and judgment, and thor-
oughly capable of handling the investigation. S '

fr. Harrson. How did the Croker matter first come to your notice,

Captain Frayser—to your personal notice? 3

- Mr. Fravser. I was engaged on some work here in Washington,
and received a telegram from Agent Williams— that was in October,
1923—that two of the revenue agents were engaged in an investiga-
tion of the Croker estate, and that there were allegations of fraud.

Senator Jones of New Mexico. Allegations of fraud by whom?

Mr. Frayser. Allegations of fraud on the part of the revenue
agents, and he suggested that a case might be made out for 'n--
vestigation by our unit, in conjunction with the revenue agents. 'Y
made an inquiry at the estaté tax office, Mr. Kistes’s office, and not
knowing anything specially about the case, excepting the informa-
tion contained in this telegram, I asked the opinion of Mr, Estes
or his, chief clerk—I have forgotten which—as to the likelihood
of their being fraud, and I was told that, so long ag there had
not- been any evidence of fraud reauiring any ihvestigations ll)g

5

ilhe fﬁxecial intelligence, they concluded that the revenue agents coi
andle it. - Lo et
Mr. HartsoN.: At the time yoa made the assignment in this case
to Mr. Williams, was he instructed to return an adverse report
against Mr. Walker? , , B
Senator Jones of New Mexico. I would like to know, first what
caused. the assignment after you inquired at the Bureau of Internal
Revenne and ascertained. there that there was no ground to beligve
that fraud was involved. ' What caused you then to make an assign-,
montatalls ! o P o oAt T K
" Mr. Fravoer. I was coming to that. So the special intelligerice-
unit took no further action.” The investigation was continued by
the revenue agents. . Later on—1I think maybe thrée months after-:
wards; over two. months .afterwards, anyhow—theéré ‘was'a com:
plaint made as to the action of the revenue agents.”  :~ @ '
+ Senator Jones of New Mexico. Who made the comrplhinﬁi‘ R

A eott
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- Mr, Fravser. I think the complaint came from a report sent
through to Mr. Irey, the chief of our unit, originating in the estate
tax oflice. B

Senator Jones of New Mexico. Now, you say you think. Have
you any definite record evidence of it} X -

Mr. ~. I think we can clear that up definitely. I assume
the witness has no personal knowledge of what started the investi-
" gation before he came into it. '

Senator JoNes of New Mexico, That is what I am trying to get at.
Mr, Harrson. We will be glad to satsify you, Senator, in another

way. ‘

. genator Jongs of New Mexico. Well, I would like to be satisfied

in my way.

Mr. Frayser, I think I can, by reference to some papers, find
out where it originated. .Generally, on our case jacket, the jacket
under which an investigation is started——

Senator Jones of New Mexico. I would like to have you develo
solllnehow just how this whole matter started, who started it, and
why.

Mr. Hartson. If the Senator will permit me——
a Seilnator JonEs of New Mexico. Well, I will now, if you will just

o that. . o '

Mr. Harrson. This witness, as the Senator no doubt knows, is
chief of the special intelligence district in which this investigation
arose. Now, what brought it to his attention is something that we
will have to develop by another witness,

-Senator Jones of New Mexico. I think not. I think he is the
man to know why he started this thing. ‘

Mr. Fraverr. Our investigations are started by direction of the
chief of the Intelligence Unit here in Washington. My office is
down in Richmond. I : :

Senator. JonEs of New Mexico. What did he bring to your notice?
Did he direct this thing be done? ‘ : _ :

_ Senator JonEs of New Mexico. Have you that direction here in
writin%l o , E Lo '
Mr. Fravsen. I think I have the jacket in this case here. [After
examination of papers.] I have not got that copy here, but I can
give you my recollection of it. :

Senator Jones of New Mexico. Well, I should prefer that you
st?ﬁe gengrally your recollection, and then you will furnish the letter,
will you g

- Mr. Fravser. We can furnish that letter; yes.

- Senator Jonks of New Mexico, Yes.: . = o

Mr. Fravses. I think that is in the file in the chief’s office.

The case came down to my office in Richmond, based on a letter
from an official of the bureau—I think it was Mr. Estes—that his
instructions with regard to the investigation and the oglemqg of
the box—the safe-deé)oalt,box--had. been digregarded, and he wished
an investigation made to place the responsibility, especially for the
failure to comply with his instructions. - ‘That is the substance of it.

Mr. Harrson. Captain Frayser, as X understand it now, there
were two, phases of the special  intelligence unit’s participation in
this matter. There was the first phase that you have referred to as
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the possibility of developing fraud in the case and assisting ‘the
internal-revenue a%ent in producing any evidence of fraud, if there
was any available S ' :

‘Mr, Fpayser. Yes, siri: - T T

Mr. Hartson. After you had made some preliminary investiga-
tion of that kind, you satisfied yourselves that there could not be
anything done, so far as the special intelligence unit was concerned,
on the fraud features of it, and discontinued your participation in
it to that extent? c ' :

Mr. Fravser. Yes, sir. . T

Mz, Hartson. And then, two or three months—— o

Senator Jones of New Mexico. Let me see if I understand that
oorrect{{.‘ I understood him, in the first place, to say that there
were allegations of fraud as between the internal-revenue agents,
and not fraud in connection with the returns of the estate. |

Mr. HarrsoN. Well, I would. be very glad to have that cleared up.

Senator JoNes of New Mexico. Which was that, Mr, Frayser?

Mr. Fravser. That there were alle%:xtions of fraud on the part
of the persons under investigation in the estate, that they were con-
cealing some of the assets of the Croker estate. o Lo

Senator Jones of New Mexico. Then, I did not understand you
right awhile ago when you said there was fraud among the internal-
revenue agents. 4 -

: l?Ir. Fravser. No, sir; you did not. If I said that, I made a mis-
take, ' .

Senator Jones of New Mexico. Well, I am quite sure you said
it, but I am glad to have that corrected. C

Mr. Fravser. Well, I could not have said it, or I do not see how
I did. I mean to say that the revenue agents had reported to Wil-
liams, according to his telegram to me, that there appeared to be
fraud, and he asked if the special intelligence unit should not comeé
into the investigation. The telegram did not give very fnll details.

Then I went to Mr. Estes’s office and inquired as to the likelihood
of a development of fraud, and I was told that there did not appear
to be any fraudulent concealment or anything in the nature of fraud,
and they did not think there was any case for us to come into on
that assumption. :

Mr. HartsoN. Then, so far as your unit is concerned, you, in a
sense, withdrew from the matter after, as I recollect your testimony,
maybe two or three months? : o

Mr. Frayser. Yes, sir.

Mr. Harrsox. And then it came up again?

Mr. Fravser. Yes, sir. _ ‘

Mr. Harrson. I believe you have said it came up on a complaint
that had been reported to you that Mr. Walker, or some internal
revenue agent, had opened that safe-deposit box contrary to instruc-
tions that had been issued to him; is that correct? o P

Mr. Fravser. Yes, sir. - o CoE

Mr. Hartson. And that is the second phase of the case, so far as
your unit is concerned? - ¥ : '

- Mr. Fraxser. Yes, sir. . : e

Mr. HarrsonN. When that complaint or report of these instructions
came to you to investigate this opening of the safe-deposit box in
‘West Palm Beach. what did youn do? ., ,
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| M. FravsEr. X sent the papers, which weré referred to me, {o
Specisl Agent Lew Williams. - -0 . .. . aoh
Mr. Harrson. Have you those papers there? . .0 v con o
Mr. Fravser. I just looked for the letter that camne from ‘Mr.
Irey’s office, but I could not find that. . - -~ ...
. Mr. Harrson. Captain Frayser, when you referred this matter, as
.you testified. that vou had done. to Mr. Williams, did you issue any
anstructions to Mr. Williams as to the nature of the report that he
should turn in concerning Mr. Walker? o
Mr. Fravser. I did not. . S o
Mr. Hartsox. I would like to have you tell the committee just the:
way you made the reference of this matter to Mr. Williams,
... Mr. Fravsgr. I sent him the jacket containing all the papers that
‘were, originglly sent to the Intelligence Unit, and I am not sure
whether I wrote him a special letter of instructions or not.
.- Mpr. HarrsoN. If you have that letter of instructions, I would like-
to have you produce it and read it ioc the committee. - '

- Mr. ¥rayser, If I sent it, 1t would likely be in here—that:or a
copy , (after examination of papers)—no; there is no letter here
from me to Mr. Williams, and it 1s quite likely that the case was sent
down there without any special instructions at all. When they
receive a case jacketed and duly numbered by our unit, it is the cus-
tom to proceed to investigate immediately on receipt of it, and to
handle it in the regular way. I think it quite likely I did not send
any letter of instructions. However, if I did, I will be glad to
produce the letter later on.

Mr. Harrson. Yes; I would be glad to have you produce such
a letter if you wrote one. : ' o
- Mr. Fravser. Yes. _ . )

. h%r HarTson, Can you ascertain definitely whether you did or
not o e
. Mr. Fravser. Yes, sir.

.. Mr. Harrson. And then be able to report to the committee.

.Mr, Fravser., Yes.

Senator Jones of New Mexico. Have you a copy of the files that
were sent to Williams? ‘

Mr. Fravser. Yes, siv. The jacket that we use as a cover page
gonerally is retained in the office of the chief of the intelligence unit.

- Senator Jones, of New Mexico. We would like to see that also.

Mr. Fraveer. You can get that right here in Washington..

Senator Jones of New Mexico. You have it here?

Mr. Frayser. Here in the Washington office. - :

Senator Jones of New Mexico. We would like to get that.

. Mr. Fraxser. Yes, sir. Now, this file contains some of the cor-
respondence between Mr. Stone, the revenue agent in charge at At-

L

lanta, and the Commissioner of Internal Revenue,.end copies of

telegrams and so forth, in addition to which is the report of the
:Eecml agent, Lew Williams, with the exhibits collected by him in
e course of his investigation.. - . . Lo
Senator JonEs of New Mexico. Captain Frayser, the report that
Mr. Williams made after you had referred the file to him for in-
vestigation is in the files that you have now on the desk?
. My, Frayser, Yes, sir. : C

.
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The Cramaan. I think this, would be an. opportune time for you

to read that report into the record. . B IRNT .
Mr. N.. That is what I was going to proceed to ask him to
do, Senator. Will you read that report, Mr. Frayser? . .=
r. Frayser. Yes, sir. : B D
- Mr. Hagrson. I would like to identifg’ it first by asking you, Cap-
tain Frayser, who prepared the report¥ =~ - e
,Mx;:. Fravser. The report was prepared by Lew Williams, special
agent. S ) '
Senator Jones of New Mexico. Would it not also be well to get his
record that was transmitted to Mr. Williams, with his’ instructions

and any data that was furnished to My, Williams?

Mr. Harrson. I think it should all go in; Senator.

Senator Jones of New Mexico. Yes.

Mr. Harrson, I think that is true. However, Captain Frayser
seems to have difficulty in locating some of the files that went with
his refergnce of the case to Mr. Williams. .

. Senator JonEs of New Mexico. I should suggesf that we leave

open a 8%&006 here to J)ut in that, 80 we can consider that thin,
f;gmtﬂthe ginning and go right down and know just what it is a
about. , S
Mr, Harrson. That is quite right. ‘ :
The CHAIRMAN. You will see that that is done, Mr. Hartson?
Mr. HartsoN. I will; yes, sir. ‘ ’

. -

Mr. Fravser. This report is written on the usual letterhead.
The Caairaman. Will you read it as loud as possible ¢
My, FRAYsER. Yes, sir. [Reading:] i

TREASURY DEPARTMENT,
INTERNAL REVENUE SERVICE, SPECIAL INTELLIGENCE UNIT, :
Jacksonville, Fla., April 18, 1924,

Oflice of Lewis Williams, special agent. SI-8395—
That is our office number for the case—.

CHIEF SPECIAL INTELLIGENCE UNIT, o
Bureau of Internal Revenue, Washington, D. 0.: C ,
This case, based upon a communication of Députy Commissioner R, M. Estes,
dated Decomber 5, 1923, relates to charges of incompetence against Revenue
Agents George B. Walker and A. G. Pratt, of the Atlanta, Ga,, office, to the
effect that they, in disregard of the law and regulations and contrary to in-
structions given by the bureau, forcibly entered on November 17, 1023, safe
deposit box No. 208 at the First National Bank, of West Palm Beach, Fia.,
rented in the names of Richard Croker and Bula Croker, the last named
being surviving wife of the former, whose estate was under examination by
Revenue Agent Walker under the supervision of Revenue Agent in. Charge
Thomas E. Stone. . ST T ”
Investigation was made at West Palm Beach, Palm Beach, and Jacksonville,
Fla, and at Atlanta, Ga., on varlous days during the.period from January
18 to date, concurrently with other matters. oo R
Revenue Agent In' Charge Thomas E. Stone is in charge of the. Atlanta
division of the Income Tax Unit, to which office he was assigned in 1921
after the abolishment of his former position of supervising Federal prohibition
agent. Agents Walker and Pratt were under Mr. Stone’s general direction in
the investigation in question, as Indicated in telegram to Deputy Commisgjoner
Hstes on November 22, last, signed by Mr, Baugh, as acting agent in charge,
copy of which is submitted as Kxhibit No, 1.. - . - . C
Revenue Agent A. G. Pratt is in charge of the estate tax division of the
office of the revenue agent in charge, Atlanta, Ga. ~ S .
Revenue Agent George B, Walker, it Is learned, has been in the service two
vears and eight months; is sald to be & licensed attorney. in the State of
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Florida; Is at predént workting in'the Atlanta’ division of ‘the Theome Tax
Unit, with post of duty at Orlando, PFla., ‘and, according'to' record of  the
Atlanta division office, devotes most of his time to collateral investightions in
Florida In connection with estate tax matters. , Not -copy of individual per-
sonnel report, Exhibit No. 2, herewith, S R T
General inquiry, examination of files and Inspection of records, ¢isclosed
that the Crolter estate tux labflity examination 1s based ‘on buréau, letter
dated September 12, 1923, apparently predicited: on .2 letter from Collector
D, T. Gerow, of the district. of Florida, to the Commissioner of 'Internal
Revenue under date of September’ 6, 1928, copy of which is submitted as
Exhibit No. 3. ' :
- In the ariginal bureau letter:of September 12, 1628, it was suggested: * The
examining officer should consult with. the office of the collector, who will
furnish the names of individuals who .should.be seen before Mr. McDonald
is Interviewed.” Note pararraph 2, page 1, of statement of Agent Pratt, Feb-
rnary 12, 1928, herewith incloacl <8 part of Exhibit No. 4. S

Y '

i

(. AGENT WALKER'S METHODS OF INVESTIGATION :: /il

' 'Agent' Walker ‘began the examtnation by holding a conference at. Jackson-
ville, Fia.,, on October 15, 1923, with Mr. J, B. McDonald (an agent of the
Croker's), whe on August 27, 1823, filed Form No. 706, relative to the C'roker
estato, attaching, thereto .copy. of certain contract .(copy herewith as Exhibit
No. 5), dlsclosing the bullk of the property holdings of the Croker's in Palm
Beach ‘Couniity. Fla. Mr. McDonald introduced to Agent Walker the.same
day a Mr. A. V. 8. Smith, an attorney representing the Croker children, yiz,
Richard Croker, jr., Howard Croker, Mrs.. Bthel 'White, and daughter, Eliza-
beth Morris, | Attorney Smith, Agent Walker states,” claimed to.have just
returned from Ireland, where the Croker estate has been a subject of. litigation
in the rival claims of Mr, Croker's children and his second wife, Mrs. Bula
Edmonson Croker. : ' ’ o ' )

Mr. A. V, 8. Smith furnished Agent Walker with voluminouns records,
transeripts of testimony, ete., and according to Agent Walker, told him that
Mr. Richard Croker, jr. (one of the children), had been in touch with the
bureau and offered this evidence, which had been accepted by the hureau,
See page 2 of Agent Walker's written statement, dated February 22, 1924,
herewith submitted as part of Exhibit No. 6.

On October 25, 1923, Agent Walker called at the, First National Dank, of
West Palm Beach, Fla,, and, after ascertaining that a safe-deposit box, No.
208, was shown on the books: of the bank in the names of Richard and Bula
Croker, sealed the hox by pasting over the locks a strip of paper bearing the
tnscription. * Treasury Department, Internal Revenue Service, Atlanta, Ga.”
See copy of written notice served on the First National Bank, West Palm
Beéach, Fla., under date of October 25, 1923, by Agent Walker, in connection
with this matter, inclosed with this report as Exhibit No. 7. _

On November 3, 1923, Agent Walker served the First National Bank with
an internal revenue agent's subpena, Form 789, requesting the bank to pro-
duce the contents of the (‘roker safe-deposit hox on November 6 following,
On that date, however, Agent Walker withdrew the subpena demand, as
will be noted from the notation on the bottom of the paper in the following
words: * This subpena has this day been withdrawn, November 6, 1923." See
copy herewith as Exhtbit No. 8. o .

Apparently the withdrawal of the subpena was made pursuant to iunstruc.
tlons which were communicated to Agent Walker by the Atlanta division
office, as is evidenced by telegram dated November 9, 1823, from Agent Walker
to Agent in Charge Stone, reading as follows: * All phases Croker investiga-
tion except examination contents lock box are completed; as this Is suspended,
must I remain or proceed to other work elsewhere?” ‘ .

In this counnection it is learned that Deputy Collector W. A. Owens had
been directed by the coliector’s office to prepare, from fizures to be furnished
by Agent Walker, an amended estate return. (Form 708), and at Agemt
Walker’'s request telegraphed Collector Gerow at Jacksonville as follows:
* Mry, Croker, through Associated Press, statés that lock box in bank here
contains $110,000 negotitable bonds and other valuable papers; do you think it
advisable to issue warrant .for distfaint in order to seize same?' Collector
Gerow declded against distralning of sald securities after communicating
with bureau, and Agent Walker wasg so advised,
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Special Agent Lewis Williams happened to be at West Palm Beach,. Fia.,.
on other matters, and was cailed upon: on November 7, 1923, by Agent Walker,
who complained that he had disclosed firaud in connection with the Croker
estate examination, and that evidently due to the infiuence of Mrs. Croker
at Washington, the matter was being quashed and he, Walker, had been or-
dered to suspend further examination. Note carbon copy of Special Agént
Willlams’s memorandum report doted November 12, accompanied by copy
of telegram dated November 7, submiited as Exhibit No, 8. - .- . .. . .

Reference is also made in this connection to letter of Agent Walker lo
Agent in Charge Stone, dated November 4, second paragraph of:which. reads
as follows: “ I have been told several times last week that Mra. Croker had
enough influence in Washingion, or could get enough, to black the investigation
as well as the payment of the taex. I hope this.is not true as I have worked
hard and faithfully on this cuse and have enough evidence te not.oaly justify
the assessment of the tax, but the penalty also, and in addition to convict her
of the grossest fraud ever perpetyated upon the United States Government in
an estate tax matter.,” Carbon copy of the letter in gquestion is incloged here.
with a8 Exhibit No. 10, o . Coy L

It is pertinent to note further, as regards this festure, that Agent In
Charge: Stone wrote to Deputy Commigsioner Estes nnder date of November
9, 1028, as follows: * Agent. Walker states that Special Agent Williams of
the Intelligence Unit is pow in Palm Beach and has interested.himself in
the Croker estate: that Agent Williams exhibited to him a telegram he had
sent to Washington asking that the Croker jacket be forwarded to him. ims
mediately, or to have some other agent sent to Palm Beach from Washington.
The purpose of Agent Wiiliams's action is not apparent to this office hut, it Is
felt that the investigation can, be best conducted. without the intervention of
the Intelligence Unit at this time. , It is suggested, thepefore, that the. Intels
ligence Unit be requested to withdraw fyom the gcase until. the investigation
now in process by agents of this office has been completed,” ..,. .-, . ... .t

On October 27, 1923, Attorncy D, L, Southard, acting;on: bebglf of Mr, Josep
Mendel and W. H, Magers, represebting the city of West Palm Baeach .and
Y. M. C. A. of West Palm Beach, respectively; filed .a petition in the probate
court of West Palm Beach for the appointment of # guratop of the. eptate,of
Richard Oroker, sr., alleging tbat there had been. found snotber will of the
said Bichard Croker; sv. deceased, wherehy. he had hequeathed scmething: like
$400,000 to the city. of West Palm Beach. and the further sums of. $50,000 each
to the West Palm Beach Y. M. C. A. and the 8t, Aun's Catholic, Chareh, of Wast
Falm Beach. “This cauge of action is apparently liased on the spme. information
as that: furnished by Attormey: A, V::i S, Swmith and Mr..J. B, McDonald. to
Agent Walker: on or nbout October 24, 1028; as hereinbefore reported. ¢+ .. /.

On the above-mentioned petition a hearing was had before Probate Judge
IR. P.. Robbins ‘on November 8, 1923, which Agent Walker attended, - On motion
of Mr. E. J. I’Engle, of Jackwonville, attorney for Mra. Bula Croker, the bear-
ing for the appointment.of a curator was continued to, Novemnher 29, 1923,
At this juncture Agent. Walker served. an.iaternal revenue .agent'y subpoens,
Form 789, on Attorney: L'Engle, demunding the production, of the contents of
the Croker safe-deposit box at the First National Bank of West Falm Beach. .

With respeet’/to this. feature it seems that Ageht Walker and Attorney
I'Engle had some words ‘over - the..aunthority. of Agent Walker, resulting in
Attorndy L'Engle appeaHng to the coligetor of internnl revenue for the dis-
trict of Florida, as disclosed in attached. corvespondenge, to wit: Kxhibi¢ No.
11, letter from Revenue \Agent in Charge Stone to Collector Gerow, dated; No-
vember 10, 1023 ; Exhibit No. 12, letter from Collector Gerow to Agent.Walker,
dated November' 10, 1923; Exhibit No. 13, letter from;Agent Wnlkey to Col-
lector Gerow, dated November 11, 1023; and Exhibit No. 14, letter from Cols
lector Gerow to Agent Walker, dated November 14, 1923, wherein. Mr. Gerow.
invites Agent Walker to come to Jacksonville to meet Attorney L’Engle. This,
it is found. Agent.Walker did mnot do. and:the mattex: of the subpona on
Attorney I'Engle appears to have been dropped by the revenue agents.

Simultaneously with the serving of the revenue agent's: subpens an Artoxney
I’Engle on November 8, 1923, Agent Walker filed a petition, oapy.of which.is
submitted as RBxhibit No. 15, fu the probate court &t West sRalm, . Beach,
requesting the judge’ to grant an order permitting him to inspect the. contents
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of the safe-deposit box in the presence of the court, of ‘attorneys for the city of
Weet Palm Beach and the Y. M. €. A, of the attomey for Mrs. Croker, and of
guch other persons as the court m!ght dlrect to be’ present

ADVICE FROM mmv NOT TO TAKE FOBCIBL’B ACTION '

On November 11, 1923, Agent in churge Stone sent telegram (herewith sub-
mitted as Exhibit 1\'0 10) to Agent Walker reading as follows: * Commissioner

advise Bala Croker representative will be Palm Beach next few days with
key to lock box to open same. See that box securely sealed to assure your
presence at time bbx is opened. I will arrive Palm Beach Tuesday evening.”

On November 12, 1023, Agent in Charge Stone wrote to Agent Walker, trans-
mitting copy of bureau letter dated November 9, 1923, together with a copy of
a letter from Mr. Edward J. Mooney, attorney, of New York, representing
Mra, Bula Croker, facsimlles of which are submitted as Exhibits Neos. 17
and 18, réspectively, conceming whlch Agent in Charge Stone advised Agent
Walker as follows:

“Yon will note that Mr. Mooney states that Mr. McLaren will arrlve in
West Paim Beach several days before November 22; 1923, and requests that
the lock box be not opened until Mr. McLaren arrives Should BMr. Mc-
Larven arrive at West Palm Beéach before'I do you will immediately call
upon him to open the box without further delay, and you will then make a
thorough ‘treuscript of all of tlie documents, papers, etc, whatsoever con-
::gled thtgrgln and not let them out of your sight duﬂng the exaulnatlon of

Note letter from Agen in Chearge Stone inclosed herewith ns Bxhibit No. 19.

''The bureau letter of Novémber 9 (Exhibit 17) specifically states: “* * ¢
It ie' belfeved 'that ‘the ‘best Interests of the Government will be servéed by
aweiting action in connection with the opening of the safe-deposit box until
Mrs, Croker’s representatives are present, which will be on on before Novem-
ber 22, as indicated in the latter from the attorney, copy herewith. * * *
I dilatory tactics on the part of the représentatives of the estate develop, the
bureau ‘will, upon receipt ot such information, authorize youn to proceed as the
circumstances may require.”

- These instructions were further confirmed by telegraph from Deputy Com-
m!ssloner Bstes to Agent in Charge Stone, under date of November 9, 1023, as
follows: ‘Attorneys assure complete disclosure re Croker estate, belleve best -
lnterest Government served by not forcibly opening box to-morrow unless you
are in possession of facts bureau does not bave; explanation follows.”

Agent in Charge Stone did not go to Palm Beuch, but instead sent Revenue
Agent A. G. Pratt, in charge of estate tax matters in the Atlanta division

‘On November 16, 1923, Agent Pratt telegraphed from West Palm Beach to
Agent in Charge Stone, as follows:

“We should inventory contents box before appointment curator by probate
court on 22d. - Probate court order was inr force only required holding con-
tents box intact but recognizes Government officers’ right to open any time.
Attorney Oroker estate not here as promised. Further delay detrimental to
present administration and serlously hamper investlgation. We will forcibly
enter box Monday, 19th. Ask bureau not to interfere.”

To this telegram Agent in Charge Stone sent telegram (inclmd as Bxhibit
No. 20) on the same date, as follows:

“ Replying to. your wire even date, if Government interest jeopardised pro-
ceed as requested.” .

Note that in Agent Pratt’s telegram he does not ask for authority to open
the box, but states: “ We will forcibly enter box Monday, loth Asgk burean
not to intertere * '

FORCIBLE ENTRY Ol TBS SAI‘!‘ DEPOSIT BOX

On November 17, 1928, Agent Walter served a second revenue agent’s sub-
poena, Form 989, copy of which is inclosed as Exhibit No, 21, on the First
Nations! Bank of West Palm Beach, making demand that it produce the con-
tents of safe-deposit box No. 288 that day at 12.80 o'clock in the afternoon.

According to the statement of Mr. J. L. Griffin, president of the ¥irst Na-
tiona: Bank ¢f West Palm Beach, which is herewith submitted as Exhibit
No. 22, Revenue Agents Walker and Pratt appeared at the bank on November
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17, 1928, and served the subpoena and demand, in response to which the bank
officials informed the revenue agents that the bank officials bad no way of
opening the safe-deposit box inasmuch as it required both keys, one in their
possession and the other In the possession of Mrs. Bula Croker. Agent Walker,
it is said, then proposed to have a locksmith open the box, to whick the bank
officials object. However, after Agent Walker stated that the case had been
passed upon in a similar contingency, in which the Supreme Court of the
United States ruled, giving an agent of the Revenue Department full power
and authority to perform such act, the bank officials offered no active resist-
ance, and at the direction of Agent Walker the Croker safe-deposit box was
opened by a locksmith, Mr. C. L. Wilson, of West Palm Beach, who bored a
hole in the lock with a steel drill, thus causing rclease of the tumblers.
After the countents of the safe-deposit box were Inventoried the same were
replaced and the deposit box was relocked, the locksmith iilling in the drilled
hole with alloy. )

The -bank officlals demauded and recelved a written statement from Agent
Walker regarding the forcible entry and inspection of the contents of the safe
deposit box, copy of which I8 inclosed herewith as Exhibit No. 23, and which
contains a list of those present at the opening, there being. besides the bank
officials and revenue agents present, Probate Judge R. P. Robbins, Mr. D. L.
Southard, attorney for the city of West I'alm Beach in the suit against Mrs.
Croker, and a Mr. E. D. Anthony, an associate of Mr, J. B. McDonald. It
will be noted that neither Mr. L'Engle, of Jacksonville, attorney for Mrs.
Croker, nor anyone else representing Mrs. Croker was present. There 18 mo
recﬁagd of Attorney L'Engle or other attorneys of Mrs. Croker having been
no .

The CUroker safe deposit box was found to contain approximately $110,000
in municipal bonds, as had been previously given out by Mrg. Croker or her
attorneys: in reference to which note copy of inventory of the bonds in
question, prepared by the bank, in the presence of Agents Pratt and Walker
goﬁg!:ally authenticated by them), Inclosed herewith marked * Exhibit
No. 24 .

It will be noted that in this Inventory Agent Walker is designated as
“Agent United States revenue collector's office.” No representative of the
collector’s office was present at the opening of the safe deposit box, and the
same, it appears, was entered against the advice of Collector D. T. Gerow; in
reference to which note first paragraph, page 4, of this report. : 4

In two conferences between Collector D. T. Gerow and the undersigned o
January 21 and February 11, 1824, Collector Gerow stated that he had never
seen Revenue Agent George' B. Walker. and that Agent Walker never con-
sulted him (Gerow) regarding the Croker estate matter; notwithstanding the
instructions referrcd to-in. letter of Revenue Agent A. G. Pratt, Exhibit No. 4,
that the examining officer should consuit with the effice of the collecter, Col-
lector Gerow further stated that after the Oroker safe deposit box was for-
cibly entéred by the revenue agents he, Gerow, had Deputy Collector Owens
seal the box on distraint, and that after conference with Mrs. Bula Croker at
Palm Beach, about January 17 last, she willingly turned the bonds over to the
collector's custody pending final determination of the estate tax Hability. Col-
lector Gerow also explained that previous to this, to wit, on or about October
27, 1923, when ¢he bureau communicated to the collector’s office the temporary
assessment as a result of Agent Walker’s preliminary report on the Croker
estate, Deputy Collector Owens was detatled to proceed to levy on the Croker
property at West Palm Beach, but on learning of Agent Walker's intenticn
to force open the Croker safe deposit box Deputy Collector Owens was with-
drawn from the assignment. .

FXTENT OF RESPONSIBILITY OF REVENUE AGENT IN CHARGE STONE

L]

Revenue Agent in Charge Thomas E. Stone was interviewed by the under-
signed at Jacksonville on January 28, 1924, and stated that the bureau left it
discretionary with him to go into the Croker safe-deposit box, and that he, Mr.
Stone, In turn left it to the discretion of Agents Pratt and Walker: that -he,
Mr. Stone, issued no instructions one way or the other; that the manner tn
which the safe-deposit box was forced open was an error; and that he regretted
it because it had caused censure of his office by the bureau; but that he
hellieved that it was done in the interest of the Government: that he had been
to Washington since and had a conference with the commisstoner concerning
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closed incldent so far as he or his office was concerned.

In a subsequent Interview with Special Agent Joseph E. Kanipe, at Atlanta,
onr February 12, 1924, Agent in Charge Thomas E. Stone stated that his consent
to opening .the Croker safedeposit box, evidenced by his telegram to Agent Pratt
on November 16, was based on 4 telephene conversation with Deputy Com-
missioner Estes on November 15. Note paragraph 3, page 2, of memorandum
of Special Agent Kanipe, herewlth enclosed as IExhibit N. 25.

Agent In (‘harge Stone also stated,. in the interview with Special Agent
Kanipe on February 12, in answer to inquiry as to the section of the law
under which the safe-deposit box was opened, that there was no law for it;
that the box was not legally opened, and that he fully realized a big mistake
and blunder had been made. } . i
- That Mr, Stone himself did not know just liow to proceed to gain access to
the safe-deposit box in question is evidenced by his letter of November 17,
1923, to-the commissioner, copy of which is submitted as Exhibit Ne. 26, and
in which Agent Stone requests instructions as to what steps should be ta'en
to force inspection of contents in saild safe-deposit hox or any other depositury
supposed to contain evidence. bearing upon matters under examination.

A¢ will be noted from report of Special Agent Paul Anderson concerning
interview which he and Special Agent Frank Frayser had with Deputy. Com-~
missioner R. M. Estes at Washington, and on the 19th ultimo, Mr. Estes states
that he had only one conversation over the telephone with Revenue Agent -in
Charge Stone concerning the matter of foreibly entering the box; that that
conversation was on November 9; that in the conversation no authority was
given for the forecible entry; and that nothing was sald sshich could he con-
strued as authority therefor.  He. further stated that, it was the understanding
in that conversation that the agents would await the arrival of the representa-
tive of Mrs. Croker, who was expected in Miami within o few days. Mr, Estes’s
statement. in this regard. is supported by testimony of his assistant, Mr. Fred
E. Page, and Mr. Charles. W. Jones, chairman of committee. of reviews and
appeals, who were in Mr. Estes’s office at the time of the conversation. Feor
full detafls in this matter, attention is invited to the report of Special Agent
Anderson; accompanied by the written statermaents of Mr. Estes und his asso-
cintes, herewith spbmitted in: file marked “ Exhjbit No, .27 . .

;i Mr, Fred E. Page stated, as will be :noted -from his memorandum included
in file, Exhibit No..27, that Mr. Stone, on a visit to:Mr. Estes’s office, subse-
quent to the opening: of: the box, informed him, in response .to gueries, that Mr.
Bstes had instructed him not,.in any event, to make forcihle entry into the
box anless he received specific instructions from the bureau so to de; and
that, if be had been handling the investigation directly, he .wonld not under
the fnstructions given have forcibly opened the, box., - Note that the statement
of  Mr. Page is corroborated by Omer J. Veley and Henry K. Melcher, officials
of the estate-tax division, who were present at the time. . . :
.o - EXPLANATION 'OF REVENUE, AGENT PRATT, :

.Agent A. G. Pratt was interviewed at Atlanta February 12, 1924, and sub-
mitted a written answer, previously referred .to, Exhibit No. 4, In this answer,
three. pages, Agent. Pratt fails to. mention any instructions received subsequent
to.. October, 28, 1023, and. looking to the substance.of his narrative it is to the
-effect ‘that after obtaining the opinfons of .J, B, McDonald and ‘1. T. Reese,
both of West.Palm Beach, that delay might be dangerous and afier considering
the possibility of some one acting for Mrsg, .Croker opening the box.in -the
absence of the Government's representatives, the Croker safe-deposit box.was
forced open with the expectation of finding some valuable evidence, on the
strength of the theory that the Croker's had been in the habit of keeping their
valuablespapers in a safe-deposit box,

- In-the first paragraph on page 2 of: Mr. Pratt's statement he says that “ when
the . investigation had proceeded to.the point of abstracting the title, it was
found that deeds for many conveyances of ‘many parcels were not of record.”
Inguiry on this point elicited the information from Agent Walker-—interviewed
at Jacksonville February 21, 192¢—that Mrs. Bula: Croker was found in pos-
session of two parcels of land according to deeds of record, deeded direct to her
by persons nof previously of record as owners thereof, involving the following
property transfers: Warranty deed from Fred L. Crane and wife to Bula .
Croker March 25, 1919, consideration $100 and other valuable considerations;

it; that the bureau had all the files; and that he, Mr. Stone, thought it was a
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100 square feet East Olive Street, West Palm Beach, valued at $25,000 (max{-
muin) ; and warrauty deed from Minnie J. Anderson to Bula K. Crgker, March
22, 1019, lot 8, section 27, West Palm Beach, valued at $15,000, which, it was
suspected,” may have been transferred for convenience only to convey title
to Mrs. Croker and thus prevent the property being comsidered as estate of
Richard Croker, sr. It will be noted that original deeds are dated and were
recorded in 1919; total value of both parcels being $40,000: R

-Agent' Pratt farther states that as a result of the breaking open of the
safe-deposit box *the interests of the Government have been conserved and
the value of $118,000 in securities uncovered.” "It will be noted that the pres-

ence of the bonds ‘in' the safe-deposit box was known and admitted before fts
" opening. Refer to telegram quoted on page 4 of this report and Agent Walker's
own statement in Exhibit No. 6. Farthermore, as a matter of fact, the dis-
training or taking possession of property is not' within the province of revenue
;ugents. but falls among the duties of the office of the collector ‘of internal

evenue. " ‘

In resgonse to formal letter of charges to Mr. Pratt under date of the 17th
uitimo, he submitted reply dated 2nd instant, included in the flle marked
“ Exhibit No. 4,” claim'ng that the safe deposit box was opened under au-
thority of law, since Agent Walker had obtalned an order from the judge of
the probate court authorizing the opening of the box. : :

The sgme clalm having bheen made by Revenue Agent Walker, I made
inquiry of Judge Richard P. Robhins, of the county court, who wat in probate
court in the claims of heirs of the Croker estate, to ascertain whether he had
assumed to give thé agents any authority for the forcible entry. In reply,
as will be noted in 5 'sigmed statement of the 16th instant, herewith inclosed
is Exhibit No. 28, he states that, previous to the opening of the box, he had
issued #n order to all persons having In their hands personal property be-
toniing to the estate of Richard Croker to hold same intact pend ng deter-
mination of a petition theén being considered for appolntment of a curator;
that Mr, Walker afterwards fliéd a 1;etltlou requestibg authority to open the
safe deposit box; but that his application was not acted upon and no au-
thorjty was given by him to enter the box; and that In conversation with
Mr. Walker he advised him that he did not helleve his opening the box would
conflict with any order that he ‘had issued from ‘the probate court. Judge
Robbins further stated that’ he denied the petition for appointment of a
curator; and thut there was no order in the probate court authorizing the
opening of the box In guesiion by any person. ‘ :

FXPLANATION OFFERED BY REVENUE AGENT WALKER

Agent Walker was interviewed by the undersigned at Jacksonviile on Febru-
ary 21, 1924, and questioned as to his conception of authority under which he
acted in ‘opening the box, his reasons for concluding the Government's in-
terests were in jeopardy, and for forcing the box on 'November 17 when he
had been advised from Washington that Mrs, Croker's representative would
disclose the contents not later than November 22; and the connection, If
any, of his action in opening the hox, with the rumor that a will wus therein.

The first cight pages of' Agent Walker's answer to my queries (Exhibit No.
8) deal with the manner of his investigation of the Crokev estate, and in
substance are to the effect that he made the investigation on information
furnished him by Mr. J. B. McDonald, former agent of Richard Croker, sr.,
Mr; A. V. S. Smith, attorney for the Croker children contesting the property
rights of the widow, and Mr. T. T. Reese, president of the Iarmers Bank
and Trust Co. of West Palm Beach, competitor of the First National Bank
of West Palm Beach, whereat Mrs. Croker had the safe-deposit box referred to.

With regard to the Inquiry as to how he concluded that he had authority
to break open the snafe-deposit box, Agent Walker sets up paragraphs of the
letter from Cominissioner Estes dated November 9, 1923, previously referred
to in this report (Exlibit No. 17), and at the same time attempts to show .
that the foreing of the Croker safe-deposit box was doné untler the authority
of the probate court of West Palm Beach. ,

" In answer to queéry as to what were the reasons which led Agent Walker to
conclude that Government interests were In jeopardy in connection with the
sate-deposit box, Agent Walker cites that he had been offered $10,000 bribe
by Mr. Max BE. Edmonson, of Palm Beach, father of Mrs. Bula Croker, to
allow Mrs. Croker surreptitiofisly to remove the bonds from the safe-deposit

' 1
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box in question; and that a number of circumstances suggested that. some one
acting for Mrs. Croker might secretly abstract the contents of the receptacle.

No specific answer was received from Agent Walker to last guery in which
he was asked why the box was opeuned on November 17 in face of the advice
that attorneys for Mrs. Croker would arrive in Pslm Beach to agsist in dis-
closing contents of the safe-deposit box not later than November 22

With reference to the interest of the city of West Palm Beach in the matter
of disclosing contents of the Croker safe-deposit box, as evidenced by the
presence of Attorney.D. L. Southard at the opening of the said box on Novem-
ber 17, 1923, the following telegram, sent by Attorney Southard to Deputy
Commissioner Estes on November 10, 1923, is self-explanatory :

* Representing petitioners curator proceedings probate court here acting
bebnlf West Palm Beach Auditorium and Y. W. C. A, large beneficiaries
under will Richard Croker, November, 1919, which is subsequent to will Qcto-
ber, 1919, probated in Ireland making Mrs, Croker sole beneficiary, we have
heen cooperating with your investigating officers for discovery assets and
Croker November will, which Mr. and Mrs. Croker testified here in 1920 had
been xigned and was irrevocable, and ask that you continue investigation here
with instructions open box in bank probate court has consented so all assets
and testamentary papers may be found; pending such opening continue your
Government seals on box, this in justice my clients, and Government futerests
curatorship postponed Mrs. Croker's reguest until 22d account her .continued
absence . New. York and? Washiugton; meantime court consents your agent
opening box. If any doubt, suggest sending district attorney here investigate.”
._ The conclusfon is reached that Attoyney A. V. 8. Smith, acting for the
Croker children, and Attorney D. L. Southard, acting for petitioners on behalf
of the city of West Palm .Beach et al,, designed to use Revenue Agent George
B. Walker to gain access to the Croker safe-deposit box under the cloak of the
authority of the United States, to accomplish the disclosure of its contents,
which they were unable to do under due process of law in such cases provided.

As stated on page 16 of this report, Revenue Agent Walker, in replying to
formal letter of charges, claims in his answer under date of March 30 last,
fncluded in flle marked * Exhibit No. 6,” that the box in question was opened
under an order of the probate court of Palm Beach County, which, as here-
tofore stated, the judge, Richard P. Robbins, denies that he granted. Note
the judge’s written statement submitted as * Exhibit No. 28.”

Agent Walker's attitude throughout seems to have been in opposition to the
policy of the bureau not to use drastic action and to accord the taxpayer and
her representatives courteous treatment. In view of the repeated expressions
of desire that the box should not be opened until Mrs, Croker's representative
arrived in Miami, the action of Agent Walker in making the forcible entry,
even if the judge of the probate court had consented, can.only. be considered-
in the light of insubordination. . :

In this connection attention is Invited to copy (accompanying Special Agent
Auderson’s report, Exhibit No. 27) of a letter noted in the files of Deputy
Commissioner Estes’ office written on May 20, 1920, to the head of the estate-
tux division of the bureau, in which Agent Walker very discourteously criti-
cizes the burean with reference to disallowance of an item of salary and
certain expenditures made by him: indicating tactless disregard of authority
similar to that characterizing his action in disobeying instructions of the
bureau with regard to the entry of the safe-deposit box.

. ‘ : CONCLUSION

The erroneous procedure in comnection with the forcible opening of the
Croker safe-deposit box is, in my opinion, due In a large mensure to the
vaclllating attitude of the suparvising officer, to wit, Revenue Agent in Charge,
Thos. E. Stone. The developments in this investigation establish that Agent
in Charge Stone has certainly displayed a lack of discernment and executive
uability in this matter. . . : ‘

Evidence heretn addv~ed establishes that the forcible opening of the Croker
snfe-deposit box at Wost Palin Beach, Fla.,, on November 17, 1923, was aceom-
plished without due process of law by Revenue Agent George B. Walker,
assisted by Revenue Agent A, G, Pratt, with the tacit consent of Revenue Ageut
in Charge Thos. B, Stone, in direct violation of instructions issued by Deputy
Commissioner R. M. Estes with reference to this specific matter; and that
these officers, Agents Stone, Pratt, and Walker, have acted in disregard of
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Burean suggestions in other respects during the conduct of their examination
of thr&z ;}roker estate. = (Note parttcularly paragraphs 4 and § of page 2 of this
repo

I recommend that Revenue Agent in Charge Thos. E. Stoné be reprimanded
for his failure to require the revenue agents asslgned to thls 1nventlgatlon to
comply with bureau instructions.

With reference to Revenue Agent A. G, Pratt I recommend that he be
;e;)prlmanded for hls participation in the forclble entry of the safe deposlt

In consequence of the inefficiency and the Insubordinate attitude manifested
by Revenue Agent George B, Walker, I recommend his transfer to another
division and that be be not assigned to work in connectlon with mujor cases
for a period of not lesg than six months, )

That is sngned by Lewis Wllllams, special. agent.

Accompanying the report, there is a large number of exlubplts

Mr. Harrson. I think, Mr. Chairman, those exhibits should go in
along with the report, because the committee will no doubt. remember
there were a number of conclusions that the reparting officer arrived
at, which. he claims are supported by. the exhibits in: the file. The
whole thing should go in." Whether the committee wants to hear
those exhibits read or not is another matter.

The memmw If there is no objection, the) may go in the

Mr. HAR'I‘SON. 1 would like' to have' the letter from the probate
judge read. That is a matter of a %ood deal of interest, and it is
referred to in the report of Mr. Williams.

The Cuamryan. I think we have spent enough txme en that now.
If we want to look it up, we can do so later.

Mr. Harrson. It is all there ds one of the exhibits.

Mr. Fravser. I have read the substance of it.

The CrarmaN. Yes; I think so. Do you want to ask Agent
Walker anything now, or are you through with this wntness?

Mr. Harrson. I am through with this witness; yes, sir. -

Mr. Manson. I wonder if they can produce the documents that
were referred to?

The Cuarman. Yes. I think Agent Walker had better take the
stand now. He has already been sworn in this case, -

TESTIMON’Y oF HR GEORGE B. WALKEE—-Resnmed

'The Craamrman. You may proceed, Mr. Hartson.

Mr. Harrson. Mr. Walker, you told the committee yesterday, I
believe, ‘that there weré no specific charges ma,de agumst you in
your conduct in this Croker estate case? * '

Mr. WaLker. There were no charges which -any mtelhgent mah
could have answered.

Mr. Harrsox. Well, do you mean by that that there ‘were no
charges made at all?

Mr. WaLker. There were charges made, but if you have a coplslv
gf é?he charges there that ‘you will read to the commlttee, you wi

)i (s S

Mr. HarTtson. Were they made in writing?

Mr. WaLker. Yes.

Mr. Harrson., And did you have a copy of those charges made
in writing ¢ .

Mr. Warken. 1 drd '
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Mr, Harrson. You saw them. - You arrived at the conclusion
that no intelligent man could obtain any definite idea what was
beiﬁg complained about from a reading of those written charges?

- Mr. WaLksr. Yes, sir . - '
- Mr. Harrson. T would like to h
charges. =~ = : N

The CHairyaN. I wish you would read them into the record, be-

cause I would like to help to decide whether they were intelligent

a\?g thé committee see thosé written

or not. o . : : A
" Mr. HarrsoN. I am reading from a copy of a letter dated March
17 from Lewis Williams, special agent of the Special Intelligg‘nce
Unit, and directed to -Mr. George B. Walker at Orlando, Fia.,
in which it says: - - .~ - o0 e

"I am compelled to advise you that the following churges have been preferred
ugatnst you! ' ‘ - ' '

‘ (@) That you did in disregard of the law and regulations and contrary to
instructions issued by the bureau forcibly enter on November 17, 1828, the
safe deposit box No, 288 at the First. Natfonal Bank of West Paim Beach,
Fla,, standing in the name of Richard and Bula Croker, the Jast pame sur-
viving wife of Richard@ Croker, sr, whose estate was under examination by
you at that tiue, S : o CorL ‘ :
(b) That you did display a lack of sound judgment in the pursuit: of
certain of your duties and allow yourselves to be led and influenced in your
officinl acts by attorneys and other interested persons in the matter of the
Croker estate, to the detrimient of the servicé and In a mianner not becomfing
an offlelal of your position. - RUE o : '
Thé balatice of the letter réads as follows, but I assume that those
paragraphs («) and (J) constitute the definite charges: ;

The above set forth: charges reflect incompetence in the pursuit of .your
dutfes a8 an internal revenue ggent, and, I have to address you in this mgtter
to enablé you ‘to b#, futthér heard fn yolr own behalf—(bide your written
statement- dated at Orlando, February 22, 1024)-=and to require you to show
cause why.you should not: be removed or otherwise disciplined.: - ¢ ’

. iMleage make answer hereto, in writing within five days from date of re-
celpt of this communication, addressing me at the internal revenue office,
post office building, Tampa, Fla. Lo 7 ’ o

. e ?(}HAIRMAN. Mr. Walker, did you not understand those
charges
. Mr. Warker. No, sir; because the charges should have specified
in what manner I had listened to people, because in the revenue
service the only we way could do anything was to listen and 'get in-
formation from people, and I could not.see where, in the regulations,
I had violated any mﬁulatgpns of the bureau. They did not spIecify
tl}elrag‘ilvlatlons.‘ ither did they specify the instructions that I had
violated. . . . . . L

" The CHAIRMAN. An opportunity to reply was given you in that
letter, and it seems to me that any intelligent individual would see
that those charges were specific. .IJf you did not agree with the
charges, or:if you wanted more details, that was the question for
you to raise; but, so far as the chalfes are concerned, I think any
intelligent person, from a reading of that letter, would understand
what the charges were that were made. agrinst you. S

Mr. Warker. Yes; but I could not answer the specific. charges un-
- til I knew just, what they. wanted me to answer. .~ = . = -

Mr. HarrsoN. Mr. Walker, did you not have an interview - with
Mr. Williams, who preferred these charges against you, in which the
details were gone into by you and Mr. Williams orally ?
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Mr. WaLker. No, sir; I had a conversation with Mr. Williams
only, in February, in which Mr. Williams told me at that time, after
taking a part of the stuff out of my file, that he could not seée where
I had done anything wrong, but he had been instructed to make an
adverse report against me,. -

Mr. HarrsoN. Mr. Williams told you that, did he?

Mr. WaLkeg. Yes, sir..

- Mr. HarrsonN. At what time?

Mr. WaLKER. In the revenue office in J acksonville, in the presence
of Revenue Agent J. B. Dodge and one or two more of the force. -
. Mr.? Harrson. Who else was present besides you and Mr. Wil-
iams »

Mr. WaLker. James B. Dodge was one of them.

Mr. Harrson. Who were the others? :

Mr. Warker. I don’t know the others. They were income-tax
men,

Mr. HarrsoN, There were others present, were there?

Mr. WaLgER. Yes, sir.

M?r. Harrson. Will you repeat again ]ust what Mr, Wnlhams told
you
Mr. Warker. He said he could not—that is, I had done nothing
wrong, but he had been instructed that he would have to make an
adverse report against me,

Mr. HarrsoN. I would like to have you more definite and specxﬁc
as to what he did say with reference to the nature of the report. to be

adverse to you.
Mr. Warker. That he was mstructed to turn m an adverse report

ggainst me,

Mr. Hartson. A moment ago, if T understood you correctly, you
said that he would have to turn in an adverse report against you

Mr. WALKER. Yes; that he was mstructed to turn m an adverse
report against me.

r. Harrsox., He was acting under specific mstructnous to turn

in an adverse report against you?

Mr. Warker. I so understood him; veq

Mr. Hagtson. And that was made in an oral statoment in Janu-

ary, did you say?
ﬁr. WP’ myFebma.ry
‘Mr. Harrson. February, 1924?

Mr. WaLker. Yes, sir.

Mr.? Hartson. And in the presence of James B. Dodge, levenue
agent

Mr.. WaLker. James B. Dodge was in the room, and one or two
revenue a¥ents in the office room in the post-office building at

Jacksonvil

Mr. HarrsoN. In the revenue office room in the post-office building
in Jacksonville, and there were others present Wl{::ase names you do
not remember?

Mr. WaLkzr. No, sir.
Mr. Harrson. Mr. Walker, I will hand you a Jetter dated J une 23

from Orlando, Fla., directed to Hon. C. D. Nash, and ask you if
that is your sngnature appended theret/o?
’\Ix VALKER ies, sir. '
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Mt(l;;3 '? ARTSON, Would you kindly read that letter to the com-
mit -

Mr. WaLken. Yes, sir, Before reading that letter——

- Mr. Harrson. 1 would like to have you read that letter.

Mr. WarLker. Then I will introduce another one in evidence in
connection with this, Now, this letter I wrote to Mr. Nash—

Mr. Harrsox, Will you kindly read the letter and then. you can
explain it afterwards.

Ar. Warker, I will. read it; sure.

Hon, C. R. Nasu, '
© Acting G’ommlwlouer Internal Revenue, Wa»hington, D. C.

(Personal.)

You do not mind my readmw tlna. Mr. Nash?
Mr. Nasu. Not at all, sir.
Mr. WaLker (readmg)

Sig: Your letter of the 18th instant advising me of the discontinuance of
my ?etvlces as internal revenue agent, effective July 13, 1924, receixed this
evening,

‘1. fully appreciate, Mx, Nash, your position, and do not feel unkindly toward
you or anyone in the hureaun. I am merely paying the price of loyalty to my
~ friends and superiors in assuming the entire blame in the Crocker investiga-

tion, and to advice of friends, or at least I thought them such, in pursuing a
wrong course in laying my side of the affair before Hon., James Couzens, who
is supposed to be a friend of the one I supposed was my friend and wonld
treat my communication as configential,

The agent of the Intelligence Unit, who was consclentious and, I believe, did
his duty in the investigation, I regret to say, did not get the full facts, for
1 accepted all the blame; and, as the matter is now a closed incident and as
1.am consclous of havlng done my duty and obeyed orders, I prefer to leave
the service feeling that while my disciplinary punishment hurts I regret

only that part of the whole affair that in any way pertains to having appealed
to Hon. James Couzens,

I attach hereto & copy of my letter to the revenue agent in charge asking
for the allowance of my accrued leave and additional leave sufficient to make
80 days, which I feel I am entitled to.

Assuring you that my object in addressing you personally was solely to
permit you to know that I hold no il feelings toward you or anyone in the
bureau, I beg to remain,

Very truly yours,
GEORGE B. WALKER,

I wish to introduce in evndence now a letter, i in which the letter
I wrote to Senator Couzens as a confidential letter is alleged to have
been received by Mr. Nash, a letter from Senator Duncan U.
Fletcher, of Florida.

‘Mr. MansoN. Go ahead and read that letter Mr. Walker.

Mr. WaLkeg. This is a letter from United gtates Senator Duncan
U. Fletcher, dated June 16, 1924 : :
' b ’ UNITED STATES SENATE,

Comm'r'n: oN COMMERCE,

June 16, 19?4
Mr. GEORGE B WALKER, . :
" Orlando, Fla.
(Personal.) ' '

Drss MR, WALKER: Referring to yours of June 11, I called thls momiug to
see the Commissioner of Internal Revenue persona!ly in your behalf.
~ As Is not unusuel, I found he was out of the city.

I saw his assistant, Assistant Commissioner Charles R. Nash who has
charge of such matters.

I told him that I came to see him rerectlng the order transferring you to
Trenton, N. J., and proceeded to refer to numerous lefters I had recelved in
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your behalf and to the facts set forth in your communtcation. I managed to
get the essential facts before him, when he interrupted by saying that he was
thoroughly familiar with the Croker affair; that he had the reports of the
Intelligence Unit, which showed conclusively that you had excecded your
authority and was justly blamabie—in fact, that all the officers and agénts con-
nected with that matter were subject to criticlsm, including Stone, Gerow, your-
self, and others, .

He said the matter had heen fumbled and badly handled in an arbitrary
and unsatisfactory way, but he said that was not the only complaint to be
made of you—that you had not given good service and that if you had stuck
to the truth in your communications to Senator Couzens there would not be
8o much fault found, but that you had heen writing to the committee, or Sena-
tor Couzens, anil that your statements were untrue, '

He further said that there had been a reduction in force ordered 'and
that you had been notifled that your resignation would be azcepted.

I am giving you the substance of his statement, which surprised me greatly,
but I found the case was closed, and you have doubtless. received before this
communication calling for your resignation, )

I need not say that you were at least hasty in taking the matter up with
the Couzens’ committee nnd that very likely settled the case against you.

I raised the question regarding your having done that amd Mr. Nash
promptly replied that he had seen the letters. ’

I was very desirous of being of help to you in the matter but they regard
it as settled, , ' ‘

As you suggest, I return herewith your communicutiohs (copies) to Hon.
Thomas E. Stone and Mr. Lewis Williams, of March 30, :

Very truly yours,
i . . " DUNCAN U FLETCHER,

The Cmamman, I would like to ask Mr. Nash at this point
whether that is substantially correct? ) _
. Mr. Nasu. I have a copy of the letter which Mr. Walker for-

warded to you and it was to that that I referred when I wes talk-
ing to Senator Fletcher. I did not tell him that I had seen the
original letter. . » . :

he CralrMaN. Will you tell the committee where you got the
copy of the letter from? : : :
_ Mr. Nasna. The copy was sent to the bureau by the revenue agent
in charge at Atlanta and I presume Mr. Walker had furnished him
with a copy. ) .
_ The CuamuaN. But you do not claini that you got this informa-
tion out 6f my office? - S o

Mr, Nasnu. No, sir. o

The CammaN. You did not sce the original letter?

Mr. Nasg. I did not see the original letter and I did not tell
Senator Fletcher that I had seen the original letter, but I told him
I had a copy of the letter which Agent Walker had written to
Senator Couzeas, or I had seen a copy of the letter. I did not have
the copé in my possession. .

The CaamymaN. The agent at Atlanta showed you this copy?

Mr. Nasu. He evidently had received it from somebody in At-
lanta and had forwarded it to the bureau. .

The Cmamrman. Did you furnish the agent at Atlanta with a
copy of that letter, Mr. Walker? . :

Mr. WaLkeR. Not that I recall,sir. L

The CuarmMaN. You may have done it without recalling it?

Mr. WaLger. They may, in looking over the files, have gotten a
copy of my letter, because Mr. Pratt and Mr. Stone and myself went
over very carefully anything we sent to the bureau, and I had several
copies among these papers of that letter.



.

H94 INVESTIGATION OF BUREAU OF INTERNAL REVENUE

- The CrAIRMAN. Then, why did you charge me with exposing that
letter to Mr. Nash? L
- Mr. Wacixeg. Well, it a(fpeared to me, sir, that that letter had
been exposed, because I did not know that there was any copy out,
and I don’t know where that copy came from now; but it would
a[ﬁpear to me on its face, Senator, that a confidence was violated
when they allowed him to get a letter like that. :
- The CuamMan. Well, was there any confidence violated that you
conceive off - - o .
- Mr, WaLkrer, Well, I sent those letters marked confidential, and
asked that they should be treated as confidential. .
The CaairMan. Do I understand that you still believe that the
letters that I received were exposed? Do you still believe that?
Mr. WaLker. No, sir; I do not. I found out afterwards, but at
that time X did think so, and that was the occasion of that letter.
It looked like the whole world had turned against me, that I did
not have a friend in the world. } 4
. Mr. Nasit. The letter of transmittal from the revenue agent.
Thomas E. Stone, reads as follows——
fMli.l H;umum. Wait a minute, Mr. Nash—the letter of transmittal
of what C s .
Mr. Nase, The letter of transmittal of Revenue Agent Stone,
with a copy of Agent Walker’s letter to Senator Couzens:
"'With further reference tU my wire of even date, I am inclosing herewith
a copy of a letter dated March 23, 1924, received this morning from Internal
Revenue 'Agéht - George B. Walker, Oriando, Fia., addressed to Fon. Jumes
Couzens, Urlited States Senator, Washington, D. C., relative to the Investi-
gation of, the Croker estate, - .. « . . ‘ :

The CHARMAN. T want to say at this point that I would be glid g

to have this straightened out, because there seems to be an impression
in my office that you, perhaps, had agents go through my desk at
night and extract communications. - - .o

.- Mr. HarrsoN, May I ask Mr. Walker a question with reference
to the letter dated June 23, marked personal, and sent by Mr.
Walker to Mr. Nash, acting commissioner, the language used in
this letter appearing as follows: o '

The agent of the Intelligence Unit, who was couscientlous, and I belleve did
his duty in the investigation, I regret to say did not get the full facts—

What agent did you have reference to there—Mr. Williams?
- Mr. WALKER, Yes. T o
' Mr. HartsoN. If Mr. Williams were acting under specific instruc-
tions to find an adverse report against you, Mr, Walker, would he,

: zln y((;ur judgment, be acting conscientiously and in line with his

llt X ?' . PR ) . . . ', ‘»

'I\{x'-'. WaALKFR. Qbeying orders; yes, sir. . L
Mr. HartsoN. You think, although he did something in violation

of his own judgment, he would be acting conscientiously?

Mr. Warker. Yes, sir. Co )

Mr. Hartson. That is your conception of conscientious actionf

Mr. WALKER. Sir, I served in the Army for two years, and I
never questipned an order I.got from a superior. '

Mr.’qHAR'rSON. Well, that may be true, Mr. Walker, so far as

one’s following instructions or following orders is concerned; buit
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is not ;x man’s conscience his own personal idea of what is nght or
wron ,

Sexigator Ernsr. I think we understand that. |

The CrHamdaN. So far as I am concerned, 1 have heard enough
of this case, with this exception, that X would like to have. Mr.
Nash answer a few tiuestlons concerning his reason. for the delaying
the subpoenaing of Mrs. Croker and some other things which appear
to Agent Walker as being obstacles in his way of investigation. :.

My, Nasu. Senator Couzens, I am not familiar with the detaxls
of the case, but' Assistant Deputy Commissioner Page, of the Estate
Tax Unit, who is familiar with the various. phases of the case from
the time it started u}.) to the {)resent time, 18 here, and I thmk he
can testify more intelligently along that line.;. =~ .

Senator Jones of New Mexico. . What I would like to have an ex-
planation of is why the Washington office should undertake to direct
its agents in field as to details of procedure, without conferring with
%l‘nros% agents in the field as to the advisability of thenr actions in

ashin

The AmuAN I think, Senator, you will agree to put.tmg M.
Pago on the stand and let him answer. He i is the man who i is famlhar
with the case. .

Mr. Page, will you take the stand, please.

TESTIMONY OF MBR. 'FRED PAGE, ASSISTANT DEPUTY GOMKIS-
SIONER, MISCELLANEOUS TAX UNIT - :

The witness was.duly sworn by the chazrman )
enator Jongs of New Mexico. Will you state your name and of-
ficial position, Mr. Page?
Mr, Pack.. Fred E. Page, assnstant deputy commnssnoner, Internal
Revenue Bureau.:
Senator Jones of New Mexico. When dld tlus case ﬁrst. aome to
your notice, Mr. Page? ( B .
M. Pace: In the fall of 1923,
.Senator JoNEs of New Mexico. Who brought it, to your attentloné
Mr. Page. Mr. McLaren, an attorney from New York, represent-
ing the Croker estate, called at the office, and produced a telegmm
received by Mrs. Croker from Agent Walker. : .
Senator Jones of New Mexico. Have you got that. telegram? :
My, HartsoN. We have a copy of it here, Senator. 4
Mr. Page. I just gave Mr. Nash a copy of it.
Mr. HArTsON. Yes, I have it here.
Mr. Pace. The telegram reads as follows: - . :
' WesT PALM BEACH, Fra, November 1 1928

Mrs, BULA CROKER,
Hotel Sevoy, New York City:

Unless you appear here within 36 hours \\lll have son brought here forcibu

Answer,
, G. B, WALKER, '
. o Rwemw Agent .
Mr., McLaren st'\tcd tbat Mrs. Croker was in the trial of a case
up in New York: that the heirs had started litigation, and she was
in the midst of that trial: that it would be impossible for her to go
to West Palm Beach at that time, but he would have a representa-
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tive appear down there, with a key to this box, within a stated time,
and open it.
_Senator JoNes of New Mexico. What was the date of that tele-

am
Mr. Pace. November 1, 1923. ~
~The CuamMaN. You were here yesterday when Agent Walker
testified, were you nct, Mr. Page?

Mr. Pace. Yes, sir.

The Cramman. And during his testimony there were a number
of incidents that he recited in which he was estopped from proceed-
m%IWIth the investigation. Do you remember that?

r..Page. Yes, sir. :

The CrmamrmaN. Will you tell the committee just why these al-
leged orders were given, suck. as not to forcibly open the box, not
to subpoena Mrs. Croker down there at that particular time, and
as to other incidents which he recited ? -

+ Mr. MansoN. And the cancellation of the subpoena of the at-
torney. ‘ o

. The Caamrzan. Or any other case that Agent Walker complains
of as being es‘tg)pi)ed in his investigation.

Mr. Pace. Well, sir; the burean had been advised that the agent
contemplated breaking into this box. We could not see any neces-
gity for it. The Government had its lien for 10 years. Wo filed
notice of the lien in the clerk’s office there at West Palm Beach,
and we thought the Government’s interests were fully protected.

The Cuaikyan, Just at that point, would you say that the Gov-
ernment’s interests were fully protected? If the box were opened
by Mrs. Croker and the contents removed, that would not have
protected the Government, would it? , .

Mr. Page. No, sir; we could not prevent a representative of the,
estate from absconding with any property, before having attempted
to establish its tax liability. Here is the whole situation, Senator.
We have definite instructions in regard to how to go at those things.
We have a manual, which is given to every man in the field, and in
this particular instance those instructions were disregarded by the
agent. I could read, if you would care to hear it—-— :

The CuairMaN. I do not think that is necessary to say there are
instructions, but I would like to get this clear. Do you mean to say
that if the Government had evidence that there was a possibility
or probability that certain of the ussets of the estate might be
removed, so that the Government could not get access to them, you
have no remedy ¢ ' ) e

Mr. Pace. I know of none, except ;)osmbly by injunction.

The CraairMaN. You know of none? Is that your understanding,
Mr. Hartson? o ) )

Mr. HarrsoN. Senator, if such information came to any internal
revenue official, by going immediately to the United States at-
torney and having the United States attorney apply to the Federal
judge for a search warrant or such process as might be lawful, the
court would . issue it and would prevent any such thing as this
taking place, and that could be done in this instance. There is no
doubt about‘it. A
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The CaamrMAN. Now you are getting down to what I can not
understand. Was there any such action taken or contemplated in
this case? ' A .

Mr. HarrsoN. Apparently none. There seems to have been no
reference here to the United States attorney or to the orderly pro-
 cesses of the court. 4 .

The CrramMAN. In view of the experience of the agent with the
father of Mrs. Croker, did it not occur to you that some action—
legal, of course—might be taken to prevent the removal of the
assets that were in that box?

Mr. HarrsoN. Probably, what might occur to me, Senator, may
not have occurred to those who had it in charge at that time.

The CuarmaN, I am asking you what your opinion is. Would
you, in a like case, not have *hought some legal action was necessary
under the circumstances? : "

Mr. Harrson. I think, if the officials there had what seemed to
them evidence which could be relied upon, sufficiently definite to
warrant the reasonable belief that some dv would go to that box
when the agent was away and open it and dissipate the assets in
some way, the thing should then have been to go immediately to
_ the United States attorney, but I do not know whether the evidence
in the possession of Mr. Walker was sufficiently reliable to warrant
any such action on his part as that. ' S

he CuamrMAN. I did not hear your last statement.

Mr. Hartson. I say, I do not know whet..er the evidence in M.
Walker’s possession was sufficiently reliable to warrant his taking
that action or not.

The Cramman. I would like to ask Mr. Estes right here if he
thought that the information in the possession of Agent Walker
was sgﬁicient or strong enough to jeopardize the Government’s po-
sition

Mr. Estes. I did not, Senator. We had a written agreement
from a reputable attorney in New York that he would disclose all
of the assets in the box. He signed an agreement in my office, after
consultation with my assistant, that he: would send a representative
down to' West Palm Beach at a certain time before November 22,
and in the presence of our agent he would disclose all of the assets
in the box. Now, that statement is in the files, signed by this at-
torney, -

The CrARMAN. Yes; but sometime back of that, I understand
that Agent Walker, in conference with Mrs. Croker’s father, was, if
not directly offered, suggested a bribe for permission to remove the
contents of the box before the Government got at it. ’

Mr. Estes. He never reported that fact to the buresu, and besides
that we had a lien on all of the property there. The Government
has been protected at every step in the proceedings. o

Senator JonEs of New Mexico. Let me ask you this question right
here—how could you have a lien on something that you did not
know anything about? '

The CHAIRMAN. Yes. : '

Senator Jones of New Mexico. You did not know what was in
that box. How did you know that you could get evidence to prove
that the party owed the Government anything without finding out
what the contents of that box were? ,
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. Mr, Estes. The: assesament ‘had been made on Mr. ‘Walker's rec- ‘g
ommendatxon. ' - ¥

Senator Jones of New Mexico, Yes but how could Mr. Walker
know or prove his case withoiit éettmg into that box? How could
you: fix the amount due to the Government without knewmg what
was in that box?

.My, Estrs. Of course, we were- assured by the attorney that the
contents of the box would be shown,

Senator Jonzs of New Mexico. Had you not also been assured
that these things had not been reported as a part of the evtate in the
beginning?. -

r. KsrEs. What they were huntmg for, Senator, prxmauly, I
think, was an additional will. - . :

- Senator Jones of New Mexico. Well; what made you thmk that
Walker was hunting for a will?

~Mr. Esres. Our lien on the tproperty in West Palm Beaoh 1s
agamst .about $3,000,000 worth of property. . -

‘Benator Joxes of: New Mexico. Yes; but:how. eould you subatanv
tiate the amount for which you would claim a. lien unless you knew
what was in that box? If you had evidence there that they were
conoéaling somethmg, how conld you prove anythmg as to what they ,
were oonceali %

Mr. Estes. We did not have that evndence, Senator

Senator Jones of New. Mexico.: But.. Agent Walker evndently
had evidence of it, because he had found that there were contents
in that box which had not beén diselosed. . .

Mr. Esres. I would have to go back a little bit further and explam
the service of Agent Walkér.  Agent. Walker is not what we would
call'a first-class agent. Agent Walker had. never been .intrusted with: .
the investigation of large and important estates. :‘He has besh doing -
what we call collateral work; that is, where the major report must
come from another State,! ‘and Rhey have some assets in other States.
He has been ‘confining his services to that work in Florida. :: Wa
asked .in ‘our: instructions to'the revenue.apent in charge that 0..H.
Pendle be assigned to ‘this case, because we wanted that handled
very: carefully, but, for S0 Teason, he: was busv, and Agent Walke!'
was-assigned to this case.:

iiSenator ‘Jones of New Mexwo Well was not Agent Walker in
charge of it, and why did you not communicate \uth him and ﬁnd|
ont from him why he.was &omg thig " - ¢ '

+ Mr.» Estes. 1 wounld have'to explain further. lou kznow, n our
umt Senator, we communicate. directly with. the agent in.change .of
that’ division, and he, in turn, communicates with. the dgents: under.
him. We. never cothmunicate:divectly with the agent himself, unless
an-emergeney ddises. . All of myueonreepondenee, long~dietance telg-
phone, and telegrams, were with Agent btone 1n Atla.ntas who, in
turn, had:charge of Mr. Walker...} . . . i/ - .
»--Mr.: MansoN. Then, &8 I. under sttmd 1t, ‘i'ou ne\ er 1ssued any ig-
structions directly to Mr. Walker in regard to the Croker estate?.,,

Mr. Esres. Never. You see, Mr. Manson, how pelfectly 1mposalble
xt would be. - We have 275 men in the field, . .

. Mr, Manson. Yes; I'understand that. -+ ., ; o ,‘: o
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Mr. Estes. And if  communicated directly with my agents in the
field, it would take all of my time. . o
Mr. Manson. Yes. Under your method of orzanization, it was
Mr. Walker’s duty to take his orders from Mr. Stone, was it net?. -
. Estes, Certainly. . . . - -, . = CUe
The Cuamman, Let me ask you this question,” Mr. Page: You
handled this matter fro1. the beginning of the controversy? -~
Mr. Pace. From the time the controversy drosey yes,. . ..~ -
The CuairyaN. Well, during the time that you were handling this
case and sanding instructions ta Agent Walkerr not. to enforce the
subpcenas on the attorney and on Mrs. Croker, and not to forcibly
open the box—during all of this time, you had the information that
A;ﬁnt Walker had;.is thaticorvect? ../, .« it o0
r. Page. I thinkso. ., .. - . 0o oo
The Cuamrumay.. Well, you say. you think.so.. -Was.it not possible
during all of this time for Mrs. Croker to have appeared at West
Palm Beach and have opened.the box and extravtéd the contents
therefrom ¢ R T E O S RV A
Mr. Page., It might have been; yes, sir. T et
-The Cuairman. Then that part of the estate of the Crokers: was
in jeopardy.of beinF lost to the Government? - .. = .. o
LIT-PA“E-I)OSSib [N N v.'. IR RN TR . ;:u 4.‘:.?
The Cuairyian. Yes; and during all of that time ne action. was
taken to enjoin.the opening of the box, to legally enjoin the opening
of the box, was there? . . . = . .~ S S
Mr. Pace. No, sir; but that was a part of Agent Walker’s duty.
He just simply went.at the t,hm%in the wrong, wai. o . -
'l‘l\e CuaieMAN., You mean that he himself should have gotten
an_injunction$ ‘ . C s e
Mr, Pace. Our instructions were explicit.  They state that where
an agent summons a person tg produce documentary evidence of any
protgertav, and that sort of thing, and they fail to do it, they apply
to the district court. Walker could summons people. .- If they dis-
obeyed, however, he conld not punish them. . :; .. ... . .
T MANsox. Will you refer to that instructionf. | Lo
Mr. Pace. Yes, sir; I will read paragraph 152 of the manual of
instructions to field agentst . . I S
The authority to summon & witness for attendance'at any particular place
apart from his resldence or usual place of business for the purpose of: glying
testimony or producing books. ox documents .for inspection, ig an. authority.
which must be exercised only in unusual cases where it 1s absoluiézliy neces-
sary in the interest of the bureau.- Ordinarily, the examining officer 'shouls
visit in person the residence or-place of -business, and resort to the use o
this authority only after 'sll ef{orts to obtain information: or an interview in
the usual manner have failed. When any person ig to be summoned, written
notification should be given on the form to be provided for that purpose, and
a copy retained in the files of the case. This notice may he sent over the
signature of the examining officer, but where convenient and practicable it
should preferably be sent over the signature of the revenue agent in chprge.

& ivzhegevex. convenjent, it is also preferable that the office of the yevenue agent

charge be specified as the place of attendance.’, In the eveat the notification
is iguored, the matter should be reported to the buréan by the revenue officer
in charge with a request for further instuctions. It should .be noted that
section 1318 of the act establishes & method to compel compliance. . - .

92019—24—rT1 5-rt
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-Now, section 1318: - = : e

That is any person is summoned under this act to appear, to testify, or
to profuce books, papers or other data, the district court of the United States
for the district in which such person restdes shall have jurisdictlon by ap-
propriate process to compel such attendance, testimony, or production of books,
papers, or other data. ‘ :

Mr, MansoN. You are referring to the instructions that were is-
sued b{)your office to Mr. Stonef _ :

Mpr. Page. Yes, sir. : '

.%r. Maxson. With reference to the opening of this box, are you
nov . . .

- Mr. Paox, Yes, sir. - : '

. Mr. Manson. The only written instruction thui has been men-
tioned here was a letter stating that the box was not to be opened
megs the interests of the Government were jeopardized ; is not that

o . . " . . .. : . P

Mr. Page. Well, that was in one paragraph of the letter.

Mr. Manson. Have you that letter? R
Mr. Pace. Yes, sir. - .

The CramrMaN. While he is looking that ap, I wonld like to ask
Agent Walker if at any time yon appeared before the Federal court
and the district attorney to get an order to prevent this box being
opened by the estate? = =~ - - : ' ‘ :

- Mr, WaLker. No, sir; I did not, because I think the bureau was
still under the impression that the box was in the custody of Mrs.
Croker. It was in the custody of the os_robate court. By order of

that court, the judge has absolute custody, and I petitioned the man

who had the custody, the judge of the probate court, for per-

mission to go into it, S

- :The CHAmmMAN. Ad a matter of fact, if that was true, then the
Croker estate’ could not have opened' the box and extracted the

-Mr. Waiker. They' could only have done it surreptitiously.

The CrarMaN. How could they have done it surreptitiously if
{)l:’o gank was restrained by the court from letting anybody open the

Mr. WALKER. It was; yes, sir. When I was told that Mrs, Croker
would give $10,000 to anyone that would permit the contents of
that box to be taken out, knowing the character of H. L. Donald,
the cashier of that bank, who had first deceived me as to the exis-
tence. of that box, and who had fought any attempt, on the part of
the Government to ascertain what was in it, I had no reason to
supposs but what Mrs. Croker was already there or some agent of
her’s and they could go in and take a key, unlock the box and get
the contentsout. -~ . S ,

The Cuamman. Why did yon not get a restraining order from
the Federal court there to prevent the bank from letting them go in?

Mr. WaLker. Because I would have to restrain the probate court
aldo, and it would have been a conflict of jurisdiction between the
State and the Federal courts. . - =~ . - S .

The CrAmRMAN. So you took jurisdiction and went and did it
yourself? . , - . .

Mr. WaLker. No, sir.
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The CuammaN. That appears to be the case.

Mr. WaLker. I went into it with the consent of the probate court,
who had it in his custody.

The CuairMaN. Proceed, Mr. Page.

Mr. Pace. I will read this letter dated November 9, 1923:

INTERNAL REVENUE AGENT IN C(HARGE,
Atlanta, Ga.:

Referring to telegrum re Croker estate November 9, there Is inclosed a
copy of letter from the attorney which Is self-explanatory.

It I8 the positlon of the bureau that it should not act unneressarily harsh,
but at the same time it will not tolerate dilntory tactics on the part of the,
representatives of the estate, The bureau is aware of the fact that the agent
may be In possession of information which may make it necessary that
immediate uction be taken in a particular case and in such cuses does not
desire In any way to interfere with the activitles of the agent in connection
with investigations where such contingencles arise.

In this case it appears from information in this office that the New York
attorney, Edward I,. Mooney, has been on the case but one week and on each
of the calls of Mr. McLaren, his representative, the oftice has been assured
that a full disclosure of the estate would he made. Based on the bellef that
these assurances are sincere it is believed that the best Interests of the Gov-
ernment will be served by awaiting action in connection with the opening of
the safe-deposit box. until Mra. Croker's representatives are present, which will
be on or before November 22, as indicated in the letter from the attorney
(copy herewith). In view of the further fact that the speclal delivery for-
warded under date of Novémber 8 has not yet been recelved, this letter I8 for-
warded in explanation of the telegram forwarded this morning, November 0.
If on the examination of the report transmitted by you information is disclosed
which warrants the opening of the box Saturday, November 10, you will be
instricted to proceed. As stated in telegram dated Novembher 8, the burean
is with you in this investigation and it 18 not desired to take any action
which will interfere with you ot your efforts, _

It may be said that from the information now in. hand it would seem that
it will be unnecessary to open the safe-deposit box before action is taken in
the probate court, especially in view of the fact that no person has access to
this box except in the presence of the representatives of the Bureau of Internal
Revenue and of the probate court. As stated in letter cated November §, if
dilatory tactles on the part of the representatives of the estate develop, the
bureau will, upon receipt of such information, authorlize you to proceed as
the circumstances may require.

In view of the foregoing it s suggested that the opening of the safe-deposit
box be delayed until the arrival of the representutives of the estate, but not
later than November 22, unless you have positive evidence on the part of the
repiesentatives of the estate which whl not admit of delay.

R. M. EsTES,
4 Deputy Commissioner.

Senator Jones of New Mexico. Did not that leave it up to the
discretion of Mr. Stone? ' '

Mr. Pace. It might be up to that time, Senator, but this letter
was followed by a long-distance telephone from Mr. Estes to Mr.
Stone, telling him under no circumstances to open that box until he
rec%ig;es specific instructions from the bureau. After this letter was
written— '

Senator Jones of New Mexico. Why did you so tell Mr. Stone
over the telephone? What information did you have which war-
ranted your changing that letter and giving verbal instructions -
ovg; thf: telep%‘gneh Ad by th for l.

r. Pace. We had an agreement signe the attorney for the
Croker estate. - o y y

Senator Jonts of New Mexico. Now, do you think that that agree-

ment would suflice under the circumstances of this case?
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Mr. Pace. Possibly not. Mr. Estes and I took the matter up with
Mr. Nash after the sending that letter and we went over the matter
thoroughly with Mr, Nash., He said he did noter— - - = -

Senator JoNes of New Mexico. Well, did you recall the letter?

Mr, Page. No, sir, o : o

The Cuamman. I would like to ask Agent Walker at this point if
he has seen a cop}' of that letter that Mr. Page has just read ?

Mr. Warken. T got a copy of it after the box was opened, sir.

The CHamMsN. Were any of the contents of that letter ever con-
veyed to you by Mr. Stone?

Mr. WaLker. Yes, sit; a copy of it was sent to me.

The CHamrmaxn. Before you opened.the box ¢ "

Mr. WaLker., Well, Mr. Pratt had a co(fy of it. He gave me a
copy of it. I saw a copy before, but I did not have one in my file
untM I requested one. - S :

The CHairmaN. From the time you saw that letter until the time
le11 l())pm?l,ed the box what happened to justify you in forcibly opening
the box _ : :

Mr. WarLker., Well, Isaw a copy of that. I had to go before that.
Before I saw a copy of this letter Mr. Edmonston made this remark
. that I just stated about $10,000, I telephoned "Atlanta by long
distance for heaven’s sake to send somebody down there to help me;
that I was going to get into trouble, . Mr. Stone wired me that he
would be there himself when I communicated this over the telephone.
Instead of that he sent Mr. Pratt. o ‘

Mr. Maxsown. Right in that connection I would like to have you
read that telegram and give the date of it. . .

Mr. Warxer, On November 16 he wired Mr. A. G. Pratt—-

Mr. Mansoxr. Who wired Mr. Pratt? :

Mr. WaLkee. Mr. Thomas E. Stone [reading]:

A. G. PraTY,

Revenue Agent, Palms Hotel, West Palm Beach, Fla.:
" Replying to your wire even date, if Government’s interest jeopardized proceed
as requested, . .

That is signed “ Stone,” '

Mr. Maxsox. What did that have reference to? '

Mr. Wargzi, That had reference to the information I had as to
how they would probably get into that box.

- The CuamrmaN. What was the information that you had that
they would probably get into that box? . ,

Mr. Warker. That if anybody would let them get into it they
could have $10,000. You see, we were 300 miles away from any
United States court, siv. A o o .
- The CHamryMaN, i’es; but you had no information from the time
you first took this up until November 17, and yet you would not wait
for four or five days more until the representative of the estate
came down there, o . , Coe

Mr. WaLker. We had this information that Mrs. Croker was of
such a character that no dependence could be placed on her from
information that Mr. Pratt secured. He was the man who author-
ized the opening of the box for that purpose. He fzatheregi infor-
mation from prominent people with whom he talked that Mrs.
Croker would probably tell us that they would be there on a certain
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day, and then would probably come down two or three days ahead,
-and when we got into the box we would find nothing.

Senator Ernsr. You did not have any confidence in the fact that
the probate court, who had charge of the box, would see that she-did
not get into it? ‘

r. WaLker, Well, it did not make any difference with the judge
of the probate court whether she got into it or not. He was not
interested in that stage of it. He. was interested only in issuing
the order of the court, which was a mere routine, holding it until
the time that the court should decide who was to take charge of it.

The CHAIRMAN. You now say that the responsibility was on Agent
Pratt, and not upon you? . '

Mr. Warker. No, sir; I do not say the responsibility was upon
him. T assume all the responsibility. I agreed to do it. :

The CramryaN, But you just said a while ago that Agent Pratt
was the man that ordered the box opened.

Mr. WarLker. He was the man that came down from Atlanta on
instructions from Agent Stone to open the box, by reason of which
‘the telephone conversation that we had instead of Mr. Stone himself
coming. o .

The CramrMaN, Does Mr. Nash or Mr. Hartson want to introduce
an{thin further? o '

‘Mr. Hartsox. T would like to ask Mr. Walker what formal report
he made to lis superiors about this attempt to bribe him, and
whether, if such a reRor_t; was made. it was in such form that it
'cpulﬂ‘t;e placed in the hands of the United States attorney for prose-
cution? =’ ' L

Mr. Warker. Have you read my report of the case?

Mr. Harrson. Yes: I have read your report, but I have not access
to the exact page. - ‘

Mr. WarLker. On page 61 of that report—if you want me to read
it, I will read it to you.

The Cuamrman. What is the date of that report?

Mr. WarLker, December 21, This is the complete report of the
bureau on the case. = - ' ‘ ‘ :

Senator Ernst. I know; but that was afterwards. He was talk-
ing about what information came to you prior to your opening the
box as to this attempt to corrupt you. : " -

Mr. Warkek. I communicated that -over the long-distance tele-
phone to Mr. Thomas E. Stone, my immediate superior.

Senator Erxst. That was not here? C ‘

Mr. Hartson. No; it was not. - S
- Senator Ernar. It did not reach Washington. * -~ -

Mr. Davis. I show you a wire from Mr. Pratt, chief estate-tax
officer, to Mr. Stone, dated November 16, 1923, with reference to this
matter, and I will ask you to read that. - - '

Mr. Warker. This is dated November 16, 1023, and is addressed
to Mr. Stone, agent in charge, Atlanta, Ga. [Reading:]
~ We should inventory contents box before appointment curator by probate
‘court on 22d. Probate court otder was fir force, only requires holding contents
box intact, but recognizes Government officer's rizht ‘to open any time,. Attor-
ney Croker estate not here, as promised, Further delay, detrimental to present
administration and seriously hamper investigation. We will forcibly. enter
box Monday, 19th. Ask bureau not to interfere. ‘
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" That is signed by Pratt, chief estate-tax officer.
ﬁiMr. ?DA\‘IS. Pratt was the agent in charge and was your senior
officer

Mr. WaLker., He was the chief estate-tax officer, and sent there
by the agent in charge to make the investigation and see that the
box was open.

The Cramnman, To whom was that telegram addressed?

Mr. Davis, That was addressed to Stone, agent in charge, Atlanta,
Ga. Is this the reply to that telegram?

Mr. WALKER. Yes, sir. ’

Mr. Davis. Read that. : :

Mr. WaLker. It is dated Atlanta, Ga., November 16, 1923, and is
addressed to A. G. Pratt, revenue agent, Palms Hotel, West Palm
Beach, Fla. [Reading:] : :

Replying to your wWwire even date, if Government interests jeopardized, you
will proceed as requested. '

That is signed * Stone.” ,

Mr. Davis. Under those instructions and under the circumstances,
you feel that you and Pratt acted in good faith and in accordance
with the authority you then had?

Mr. WaLker. Yes, sir.  That is what we considered our duty to be.

Mr. MansoN. I would like to ask Mr. Page one further question.

Have you the telegram to Mr. Stone which was referred to in the
letter of Mr. Estes? S

Mr. Page. I think so. [After examination of papers.] This is
"dated November 9, 1923, and it is addressed to the internal-revenue
agent in charge, Atlanta, Ga. [Reading:]

. Attorneys assure complete disclosure re Croker estate. Believe best inter- -
ests of Government served by not forcibly opening box to-morrow unless you
are in possession of facts bureau does not have. Explanation follows. '

Mr. Ma~son. The letter you have just read is the letter of ex-
planation referred to in that telegram?

Mr. Pace. Yes, sir.

Mr. MansoN. Now, is there anywhere in the field any su%gestion
to Mr. Stone that the proper procedure here is to apply to the Fed-
eral court? . . :

Mr. Pace. No, sir. ,

The CuairMAN. I want to interject at this point the statemei..
that the manual is very specific, in not only stating the procedure but
in quoting the law in that connection, It is all in that manual.

Senator Jones of New Mexico. That is your interpretation of the
language here. I did not hear anything in the regulations as read
that prohibited any direct procedure. : , »

Mr. Page. Well, only in connection with compelling-——

Senator JoNEs of New Mexico. Now, as I understood those regu- -
Iations, they went on to say not to use direct methods unless the
situation was unusual. : :

- Mr. Pace, That is right.

Senator JoNEs of New Mexico. And as I take it, it was considered
by these people that that situation was unusual and demanded
i)rompt action, and there is nothing in the regulations to the con-

rary. ‘
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Mr. Davis. And that seems to be borne out by the telegram.

Senator JoNs of New Mexico. That telegram there certainly
bears out that interpretation, that you did not want them to do this
unusual thing unless the situation there was such as, in their opinion,
would warrant it and make it necessary. Nowhere have I seen the
suggestion from you or any other official that they should not use
their judgment about this matter.

Mr. Page. Well, this telegram and letter were followed by direc-
tions given by Mr. Estes to Mr. Stone over the telephone.

Senator JoNEs of New Mexico. Why did you assume to give over
the telephone a direct order countermanding this letter, and on what
evidence did you think it would justify you in taking the matter into
your own hands and directing the field agents?

Mr. Pace, Mr. Estes and I went over to the commissioner’s office
and took the matter up with Mr. Nash. We put all the evidence
before him, and we all agreed there——

Senator Jones of New Mexico. You did not have any evidence,
did you, as to what was going on down there in Florida?

Mr. Pace. Yes; we had a great deal of evidence.

Senator Jones of New Mexico. Where did you get it¢

Mr. Page. Well, different sources,

Senator Jones of New Mexico. Well, what sources?

Mr. Pace. From the attorneys, from the agent. We had corre-
spondence. I might say this, Senator, to clear up this one point:

he impression that we had was that the probate court had the
property sealed up and that the box would be opened on the 22d
of November. ‘

Senator Jones of New Mexico. Where did you get that impres-
sion?

Mr. Page. It was reported by Mr. Stone, the agent in charge.

Senator Jones of New Mexico. Have you got his report$

Mr. Pace. I think so. .

Senator JoNes of New Mexico. Let us see it.

The Cramman. It is 1 o’clock, gentlemen. . .

Senator ErNsT. Do you want to go any further with this matter?

Senator Jones of New Mexico. Yes, sir; I do. I have not got
all the information about it that I want as yet.

The Cuamrman. We will adjourn now until 11 o’clock to-morrow
morning. . . .

(Whereupon, at 1 o’clock p. m., the committee adjourned until
to-morrow, Saturday, November 22, 1924, at 11 o’clock a. m.)
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SATURDAY, NOVEMBER 22, 1924

~ UN1TED STATES SENATE,
Serecr CoMMITTER. INVESTIGATING
Bureau oF INTERNAL REVENUE .
' ‘ Washington, D. C.

The committee met at 11 o’clock a. m., pursuant to adjournment
on yesterday. S

resent: Senators Couzens (presiding), Ernst, and Jones of New

exico., . . S e

Present also: Earl J. Davis, Esq., and L. C. Manson, Esq., of
counsel for the committee. ' o (

Present on behalf of the Bureau of Internal Revenue: Mr. C, R.
Nash, assistant to the Commissioner of Internal Revenue; Mr.
Nelson T. Hartson, solicitor, Internal Revenue Bureau; Mr. Robert
M. Estes, deputy commissioner, Miscellaneous Tax Umt; Mr. Fred
Page, assistant deputy commissioner, Miscellaneous Tax Unit; Mr.
Charles W. Jones, chief review division, Miscellaneous Tax ﬁnit;
Mr. Frank Frayser, Special Intelligence Unit, agent in cherge Rich-
mond division. ' o -

The Cramman. I believe Mr. Page was on the stand ?'esterday
when we adjourned; Are you ready to proceed, Mr. Page? -

- Mr. Page. Yes, sir. :

Mr. Hartson. I assured the committee that there would be pro-
duced this morning that portion of the file which covered the trans-
mittal of this case to Mr. Frayser, who is the agent in charge of the
Special Intelligence Unit for the district where this investigation
took place. ose memoranda were in the file at the time Mr.
Frayser was on the stand yesterday, and he had them -in his possés-
sion, but he was unable to find them at that'time. We have them
here now, as they were here yesterday, and will turn them over to
the stenographer, if it is agreeable to the committes and have them
included in the record, or either Mr. Page or Mr. Frayser can read
them: to the committee, : e

Senator JoNes of New Mexico. I think you might as well read
them, because, otherwise, we would not know what is in them. R
. The (gHAIRMAN’. Mr. Page, will you read them, please, or Mr.

rayserf - o KA S

r. Page. I think Mr. Frayser had better do that. o

Thé Cratman. Very welli+ .~ @ -7 0 cr 0o

*'Mr, FraYser. Thi§ casé was sent to the Richmond office, the head-
quarters of the Richmond division, which includes Florida. The
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case jacket, as we call it, covered the papers. This is the case jacket
[pointing to top sheet]. It has at the top—

Case No. SI-3595.

Name: G. B, Walker and A. G. Pratt (revenue agents).

Post office: West Palm Beach, Fla,

Subject : Investigation in connectlon with opening of safe-deposit box of

Mrs, Croker. . .

Referred by Assistant Deputy Commissioner of Justice. Date (of refer-
ence), December 6, 1928,

To: Richmond division. Date, December 11, 1923.

Date returned: April 18, 1924,

.. : Y
There is a notation under the print headings:

Papers and original report of Special Agents Williams and Frayser.

Sent to acting commissioner April 29, 1924, recommending reprimand for
Pratt and Agent in Charge Stone and transfer of Walker to some other
division. '
ﬁlThcm there is a stamped impression here of receipt in the record

es. '

- When the file came down with this cover sheet, it had certain
papers inside, before the investigation was started, the top one bein
dated Washington, December 6, 1923, on the regular letterhead o
the Commissionér of Internal Revenue, reading as follows:

Memorandum for Commissioner Blair, Co -

Attached hereto is letter addressed to you by Deputy Commissioner R. M.
Estes, under date of DPecember 5, 1923, with reference to the estate of
Riehiard Oroker, and also the correspondence referred to therein.

' Deputy Commissioner Estes reécommends that the Specihl Intelligence Unit
jnvestigate this matter, and the papers are forwarded in accordance with
his request, i N )

That is signed by C. M. Justice, assistant deputy commissioner.
There is also an inclosure. -

. This letter was also.in the usual file, on the regular letterhead of
the Commissioner of Internal Revenue, dated December 5——

Senator JoNEs of New Mexico. What accompanied that request
for the investigation? L , , A _

Mr. HarreoN. He is just about to.vead it now, Senator.

Mr. Fravser. This letter was dated December 5, 1923, on the let-
terhead of the office of Commissioner of Internal Revenue, and is
stamped as having been received on January 7, 1924, in the Intelli-
gence Unit, special agent in charge. ;

Senator JoNes of New Mexico. Just at that point, X understand
that this so-called file cover was received in your office on December
11, 1923, and you say this letter is stamped as received on January
7, 1924, How :d?rﬁ'on account for that?. ’ ,

.Mr. Fravser. This one here? o o

The Cuamman, Noj; he asked you what papers accompanied your
investigation, and, you are. reading a letter file of January, 1924,
and the original file was received in December, 1923,
thMr.~}Fmrsm. Sometimes it takes a great deal of time to get

mug o L Lt .

The CaamrmaN. I know, but you first got instructions om Decem-
ber 11, 1923, as I recall it. Now, we want to know what accom-
panied your original instructions. ‘Is not that it, Senator Jones?

Senator JoXes of New Mexico. Yes. '
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The CuarraaN, We will deal with those, and then with the other
(é?n;munications afterwards, but what accompanied your original
e ' :

Mr. Frayser. This paper here, dated December 6, 1923, memoran-
dum for Commissioner Blair, signed by C. M. Justice, and then
this letter dated December 5, 1923. That is not the date of its
being sent to me, but the date that it was received in the Richmond
office for investigation, which was January 7, 1924 -

Senator JoNes of New Maxico. Yes; but the original instruc-
tions that you got were received in December, 1923. That is what
we want to know, and not what came along in January, 1924, but
what did you get when you first got the instructions to proceed
in December, 1923¢ .

Mr. Fravser. I did not get the instructions in December.

Senator Jones of New Mexico. You say the file cover shows that
it was received there in December, 1923, o

Mr. Fravser, That is the date here in Washington, but it may
not have been received in my own office for some time thereafter.

Mr. Nasu. I think Captain Frayser has read the date when it
was received in the office of the special intelligence agent in Wash-
ington, in December, 1923, but Mr. Frayser received it in Rich-
mond for investigation in Janvary, 1024, :

The CuamaNn. That is not my understanding at all. What
Senator Jores and I want to know particularly—Senator Ernst
was not here—is what accompanied the instructions to investigate
these two revenue agents.

Mr. Nasn. It is just as he is presenting it. He has just confused
the received stamps on top of the sli’]Es. :

Senator Jones of New Mexico. That speaks of a memorandum
for Commissioner Blair. Now, what is that memorandum? Evi-
dently that was the start of the thing. '

Mr. Frayser. Yes; it went to Commissioner Blair’s office under
date of December 6, 1923. This memorandum for Commissioner
Blair was probably sent from the office of Mr. Justice at that
time. -,

Senator Jones of New Mexico. Yes. Now, what is that memo-

randum? . .

Mr. Fravser. I have just read that (reading)—

Attached hereto is Jetter addressed to you by Deputy Commissioner R. M.
Estes under date of December 5, 1923, with reference to the estate of Rich-
ard Croker, and also the correspondence referred to therein.

Deputy Commisioner Estes recommends that the Special Intelligence Unit
investigate this matter, and the papers are forwarded in accordance with his

request. .
" That is signed by C. M. Justice, assistant de{mty commissioner.
Senator Jones of New Mexico. Now, that letter accompanied
the one that you have just read, did it? ‘
-~ Mr. Frayser. Yes, sir; dated December 5, 1923, . .
Senator JoNEs of New Mexico. And the memorandum referred -
to in that letter which you have just read? C '
Mr. Fravsen. Yes, sir. . , A
Senator JonEs of New Mexico. All right. L
Mr. Fravser. This is headed “ Memorandum for Hon. D. H.
Blair, Commissioner of Internal Revenue, through Mr. C. M. Jus-
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tice, assistant deputy commisisoner.” The date here referred to,
December 11, 1923, is the date which was put on in the office of the
Special Intelligence Unit.

The CramrMAN. Where?

Mr. Frayser. In Washington.

The CuairMaN. You do not need to give us all of those dates.

Just read the letter. - :
Mr. Fraveer. Well, I thought you inquired as to the date.

[Reading:]
. DECEMBER 5, 1923,

Investigations were directed in this estate in both the New York and Atlanta
divisione on September 12, 1923, and supplemental letters were sent to the
agents in chayge of the respective divisions on September 21, requesting that
the investigation receive cunsideration aut the euarliest possible moment, It
appears that shortly thereafter Revenue Agent G. 1. Walker, under the direc-
tion of T. E. Stone, the agent in charge at Atlanta, proceeded to- muke the
investigation in Florida. : X

On November 3, 1923, Mr. Andrew Mclaren, an attorney assoclated with
Edmund L. Mooney, the attorney for Mrs. Croker, called at this office und
exhibited & telegram received hy Mrs, Croker from Agent Walker stating in
substance that unlesg she appeared in West Palm Beach, Fla, on Monday,
November 5, she would he * forcibly ™ brought there, Mr. McLaren stated that

~ Mr. Mooney had only recently been brought into the case and gave assurances
that he woul@ cooperate with the bureau in every possible way. He stated
that Mrs., Croker was engaged in Htigation In New York City and that it weuld
be impossible for her to be in West Palm Beach on Monday, November 3. -

He agreed, however, to have her there at some fu ure date and that he would
file a return on Form 708 disclosing all of the u«sets which he was able to
discover In the estate of Richard Croker.  The result of this interview was
communicated to My, Stone by letter on November §, 1923, On Novembher 7
telegram wan seut to'Mr, Stone, divecting him to continue all phases of the
fnvestigntion excepting onty action on subpeena nnd referring to bureau letter
of November 0, ) .

On November . 1923, Mr. McLaren agnin called at the office and stuted that
he had been Informed that an application had been made by the revenue agent
to the county court for an order permitting him to open the safe-deposit box
held in the name' of Mrs, Croker, at West Palm Beach, Fla. The matter was
that day takes, uwp with Mr. C. R, Nash, then acting commissioner, and as a
result of that interview a telegrnm and letter were sent to the agent in charge
at Atlanty, ‘siggesting thrt the opening of the sufe-deposit box be delayed until
the arrival of the representutives of the estate. About this thne the oftice was
in communication with My. Stone over jong-distance telephone and was ussured
by him t1 t no further actlon would be taken in connection with opening the
hox until mstructions were received from the hureau, The bhox was forcibhly
entered by Revenue Agents Pratt and Walker on November 17. - A representa-
tive of the estate had that day left New York for Jacksonville, Fla., with the
return which the attorney had agreed to furnish, and was intending to proceed
to West "alm Beach and open the bhox in the presence of the revenue agents.
‘This office has had ho reason to question the guod faith of Messrs, Mooney and
MecLaren since they were called into the case, ‘ '

Ingsmuch as the notice of assessment pursuant to section 8186 of the Re-
vised Statutes had been made prior to the forcible entry to the safe deposit
box, it does not appear that it was necessary to take drastic action. In any
ovant it appears that the hox was opened with utter disregard by the agents
of the'law and regulations and contrary to instructions given by the bureau,

Correspondence passing between this office and the office of the agent
in charge at Atlanta and certain other correspondence in connection with the
‘investigation is attached hereto. .. o o

In view of the foregoing, it I8 the opinion of this oﬂi{:e. that the offtcers
concerned In this investigation have shown a lamentable lack of sound judg-
ment in pursuing their dutles and that they are distressingly ignorant of the
law governing the performance of certain of thelr work. Under the clrcum-
stancds, )¢ 16 ‘recommended that appropriate action be taken. - . .

T T PO

.
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That is signed by R. M. Estes, deputy commissioner., = .. "

Senator Jones of New Mexico. Now, have you anything in writ-
ing there on which Estes acted? Does he furnish any memorandum
or any evidence presented to him? - . S

Mr. Fravser. 1 do not see any here, though there might be. -

Mr. HartsoN. There are certain exhibits attached to that letter,
are there not, Captain Frayser? R

Mr. Frayser. Most of this file seems to contain the exhibits and
correspondence which Special Agent Lewis Williams conducted.

Mr, HartsoN. Well, in the letter that you have just read, signed
by Deputy Commissioner Estes, in which a recommendation is made
that the matter be investigated, there are references to certain copies
of correspondence which accompany Mr. Estes’s memorandum.

- Mr. Fravser. Yes, siv. = , L C
. Mr, Harrson. Now, do not those appear here? S

Mr. Fraysen. Yes, sir; I have just run across some here. ..

Here is a letter dated November §, 1923, or at least a copy of a
letter, from Mr. R. M. Estes, addressed to the internal revenue agent
in charge, care of collector of internal revenue, Jacksonville, Fla.

Senator Jones of New Mexico. Yes; but as to that memorandum
which Mr. Estes had already sent to the commissioner, requesting
that this matter be turned over to the intelligence unit, what accom-
panied that? iy

Mr. Fravser. I think that this copy of the letter which I started
to read very likely accompanied that. ¥

Senator Jones of New Mexico. Well, I do not know anything
about it. Is there not anything there to indicate what did accom-
pany that memorandum ¢ , : ~ :

-Mr. Fravsen, I will see what is here [reading from Mir. Estes’s
letter-of December 5, 1923] : :

Correspondence passing between this ofice and the office of the agent in *
charge at Atlanta, and certain other correspondence in connection with the
investigation in question, is attached hereto.

That is the description given in the letter of Mr. Estes, and very
likely, but I am not sure, that refers to this copy here of the letter
from Mr, Estes to the agent in charge temporarily at Jacksonville.

Senator Jones of New Mexico. What I want to get at is what evi-
dence was before Mr. Estes which caused him to recommend that the
matter be referred to the Intelligence Unit. = - .

Mr. Fravser. Mr. Estes could testify better to that than I could.

Senator Joxks of New Mexico. Well, I think we had better get
this thing in chronological order. If Mr. Estes is here, I would I
to have him, or anybody who knows about it, tell us about it.

The CaaTRMAN, Can you tell us about that, Mr. Estes? X

Mr. Estes. We had in the file all of the correspondence from the
internal revenue agent in charge, Mr. Stone, Atlanta, Ga., in connec-
tion with the case. We had copies of all of the telegrams that the
office had received from the internal revenue agent in charge relative
to the openinf of the box and prior to the opening of the box. That
is all in the files. That is all arranged here 1n this file. That was all
in my office at the time this memorandum was sent to the com-
missioner. S .
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The Caamman. And were all of those memoranda sent to the com-
missioner with this letter that Mr. Frayser has just read?

Mr. Estes. We did not send the entire file to the commissioner
with that memorandum. Of course, in that memorandum I only
asked that the case be investigated and the blame placed on whom-
ever was responsible for acting contrary to orders of the bureau,
and this memorandum that went to the commissioner did not con-
tain the entire file that was in my office. That file is here now,
arranged chronologically. - - :

Senator Jones of New Mexico. Well, did anything go to the com-
missioner? Did the commissioner himself take it up on its merits
or was that just a formal matter referred to the commissioner an
asking the commissioner to refer this to the Intelligence Unit?

Mr. Nasu. Senator Jones, I might answer that by saying that
cases being referred to the Special Intelligence Unit are routed
through the office of the commissioner. The Special Intelligence
Unitti:peratcs directly under the commissioner. That is the regular
routine. SR .

Senator Jones of New . Mexico. I rather assumed that that was
the case and that the commissioner himself did not go into the merits

' M Ofit. o

Mr. Nasn. The commissioner himself personally probably did not
see it,
i Senator Jones ¢f New Mexico.- Yes; all that probably did go into
the commissioner’s office was that memorandum, and all the rest of
it remained in the files. .. -~ o .

‘Mr. Nasu. There would be the accompanying sapers that would
assist in the investigation; that is, the correspondence between Mr.
Estes’s office. and the agent in charge, copies of telegrams, and all
that sort of thing. There would not be the original papers, but
copies. I think that what brought about the investigation was the
serious criticism by bankers and by newspapers of the procedure
that was followed in investigating this case by the investigating
~ officer. Several complrints, I believe, were made to the Secretary.

Senator Ernst. That is, Mr. Mellon? . 4

Mr. Nasn. Yes, sir; Mr. Mellon, There was such a storm of pro-
test that the investigation was started to determine who was respon-
sible for it. L . : o

Mr. Davis. Were those written protests, Mr. Nash ¢ :

Mr. NasH. There were some written protests and there were some
protests in newspapers. .
: ‘l\grl%wls. And the attorneys for the Croker estate made some
protests : A ' . ‘

Mr. Nasu. The attorneys for the Croker estate, as far as I know,
did not register ang lgrotests L R o

.Senator Jones of New Mexico. That is just what I. want {0 get
at. I want to know what was in the files on which Mr. Estes acted.

The CuairmaNn. That is all there. : ' :
. Mr, NasH. The whole ﬁ)rocedure was wrong, Senator Jones, ‘- The
case was badly handled all the way through, and we wanted to deter-
mine who was responsible. I think the special agent’s report is very
fair. It places the responsibility on the agent in charge at Atlanta,
the chief estate-tax officer, and on Mr. Walker.




INVESTIGATION OF BUREAU OF INTBENAL BEVENUE 618

"-Senator Jones of New Mexico. I am not ready to reach the con-
clusion that you have expressed with a good deal of confidence, that
the case was handled all wrong. I have not seen anything here yet
that indicates that. S o i

. The Crairman. They have in chronological order there all the in-
formation that was in Mr. Estes’s hands when he referred it to the
commissioner, and I would like to ask the Senator if he will be satis-
fied to have that put into the record? . o

Senator JoNes of New Mexico. Well, I would like to know in a
general way what it is, to see how this thing came up, whether it was
on mere rumor or protests on the part of the attorneys for Mrs.
Croker, or what it was. _

Mr. Estis, It was not. I take it that you recall what happened
yesterday and what was read into the récord. Practically all of that
transpired before this box was opened. The telegram from Mr.
Walker that I read, to Mrs, Croker in New York, stating that unless
she presented herseif within 36 hours, she would be brought forcibly,

i there,.and we all understand that that would be an impossibility.
An agent has no right to send a telegram of that character to a tax-
payer, and if he does send it, the regulations provide that he must
send 1t through his superior officer, the internal-revenue agent in
charge. He did not do that. That was all ready into the record on
yesterday, I think. All of those i’mpers that were referred to yester-
day were in my office at the time I sent my memorandum to the com-
missioner. . B '

Mr. Davis. Mr. Estes’s memorandum as read here states that
these agents opened this box contrary to the instructions of the
burean. Is there anything anvwhere to show that Walker or Pratt
had any instructions from anybody not to proceed with the opening
of the box? ' o o ;

~ Mr., Estes. Yes,sir.
" Mr.'Davis. From whom?{ -

Mr. Esres. We have the internal-revenue manual, which contai
full directions to every agent in the field. Each agent has access
to that, and he states, when he takes the oath of office, that he will
comply’ with the regulations set forth in the internal-revenue

"manual. - He had one of those manuals, which pointed out to him
the path that he should follow. ' ‘
r Davis. He had this matter @p with Mr. Stone, the agent in
charge at Atlanta, had he not? ,

Mr. Estes. The telegram and correspondence show that.

Mr. Davis. The agent in charge at Atlanta would have super-
vision and control over the agents acting under him, would he not?

Mr., Estes. Yes, sir. ' ,

Mr. Davis. Then, if Mr. Walker told Mr. Stone the conditions,
and Mr. Stone then sent Mr. Pratt, the chief estate tax officer for
that division, down there to supervise thic affair, and then if Mr.
Pratt was fully advised as to the status of things there and wired .
Mr. Stone the conditions, and Stone wired Pratt to proceed if the
occasion demanded it, is there any criticism on Mr, Walker or on
Mr. Pratt? S ‘

Mr. ‘Estrs. Yes, sir. ,

Mr. Davis. If so, what is the criticism?
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Mr. Esrss. I do not know, as far as I-have been able to ascertain
anywhere in these %rooeed_mgs, that .the office had had anything
Qartlcularliy against Walker, It was not a matter of investigati

Valker., It was a matter of finding out who did not follow .the
instructions from the bureau and placing the- blame. Somebody
erred velg gravely and whether it was Mr. Walker or whether it
was Mr, Pratt or whether it was Mr. Stone, I asked for that blame
to be placed. : o . 4

The Craamrman. And where was it placed?

, Mr. Estes. How is that] ' : ‘

The CHarRMAN. And where was the blame placed, in the minds of
the bureau? T
. Mr. Nasu. On all three of them.

Mr. Eszes. On the three of them.

%;he Cuamyan. They were equally guilty?
- Mr. Nasu. Yes, sir. o S

My, Esres.. You see, that side of it, Mr. Chairman, is not under
imy supervision. That investigation is wholly. carried on under an-
other office, and, of course, I had nothing to do with that side of it.
Our office i8 simply an administrative office, and the investigation
of Mr, Pratt, Mr. Stone, and Mr. Walker was carried on by another
branch of the service. R S o
_ The Cuairsan. I think Mr. Nash answered that by saying that
equal responsibility was placed on the three officers. ' 3

Mr. Nasu. Yes, sir. ‘

Mr. Esres. The report so shows it. :

The CHairMAN. Just a minute. Is that correct? . y

‘Mr. Nasu. That is correct; yes, sir., ‘ -

The Cramman. How can you place equal responsibility upon
three, when nts Walker and Pratt were both under a superior
officer named Stone? : ;

Mr, Nasn. I will correct that to this extent, Senator, that Internal
Revenue Agent Stone was more responsible than the other two offi-
cers, because he was in charge and was responsible for directing
and forwarding the instructions fram the bureau to the agents that
were down on the job. There is no discounting the fact that Agent
Stone fell down miserably on his job. o

The CralrMan, Well, what would you have done had you been
placed in the situation of Agents Walker and Pratt if you were
under Mr. Stone? - ‘

Mr. Nast., Had I been on that investigation, I would have been
in touch with the United States attorney’s office from the start. :

‘Mr. Davts. And would you have disregarded instructions from
Mr. Stone? C -

Mr. Nasu. 1 would have disregarded the instructions from Mr,
Stone, if it _occurred to- me that those instructions were involving
me. in something criminal—and it did eﬁelc close to criminal action,
to forcibly open that vault. The United States attorney——

" Mr. Davis. Pardon e right there.  Mr. Walker, it appears by
the record, was very careful in taking this up with both Mr. Stone
and with Mr. Pratt, was he not? - ] o

Mr. Nasu. -1 am not charging the responsibility for what happened
in Florida to Mr. Walker alone. . ‘

[
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- Mr. Davis. What I am trying to get at is, if he did follow instruc-
tions, communicating with his superior otﬁcers, and then acted ac-
cordingly, whether or not there is any criticism of Mr, Walker in
this matter. . ‘

- Mr. NasH. The only criticism that I place on Mr. Walker is that
he showed his incompetency. He showed that he was not an effi-
cient employee, and that is true of Mr. Pratt, and it is more true
of Mr. Stone. : :

Mr. Davis, If the superior officer were ][;resent when this thing
occurred, and he having communicated with Mr. Stone before that,
and then, if this thing was carried out, what could Mr. Walker
have done that he did not do? » :

Mr. Nasu.: Well, I think Mr. Walker. according to the records of
this case, was the ;}grty that ‘was aﬂpamntly urging the opening of
the box. and Mr. Pratt, who was his superior, acquies in that.
Now, Mr. Pratt was equally responsible with Mr. Walker right there
on the ground. ‘ : =

Mr. Davis. I would say, if he was in charge, he was responsible.
. Mr. Nasu. Yes, sir. . . )

Mr. Davis. He was the captain of the ship, was he nott .

- Mr. Nasw. He should have been. He was not. :

Mr. MansoN, Let me ask you this, Mr. Nash: Can you explain
why the bureau’s letter to Mr. Stone suggests indirectly that if
an emergency arises which is such that the Government’s interests
demand the opening of the box, it should be done?

Mr. Nasa. The bureau letter probably might have been more
explicit. I think the man that dictated the letter had in mind that,
if it was necessary to open that box, it should be done through the
United States court. He might have been more explicit in his
* letter and s§gested it. : : e

Senator Ernst, But did not a telephone message follow that,
telling him expressly not to open it$ .

Myr. Nasu. I understand it did, Senator.

Senator Ernst. That is what I want clear information about. . I
have heard that said twice, and no matter what was in that letter,
if he wad subsequéntly told not to do it, and then if he did it, he was
just as much to blame as if the letter was not written.’ ’

Mr. EstEs. I can clear that up, if you want me to.

Senator Ernsr. I would like to hear about that. .

Mr. Estess The matter was going along for some time; it was
rather complicated, and on November 9, I think, I came to the con-
clusion that it. would be a rather serious thing for the office to go on-
record as going into s private box of a taxpayer and blowing it
open, unless we did it according to due process of law. I took the
papers in the matter and went over and had a conference with the
assistant commissioner, and took my assistant along with me. I
told the assistant commissioner that 1 had written Mr. Stone a letter -
that morning, and had sent it out already. The letter was read
into the recotd on yesterday. He said, “ You go back to your office
and get in toych with Mr. Stone and, tell him, under no considera-
tion must he allow that box to be opened.” .= .. S

I went right back to my office. and Mr. Jones was sitting in m
office, as was Mr. Veley, who ias the man who handled the detaila

92919—24—p7 §——5 ‘ :
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of these various cases; and called Mr. Stone on the long-distance
telephone and told him that I had already writter him, and that
the letter had been placed in the mail, but that I had had a con-
ference, and asked him to see that the box was not opened under
any consideration, without explicit permission from the bureau.
(Ille promised me over the pho:.e that he would see that it was not
one. .o : - ’ o «

The Crairman. Did you confirm that in writing? N

Mr. Estes. I do not think any letter ever went out in writing
confirming that telephone message. . :

The Cuarrman, Does not that put the officers at the other end of
the line in a rather embarrassing position to have written .instruc-
tions in one instance, and then along come oral instructions, whereby
the ,ailgen?ts at Washington may vacillate between one instruction and
another? . : o | ’

- Mr. Esres. He came 'into my office a few days later, Senator, and
acknowledged the receipt of that message over the telephone, in the
resence of some other people, and he was asked the direct question,
1f he had been present would he have allowed the box to be opened,
and Mr. Stone stated that if he had been on the ground the box
would not have been:opened, that -he had been in the service too
long to have done an aot of that kind. .. = .~ . ‘
- Mr. Davis; Mr. Estes,. what. was thé date of that. telephone con-
versation? .. . o o : R o
Mr. Estes. November 9, as I remember. I am not sure of that. . -
» Mr., Davis, Welly it was:before  the 16th? N
. Mr. Esres. Yes, sir. . . : SRR
. Mr. Davis. The box! was opened on the 17th?
‘Mr. Estes, Yes. . S A T

Mr. Davis, On the 16th, Mr. Stone, who is supposed to have gotten

this telephone message, wired to Mr. Pratt, as follows: .
Revenue Agent, A. G. PRATT, Palms Hotel, West Palm Beach, Fia.:

Replying to your wire of even’ date if Government's interest jeopnrdized
proceed as requested. = - T o
- That is signed “Stone.” That would indicate, then, that even
after that telephone message, your man Stone proceeded with in-
structions to open' the box, and that he deemed that the Government:
interests were {‘eopardized? L o : ,

Mr. Estes., That is admitted. I think Mr. Stone ¢rred gravely
in the handling of the case. . , o, o

~Mr. Davis. I am trying to arrive at this conclusion, in my own

mind, to see whether Mr. Walker has had blame placed on him,

]\:'.hen instructions that went out from Washington never reached
im, , . _ _

Mr. MansoNn. And directly contrary instructions were given to
. ‘him by his superior, -~ . , T

The Crmairman. I think we are getting off the track here. I do
not know what the other Senators think, but I do nqt think that
this committee is here to dtermine the responsibility of Mr. Walker
or Mr. Stone or Mr. Pratt. We are here to look into the system,
and I do not think Mr. Walker is on trial, or Mr. Pratt, or Mr.
Stone. What we started this hearing for, as I understand it, was
to determine the system followed by the Internal Revenue Bureau
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in the collection of these estate taxes and what was back of what
appeared to be a determined effort to'prevent a proper disclosure
of the Croker estate matters.

Senator Joxes of New Mexico. Now, Mr Estes, your letter no-
where indicated, and as I judge your conversation, that these people
did not have a legal right to open that box if they thought that the
interests of the Government reqmred 1t?

My, Esres. It did not. -

Senator Jones of New Mexico. And you did not make an investi-

gation of the circumstances surrounding the secrecy of this box, so
as to determine for yourself whether or not the interests of the
Government were in ]eopardy, did you? -

Mr. Estes. It would be 1mposs1ble for me to do that, Senator

‘Mr. Nasm. Just a moment. " ;o

Mr. Estes. Personally, I mean.

Senator Joxes of New Mexico. Yes. -

Mr. Nasu. Senator, letters and reports from Agent Walker and
Ao'ent Stone on the developments of this case were constantly com-
mg in, and up to the date that this happened the bureau was bexno'
advised as to what was'going on down there. '

Senator Ernst. One other question, if you please: I understood
from a statement just made by you a moment ago that you had that
entire file before you before you ga\e your ﬁnal mstructions

Mr, Estes. Yes, sir.

Senator Erxst; And that 6u went ‘over . that fullv? Low. bv
“an investigation,” did you think that Senator Jones meant a pet-
sonal inv estlgatlon on the ground?

Mr. Estes.: That is what I thought the Senator meant when he
asked me had I personally been on the ground. = -

Senator Erner.: Well, I do not think he meant that. I thmk he
meant, did you seek to advxse yourself as to the condltlons hofme
giving instructions? . .

Mr. Estes. Absolutely.

-Senator Ernst. And, as I understand it flom you, you had that
entire file before you?{

~Mr. Esrzs. I so stated awhile ago : :

Senator Erxnst. I just wanted to make that matter clear. -

Senator Joxes of New Mexico, What was there in those files that
led you to the conclusion that the interests of the Government were
not in jeopardy? What was there in the ﬁles that warranted such
a conclusion as that?

Mr. Estes. We had a statement from the mternal-revenue agent.
in charge stating that the lock box was in the hands of the probate
court down there. That letter is.in the files. We had these repu-
table attorneys from New.York, who came to the office.and said that
some other attorneys had beqn ccnnected with the case and hadl
bungled it up, and that they would disclose every asset and would
assist the office in evexg way they could, insisting that Mrs. Croker
was in a suit in New York at that txme, I think, with her step-son,
Richard Croker, jr., that it would be settled in ‘s fow da; ays, and it
would be mpossnble for her to get down to Florida at that time, but
in the course of a few % ys he would personally see that she got,
down there and opened the box.

3 - f
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Senator Jones of New Mexico. Now, you got that information
about the 5th of November from these New York attorneys? ,

Mr. Estrs. Yes, sir; I think that was the date.

Senator Joxes of New Mexico. You choose to act on that infor-
mation from those attorneys?

Mr. Estes. Not alone.

Senator Joxks of New Mexico. On what else?

Mr. Fistes. On the files, the telegrams, and the latters from the
internal-revenue agent in charge at Atlanta, Ga.

Senator ErNst. Can you not intreduce that entire file, so that we
may know . hat you had before you? -

Mr. EstEs. 1t is arranged here in order, I think. We can file that
entire record.
ﬁlSenatm JONEs of New Mexico. I think we had better have that

e

Mr. Davis. Would this have cured the whole thing—

Senator JonNes of New Mexico. Just a minute, I would hke to
follow this out a little further.

Mr. Davis. All rlgwht Senator.

Senator JoxEs of New Mexlco You are familiar wnth those ﬁles,

- are you not? . 4
r. Estes. In a measure,

Senator JonEes of New Mexico. Yes. . -

Mr. Estes. Of course, I could not go into all of the cases.

Senator Jonks of New Mexico. Well, vou must have had some-
thing before you on which to act. ’ A

r. EsTes, Yes.

Senator JoNes of New Mexico. What was thero in the file which
caused you to reach the conclusion that the interests of the Govern-
ment would not be je L opardized if the box was not oi::n

Mr. Estes. I might read this paragraph from the letter of Agent
Walker, under date of November 3, which will proba.bly set the
matter straight.

Senator Ernst. And let me add that there is no objocuon to your
selecting any part of those files and explaining them.

Senator JoNEs of New Mexnco. On t e contrary, I would like to
have him do so.

Senator Ernst. Yes. '

. Mr. Estss.. This letter was sent to the revenue afent in char
Stone. You will:understand, of course, that my dealings were w1th
the agent in charge, Mr., Stone, in the matter

<. Senator Jonis of New Mexico. Yes.:

Mr. Estes. He had charge of that dwns:on' S

I am attaching hereto for your fnformation a few clippings’ from the Miamt
Palm Beach, and New York papers regarding the above estate.

* Mr. Hartson., Let me interrupt. For thé purpose of ldentlﬁcatlon
just read the date of the letter, to whom it is addressed, and whom
th:dlettel is from, so that the record w:ll show ]ust wf\at you are
readin

Mr. %s'ms 1t is dhted Atlanta, Ga., West Palm Beach, Fla., No-
vember 3, 1923 The subject is ‘estate tax, estate of Richard Croker,
nonresident, ‘and it is dddréssed to'Hon, Thomas E Stone, mternal-
revenue agent in charge, Atlanta, Ga.
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" Senator Jones of New Mexico. That is a letter to Mr, Stone?

Mr. Estes. Yes; from Mr. Walker. . T

Senator Jones of New Mexico. When did you get it?

Mr. Estes. The letter of transmittal is here, and it was dated
in Atlanta, Ga., and sent to the office on November 5, 1923. Prob-
ablsy you would rather have that read first. .

enator Jones of New Mexico. Yes. ~ o

Mr. Estes. This is addressed to Hon. R. M. Estes, deputy com-
missioner, estate-tax division, Washington, D. C., and reags:

DEAR MB. Bs7es: I have the honor to inclose herewi“h a copy of a letter from
Internal Revenue Agent George B. Walker, dated l.uvember 3, 1823, a tele-
gram, together with clippings from the West Palm Beach papers for your in-
formation and to give you some idea as to the difficulties under which the
investigation of this estate is being made.

That is signed by Thomas E. Stone, revenue agent in charge.

Senator Joxus of New Mexico. What telegram did that refer to?

Mr. Estrs. Here is the telegram: ‘

e . WesT PaLM BeACH, Fra., November j§, 1928,

STONE,
Revenue Agent in Charge, Atlanta, Ga.:
Telegram received. Instructions of commissioner will be complied with. I,
however, think it detrimental to Government interests to suspend any part
of investigaiton at this stage.

That is signed by “ Walker, revenue agent.”

Senator JoNes of New Mexico, All right.

Mr. Estes. That is the letter that accompanied that letter?

Senator Jones of New Mexico. Yes. :

Mr. Estes. Now, this is Revenue Agent Walker’s letter to Revenue
Agent in Charge Stone at Atlanta: .

I am attaching hereto for your information a few clippings from the Miami,
Palm Beach, and New York papers regarding the above estate.

You will note by one clipping that the lock box which I tied up at the First
National Bank contained, according to Mrs. Croker, over $110,060 in municipal
bonds. I-have also discovered another item of realty, valued at $25,000, and a
mortgage, the unpaid balance on which I have as yet been unable to ascertain,
The lock box I have as yet been unable to get into. The local probate courts
have it tied up also, and by an agreement with the probate judge we will

" open the box on the 8th, in the presence of the sheriff and the curator, who

the court will appoint on that date to take charge of the assets pending the
final disposal of the litigation between the various parties claiming the estate,
I thought that in view of the splendid cooperation recelved by me from all
sources here, and especially the probate couyrt, that to agree to wait until
they could be represented at the opening and in addition have the box opened
by order of that court was preferable and gave us the same opportunity of
checking the assets without our having to force the lock.  Mrs. Croker has
refused to open the box or permit her representative te open it,

I understand that Mrs, Croker started to Palm Beach last Sunday and upon
the advice of her counsel in New York discontinued her journey, she having
been advised to compel the Government to use force to bring her here or to
make any return whatever for estate or any other tax. I understand that
the United States court will be in session In Key West next week and that
the district attorney. will be there and I will go to Key West Tuesday for a
conference with him as to how I may subpena Mrs. Croker, unless I recelve
instructions to the contrary from you. Mr., 8Smith, the attorney for the Croker
children, who has been in Ireland for a year fighting the will, is In West
Palm Beach and has cabled for a:copy of the inventory of the personal
property filed in the Irish courts, which will give us a line on the property
situated outside of the United States. '

You will note from a reading of the .ilpping from the New York Times that
there is considerable property in the city of New York and that possibly

4
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Richard Croker, jr,, can glve us valuable information. There is nothmg here
that will aid us in reporting to the bureau for a collateral there. I, however,
in the 706 which I prepared for Deputy Collector Owen, stated tllat such
property located in New York could be pointed out by Richard Ciroker, jir,

. This estate is in a meas and it will possibly take a couple of weeks more
hard work before I cun render a report as I am still locating property hidden
out to defeat the tax. Mr. J. B. McDonald will give an affidayit that the
Crokers, in the transfer of the propérty from him to his wife, made tlie trans-
fers not only in contemplation of death but to defeat the Fideral ‘estate tax
which will be in addition to the sworn testimony 'of Lewiyn Moses. to this eéffect
fn the case of Croker v. Croker, Mrs. Moses being the one who drew the

transfers

. Until further notice send all mall and telegmms to me care of Palms Hotel
V\eat Palin Beach, Fla, :
St Respectfullv, ‘ ’ T
S DA : GEO.B.“’ALKER,~I'
Internal Revenue Agent.

,_.,

That letter was in dur hands before-—-—-— :

Senator Jones of New Mexico. What was there in that Jetter that
caused you to feel that they were going beyond what should be done?

Mr. Estes. Well, in the first place, the box was tied up by the
probate court.

Senator Jones of New Mexico. Well, “tied up,” but from that
expression you were not acquainted with just the exact legal statug
of that procedure down there, were you?

Mr. Esres. You mean the procee mo's that he qhould ha\e put in
force to open the box? . ,

Senator JoNes of New Mexico. Yes.

Mr. Estes. Yes; we were acquainted with them
 Senator JoxNEs of New Mexico. From that letter?

Mr. Esres. Not from this letter; no. =

Senator Joxes of New Mexico. Well, from what?

‘Mr. “Esres. From the regulations and from the law. - y

Senator Joxes of New Mexico. Well, but {ou had pre\’mUsh
trusted this matter to these people, had you not

Mr. Estes. It was assigned to Agent \Valker by the mterm\l rev-
enue agent in charge at Atlanta.

" Senator JoxEs of New Mexico. Yes.

Mr. Estes. Yes, sir.. ' '

Senator Jonxs of New Mexico. And lie was on the ground Why
did you not get into communication with him or somebodv tllere
Pefore yon undertook to decide the thing? = -

‘Mvr. Estrs. Of course, as I said yesterday, it is the office procedur
to always. communicate with the internal revenue -agent in charge.
who, in'turn, gives instructions to these men.:You see, in our field
force, Senator, we have 275 men, and it would be a phvsxcnl im-
possibility— .

Senator Jones of New Mexico. Lamutrymg to get at the real
moving cause of your telephone conversation with Stone, m ~which
you specifically directed Stone not to open that box. '

.Mr. Estes. One of the main ryeasons, Senator, was because 1
'thouglw Agent Walker had bungled up the case. ..

‘Senator Jones of New Mexlco."Where dld you get that thought
from? What was the basis df thg thou F

Mr. ‘Estes. Well, to' go back to his telegram | ‘of Noveinbei' 1 to Mis. h
Croker in New York xty, statmg that unless she repprted w nthm
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86 hours, she would be b’rought there- forcibly, that of itself was
enough to satisfy my mind that Agent Walker did not know how
to conduct the proceedings, S I
- Senator Jones of New. Mexico. But what was there in connection
with that telegram which indicated. that precaution should not be
taken regarding. that safe deposit box? The question of his method
of getting the witness present is one thing, and the question: about
this safe deposit box, it:seems to me, is quite another. I would like
to get at the thing that moved you to. telephone down there to Mr.
Stone that thegeshould not open thatbox? . . - -
Mr. NasH. Senator Jones, I instructed Mr. Estes to get in touch
with Mr. Stone, and I gave that instruction after information came
to me that they were going to forcibly open that box, or had con-
templated forcibly opening the box, which was a procedure which
had never been undertaken in the entire history of the service. . I
have been in the service for 156 or 16 years, and never lieard of an
officer forcibly openin%a safe deposit box in.a national bank under
the supervision of the United States, Government. .‘We can trust the
national banks, and :when those bank officials acknowldge that the
box was sealed ‘and in.their custody, they would be responsible for
it, - That was sufficient. . o -
Senator JoNEs of New Mexico. Now, what bank official did that?
Mr. Nasu. As I understand the case, the bank officials guaranteed
to Mr. Walker that the box would be held intact. : B
Senator JoNes of New Mexico. I have not so understood. . Where
did you get your understanding about that? . -
r. NasH. I think I understood that from some of Mr. Walker’s
testimony the other day. ST :
- The CuairMAN, My. Walker stated in his testimony that he had
an understanding with the cashier, as I understand it, and that he
did not trust the cashier. S
Senator Ernst. That is his statement,#-
The CHammMaN., Yes. ' '
. Mr. MansoN, He sa
existence of thebox. ... . .. . . . . ..o
Senator Jones of New Mexico, You did not have that undéerstand-
ing from Mr. Walker, did you? e o
Wﬁfx Nasn. No, sir; I did not have that understanding from Mr.
u Se’nator Jones of New Mexico. Where did you get that informa-
won ¢ c -
Mr. Nasu. I got that information over my desk from Mr. Estes
and Mr. Page on the status of the case. Here was a safe deposit box
in a first national bank, the box apparently being in the custody: of
or under the supervision of a probate court, and a.man was on. the
way to Florida with the key with which to open that box, and. there
was notlunﬁvto be gained by forcibly o nmdg thebox,. ... - i
. Senator Jongs. of New Mexico.. .Wl?:re id you.get the infor
tion that a man was. on his way to open that box? PR
r. Nasm, The attorneys-for, Mrs..Croker were in .Washington
that day, and had started a man.. ... @ . e e
Senator Joygs of New, Mexico, That was on the 5th of November$

i [ T . R
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id that the cashier had lied to him about: the

nas -
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Mr. Nasu. No; that was not on the 5th of November. This was
when Mr. Estes telephoned.Mr. ‘Stone, just a day. or so before the
box was opened. It was along about the 15th of November. Now,
all of the circumstances surrounding. 16 :indicated that it was not
necessary -to force the .apening!of that box; and ‘I instructed Mr.
Estes : ttl?e gl(:(t) in touch w1th Mr tone and mstruot hlm not to forctb]y
0 R

pégulamr JoNEs of New Mexlco We heve not gotten back to some-
thhg else.  You were moved. -Now, what moved you? - '

NasH. All of the circumstances. -

Sgnator Jones of New Mexwo Wha.t clreumstances ‘were before

onf =
y Mr. Nasn. The clrcumstances before me were thab we had men in
Florida who were threatening to open a safe deposit box in a national
bank, and it was a procedure that did seem unnecessary for us to
follow. 'We had never followed such'a procedure, and there was not
anything 'in the case that indicated to me that we should forcibly
open 'that. box -on that date.: 'We liad not only Mr. Walker: there,
but there was a representative of the collector of the internal revenue
who was in' Palm Beach on that date, and the collectoriof the inter-
nal revenue for the State of Florida was adwsmg ugmnst tms
procedure X

-Senator’ JoNEs- of New Mexnco ‘Iow, that is somethmg new.
Whele is that advice? -

Mr. Nasu. My, Walker testlﬁed as to that. - He said that this col-
lector had indicated that he did not think it should be opened.

Senator JonEs of New Mexico. Mr. Walker’ testiffed'to that?

Mr. Nasnu. It is right in the case. '

- Senator JonEs of - ew \Iexico But Mr W lker had not testlﬁed .
when you acted? - 4 ,

My, NASH No, sir.

Senator JoxEs of New México. I am: trymg to- get at the thmg
that was before you, which moved you.

Mr, Nasa, Well, I had & summary of the case as it was presented
to me by the deputy commissioner who was handling it.

Senator Joxes of New Mexico. Where i is that summary?

Mr. Nasm. It is this entire file.

Senator Jones of New Mexico.' Did you go over it?

Mr. Nasn. No, sir; I did not. I listened to what Mr. Estes and
Mr. Paﬁe told me verbally, and then gave them instructions as to
how I ht they should act.

Sehator Jones of New Mexico. You simply actéd, then, on general
appearances, that they were threat.emng to open the box, I take 1t?

Mr. Nasn. Yes, gir. -

. Senator Joxes of New' Mexnco And you thought that, thhout
an&conference or communication with the people in the field?

Nasa. My contact with' thémn was through the men who were
handling the case in the bureau, and I'had to rely on those men for
facts in any case. - Were that case td come before me agam in the
sariie manner, I WOuld take the same action. '

Senator JoNEs of New Mexico, Then, it seems to me that we have
got near about'all we ‘want, and utder no circurhstances, in your
opinion, should the safe-deposxt have been opened ?
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. Mr, Nasu. With the surroundmg cwcumstances, as they were m
Florida on this date: no, sir. .-

Senator JonEs of New Mexico. Well but you dld not know what
the circumstances were. . -

Mr. Nasu I dld know that the safe-depos1t box was m 3 natlonal

Senator JONES of New Mexwo Yes.: ...

Mr. Nass. I did know that the box was either in the custody of
the probate court, or' that they were exercising some supervision
over it. I did know that there was an attorney on his way to Florxda
with the key to open that box. - I did know-—— :

Senator Jones of New Mexico. Now; as to the attorney bemg on
his way to-open the box, where did {eou get that?

Mr. Nasa. He was in J acksonv'll on hls way to Palm Beach on
the day it was forced. -

Senator Jonks of New Mexico. How do you know that?

Mr. Nasu. That was the report. I knew he was on the way.

Senator Jones of New. Mexico. What I.am trying to get at is
what you had before geu when you gave your instructions? -

Mr, Nasn. I had before me the advice from the attorneys for
Mrs. Croker that they had a man on the way to Florxda

Senator JonEs of New Mexico. Yes., . '

Mr. Nasu. And they were reputable. atborneys, and I thmk I
had a perfect right to accept their word. .

Senator JonEs of New Mexico. That, I am satlsﬁed is the whole
thing here. What I have been trying to get at is that, as it seems to
me, you simply accepted the statements'of the attorneys for Mrs.
Croker, rather than to rely upon your own agents in t.he ﬁeld? t

" Mr, Nasu. .Oh, no; thatis not correct.

Senator Ernsr. Well, Senator, is that a fair statement? He has
told you that he had a "full statement of the case made to him ver-
bally by Mr. Estes; and: that he had the entire filé before him and
every fact in connection with it; that Mr, Estes. had stated to him
all he knew about it up to that time, and he stated it to him orally
with the files there before him.. Why do gou sy, therefore, that
he did not have full information before him

Senator Jones of New Mexico. Because, so. far as the ﬁles thus
far have disclosed, there is nothing there. - C :

Senator Ennsr. That is you ju gment about it.

Senator Jonks of New exico. ~I wxll .ask: Yyou to state what.
there is in the files.

Senator Ernxsr. I am- just Saymv that that is your ]udgment.
This file that he has here, he had before hlm, thh whatever is m
it, before he acted.

Slclanat;)r Jomcs of N ow Mexnco Well I wnll ask you to. state what
is there .

Senator Ennszr No, Iam not on the \Vltness stand I am gmng
my ﬁndgment and you are gwmg yours, but I am not on the thness ’
stan : :

Senator Jones of. New ‘Mexico. T would hke to ask now what
is in the files which.indicated that 'there was not danger of the
Government being defrauded through the w:thholdmg of the secur:
ities in that box? =

II
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... The CHAIRMAN, - I would like to answer: that, Sénator, because
1 have been listening to the testimony. T
- Senator Jones of New Mexico.: Yes,. : - .o oo
The Crarrman, The letter that Revenue Agent Walker himself
wrote was reassuring in itself, that the Government was protected,
because he said that he was receiving cooperation from the probate
court and from everybody connected with the estate down' there.
This was on November: 5th-that he iwas receiving this cooperation,
as stated in a letter which e himself signed. In spite of all this
cooperation .and assistance 'that:he fwas'gettihﬁofmm the probate
court, he still insisted that -he should open'the box. Co e
.. Mr.. Davis, It does appear, Senator, that there was anhother . little
angle to that, though. - That is the question of meeting Mrs. Croker’s
father and his offering him $10,000. .- .~ -: - -~ . .
The CramrMaN, But that was before this. -~ - . .»
Mr. MansoN. That was the date before he opened the box.
The CuHarMaN. I beg. your ‘pardon. SR

- Mr. MansoN. Two days befor :}ne~opehéd thebox. ~ -

The CrAIRMAN, 'Let us not all talk at once. - I would like to know
the date that this happened, when the father of Mrs.- Croker did

" that. o

Mr. Davis. What was that date, Mr. Walker? - - .

- Mr. Warger, It was either the-12th or the 13th of November,
I think I wired Mr. Stone .on the 12th. I telephoned Mr. Stone
tmmediately, and . this letter referred to it. : T

.. The CHAIRMAN. I cannot comprehend how a mere oral statement
made by the father of Mrs. Croker, that it was worth $10,000 to
the estate, a man who had no interest in this case, to have that box
opened before the revenue officers got there, would be justification -
for a revenue agent to forcibly open the lock box. I'do net see
anythin% in that. I do not find any fault with Mr. Walker in this
matter, because I myself would be extremely exercised if somebody
offered me.$10,000, or even 'intimated that I might take $10,000 to
defraud  the Government. : That is. the reason w ]y; it goes back to
the revenue agent.in charge, and from' there.to the home office, to
help relieve Agent Walker from the distress that he was in. - Because
an ‘agent is. personally offended or is exercised is no reason why the
Government should allow him: to either violate the law or to use
bnd}'::dgment. N I T S

. I have listened attentively:to all the testimony, and I indorse
the action of the acting commissioner, and yet I am in full sympathy
with the attitude of Mr. Walker. -But. when Senator Jones raised
the- question' as to what the officers had before: them, I think the
testimony shows that they had considerable before them, sufficient
for them to take the action: which they did take.: X do' not say that
Senator Jones has to concur in that, but that is my view of it.: . .
- . Senator Jonzs:of New Mexico.- I have nothing’ further to ask. °

.- Mr.- HarrsoN. ‘Would ithe Senator: like to know: about the:result
in taxes, because of the discoveries in the box? ) T
:»The CmamryMaN. I think thetiwas testified to.' Senator Jones did
refer to it, or at least:somebody spoke to me, and I think the Com-
mittee would liké- to:-know the:status of the matter now as.to what,
if any, taxes had been assessed, what, if, any, had been .collected,
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and what kind of a lien you would have in Florida if, as- testlﬁed
this property had already been transferred to one McDona]d

Mr. HarrsoN. I would like to have Mr. Page give you very bneﬁy
but in much detail as the comlmttee wants, of course, the sta,tus of
the tax case.

Mr. Pace. Here is the summary which I have prepared leadmg
ap to all of the activities of Agent Walker, .-

The decedent died on April 29,1922, the cause of death belng
valvular heart trouble,

The CramrMAN. I do not think we are interested in h&wmg the
whole history of that. What is the status of it now? R

-Mr. Davis. Has any tax been collected? - AR

Mr. Pace. No, sir. I can state that briefly. ;

As a result of Agent Walker’s report he found a tax of $200 300 2()
due. Upon the same day that we received that information: We ‘made
an assessment in that amount. We have since discovered assets in
the New York division. We had that matter investigated. We have
a report from the Ne\\ York oﬂ‘ice showmg assets of ‘more than
$400,000. : . .

Mr. MaNson. Assets or taxes?

Mr. Pace. Taxes, I meant to say That re rt was submltted
u?dtlagztlate of Aprll 11, 1924 and reoelved in the bureau on Apnl
17, :

The Craryax. I do not want {mnnd to confuse on this, and I
would like to get it straight, so at this point I will ask you what i is
the total amount of tax assessed agamst the estate now? '

‘Mr. Pace, $200,300.26. .

- The CrarMan. What about this other tax that you found in New
York? Has that been assessed?

Mr. Pacge. We have not audlted that report yet; as the case is still
under investigation. '

The (‘nAmMAN Let me ask you, then, what collateral have you

ot:en 11?1 Palm Beach to secure the Government as to what property
1s there

Mr. Pace. The collector, bv agreement with: Mrs Croker, took
over, I think it was, $110,000 i in bonds that were in tha,t safe-deposlt
box. We have a lien on all of the real property.

The Cuamrman, Well, is theré any réal £roperty? I understood
from the testimony that it had been transferred :

- Mr, Page. The title, of course, is questxonable but in case it is
shown that the deceased did have tttle to that real property, 'wwe
'would have a valid lien on it.

"The CHamrMaN. As a matter of fact, have you not oversteted lt
vshel’: you'stated the Government is secured, and you say- thdt‘ thle
title is in qniestlon? - , '

* Mr. Pace., Theé h'}n is on all of the assets, !/ o '

' Tlie Cuisteman, Then, have you not overstated the case when yon .

{ “that the Govérnment is secure de¢ -

fr. Pace. If the property 'is not proVen to have been' a part of the '
decedéht s gross estate, ‘then'we Would not have any tax on it.’

. The CHAIRMAN. Why digi xou ‘make the assessment then—-as 13
matter of' prbtection? R S

Mr.” Pagr. That matter I8 under conmderatxon as 8 matter bf
‘protection solely, 't
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..--Mr. Davig; That tax is due within a year, is it not? =

My, Pagg. One.year after death. -+ - . - .~ .

- Mr, Davis. And they can éxtend the time for cause shown?

. Mr. PacE; For three years further.' E

Mr. Davis, For three years further?

-« Mr, Pagr, Yes,- : * © i : N

Mr. Davis. Have there been any steps taken in court to collect the
taxes that:you have mentioned? - - ST

Mr. Pace. No, sir.

‘Mr. Davis.. That was assessed at what date? ' :

Mr. Page. That was' assessed upon receipt of telegram. I will
get the date right here, [After' examination of papers.] On Oc-
tober 26, 1923. : S : e
- Mr. Davis. And has there been an extension? o
. Mr. Pace.. No, sir; it is not necessary. To clear this matter up, I
might say that the bureau has four years from the due date in which
to make an -assessment. - We have five years in which to begin suit
for the enofrcement of collection. - - . :

The CuamrmMaN, Will you tell us why the bureau has not audited
and cleared up this case? S P

Mr. Pace. 1t is such a complicated case, Senator, I do not believe
we: ever. had such a one in the office. ' The heirs are in litigation
with Mrs. Croker, and we thought it would be helpful to await the
outcome. of. this litigation to determine where the ownership fell.

- Mr. Davis, What is that property, Mr. Page—real estate or bonds,
or what isit? . ... - - - .. L :

Mr. Pace. Real estate principally. There is some trust property.

Mr, MansoN. Did you find any evidence of property having been
taken out of the country? : - ' co
" Mr, Paan.. We have not an% evidence; no, sir. .

The CrairmMaN. So far as I am concerned, I think we have heard
enough on this matter, and I will ask the other Senators if they are
through with it? . - . '

" Senator JoNEs of New Mexico. Yes, sir; I am.

- Senator Ernsr. Tam. - :

The CrairmaN. We will close the case, unless the bureau wants to
say something moreonit. - - .= .- = - :

. Mr. HartsoN, I just want to ask the Senator if he wishes any
further enlightenment on what was done by way of reprimand or
penalty against Mr. Walker, Mr. Stone, apd those others who were
concerned in it. Do you care to hear about that? : -

The CuamrmaN, I think we have heard about that. You did tell
us about that yesterday.. I understand that Stone was transferred.
Pratt was transferred, and Walker was dismissed, - Is that right?

Mr. Nasa. That is incorrect, Senator. Mr. Pratt and Mr. Stone
were reprimanded. Mr. Walker was: ordered to be transferred to
the New Jersey district. Mr. Walker advised the bureau.that it
would be a severe hardship for him to.be transferred to New Jersey,
- that his home and interests. were in Florida, and asked. for some
additional time to consider the transfer.. When our approgzmtion
allotments were made for this fiscal year, it was necessary to drop
several estate tax agents shortly after the 1st of July, and Mr.
Walker was on that list as one of the agents whose services could
be spared. I think there were three dropped from the Atlanta
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division, and Mr. Walker was one:of the. three. ' His place in
Atlanta has not been filled, and will' not _be filled. :'In fact, our
estate tax work is approaching currency, and we are now working on
a program to drop 156 more agents. . S

Mr, Walker, a few days after he received the order notifying him
that he would be dropped on July 15, sent in his resignation to be
effective on August 80, but inasmuch as the Secretary had already
approved the order dropping him on July 15, that order was per-
mitted- to stand. Subsequent to that, Mr. Walker has made one
or two attempts to be reinstated, but, as 1 have said, we are not
making any additions to the force; in fact, we are deoreasingit,
and we have not been able to give his application any:consideration.

Agent Stone did show incompetence, and when we were reorganiz-
ing our field forces in September, we put a supetvising ‘agent in
Atlanta. Mr. Stone did not have the qualifications necessary ‘for
a supervising agent, and was to be 'transferred to Texas. I think
Agent Walker testified the other day: that it was at ‘a reduction in
salary, but there was not any reduction of salary involved in that
transfer. Agent Stone indicated that he could not ge to Texas, for
personal reasons, that he had to stay in the East, and then he was
transferred to the prohibition forces, and that did involve a slight
reduction in salary. He is an old officer in the service, having béen
in the service 25 years or more, and was given a little extra con-
sideration for that reason. . E
1i&Thcs C?Ammm. What political backing did he have, or did he

ve an o R PN

Mr. Nasu. If he had any, I do not know whet it  was, Senator.
~ Agent Pratt was severely reprimanded, and has acknowledged the
reprimand, and is still on duty in Atlanta. ' oL

e CrammmMaN. I think that is all. As far as the committee is
concerned, we are through with the case. e '

Mr. NasH. You asked us to bring Mr: Jones up here. I have
]oroughél him for three days now. I do not know what you have
in mind. - : P R N

Mr. Davis. It was in connection with some estate tax matters.
‘We will go into some of these other estate matters with you:

The CHAIRMAN. Are you ready to do that now? = - o

Mr. Nasa. If you will indicate what you want us to take up, we
will bring our files,-and we can proceed more rapidly in that w?. ‘

ghe ?CHAIRMAN. Have you anything to take up with Mr. Jones
to. a [ . . Lo T R - . ) . .
M ?DAVIS. If they are ready to take those matters up, I have;
¢S, R A
y The Cramrman. Is it in connection with specific cases or on ques-
tions of general practice? ) L e

Mr. Davis. They are specific cases, involving the- practice.

The Crrarrman. Had you not better submit the cases to them?

‘Mr. Davis.’ I have a list of them which I can submit. = -

The CuarrMaN. Then, you had better put that list' in the récord:
now, ' . .

. Mr. MaNgoN. ‘Before: we go into that, I think there is-a ‘matter
on the general system that ought to be brought otit, if I ¢an ask
Mr. Estes a question abonitit, = - - o0 0 e
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. Mr. Estes, ‘do- you have immediate Jurxsdxctmn over your ﬁeld
agents investigating estate taxes? -

-Mpr, Esres, What do gou mean by ¢« xmmedmte ]urlsdlctlon’ ? :

Mr. Manson, Well, do you assign the field agent to investigate
the estate tax in a dpartlcular case, and control thelr action? Are
they under )our or -

Mr. Estes. If we have a partncularly good man and that we
think should be put on an important case, we suggest to the internai
revenue agent in charge that he assign. that partlcular man ‘to the
case..

Mr. MANsON. Is the mternal revenue. agent in charge under thc-
orders-of the Fstate Tax Dmsnon?

Mr, Esrzs. No, sir. . :

- Mr. Manson. He is one of your subordmates, is he?

. Mr. Esres. No, sir. .. .

My, Manson.: And the estate tax agents in the ﬁeld are the subor-
dinates of the.revenue a,% ent in charge, are they not?

: ‘Mr. Esres.: Yes. :Well, if you mean that I have the. entn'e juris-
diction. over. the general revenue.agent in charge, I-would say no,
but;t the follows- our mstruotlons, S0 far a8 they relate to estate tax
matters. .. ,

; Mr. MaNsox.. But he isnot a subordma,te of yoursﬁ o
g . Mr. Estes; In so. far as it relates to an estate ta,x, I would say

e was.

Mr, MangsoN. Well, can you shift an internal revenue agent m
charge -from one ]urlsdlctlon to another.

.:Mr.. Estes. No, sir.. .

- Mr. Masson, Have you anythmg to do with the nammg of them?

Mr. Estes. No, sir. :
-:Mri Mansen, Or the fixing of. their salanesﬂ L

Mr., Estes. No, sir. '

Mr. Mansox. 61' the promotlon or reductlon of them2
. Mr. Estes, No, sir.

Mr. Nasu. That is all the functlon of the commzssnonet, Mr. Man-'
son, -

Mr. Manson. Can you order 2 revenue agent in charge to. s1gn
a Kgrtxcular a%ent to. the investigation of any particular case? -

do not know that we have ever ordered him to do
it. We have told him to do it, and. he has done it. So far as the
estate mattars are concerned,.we have jurisdiction over estate tax
matters, and our estate tax field officers report directly to the general
revepnie. agent in charge, who is, of course, controlled by the com-
missioner. They are controlled i) the commissioner’s office. .

Mr. MansoN. You have in each district an mternal revenue agent
in charge? Ce

Mr. Es Yes, sir..

Mr. ManNsoN. And a chief estate tax oiﬁcer

Mi. Estes. Yes, sir; in a_ district. where we have a number of
men whose work requires a chief, 4 .

Mr. MansoN. Yes.

Mr, Estes. The bureau’s decision is that we must bave two men
in a district'to have a chief estate tax officer. - R

Mr. MansoN. Does he report directly to yout ,, .

'!{*l
LY
B

£
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M]r Estes. He reports to me through- the.internal revenue-agent

ln(.‘lal'ge.\ oo toe s . v o [ L
Mr. MansoN. And, any orders that you give to thethan in charge

of the estate tax matters in & district must go through the internal

revenue agent in charge; is not that truet . - =~ - . R
My, EstEs. Yes, sir. T R

- Mr. Mansox. But he is not a direct subordinate of yours?

- Mr. Estes. Well, in so far as estate tax matiers are concerned,
I had better explain that the internal revenue agent in charge has
charge. of income tax matters, estaté tax matters, and miscellanecus
tax matters. He isthe key man. Thére are q}lite & number of them,
and they are stationed all over the country. They handle all .classes
of tax matters,: The men are paid through the internal revenue
agent or disbursing clerk. Our tien could not begaid-unless they
were paid through some disbursing clerk in the field. /-«

Mr. MansoN. Now, the point I wish.-to. establish. is this, without
discussing the merits: of it, or whether it i3 a good thing or a bad
thing: In order to control the men engaged in the estate tax work
in:the field, it,ig necessary:for you to operiate through a link: which
is not under your control; is not that true? TN

Mr. Estes. We have never had: any troublé in the past. ‘He has
followed out our instructions, in so far as hg wad able to do so.. .:

. Mr, MansoN;. In this instant case, the Croker case—I do not want
to reopen that,

. Mr.Esrgs, Noo»'- .., - R R SR

. Mr..MaysoN,. But in that purticular case, Walker and ‘Pratt wexe
estate tax agentg?. - . .- e AT T

Myr, Estes. Yes, sir. N N St
S BII‘.QMANSON. Your instructions to them had'to go through Mr,
tone? S T

My, Estes. Yes, sir? L TR

. Mr. MansoN. Who was not your subordinate? ... .

- The Cuamman., I think we. understand that he was not his sub-
ordinate. Of course not. I think we have sense enough to understand
that this man has not charge of all of the department, but he is just
in.charge of one unit of the bureau. . I understand tilat sufficiently
well, we do not need to spend any time developing that. ]

Mr. MansoN. Well, the only point was that Mr. Estes just said:
that they have always carried out his orders, and I wanted to call
his attention to the fact that in one instance there, the one we have.
just been investigating, he did not carry out his.orders,. . . -

The CuairMaN. We understand that, of course. The testimony
developed that, and that is the reason the commissioner tock action.

They got into trouble because he did not do it. '

M)x". Maxson, Yes. ' S

The CHairmaN. I think you had better read that list into the
record now, Mr, Davis, ' o

Mr. Davis. All right. The first will be Sigmund Schwabacker;
the second will be William H. Parlin; the third, Francis M. Smithers’s

estute; the fourth, Josephine Brooke’s estate; the fifth, George F.
Rand estate; and the sixth, the Sarah Vesta Hermine Berwind
estate, ‘ T : S

r. \
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As we review some of- those, I will give the rest of the list. That
. will be enough in advance, so that we can get to work on them.

Mr. Nase. Do you want all of the details in those casest

My. Davis. I am going over partlcularly the questlon of transfer‘
made in contemplation of death.

Mr. Jongs. Do you want the filos? ' '

Mr. Davis. I would like to have & memorandum of your opinions
oltll those, Mr. Jones, and I believe the opxmons of the sohcltor on
those, -

- Mr. Jonzs. Do yon want the files themselves, the entire recot‘d?

- Mr. Davis. Whatever you thmk is necessary to brmg along I
will leave that to ou.. :

Mr. Jones. Well, you ma; ask some questxons to substantlate our
opinions, and that i is all in. those ﬁles. :

r. Davis. Yes, : -

Mr. Jones. Some of them are very voluminous.

* The Cralrman. We w1ll start on Monday wnth theee partloular
cases, thenf :
" Mr. Davis. Yes, " Mr:. Jones and Mr. Hartson, I presume, will be

ere.

My, - HarrsoN. Yes; I will be here.

Mr. Davis. And Mr, Nash, .

. . Mr. Nasa. We will  probably - have one of our estate attorneys
ere.

Mr. Davis. I might say that we have not indulged in any muck-
raking or slanders. We have not peid attention to disgruntled em-
ployees generally, but this one partlcular matter came to our atten-
tion, and we too. 1t up. » A

The CraMAN. Which one matter

Mr. Davis. The one that we have just ﬁmshed on.

The CramrMaN. Oh, yes.

Mr, Davis. These things that we are going to take up, now. mvolve
matters of system in the bureau, as to how the matters were ixandle
and we are %)mg down the line on those things, That will be fol-
lowed later by tax matters. ‘We will give you & general idea of
what our procedure will be as we go along, so as to keep you advised.

Mr. Nasa. If you will let us know a day or 8o ina vance, we can
haye the material ready for yoit;' -

Mr. Davis. Yés, I w:ll have 1t ready so as’ td give it to. y‘du in
advance.

The CHAIRMAN. Before we ad]ourn, I would like to place in the
record thxs letter from Secretary Mellon' v (

. TREASURY DEPAWNEM.
' Washington, Nowniber 20 1924,
Hon. JAMER COUZENS, :

Chatriman Senate Oommittee Investigating the - B

Bureau of Internal Revenue, Umtad smes Senate .
My DEAR. SENATOR: I note from:the press that your committee has resusued
the inquiry into the affairs of the Bureéan of Internal: Revenue, and that
investigation will be made ot the Prohlbltion Unlt and its enfotcement of the
prohibition law. - :
- I.should ke to suggest that Mn J&mes J. Bnltt and Mr Vlncent Slmonton.‘
of the Prohibition Unit, be allowed to be present at the hearings to represent.
the Prohibition Unit, and that they be given the privilege of calling such
witnesses as are necessary for the full presentation of the facts involved in
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the inquiry, and that they be accorded the privilege of cross-examining wit.
nesses and otherwise assisting in arriving at the full truth as to the condi-
tions of prohibition enforcement. These gentlemen will produce any records
or flles and will cause to be present any officials or employees of the Prohibition
Unit whom your committee may require, and will render all possible assistance
to aid the committee's undertaking.
Sincerely yours,
A. W, MeLLON,
Secretary of the Treasury.

The CHarMAN. After a conference of the members of the com-
mittee present it was agreed that the request of the Secretary be
complied with. If there is nothing further for to-day, we will now
adjourn until Monday morning at 11 o’clock.

(Whereupon, at 12.30 o’clock p. m., the committee adjourned until
Monday, November 24, 1924, at 11 o’clock a. m.)

92019—24—p1 5—8






INVESTIGATION OF THE BUREAU OF INTERNAL
REVENUE

MONDAY, NOVEMBER 24, 1924

'UNITED STATES SENATE, .
SELECT CoMMITTEE INVESTIGATING
INTERNAL REVENUE Bureav,
Washington, D. C.

The committee met at 11 o'clock a. m., pursuant to adjournment
on Saturday last. -

Present: Senators Couzens (presiding), Ernst, and Jones of
New Mexico. '

Present also: Earl J. Davis, Esq., and L. C. Manson, Esq., of
counsel for the committee.

Present on behalf of the Bureau of Internal Revenue: Mr. C. R.
Nash, assistant to the Commissioner of Internal Revenue; Mr.
Nelson T. Hartson, solicitor, Internal Revenue Bureau; Mr. Fred
Page, assistant deputy commissioner, Miscellaneous Tax Unit; Mr.
Charles W. Jones, chief review division, Miscellaneous Tax Unit.

‘The CHAIRMAN. You may proceed now, Mr. Davis.

Mr. Davis. I will call Mr. Jones as a witness now in relation to
the Schwabacker case.

The Caamman. Then I will ask you to be sworn, Mr. Jones.

TESTIMONY OF MR. CHARLES W, JONES, HEAD OF REVIEW
ggvlnsllq%l% MISCELLANEOUS TAX UNIT, BUREAU OF INTERNAL

(The witness was duly sworn by the chairman.z)e

Mr. Davis. I might add here that I do not believe it will be
necessar{ for me to restate what this case is about, because it hap-
pens to be one of the cases that I referred to in my statement the
other day, a case where the decedent formed a corporation and dis-
tributed the stock to the members of his family.

The CHAIRMAN, Was that put into the record?

Mr. Davis. I do not believe it was. '

Senator Ernst. Just give the title of the case.

Mr. Davis. The case I refer to is that of Sigmund Schwebacker.
The case comes from the California district, and it is one in which
the decedent formed a corporation and later assigned the shares
of stock in that corporation to members of his family, and the
members of his family immediately retransferred the stock back to
the decedent, who hefd the stock 1n question up until the time of
his death. He received a salary of $2,000 a month, which took up

633
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practically all of the earnings of the corporation, and he controlled
the management of the corporation. It was recommended by the
estate tax agent in the field that this stock be included in his gross
_estate as it was not a gift before death. That, I believe, was con-
curred in by the committee on review, and later, on reaching the
solicitor’s office it was excluded from' the gross estate as not being
taxable.

Senator Erxst. What do you want to bring out about that now?
If that is a fact, and it is conceded, what evidence do you want to
have about that?

Mr. Davis. All I want to do, Senator Ernst, is to have Mr. Jones,
of the review committee, introduce their opinion on the statement
of facts, also showing what the review committee found and how it
got to the solicitor.

Now, Mr. Jones, I will ask you a few preliminary questions.

Mr. Jones, you are employed in the estate tax unit of the Bureau
of Internal Revenue!?

_Mr. Jones. The estate tax division.

Mr. Davis. Yes. What position do you occupy there?

Mr. Jones. The position now is designated as head of the review
section, formerly known as the chairman of the committe on review
and appeals. ‘

Mr. Davis. How long have you been a member of that committee?

Mr. JonEs. About three years. :

Senator Ernst. What is your full name?

Mr. Jones. Charles W. Jones.

Mr. Davis. How many members are there on that committee$

Mr. Jo~es. Five. :

Mr, Davis. All lawyers?

Mr. Jones. Yes, sir. .

Mr. Davis. What matters come before that committee, and how
do they come before that committee?

Mr. Jones. All matters where oral conferentes are requested on
apf)eal from the audit section df the estate tax division. We handle
only oral protests originating from the representatives of the tax-
payers.

: The CHairMaN. You mean protests from the taxpayer?

Mz, Jones. Yes, sir.

Senator Ernst. Why do you say “ oral "¢

Mr. Joxes. Because certain claims come before what is known
as the claims section, and are decided by the claims section on affi-
davits submitted, and not by argument. .~

Senator ErNsT. When it comes before you orally, do you not
have the arguments and the papers submitted ?

Mr. Jones. We do always have oral conferences. and they are
the only conferences that we take jurisdiction of.

Mr. Davis. You also have before you—— :

Mr. Jones. I might explain at this point that there are two
methods of protesting the findings of the audit section. ‘

‘Where small amounts are involved, and especially where the attor-
neys live a$ a distance and desire to avoid the necessity of in-
curring the expense of coming to Washington, they merely make
written protests to the andit section. and do not ask for an oral con-
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ference: in which case the claims section of the audit division de-
cides the merits of this particular claim upon the written record,
without any attorney appearing.

Senator Ernst. That is one.

Mr. JonEs, Yes.

Senator Ernst. Now, the other case. . 4 :

Mr. JoNes. The other is where the claims section has acted ad-
versely to the interests of the taxpayer, and they desire to submit
oral argument to the bureau. The committee sits as a representative
of the deputy commissioner and is under the direct jurisdiction of
the deputy commissioner. When oral conferences are requested we
write to the attorneys and tell them to submit their evidence in
affidavit form and a brief on the law involved, or the facts involved,
five days before the time for this oral conference. They come down,
and one of the members of the committee presents the Government’s
side, and then we give an opportunity to the atterney to present his
side of the controversy. They are the sori of cases that the com-
mittee takes jurisdiction of. . :

Mr. Davis. And you have before g'ou on all such occasions the
field agent’s full report. have you not : :

Mr. Jones. Yes, sir; and we read the gist of the field agent’s
report, showing the side of the Government, to the attorneys when
they come down, or the taxpayers themselves, if they appear in

‘person; that isYthe representatives of the taxpayer.

Mr. Davis. You pass up on both questions of fact and law?

Mr. Jones. Yes, sir. |

Mr. Davis. And you render an opinion accordingly, do you not?

Mr. Jones. We render written opinions.in all cases.

I might say at this point that copies of our opinions in every case
are rendered in (l:ladt:uplicate. If you still permit me to, I will
state here where these four copies go. The original opinion stays in
the file after it is submitted to the claims section for action. The
second copy goes to the head of the estate-tax division for trans-
mittal to the auditor who handled the case originally, and the third
copy is sent to the agent in charge, who has charge of the field men,
so that he can have our opinion and then transmit it to the field men
who worked on the case originally.

Mr. Davis. Getting down to the sresent case, then, Mr. Jones, 1
have here a memorandum submitte l{r Mr, Nash, assistant to the
ggmllgéisioner, in which he says as follows, under date of October

\ : _ o

DEAR MR, Davis: I am transmitting herewlth the coples of committee memo-
randa and solicitor's opinion after reconsideration of the Sigmund Schwabacker
cas¢, which Mr. Manson requested by telephone on October 15. Mr. Manson also
requested to be advised whether Frank Schwabacker resided with his father
and mother. The record shows that in 1911 both Frank Schwabacker and Mina
Schwabacker, his sister, resided with the decedent. ‘ ‘ -

Yours very truly, : : :
C. R. NasH. |

That, I take it, is the opinion of the committee of which you are
chairman? : ‘ : ‘
Mr, Joxes. Yes, sir, 4 o
Mr. Davis. Will you read that, please? IR : '
Mr. Jongs. This is a formal opmion of the committee on review
and appeals of the estate tax division, dated November 29, 1922,
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The symbols-are ET-237-RRR, district of first California. Estate
of Sigmund Schwabacher. March 20, 1917: =

Memorandum for Deputy Commissioner Moss; attention, head of ‘estate
tax division, claims section. ' ' :

Mr. Cram, former Deputy Commissioner of Internal Revenue, and attorney
for this estate. appeared in conference to-day. The bureau 'was represented
by Messrs, Jon.s, Ramsell, and Johnston. The subject of the conference was
the action to be taken—- - - ‘ ' :

Senator Ernst. That is, three of you?

Mr. JonEs. Yes, sir.

Senator Ernst. How many do you have—five sometimes?

Mr. Jones. We have five, and on an important case we sometimes
hlave the whole membership, if they are not engaged somewhere
else.

Senator Ernst. That is all right. I just wanted to get that in
my mind. .

Mr. Jones (reading):

The subject of the conference was the action to he taken with reference to
the taxability of the 1,000 shares of stock in the Sigmund Schwabacher Co..
i;tu;&gi‘at $42,500 and determined at $1,110,600.28, in office letter of October

It appears that this decedent died on March 20, 1917. In 1910, when the
decedent was about 68 years of age, with and by the advice of his attorney,
he, In order to avoid the expense of administering his estate under the Cali-
fornia laws, incorporated all his holdings, or real and personal property, under
the name of the Sigmund Schwabacher Co. The corporation was duly organ-
_ ized under the laws of California. The company was Incorporated on August

13, 1010, and on December 3, 1910, the stock was issued. The company was
capitalized for $100,000, represented by 1,000 shares of the par value of $100
each, all of which were Issued. On December 8, 1910, certificates 1 to 5,
inclusive, for 1 share each were issued to the decedent’s wife, Rose, and to
his children, Frank, Mina, and Max, for the purpose of qualifying directors.
On the same date, to wit, December 3, 1910, the decedent issued by certificate
No. 6, 995 shares of stock to himself. Thus the 1,000 shares authorized were
all issuiad and ovtstanding. On December 6, 1910, three days later, the dece-
de»nft lll;ransferred to his wife and children shares of stock of the corporation
as follows: : :

Rose Schwabacher, his wife, 399 shares; Leo Schwabacher, his son, 75
shares; Frank Schwabacher, his son, 100 shares; Mina Schwabacher, daughter.
100 shares; Helen Haber, daughter, 100 shares; Stella Bornsteln, daughter,
75 shares; Max Schwabacher son, 99 shares.

In this way, 948 shares were transferred to decedent’s wife and six chil-
dren, On December 6, 1910, certificate No, 14 for 47 shares was canceled by
the reissue of certificate No.-15 on January 16, 1911, for 50 shares to Sigmund
Schwabacher, this decedent. This last issue was made up of the 47 shares
represented by certificate No. 14 and 3 shares from the shares originally
issued in qualifying the directors. This certificate No. 156 for 50 shares was
canceled by issue on January 28, 1911, of certificates 16 to 25, inclusive, for
5 shares each, or a total of 50 shares, to the decedent, and this number of
shares of stock only were reported on Form 706. On March 20, 1917, the date
of death, the wife and children held shares of stock in this corporation as
follows: hares

. : ' . ' S
Rose Schwabacher, wife, as director, 1 share; Rose Schwabacher wife,

certificate No. 7, 399 shares - 400
Leo S. Schwabacher, aduit son, certificate No. 8 75
Frank Schwabacher, adult son, certificate No. 9. 100
Mina 8. Schwabacher, adult daughter, certificate No. 10 100
Helen R. Haber, adult daughter, certificate No. 11 100
Stella R. S. Bornstein, adult daughter, certificate No, 12 kL
Max Schwabacher, adult son, as director, 1 share; Max Schwabacher,

certificate No. 13, 99 shares . - 100

Total X - 950
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The estate contends that the decedent.in. causing these stock certificatds. to
be issyed to his wife and children vested them with the imunediate. legal and
equitable title to the assets of the corporation re resented by the stock certifi-
cates and that he, having completely divested himself of the legal and bene-
ficial ownership of all stock in the company, except the 50 shares Yeturned oh
Form 708, the remaining 950. shares of stoeck in this conporatlon should not
be taxed as an asset of this estate.

The record shows that the State of California tnxed all the ‘stock certmeates
as having been transferred by the decedent in contemplation of death, and
to take effect at or after death, and that the estate pald the California in-
heritauce tax without protest. The investigation made by the Federal agents
in the field was, of course, made before the decision in.the case of Schwadb v.
Doyle. The chief question in this case i3 whether or not- the doctrine of
Schwab v. Doyle as interpreted by the solicitor in his memorandum addressed
to Deputy Commissioner Moss, dated May 23, 1922, at paragraph 2 thereof,
applies to this transfer. The question before this committee is whether or
not the decedent in incorporating this property in 1910 and in giving the
stock certificates to his children completely divested himself of legal or
beneficial title or interest in the property such as would warrant us in exempt-
ing the property from taxation under the doctrine of. 8chwab v». Doyle, or
whether he having, in effect, retained the income from the property, we
should hold that there was pot a complete passing of title to his. wife and
children, and that we should tax the transferred property. -

It appears that while the decedent held bub 50 shares of stock, he was ablef
to compel the rest of the stockholders to elect him president of the comipany’
and make him general manager of it. He had the directors and stockholders.
vote him R salary of $2,000 a month, or $24,000 a year. Apparently this was:
a reservation of the income to himself from the assets of the corporatiom,
gince the record shows that from 1910 until the date of death, the company-
declared no other dividends. No dividends on the stock were distributed to
the wife or children from 1910 until 1917, and during this period they paid
no Federal income tax on said income.

The agent shows, however, that two or three years after the date of death
dividends as high as 30 per cent per annum were paid by the company and
that on these dividends the children paid Federal income taxes. In other
words, all of the income from the property accruing from 1910 to 1917 was
enjoyed by the decedent in the form of a salary paid to him in the amount of
$24,000 a year, If the company earned any amount above this $24,000 per
year, it accumulated as undistributed surplus of the corporation and was
reflected in the earnings or dividends paid during two or three years atter
the date of death.

In making a gift of this kind it 1s important to notice and learn the motlve
in the mind of the decedent and his reasons for making the gift at the time
and under the c’rcumstances, The facts would seem to indicate that this
decedent intended to pass title to the assets of the corporation to his children
at his death that he intended to enjoy the income from said assets during his
lifetime ; and that he intended to avoid the expenses, confusion, and possible
litigation which might grow out of an administration of his estate under the
laws of California. This conclusion is warranted not only by the entire
evidence in the record but by the important fact that these results are actually
what occurred as the result of this apparent intention, : :

This committee is of the opinion that there wes not such a dlsposit{on ot
the decedent’s property which passed the equitable, beneficial interest or title
in said property to his wife and children in 1910. This conclusion: seems to
be warranted by the facts just recited and by th's further fact, to wit: If it
be contended by the estate that the decedent vested or passed title to his.wife
and children in having stock certificates issued in their names, then the Gov-
erument can answer this by saying that the children immediately revested
title back in their father by indorsing the stock ceriificates in blank and
handing them back to their father. For instance, would & court of equity say
to & -judgment creditor holding a judgment against this decedent in 1910 that -
this decedent could avoid the obligations to his creditors by making this sort
of transfer to his children and then be able to say to the Judgment creditor,
“ 1 have no property which is subject to execution ”?

Mr. Jones of Mexico. Mr. Jones, right there, please, do I under-
stand correctly that after issuing those shares o stocii to his wife
aad children they indorsed them and handed them back?
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. Mr. Joxms. As 1 recall it, that is the fact; that there was an in-
dorsement in blank, and that it was put back in the safe-deposit box
g: this det;:dent. 'i‘hfat is my recollection, however, and it may not

) 8CCUra . . :

Senator Jones of New Mexico. I thought something of that kind
was stated in that opinion.

"~ Mr. JoNzs. Apparently it must be, or that statement would not
have been interjected into this opinion.

. Mr. MansoN. Well, that was one of the findings of fact of the
committee, was it not? - -

 Mr. Jonzs. Yes, sir. [Reading:] . = .

It seems to this committee that this so-called attemapt to transfer this

property is a plain legal fiction. The decedent by the terms of the articles
of fncorporation, the by-laws of the company, and his oral understanding with

- his wife and children retained such control over the corporation that while

the majority of the stock stood in their names, the decedent actually enjoyed
the same rights, privileges, and income from the property as if it had all
stood In his name by warranty deed. It seems to this com:ittee that if the
bureau should say that legal fictions of this kigd may be used to avold the
provisions of the revenue act, we will have set a dangerous precedent whereby
Feéderal transfer tax may be avolded with ease and impunity. The committee,
therefore, Is of the opinion. and has frankly advised Mr. Cram, representing
the estate, that we would have to include the value of these stocks on the
date of death in the decedent’s grobs estate. Mr. Cram, however, was advised
that nothing in this connection should be construed to prevent him from exer-
clsing his right to appeal from this office and to ask the solicitor of internal
revenue to rule-upon the transfer question involved.

Accordingly, when the abiatement claim has been filed by the estate it
should be passed upon in the light of these conclusions and Mr. Cram should
be immediately notified so that he may appeal to the solicitor if he then desires
to exercise that right. : e :

: S R. R. RamszLy,

SRR Membder Review Oommitiee.
- Approved : Co

S CranrLzs W. JoNzs,

e : " Chaérman of Committee.
Approved: :

McKENzIE Moss,
e ‘ ~ Deputy Commissioner.
Then, there is a subnote under date of January 30, 1923, attached
to the committee’s memorandum. a
The Cramman. Right at that point, will you state for the record
the date of the opinion? , '

‘Mr. Jones. November 29, 1922, : - o

'Mr. Davis. And what is the date of this attached note that you.
are reading now? - N

- Mr. Joxes. January 30, 1028, . , :

- Additional evidence retransfers filed by estate 1/80/23 us well as law brief
fited by estate bns heen carefully considered and committee is still of opinion
that the transfers in question should be taxed. : x .

R o . : R. R. RAMSELL,

i . : Co CHarLES W. JONES, Chairman.

' Mr. Mansox. Mr. Jones, as I recall the reading of that record, it
appears somewhere that after the corporation was formed, the stock
transferred to the children, and indorsed and redelivered by them to
the decedent, the son Frank, who lived.under the parental roof, had
married, and that upon his marriage the decedent. took a certificate
which had been issued to Frank out of the safe-deposit box and rein-

dorsed and redelivered it to Frank.

’" L 4
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Mr. Davis. I will answer that by saying that that question is
covered in the opinion of the solicitor, which we will submit. - -
' The CramMmaN. I think the attorneys ought to get together and
agree 311 the questions to the witness, so that we will not get.our wires
crossed. _ :

Mr. Davis. Following that, Mr. Jones, I show you this document,
which appears to be an opinion by the solicitor with reference to this
same case. What is the date of that document? .

Mr. Jongs. Julﬁ' 17, 1928, : ~ : :

Mr. Davis. Will you read that, please? , ‘

Mr. Jones. This 1s the opinion of the solicitor dated July 17, 1923,
signed by Nelson T. Hartson, Solicitor of Internal Revenue, trans-
mitted to Deputy Commissicner Estes: :

Reference is made to your memorandum of March 9, 1823 (ET-237-RRR),
transmitting the file in the claim for abatement of estate tax filed on behalf
of the estate of Sigmund Schwabacher, district of first California, for a hear-
ing before this office on appeal from the action of your office in treating as a
part of the assets of the estdte certain shares of stock in the Sigmund Schwa-
eiacher Co. alleged to have been transferred by the decedent as a gift inter

vos. ‘ .

The hearing was held May 23, 1923, The decedent died a resident of San
Francisco, Calif., March 20, 1917, leaving surviving him a wife and six children.
About 1910 he conceived the idea of distributing the bulk of his property
among the members of his family, and after consulting with his attorney,
Joseph Haber, it was thought this could best be accomplished through the
formation of a corporation to which he would transfer the property in exchange
for its capital stock and then effect a transfer of the stock to the intended
beneficiaries. In pursuance of this plan a corporation known as the Sigmund
Schwabacher Co. was duly organized under the laws of California. The arti-
cles of Incorporation were flled August 13, 1910, signed by the decedent, his
wife, and three of the children. The incorporators subscribed for one share
each of the stock of the corporation, and they were named in the articles of in-
.corporation as directors. The amount of the capital stock was fixed at
$100,000, represented by 1,000 shares of the par value of $100 each. Officers
were elected at & meeting of the directors December 3, 1910, the decedent being
named as president. On the same" date the stockholders accepted an offer of
the decedent to transfer to the corporation property of the approximate value
of $1,000,000 in exchange for the remaining 995 shares. The stock was there-
upon issued, 1 share to each of the original subscribers and 995 shares to the
decedent. On December 6, 1910, 948 of the decedent’s shares in various
amountg: were transferred on the books of the company in the names of the
different members of his family. This left 48 shares standing in the name of
the decedent, and on January 16, 1911, 1 share each in the names of two of
the children were transferred to him, thus increasing his holdings to 50 shares,
which remained in his name to the time of his death and which it is claimed
represented the extent of his interest in the company at that time. - .

It appears from the evidence that about the time these transfers were made
the decedent called the members of his family together and presented each
with a certificate representing the shares of stock so transferred. These cer-
tificates, apparently at the request of the decedent, were thereupon indorsed
by the varlous transferees and handed back to the decedent. They were
subsequently inclosed in separate envelopes which were appropriately marked
to identify the contents as the property of the person named in the certificate
and placed by the decedent in the safety deposit box of the company, where,
with the exception of the certificate representing the shares in the name of
the son Frank, they remained until removed after the decedent's death. The
cortificate representing the shares in Frank’s name appears to have been re-
turned to him by the decedent shortly after the son’s marriage in 1915.an
thereafter to have remained in his exclusive possession and control. I

It is shown by the minute book of the company that from the time of its
organization to the time of the decedent’s death the various members of the
family,- at stockholders’ meetings and otherwise, exercised all the rights of
stockholders to the extent of the number of shares standing in their respective
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names;: The decédent, however, appears. to have assumed the practical man-
agement and.conirol of the company. - Although holding only 850 of the 1,000
shares hq was reelected president from year to year and, as such, received
a salary of $2,000 a month while the others received nothing. No dividends
were -declared. until ‘after his death, and the earnings in excess or the salary
he received were allowed to accumulate as surplus. . :

It further appears that in pursuance of the desire of the decedent to keep his
property in the family an agreement was entered into April 20, 1911, by and be-
tween the stock holders of record, whereby any stockhelder desiring to dispose
of his stock should first offer the same to the others at the book value thereof, as
annually fixed and determined by the directors under the by-laws, and since
the book value was regularly fixed at a figure reflecting a value far below
the actual value of the company's assets the practical effect of the agreement
was to preclude transfers even as between the stockholders themselves. This
instrument, which is signed by all of the stockholders of record, contains the
acknowledgment that “each of the parties hereto is the owner of shares of
the capital stock of Sigmund Schwabacher Co.”

The sole question for determination is whether the transfers of the stock of the
compan;’ by the decedent to the various members of his family in 1920 con-
stituted completed gifts. 1f gifts, as the estate contends, then the property
transferred forms no part of the decedent's estate and is, of course, not sub-
Ject to tax on the tramsfer thereof; but if not gifts, as your office has held,
then the opposite conclusion must obtain. The essential elements of a gift
inter vivos, so far as the issue here involved is concerned, are (1) an inten-
tion on the part of the donor to make a present transfer of title to the prop-
erty given and (2) a dellvery of the property to the donee (sec. 8, Thorn-
ton on Gifts and Advancements). There must be a complete release by the
donor of all dominion and control over the property the subject of the gift.
A gift inter vivos to be valid must take effect at the time it is made and may
not take effect at or after the death of the donor or at any other time in the
future. And it must be irrevocable. It is the contention of the estate that all
of these essential elements are present in the instant case. According to the
testimony of the decedent’s attorney, Mr. Haber, the decedent stated un-
equivocally in all of the discussions which resulted in the formation of the
company that his purpose was to make an absolute gift of his property to his
wife and children., '

Mr, Haber further testifles that the decedent was fully advised of the legal:
requirements essential to the validity of a gift, including delivery, and that
the decedent stated that he would fulfill these requirements. The transfers
of the stock were made upon the books of the company and the decedent. ap-
parently to meet the requirement as to delivery, handed the certificates to the
several transferees, But as a part of this procedure the certificates werc
endorsed by the transferees and redelivered to the decedent, which, under the
law of California (sec. 324, Civil Code), in the absence of evidence » show a
contrary intent are sufficlent to effect a retransfer to the decedent f any title
which may heve been transferred and redelivery of the certificates by the trans-
ferees and the subsequent possession thereof by the decedent that formed the
basis of the adverse action taken by your office and it is these matters which
the estate has undertaken the burden of showing do not not warrant the conclu-
sion reached. ' ‘

In support of its contention that the facts referred to are without the sig-
nificance ascribed to them, the estate has furnished evidence to show that the
endorsement of the certificates and delivery to the decedent were in pursuance
of a practice which had extended over a neriod of more than 20 years prior
thereto. It appears that from about 18890 when the decedent made substan.
tial gifts to the different members of his family, it was his custom to look after
and manage their business affairs for them. He kept a personal account with
each of +hem in which he entered as a debit all dishursements made for their
bénefit and as a credit all interest, dividends, and other income accruing in
their favor. He made all their investments- for them, bought and sold secur!-
ties for them, kept the same In his possession and to facilitate his manage-
ment of their property, often had them Indorse their certificates of stock as
soon as recolved by them.,

It is the contention of the estate that the decedent, in procuring the en-
dorsement of the certificates here in question and taking over their possession
was acting merely as a custodian for the transferees and as thelr agent and
that he had no intention of exercising any right of dominion in the property

N 80 heldo
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In the judgment of this. office the circumstances attending the transfers here
fnvolved are capable of sustaining either of two . inferences. One is that:.the
decedent while intending that his wife and children should have his property
and while perfectly willing that, so far as all outward indicia of title was oon-
cerned, they might be regared as the owners thereof, nevertheless intended by
securing the redelivery of the certificates indorsed which he knew standing
alone was sufficient under the law to invest him with the title thereto, to leave
the matter in such state that title might pass either way, to himself if for any
unforeseen reason he might. choose to assert it, or to the transferees at his
death if no such cccasion should arise. This inference is supported by the
fact, which it is believed is sufficiently shown, that one of the purposes of the
decedent in adopting this means for the distribution of his property was to
avoid administration proceedings together with the consequent lability under
the local inheritance tax law. It is not easy to helieve that the decedent in-
tended to completely divest himself of the means of livelihood which  his
property afforded him and the fact that he so managed the same as practically
to retain the beneficial use thereof during his lifetiime adds plausibility to the
inference that he intended to withhold his bounty until after his death.

The other inference is that the decedent's delivery of the certificates was in
pursuance of his intention to make of them an absolute gift. If the delivery
was so intended, and not with the understanding that it was for the mere pur-
pose of securing the indorsement and return that it was for the return of the
certificates, then the redelivery is of small moment for it is inconceivable that
the transferees, having acquired absolute title through an unqualified delivery,
would have immediately revested title in the decedent by a redelivery. There
would be no motive for such retransfer. If the decedent’s delivery was such
as to pass title, clearly the return of the certificates after indorsement was not
intended as a redelivery but rather, as the estate contends, as an appointment
of the decedent as agent to hold the same, the title thereto remaining in the
transferees. ]

As between these two counflicting inferences, this office, fully appreciating
the existence of grounds for an honest difference of opinfon, is inclined to the
view that the latter is the more probable. It i8 of course impossible to fathom
the actual workings of the decedent’s mind. While it 18 possible that he may
have attempted to accomplish through the form of a gift inter vivos that which
the law declares may be done only by testamentary disposition, that is, a
transfer to remain inoperative until after his death, it seems more probahle
that the transfer was intended to go into immediate effect. That was. what
the decedent declared to be his intentlon and according to the undisputed
testimony of the transferees that was their understanding of his intention.

But whatever the inference to be drawn from the circumstances attending
the alleged delivery, there remains the fact that by the agreement of April 20,
1911, signed by all of the stockholders, including the decedent, it was ex-
pressly acknowledged that each was the owner of the stock standing in his
name oh the books of the company. It might, of course, again be inferred
that this acknowledgment was subject to a tacit understanding that the title
of the transferees was defeasible and that any undertaking on their part to
dispose of their holdings during the decedent’s lifetime would be ineffectual to
pass present title, but again it seems more prebably that the facts are as the
parties declared them to be. There is nothing but inference to suggest such
an understanding and it is not believed that any court would permit a party
to such formal agreement, or anyone claiming under him, to escape the de-
clareg effect thereof by showing that it was intended to distort the facts.

And another circumstance which tends to establish the ransfers as completed
gifts is the fact that in 1915 the son Frank was put into exclusive possession
and control of his certificate, which he exercised continuously thereatter, . The
only theory apparently upon which the physical change of possession of this
certificate might fall to support the view that title vested in the transferee at
the time of the transfer in 1910 is that such change of possession itself con-
stituted a delivery by the decedent which at that moment passed title to the
transferee, and this theory seems entirely untenable. Although Frank appears -
to have been one of the most active membera of the company there is nothing
to suggest that the decedent, so far as divesting himself of title is concerned,
intended to prefer any member of his family over another.

“Under these circumstancés the decedent’s surrender of the certificate to
Frank in 1915 ecan not be regarded as a gift as of that date, and if it can not
Pe so regarded it can only be construed as a recognition of the transfer in 1910
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as a gift. And if the transfer to Frank constituted a completed slft it must
follow, since all stood on the same footing, that the transfers to the other:
members of the family were of like character.

It has been pointed out by your office that under the law of California the-
transfers here in question were subjected to the State inheritance tax as hav-
ing been made by the decedent in contemplation of death and to take effect at.
or after death, arid that the estate baid this tax withont protest. This, how-.
aver, is believed to be without material bearing upon the issue here involved..
Under the recent declsions of the Supreme Court in the case of Schwab v,
Doyle (268 U. 8. 520) and kindred cases such transfers are not taxable under
the revenue act of 1916 where made prior to the enactment thereof. Since
Hability to the California inheritance tax was incurred whether the title to the
stock remained in the decedent at the time of his death or passed to the
transferees by virtue of the alleged transfers in 1910, it was unnecessary
in imposing that tax to determine the question of the legal offect of the alleged
transfers. The tax upon transfers made in contemplation of or intended to
take effect in possession or enjoyment at or after death presupposes a valld
transfer of title during the decedent’s lifetime, as otherwise the property would
continue to belong to him and would be taxed upon its transfer at his death,
from which it seems clear that where a transfer in contemplation of or to
take effect in possession or enjoyment at or after death is actually estab-
lished the property involved therein, having already been transferred, forms no
part of the decedent’s estate at the time of his death and must of necessity
be eliminated in computing the tax on the transfer of such estate.

" The case of Willlams v. Kidd (170 Cal. 681; 151 Pac. 1), cited by the
Investigaiing officer in support of his view that there was po suficlent delivery
to cifect & giit inter vivos is of little assistance here, as in fact are the numer-
ous cases cited and relled on by the estate to establish the contrary. As
aptly stated in In re Romney's estate. (207 Pac. (Utah) 139, 142), where the -
decedent adopted much the same method of distributing his property among
the members of his family as the decedent in the instant case, “ There is no
dispute in the law as to what acts are requisite to constitute a completed
¢ ¢ The difficulty arises in applying such rules to the multi-
tudlnous and complicated transactions of men.” In the Willlams v. Kidd case
the owner of real estate executed a deed and handed it to a third party with
instructions to give it to the grantee after his ‘i:ath. In reaching the con-
clusion that title did not pass, the court stating that the test was whether the
grantor's delivery to the third person was made with the intention that it
should pass title, held merely that the evidence was sufficient to show that such
was not the intention. The test there applied is perfectly applicable to the-
delivery in the instant case, but the conclusion as to the grantor's intention in
that case is of little value in determining the question of intention here, -

- After carefully considering all the evidence, together with the reasonableness
of the conflicting inferences to be drawn therefrom, this office 18 of the-
opinfon that it is sufficiently shown that the decedent in making the transfers.
here involved intended to divest himself of title to the property transferred,
and that the delivery was made with that intentlon; that the transfers consti-
tuted a valid gift inter vivos; and that the same should accordlngly be ex-
cluded from the gross estate for estate-tax purposes.

That is signed by Nelson T. Hartson, Solicitor of Internel Revenue.

Mr. Davis. That disposed of this matter, then, did it, Mr. Jones?
I mean that this opinion disposed of the matter?

Mr. Jones. It seems that Mr. John L, McMasters, who was then
head of the estate tax division, dxsagmed in his own mind with the-
solicitor’s opinion, and, as I recall.it, and I think the record will
show, he went to Mr. Hartson s office, or to the assistant solicitor,
and asked that the case be reconsidered. Now, it may be that I have
another case in mind.

Myr. HartsoN. Noj that is correct.

Mr. Jones. In any event, I believe that Mr., Hartson or somebody

‘ und;ti him reviewed the case and stood by the former opinion as:
read here, .

Do T ¢
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. Mr. Davis, Now, when the matter was before this committee, you
had Schwab ». Doyle in mind, had l{on not, the case cited heref -

Mr. Jones. It seems that Judge Ramsell, who wrote the opinion,
had it in mind. _ L : ‘ o

Mr. Davis. And that held thai the act is not retroactive?

Mr. Jones: That the act of 1916 was not retroactive. - L

Mr. Davis. So that if this transfer was not complete in 1910, and
if there was a reservation in the mind of the decedent until his
death, that case would not apply; is that true? o

Mr. Jones. That was our opinion. We felt that the payment of
this large salary of $2,000 a month and a nondeclaration of divi-
dends to any of the other transferees, constituted a reservation of
income which would bring it within the statute, and that there was
a question also as to the passing of the title. But, of course, I would
like to say at this point that the members of the committee realize
that these are close questions, and we have never had any disag:ee-
ment with the solicitor’s office, because the responsibility is on them
as to their decisions, just like it is on us in our decisions.

The Cuamraan. I would like to ask you in that connection, Mr.
Jones, this question: You say the responsibility is on the solicitor’s
office. Is it not a rather unusual procedure that in the case of 2
big estate such as this, one man should override the judgment of
three? In other words. it is not an unusual procedure to override
the judgment of one, but it is unusual for one man to change, as in
this case, and override the opinion of three? '

Mr. Jones. I might say at this point that it has been my experi- -
ence that on these appeals to the solicitor’s office they have some-
times &s many as three men from the solicitor’s office at the hearing,
so that while Mr. Hartson would sign it as his opinion, he is never
personally present, but one of the assistant solicitors, and often
{WS’ and sometimes three members of his force sit as an appedl

ody. N ' '

The Cuammar. Have you any record as to the actual procedure
in this particular case to indicate how far the solicitor’s office did
go in reviewing this after the findings of your committee? -

Mr. Jongs. There is not any in our records. Perhaps Mr. Hartson
can enlighten you as to their procedure; but my experience is—and I
am speaking now from my own personal experience—that these
solicitors’ opinions all come to us under the name of Mr. Hartson,
without mentioning the name of the assistant solicitor or the name
of the members of the solicitor’s force who sat on the case. Those
names never appear on the solicitor’s memorandum, as far as I know.
Now, as to who sat on this particular case, I do not know.

The CuamMan. Mr. Hartson, have you any record as to who sits
on them? : o

*  Mr. Harrson. Yes, Senator. I would be glad to explain to the
committes just the course that this case took.

Following the disposition of the case in the Estate Tax Unit, as
announced by the opinion which Mr. Jones has read, & communica--
tion was directed to the solicitor of the internal revenue under date of
March 9, 1923, and signed by Mr. Estes, the deputy commissioner.
which reads as follows: » - '

There is transmitted herewith a letter dated,Marcli 8, 1928, from Messrs.
Vogelsang, Brown, Cram & Lange, Mills Building, Washington, D. (., by which

t
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these attorneys, acting for the estate, have appealed from the action of the
commrittee on review and appeals of the estate tax division in holding certain
trannfer made by this decedent taxable.

The entire file in the case is herewith transmitted to your office in connection
with the appeal. Your attention is called to the memorandum of the review
committee, approved by Deputy Commissioner McKenzle Moss, and dated No-
vember 20, 1922. The attorneys for the estate have advised this office that
they desire to be orally heard before the matter is finally passed upon by the
solicitor. The writer has advised them to make such arrangements direct with

your office.
Your attention is respectfully directed to the fact that this decedent died

March 20, 1917, and that since it Is an old case, it should be expedited as much
as possible.

I read that memorandum to show you the way it arrived in the
solicitor’s office. The case was sent to the solicitor’s office, and that
was the first notice that the solicitor had of it, when it came over
with the files. ‘

The CrairyaN. You mean the first formal notice?

Mr. Hartson, Well, I might say it was the first actual notice.

The CrairMaN. I do not mean personally, but as a matter of
record in the office ! )

Mr. HartsoN. The work in the solicitor’s office is divided, so far
as this character of work is concerned, into two separate divisions.
They are known as Interpretative Division No. 1, which covers in-
come and excess profit tax cases; and another division, known as
Interpretative Division No. 2, which covers the miscellaneous tax
cases, and the estate tax is one of the miscellaneous taxes.

Each of those divisions is in charge of an assistant solicitor, a
lawyer of experience and capability, one of the men who by reason
of his experience in the office has developed capacity to handle the
management of one of these divisions,

At the time that this hearing was held, and at the time this case
arrived from the unit, Mr. Hamel, who is now the chairman of the
board of tax appeals, the organization recently created by the reve-
nue act of 1924, was an assistant solicitor in charge of the division
to which this case went.

Mr. Hamel sat in the hearing, together with Mr. Swazey, a lawyer
who had the case assigned to him. I did not sit in the hearing, and
up to the time to which I refer I had no knowledge of the case at all.

There was a hearing afforded the attorneys for the taxpayer, and
the matter wasd extensiyely gone into.

At that hearing the representatives of the unit, Mr. Jones’s com-
mittee, were present. I do not know who the individuals were, but
the record shows their representation from the estate tax unit in
that hearing. They sat in with members of our office.

Upon consideration following the hearing, as is the practice. the
officers participating in the hearing discussed orally and finally
agreed tentatively on a decision, which was reduced to writing. Mr,
Swazey then proceeded to prepare an opinion which he and Mr.
Hamel had agreed upon tentatively.

When the case was finally written up Mr. Hamel had been pro-
moted in the office and had been taken from his assignment as
assistant solicitor in charge of this division to be one of the assist-
ants directly under my supervision. He was doing reviewing work
for me before this case was sent out. Mr. McLaughlin, who is now
assistant in charge of that division- had succeeded Mr. Hamel in
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charge of the division, and he considered the opinion: that Mr."
Swaze{ wrote very carefully before he approved it. - -

So that at the time the case came to my notice in the first instance
Mr. Swazey, Mr. Hamel, and Mr. McLaughlin had allvalt)‘ﬁroved it;
and, so far as the records are concerned, and so far as the fact is,
no one in our office has ever disagreed with this result, although
evels:yone recognizes it to be an extremely close case and a very diffi-
cult case.

The case came to my desk, and it just so haprens that, although I
am not able to study these cases in the detail that possibly the man
who is responsible for the decision, as I am, ought to be able to study
them, I did go into it, and went into it probably with greater care
than I would have had the thing been so apparently reasonable to
me. I looked at it with skepticism and discussed it quite frequently
over a period of maybe two weeks that that case was on my desk and
while 1 was studying it. o

The CramrMaN. Do I understand that that was in 19237

Mr. HarrsoN. Yes; 1923. The case came into the office in March,
1923, and it was subsequent to March that this action I am now
speaking of took place.

I was finally influenced, and I can not put forth the predominant
thing that influenced me, to sign the opinion which had been pre-
pared by Mr. Swazey, and which, as 1 say, came to me with the
'ap{)rova of everyone under me, in whom I had implicit confidence.

might say, however, that the State of California has held these
transfers to have been completed in 1910, when the gifts were made,
and it was on the completion of that transfer, bu¢ by reason of the
fact that it was made with death in mind and made to take effect
in Eossession and enjoyment at or after death, that they were able
to hold this property subject to the inheritance tax in the State of
California.

This would be an easy case to decide against thw taxpayer if the
Supreme Court in Schwab ». Doyle had held our Federal estate
tax to have been retroactive, because we then could have said “ Well,
the transfer took place in 1910, and it took place with death in con-
templation, or with a string to it, that it was the intention of the
decedent to pass that possession and enjoyment after his death.

In neither case could we do that. We had to say that no transfer
took place, no passing of title occurred at all, which, of course, was
directly contrary to what the State of California had done in en-
forcing its State inheritance tax. We had to say that the whole
thing was a subterfuge, that it fell entirely, and had no legal effect,
when it seemed that if this had been an isolated instance, we might
have had considerable grounds to hold; but this, we were convinced,
and I think there is no dispute about 1t anywhere, had been rather
a practice that this taxpayer had followed over a period of years.
He had had other securities indorsed to him. For what purpose?
For the purpose of conserving the proEfrty of his children; for the
purpose of managing their estate. anaging what belonged to
them, in other words. :

The CrairMaN. I would like to ask at this point if the Govern-
ment is as gulhible as all that, why not let all of us doit? Why have -
any inheritance or State taxes? I can do that with my children and
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still manage to have the income. 'If the Government has got to
accept that sort of fiction, I do not see why you collect any inherit-
ance taxes at all, or that 8 man is ever called upon to pay any.

Mr. Hartson. The answer to that is this: Had the estate tax been
retroactive under the 1916 act, we could have held that this did have
some sort of a string to tie it to his death and to be effective at some
later time. . -

The CrHamrman. In the interest of the Government, I think you
should have taken the position that the transfer did not take place
until death, as a matter of fact. ‘ ‘

Mr. HartsoN, That may have been.

The CHazasman, Certainly. ‘

Mr. Hartsox. We thought it could not be done in this case, because
this was not a departure from the practice in instances embracin
those same facts which had been followed in the past and which hac
no effect whatever on taxes, either State or Federal. '

Furthermore, there was an acknowledgment on the part of these
individuals, after the transfer had occurred in 1910, that ownershi
was in them respectively and that the State of California had helg
that this transfer had occurred in 1910, but that it had occurred to
be effective at some later date, which, because of the case of Schwab
2. Doyle, was & theory that we could not adopt.

The Cuamman, In that connection, as I understand it, the depart-
ment is aﬁainst glft taxes. I do not mean to say the individuals, but
I mean the heads of the department are against the gift taxes. If
an estate can get away from an inheritance tax in any such plausible
manner as that, should not. a gift tax be'justified so that the Gov-
ernment in some manner collects a revenue from the estate?

Mr. Hartson. I think, Senator, that was the reason for adopting -
the gift tax, or one of the reasons for adopting the gift tax, the
practical difficulty of determining what was in the decedent’s mind;
and if it could be determined, it would only be evidence in the pos-
session of the decedent or his immediate associates, usually his
family, and that testimony would all be adverse to the Government
when it came to trial. .

By way of further enliihtenment on the attitude of the solicitor’s
office un this question, I should like to say this: That we have been
in court in & good many ceses. We have gone to judgment in six
cases during this period of time where the issue of tax has been tried
out to a jury, and out of those six cases we have only won one of
them. e have had five adverse to us, and the reason was, first,
because the Government had nothinﬁ on which to really base a
defense except what might be termed a suspicious set of circum-
stances; but the decedent, the widow, perhaps, the decedent’s lawyer,
and the decedent’s family appear, each of whom may be beneficiaries
by reason of the transaction, and the Government has no evidence
except by the cross-examination of the witnesses produced by the
taxpayer. ] L.

Now, our experience has been unsatisfactory in the winning of’
cases; and let me point this out: That the cases we have gone to trial

_on are the cases that we in the solicitor’s office were convu}ced the
estate tax should attach to. They were not the hard cases, like this.
They were cases that we thought to be certain and pretty definite,
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and we only won one of them. I think everybody will recogmize the
practical difficulty of proving a fact such as is required to be proved

to enforce a tax of this kind. ., U
The Cuarman. I would like to ask at this point if there was any
effort on the part of the agent in the field to interview. the associntes
and the friends of the decedent and to ascertain whether:there was

any such motive in his mind when this was done. Y
r. Harrson, I think the estate-tax.examiner ordinarily is yery
thorough in his examination, and I think there is every effort of the
character that the Senator suggests made by the estate-tax examiner
to develop all of these facts, interviews of the doctors and the people
who were close.-to the decedent, both at the time the transfer was
made and at the time of his death. o Cey e
Senator JoNes of New Mexico. Was that done in this.case?. ; .

. Mr. Hartson. I think it was. - . . . S
The CraRMAN. Have you.the‘rerort of the agent.in this casa?;. |,
Mr. Hartson. They are in the file; yes, sir, . . .. ...5.
. Senator. Ernst. Did the court give pretty fully.its reasons. for-hold-
ing that there was delivery in 1910 of the transfer? " .. .. 1 ...
~ Mr, Hartson. The court never had passed on this, Senator Ernst,
Senator Ernsr. I mean—— ' Lo s

Mr. Hagzeon: You mean the State of Californiaf.. ... ..#F
‘Senator Erner. Yes; in the State of Califorina, in determining
the question, whatever authority it was that did it. : . ey

s Mr. Hartsow. I do not. know personally. 1.never was:in posses:
sion of the reasoning of the opinion.of the State officials in holding
this. to have been. a transfer made in contemplation of death and to
take effect in possession and emog\nent at or. after death; but that
was the result of their holding. . The estate paid it without. protest,
and it was settled. . They paid the tax on.it, and, we.yery, probabl
could have done the same thing and collected the Federal tax, as-
say, had it not been for the, fact that the Supreme Court would not
Eermit a retroactive enforcement of the estate tax law, which.was
631;' enacted in 1916, and this transaction, of course, took place in
110’~=‘2“l':"" ’ ool R o S N
Mr. Davis, Is\i/t not-a fact that the revenue,was reserved to the de:
cedent in this case, as the committee holds®: - .~ . .. . ... .
Mr, HarrsoN. Well, there is this fact, that the income to the corpe-
ration. was not distributed at all, except. that the president of the
corporation ‘received-a.salary. ... . . - . 1oy
‘Mr. Davis, He drew. all of the income in salary?. . . . .
. 'Mr. HartsoN. No; T think that is an exaggeration, Mr, Davis, .
Mr. Davis. I am basing it on the committee’s report. - That ' would
seem to'be their showing. .~ . .. . .. . e
- Mr. Harzson. I think that is not: borne out by the facts, if you
. have drawn such an inference. I think the estate was very profit-
able-—I do not mean the estate; I mean the business of the corpora-
tion. It was a holding company, end it was very. %oﬁtable; i
made large earnings, but they only distributed this $34,000 which -
was Che salary, and probably not an unreasonable salary, to the head
of a business of that character. ST S
Mr. Davis. During the decedent’s lifetime, after the transfers, the
heirs veceived no henefit? S
92919—24—pT 5—7

R
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© Mr. HarrsoN. They received no distributions; neither did the de- -
cédent, except in return for seérvices he rendered the corporation.
The Cuairman. Of course, a person holding only 50 shares would
not receive very much. - L R
Mr. Harrson. No; that is corréct. ' Of course, the children did
receive a distribution as soon as the father died. )
Mr. Davis. Is your position there simply in the nature of a re-
view of the review ¢ommittee? . : _
Mr. HarrsoN. I would like to explain, Mr. Davis, and I am very
glad you asked me that question—— * s
Mr. Davis. Pardon me. I ask it for this reason, to find out
whether you take new and additional evidence before your office,
or whether that all should be submitted before the review committee
and let them pass on it before it comes up to you? o
Mr. Harrson. The present regulations specifically require that
that be done, and that it all be considered in the Estate Tax Unit
before any appeal ishad. - .- o
- Now, we are using this term apﬁeal ¥ here rather loosely. There
was no appeal in this casé at ‘all. No appeal ag of right, no appeal
afforded iy law, no appeal under our regulations, in this case or
any other cases, arising at that time, = - L
hese cases appesy: first in' the unit on call an abatement claim.
There had been an’ audit of the Stdte tax-examiner’s repoit, and ‘an
assessment had been mac's; < The estate then filed an abatement claim.
It then came down to the unit, and the unit heard the estate or its
representatives on this abatement claim. '
' Again, following an:adverse decision by the unit on the abate-
mernit - claim, ‘the taxpayer, as of right, had no appeal, so far as
announced in'any law or any regulation at all; but the commissioner -
has determined that on claims arising either under income taxes
or under estate taxes, there shall be what is termed-a review by
some agency separate from the agency that first considered it. In
income taxes, due to their large volume, the review of claims only
occurs where the amount of tax is in excess of $50,000. There is such
a large number of those cases that the review is overburdened on
income taxes. In estate taxes and miscellaneous taxes, the review
of t}xlgse claims occurs when the tax is in excess of $500. It is much
smaller. ' SRR : T
Now, in this casé, whether the taxpayer has an additional hearing
or not, whether the Estate Tax Unit had decided in favor of the
estate on their hearing, regardless of what decision was made in
the unit; there would have been a review of this abatement claim in
the solicitor’s office.. - o L
Senator Ernst. You mean even if the estate had not asked for it?
- Mr. HartsoN. There would have been & review in the solicitor’s
office of the abatement claim even though the estate did not ask
for & hearing; or had not asked according to the terms of this letter
of transmittal from Mr. Estes, an appeal. ' ‘ :
- As a matter of practice, that review has been called frequently.
and I think miscalled, an appeal where the taxpayer really does not
have it as a right, although on income taxes the law gives it to him.
and did give it to' him before the 1924 act.. It was made effective
when this board of tax appeals was created. There was that dif-
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ference between an estate tax case and an income tax case; but I
believe that, due to the fact that no reasonable distinction could be
made between a taxpayer's right under an income tax and his right
under an estate tax, the commissioner determined, as a matter of
policy, that some general practice giving kim this appeal should he
adopted. Although it was not one of right, it should be followed
in estate taxes just as it is followed as of rigilt in income taxes.
. That is what brought the cuse over to our office. It would have
been there, anyway, on the abatement claim.. The taxpayer wanted
to be heard on it, becanse he had been informed that the decision was
adverse to him in the Unit. He then wrote to the selicitor’s office
asking for a hearing, which was afforded him. R
Senator Joxes of New Mexico, Mr, Hartson, was that decision
which was. signed by you the final action of the burean, or did the
deputy. commissioner- sign a final decision in the case? - : ,
~Mr. Harmson. This ‘oginion of the solicitor’s office is merely a
memorandum.. Tt went a'c,l:‘ to the deputy commissioner, in charge
of the Estate Tax Unit, and, us a matter of practice; he is guided
by it. Should he desire not to follow it, he could well go to the
commissioner and say, “ Here, I have been advised by thé solicitor
in this way, but I think it is wrong,‘and I refuse to. do it or to
carry it intp.effect. > .. The opinion of the solicitor is not the final
action. - It is a.mere expression of opiniom, which, -ordinarily, is
rsuasive, and guides those in the unit in the administrative activ-
ities of the burean, . - - .
Senator Jones of New Mexico, But the final decision in the case

is ii!gned by whom? * - - A 4 ,
" Mr. Hartsox. It is signed’by either the deputy commissioner, or
some one acting for the commissioner. It is the commissioner’s
action. He'is the only one, really, who is anthorized to act on these
abatement claims. ‘The decision there was on the abatement claim.
The Cuarman. Who signed that in‘this case? - -

" Mr. Harrson. ‘There is a rubber-stainp -sig_natu‘ro of Mr. Blaijr
on the copy of the letter advising the estate of the decision. I
rather assume that, by reason of the type of the rubber stamp that
is, ,usgdt,'L{r.' Blair' did net sign it personally, but his name was
signedtoat, o0 - o - ‘ ‘
" The CuAmMAN. To whom was that letter addressed?

" Mr. HartsoN. It is addressed to the estate. R

‘The CuarrmMaN. Will you read it, and see what it says?

Mr. Harrson. It is dated September 18, 1923, and is addressed
to Frank Schwabachér et al., executors estate of Sigmund Schwa-
bacher, care of collector, San Francisco, Calif.,, and reads: .

Sirs: The burean has examined the claim filed by you, as executors of the

above-named estate, for abatement of $77.029.48, ‘the additional Federal estate
tix founit due from the estate, ad.expinined in the letter:of notification dated
Octoher 12,3022, ...« ., . . ¢« o o Fo i L

“The claim is directed to the following item: 1.000 shares Sigmund Schwa-
bucher Ca. -(returned as 30. shares), veturned, $42,500; determined, $1,110,-
609.28 ; adjusted, $55,530.48, ) : ' ! : o o
. Upon reviéew of the return, it was determined that the 930 shares of the
stock of the company which ware not returned, and which stood on the books
of the company in the names of, members of. the decedent’s fumily, were the
property of the de,eed_ent., the transfer of.the sfock by the decedent to memhers
of his family not h STt

aving constithted completed gifts. !
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i The clalm was presented by weitten and oval argument, sypported by docu.
mentary evidence. - A hearing was held hefore .the legal unit of the bureau on
May 23, 1023, Aft‘if carefully consldering all the evidence, together with the
reasonablenéss of ‘the conflicting inferences to he drawn therefrom, the con-
clustori ‘18 reached. that it. has been: sufficiently shown: that'the decedent in
makihg the transfer of the 850 shares intended to divest himself of the title
to the property ‘transferred, and thet delivery was made, with that intention,
Accordingly, the 950 shares are .excluded from the gross estate of the decedent
for the purpose of the Fedefal édétate tax, = ‘' o oL

_That paragraph, as i'ou will no_doubt remember, is really copied
from the last paragraph of the solicitor’s opinion. =~~~ .7 .
- In the review of October 12, 1022, the gross estate was determined to be
$1,207,326.65, the deductiong $85,284.43, and the net estate $1,202,042.22, The
reduction made in connection with the item protested and affecting the gross
estate amounts to $1,058,078.82, making the corrected total thereof $242,247.83,
The ‘deductiony are left unchanged. The resultant néet éstate is actordingly
now determined. to be $146,988.40, the ‘tax of $1,754.82 was' battsfied on the
basle of the returm, the egtate, is aceordingly .lahle for: an.additiopal tax of
1,004.58, As the outstanding assessment against the estate amounts to $77,-
.48 and 1s excessive it the sum of $76,024.90, your claim for abatément of
$77,920.48 will be prepared: for allowarice 'in'tlie sum of $76,024.90, and s te-
Jocted B £0.81,00488. . . .1 ol . oeoase e
Such portion of the additignal tax a8 remalns; unsatisfied shonld be paid to
the collector at San Francisco, Cauz. .withoyt :t,urth,zg, dejay, together with in-
terest at the rite of 10 per cent per'ahnuimn from the éxpiration of 80 days from
recéipt; by thé eatate, of the lettet’ of 'notificdtion, dated Odtober''12, '1922, in:
cl’gdlng sitich’ time: as:is necessary for the. remittance to.reach the collector's
OMIO®y: . - .o oo bt Gy R e et e 0 et
Respecttolly, A
T .:»sp,ec, ‘y R TR S YURS B I D. H, Bram, Commissioner.
. Senator Jones of New Mexico. As to that 10 per. cent there, what
is that; undﬁu:.whaﬁ provision-of the law.is that imposed, or-on what
lS»it.lm e :Q,. ! o ' s ‘,;4‘:‘, RIS Lt M e
- Mr. Hawrsow., Senator;, Jones, before. I answer. that, I would like
to add to. what, I have already read, that that letter whigh.I have
just finished reading was.initialed 1n: due course. It.bears the ini-
tials: “RX R. S,,” f‘X.\C.,??,f‘. C. W. J., “H. K. M.,” “F. E; P,,)” J.
C. 8.7 “J:. B, McL.,? and “M.”. .. . 1. el Gy T i
.. Now, . to reade;baciﬂward,.the A M., is the initial of Mr. Maddox,
who gets for the. commissioner. . J. 'B.. McL.”, ig.assistant splicitor
McLeughlin. “J. C. 8.” is J. C. Swazey, the lawyer who, wrote the
opinion in the. solicitor’s, office, : “ F. E.,P.” ig;Mr.. Page, assistant
deputy commissioner. “H. K, M.’ is Mr, . Melcher, head of the
Estate Fax.Unit,, “C. W..J.” is Mr. Jones, ;and “A. C.”, is: Mr.
Christie,. “R, R, 8.%-do you know who.thet is, Mr. Jonest ./
! Ml‘.iJON!‘}Sn‘meale;Qne oiﬂleclalmgrsecnon,, RIS B
Mr. Hazzson:, Theclaim, itself which is allowed, as indicated in
that letter, was signed by Mr. Page with his S}E:%"Wm’ acting deputy
comumissioner, and .is also signed by Mr, McLaughlin, the assistant
solicitor. . I mention that to show that.after the solicitor rendered
the opinion, it went through the usual course, and everybody having
an‘yj\_lmdwledge roperly on such a ¢asé considered it, and undoubt-
edly were guided by the og‘ln‘lon of the solicitor; but had they any.
very serious protest to make over it, they could have carried it to
the commissioner ‘and have brought it to his personal notice, which
I thifk doubtless was niot done in thiscase. =~ -~ .
Now, to answer Senator Jones’s question, will you state it again,
Senator, please?



INVESTIGATION' OF BUREAU ‘OF INTBRNAL BEVENUE 851

-."Phe Cramman:’ He asked: you why you asked 10 per cent of: the
amount of the tax after a certain time. - -~ - -~ ..
"My, Harrson. That:is ‘the penalty that the law carries. - I ‘do
not know just what the Senator has reference to. G
- Senator JoNes of New Mexico. Does the law carry it in all cases,
whether there is a,niv question of fraudinvolved or not? S
"~ Mr. HarrsoN. The 10 per: cent penalty has no refsrence/to fraud,
Senator. It attaches when the cix is not paid within 80'days.’ Did
the Senat?or ask me whethel theré was any question of fraud raised in
this case A
Senator Jowes of New Mexico, No; I did not ask that, but I was
just wondering' about that 10 per cent penalty, as to why there is-such
a rate of interest provided in the statute, or whether that did apply
to all cases where there is just simply an investigation to determine
the amount. It seems to me that 10 per cent penalty where there is
an honest endeavor to adjust the matter properly isl-lf:rétty drastic.
~ Mr. HarrsoN, Of course, the amount of the penalty is & thing
that Congress has determined, and I do not know what was in the
congressional mind at the time that it was passed; but it does not
involve fraud, necessarily. ‘The law merely providés for a 10 per cent
penalty when the tax is not paid within 80’ days. . Ordinarily, I
think those are compromised, are they not? ° =~ =
' Mr. Pace. No, sir.  That 1s the statutor’y provision that when the
t;:x is rot paid within 30 days after receipt of the letter of notifica-
" 'Senator Jons of New ‘Mexico. After whatt =~
Mr. Page. After the receipt of the letter of notification.
Senator' Jones of New Mexico. Here is'a case where the notifica-
tion was for seventy-odd thousand dollars, but it was finelly ‘deter-
{;ﬁiﬁed that the amount due was only between one and two thousand
ollars, ' ‘ : o
" 'Mr, Page. Yes.. - o e
*" Senator Jones of New Mexico. Now, what do you consider the
notification——the first notice? - ,
" Mr. Page. Well, ordinarily, where there is no——
~ Senator Jonks of New Mexico. Or where there is an adjudication ¢
Mr. Page. I will explain that, Senator. We will send out a letter
as the result of the audit. This is prior to any claims being filed.
In that letter, we state that we have found, in the case of an addi-
tional tax, the amount, and if it is not paid to the collector within
30 days after the receipt of that letter, we state that interest will
accrue on the additional tax shown at the rate of 10 per cent. '
Senator Jones of New Mexico. Yes. B
. Mi. Page. Now, that is imposed by the statute. Prior to the 1924
act, on the estate tax, they also had the right to file a claim for
abatement after receipt of the letter. That suspended payment, and
the interest at 10 per cent only accrues on the balance of the tax
determined after the adjustment of the claim for abatement. .
" Senator Jones of New Mexico. Here the recommendation was for
a very large amount. , .
Mr. Page. Yes. - .
Senator Jones of New Mexico. The tax;;ayer, if he had any
bona fide claim for abatement, would not feel like paying that whole
amount, would he? ‘ S
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. M. Page. He does not have to... The claim:for abatement sus-

pended payment, and we only charge interest. on the amount ulti-

mately found due from the estate. 'ﬁfe abatement adjustment super-

cedes the letter of audit.. - R :
Senator Jones of New Mexico. In this case, the.claim of 10 per

cent dated back to the first notification, . " . : S

" Mr. Page. That is right. That 10 per cent is interest and not

penalty. It is interest imposed by.the statute. . . = :

_ Senator Jones of New Mexico. Is that, 10. per cent still carried
in the present law? _
Mr. Pacr, No, sir; that has been reduced to 6 per cent. o
. Mr. Davig. When this matter came to you, Mr. Hartson, under
what we call the ap(feal here, it would. ,not.onlilhave the record as
you found ijt, but do you sometimes, hear additional evidence by
llﬂidaVlt «etco?/ L \ N . i . eyt . .
Mur. Hartson, I think so; yes,..

' Dl e

L \ v .

 Mr. Davis. Why is not ,that-submitted to tl)é:réi’ie\v commlttee as .

a whole, and let the whole thing come to the rqview committee first{
- Mp., ﬁAm'soN. It would be highly desirable if that practice could
be followed, There would be none more anxious to see such a result
come about than the men who work in the solicitor’s office, but many
different contingencies are constantly. presented .to us as bei
groynds why new evidence should bp,subzxxi;ted. . Frequently counse
change and frequently the pursuance of an investigation. will not
develop a fact until the case has been argued over some period of
time through an office or two. I personally have felt that in some
instances, possibly they were reluctant to submit information, and
finally they produce it when actually confronted with the absolute
necessity of doing so.. We never know just how far they are carry-
ing us on this production of evidence, The bureau has been overly
liberal—and I say that is a fact beyond any question—in permitting
. taxpayers to have hearings, to continue hearings, to produce addi-
tional : evidence, . to produce briefs, to produce further argument,
until the time has gone by, and delay has occurred in some of these
cases largely because of the taxpayers’ insistence, plus a liberal sym-
pathetie attitude on the part of the burean. ' . - ‘

Senator Joxes of New Mexico. In giving the ?portunity to be
heard, what would be the practice now, so far as the giving of this
opportunity to apgeal is concerned T :

Mr. Harrsox. The practice now—and I will limit it to estate
tax cases, ns we: are on that g(l:ase of the matter just now—and if
the Senator wants anything about income-fax matters, that can come
up later, but just now let us speak of estate-tax cases—is that the
investigating officer,. believing that he has found additional tuxes
that should be assessed against a decedent’s estate, reports that in
the usual way to the unit, and instead of making an assessment
under the practice in effect when the Schwabacher case was under
consideration, that report is audited, and .there is a proposal in
writing made to the representatives of the estate, or to the estete
itself, that an additional assessment or the assessment of what is
termed in the law a deficiency, shall be made, or will be made, or is

roposed to be made. Then the taxpayer has his hearing in the
state Tax Unit. What is the number of that Treasury decision

to proceed on review in estate-tax cases?




-5

|
INVESTIGATION OF BUREAU OF INTERNAL BRVENYE 658

Mr. Page. I can not give you the nuymber. ... . .. -
- Mr. HarrsoN. There has been recently, within the last three
months, a Treasury decision promulgated;, which annotunces the pro-
cedure that shall ‘be followed in the bureau on that proposal to
assess a deficiency. o S . :
Senator Jones of New Mexico. I think it would be well enough
f(ln' us to have that order of the department put in the record at this
place. . I T
Mr. HarrsoN. I will see that yon get it. I have not the number
in mind just now. e e
The hearing that takes place in the Estate Tax Unit follow-
ing this announcement or proposal to assess a deficiency against
the estate, under the terms of this Treasury decision, is made
final and conclusive as to all questions of fact and questions of
valuation. You will find in the estate-tax, cases the value of securi-
ties and the value of property is one of the most difficult things that
has to be determined, but the unit is final on the decision of all of
those questions. However, the Treasury decision permits a review
or an a_pseal, because the appeal is only, provided by the statute. for
the board of tax a i)eals in the solicitor’s office’ on questions of law,
purely questions of law. . N
Conceding, then, a case which,involves both questions of law
and of fact, a hearing may be had in the unit finally determinin
the question of fact, and an appeal on the question of law, whic
is unrelated to the fact, in the solicitor’s office,; and if both: are
adverse to the taxpayer then the taxpayer is given a 60-day regis-
tered letter, which announces the proposal that the bureau has made,
and advises the taxpayer of his rights, within 60 days, to note an
appeal with the board of tax appeals. : '
ne of the cases that Mr. Davis has asked for on this list of six
cases to-day is now before the board. of tax appeals, but, relatively
speaking, we have but few cases before that board which involve
estate tax. " . \ I
Senator Jones of New Mexico. Then, under the present pro-
cedure, the Tax Unit would pass upon. questions of fact and law,
and if a.taxpayer wants to review the question of law, he can have
tlfmft re;'iew in the solicitor’s office, but not a review of the questions
of fact? , o
. Mr. Harrson. That is correct. o Y
Senator Joxes of New Mexico. And then, if he is dissatisfied, he
may take an appeal to the board of tax appeals.. ' A
Mr. HarrsoN. That is correct. ' . L
Senator Joxes of New Mexico. So that what occurred in. the case
just under consideration, or which we have been’ discussing this
morning, would not occur under that procedure? o
Mr. Harrsox. I think that is correct. T think this Schwabacher
case was largely a question of fact—a question of fact to determine
what the intention was, and, given the intention, the law is not diffi-
cult to determine, ' ‘ . '
. Mr, Davis. And it might come up to you on a question of law as
it stands? o ;
Mr. Harrson, It is difficult, thongh, to determine and get a dis-
tinction clearly divorcing the questions of fact from the questions of

ot
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law. Very frequently they 'sare so interwoven that it is almost im-
possible to separate them. ' e
Senator Jones, one further statement: The reason why there has
been a distinction made in giving whet might be termed a legal
review, but not a fact review, in the bureau before going to the board
of tax appeals is because of the experience that the bureau has had
in defending these suits'in court. I believe the commissioner has
thought that on questions of law the men who are going to have to
stan -QE in court and discuss them intelligently and sustain them,
if igoxsssx le, ought, to be given an opportunity to look them over. I
think that is oné ‘reason that he says the (}uestions of law should be
:goked::p by the solicitor, but questions of fact shovld bé final with
eumt. s ' ' ‘ o
Senator Jones of New Mexico. Well, the Loard of tax appeals
passes upon those questions of law and fact, does it?
~ Mr. Harrson. Yes, sir. D Y
Senator Jonxzs of New Mexico. The solicitor’s office passes on the
law and the Estate Tax Unit passes upon the facts, and if the tax-
peyer is dissatisfied he will take an appéal as to both to the board of

tax apgelsals?

Mr. Hartvon. Yes, sir. L (o e

- The Cramuman. I observe from the press that the board of tax
appeals is being used very little, at ledst apparently but' very little,
by the taxpayers. =~ =~ . R
“Mr. Hartson. I can give the Senator some figures which are sub-
stantially correct. They may vary a few cases one way or the other,
Bl;t tgney will be enlighteniing on the condition of cases before theé
oard. ' ‘ S

There have been, roughly, 600 appeals of all kinds and character
referred to the board. The board was first organized about the mid-
dle of July; so that between the middle of July and the 1st of De-
cember there were, roughly, 600 appeals taken to that board, which
involved estate taxes and income taxes. But there are few estate-tax
cases.” Of the 600 that have been appesled there is quite a substan-
tial number where there is no jurisdiction, or where there has been
some defect which has caused the taxx’)l:‘zyer to withdraw his appeal
after he has recognized the defect. There have been a number of
ugpeals, running less than a hundred, but quite & substantial number
of the appeals of the 600, which hdave been withdrawn, but which
have not come to issue, and which will not.

Senator Ernst. They have been withdrawn because they could
not be successfully sustained ¢ : ‘

Mr. HarrsoN. No; I do not think that is the attitude. I think
that in some cases it was shown that no proper ground for appeal
existed. The taxpayer, when his attention was called to it, readily
acquiesced in that view of it. That occurred quite a good deal
at the beginning, when pecple did not kncw what their rights
were, and they would just write in an informal appeal. In any
event, for one reason or snother, defects in the appeals which have
been taken have reduced the 600. There are about 150 of the 600
that have been submitted to the board where there have been argu-
ments, heérings held and evidence adduced, and of the 150—speak-
ing in round numbers now—about 30 or 35, possibly, have been
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decided. So that there is not a very large number of appeals that
have been taken in view of the number of 80-day registered letters
which form the groper basis for appeal, 600 is relatively small,
I should say. I do not know how meany 60-day letters have gone
out since the board was created, but they are in the thousands.

The CuairmaN, How many are sitting on that board nowt? - -

‘Mr. HarrsoN. There are 12, - o AR

The CramMAN, Of the 28 that were appointed? -~ - -

Mr. Harrson. Of the 28 that were suthorized, there are 12,

The CaamrMaN. Are they all sitting in Washingtont . . °
. 'Mr. HarrsoN. They are all sitting in Washington, and they are
divided into divisions. They do not all sit at the same time. R

The Caamman, How much of a collateral expense is that to the
bureau by way of payment of salaries to the men themselves?

Mr. Nasa. We have set aside an allotment of $500,000 this first
year, Senator Couzens, -~ =~ o
: Th?1 ClgAgmuAN. That has to be prorated over the whole 28, or
just the : S ‘

Mr. Nasu. That was on the basis of 28 members to be appointed.
If they do not appoint the 28 members, it seems that they will not
use that up, although in the first year there are some additional
expenses that will not be incurrea in the subsequent years, in the
wag :tfh purchasing furniture, file cases, equipment, stationery, and
so forth. :

Senator Jones of New Mexico. How many employees are there
connected with that board ¢ ' : '

Mr. Nasu. In addition to the 12 members, they have about 3b
employees, secretaries, stenographers, typists, and clerks, and one
or two lawyers. o ‘

The CramrMaN, What do the members get?

Mr. Nasm. $7,500 a year.

The CHAIRMAN, And the lawyers? , -

Mr. Nasu. According to the classification grades. I do not re-
call just what they are, but they are subject to the classification
act, the same as any other Federal employee. - '» :

The CramrMAN, Would you say that these entire 12 members and
the staff are busy all the time with those few cases?

Mr. Nasa. I have not any direct knowledge on that, Senator.
I have not been in that building but once since they were organized,
and that was in the early stage of the organization.

ThegClIAIRMAN. Who has direct supervision over that—the Sec-
retary :

Mr. HarrsoN. No, sir; the President. The law makes is a sepa-
rate agency within the executive branch of the Government. I
think it says an independent agency within the executive branch
of the Government.

Mr, Davis. Mr. Solicitor, so far as the questions that have been
submitted to you to pdss on, the legal questions, are concerned, that
ends the matter so far as the Government goes. They do not reach
the appeals board after that, when you have passed on them, do they$

Mr. HaxrsoN. Previding it is satisfactory to the taxpayer and
he acquiesces in it, there is no appeal to the board, because the law
permits an appeal from a dissatisfied taxpayer. If the taxpayer is

-
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satisfied, no appeal results. The law does no contemplate an appeal
to this board by the Government. :

- The Cuamman. As I recall the figures, roughly, the result of
this decision was that there was a rebate of $75,000 and this rebate
or abatement of $75,000 was obtained by a former employee of the
Internal Revenue Bureau, as I recall it. ' :

Mr, Harrson. I do not know what the Senator means by “ob-
tained.” It was obtained by statute. : ,

The CramrMaN. I mean obtained through his activities. -

Mr. Davis. The party representing the taxpayer was Mr, Cram, «
}orme;‘ deputy commissioner of internel revenue. Is that it, Mr.

OneS . [ ) . N .

. Mr. JonEes. He appeared before our committee. There may have
been-a California lawyer, too, but I do not know as to that.

. +The Cuamman. What I am trying to get at is, that one of the
reasons we take these cases up is to get at the routine that these
things Eass through in the Internal Revenue Bureau, and to see who
takes this action, due to the fact that many statements have come
to Senators-individually that ex-employees of the bureau- have in-
fluence. with.the bureau, that Washington is full ¢ . ex-employees,
who are posing as tax experts, and who go into the bureau because
of their familinrity with the system and their acquaintance -with
the employees and obtained decisions favorable to their clients, which
the taxpayers who are not familiar with them would not be able
to obtain, : . ‘ :

In that connection, I would like to ask if you have any idea of
what fee a lawyer would receive for obtaining a refund of some
$76,000, or perhaps “ an abatement,” is a preferable term.

Mr. Hartson. Senator, I would prefer not to try to answer that, -

- because I have no knowledge in regard to it. Lawyers ditfer just

like race horses differ. Some may come very high, and some come
rather reasonable, and I do not know what these people, Messrs.
Vogelsang, Brown, Cram, and Lange would have received in a
case of this kind. I do not know, but I want to say this, in view
of what the Senator has said, that I at no time personally discussed
this case with any representative of the taxpayer. I never sat in a
conference, and never saw them with regard to this case, and yet I
feel absolutely confident that it was my decision rather than of my
associates. I am perfectly satisfied in my own mind that it is the
correct decision, even though some may think it a doubtful one,
and it may be doubtful. Mr, Cram, I understand from the record
here, was the attorney who was acting. He discussed it with the
attorneys in my office, and the record here shows the attorneys whom
he did discuss it with, and whom. he interviewed, and they all
recognized the difficulties that the case presented, and they brought
it up to me. The attorneys did not sign it themselves, but I was
responsible for it and I signed it myself, and I studied it myself,
without talking, as I say, with the taxpayer’s representative at all.
Of course, I had the estate tax memorandum before me and the
complete file.

. T % CuairmaN. When did Mr. Cram leave the department, do you

now?
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. My. Hanrson, X do not know, Senator Couzens. I know Mr.
Cram, having met him: X know his name, but I would not know him
if I saw him in the room here, unless by reason of some other cir-
cumstance I weuid have reason to suspect that that was he. I do
not know when he was in the department, .

The CrairmaN, Does any member of the staff recall when he left
ths department?

Mr. Nasa. Mr. Cram was deputy commissioner, I think, during
a previous administration, eithcr under Mr. Roper or Mr. Williams,
Like Mr. Hartson, I just know there has been such a man, and I
think I have been introduced to him once. I do.not know that I
could recognize him if I should see him, S o

Mr. Joxrs. I would say that he has probably been out of the
service for at least four vears, I think it has been four vears or more
since Mr. Cram was in the bureau. .

Senator Jones of New Mexico, Somebody told me that this board
of appeals was not considering any old cases. It does cccur to me,
in view of the discussion here, that that information was not correct
and that it does review cases which are coming before the board of
review, although they may be old cases or recent cases; so that in-
formation, I take it, is incorrect. :

Mr. Harrson. That is incorrect. Senator. The board has jurisdic-
tion to hear appeals from proposals to make assessments of deficien-
cies. You could not go back and open old cases, closed under prior
acts, and which have been settled by the commissioner.

The Crzaitrman. That would seem quite properly so.

Mr. Harrson. But cases that are still in the mill, if they relate to
cases in which the commissioner may make an- assessment of the de-
ficiency, the taxpayer may take his case to the board of tax aé)peals.

The Cuairmax. Have vou the field agent’s report in this Schwa-
bacher rase here?

Mr. Jones. Yes, sir: we have the entire reports,

The CrarMaN. I was just wondering if they are verg lengthy.

Mur. Jones. The gist of the reports was embodied in the committee
memorandum. Those reports are quite voluminous. There are
probably 50 or 60 pages in each one of them. '

- The Cramrman. What I would like to know is-—and I think Sena-
tor Jones has brought it out, too, how far you went in the examina-
tion to find the intent of the decedent. Is that right, Senator?

Senator Joxes of New Mexico, Yes.

Mr. Jonres. My recollection is that you will find in the files that
there was an oral hearing before the revenue agent in charge at
San Francisco in this case. :

Mr. Davis. And were these people all at that hearing, the people
involved in these transfers? ' '

Mr. Joxes. I think some of the children were, and I believe the
widow was, too, but I am not quite sure. I can find out.

The Cuairman. Well, T think the attorneys on our staff ought
to read up on the facts and tell us what they find. ‘

Senator Joxrs of New Mexico. I think it would be a good idea
for them to go over this report to see what evidence, outside of the
members of the family, was obtained, if any, and what the family
did testify to in regard to this transaction, because evidently the
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field agent reached the same conclusion as the investigating unit as to
the transaction. =~ -

The Cmammax. I think this is an imporiant matter, because if
the bureau had to repose in one solicitor the responsibility of set-
tling these enormous claims, the law. is wrong and subjects the
solicitor to unwarranted and unjustifiable inferences, and I might
also say charges of dishonesty and graft. which responsibility should
not be placed on any solicitor under the law. I think, if that is
the situation now, it should be corrected. ' :

I would like to ask Mr. Davis if he will look into those reports
of the field agents in connection with this estate and see how far
they wént in the examination of others than those immediately
interested. ?

‘Mr. Davis. In doing that, I wonder whether we should set up the
testimony of those interviewed, or just pick out the testimony of
certain ones. I was going to ask that n summary of the report be
introduced in the record. Have you a summary there, Mr, Jones?

“Mr. Jones. We have ‘a summary of the agent’s recommendation,
but I find attached as an exhibit, marked ¢ Exhibit K,” the tran-
script of testimony taken before the internal revenue agents, Guern-
sey and Darrow, a deputy collector representing the Government,
and W. Orrick, attorney at law, representing the esiate. That was
taken on December 16, 1919, at which various witnesses were present.
So there was a hearing at. San’ Francisco.

Senator Jones of New Mexico. I think that vecord in the appeals
office should be summarized and briefed.

The Cuairman. It should not be necessary for the committee to
waste time in Foing over all of these mutters there, but I think the
attorneys should pick that out for us. ‘

“Senator Ernsr. Yes. .

Senator JoNes of New Mexico. I should like also to have a state-
ment in the record as to that California case to which reference has
been made. ~ '

Senator Ernsr. Schwab v. Doyle. o

- Senator Jones of New Mexico. Yes; Schwab ». Doyle, showing
what is the real point at issue, and which was decided in the case,
and also a statement as to the California statute bearing upon the
subject, so that we may get the real force and effect of the Cali-
fornia decision. : ’

Mr. Harrson. Senator Jones, I want to be clear about the Cali-
fornis, decision that you have reference vo. I think it can not be

"Schwab against Doyle, because that is a case that went to the Su-
preme Court of the United States.

Mr. Davis. Holding that the act was not retroactive?

Mr, Harrson. Holding that the act was not retroactive, that the
1916 Federal estate tax was not retroactive. :

Senator Joxes of New Mexico, That is all that that case holds?

- Mr. Hartrson. Yes, sir; it did not have any specific reference to
this case at all. '

Senator JoNEs of New Mexico. I see.

‘Mr. HarrsoN. Except as it laid down tho principle.

-Senator Jones of New Mexico. Then, so far as the decision is
concerned, there is no controversy as to what that means?
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Mr. Hagrrson. That is right. : :
Senator JonNes of New Mexico. Then, the California statute bear-
ing upon this sub(j)ect. , .
r. HarrsoN. Of course, the California statute is substantially
the same as the Federal estate tax, but that statute was in effect in
1910, when this transfer took place. , y
The CHAIRMAN, And ours was not?

Mr. Hartson. And ours was not.

‘The CrAIRMAN. Yes. , -

Mr. HarrsoN. And ours, when it did become effective, was not
retroactive. . - , o

Mr. MansoN. There are two angles, are there not, Mr, Hartson.
to these statutes? . One refers to tramsfers in contemplation .o
:l{m:g, and the other refers to transfers to take effect at or after

m . L ! . . :

Mr. Harison. To take effect in enjoyment and possession at orx
after death. S o

Mr. Manson, And if the California taxing authorities came. to
the eonclusion that the transfers did not take effect in 1910, but took
effect on or after death, then the fact that their statute was in
existence, and the Federal statute was not, would make no difference
in this case? - ¥ S o ,

Mr, Harrson, If that were true, but that is not the case. =

Mr. MansoN. But what is the evidence as to their ﬁnding(gls; what
evidence have you as to their findings, as to what they did base
their assessment on? \ ‘ T .

Mr, HarrsoN. I want to correct an impression that may be
erroneously in Four mind, and that is that the California statutey
like the Federal estate tax, has two elements, either of which being
present. may -make the property subject to the estate tax. One is,
as you have snid, that the gift must be in contemplation of death,
the other that the transfer was to take effect in possession or enjoy-
ment at or after death. Now, do not forget * posession and enjoy-
ment,” for this reason, that. to hold, as the California State taxing
authorities did hold, that both of those elements were. present re-
quired ‘them to take the position that the transfer was effective in
1910, and title had passed in 1910, but so far as the possession and
enjoyment of the estate which had been transferred were concerned,
that was postponed until 1917, when the decedent died.

Now, as to the evidence that we have, I can only answer for my-
self, and I do not know what the revenue agents' report may show,
as I am not clear on it now as to the evidence that was in tho pos-
session of the California authorities. All I now have in mind is
the effect of what they did legally, and to hold as they, beyond any
question, did, that both of those essential elements werc present,
required the ﬁos;ition be taken that the transfer had been effected
in 1910, and therefore, so far as the second element is concerned, the
enjoyment and possession might be had until after death. ., '

r. MansoN, Then, as I understand you, your statement that the -
California authorities held that the transfers should have become
effective in 1910 is an inference that you draw from the California

law. '

’
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Mur. Harrson. It is the sane inference that would have been drawn

from our law,

Mr. Manson. Yes. ,

Mr. Harrson. Mr. Manson, I would have gone just as far——

Mr. MansoN. What I want to clear up is this: I want to know
whether you had in your possession any findings by the California
taxing authorities, or by any California court, showing what was
faund with respect to these transfers.

Mr. Hartson. I think there is not anything in the files, and' T
think the revenue agents did not develop anything of that kind, for
this reason—and I would like to point out why that was—because
they proposaed to do it, proposed to assess an estate tax or an in-
heritance tax, on the theory that a transfer had been made in 1910
in contemplation of death, and which took effect in possession and
enjoyment at or after death. The estate came in anc gaid it, and
there was no controversy; it never got into court, and there was
apparently no very great dispute about it.

* Senator Jonrs of New Mexico. If either one of those——
(i' (Iitir. Harrson. Yes; if either one of those. but they held that both
id. ' ’ :

Senator Jonzs of New Mexico. Oh, they did. '

Mr. Harrson., The way I read the decision, they held that both
elements were present, but, as a matter of law, either one would have
been sufficient. ‘ ’

Mr. Mansown. T would like to ask vou what evidence you had as to
what that was. You say they held both. I just want to see if you
had any evidence in your possession as to what they did hold. You
had no decision or finding or anythine of that sort. ,

Mr. HartsoN. I have not been through the files recently, but ‘it
has come to my notice within the last few days that there is evidence
in the file showing beyond any question as to what they held, the
fact that this tax was paid, and the theory on which it was paid
there in California; but I do not believe the files show the circum-
stances and the evidence on which the California authorities based
their decision. But the result of what they held is certainly there.

Mr., Manson. Let me ask you this: Assuming that the California
authorities held that there was no transfer in 1910, that the reassign-
ing of the stock back to the decedent was a reconveyance of the stock.
and that no transfer took place, would not the California inheritance
tax law have applied to this property?

Mr. Hartson. Oh, yes; I think so.

Mr. Manson. Yes.

Mr. Harrson. Because it all would have been a part of the gross
estate, and would have been taxable upon his death. oo

Mr. Manson. I understand that your inferences here are all based
upon the fact that the California law was held to apply to this

roperty. . - B o " :
P r. Harrson. Well. the point that we are discussing is correct,
that our inferences led to the conclusion that you refer to. '

Mr. Manson. What I am trying to get at is this: Would not the
decision of the California taxing authorities have been consistent
with the view that no ¢ransfer took place at all in 1910, but that the
whole proceeding was a mere nullity?

’ q
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Mr. Harrson, They could have so held; yes, sir; but I under-
stand they did not.

Mr. MansoN. But what I am driving at is what evidence is there
as to what they did hold, and if it is in the evidence I understand
Senator Jones wanted it produced. Is not that the idea?

Senator Jones of New Mexico. Yes.

Mr. HartsoN. I do not have in mind what the evidence is.

Mr. Davis. Mr. Jones, magy I have that record to go through to
find the field agent’s report

Mr. Jones. Everything is in there, every particle of evidence we

have.

The Cramrman. We will adjourn now until 11 o’clock to-morrow
morning. : )

(Whereupon, at 1.05 o’clock p. m., the committee adjourned until
to-morrow, Tuesday, November 25, 1924, at 11 o’clock a. m.)
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TUESDAY, NOVEMBER 25, 1824

UNITED STATES SENATE,
SeELECT CoMMITTEE INVESTIGATING
' INTERNAL REVENUE BuUREAv,
Washington, D. C.
The committee met at 11 o'clock a. m., pursuant to adjournment

on Iyesterdag. .
resent : Senators Couzens (presiding), Watson, Ernst, and Jones
of New Mexico. )

Present slso: Earl J. Davis, Esq.,, and L. C. Manson, Esq., of
counse] for the committee.

Present on behalf of the Bureau of Internal Revenue: Mr. Nelson
T. Hartson, Solicitor, Internal Revenue Bureau; Mr. Fred Page,
assistant deputy commissioner, Miscellaneous Tax Unit; Mr.
Charles W. Jones, Chief, Review Division, Miscellaneous Tax Unit.

The CrairyMan, All right; you may proceed, Mr. Davis.

Mr. Davis. Senator Jones asked yesterday about the report from
the field agent in this Sigmund Schwabacher case, and I have before
me a copy of the conclusions reached by the acting revenue agent in
charge, H. J. Douglass. The conclusions reached by the agent in
charge in the field in that case are as follows, after reviewing the
testimony : ‘

In conclusion, we helieve that a careful perusal of the exhibits hereto
attached and consideration of the points hereinbefore ralsed will fully dem-
onstrate .that the organization of the corporation, the transfer of its stock,
and all of the records set forth in the ‘ minute book ” were the steps taken in
an effort made by the decedent and the members of his family to avold the
probate of his estate and escape the imposition of the State inheritance tax
of the State of Califoriila and constituted in effect a testamentary disposition
of a material part, all in fact of Sigmund Schwabacher estate, and that regard-
less of the showing contained in the record of the glienation and disposition
of decedent’s property the fact is that at all times decedent retained - the
actunl possession, management, and control with the right to disposition and
alienation of all of the property enumerated, and the voting of salary to the
presittent of $2,000 per month, the tying up the allenation of the stock by the
agl:'eement hereinbefore referred to, were actually and in fact a part of such
scheme—

Senator JoNes of New Mexico. By the way, referring to that
agreement there, was there a separate agreement, written agreement
or oral agreement? :

Mr. Davis. There was an agreement in writing, I believe, that if
the members of the corporation should have any of its stock for
sale, they should sell it to the other members of the corporation first.

92019—24---pT -8 663
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That stock was fixed on the books at a certain value, away below
the real value of the stock.

and in effect constituted reservations made by the decedent and acquiescer!
in by his famwily of the income of the property, together with the mauagement,
control, and disposition of the same, and the distribution was intended to take
effect only on the death of said Sigmund Schwaba ier, and that inasmuch as
no congideration passed for the organization stock the whole estate without
diminution for such interest is taxable,

I will not attempt to elaborate to any great extent on the testimony which
is herewith submitted as Exhibit K, but will attempt to bring together the main
points which, to my mind, indicate that the 950 shares of capital stock of the
Sigmund Schwabacher Corporation transferred should be included in this de-
cedent’s estate as part of his estate, as well as the 50 shares returned.

Reasons for organization:

The testimony of Joseph Haber very clearly shows that the reasons for the
organization of this company were for the purpose of distributing this de-
cedent’s estate to members of his family, and, further, so that the same cotld
be distributed in kind,

Mr. Haber's testimony further shows that, at the very time of the organiza-
tion of this company, it was part of the original scheme that a contract of
agreement should be drawn up between the stockholders of the company,
wherein. If it was desired by any one of the members to sell his or her stock.
he or she first must submit such proposal to the other stockholders of the
company; and, in this connection, 1t has been shown in the testimony that it
was written in the minutes of the corporation in the meeting of January 16.
1911, at $600 per share, and In the minutes of the corporation of February 20,
1912, at $300 per share. A sacrifice entailed under a sale of the shareholder

~under this agreement, of itself, almost prohibits the disposal of the stock by
such shareholder. : ‘

The testimony of Frank Schwabacher also shows that the reason for this
stock agreement was to prevent any of the members from disposing of their
stock to outsiders,

DISTRIBUTION OF CAPITAL STOCK

The testimon) of Helen Habher shows that this decedent gave her a certificate
fn the latter pai t of 1910 for 100 shares and told her to indorse the same. which
she did, and r¢turned it to this decedent under his instructions, and the de-
cedent then took the stock certificate and placed it in a safe deposit box with
other securitles belonging to Helen Haber, However, Helen did not have access
to the box in which this certificate was kept.

The testimony of Max Schwabacher as to the indorsing of the certificate and
return of same to decedent is practically the same.

The testimony of Frank Schwabacher as to the Indorsing of the certificute
and return of same to the decedent does not differ tn effect from the other
two above mentioned.

The testimony of Mina Schwabacher was very evasive, and when she was
asked on this point, she was not quite certain as to what she did. 1In fact,
every time a question was asked of her, she would look from one to the other
to see If a proper answer would suggest itself,

In the testimony of ¥Frank Schwabacher, it is shown that Stella Bornstein
and Leo Schwabacher reside in the Northwest, but nothing definite could be
gained either from him or other members of the family as to whether thelr
ceriificates were indorsed in blank and returned to the decedent.

SAFE DEPOSIT BOX

There is not one of the members of the family, as shown by their testimony.,
who can ever remember having entered the safe deposit box of the Sigmund
Schwabacher Corporation alone prior to Sigmund Schwabacher's death., In
fact, three officials of the Mercantile Trust Co, in charge of the vaulis are
very emphatic that during Sigmund Schwaber's life he was the only one
who ever’entered that safe deposit hox alone, and In that hox was kept all
of the papers aml securitiex of the Sigmund Schwabacher Corporation as
well as the papers and securities belonging to members of his family. Just
one day after this decendent’s death, Frank Schwabhacher did open that box.
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and he opened it many times immediatety after decendent’s death, but he does
not remember one instance wherein he went to that box alone and opened
the same during the lifetime of this decedent. .

¥ will-not-answer the guestion asked in department letter of November 3¢

1. That this decedenf,did reserve the income of the Sigmund Schwabacher

Co. 18 best shown In M!bit E inclosed herewith. This exhibit instead of
showing a perlod of six months, shows each and every month commencing witiy
January, i914, and ending with March 20, 1917, the date of this decedent’s
death. Pages 1 to 5 of this exhibit give a detalled statement of each month.
Pages 6 and 7 of this exhibit are a recapitulation of pages 1 to 5 inclusive,
and show exactly what cash was recelved by the corporation and its disposition.
That the surplus income was reserved by Sigmund Schwabacher there can be
no question, That there was no dividend declared is best explained by the fact
that on December 81, 1914, the cash balance was $1,780.53. During that same
year it will be noticed that securities were purchased in the amount of $42,-
287.08, and that $16.423.756 was advanced to Sigmund Schwabacher. Of this
amount he repaid $18,000. Another good reason why no dividend was declared
in 1915 is because the cash balance at the end of that year, as shown by page 6
of this exhibit, was $2,407.05. During that year securit'es were purchased in
the amount of $34.207.55, and the amount of $89,000 advanced to Sigmund
Schwabacher, of which $5,000 was repaid. Another good reason why no divi-
dend was declared in 1916 is shown on page 6 of this exhibif, wherein it is shown
that the cash balance at the end of 1016 was £1.256.93. In that year $41.251.98
was used for the purchase of securities and $46,567.37 advanced to Sigmund
Schwabacher, of which $1 000 was repaid.
" No other member of the Sigmund Schwabacher family, outside of himself.
ever drew a 8-.cent plece rom the corporation’s funds, but Sigmund Schwa-
bacher himself did draw at will, and without the consent of the board of di-
rectors. It will be noted that he often purchased gecurities without the board
of directors ever having authorized him to do so; that the Income from the
entire 1,000 shares of rtock, or so much thereof as was necessary to maintain
him. was reserved by Stgmund Schwabacher 1s hest shown by the testimony
of Frank Schwabacher to the effect ‘that this decedent had no other means of
livelihood except from approximately $65,000 worth of notes and securities,
and the stock so held in this corporation. ' :

Frank Schwabacher says that he estimates it took between $20.000 and $30,-
000 to maintain this ‘decedent dur'ng his latter years in his station in life,
Surely no such sum as his could be realized from $65,000 worth of securities
und notes. Frank Schwabucher also says that the maximum amount received
by Sigmund Schwabacher for director’s fees from the corporations of which he
was a memher of the bourd of dirvecters or president, etc., was not to exceed
$500 annually.

Therefore, this decedent must have expected his income to come from the
Sigmund ‘Schwabacher Corporation, and his acts were such as to insure himself
all that was necessary to maintain himself in the station of life to which he
belonged. As no dividends were declared during the lifetime of Sigmund
Schwabacher, necessarily no income from the stock transferred was reserved
by him. - If there was any surplus at any time, Sigmund Schwabacher always
took particular pains that the same was invested in securities, advanced to him
as a loan or to do with as he saw fit,

The officers of the Siginund Schwabacher Corporation evidently had no voles
in the affairs of the concern, and that may explain why the income was allowed
to accumulate to the day of death, and also why no dividends were declared.

The president’'s salary was fixed by a meeting of the hoard of directors on
February 20, 1911, at $1,500 per month, and on March 20, 1911, at $2,000 .per
month. Not one of the decedent's family who has testitied at the heaving conld
glve any reason as to how this amount was proposed and by what method of
computation it was arrived at. Their very manner seemed to indicate tha
any salary that might have been proposed wonld have been acceptable to
them, hecause it would not have stood them well in hand to have disagreed
with any of Stgmund Schwabacher's plans, It will be vemembered that Sig-
mund Schwabacher had their certificates of stock indorsed in blank, and had 1
belt;n in the same position I would have granted him any salary he may have
asked, ’ .

It has heen shown that Rose Schwabacheyr, the decedent’s wite and who is
now prestdent of the corporstion, performs no duties whatever except in a
s general advisory capaeity,” and she receives a salary of 8750 per month as

=
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president. An a matter of fact, Mrs. Rose Schwabacher is about 70 years of
age and inflrm, and ix not in any physical condition to give much thought or
study to any of the affairs of this corporation,

During the Jifetime of this decedent, Frunk Schwabacher, as secretary and
treasurer, did not receive any salary, but subsequent to this decedent’s deatir
he performed the same duties performed by Sigmund Schwabacher during his
lHfetime, and at the meeting of June 22, 1017, was voted a salary of $1560 per
month for the performance of such dntles, wmc‘h was Increased at the meeting
of July 7, 1919, to $350 per month.

In Frank Schwabachers testimony he staud that as to quantity of the
dutfes performed, Sigmund Schwabscher during his lfetime did not perform
any more duties than he is now performing, but that Sizmund Schwabacher
was much better quallﬁed when lt came to uslng his judgment on the subject
Jf investments. . )

SUBPLUS

1 desire to explain why the surplus account as shown in:Exhibit D was
decreased in the years 1915 and 1916. This is due to the fact that depreciation
was written off on certain securities and that on the receipt of some dividends
they were credited directly to the capital account rather than to the dividend
account, the effect being to- depreciate the capital account. However, in making
their income-tax: return for tihese years no loss was taken for the depreclated
value of the securities because the sume had not been sold, and the dividends
credited to the capital account were taken into account as income. :Therefore,
their income-tax statement did report the true amount of income,

It is shown that different members of the family had independent fortunes
of thetr own. I du not believe that these fortunes, or gifts which they were,
are taxable, but will explain how the same were first started. In about the
year 1869, this decedent gave to his wife and each of his children $1,000 to start
an independent fortune, Then as a birthday or Christmas would come around,
he would give each one of the members of his family an additional income
producing security. . He kept books of account with each member of his famlly,
and as dividends were recelved from securitles owned by the chlldren, he
would credit their acoounts with the same. In the case of stock which this
decedent gave to his children, which now constitutes their individual fortune
outside of any stock of the Sigmund Schwabacher Corporation, sald stock was
always issued in the name of the child to whom it was supposd to belong im-
mediately after the gift by this decedent. I have not found where any of this
stock was indorsed in blank and given to this decedent for safe-keeping, except
in one iv two instances. The decedent did act as the agent of his children
and he. collected all dividends for them: and made investments for them and
tried to bwulld their fortumes up to such an extent tlmt they \\ould be well
tuken cure of.

An examination of some of the corporations in which the children irold stock
has been made, and it has heen found that these different securitles are in
the names of the children to whom they belong, and an examination of the
stock itself. as stated before, does uot show a blank indorsement except in one
or two instances, and therefore I cun not find any fact upon which to base a
recommendation that these different securities, which bave been termed  indi-
vidual fortunes,” are taxable under the provis!ons of the act of September 8,
1016, as amended, -

After one copy of the testimony had been delivered te Attorney Orrick, he
presented to this office his argument in the matter, which is herefn inclosed
and marked “ Exhibit L.” I do not consider his contentions very serlously, but
will comment on i few of them:

On page 4 of this exhibit the attorney is presuming that the delivery ot the
certificates was completed at the time the actual transfer was made. I doubt
very much, if this feature of the case were tried out, that the court would de-
cide in his favor. ' On the other hand, I think where it is clearly shown that
the decedent gave his children certificates of stock asking them to indorse the
same, and return to him, clearly indicates decedent's intentlon not to effect
immediate and irrevocable delivery. And if that was his intention, no title
passed until his death. Williamne v. Kidd, 170 California Reports, 637.

At the bottom yof page 10 and the top of page 11, the language might
he considered somewhat ambiguous, because the securitles which formed part
of the children’s individual fortunes were not indorsed in blunk by the chil-
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dren, execept in one or two instances, and it is my firm belief that this was
done hecause the decendent was contemplating selling that particular security
for the account of -his children, . : ,

At the bottom of page 11 and top of page 12, the attorney states “ that there
was no provision or condition reserving the deceased any - life estate or
power or revocation, or any right of possession or control of the shares.”
ete. I contend very strongly that there was an arbitrary reservation and con-
trol by this decedent of all of the shares transferred by him.

I have to recommend thi. the 950 shares of stock of the Sigmund Schwa-
bacher Corporation transferred by this decedent to the members of his family
ke incloded ag n part of this decedent’s estate.

Exbibits A to L, inclusive, inclosed. . ,

That signature looks like H. J. Douglass, Is that right?

Mr. Harrson. I do not know.

Mr. Jones. It probably is. -

Mr. Davis. Acting revenue agent in charge.

There were before the investigating officers in the examination on
which the conclusion in this report is based, the following witnesses:
Joseph Haber, jr., attorney, and it appears that that attorney’s
brother married :one of the Schwabacher girls; Mina Schwabacher,
Helen Haber. Max Schwabacher, and Frank Schwabacher. That
theory of the agent’s report rather confirmed the review committee’s
idea of thig situation. It shows the extent to which those in the field
‘went before making the report, and the thoroughness of the investiga-
tion made by them.

The (g)HAlRMAN. Has the department anything to say in that con-
nection

Mr. HartsoN. What is the date of that report?

Mr. Davis. December 29, 1919.

Mr. Hartson. I shouid like to point out to the committee that the
report, as has been su$gested here, bears date in 1919, which was
two years, approximately, in advance of the decision of the Supreme
Court in Schwab v. Doyle; and as I have previously expressed my-
self to the committee, I should have found little difficulty in deciding
this case in favor of the Government in taxing these shares of stock
as a part of the decedent’s gross estate if the decision in the case
of Schwab ». Doyle had not precluded us from making retroactive the
provisions of the estate tax law. In other words, it does seem to me
that this transfer, which I believe, in law, did occur in 1910, was
intended to take effect in possession and enjoyment after the de-
cedent’s death.

The CuamryaN. You believe that?

Mr. Harrson. Well, that is my best judgment on it, and I think,
had we been permitted to give retroactive effect to the estate tax law,
we could have held this. and that is the strongest theory on which the
revenue agent’s report is based. He has built up his case without
knowing that the Supreme Court was going to say:

Here there is no retroactive effect to the provisions of the estate tax law,

1 can not, however, accept his theory that the motions that were
gone through in 1910 were naked things, evidencing an intention to
retain title to those shares of stock. I think he wanted to maintain
control and not pass possession or enjoyment until after his death,
but he passed the title at that time to his children. That, of course,
is supported.by a written acknowledgment by each of.the share-
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ship by the children of these respective shares. .

" 'Mr. Davis, In what wagr did he make acknowledgment of this
ownership by the children o 3 AR

.. Mr. Hagrson. In this written iristrument which has been referred
to, I think, by the revenue agent as tho agreement by which each
shareholder would stipulate that he would submit to the other share-
holdl?rs the opportunity to purchase siock before he put it on the
market, - : o

Mr. Davis. I understand that your agent finds by reviewing the
circumstances which then existed that the agreement was a part of
this scheme, and that the stock, while it was worth $800, was fixed
on the books at $300, and nobody, the heirs then.selves, would think

“of selling it at that figure. -~~~ - = -

Mr. Hartson, It is quite possible that they:would not sell at that

figure, . On the other hand, this document was signed at some period
.after the organization of this corporation. . It-was not a part of the
original schems to organize this corporation. . - - .
- Mr, Davis, Mr: Solicitor, if that was not transferred in 1910, and
there was the act of transferring the stock back to-the father when
l;e hadycomplete control of it, then Schwab ». Doyle does not apply,
does'it? . - L o

Mr. Harrson. If this was not transferred, if title did not pass.
then the father never had parted with these shares of stock, and
they remained as a part of his gross estate, to be taxed at his death.
= er.' Davis. And then the case of Schwab v.. Doyle would not
appily. . Co e T BTN SR C e
. Mg Harrson. That is correct. The case of Schwab ». Doyle
would not.apply. - - .. ¢ . IR :

The  Cuamman. If that decision would not apply, I do not see
how you would reach this conelusion, Mr. Solicitor.

. Mr. Harrson, In view of the decision not applying?

The CuairmaN. Yes; because it appears on the face of it that
there was not a real transfer, and if it was not a real transfer, of
course that decision does not apply. ‘ T

Mr, Hanrson. Of course, that is just the oYposi];e view from the
one fg reached. I reached the conclusion that there was a real
transier, ) o R I I ST L R
... The! Cmairman. ‘I think that is where the attorneys for the com-
mittee disagree with yow, - ... . . SR

“:Mr. Harrson. Yes; and I have just this.to say about that, Senator,
-that-attorneys frequently disagree, honestly disagree. There would
not be any lawsuits if attorneys had no differences: of opinion. It
just so happens that in my office there was no disagreement on this
proposition—no disagreement—and the ;men who considered it were
men of the highest ability in my office. It was not one man, but
“there were four men, all of them the best type of men that we have.

“'Mr:. Davts. Were not the men on the' review committee—five

. lawyers—pretty well up on this law? - & -
“Mr. HarvsoN. I have no doubt of that at all.

" Mr. Davis. Would they compare favorably with the lawyers who
wero working with you?

holders, the children—an acknowledgment of ownership of these {
shares of stock on subsequent dates, and an acknowledgment in the 8

same instrument by Sigmund Schwabacher himself of the owner- = §
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Mr. HaresoN, I think they would compare favorabli. I think

we have a higher rating, and -ve endeavor to have a higher type of
service, but I prefer nut to say as to that., .
- Mr. Davis, Now, Mr. Solicitor, with that_ situation, . these five
lawyers on the review committee, with the ideas they entertained
and from the way that they look ui this transaction, would not that
have been a very nice question to put up to the courts, and let
the courts Gmss on it, instead of your taking up the question and
deciding it ‘ ,

Mr. HarrsoN. That is one reason why the commissioner thinks he
was authorized to have my office pass on it. We have to defend
these cases in court. The lawyers in the Income Tax Unit are not
charged with that responsibility. They are not under obligations
to go out and try the cases, and we are. .

can not impress upon you and the members of the committee
too strongly that we have not had success in these cagses. We have
had the greatest difficulty in convincing courts and juries, and we
have brought these cases both to courts and juries, of what the
intention was in the minds of the decedents, and the only way we
can show it is by their immediate associates. Now, there are sus-
picious circumstances, and we argue those, and yet, as o%poqed to s
suspicious circumstance, there is a direct statement to the jury by
one of those close to tixe decedent, and in the end we have been
unsuccessful, ‘

I can say, practically and truthfully, that we have had no success.
That has been so much so the Senators will recollect that at the time
the 1924 act was before the Congress, it was stated on the floor—
and I have brought the Record to point it out to the committee, if
they are interested in listening to it—it yas stated by Chairman
Greene, of the Ways and Means Committee of the House, and by
certain other Members of the House, were interested in this gi
tax amendment to the 1924 bill which was then pending—-they stated
over and over again that the enforcement of these contemplation
of death provisions of the estate tax law were so difficult of being

) ut into effect, because it all rested in the intention and what was
m the mind of somebody who has since gone. So they I;:'oposed,
in order to collect a tax on transactions of thi, .z2neral character,
to make it easy of enforcement by making the .ax on all such
transfers, without attempting to_establish limits which experience
had shown were almost impossible to determine. Now, that is the
situation which the solicitor’s office has had in mind, Senators, when
we have passed on these cases. '

We have not swallowed the revenue agent’s report in this case.
We have considered what the agent has re%orted, but we have
borne in mind that he is an investigator; that his functions are not
judicial in any sense, and when these cases do come up to us, we are
charged with the duty of considering the e' . ents presented by the
taxpayer and the issues raised by the revenue agent, and sit in
judgment, remembering what our responsibilities and duties will

' be if we go to court with them; remembering also that we do
not want to require a taxpayer to sue to get the money back after
he has paid it, if, in law and equity, he should not have paid it
in the first instance, It is an imposition on the taxpayer, as well ag
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on the department to have to go to court on these cases, if we are
wrong to start with, I _

Now, I am one of those who have been criticized for taking ‘the
position, “ Well, this is doubtful ; let us get a court to decide it,” and
in every instance you do that the taxpayer is being imposed upon;
he is being required to pay a large amount of money to the Govern-
ment and then to sue through procedure in court, which is lon
drawn out.  Frequently the Government is not satisfied with the
outcome of a case in the district court and takes it to the circuit
court of appeals and ultimately up to the Supreme Court of the
United States, and years go by and still the taxpayer may have a
case which ought to have been decided in his favor in the first in-
stance by the Government. : ‘

Now, we ye&esent taxpayers as much as we represent the Govern-
ment, as thé (fovernment is but a group of tuxﬂayers.

The Caammman. Just at that point 1 would like to point out that
I think there is a considerable difference there. The Government
has no opportunity to appeal against a decision in these matters
~vhile the taxpayer has. I think it is all one-sided; and that ought
- . to be borne ih mind when you decide & case in accordance with the

views of the taxpayer, that the Government has no appeal against
your decision. , '

Mr. Harrson. That is right, ,

. The Crammaxn. Yet you are representing both, you say.

Mr. Hartson. We are in an impossible situation. Our duties are
quasi judicial. If we were an out-and-out advocate for the Govern-
ment, as is the United States attorney, for instance, we would not
last five minutes there. Whyt Because we would be charged with
boing arbitrary; because we would be acting in the interests of our
client and not in the interests of the Government as a whole.

The Cuamman. I appreciate your position very clearly, and I
sympathize with it. . -

Senator Ernst. Yes; I think it is absolutely right. There are
{00 many cases where they do not use that judgment.

The CrairmaN As I have pointed out, the taxpayer alway=« has
the best of it in 1. ving a chance to appeal, and the thing th . « is-
turbs me is the fact that the Government has never any opportunity
to appeal against a decision of the solicitor, the decision of just one
officer. The whole people of the United States are interested in
your decision, becauss they are the Government, as you say; but
the whole people have no chance to appeal against your decision,
while the individual taxpayer has all of the opportunities to appeal.

Mr. HarrsonN. That is correct. , _

. Senator Ernst. I realize that, but my experience with the depart-
ment has been at different times that the departments resolve every
doubt in favor of the Government and put a burden of litigation,
an unnecessary one, upon the taxpayer. Now, I am giving you my
. @xperience, and I think, therefore, that these men ought to exercise

& wise judgment and determine these things as they believe they

‘ouig‘ht airly to be. Some of these questions involve millions and
m

ql.t:esti_on to be determined. In thoso cases the matters sheuld go to
the courts, but I think the department should, oftener than they do,

ions of -dollars, and in some of these cases there is a very close
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exercise 8 wise judgment and discretion as to their decisions rather
than to force a taxpayer to the courts. That has been my experience
in the service. That has been my personel experience, ° |

The Cramman. I do not disagree with that, Senator, at all. The
question is who is to determine the wisdom of the decision. I a
with you that the Government should exercise a wise discretion, but
none of us are so supreme that we are all wise, and certainly if he
decides in favor of the taxpayer he is all wise from tho taxpayer’s
standpoint. From the standpoint of all the people, who are inter-
ested parties finally, the q]t:estion of whether he is all wise arises,
and therefore it is up to the judicial branch of the Government to
decide whether it was an all-wise decision, in the interest of all the
people, or not. ' ‘

Senator Ernst. The whole issue here narrows itself down to one
that lawyers differ about. They have honest differences in the Gov-
ernment about it. Now, it may be a question of whether or not the
department which did determine it finally gave an opportunity to
the courts to determine it. That is what it narrows down to.

The Cuairman, The point in my mind is whether any: Govern-
ment official should have that entire power to do those things. I
believe it is an unjustifiable temptation or responsibility placed upon
an individual in the Government, and that no individual in his own
interests should desire it, and certainly the whole people of the
countrf should not place such a responsibility upon any mdividual,
Now, I want to say right here that there is quite a good- deal of
difference in deciding those questions where large sums are involved
and where some individual is going to receive large benefits from it.
In those matters the derision is different from the deciding by the
President of the United States of a great problem where, for in-
stance, no money is involved, as applied to an individual. In this
situation the temptation is too great, and I believe it is unwar-
ranted in the interests of all the people and in the interests of the
officers charged with the responsibility. That is what I have in
mind. T would like to see some new law.or some plan whereby no
such power or resggnsibilit must be placed in one man’s hands.

Mr. HarrsoN. Senator Couzens, on that one point, before Mr.
Manson interrogates me, I want to say this, that, as Y pointed out
vesterday, the Commissioner of Internal Revenue is the individual
who has charge of making all of these decisions under the law.

The Cmamman. I had that matter up with our attorneys this
morninﬁ. : o ' '

Mr. Harrson. Yes. ’ L.

The Cuamraan. And we went over that very decision, and you are
the agent of the commissioner. E - o

Mr. Harrson. Yes, sir; I am a legal officer of the Department of
Justice assigned to the Bureau of Internal Revenue to advise the
commissioner on questions of law, and you will find from the files
in the Schwabacher case, as well as from the files in all of these
cases, that after my advice has been called for and solicited I gave it;
-and it is not my decision, except as they choose to follow my advice.

‘Now, there are frequent—not isolated—but frequent differences of
opinion betweer lawyers in the administrative branches of the Gov-
ernment, and there are more in the estate tax than in the iricome tax,

)
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and the lawyers in the solicitor’s office. They differ, and they are
both conscientious in their judgment, They want to see the right
thing done; so it.is not the decision of either group. It is the de-
cision of the commissioner, and they frequently take those differences
to the commissioner. ‘

The Cramrstan. That is what I have endeavored to point out, that
the commissioner has this sole responsibility.

Myr. HarrsoN. That is his responsibility.

The Cramyan. And that is what I am objecting to.

Mr. Hartson. Yes.

The Cramrmax. I do not think any individual should have such

a power reposed in him to turn this cash from the Government to
individuals without & chance of appeal, and it is a taking of cash
from the Government and giving it to the individual without the
Government having an opportunity of appeal, which opportunity
the individual has, when the decision is not in his favor. I do not
know what the remedy is, but I am trying to see what might be done
in this _situation. : '
. Mr. HarrsoN. Of course, the collection of tax is an administra-
tive duty, and somebody has to be charged with the responsibility.
It must be either an individual or a board.

The Cuamman. Certainly, we appreciate that.

- Mr. HartsoN, Yes,

The CramrMaN, And we hope to get Congress to devise some

means whereby it will be settled, perhaps, by a board instead of by
an individual. In other words, the Government ought to have some
ri%lllt to appeal from the decision of the commissioner.
. Mr, HarrsoN. Well, of course, Mr. Chairman, on that point, I can
saiv that that has frequently been discussed in our bureau. We are .
all working with those problems and realize the same defects which
have been suggested here, and knowing that the system is not perfect
we have been trying to find improvements all the time.

The answer to the criticism the Senator just made, that there
should be a board for the Government to appeal to from the com-
missioner’s. decision,.is that the commissioner is the Government for
the purpose of collecting a tax and no appeal would preperly, under
the law, lie from his own decision. I mean if he is satisfied while
representing the (Government, with a certain determination, he
should not appeal from his own approved action, an action which
he.is thoroughly satisfied with.

Senator Jonrs of New Mexico. Mr. Hartson, you stated yesterday
that while this responsibility was put on the commissioner, as a mat-
ter of fact he seldom, if ever, went into the examination of the case
himself as an individual.

.. Mr. Harrson. That is absolutely correct.

. Senator Jones of New Mexico. Yes. Now, should there not be
some responsible board or something in the department which
would assume both duties of examination and the responsibility?
For one person or one committee or body to make the examination,
without having the responsibiliti' of the result, seems to me to be a
rather anomalous situation. I know that that prevails in the In-

terior Department because I have signed decisions there time and
again. . They used to come in for signs*ures at the rate of 300 to
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500 a month.. That is the system which prevailed :there, and I
could see irom what has developed that prapotically-- the same con-
dgt;:;n provails in. the Treasury Department in reference tothese
m S, . A S : T A . v ..
- +Senator, ERNsT. And-you can see the reason, Senator. It is
very hard to imagine any other way out of it. = ..

- Mr. Davis. Except, Senator, if the review committee’s findings
on questions of fact and law, after hearing it all, and after having
a conference on it, should be the final say, as far as the burean

S&rllator Ernst, Well, leaving it with one burean rather than
another. - .. e 5 . . S

- Senator Jones of New Mexico. No. L

.Senator ErnsT. That is all. your suggestion means, because it has
‘already. been before a board of review.: Now, you have heard it
ﬁgmte(} out that it was brought before Mr. Hartson. . You have to

ve final authority somewhere. - The court of appeals is over-

ruled by the supréme court. The case that we have just. been dis-
cussing was very thoroughly gone over by Mr. Hartson and those
associated with him, and while it is not called a review board, that
is what it really is, in effect. Jt was alsp gone over by those who
had had the experience in trying these same cases—an experience
which the review board had not had. A . §
- Now, all of you gentlemen who have been in active practice
realize-that what seems to be a very good case often falls down in
court. These gentlemen who are working with Mr. Hartson here
‘have to consider what they can do with that case when it gets to
court and what witnesses. they will have, and I think the proba-
bility is that they are far more apt to-be right than a court of re-
view which is looking at it from its own standpoint.
- The Cuamman. I would like to suggest to the Senator at that
point that there is a whole lot of difference between deciding this
matter in private by a board of reyiew or by employees of a de-
partment and deciding it openly in.court, with the judiciel officer
not responsible to anyone, except the people, under the law. I
think there is a vast difference in deciding a case in Mr. Hartson’s
.office or Mr. Jones’s office and deciding it in an open court, where
rules of evidence prevail, and everybo%z gets a chance to be heard,
where the case is heard in the open and decided in the apen. I'do
Aot want to take up the time of the committee, but it seems to me
that when a.decision of this kind is rendered by Mr. Hartson, it
is assumed to be done by the commissioner in fixing the rules and
employing the nien to aid him, but where there is s case involving
hundreds of millions of dollars and one individual decides it in
secret, and I do not say that with reference to any dishonesty at
all, but it does scem to me, as a matter of fact that needs no argu-
ment, that some agency somewhere should be had to which there
would be some right of appeal of this decision—if gm} please, to
this new board of appeals which has just been formed, in the same -
.manner that the taxpayer has the right to do it, because, otherwise,
there is always the op&)ortunit%' of any Commissioner of Internai
‘Revenue being charged with favoritism or undue intimacy with
. the taxpayer, with suspicions of graft and dishonesty and things
of that sort. These officials ought to invite that opportunity just
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the same as:it has been done in many cases whert a court assigns'
to the citizen who can not afford it an attorney to defend him.'. ¢

Somebody ought to be assigned.to defend the Government against
what might appear to be an vnwise decision on the part of one of its
commissioners. Even a jud .. does not assume the respomnsibility
of deciding the case when he appoints an attorney to defend a citizen
who comes before him. e does not want to assume that responsibil-
ity, and so he appoints an attorney to defend the man, in order that
he will not have to decide it, without proper evidence.. No committee
should have the responsibility of deciding these cases involving
millions of dollars without having some judicial review, T

Senator Jones of New Mexico. What have you to say of this situa-

tion, Mr. Hartson, that where there is' a difference of opinion be-
‘tween the field agent and the solicitor’s office, in cases involving con-
sidérable amounts, they should then'be submitted to this board of
ap&ea  before final action by the commissioner? o
" Mr. Harrdon, If no uction were taken by the bureau prior to sub-
mission to this b?@rd, there would be no legal objection that I could
see to it at all." If, however, the commissioner has to make a deter-
mination, which he now does under the [{)rment procedure——

Senator Jones'of New Mexico. Well, but we are thinking out loud
hem - : . 1o L "lt ’_'{ . L o ., :

Mr. Hagrtson. Yes. . L R

Senator. Jones of New Mexico. And are trying to devise some
remedy to meet the situation which Senator Couzens points out, and
as he points it out, it appears very unsatisfactory. ~To relieve the
commissioner of the responsibility of such cases, the commissioner
shall accept the findings of fact, by this board of appeals, where
there is a difference of opinion between the reviewing (arti or the -
examining board, or whatever it is called, and the solicitor’s office
as to the facts, and then the case shall be submitted to this board of
appeals, which lolds its sessions in public, and then let that board
enter judgment, instead of the commissioner having to do so; let
the board itself enter a final judgment in the case.

Mr. Harrson. Of course, I have not—— .

Senator Jowes of Ne:r ﬂexico. To bring about in effect, the crea-
tion of a new court to pass final judgment, so far as the Government is
‘concerned, which, of course, gives the right to either party to appeal
to the Fetieml court, outside of the department. It strikes me that
where there is so much involved, as there is in the settlement of all of
these tax questions—and you say we collect hundreds of millions of
dollars—the Government is very vitally interested in these questions,
and we oufzht to have, as Senator Couzens points out, some tribunal
which shall be responsible, after hearing, and not pass it up to an

'

individual to do it.

Mr. HarrsoN. Now, Senator, there should be laid before you the
practical difficulties in the way of having a board pass on these cases.

Senator Jones of New Mexico. That 13 what we want to hear.

Mr. Harrsox. The administration of the tax laws starts out as a
complicated thing. It is a difficult thing. "It is a thing that people

disagree aboyt.. ,. ou can take one of these cases and argue it for
a week; this.committee ‘qém sit on the Schw.:acher case and hear
erent ‘contentions, and listen to the briefs

conflicting arguments, di
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read. spending, a week on it, and the Schwabacher case, gentlemen,
is just one of thousands in the Bureau of Internal Revenue. I do
not exaggerate at all. You can not give a {udicial hearing, as would
& court.or & board sitting in a quasi judicial way, if you are to deter-
mine these things that come up like that, day in and day out, and
which have to be decided. Somebody has to decide them.

The CuairmAN. Do you mind my asking you here what percentage
of your cases are us close as this one isf N S

- Mr. HartsoN. As to the percentage of cases that are as close as
this, I should say that there are in the bureau—and I am not con-
fining myself now to estate tax cases, but we are speakin% now ,of
a burean problem rather than of a particular section of the bureau—
there are thousands of cases which are just as close as this,

The CHAIRMAN. Just as close as this?

- Mr. HaxrsoN. I have an expression in mind that X heard Doctor
Adams first use, and that is _this, that there are many, many cases
‘that arise  in. the bureau of Internal Revenue. that have no correct
answer. There is no correct answer. . - . 0
. Senator Joxes of New Mexico. Now, Mr. Hartson, just think of
the number of people who have been engaged on this case, if we
may take it as un example. Somebody had time to consider this
cmm T ' . ' . . N :
Mr. HarrsoN. Oh, yes. . - o oo
d Segmt;;)r Jones of New Mexico. Why not have a board of appeals

o that? = ' T ] . S "

Mr. HarrsoN. Because the ones who considered this case were
not considering all the income taxes and were not considering all
of the other taxes, and was not engaged in other functions that the
bumau,inperformin%' o

- Senator Joxes of New Mexico. You certainly do not contend that
we should not have machinery of some sort whereby somebody shall
investigate these cases thorqu(fhly and pass upon them? Here we
have had an examining board do it, and from what appears here
there must have been a half a dozen people in the Solicitor’s office
engaged on this case if we are properly advised, and instead of
having all of that, why not have a responsible board tpasﬁs on it. . If
one board.can not do the business, have two, and if two can not,
have as many as are necessary. Somebody is doing it now, and why
not -have it done in a formal and regular way and put the rosponsi-
bility on the people who are pagsing on these things, instead.of on
:)hlo h%ad.:ot’, some poor commissioner who has all of this.responsi-

Mty ey L L S NS T DO R

M{ HagrrsoN. Senator, I am not contending for a moment for the
perfection of the present system. but I am trying to point out some
of the difficulties which have to be considered and solved before you
can substentially :change the presgnt system,. While it is tyue that
under the present system,. as you say, somebody, & group of people
in the bureau, considered this particular case that.we are nqy dis-
cussing, that was @ group in my office who were handling estate -
tax cases, and there are relatively few of those in.the office of
the Solicitor of Internal Revenue. The committee that is referred
to here as the Committee on Review and Appeals is & group. passing
- on eptate tax cases and nothing else, a very small group of cases,
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relatively speaking. The great number, the thousands of cases,
are income tax eases, as we all know. - et S

- If 'you arve to-have a board such as is proposed here—and we
already -have one-—which considers these proposals of - the ‘com-
missioner to assess deficiencies, the jurisdiction of that board might
be enlarged, and you would have to double the membership, and
you would have to increase the personnel in the Solicitor’s office to
argue cases before that board, which we have to do now. But there
is ' no one group, under present conditions, that has the final say on
all of these questions. There are different groups making decisions
from time to time, all in the commissioner’s name, and subject to
the commissioner’s approval, . : ' -

Senator Jones of New Mexico. Do these boards specialize, just
the same as you are having these groups now specialize?

Mr. Harrson. You migTwmake the. board now in the Estate Tex
Unit final. Make that final in the Estate Tax Unit. You could
probably have three boards, because it would at least take that many
in the Income Tax Unit, to sit on the income-tax cases as the re-
view and appeal committee, and an estate tax committee sitting on
estate-tax cases; but as soon as you do that;.then you have complaints
that come to you. From whom? From tazpayers, and the complaint
is very strong; but if that board is to sit on and finally pass on and
settle these questions, a part of the same organization that made
the preliminary investigation and the prelminary determination,
then your appeal, if you call it an appeal, or review, if you call it a
review, is under the same head and substantially by the same people.
-+ Senator Joxxrs of New Mexico. But here is what is troubling me
very much; we have this board, such as you speak of, connected with
the examining branch of the Government. I am inclined to think -
it would not do to make that final, whereas now they take substan-
tislly an appeal from that unit to the solocitor’s offiee, and why not
have that appeal taken to'a boiard which is acting in the open, in a
judicial capacity, instead of going to your office, pick out your men,
and make 4 board of review to hold court in public, instead of hold-
ing it in private chambérs. ‘ ’ o

Mr. Harrson. That could be done. - There could be these separate
boards, and I must impress upon the Senators that, due to the num-
ber of cases, one board could not handle them all. You would prob-
ably have to have one estate tax board, and'maybe two or three in-
come-tax boards, and then you would have to change the law to per-
mit the publicity of hearings on these cases before these boards. I
should have no criticism of thatatall. There are many things about
the situation which, if adopted lawfully, would be a great improve-
ment over the present situation—a great improvement. = :
- Senator JoNrs of New Mexico. That is just the purpose of this
dommittee, Mr. Hartson, to sit here in counsel with you people, find
out what the troubles are, and see if we can not devise some way to
meet this trouble. I think you must all be impressed with the un-
satisfactory way the thing is being done now. I'am not saying that
in criticism, because I can replize how it has grown up in the de-
partinent, and I do not think anyone ought to be, so far as I can see
at this time, ¢riticized for thig system which prevails. But it is an
unsatisfactory system, it seems to me. I used to meet it in the In-
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terior Department and I appreciate the situation there. It grew up
when the business was smeall and it could be handled in that way,
where the amounts involved were not very large, and so on; but here
in this case that we have under consideration there is about $75,000
involved. That is a large sum of money, and it is a question whether
that $75,000 should belong to the Government or should belong to
thess heirs, and that matter is disposed of without a formal hearin
and without anything bearing the semblance of a judicial trial.
$75,000! Clearly it appears to me that where such amounts as that
are involved the Government can afford, in some way, to create the
machinery for a judicial determination or something in the nature
of a judicial determination. . '

By the way, you referred a while ago to the question of these
gift taxes being devised as a means of reaching some such cases
as we have had under consideration. Do you advocate the con-
tinuance of this gift tax? : ' :

. Mr.. Harrson. It is difficult, Senator, to answer that question
because we have had no experience yet with the administration of
the gift tax. There are two very serious fundamental legal defects
in attempting to levy a gift tax. So far, however, as the gift tax is
an aid in collecting a tax upon transfers, such as we are here con-
sidering, it is an extremely good thing because it is easy of enforce-
ment. Everybody knows and can figure just exactly what hig tax
is going to be and acts in accordance with that knowled'%e. E do
not know whether the gift tax is going to work ~r not. There are
some extremely difficult things in connection with its enforcement.

The CmamrmaN. You pointed out that this case, which is under
review here, would be easily determined, and a gift tax in that case
would have been ideal or excellent. '

Mr. HartsoN. Yes, sir; if it had been in effect at that time.

The Cuamman. Just at this point, in order to make the record
clear, what kind of a case would it not be good in? . _

Mr. HarrsoN. That a gift tax would not be good in? -

The Crammman. Yes, .

Mr. HarrsoNn. I know of one—

. The Cuamman. I thought you said there are so many difficulties
in the way, but that in this case it would ke easy. Now, tell us-
where it would be difficult. .

Mr. Hartson. The gift tax, Senator—and I do not wish to be
misunderstood—is a tax which, except for certain legal difficulties
that arise by conflict with the income tax, is & very easy tax for
enforcement and a very satisfactor{ tax, if you concede the policy
of levying a tax on transfers at all, because those who are to be
taxed may very readily determine what their tax is. That is a very
important thing about taxes, and there is not a great deal of uncer-
tainty about it. ' L

If the committee is interested in hearing suggestions about some
of the difficulties that we have encountered in framing regulations
under the gift tax, I will be glad to discuss ii with them. 1 do-not
want to criticize the gift tax, and I have not any criticism to make
of it, except we are having great difficulty in dovetailing it with the
income tax and I think we may pi(lat from the courts some expres-

ther fatal to the gift tax, by rea-

son of these defects which I say, I think, exist.
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cor gt T e

The CrammaN, When will you first collect m‘)ﬁ’ ift tax? ‘
. Mr. Harrson. In 1925. The returns will be eg' at the time the
mme taxes are filed for all gifts made during the calendar yesr
The Cuamman. I think until we have had that experience, Sen- §
ators, it is hardly worth while to take up the discussion of it. Do
you, Senator Jones? - . o . ‘ '

Senator Jones. Well, unless we can—— ~

. The CrmarmaN. In other words, I think we ought to have the
experience of the department on it first. :

Mr. Harrson. I think it is generally conceded by everybody—and
if it is not, I would like to hear the objections—that the gift tax was
designed to tax transfers which experience had shown were difficult,
if not impossible, to tax under the present estate tax law. That, I
think, is a fair statement. I think the discussions upon the floor of
Congress very clearly bring that out. o '

Senator JoNEs of New Mexico. The department, however, opposed
the gift tax, did.it not? . -~ : o

Mr, HartsoN. I am not prepared to answer that question in the
affirmative, Senator Jones. I do not know. 1 know this: That the
department did not recommend the enactment of a gift tax, but
whether active opposition or even é)assive opposition was advanced
by the Treasury to the enactment of the gift tax I am unable to say.
Idonot know. ~~ . . - .

Senator Jongs of New Mexico. I would like to state my views
about it all. I think that gifts and financial interests derived from
estates should be taxed against the beneficiaries as income. That is
my personal view about it, that we should have no estate tax applied .
but there should be an inheritance tax, and that it should be con-
sidered in the same way as a gift tax and should be treated as special
income to the beneficiary and peid by the beneficiary. :

The Crammman. Have you concluded with this case, Mr. Davis?

Senator Ernst. I would like to ask Mr. Hartson a question. Have
you any case to which you would like to call our attention in which
an appeal was taken to the courts and which was tried out in the
courts, which looked to the solicitor’s office to be a perfectly mood

‘case and which the courts upon trial threw out or reversed it? Have

you got a case of that sort to which you want to refer?

Mr. Harrson, I am very glad the Senator asked for that. I have
no such report here, but I have that information and would be very
glad to submit it at the next session of the committee.

-Senator Ernst. I would like very much to have it, because I think
that would throw light u;;((m what is being done here.

The Cramman, I think that is h_ighly desirable. Will you bring
a case of that kind to the committeed ~ : R

Mr. HartsoN. Yes, sir. e

The CrA1RMAN. I-l’ave.you. anything more that you desire to take
up in-this case, M¥, Davis? = o ‘

"Mri Manson. I do not know whether this committee desires to go
into the Schwabacher case any further or not.

:l‘hg" Cramman. Have you any specific question that you want to
raise? = ' - A ' ‘

‘Senator Jones of New Mexico. I would like to have a statement of
what that case is. I have never read it. '
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Mr, MANSON, The case that I haye hefore me, ;s,W;llmms R l{:,d
170 Cahfm ia 631. T might staé:;L to.the. oommal&tee-r—-—- d,
thlSex;ator NST.. vae me enough to tell me what.is. the ob]ect of

SNow. ., - .

Mr. MANSON. Tt js my opmlon ‘that this decnsxon of the (}alnforma
court settles . all doubt as to .whether the transfer effected in . the
year 1910 in the Schwabacher case, conveyed title. © © .

‘Senator Xrnst, How would that help us in solving our roblems?
it anybody wants to hear it, I do not ob;ect to it, but f am just
askmg for information,

The CuajrMaN. I think it will, to this extent It, w,ould help us to
determme whether we thought Mr ,Hartson was wrong in not re-
ferring it to the courts. Inmy opmxon, he was, and thls may sustam
my oplmon, or it ma y reverse it, ‘ L

‘Senator Xrnst. I Jiove no ob;ectmn to it. . .

M., MANSON. I just wish to read a ver shoxt :notatmn from the
decision in this case, that is, in the case o Williams », Kidd. -

Selx)nato;' Jones of New Mexico. Give. the volume and the. page
number.

Mr.6 é\IIANSON. One hundred and seventy Cahforma, begummg m;
page
enator Jonzs of New Mexico. And you are reading from what

P ?

aflr Manson, I ‘vead from pnge 637, In this cpse, a deed: was
delivered to a depos1ta3; to be dehvered, to the transferee upon the
deag:h of the maler of. the instrument, and in the decision the court
Sal

'If the deed is handed -to the depositary without any intention:of presently
transferring title, but, on the contrary, the grantor intended.to reserve the
right of dominion over the deed and revoke or ;ecall At, there iy no eﬁ’ect)ve
. delivery of the deed as a transfer of title.

That is my posxtxon, thaq; the questnon of inte t;on in t{le Schwa-
bacher case is entirely g& imjipated, y, reason of ti tf , fact_tha
gruntor, the, degedent, did reserve d jon over' stock

CHAIRMAN. But there is ng., e‘v:. enc;@ , thet he reserved the
n ht of revocation, i ?it ere
r. Mansow, He.did reserve ‘the nght 0 revgkq i)ecg.use he
had it m his possesswn, mdorsed to him, which wou]i qf
act on the part of aFyona. "All he had to do was, to,,trans hat
stock on th books the COMPANY.

" Senator ERNs'r. ‘That does not revokn 1t. p) 'ha.vp,stock in ‘my pos
session mdqrse in bla,nk If it does not belong, t&hme, the fact' hat
I may take that blapk indorsement and tranﬁfer e stock tﬁ ‘myself
does not change the character of the transactlon 1n w ich it was
originally handed to me.

he Cramrmax, I think the Senator is’ rng a,bout that

Senator,, Ernst, Let me add just this statement,, that, 1 do not
know .that, we are taking sufficiently. into accouﬁt that. here we have
selected -from. the multitude of cases in. the department one case
which the attorney who is re;irresentmg this committee has found,
in which he differs with the solicitor as'to the conclusion ‘which was
finally reached. . Now, you cannot takq the, declsnons of any conrt,

02010+ 24—PTB—® . . - . . 'n
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whéther it be'a circuit court 'of ’ag’:'pié_als',f the Supteme Court of the
United States, or'any-district’ court, where yon will not find some
about iwhich the most eminent lawyers in the country will honestly
differ. The fact that some one case may be determined ini a way
we do not think it ought to be 'determined)in, is not any evidence
of ‘what the department had been doing in_the multitude'of cases
before it to-day, about which there is possibly no question. This
ease may serve to illustrate that in a close case of this kind, involv-
ing' a:large amount, there may possibly be some other remedy to
protect the Government, but as & method of carrying on the business
of the: Government, this case does not illustrate at all to me that it
his not been done properly, and that it has not, in the great multi-
tude of cases, been well done. Lo TR S
Of course, we are seeking to adopt some method here by which
any error of this burean may be corrected. You will go from one
board to another board, or from the solicitor’s office to some bdard
of review to make'a correction, and I am not at all sure that when
you go'thete yon will have any more reason to believe that thit deci-
sion will be correct then the one rendered by the solicitor is not
correct.” You havé to take. inté consideration the multitude of thesg
cases, the fact that they have to be promptly disposed of, and then
see' what i8 best to be done.under all the circumstances. I am just
as eager as any of you to adopt some plan or method by which we
dan ir'_np'{'ove -upon this ‘present systém, but after it has passed the
solicitor, you can go into q&urt-—— s o j
‘fSénatolr ‘Jones of New Mexi¢o. But the Goveriiment has no right
of appeal. : P
- Senator Ernst. Of course, the Government has no right of appeal.
That ends the case, so far as the Government is concerned.
‘Senatot Jongs of New Mexico, Yes.. . =~
Senator Ernst. I do not know: what your experience may be, but -
wge'nf ;ﬁa Government concedes @ case, in nine hundred and ninety-
nivle times out of a thousand they ure conceding a case which is
very . clear and’which'is very condlusive -agaiiist” the Government.
The cases which the' Government is willing, withont litigation, to
have determined. against it, have been from:my experience in the
departmeits for years, very, very few. ' I think the great trouble has
been’ that too many men haveé been foreed into litigation, entailing
expense of lawyers and delays, together with the émbarrgssment of
raising money, and there is absolutely no foundation for placing
them 1n'that position.'’ That has been my experience. =~
. 'Now, do not let, 6ne hard case maké a shipwreck of this law. =
*The Crramman, Pardon meé, but I'want to stop the Sendtor here
for a’moment, if I‘ma¥. T T e
Senator Ernsr. I will stop right now. .~ - "~ 7
The \C{IA;‘I;EQ@AN‘,“I want to.say that, as-chairman of this committee,
I havé been Working with the’.attbljnegs in this matter: for months,
and thig is niot an iblated case ahd T do not wait the impression in
the ‘record. that this invéstigation is'founded on an’ individual case
like this, as to' Whith ‘we may disagree with the solicitor. A This case
is presentéd as one of others that We have to point out to the com-
niittée to show the system whicli is being followed, and as to which
the attorneys and myself disagree. That system is being pointed
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out to the committee for their judgment on the matter, and I de.not
want the record to show that the statement made by Senator Ernst
is correct, because the Senator probably does not know how much
time has been spent in developing these cases:and in «mve3t;gatm§
them. , Therefore, he has probably thought that this is an isolate
cases when, in fact, it is not. AT

- Senator RNST. No. no;.quite on the contr l(iy TR
. The Cmamamax. Well, that is what you said at the beginning.

Senator Ernst. The chairman is in ercor. . What I desire to say
and to emphasize is this, that ths cases which have been selected
by Mr. Davis are those cases in which, in his judgment, the solizi
tor’s office, or the commissioner, has blundered in arriving at a deci-
sion. That is Mr. Davis’s opinion. C

The CuairMax. Oh, no; that is not correct. T
.- Senator Ernst. Wait a minute. I want to make my statement.

The Caarrvax:: But that is not correct: - - -

“'Senator Erxsr. Mr. Davis has selected these cases.. He has
brought them here for our consideration: ' He has begun with one,
and I.hope he will have others, because I am just as anxious to
hear them as you; but the fact that. Mr. Davis differs: with the
solicitor in his opinion is no evidence of whether Mr. Davis is right
or whether Mr. Hartson is right. The decision in this case ma
have been rightly made by the department, and I am not prepared
to say that it was not. Therefore, what I want to point out is this,
that 1n these close cases which are being brought here by Mr. Davis.
it-does not grove anything except that in these cases which he has
picked out, -he thinks there should have been an appeal granted to
the Government. whereas, very possibly, just as competent and just
as able lawyers. do. not think so. I am just calling attention to that
fact, because we will have to bear that in mind when we are pre-
senting this matter... . ... . . .0 oo :

The Crarryan. Well, you are all wrong in your premises, Sen-
ator. - It is not because Mr. Davis or the committee disagrees with
the decision of the solicitor that these things are brought here. ' You

‘have an entirely wrong impression as to why these cases are brought

there. It is not because Mr. Davis or Mr. Manson or anyone else dis-
agrees with the decision of the department. . It is-because they want
to point out to the committee the responribility placed upon these
men to decide these close questions, and we show you a sample of
what they complain 0f. We do not say at any time that we dis-
agree with the solicitor’s conclusion: in this matter. Mr. Davis has
not said that he disagress with the solicitor’s.opinion. =~ .. -~ .

. Senator ErnsT. He has not been required to do it, but we know
thiat he does. .You have said a half a dozen times.that you disagree
with. the conclusion. that has been reached.. . -

- The CuammmaN, But that is not the reason for bringing it up here.
The reason for bringing it here was that it was a close question, and
the rpason for bringing it here was to show the committee the system
which was f.ollowaﬁ; with which I am sure that Senator Jones or at
least some of us disagree. We do not believe it is a  proper system;
and we brought it here to. show you why: we. do not believe it is a
proper system. . 'We believe that that system may :be- remedied.
Even the solicitor himself says that it is not perfect, and may be
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improved.: That is what we are’hére for-—not. to .decide ‘whether .

the ¢onclugions are right, or ‘whether Mr: Davis isiright, as'to:the [

‘Senator based his:statement are all. wpong. . < o . o
"~ Senator. Ernsti Now, 'that. is ~your:conclusion. - The Sénator is
still of the same opinion. . L A T TR SRR
In nearly all of these:cases which.you have selected, Mr. Davis, §
are there not some:questions: which you think should not have been -
determined as they have been?. - - ... .. e
;- Mr. Davis. In:answer to that, Senator, I. would say’this, that in
locking 'over the cases we found cases similar to this,-in which the
Government agents; had gone:out.in. the field and got the facts and
presented them. : SN L
Senator Ernst. Well, we understand all about that. .
- Mr. :Davis., And, then reported to the review committee, and they
passed on it. Then, as Senator Couzens says, one man or two. men
or three men in the solicitors office.on those close questions ended the
Government’s chance of having the matter tested in court. - . .
Senator Ernst, Well, we understand that perfectly..- We have
been all over that; but. you do nét have to take a case like this, where
. you are attermppting to shiow. that the Government-is wrong about it
or that the solicitor’s offi¢e is wrong about it. If you merely want to
show the system, you. can do that without taking any case. - We all
know what the system is; but here is a case which you take as an
illustration, becaiise you .think it is wrong. Now, is it not a fact
that these cases which you have.prepared to bring up are esses which
y];)u tlglink are 50 elose that the Government is probably wrong about
them?e - .« o e e e e . L T
. Mr. Davis; Well, that is practically true, to this extent—— -
- Senator Erwar. Yes.. . - . - : ST
Mr. Davis, That the Government'’s interest probably should have
been decided. in the court, and & close question like that involved in
this case, without regard to:how any:lawyer looks at it, should be
decided by :a -court. - If: what the Government’s witnesses- and ‘the
Government’s agent sayin this-case is true, thetGovernment’s side of
the case is pretty well establishied; and.sbmebody hes to stand up-and
look after the Governiment's.interésts here. "1 am not éaying that
that was not-done all.thé way through, but. I am saying thaton'close
questions likeithis thé-court should - on them. 5 0w ol e
- .Senator Ernst: Your statement shows ‘exactly what I thonght was
happening, and I am xot finding any fault; either; excépt that T:am
warning the committee thut an object can not be made of an isolated
case to demonstrate anything. It may be that there have been:thou-
sands of cases. which 'the Government 'has decided correetly; and I
want to emphusize anothel® statement: whi¢h I made just' a ‘moment
ago, that in nine hundred and ninety-nine cases out of & 'thousand
the Government resolves all doubts in its own favor. I think in tdo
great a number of cases the.Government loses: sight of the fact that
1t does represént the taxpayer, and it ‘ought oftener to: prevent the
taxpayer from: being forced to bring suit. - - = -7
. Mr, Davis;’ Well, Senator, here .you have five lawyers in the unit
itself calling' this ¢ransaction a legal fiction, men who have gone over
every bit of the evidence in the case, - - - S b e e

«decision: renderéd:in this: cabe... (S0 that the premises.on which the
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.- Senator Ernsr. I understand fully just the point you:ars making.
-Mr. Davis. I am - not imputing wrongdoing to anyone by 'a long

ways. L S e :
i-genator Ernst. Oh, we all understand that. There are no charges
of wrongdoing anywhere. T

" Mr. Davis, No.. S A

Senator Ernsy., You are simply trying to find some better way
of doing it. oy

The CuamrvaN. The Senator referred a whilé ago to:the fact
that in nine hundred and ninty-nine cases. out of a thousand he
thought the Government resolved a decision in: favor of the Gov-
ernment. - S T N
- Senator Ernst. Absolutely, -~ . - .7 a0, :

The CaairMaAN, And in many cases unjustly so, and yet Mr.
Hartson, in his testimony yesterday said:

The bureau has been overly lMberal—and I say that is a fact heyond auny
question—in permitting taxpayers to have hearings, to continue hearings, to
prodg;ce additional evidence, to produce briefs, and to produce further argu-
ments,

_Senator Ernsr. That is all right; that will not be the final de-
cision.

. ‘;I‘heanAmMAN. But it shows that all of the evidence was con-
sidered.

Senator Ernsr. But he is speaking about the processes and the
methods followed in his own bureau for giving them a fair oppor-
tunity to be heard. Then, when hearing is had and the final de-
cision is to be made, I say that this Government is honeycombed
with deg)artments that do not give the taxpayer the benefit of any
doubt, but he is forced to the gourts to protect his rights. That
has been my experience as a lawyer, and it has been my observation
for a long time. That means that every opportunity is given a man
to have a hearing before the commissioner. That is all you had
reference to, Mr. Hartson, as I understand it, and you have in-
dulged them by giving them time for the filing of briefs and every-
thing else, in order that the case might be properly presented. I
think that is the fact. That has been my own experience. :

Senator JonEs of New Mexico. Mr. Hartson, let me ask you
this: When this Schwabacher case came before the solicitor’s office,
was there any new testimony taken? :

My, HarrsoN. I am unable to answer that, Senator Jones. I
think not. There may have been a brief or two filed with the
solicitor by the attorneys for the estate. That is ordinarily done:
it is customarily done. Howere, as to the discussion of the facts,
they were already in issue, rather than the submission of any
additional evidence. '

The system was loose in this respect. Our regulations are now
very specific that all the evidence shall be transmitted to the tribunal
of original jurisdiction, if you can so term it, before any reveiw-
ing agency sits in judgment on the original consideration of the
case; but, in the past, the bureau, as I say, has been very liberal,
and while I do not know definitely about this case, I would not be
surprised if additional affidavits and additional evidence were argued
to the solicitors’ office. That is not an unusual situation, or, I
should say, it was not an unusual situation. :



684 ' INVESTIGATION: OF/ BUREAU “OF: INTEENAL /REVENUE

'The Cramman. The committee would Jike to ‘adjourn now until
to-morrow -morning: at 10.80 o’clock. I understand that 'thal'. ls
agreeable to the other members of the commxttee

Mr. Harrson, Sehator;, before we adjourn, I would like to pnt
into the record two Treasury decisions which- were mentioned ‘yester-
day, which outline the ﬁ)resent procedure for hearings in 'the :ad-
mﬂximstratlve branch of .the bureau, and for. review. by the solicitor’s
omice. . n ,:"- Y

- Senator Jonzs. Can you put those in tomorrow? ;- ’

- The CHAIRMAN. Yes, g would .hke to have you mad them m us:

Mr. Haxrson. Very. well. ° SRR

(Whereupon, at 12 30 o’clock p- m a recess was takeu untnl
to-morrow, Wednesday, November 26, 1924;«abf10 30, o’clock a.‘m.)

weol Db e
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" The committee : met at 10 30 oclock R, M.y pﬂrsunpt to pd;;bum-
ment on yésterday., 0 o ot Tt ORI

Present : Senatoys Qouzens (presxdmg), Wataon, Ernst, an rJones
o et sl EaslJ. Davis, T, wnd. T, G, Mamson st

resent also: Earl avls, " an mson H ,"o
counsel ‘for the ‘comamittee: By §g ey

“Present on behalf of the Bureau of Internal Revenue’ Mi CUR,
Nash, assistant to.the.Commissioner of Internal Revenue;iMr.
Nelson T. Hartson; Solicitor, Inteinal ‘Revenue’ Bireau;; ‘Mr. Fred
Page, assistant deputy commissionér, Miscellaneous Tax Unit; Mr.

ariea W. Jones, chief, review dmslon,sﬁlscellaneons Tax Umt.

" The Cuammay. Proceed, Mr.. Davis. - ,

“Mr. Davis. The next matter-is the estaté of thlwm H Pa‘rlin
of Canton, Ill.

"The ¢ircumstances, briefly, are that leham H. Parlm dled on the
5th day of March, 1920, at the age of 72 years, -

ptember 23, 1918, about a year and a half before hna death '
and within the two-year period under the statute, he transfe:
over $2,000,000 worth of stock to two.of his nephews and a niece.
This is & claim for abatement, under the Feder estate tax law,
to those - transfers in the sum of $858,929.06.

-1 have here the report of the agent in the field, and shall ask to
‘submit just that portion of it with reference to the transfers. . Then
I will submit the holdings of the review committee, of which Mr.
Jones is chairman, and then the opinion of the solicitor with refer-
ence to the transaction. - .

"Senator Ernsr. What did you say hls age wasf

. Mr. Dawvis. Seventy-two, ator.,

The transfer having been made wnthm the two-year penod tho
law deems such transfer to be made in contemplation of death, and
it is that feature of this matter that we want to go into, and I ‘shall
ask to start by readmg the ﬁeld agents report in the matter.
[Readmg 5 e
" Now, a8 to the question as to whether’ or not the tra.nstera ot stock 4n the
32;112185 O:gndortr and.Canton Gas & Electric Cos, were made in contempla-

This is the most i;nporumt question arising. in connectlon with the present

egtate and .a great deal of time has been devoted to cecuring as much informae-
tiou ;\s posslble on thiq part ot tho case. I am satlaﬁed from the. iqtomatlon

T 685
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secured that the transfers were made in contemplation of death and have
recommended accordingly.

The claim is made on behalf of the estate that the transfers were not made
in contemplation of death, but were made in fulfillment of a promise made
several years prior to the date of said transfers.

It is also clajmed that the promise so made was part of 2 contract founded
upon '@ godd ‘Consideration and:therefore ‘not' iaxdblé. . - AN

In support of these claims the executor has filed with ms return a large
number of affidavits, three of which I will show to be untrue in many particu-
lars and containing statements that the affiants never intended to make and
did not know that they did make, ..

The transfers in question are stfll suld to have been mude on the 23d day of
September, 1918, while the decedent was in New York City. The executor,
Willlam P. Ingersou states that Mr. Parlin signed the certificate at the Marie
Antoinette Hotel, where he was then lving; in New York, and.delivered
them to him for himself and his brother Charles D. Ingersoll. who was then
in the naval service of the United States at the naval air station, San Diego,
Calif.,, and for his sister Winnifred I. MacKay.

The - certificates,  signed by decedent, In the proper, place on assignment
form on the back fhereof, were lnspected in the stock bouks of the Parlin &
Orendorff Co. and of the Canton Gas & Electric Co. All of the signatures
were' witnessed 'by Johx' Gleason, who iy, or Was at' the time, a room ‘clerk
in the Marle Antolnette Hotel, New York (sald Gleason was one of the at-
tepting. witnegses to the last will of dacedent executod less than two moiiths
gglotr to bgmga trilgsfer), and date of assignment written on.said certificates. was

ptember

"The new certificates of stock were issued November 19, 19!18 as Sshown by
rebeipts on stubs of P: & O. Co stock book, and October I, 1918, -as shown' by
stuba of the. Canton Gas & Electric Co. The agsignments op. the Gas & Elec-
trio Co. certificates were in blap,k and the names of the trangferces had. not
been filled ‘in’ st tfnie T Inspected same, but new certificates were issued for
968i shares’ to each of 'the three transferées meéntioned in'the return.

The names of the transferees weré!filldd in on .the assignment form on
t,bu back pf th% ‘Paniin: & Ouendorfl: certificates, . in, the handwrmng ohWil-

liam P, Ingersoll

New certificates we issue%t;; P. & O. stoek to, each of t‘he three f,rans-
fereck aB 1ollows ¢ 2 ghdres s cothmiotr, -1.555" shive §.

'rhese certlﬂcates all ‘bear- daté, of ) September 23, 1918*!1\)!,‘ Mr; Gilet, 'the

ﬁ;g gar wémmadq ; wm ouf, gtated that they were not nde out
t vem »Pa.rlin returned. from,,New Yorkybut they
wéi~ to ohf m t date o ransfer. .

M Gll t‘ wald’ that he"Was‘ ‘in‘Netv’ York & short time after the- tramsféy,
but, that he :did.net know ot} it- anthlafter. Mp; Pardin’s retutn:in November;

that he had no opportunity; to«talk with:decedent: In private at. that-time 50
he did. make nowu o hat glgawho,d made . th%trangf R

Lon edtlon gn afidavit o ou H. let, ed by thé esbate.

7 'abked hilhi- ilf'décedent ha'd'evei séated ‘to’ ht fs going to muke
ang of thie gifts referred touin said afidavit; in msmfetim 'and ‘he angwer
thet he, could not say. that decedent, had ever mide. that: statemeht to Aim.

The afidavits of the three beneficlaries ﬁled wt the , ret rn state that
decedent promised tq give his stock in th P. & anton ,Bléctric
Cos. to sald beneficlariés; in'édunl'shaves, Th’ ef(ect wlle! ever the twd oy¥s. had,
in the opinion of decedent, acquired sufficient lmslne«s expérielfw in cbunec~
tion with the busipass. -of adid tjvo, comwmes e STt BLTR I TOCES B

 The) 1&3; Iso _affidavits, .by. A;lce Inge'rsoll mother of. the. phree bene~
helar!% ldra i’m‘ in, sister o edent, Susan Ga!e Parlin, widow of
deécedent'; ' Alide’ Scott; ddughter of’ snid wi&ow‘ and otlwrs to pr ctlcally the
sath.effect. © ‘1L i T

The. time of said promise is stated bv the two brothers to have beem about
the time each reached the age to 21, which would be about 1906 in the case
of William P.'and about 1908 in the case of Charles D,

2 Yinntfred I. Ma¢Kdy speaks of it a8 dating back for moré than 10° years.

Whatever the intention of decedent in regard to the gift of this proﬂérty
$0'Myinfece - 'and nephews, he' did not tmake the actual t:ansfer until a time
‘wiién 'his- pliysieal® (atid probably mentdl condition also) 'was much fmpaired,
a8 Wl appeat’ fiom amduvits secured from persons familiar twith ‘his ‘condl.
{:llon v%lt,znd near the time of said transfer, and which affidavits are forwarded

erewith,
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Bit “clearly the prineiml dbposfttonS‘ of amdavits aré by persons vitaliy
interested in hinving the ‘transfers held not to be taxable, and when the
intention’ ascribéd to thé''decédent is inconsistent ‘with written dotuments of
decedent, in which h'~ intention is lndicated, it is ,believed that great weight
should be glven to'such doctiments."

" 7The ‘estate claims that the ‘Becedent intended for yeays to t-Elve the stock
to the Ingérsoll boys and thelr sistdr during his lifetime, without reference
to the condftibn of his health or his expectation of life.

The documents referred to indicate that the intention Was to make a testa~
mentdry disposttion: of said property. ,

* The documents in’ questioft are three: . ‘

" 1. The antetiuptial’ agreement between deceﬂent ana SuSan Gale Cooke.
dfterwards Susan Galé' Parlin, and now his widow.

2. A will of decedent dated and executed on the 26th day of .)‘anuary, 1915,
& copy o: which I forward herewith, -

8. Decedent’s last will, dated July 23, 1919, certiﬂed copy of which was
filed with return.

All of said documents reveal an intention on the part of decedent to make
& testamentary disposltlon ot his property. Whlch remalned unchauged up
to date of .last will,

The said antenuptial agreement, whlch is dated June 26, 1901 in the third
paragraph thereof comtains the followlhig language:

“ Whereas the said party of the first part (Willlam H. Parlln) is the owner
of? roperty to the value of five huhdred thousand dollars, %d said’ parties are

desirous that said ‘property of sald party 6f the first part may descend at the

dcath of said party of the first part, intéstate, to those who &re of the blood of
the party of the first part, and by ‘reason of consanguinity entitled by law
to succeed, free from any claim of said party of the second part as wife, elther
by way of ‘dower or homestead, or to dny distrlbutlve share 1n the estate of sald
party of the first part; and faen
"¢ Whereas," ete. : L N :
- The will of January 26 191 provides as: fouows. T A S
! #7enth, T: give and’ beqtieath a1l the ‘stock i the Pamn & Orendorfe 'O,
which I own and my entire interest in' dll stock' f.sald comhpary in ‘which
I inay have an’ interest and’ all sufplus 4nd undivided p wgs Pelongttig- to
said stock or:interest, to my twé nephews, Willlam' P, Trigeisol 'ahd’ hayles
D. Ingersoll, ‘in"‘equal ‘shared; or should elther of: them Dﬁﬂe?eil e’ to the
gurvivory of ‘them, This Bequeést of ‘my stock and of fy ‘intéres 'l‘n'%toi!k"lb
upon ‘thie express: condition’ that there shall be paid’ tb“igy
income or dividends of''theé above stock Fiftéen Thohsan nonm"(glsooo)
annually so long as she may live, Thig fiftden’ thousand doug f
is to ‘be paid onehalf from: the dividents dué to! William ' P. ngdrbon
one-half from thie dividends due:te’ Charled D)/ Ingersoir—that'ig, I'dedire %h
eaicg pﬁ’y annual}y one-hult of,sald ﬁtteen 'thoni nd ﬂollars' @(16,00?) tb ’iny
sald wife, - . ¢ P
¢ Since it ie my desire to’ keep in uslenthety the‘ stock' 'of 'th il’arlln ’&
Orendorff Co. as a'family 'edtate. 'étirnestly requést’ my' nephiews it neither
‘of {them’sell, hypotheeatd, or obligate/ Tis stock withotit'the égngent 'of 'the
‘other,’ anit: ‘that: before - elther of 1théni disposes of hig' stock''to outslders he
glve 'his brother: an opportubity tb purchdse sald: stock dt ?rlce“ that niay be
agreed upon between them, and that shotld éither of m%' two' nephews: Gle
without 1ssue he leave to his suwiving brbther the’ Stoek ,md' sﬁa‘pldb dvénéd
by him in the above companyi ' 11 r
~ ¢ Blevénth, 1 give and bequv,-athl all of the éap’tal atoclk that' Y own- m the
Canton Gas & Electric Oo., ¢f Canton, TIL, to my' two tiephews, William ¥,
Ingersoll and Charlés D,’ Iﬁgersoll ‘n equal parts, shareé ‘and shure 'alike,
o: 1{.’1 either of them shall predecense me thls 'bequest sharll g0 to the survivbr
of them. -
" “Pwelfth, I bereby give, devise and bequenth all the: resu'residde -attd’ re-
amainder of my ‘estate, real, ‘persondl, or mixed, 'wheresoever situated, 6 ‘to
which I may be in any manner entitled or in which I lntergpted at the
time of my death, to my niece, Winnifred Ingersoll MAcEayY

"I got this will from ‘the executor the first timé' I interviéwed bim,” The
nrst thing I asked for was all wills ever made by decedent, antl he went to
A desk and produced, this one,: and. I took same, ax; d made o, copy. , ,

: W thout having sald anything to the execu tor's ‘attorneys ab 1] vyw,
C. Chiperﬂeld several days after T got' 1t Volufiteerzd dii” o3 1dnaﬁdh ‘n

AR

>
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Fegard to same. . I feel that is doubtful that I would have had an opportunity
to sée this will hag I not take the executor by surptise in. the matter. As to
‘whenigr or not there was any connection between the * cerebral hemorrhage ”
that Dr. F. L. Clemens states. in- his a davit was suffered- by decedent . in
1915, 1 was unable to detérmine, but as Doctor Clemens states that he thinks
the “stroke” was suffered while decedent was at the home of his wife in
‘Pel‘ham‘,Manp;,. N. Y, it is recommended, that the widow be interviewed for
the purposé 6f determining the date of sald siroke or cerebral, hemorrhage,
and of learning what physician attended him at the thme, .. .
' It 18’ to be noted’ that this Wil cleavly negatives any theory that decedent
intended to carry out any promise that he may have made to include Winni-
fred Ingersoll MgcKay in the distribution of h::“stock, 1] ,@lze P, & O. and
gas ‘companies,'and no doubt would justly .4n Inference that he mever had
made any such. promjse... © ' B
Senator Erwer. Had that will ever been ‘probated, or was that
simply - some <will' that ‘hé' inade, ‘bt *which had ‘never gone' to
PIQLRAOE, 1\ v e e T '
qn Mr, . Davis, That is.a1will, that the agent. discovered. .I-do not
i:now whetl}er it ever went to pl’pP:lte or not. [Reading:].-
e HE g T T g T eyl T e Tl e T e
h Hhe éxpﬁ'mation given i)y. Mr, ,Q.,.E.r.(}mpeﬂfeld;gwho saw, that some explana-

Hon . wag called for, wap ga.followss . v o L
e H’eaq‘iq{ t;m‘_t. v?,l&nitrg:{&. ﬁa&u,l{aa-mutﬂoﬁ: George, MacKay, an Epsico,
pal glergymap, and that MacKay ‘would not: work and was shiftless: and that
fon, that reasan,all. of the Paxlin family: disliked . himi; that, decedent did not
want, it jto be possible, in. the eyent of his,wi e coming Into possession of ‘the
Ftock, and then dying, that. MacKsay get:goutrol of any.of the stock in the two
comnanies (the P. & O. and Gas & Electric) and so. made the will of January ,
26, 1915, but that Willlam P. Ingersoll was consuited and was present when
same was made and had a private understanding with decedent that in the
event of him and his brother .coming into posgession of the stock under the
provislons of, the gald will that they would hold one-third of the stock in each
company for the benefit of their alster. , .. , . . , o
. - Apart from the legal obstacles in the way of cutting down the absolute title
to sald stock that would vest in the two nephews under the provisions of said
will, it decedent ‘dled, by proving the alleged agreement, there. 8 the further
inconsistency, that if Winnifred were given one-third of the stock, in pursuance
of sald agresment, ingsmuch as she was residuary legatee under said will, it
&-most probable that she would get a much larger share of her uncle’s. prop-
erty than either of her brothers. . - ... R S
.. Mr. John F. Sheehan,- foreman of the experimental department of .the P,
& O. for many years, and Mr. William 8. Graham, superintendent of sald de-
ﬁrtment. both stated that Mr. Parlin always seemed to think a great deal of
. MacKay; that he had been educated by the Parlins, having been sent to
Oxford: University; that said, MacKay lectured at Chautauqua meetings in
the viclnity of Oanton, and that Mr. Parlin wounld attend his said lectures;
that on January 26, 1917, a bust of the father of Mr. Parlin was unvelled in
the hall of fame at the University of Iilinofs at ‘Urbana, -and (hat George
MacKay was selectes) by the.family to deliver the oration at tho exercises,
which were attended by .Mr. Parin and, other members of the family. Mr.
Sheohan and Mr; Graham both attended the sald exerclses and both stated
that at that time Mr. Parlin was in failing health. .. :

Mrs. McKaey. secured a divorce thig year upon the ground of desertion. ' The
action wag not contested, and I was told by George Hamilton, an old employee
of the P. & 0., who was well acquainted with MacKay, that the latter claims
that'he. wéas sent to California by his wife and that.in his absence and without
his knowledge the divorce was secured. :

‘Without:any questioning by me in regard to Mrs. MacKay and in the course
* of conversation on other, matters concerning this examination,. the. following

.st%temeﬁts were volunteered: .. . . S
y Dr. H, C. Putmany * Mrs, MacKay has absolutely no consideration for
Ahe rights ar .feelings of others.” He stateq .that she led her husband a miser-

:

-

Aable existence. ; R A T
.. Senstor Ernst, What ' testimony i this—just voluntary sthte-
ments’of pérsons,who were interviewed S co :
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Mr. Davis. These are statements that the agent got.. '
- Senator. Ernst. All right. S
‘Mr. Davis (reading) : L

Dr. George S. Hamilton, previously referred to (and who made an afidavit
in regard to Mr. Parlin’s health, forwarded herewith) said.that Mre. MacKay
wag * Cold-blooded and without a heart.” - -~ -~ .. i ' e ‘

Dr. Willlam E. Shalienberger, of Canton, said tliat she was ‘devold of feeling
or consclence. P L T FUR R A

I have gone into thix matter somewhat at length because the force of -the
will of 19156 wiil be attacked: before the department upon the basis of the .
explanation given by C. F. Chiperfield,: as set cut above. ::Mr. Chiperfield made
no claim that he had any: personal:knowledge of the circumstance surround-
ing the making of the will, but gave me the explanation as that made-by W. P:
Ingersoll, said W. I’. Ingersoll being present and hearing My. Chiperfield! telk
me the StORY.. -, - vl o L L o
T interviewed ,C.. H,  Wason, one of the withesses to the will, whio is fow
1, the real eatate businegs in Canton, but who at the fime the -williwas
¢xecuted was employed in.the P, & 0. otiice, .. Mr. Wason could not remember
what the physical condition. of decedent was at the time-of making this wiil,
hut bhe said that he.left the employ of.the P, & Q. in the fail of 1917 and
mat at_that time, decedent’s health was bad - and that he wds In fatling. condis
tion and had practically relinguished his dutles at the factory....: . ¢ -3
- Mr. Wason informed. me that the will- was drawn ‘by. B, R, ‘Baird, another
of the. witnesses to the will, whqa was a lawyer employed in. the office of
tha P. & O. Co. and who attended to the legal mutters of the company, and
ghcl. lsdnnw .in, the employ of the International Harvester Co. in London,

ingland. . ‘ : : :

We now come to the lust will of decedent dated July 23, 1918, . -

Paragraph 9 is as follows: e Gt ey '

“9. 1 hereby give, devise, and bequenth all the rest, residue,;and remainder
of my estate, real, personal, or mixed, or to which I may be 16 any manner
entitled or in which I am Interested at the time of my decease to my nephews,
William P. Ingersoll and Charles D. Ingersoll, and to my nlece, Winnifred
Ingersoll MacKay, share and share alike, and in the event that either of the
sald persons named in this paragraph of my last will ‘and testament. shall
depart .this life prior to my decease, then it 18 my will and X do hereby direct.
that the survivors or survivor of said named persons take my residuary-estate
in equal parts, sharve and shave alike, provided, however, that the foregolng
bequest. is made upon the express conditlon that there shall be pald to my
wife, Susan Gale Parlin, cut of the income or dividends from my Parlin &
Orendorff Co, stock in the event that she shall survive me thé sum of $15,000
per annum fo long as she mway live, The said $15,000 to be paid to my sald
wife pro rata by the owners of said stock.” e : '

The tenth paragraph of said will is as follows: : -
.10, :Since . it is my degire to keep in its entirety the stock of the Parlin
& .Orendorff Co, as a family estate, I earnestly request that neither of the
devisees or legatees n this section of my last will and testament named shail
sell, hypothiecate, or in any manner incur any obligation affecting the owner-
ship of said stock' without the written consent of the other legatees and
devisees, and that hefore selling, hypothecating, or incurring amy obligation
with reference to suld stock even with the consent aiforesaid that the privi-
lege of purchasing sald stock be glven to the other legatee or legatees aud
devisee or devisecs, as the case may be, and I do hereby expressly request
and earnestly ask that the said legatees and devisees shall each execute s
last will and testament providing that upon their dying without issue that
their interest in the sald capital stock of said company shall pass to the
survivors In order that the ownership of the saime may be continued indefinitely
in the members of the Parlin family.” . : I

. This last langunge would indicate that the intention that his property shonld

s pass at. his death as evidenced in the ante-nuptial agreement and in the will
of 1915 stitl was In the mind of decedent on July 23, 1018, ' . i

. Everything in the will shows that he had no intention of making a’transfer
inter vives, but that at the time he made the last will he fully expected that
his property would pass thereunder, and he was still firm In.his desire to
keep the P. & O. stock in the Parlin family, making still stronger recom-

1 ’
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mendations and requests in that particular than in the 1915 will, for instance
requesting that legntees make wills bequeathing their interest to the survivors
in case of death without issue, - :

The principal change from the 1916 will is to give Winnifred I. MacKay
an equal share in the stock and to make her brothers equal participants with
her in:the residue.  George MacKay was still the husband of Winnifred in
1918 when this last will was executed and so far 48 appears, if there was any
reason why Winnifred should not participate in the gift of stock on account
of her marriage to him, it applied forcibly then. a T
- ‘'Why then was this will made? If decedent was intending to transfer his
stock to his niece and nephews in a short time, as they in their afidavits
state he was, why, unless he realized that his death was likely to occur at
any time, did he not allow the will of 1916 to remain in force pending the
contomplated transfer, his niece, Winnifred being amply protected acdording
to the “explanation” by the agreement referred to? - o

It will be noted that both wills provide for the payment of $15,000 annually
to. the wife of decedent so long as she may live, sald payment to be made from
the Income -of the Parlin & Orendorff stock and sald stock being bequeathed
upon the express condition that such payments be made. The bequest of
this stock having been deemed by the transter prior to death of decedent,
the condition of course would be discharged. I therefore inquired if the
payment of the said amount was being made to the widow and was informed
by the executor, at the conference beld at the office of his attorneys on
November 9, that it was and upon further inquiry the executor stated that
when ‘the transfer was made it was agreed that the transferees would carry
out this provision of the will, He alyo stated that it was thoroughly under-
stood at the time of sald transfer that the directions concerning alienation
of the stock would be observed. (The sale to the International Harvester Co.
was not thought: of then.) R ’

Among other reasons given for the transfer of the stock, is that deeédent
wdn - desirous qf being relieved of the burdens incident to the ownership of
said stock. He had relinquished practically all participation in the diréction
and management. of the affairs of the P. & 0. Co. certainly as far back as
we fall of 1917, as is shown by affiduvits of various persons that I have
procured and forward herewith, and by statements of other- persons Inter-
viewed.. - The ownership of the shares therefore were no burden to him, and
as o matter of .fact, on September 24, 1017, he was willing, apparently, to
assume stfll heavier burdens in this respect when the shares in which: hig
mother: held' a ‘life interest were transferred to her children he taking: one-
third.of snme being’' 667 shares of comimon and 1,000 shares of preferred stock
of the: P, & 0,-Co. Furthermore he retained the stocks and honds that would
eatise -him much more inconveniemce in handling and managing. He had
rdeeived the’dividend on the preferred stock in July and another would not
be due for a year. There had been no dividends on the common stdck the
earnings over requirements for preferred dividends being retained Iit thie huasi-
ness, 80 there was no burden or duties incldent to:the ‘mere ownership of
the stock at the ¢'me of transfer that ‘would be.apt to cause him any great
disdonfort. - He did not trdvel any more than he had before making the
transfer, but. shortly after returned to Canton where he remained with the
exception of a trip to Michigan and a few visits to near-by places until- the
time of 'his death. - - . . . : ST T

' The ‘Fngersoll 'boys-never held any position of respensibility in the P. & O.
plant. - All employees of the P. & O. that I asked fn regard to the matter said
that they never showed any capacity for acquiring a knowledge of the busl-
ness and that they would be away from their work a great part of the time
and that this caused Mr. Orendorff to dislike them and to insist that if they
did not attend.to thelr duties the same as other employees that they bhe not
employed, the final result of which was that they were taken from the P, & O.
and placed in the Gas & Blectrie Co, office. - * . - - o
. In regard to the health of Mr. Parlin at about the time of the transfer it
was learned that he had given up participation in the active management of
the Parlin & Ocendorft Company as early as the fall of 1917, if not before.
« That it is probable that sometimé in 1815 or thereaboitts he suffered a
partial stroke of apoplexy, or a cerebral hemorrhage. : '
- That he had been suffering with nephritis - (Brights- disease) for a number
of years prior to his death. : R : .
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. That on or about:-November 1, 1017, a trained nurse; Miss Lillan Daily, was
employed to care for decedent and. that.she continued as his nurse from that
time until his death, accompanying him everywhere and.sleeping in his room
every night during the whole period of her employment. .- @ . . v 0
_ That there was a common understanding in: Canton for several years prior
to date. of death that decedent was in very bad physical condition, and also
that his mental condition was impaired. S e ST

Mr. John F. Sheehan, Canton, Ili., foreman of the experimental department
at the P, & O. factory, for over 30 years in the employ of said company stated
that he had noted a marked failing in decedent’s mental and physical condl-
tion for several years before date of hin death. That he had noticed this some
time before Mr. Parlin went to New York in the spring of 1918; that on one
ocecasion before this trip to New York, Mr, Parlin came into the office of Mnr.
Sheehan at the factory and appeared to be very feeble and that as Mr, Parlin
was very sensitive in regard to his infirmities, he used some slight pretext as
gt: e:gi'use to get him seated quickly. and took hima by the arm when he left

e office, A S o
., Also as previously stated (p. 33) Mr. Sheehan said that on the occasion:of

-exercises attended by Mr. Parlin on Janpuary 26, 1017, Mr. Parlin was in fail-

ing health. He was able to fix the date accurately by means of a program of
the exercises referred to, which he retained as a souvenir. of the occasion.
. Mr. U. G. Orendorft, owner of one-half interest in P, & 0. Co. told me that
he noticed a very decided mental and physical chauge in Mr. Parlin about
July, 1017. That he was failing very rapidly thexeafter, and was not com-
petent to attend to the affairs of the company, and that he did not attend
to such affairs thereafter. o : o
Mr. Orendorff also said that Mr. Parlin did not have anything to do. with
the financial affairs of the company, that he as treasurer attended to.thag.
(Charles D, Ingersoll in his afildavit states. that decedent went to New York
in the summer of 1918 to be in touch with eastern financia} institutions, At-
tention 1s called to deposition of the nurse, Miss Daily, flled herewith, in which
she cap, only tell of one visit to a bank while decedent was in New York in
1018, page 11 of said deposition.) o L .
Mr. Orendorff further states that the Ingersoll boys never had any job in
that P, & O Co., where they had any supervision ovér any part of the work
and that they were not glven experience that in any way would fit them for
administrative or managerial positions thereim. .
it was generally understood in Canton that there was considersable friction
for some reason between Mr, Orvendorff and the Parlins.” Some ascribed it to
Mr. Orendorff"s dislike for the Ingersoll boys. It is believed that the attorneys
for the executor will lay great stress on this frictlon between the Parlin fomily
and Mr. Oréndorft, s the imagin:eghat the prineipal source of information
upon' .which this report will be’ based, s Mr. Orendorft, although I stated to
them that that ‘was not the case. Mr. Orendorff was uot very communicative
and I found that it would not be possible to get an affidavit from him, or even
a very detalled statement.. Incidentally, it may be of advantage 'to. know that
Mr. B, M, Chiperfield, of. counsel for executor, 1s margied to a gister of Mr.
Ol".éndorir gnd that he and@ Mr. Oréndorff each equally 18 untgiendly to ‘thg
ot er, . A oS NI L ,.
. Giibert W, -Smith, cashier of the First Natlonal Bank of Canton, stated: ¢hat
while he. had not seen Mr. Parlin to converse with him for several years prior
to his death, that it was generally understood in Canton for a numher of
years prior to said date of death that decedent was in faillng health, both
physically and mentally; and that for about a year or so prior’ to dedth hik
condition was very bad, and that his realtives kept him out of sight as:much
ag possible as they did not want his condition known. Mr. Smith . is: friendly
to the Parlins, W. P, Ingersoll being a director in his bank, but w:_vi willing
to give whutever information he was able to, for the purpose of as¥ sglh ‘in
the examination, and some of his suggestions were found to be of great value,
as it was he who suggested that I see Dr. T, C. Hays, who. in-turn gave me
. the address of Dr. F. L. Clemens of San Dlego, Calif. from whom a very
*  valuhble afiidavit was ohtained (forwarded herewith), ' ‘
Dr. T. O. Hays Is one of the 6ldest and most prominent physicians in Can-
ton, Doctor Hays stated that he had never renderéd any professional services
to decedent, but that on many occasions during the two or thrée years next

-preceding date of death has seen him in various places in Canton and had

obgerved that his physical condition was very bad, and was of opinion that his
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mental condition was far from normal. Doctor Hays stated that these facts -
were .a matter of somewhat -general knowledge around Canton, and that
the. condition of .Mr. Parlin was a frequent topic for discussion among the
physicians of Canton. - The: doctor also stated that he had understood - that
decedent -had suffered .a partial stroke of apoplexy a few years prior to-date
‘of death, but. that he could not.say what year. He thought Dodtor Olemens
could. It will be noted that in his afiidavit Doctor Clemens fixes the time as
being in. the year 1938, . - .~ .. - . .o . R
:-Dp. Willtam - E. - Shallenberger, another prominent  Canton physiclan, stated
that he had seen Mr.. Parlin many times during the three yeara prior to'the
date of his death, and thab/lie had noticed a' continua} failing in his physical
condition,. and that he believed: that there was also & considerable’ mental
fatling, - Doctor Shallenberger: also’ sald : that the bad health of Mr. Parlin
wag often. discussed by the doetors-of Canton when they would meet,
. .. Doctor. Shallenberger, ‘statinyg. that the information was to be held in strict
confidence und:not used by the Government withont first obtoining his consent,
told me that a few days after I started the examination in Canton—and before
‘I had called on the ‘execytor of his attorneys—he was seated in his automobile
in the Main-Street. about to -start for home, when Claude E. Chiperfield, of
counsel. for the estate, came to hig'ear and asked him it any Government man
had been to interview him in referemcé to the Parlin estate, thé Doctor re-
plted that nmo one had called wpon him for that purpose, whereupon M.
Chiperfield then said, * There may be some one call on you, and it there ig, we
would like you to be nencomittii, or if you do say anything, do us a favor.”
The ‘doctor sald that knowing: the Chiperfields as he doves, that he knew this
to mean that if he were to say anything detrimental to'the interest ‘of.the
-Chiperficlds’ -clients 1t would' not be: well-for him; in’other tvords, a velled
tbreat of injury to his businéss, or other réprisals, -~ '~ .
."To show the methods that the Chiperfields ‘adopt in the pra‘ctlce of their
profession'T am forwgrding herewith the complete transcript of the cage of
Patflin & Orendorff Co. v. Bert Scott (137 Iil. Appellate 454), in which the
court severely ‘reprimanded B. M. Chiperficld, wio will ‘'conduct this ciise
before the department. Said case is inserted in this report following this
dheet, - A . U o o
. I will noi read that report. - . - - . . S
Mrs. Gibson, whom Miss_ Lillian. Daily, decedent’s nurse, in her deposition
(taken by ‘me and forwarded herewith) states was employed as nurse for
‘decedent’s aged mother (see pp. 2 and & of sald deposition) lives at 154 North
Second Avenue, Canton, IlL, and 'upon being interviewed, stated that she 18 a
aklraqtji(;al nurse and was employed in the family of decedent to.take care of
his, aged mother, Carolind Parlin, that shé bad been so employed for a period
of 'thrge and one-half years, ending shortly after Mr. Parlin’s return froin
New York in the tall of 1918, .. . . ¢ .. ... . .o
' Senator Warson. Let me ask you:this question: Do I understand
this to be something'in the nature of a contest of & will, so as to de-
termine certain exemptions? iy
- Mr. Davis. Yes; it is @ question, Senator, of whether or not a
conveyance that he made within two years prior to his death was
made in_ contemplation'of death, and ‘that it came under the two-

}
i

LI}

year period provision. . . .

Senator WatsoN. Yes, - 1 ¢ ooor Coo
*' Miit,: Davis.' I probably should have explaihed that when you first
... Senator WATBON;,That isallreight. . ... ... . . ...

- Mr.:Davis (reading) : v 0 R
"'Mrs. Gibson said’ that she remembered the time that Miss Lillian M. Daily,
trained nurse, came to, mg Parlin home as nurse for Wm. H. Parlin, and that
, ing. for some time prior thereto—Miss Dafly fixes
date of her employment as October 31, 1917; see page 1 of her deposition—
gnd that he was in failing condition all ‘throuﬁ,h the years 1917 and 1018, and
that during all of the tlme she was employed in the household, whenever. Mr.
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Parlin went from one part of the house to another sqmg'bneﬂwe'nt:with,’fhhp,
and that he used a cane wherever he moved around. ':° 't o P oo
‘His mental faculties seemed fmpalred to the extént that he was sbidewha'
childish and would get fretful and impatient éver trivial matters.. He would
also cry very easily, often at things read to him from'thé papers, ult_houfn
the items that caused this efféct when read were such ag persons geilérally
would not be affected by. . ' S o e
Sometimes in discussing events expected to ligppen it the near future, some
one would say to him, “ you will llve to see that” and he ‘would say that lLe
probably would not, that he had alréady lived longer: than his time; that the
doctors told lifs mother that she never would raise him; that he had always
been delicate and that he did not expect that he would live a great while longer.
Now, as Mrs. Gibson left the employ of the Parlln faiily in the fall of 1918
the facts aiid statements disclosed all reldte to a time near enough to date of
will and transfers to indicate decedent’s phystcal and mental éonditfon at time
of making said will and said transfers. o Sl
Mrs, Gibson further stated that she never hegrd him discuss business. mat-
ters; that Miss Clara Parlin was vety careful that nothing of the kind be dis-
cussed in the presence of the old mother as she would want to go into all of
the details. That all of the Parlins were very secretive in farmily matters and

did not want outsiders to know anything about, the heplth or othér matiers
doncerning the members-thereof, =~ ~ ' 0 T T T
The statement by Mrs. Gjbson thit Mr. Patlin said heé did not expect to live
very long, -as set out above, is the otily direct statéiient of his to that effect
that I have learned of with the exception of a similar statement testificd to by
George S. Hamllton in his affidavit (forwarded herewith).” =~ . .
_ The statement in Mr. {liton’s afidavit'is as follows; =~ - o
" %That in the fall of 1918 affilant accompanied Mr: Parlin’ on an automobile
ride in Canton, said autoniobile being an inclosed limousine, riding in the back
part of same with decedent, the nurse, Misd Dally, riding with the chauffeur in
the front part, divided by a partition from the,back’pa;t and had 8 converga-
tion with Mr. Parlin during whicli afiant told Mr. Paflin that the employees
with whom he had been in the habit of consultihg on various matters connected
with ‘the business missed his counsel and wished he were back in the .office,
to which Mr. Parlin replicd, “ George, I do ngt expected to ltve long.”.
The following information indicated that decedent had suffered a stroke.of
apoplexy ‘prior to 1918: e T e ' e
“Dr. Harrigson O. Putnam stated that he understood that decédent had a par-
tial stroke of apoplexy a few years prior to date of death while at home qf, his
wife or her daughter (Mrs. Scott) in the Fast. This agrees with the state-
ment {n the afdavitof Dr. F. L. Clemens to, the efféct that decedent had suf-
fered a cerebral’ Hemorrhage, Doctor Olemens ‘stating that same occurred. jn
1915 and in hig statement to the revente agent who took thé affidavit belleved
the place where the stroke was sufféred wis Pelham, N. ¥. .~ "~ "7
“Miss Lillian Dafly in conversation with me prior to ‘taking her deposition
stated that she formed.an opinion that decedent had suffered & stroke at some
time before she éntered, his eg.ploy. ‘but in her deposition she would not make
such statement, evading the question. (Se¢e pp. .7 and 8 of eaid deposition.§
1 will state at this time that Miss' Daily dfd not ‘volunteer any information and
that it was only by persistent d?u_‘estionmg that anything could be gotten .out
of her, as will appear from read ng satd depadition, . .
_Then there 18’ the statément of Dr. T. . Hayes abdve, referréd ‘to -tm}lt ‘he
understood that decedént had'a’partial stroke’a few, years prior to death, .
Mrs. Gibson, the practical hurge also stated that ,from her reading she had
formed the opinion that decedent had had a stroke at some time prior.to her
employment. " All.of the physidians cousulted DY me stated that any person
who had had a cerebra) hemorrhage woul "be apt to have an.apprehension
that death was lkely to occuy at any tfme. " *° .~ .
" T am forwarding herewith and as a part of this report the following. affi-
davits and depositions: T LT T T R '
Afidavit of Dr, F. L. Clemens, of San Dlego, Calit.” .. =~ . . .
. Afidavit of George 8. Hamilton, of Canton, XIl.' = = e T
. Déposition of Willlam 8. Graham, of Canton, T. .. . . . ~ . =~ 0
Deposition of Lillian M. Dally, t;‘ggped nyrse, Canton, IIL
Deposition of William' L. Tayler, Canton, 1, .~~~ .,
- Deposition of Dr. H. C. Putwan, Canton, I ; . . . .7 ..
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g wlli make no further comment on the three first mentioned above than to
they all show that decedeutbg physical and, mental condition was bad

at or near the date of the will 18 and of the transfer ih- the same year
and sti:ongly corroborate the, présumption tgmt the sald transfers were made
in contempla tfg.n of death. Also that it is probable that the date that Doctor
Cle ens accompariied 'decedent and bls family to Urbana, Iu., was Jan:
26, 1917, snid being the date of the exercises held at Urbana in cop-
ﬁnon ‘with the unvelling of the bust of Mr. Parlin’s father In the Hall of
e of the. University of Tilinols, as. shown by, the .program of that, event,
now in possession of Mr. John F. Sheelian, which I saw Doctor Clemens states
ge aaée ;,(; gleclslﬁ or 1016, the date ot tlle exercises would be, elosely after

¢ end o

Phe last three’ denopitlons above ilsted are by persons trom wh m aﬂldnvlts
were secured by attorneys for the executor which affidavits were filed with the
return. ‘The depositious of spld persons taken by me show that there are \ep;
many material misstatements of fact in all of said affidavits, and it is be
leved that it is impossible to reconcile said misstatements with an assumption
of good faith on the part of those acting for the estate. .

Teking up the_sald three depositions in their order, first, that of Miss
Lillian M. Daily, Mr, Parlin’s nurse.

By referring to Miss Dally’s afidavit filed with return it will be found that
sald amidavit is so drawn that it appears that Miss Daily was employed in the
Parlin household gas nurse for the aged mother of decedent, and I will state
in passing that when I read this statement to her she was much surprlsed that
it was in her said afidavit. .

The following language is used in the affidavit :

“ T was well and intimately acqunlnted for a number of years with Wmiam
H. Parlin, of Cantop, Il., and‘also of New York City, N.. Y., in his lifetime,
having upon different occaslons and for a considerable length of time engaged
as a nurse in the family of Willlam H. Parlin giving care and attention to his
aged mother, who is still iiving and is now about. the age of 95 years.” -

T also quote the three paragraphs following the gabove:

"“1 do further state that during the summer of 1918 I had frequent oppor-
tunity to see and observe Mr. Willlam H. Parlin. During that time he had
a slight impediment In’ his' speech, also, his’ ,vislon was defective to some ex-’
tent, and there was apparent 1o hig walk & slight Jameness.

“During the summer of 1918 the said William H. Parlin left an apart-
ment which he malntained at the Marie Antoinette Hotel,. Naw Yark, for.the
summer.

& Duﬂ% that perlod of time I was in the home of Mr. Parlin and was
brought frequently in contact with him, ' During such time, owing to the defect
of vision mentioned above, I did’ trequently read. to him matters, of current
news and 'dorrebpondence, and did on some occasions. do secretarial work for

hif; and’ gave such general assistance in connection with his affairs and, per-
sobgalls; as he might ﬁesire 'by réason of d)e condltlon which X, have mentloned
above '

There 1s nothing in the a\iiwe to indigate that Miss Dally was employed as
a ‘nurse for Mr. Parlin; on th t.he w hele object appears to be the
concealment of that fact, and to m l;e 1t ap) ar m&t she was, the nurse of the
biged indther of Mr. Parlin Atten on.is c parts that I bave under-
linéd"In the first and ast vhs a va qv.g)ted, viz, “I had frequent
opportunity to aud obse ﬁq arlin,” and “X was in the
homie of Mr. Purl an “brought uenﬂy coqtact with glm ? and “and dld
on some' 'occaél do'secretarial work for him,”

Having 'in mlnd thdt Misy Daily was stated to be the nurse of 'the aged
mother of Mr. Parlid the natural inferénce is that when she went to New York
the stid age@ niother also ‘went and that Miss Daily.was there as Yer nurse,
and that her 'services to decedent wére m:rely, incidental to her principal
duties as nurse to his aged mother. Bat the mother did not go to New York,
as she was too old to make such a journey. -

There i8 no doubt that Miss Daily had. “f quen qurtpnity to’ abserve
him,” and “was brought fréquently in contdet a8 ghie dcco ed
Ty everywhere he went, on avto rides, short wa,lks dur which. he always
used a cane, and frequently' was rtially supported by her arm.  Even on
the occasions that he went from his room to the office’ of the hotel Marle
Antoinette she was with him, and as she states' in ber.deposition (p. 9) she
always slept in his room at night' duiring het entite periodl of employment.
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It will also be noted by reading Miss Daily’s deposition in connection with
her atfidavit filed by the executor, that her statements in said deposition with
reference to decedent’s desive to establish his nephews and niece in business
during his lifetime had no basis in fact, and that her statements as to his
expectation of life were equally without foundation. And it is highly probable
that all discussions in regard to decedent’s health were * taboo ” in his presence,
and that he was discouraged in dwelling on such topics. Attention in this
connection is called to Miss Datily’s little “slip” on page 16 of her deposition
near the bottom of the page, as follows:

“ Q. Did you ever have any discussion with Mr. Parlin as to the probability
of his lving a long or short time?—A. No; we never discussed that very much,
as a matter of fact, I never let®him dwell on his illness.”

It will be noted that she recovered herself on the next question.

It will appear from the foregoing that there was a deliberate intent to
falsify and mislead in the preparation of the afiidavit of Miss Dally, as all of
the facts in connection with her status in Mr. Parlin’s family were known to
the executor and to his attorneys. .

Next is the deposition of Mr. Willlam L. Taylor.

There i8 no need to make any extended comment on this deposition and
the affidavit of Mr. Taylor filled by the executor with the return, which afi-
davit is shown by the deposition to be incorrect in practically every material
particular, as is fully shown by said deposition, the particular parts of the
affidavit denied by Mr. Taylor being specifically covered in the deposition.

Mr. Taylor, although he is over 77 years of age is In excellent physical
condition being the * picture of henlth,” He has cataracts growing on both
eyes 80 that the only way he can see, and then but indistinctly, is by using
a large reading glass of high magnifying power. (He used this glass in
signing the derosition, first with a large pencil and then with pen.) His
mind s very keen and active and his memory good. Mr. Taylor was very
much surprised and indignant to find what his afidavit stated. He said that
W. P. Ingersoll, in whom he had great confldence, hrought the aflidavit to
him for his signature after it had been drafted, and that same was not read
to him, but no doubt would have been if he had asked that it be, he said it's
all right, isn’t it Wil to the executor who replied that it was, whereupon he
signed it, but that he never would have so signed if he had known its contents.

He said that the way C. BE. Chiperfield trapped him into making a state-
ment that would put him in the position of saying that decedent had told that
he was golug to make transfers in his lifetime of the stock of the Gas Co.
was that the question wes, did Mr. Parlin in his lifetime say that he would
msake the gift, or words to that effect, the lifetime of Mr, Parkin being under-
stood by him as referring to the time the statement was made and not as to
the time the gift was to be made?

It will be noted particularly that Mr. Parlin never had any conversation
with Mr. Taylor in regard to the transfer of stock in the Parlin & Orendorft
Co. and never made any statement at any time that he was going to make any
gift of any kind at any time to his niece, Winnifred 1. Mackay.

The third deposition is that of Dr. H. C. Putman, who attended decedent
at time of his death and who signed the death certificate—copy of which is
torv;alrt(:ed herewith—giving cause of death as appoplexy and secondary cause
nephritis.

The executor has filled an afidavit of Doctor Putman with the return. It
will be seen upon comparing the statements in regard to decedent’s health
and expectation of life contained in sald afiidavit with his deposition, that
the said statements in the affidavit were not warranted by the facts. Doctor
Puotman after making the deposition stated that he understood that the stroke
:lgferll;(ted to took place while decedent was at the home of his wife or her

ughter. :

There is mention made of this stroke in the deposition of Willlam §.
Graham, the source of his information being one Carl Pickett, who was for-
merly a chauffeur in the Parlin family but is now employed in the same
capacity by Wm. P. Ingersoll, for which reason I did not deem it advisable
to interview him, Pickett 18 a colored man.

The facts in regard to the above-mentioned affidavits are believed to war-
rant the opinion that other affidavits filed by the executor should be regarded
;:lt:x some suspicion that they may not he thoroughly reliable statements of

c il
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As a matter of fact all of the affidavits look as if it were ﬁrst determined
what it was necessary to show and then drawn accordingly. -

“It is strongly recommended that a revenue officer lntervlew amants in
New York City, having coples of the aflidavits for reference, and ascertaining
what facts expressions of opirions therein expressed are based upon I believe
it 18 particularly desirable that the widow be interviewed, and also Dr. Wm.
Fletcher Stone, and his records in Mr. Parlin’s case examined. In examining
Mr. Parlin’s account at the P. & O. Co. I found that two checks had been
issued against said account payable to Doctor Stone as follows: .

Mar. 12, 1018 $48
Jan, 29, 1919 T 902
Total .. 1,330

- The estate will contend that 1,000 shares of the preferred and 687 shares of
the common stock of the Parlir & Orendorfi Co., included in the transfer by
the decedent are notf tazable in any event, alleging as a reason therefor, that
same were the property of Caroline Parlin, mother of decedent and that she
bad transferred them to him for the specific purpose of making a gift from her
to her three grandchildren, Wm. P. Ingersoll, Charles D. Ingersoll, and Winnt-
fred -I. MacKay.

‘This transfer was made on September 24, 1917, one year before Mr. Parlin
transferred his stock, including the 1,667 shares referred to, to the above-named
persons,

The record facts in the matter are as follows:

The father of decedent, Willilam Parlin, ¢led in 1891, testate, leaving him sur-
viving his widow, Caroline Parlin; his son, William H. Parlin, the decedent;
and two daughters, Clara Parlin and Alice C. Ingersoll (mother of the Inger-
goll boys and of Mrs. Mackay).

The following provisions in regard to stock in the Parlin & Orendorff Co.
now in question’ were made in his will and codicil to same, a copy of which is
forwarded herewith as part of this report.

The will was dated Marcl: 9, 1885,

fTin?e CrairmaN. What is the object of gomg back into that part
of i

Mr. Davis. The agent put that in there to show that it might be
said that the grandmother had given this to Parlin, so that he could

ve it to the children. That question does not enter into 1t, and I

I can oniit. reading that. part.of the will.

The CramrMaN. Yes.

- Mr, Davis. Now, followmg that, I have 3ust another page or so
that I want to réad: -

The most reeenu case declded by the Supreme Court of llllnols in which the
question of transfers in contemplation of death is involved is People ¢. Danks
(289 IN. 542) in which the opinion was flled October 27, 1919 (Reported also
124'N. B. 628; 7 A. L. R. 1023, 1026-1027.) -

There are several features in regard to the state of health of decedentf
that case that are somewhat similar to these in the present case. -

.. The donor was over 88 years of age and was affected with heart trouble and
arterio sclerosis of two or three years' standing and was continually under
treatment and care of & physician.,' He consulted a specialist and was fully
ﬁl.vi;ed as to the nature of his troubles and was eaking medicine dally for

During the last two or three years of his life he was constantly attended by
a maid. (Mr. Parlin was constantly attended by a trained nurse for two and
a half years preceeding his death.) -

- He was not confined to bed but was up and around the house and nearly
every day went to his store, a short distance from the home. (Mr. Parlin
was unable to go to his factory a great gart of the time and men ewmployed
therein whom he wanted to gee had to go to his home..

.- At the time the deeds were made {in the Danks case his condition of health
was fairly good considering his age and the nature of the disease with which he
was afflicted, an@ it is not claimed that his condition was then any gdifferent
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from what it had been for some months before. Nc serious attacks of heart
trouble are shown to bave developed until a few days before his death,

The court says:

“ What prompts the making of such a conveyance rests upon the facts and
circumstances surroundir . each particular case. No general rule can be formu-
Inted which will fit all cases, but each case must be examined and determined
on its own facts and circumstances in the light of the experience which the
courts have gained in dealing with such matters. For this purpose the donors
age, physical condition, and any action contemplsted to be taken by him with
respect to his health, as well as the length of time he survives the making of
the transfers, are all proper matters to be considered in determining whether
or not the act was done in contemplation of death. If, upon consideration of
all the surrounding facts and circumstances, it is apparent the donor's condi-
tion was such that he might reasonably have expected death at any time, and
the disposition made of his property is such as he had contemplated making in
that event, or such as he might reasonably be supposed to have desired to be
made at his death, and no other moving cause i8 apparent for making the
transfer at the time it was made. the gift will be deemed to have been made
in contemplation of death, even though the transfer is absolute in form, and
such as would invest the donee with the absolute right to the property during
the lifetime of the donor.”

There 1s not the slightest doubt that My, Parlin disposed of his property by
the transfer in exactly the same way that he had contemplated doing in the
event of his death, as he had provided in his will mmade only two menths be-
fore said transfer for identically the same disposition as he made by trausfer,
go far as the greater part of his property, the stock in the P. & O. and gas com-
panies were concerned, and when he made the transfer it was understood that
the provisions of the will in regard to payment of the $15,000 per year to de-
cedent’s wife for life, and in regard to the encumbering or alienation of the
Parlin & Orendorff stock, should be carried out. It is belleved that the facts
disclosed by this examination show that at the time of the transfer decedent
was suffering from bodily and mental ailments such as might reasonably cause
him to believe that he might die at any time and that because of this belief
on his part he made the said will and two months later-the transfer. There ap-
pears to have been no other moving cause for said transfer. If, as claimed, he
had been intending to make the transfer for sometime there is no reason why
he could not have made it at the time he made the will as both of his nephews,
William P. Ingersoll and Charles D. Ingersoll were itn New York at the time
said will was made.

There is another reference to that will of the mother, which I
will not read here. This report is signed by William J. Caroll,
internal revenue agent in charge. . _

Now, Mr. Jones, I will ask you to read the opinion, based upon
this transaction, that was before your committee. There was one of
September, 1923, I think, Mr. Jones. -

r. JoNEs. I think we have two here.
. Mr. Davis. And one of May 29, 1923.

Mr. Jones. Yes. )

- Mr. Davis. I have them here. if you care to take them.,

Mr, Joxrs. I have copies of them here. The auditing section
taxed this, and a claim was filed in due course. A request for.a
hearing before the committee on review and appeals was asked.

Mr. Davis. What was the amount of tax assessed?

Mr. Joxes. The tax they requested to be abated was $358,000.
However, it is possible there were certain minor questions also in- .

. volved in the computation. .
" Senator Ernsr. You mean that the amount of the controversy
nere is $358,000¢? o ‘

Mr. Jongs. That is the amount they asked to be abated.

- This is the memorandum of the committee on review and appeals
of the estate tax division in the case of the estate of William H.
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Parlin. The symbols at the head of the memorandum are “ ET-
1381-LCM. district of 8th Illinois, estate of William H. Parlin,
dated May 29, 1923:”

Memorandum for Deputy Commissioner R. M. Estes:
(Attention head of Estate Tax Division, F. E. Kunkle.)

Conferences were held in connection with the ahove-named estate on March
20, 1923, and May 16, 1923. The estate was represented by Mr. B, M. Chip-
perfield, who was accompanied by R. C. Scliroeder, secretary for IHon. Edward
J. King. of the Fifteenth Illinois district. The bureau was represented in
the first hearing by Messrs. Greaney and Mitchell, and in the second hearing
by Mexsrs, Jones, Copes, Ramsell, Johnson, and Mitchell, .

The attorney mentioned some comparatively minor matters as set out in
the memorandum for the flles of May 17, 1923. No determinations were made
of thfse matters, and they should be acted upon in accordance with the
record.

The conferences were chiefly devoted to the consideration of the transfers
made on, or about, September 23, 1918, The attorney’s argument did not
extend to the later transfer of cash and apparently it is conceded to have
been made in contemplation of death. In any event this later transfer will
be governed by the decision hereinafter made as to the transfer of September
23. 1918. At this time the decedent gave to his niece and nephews approxi-
mately $2,850,000 in securitles which constituted about 82 per cent of his
entire estate. He was then nearly 71 years of age.

The estate relies upon two main propositions in rebuttal of the statutory
presumption, namely that the decedent’s health was excellent in September,
1918, and that the gifts were made in execution of a plan and promise of
many years standing., The evidence upon these points is sharply conflicting.

It ix conceded that the decedent was afficted with lameness and had a
difficulty of speech and defective eyesight. The numerous affidavits sub-
mitted by the estate set out that thess Infirmitiex were comparatively trifiing
and that the decedent was entirely free from any organic disease, and gen-
erally speaking was in splendid health.

On the other hand, there is evidence that the decedent suffered a cerebral
hemorrhage in 1915 which left him ecrippled for life. His Infirmities of-
speerh, vision, and locomotion have been described as severe. The prepon-
derance of the medical testimony indicates that he was atflicted with Brights
disease during the last two or three years of his life. "It is uncontradicted
that during the last two years of his life his physical condition required the
constant attendance of a nurse.

The witness, Stanley Green, who in his original afidavit furnished to the
estate described decedent’s health at the time of the transfer as ‘“good,” in
a later afidavit stated * that said Parlin looked as if he were suffering from
the result of a serlous illness,” The witness, John Green, has medified his
original affidavit in which he stated that decedent appeared to be in an ordi-
nary state of heaith at the time of the transfer, by stating * The decedent
at this time was far from a well man, and seemed to be on the verge of sick-
ness. In fact, he was a sick man.” These revised statements are amply sup-
ported by decedent's infirmities and pa.:iicularly by the fact that his physi-
cians had directed the constant attendance, day and night, of a nurse.

The physical infirmities were well calculated to make the decedent more
than normally apprehensive of death. His statement to friends, shortly after
making the transfer, “I do not expect to live very long,” establishes his
recognition of very apparent facts.

The attorney insisted at the conference that the decedent had promised his
nephews and his niece many years prior to the transfer that if the nephews
would enter his business enterprise he would give them his stock therein
as soon as tiey had demonstrated thelir ability and good faith, Numerous
agidavlts have been submitted setting out statements by decedent to this
effect.

The original affidavit of William L. Taylor, who was described by the at-
torney as being a gentleman of the highest character, supports this conten-
tion. However, in the later deposition of Mr. Taylor, it appears that his eye-
sight has faifled and that he would not have signed the original affidavit if -
he had known the contents thereof, His revised statement is that decedent
had expressed the intention of having the property descend to the nephews
and nicee upon his death, but not during his life.
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The alleged agreement was made many years prior to the transfer, at a
time when the decedent was in the prime of life and enjoyed excellent
health. By its terns he obligated himself to give away absolutely the prop-
ertles which constituted the bulk of his estate, and which he had spent a
lifetime in building up. The antenuptial agreement in 1901 and the wills of
1918 and 1918 are contradictory to any such agreement and evidence de-
cedent's intention that the property should pass at his death, and not prior
thereto. In the contract of 1801 it Is clearly set out that “ Said parties ave
desirous that said property of «aid party of the first part may descend at the
death of said party of the first part” (referring to decedent and to the prop-
erty under consideration).

The committee is of the opinion that the estate has failed to rebut the
statutory presumption that the transfers were made in contemplation of
death. The evidence ratisfactorily establishes that the decedent was in a
deplorable condition of health, and was well aware that his death was
near, As far as the record shows he had never made any prior gifts. The
alleged plan of many years to make these gifts has not been established by
the evidence. After considering all of the evidence, the committee finds that
the transfers should be inc¢luded in the gross estate as having been made in
contemplation of death.

L. C. MITCHELY,
Member Review Committee.

Approved :

CHARLES W. JONES,
Chairman of Committee.
R. M. EsTES,

Deputy Commissioner,

Mr. Davis. That means that Mr. Estes reviewed this, as well as
the committee, before attaching his approval?

Mr. Jones. The deputy commissioner seldom reviews these mem-
oranda in person, but they are usually reviewed by the deputy

commissioner.
-Under date of August 22, 1923, there is another memorandum,

with the same symbo'is at the head as are contained on the mem-
orandum of May 29, 1923. It is a memorandum for the files, and

reads:

A conference was held in connection with this estate Auzust 20, 1923. between
Mr. B. M. Chiperficld, attorney, who was accompanied by Mr. Charles Inger-
soll and Miss Winifred Ingersoll, beneficiaries, and Messrs. Jones, Copes,
Greaney, and Mitchell on behalf of the bureau.

The estate Is to submit further evidence in connection with the transfers,
consisting of a showing of the time when negotiations for the sale of the
Parlin & Orehdorff business to the National Harvester Co. were begun and
evidence bearing upon the testimony of Doctor Clemens as to the stroke of
apoplexy about 1915. The final decision was deferred, pending receipt of
this evidence.

L. C. MITCHELL,
Member Review Committee.

CHARLES M. JONES,
Chairman of Oommittee.
R. M. EsTES,

Deputy Commissioner.

The final memorandum of the committee is dated September 24,
1923, with the same symbols as the other two memoranda:

Memorandum for Deputy Commissioner Estes.
(Attention head of Estate Tax Divislon, claims section.)

A conference was held in connection with this estate on August 20, 1923,
between B, M. Chiperfield, attorney, who was accompanied by Charles Inger-
soll and Miss Winifred Ingersoll, beneficiaries, and Messrs. Jones, Copes,
Greuney, and Mitchell oit behalf of the bureau.

Noted :
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This conference was devoted to the consideration of the transfer made on
or about September 23, 1018. The same matter was considered in two prior
hearings before the final audit and review of this estate and the result of those
hearings has been fully set out in the memorandum of May 29, 1923, show-
ing the conclusions of the committee.

The two beneficiaries were questioned by Mr. Chiperficld and members of
the committee concerning the clrcumstances of the transfer. Thelr testimony
indicated considerable uncertainty as to whether the alleged agreement by
the decedent was to make a gift during his lifetime or after his death. During
the gquestioning, both winesses stated that the agreement was to give property
during decedent’s lifetime and also to make the two nephews and the niece
his heirs as to the property under consideration.

Subsequent to the conference, certain additional evidence was introduced
showing that the negotiations for the sale of the assets of Parlin & Oren-
dorff were not begun until after the transfer was made. This evidence has
Jittle, if any, bearing upon decedent’'s motive for making the transfer.

The comnittee is of the opinion that the transfer should be included in
the decedent’s gross estate as having been made in contemplation of death.
In the committece memorandum of May 29, 1923, the circumstances of the
transfer have been set out at length. The consideration given to this case
after that time has not changed the record as therein set out.

L. C. MiTCHELL,
MMembder Review Commitiee.
Approved:
CrARLES M. JONES,
Chairman of Committee.
R. M. EsTES,
Deputy Commissioner.

My. Davis. That matter finally reached the solicitor’s office, Mr.

Jones?

Mr, Jongs. Yes, sir.

Mr. Davis. I hand you what purports to be the opinion of the
solicitor in regard to this matter.

Mr. HarrsoN, Mr. Davis, may I interrupt there?

Mr. Davis. Yes. _

Mr. HartsoN. To have the continuity clear here, why not now
read into the record the memorandum submitting the case to the
solicitor’s office? ,

Mr. Davis. What I called for in the case was the two opinions of
the cgmmittee on review and appeals, and then your opinion follow-
ing that. .

Senator Ernst. What is the objection to keeping it in chrono-
iogical order?

Mr. Davis. I have not any.

Senator Ernst. I would read it in, then, at this point.

Mr. Hagrson. This is just a memorandum of trasmittal.

The CuarMaN. Read 1t into the record.

Mr. Harrson. It bears date of November 24, 1923, and is signed
R. M. Estes, deputy commissioner, and is addressed to the Solicitor
of Internal Revenue:

Reference is made to the I‘ederal estate tax liability of the above-named
estate, ' '

The representatives of the estate appeared at a conference in connection
with the claim for abatement on August 20, 1923. After considering all the
evidence that has been flled and the arguments presented at this conference,
the committee on review and appeals has held that the transfer which con-
stitates t:‘he principal matter under consideration should be included in the
gross estate. .

- During the conference the attorney for the estate indicated that they de-
~xired an appeal to the Solicitor of Internal Revenue in case an adverse de-
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cision was made. In view of this situation, the cntire file is transmitted for
your consideration in connection with the request for an appeal.

The Crairyax. All right; proceed now, Mr. Jones.

Mr. Jonks. Do you desire me to read this?

Mr. Davis. Yes; proceed and read the solicitor’s opinion.

Mr. Jongs. This 1s the opinion of the Solicitor of Internal Reve-
nue, dated February 9, 1924, signed by Nelson T. Hartson, solicitor.
1t bears the symbols “SOL: I:1I:15-2-1-4-12,” and is addressed to
Deputy Commissioner Estes:

DepUTY COoMMISSIONER EBTES

Reference is made to your memorandum of November 24, 1923 (ET-1381-
LCM),. transmitting the file in the claim for abatement of estate tax amounting
to $358,920.06, filed on behalf of the estate of William H. Parlin, District of
Eighth Illionols, for a hearing before this office on appeal from the adverse
action of your office in the matter of the taxability of certain transfers as
having been made in contemplation of death, The hearing was held on Janu-
ary 23, 1924, at which both the estate and your office were represented. No
protest having been made by the estate at the hearing against the taxability
of the transfers to William P. Ingersoll on July 7, 10, and 11, 1919, of cash
amounting to $118,501.70, it iy assumed that these transfers are admitted to
be taxable.

Senator WarsoN. Well, was that right?
Mr. Jones. I beg your pardon. .

Senator WaTsoN. Was that assumption right?
Mr. Jones. So far as I know:

Section 402 of the revenue act of 1918 provides: * That the value of the gross
estate of the decedent shail he determined by including the value at the time
of his death of all property, real or personal, tangible or intangtble, wherever
situated. . .

[ ] * ¢ ] [ . * [ ]

“(c) To the extent of any interest therein of which the decedent has at
any time made a transfer, or with respect to which he has at any time created
a trust, in contemplation of or intended to take effect in possession or enjoy-
ment at or after his death (whether such transfer or trust is made or created
before or after the passage of this act), except in case of a bona fide sale for
a falr consideration in money or money’s worth, Any transfer of a material
part of his property in the nature of & final disposition or distribution thereof,
made by the decedent within two years prior to his death without such & con-
slderation, shall, unless shown to the contrary, be deemed to have been made
in contemplation of death within the meaning of this title.”

The decedent, a resident of Canton, Il., died March 5, 1920, leaving surviving
him a second wife, Susan Gale Parlin, and no issue. He was 72 years of age
at the time of his death and the cause of death as given in the death certificate
was apoplexy, nephritls being given as a contributory cause. The transfers in
question, which involved 11,061 shares of the Parlin and Orendorff Co. of the
determined value of $2,605,600 and 2,904 shares of the Canton Gas & Blectric
Co. of the determined value of $290,400, or a total value as determined of
$2,856,000, were made September 23, 1918, within two years prior to the
decedent’s death. The transferees were the decedent’s two nephews, Wililam
P. and Charles D, Ingersoll, and his niece, Winnifred I. MacKay, now Ingersoll,
the children of his sister, Alice C. Ingresoll, _

The contention of the estate is that the transfers were made by the decedent
not in contemplation of death but in fulfilment of his promise to the transferees
made prior to his marriage to his last wife in 1801, and oft repeated both to
them and to others at various times thereafter, that if they would devote
themselves to learning the business of the two corporations in which he was
interested, he would, when they should acquire sufficient business experience
- to justify him in so doing, transfer to them his entire interests therein. And
it is further contended that at the time the transfers were made the decedent’s
mental and physleal condition was not such as to have caused him any ab-
normal apprehension of death.
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There is 8 serious conflict in the evidence on both of these points. As to the
decedent’'s expressed intention of turning over to his nephews and niece his
interests in the two concerns there can be little question; the uncertainty is
whether, under the alleged agreement, the property was to be transferred to
the children during the lifetime of the decedent or left to them upon his death.
It appears from review committee memorandum of September 24, 1923, that
two of the transferees, Charles D. and Winnifred Ingersoll, were present at a
confernece before the committee on August 20, 1923, and that their statements
in response to questions put to them indicated considerable uncertainty on this
point, both wituesses stating that the agreement was that the gift was to be
made during the decedent’s lifetime, and also that the stock was to be left
to them as his heirs. According to the testimony of numerous witnesses
furnished by the estate, the decedent’s promise was to make the transfers dur-
ing his lifetime, but at least one of these witnesses, William L. Taylor, was
made to say something he did not intend. as is shown in his affidavit sub-
sequently obtained by the investigating ofticer in shich he repudiated his
previous statement upon this point.

From this it would seem not improbable that some of the statement of other
withesses prepared by the attorneys may have been somewhat overdrawn,
And that the decedent's intention was to make a testamentary disposition
of the property rather than a gift inter vivos is further indicated by certain
documentary evidence consisting of an antenuptial agreement between him
and his last wife, dated June 26, 1901, and two wills, one executed January 26,
1915, and the other and last one executed July 23, 1918. In the third paragraph
of the antenuptial agreement, in which the decedent is described as the party
of the first part and his intended wife as the party of the second part, appears
the following recital: . ’

“ Whereans the said party of the first part is the owner of property to the
value of $5,000, and said parties are desirous that said property of said party
of the first part may descend at the death of said party of the first part, intes-
tate, to those who are of the blood of the party of the first part, and by reason
of consanguinity entitled by law to succeed, free from any claim of said party
of the second part as wife, either by way of dower or homestead, or to any
distributive share in the estate of said party of the first part.,”

The will of January 28, 1915, contains the following provisions:

“Tenth. I give and bejueath all of the stock in the Parlin & Orendorff Co,
which I own and my entire interest in all stock in sald company in which I
may have an interest, and ali surplus and undivided profits belonging to the
said stock or Interest, to my two nephews, Willlam P. Ingersoll and Charles
D. Ingersoll, in equal shares, or should either of them predecease me to the
survivor of them. This bequest of my stock and my inferest in stock is upon
the express condition that there shall be paid to my wife out of the income or
dividends of the above stock $15,000 annually so long as she may live. This
$15,000 is to be paid one-half from the dividends due toc William P. Ingersoll
and one-half from the dividends due to Charles D. Ingersoll; that is, I de-
sire that each pay annually one-half of said $15,000 to my sald wife,

“ Since it 18 my desire to keep in its entirety the stock of the Parlin & Oren-
dorff Co. as a family- estate, I earnestly request my mnephews that neither
of them sell, hypothecate, or obligate his stock without the consent of the
other, and that before either of them disposes of his stock to outsiders he give
his brother an opportunity to purchase said stock at a price that may be
agreed upon between them, and that should either of my two nephews die with-
out issue he leave to his surviving brother the stock and surplus owned by him
in the above company.

“ Bleventh. I give and bequeath all the capital stock that I own in the Can-
ton Gas & Electric Co., of Canton, Ill., to my two nephews, William P. Inge::
soll and Charles D. Ingersoll, in equal parts, share and share alike, or if
:li‘ther of them shall predecease me this hequest shall go to the survivor of

em, '

* Twelfth, 1 hereby give, devise, and hequeath all the rest, residue, and re-
mainder of my estate, real, personal or mixed, wheresoever situated, or to
which I may be in any manner entitled or in which 1 am interested at the time
of my death, to my niece, Winnifred Ingersoll MacKay."”

Senator WarsoN. Let me ask you there whether that will was
contested in court. '
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Mr. Jones. I think not.

Senator Wa1soN. There was no contest ?
Mr. JonEes. No, sir; I have not heard of any.
Mr. Dawvis. I think not, Senator.

Mr. JoxEs (reading) :

“This exclusion of the niece in the disposition of the stock of the two cor-
porations tends to negative the theory of the estate that the decedent intended
to carry out his alleged promise to include her equally with her brothers, but
the estate’s explanation of this matter is that because of the decedent's desire
to avoid the possibility of the stock falling into the hands of the niece’s hushand
in the event of her death and thus pass out of the family, the stock was
bequeathed to the nephews and the residue of the estate to the niece, there
being, however, a private understanding between all parties concerned that
in the event of the death of the decedent and the distribution of the estate
under the will, the nephews would hold one-third of the stock for their sister
andﬂn&oul’d share equally with her in the residue. The last will of the decedent
provides "— .

Apparently that was the first will that was read, Senator.

Senator Ernst. Yes, sir; but that was never contested.

Mr. Jones. No, sir. There is another will, and this is a quotation
from the ninth clause. '

Senator Warson. Let me ask you, before you begin to read,
whether there was a second will, a subsequent will?

Mr. JonEs. I so understand.

Senator WarsoN. Was the last will contested ¢

Mr. Jones. I have never heard of any will contest in this case.

“Ninth. I hereby give, devise and bequeath all the rest, residue and re-
mainder of my estate, real, personal, or mixed or to which I may be in any
manner entitled or in which I am interested at the time of my decease to
my nephews William P. Ingersoll and Charles D. Ingersoll and to my niece
Winnifred Ingersoll MacKay share and share alike and in the event that either
of the said persons named in this paragraph of my last will and testament shall
depart this life prior to my decease, then it is my will and I do hereby direct
that the survivors or survivor of said named persons take my residuary estate
in equal parts share and share alike: Provided, however, That the foregoing
bequest s made upon the express condition that there shall be paid to my wife
Susan Gale Parlin, out of the income or dividends from my Parlin and Oren-
dorft Co. stock in the event that she shall -survive me, the sum of $15,000
per annum 80 long as she may lUve. The said $15,000 to be paid to my said
wife pro rata by the owners of sald stock.

“Tenth. Since it 1s my desire to keep in its entirety the stock of the Parlin
and Orendorff Co. as a family estate, I earnestly request that neither of the
devisees or legntees in this section of my last will and testament named shall
sell, hypothecate, or in any manner incur any obligation affecting the owner-
ship of sald stock without the written consent of the other legatees and de-
visees, and that before selling, hypothecating, or incurring any obligation with
reference to said stock even with the consent aforesaid that the privilege of
purchahing sald stock be given to the other legatee or legatees and devisee or
devisees, as the case may be, and I do expressly request and earnestly ask that
the said legatees and devisees shall each execute a last will and testament
providing that upon their dying without issue that their interest in the said
capital stock of the said company shall pass to the survivors in order that the
ownership of the same may be continued indefinitely in the members of the
Parlin family.” :

Under these provisions the children were all to share equally in the stock,
but the inference that the decedent intended and expected the property to pass
to the children by request rather tham by gift inter vivos is even stronger
than in the case of the other documents referred to. However, this inference
is materfally weakened by the fact that the transfers inter vivos were actually
consummated just two months after the execution of this will, thus indtcating
-4 very sudden, if not unaccountable, change in his intention if the will is to
ll:f u:iken as showing his then intention of withholding his bounty until after

s death.
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With respect to the question of the decedent’s physical condition at the time *
the transfers were made, it appears that he had already ceased participation ;
in the active management of the two corporations. It is also in evidence -
that about 1915 he suffered what was supposed to be a partial stroke of .
apoplexy and that for several years prior to his death he was troubled more
or less with nephritis (Bright's disease). Irom October 31, i5i7, until his
death, a trained nurse, Lillian M. Dally, was kept in constant attendance
upon him, accompanying him wherever he went and sleeping in the same room
with him. Apparently from the affidavits of Dr. F. L. Clemens, George S,
Hamilton, William S, Graham, William I. Taylor, and Dr. Earrison C. Pat-
man, obtained by the investigating officer, and from unsworn statements
made to him by numerous persons residing in Canton, including John P,
Sheahan, U. G. Orendorff, Gilbert W. Smith, Dr. T. C. Rays, Dr. Willlam
B, Shallenberger, and a Mrs. Gibson, a nurse in the Parlin home, it was the
common understanding in the community that for several years prior to his
death, and especially from about July, 1917, the decedent was failing both
vhysically and mentally. Mrs. Gibson states that the. decedent had made
statements at different times prior to her leaving the Pariin home in the fali
of 1918 to the effect that he did not expect to lHive a great while longer. And
George S. Hamilton testifies that about this same time the decedent made a
similar statement to him, It appears from the statements of several persons
interviewed, including Doctors Hays and Putman, that it was generally under-
stood that the decedent had suffered 8 wartial stroke of apoplexy a few years
prior-to his death.

Doctor Clemens, who was the family physician for the decedent’s mother for
many years prior to his removal to California in 1915, and who often treated the
decedent during that period, fixes the supposed attack as having probably
occurred while the decedent was in New York shortly prior to afiant’s leaving
Canton, and testifies that it was of such character as to cripple the decedent
for life. The estate denles that the decedent ever suffered a stroke of apo-
plexy prior to the one which caused his death. The testimony of numerous
witnesses has been furnished in support of this denfal and thus far no one
has been discovered who claims to have any actual knowledge of the existence
of such attack, Dr. Willlam Fletcher Stone of New York, the decedent’s
physician at the time the transfers were made, testifies that the only disa-
bilities with which the decedent was then affiicted were a slight lameness,
the result of myelitis (inflammation of the spinal cord), defective vision, an
impediment of speech, and an occasional infection of, the kidneys, none of
which was sufficlent to cause either affiant or decedent any serious appre-
hension as to the latter’s condition. Practically the same testimony was glven
by Doctor Putman who was the decedent’s attending physician at the time of
his death. Statements were taken from both of these witnesses by the in-
vestigating officer without materially weakening their original statements.

This office, after carefully considering the conflicting evidence submitted,
is of the opinlon that it is insufficient to show that the transfers were made
in contemplation of death, That the decedent expressed the Intentfon of giv-
ing to his sister's children his interests in the tweo corporatlons, seems un-
questionable, and the positive evidence to the effect that the transfers were
to be made when the decedent was satisfled with the children’s progress in
fiiting themselves for carrying on the business, seems more convincing than the
inferences to be drawn from certain of the evidence that the transfers were
to be withheld until the decedent's death. : )

It might be argued that it i3 unreasonable to belleve that the decedent, while
in his fifties and in perfect health, would have agreed to divest himself of the
bulk of his fortune during his lifetime. This may be true, but it should be
remembered that any such agreement was conditloned upon the children meet-
ing his expectations in the matter of their fitness to receive the property, so
that after all the assumption of such cbligation by the decedent does not
appear to have left him at ithe mercy of the obligees. Most benefactors like
to see the result of their benefactions, and it seems not at all unnatural that
the decedent, who knew that the children could not fulflll the conditions he
imposed until they had reached a mature middle age, and he himself had
passed his three score and ten, desired to turn over to them his fnterests while
he was yet allve and capable of participating in thelr undertakings and shar-
ing in the pleasure of whatever success they might obtatn. -

But little significance can attach -to the provisfons of the antenuptial agree-
ment and the wills relative to the disposition of the stock in question. About
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all that can be deduced from those instruments as reflecting the decedent’s
intentlon in the matter is that it was his purpose to perpetuate the businesses
as & family affair, the provisions being those ordinarily used in such fnstru-
ments to denote ownership and to indicate the disposition to be made of the
property in the event the owner should make no other disposition thereof
prior to his death. If, as is urged in the report of the investigating officer,
these instruments be construed as negativing any intention of the decedent
to make the transfers during his lifetime, it would be difficult, in the absence
of evidence of & serlous change in his condition during the two months inter-
vening between the execution of the last will and the actunl! making of the
transfers, to account for the sudden reversal of his intention.

Moreover, the evidence as a whole affords scant warrant for the conclusion
that at the time the transfers were made the decendent’s mental or physical
afflictions were such as to cause him to be more than normally apprehensive
of death. The evidence as to the supposed stroke of apoplexy about 1915
is too vague for serious consideration. It is shown that he was suffering from
myelitis, which presumably caused the defects in his vision, speech, and locomo-
tion, but there is little in the evidence to indicate that either he or anyone else
regarded this condition with serious alarm. His only other known disability
was nephritls, which at most was of only occasional recurrence, and here again
the evidence fails to show that the examinations revealing traces of albumen
in the urine had any other effect upon him than to cause him to avoid those
things which might aggravate such condition. While it is true that he kept
a nurse in constant attendance during the last two years of his life, and that
by many of his associates he was thought to be failing in mind and body, the
evidence as a whole indicates little change in his condition prior to the time
the transfers were made, and it is particularly weak in showing that his sup-
posed decline had the effect of causing him to realize that his end was near.
Two of the witnesses relate statements by the decedent to the effect that he
did not expect to live much longer, but in view of the almost uniform testimony
that the decedent was of a type that looks only upon the bright side of life.
it seems not improbable that the alleged statements were those often incl-
dentally made by persons along in years and without reference to any existing
allment other than age itself. Moreover it does not appear that these state-
ments were made until subsequent to the time the transfers were made, 8o
that assuming that they reflect an existing state of mind, it I8 questionable
whether they may be accepted as reflecting his mental state at the time the
transfers were made.

While the matter can have little, if any, bearing upon the determination of
the issue here presented, it seems worthy of note that, notwithstanding the
large amount of inheritauce tax due the State of Illinols in the event the
transfer here involved were to be considered as having been made in con-
templation of death, the taxing authorities of that State have accepted the
estate’s evidence as sufficient to show that such transfers were not so made.

The question presented 1s largely one of fact to be determined under all
the facts and circumstances as disclosed by the evidence adduced, and while,
as already Indicated, the matter {s by no means free from doubt, this office,
after careful consideration of the evidence on file, is of the opinion that it
ts insuficient to establish that the transfers in question, although made by
the decedent within two years prior to his death, were made by him in
contemplation of that event, and that in consequence the value of the stock
transferred should be excluded from the gross estate,

In view of the conclusion reached it is unnecessary to consider the further
contention of the estate that in any event the agreement between the decedent
and the transferees, the latter having performed their part of such agreement,
constituted an enforceable claim against the estate allowable as a deduction In
determining the value of the net estate.

The file in the case is returned herewith,
Nerson T. HARTSON,

Solicitor of Internal Revenue,
"Mr. Davis. In the case of Schwab ». Doyle, which we have fre-
quently heard about here, 269 Fed., 321, and 258 United Stats, page

522, the court says as follows——
Senator Ernst. Is that in reference to the present case, or are you

going back?
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Mr. Davis, Yes; this is a little note with reference to that Schwab
v, Doyle decision. ;

Senator Ernst. I mean, has that any reference to the case now
before us? i

Mr. Davis. Yes. [Reading:]

* « = “in contemplation of death” does not refer to the general expecta-
tion of death which every mortal entertains nor on the other hand is it limited
to an expectancy of immediate death or a dying condition. .

A transfer, therefore, is made in contemplation of death wherever
the person who makes it is influenced to do so by such an expectation
of death, arising from physical or mental conditions as prompt per-
sons to dispose of their property to those whom they deem proper
objects of their bounty, and falls within the provision of the Federal
law, which says:

* Any transfer of a material part of his property in nature of a final disposi-
tion or distribution thereof, made by decedent within two years prior to his

death without such a consideration, shall unless shown to the contrary, be
deemed to have been made in contemplation of death within the meaning of this

title, :

This is coupled with the fact that the estate and those acting for
the estate submitted statements which appear to be, in part, false.
and the further fact that there was some evidence that there was a
prior agreement to transfer this stock to the nephews, which agree-
ment, it seems, is not established, and the facts in the case show that
the nephews never came to such a point of efficiency or familiarity
with the business so that they could handle the same; in fact, that
seems to be negatived by the statements submitted by the Govern-
ment agent. Further, owing to the fact that the solicitor says in his
opinion that there is a serious conflict of evidence, it seems that the-
case should have been submitted to the courts for a decision; that
that is the least that should have been done with it.

The Cuairman. Mr. Hartson, do you want to make a statement?

Mr. Hartson. I think, in view of the last observation of Mr. Davis,
that this would be a good point to show the committee what has been
done by the courts in cases that at least were no less strong from the
Government’s standpoint than this case. I have here—— ,

Senator JonNEs of New Mexico. Mr. Hartson, ;lust before you go
into that, let me say that I was rather struck with one statement in
the opinion which you signed, that there was great doubt about the
matter. :

Mr. HartsoNn. The statement in the opinion was that the case is
not free from doubt. ‘

Senator Jones of New Mexico. Yes; not free from doubt. Now.
what force and effect do you give to that provision of the statute
which says that where the transfer is made within two years without
valuable consideration, it shall be deemed to have been made in con-
templation of death? '

r. Harrson. I give the force, Senator, to that language in the act
of creating a presumption in favor of the transfer being taxable.
That, so we have been told in several decisions is, in effect, creating
a burden of proof, and having this {)resumption raised, it may, of
course, be overcome by evidence, and having sustained the burden. .
the presumption then falls. :
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Senator JonEs of New Mexico. The opinion, I rather inferred, did
not quite give that thought to it, that the presumption existed, unless
that were overcome by a clear and satisfactory proof, and inasmuch
as the opinion seems to still indicate that that clear proof has not
been adduced, the presumption raised by the statute did not give it
sufficient force.

Mr. Hartson. It is quite possible that the opinion, at the place
where the final conclusion is stated, did not again refer to the pre-
sumption in so many words that the evidence, in the judgment of
the office, was sufficient to overcome the presumption the law raised.
Nevertheless, that must be read into the opinion if it does not say
so in so many words, :

Senator JoNEs of New Mexico. I am inclined to think that that is
true, that to give the full legal reasoning of the opinion, you would
have to read into it that there was a presumption.

Mr. HarrsoN. That is correct.

Senator Jones of New Mexico. But what kind of proof do you
think is necessary to overcome that presumption raised by the
statute? ‘

Mr. Harrson. It is the kind of proof, Sendtor, that would con-
vince reasonable minds; it would be proof of such probative force
that a court or-a jury in passing on the fact would, under all the
circumstances, be satisfied of the fact.

Senator WatsoN. I would like to ask a question to clear the matter
up in my own mind. When the gift was made, was it made exactly
as the previous will had provided? '

Mr. Hartson. It was not.

Senator WarsoN. It was not? )

Mr. HartsoN. Not exactly. It is substantially the same.

Mr. Davis. Yes; substantially the same. \

Senator WaTsoN. So there was then no property to which the pro-
visions of the will could act ; that had all been disposed of.

Mr. Davis. I think that included about 82 per cent.

Senator Watson. That is to say, the gift?

Mr. Davis. This transfer; yes. :

Mr. HarrsoNn. The will then operated on the balance.

Senator WarsoN. Was there an antenuptial contract?

Mr. HartsoN. Yes, sir; it has been referred to in the opinion, too.

Senator Watson. That is all I want to ask, Senator, at this point.

%ena:or Jones of New Mexico. Was that $15,000 paid to the
widow .

Mr. Harrson. Was it actually paid to the widow ?

Senator JoNEs of New Mexico. Yes.

Mr. Harmson. I can not answer that, Senator. I do not kmow.

The Cuamrman. The testimony so stated. Some of the papers
stated that it had been paid.

Mr. Davis. They stated that, but I have forgotten from what
¥eriod, whether it was from the period just after death, or just when.
remember the statement being made. .

The CuairmaN. The statement was that it was being paid, but it
does not say when it began.

Mr. Davis. Yes.

" Senator Jones. That would seem to me to have an important
bearing on the situation. -
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- The Caamman. Will you look that np, Mr. Davis, and let us know "
when that did befin? , e
Mr. MansoN. It is very clear that they took the stock with that -
condition attached to it. f

The Cuammman. You can do that later, Mr. Davis. You need not
stop to do it now. '

Mr. Davis. The statement is bere, but the date is not specific.

Mr. WarsoNn. I would like to ask a question or two before you
start. As I understand it, the object of the consideration of the mat-
ter under discussion here is to change the method of procedure; that
is to say that if the committee on review and appeals shall come to a
conclusion after huving fully considered the case, that then the solici-
tor, by himself, in & one man decision, ought not to be permitted to
overturn the report of that committee thus found, and a better
method of procedure should be adopted. Am I right in that?

The CrairmaN. That is what we are aiming at, Senator Watson,

es,
y Senator WarsoN. That is what I understand. Now, I would like
to ask Mr. Jones a question or two to §et at the method of procedure.
I understand that there were two different dates on which you con-
sidered this case, in May and Autgust? ‘ : ‘

Mr. Jones. As to the number of men who heard this case?

Senator Warson. Yes; I would like to know, first, the number of
men who heard it, and then I would like to know whether you had
any witnesses before you, or whether it was just the testimony that
was read by Mr. Davis here, that yon read and considered. I would
like to know just how fully you went into it, in order to determine
how well grounded your decision was. .

Mr. Jones. As I recall it, we had three formal conferences on this
case, although the attorney for this estate was dowp several times on
informal conferences. Apparently, every time he came to Washing-
ton, he would drop down to our office. I can not recall the number
of times that he was down there, but it was very often. I think-the
record will show that at the first formal hearing before the commit-
tee « 1 review and appeals, there were three members of the committe
present. Qur committee consists of five. Lo

Senator WaTsoN. Yes. '

- Mr. JoNes. On the next occasion, as I recall — -~
. ‘Senator WarsoN. Wait a minute before you leave that, Mr.
Jones. .You had that conference. What did you do at that con-
ference? . : . . ' ‘

Mr. Jones. The usual procedure—and I assume it was followed
in this case—was to have one of the members of the committee take
the agent’s report and give the gist of the case as made out by the
investigating agent, the man in the field.

Sefna:or WarsoN. Do you ever have any witnesses come in and
testi : ‘

Mr?’.]foxns. Oh, yes; and we had them in this case later. '

Senator WarsoN. That is, witnesses came in and testified about it ?

Mr. Jongs, Yes, sir. Quite often we have taken testimony.

Senator WarsoN. Yes.

Mr. JonEs. In this case, at the first conference, I assume that the
usual procedure was followed. The gist of the field man’s report

i j
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was given to the attorney. All of these attorneys kmow what the
issue is, and they come down with a large number of affidavits.
Sometimes they come down with 25 or 30. For example, last Sat-
urday, we had one case in which the attorney came down with’ 70
affidavits on a question of contemplation of death. I merely mention
that to show you that they come down with plenty of eyidence.:

Senator WarsoN. Do you remember that they did in this par-
ticular case? :

Mr. JonEes. Yes; they had a large number of them, and they are
in the files here. ;I‘hey are very voluminous.

Mr. Davis. Pardon me. Were there witnesses present and sworn
testimony talken ? :

Mr. Jones. Not at the first confevence. On the second confer-
ence, as stated in the memorandum, some of these beneficiaries were
present—I think two of them—and they were interrogated at length
as to any agreement that they might have had with their uncle that
he would turn over this stock to them during his lifetime, and, as
the committee’s memorandum indicates, they seem to have been a
little hazy about whether or not there was an agreement to turn this
stock over during his lifetime; in any event, as to the time when it
was to be turned over. But we went into the case very thoroughly,
and it was fought very hard by the attorney, Mr. Chiperfield, who
represented the beneficiaries.

Senator Warson. Now, did some one of you, or did all of you
together go over all of these affidavits? '

Mr. Jones. We always go throuih the whole record.
- Senator WatsoN. You go through the whole record?

Mr. Jones. Yes, sir. & o

. Senator Watson. That is to say, do all of you, or do you select

some one person ? o

Mr. Jones. We assign one man for the purpose of caucus, and he
will go through the whole record, and he presents everi' scrap of
evidence that he thinks will benefit the Government at all, from the
Government’s side.” On these important cases we discuss' it thor-
oughly among ourselves, and take a vote on it. Does that answer
your questionf o o S

Senator WarsoN, Yes; that answersit. . =~ = L
!‘IMr.?DAvrs. Was there a third conference, then, do you say, Mr.

ones . S C -

© Mr. Joxes. I believe the record does show there was a third con-
ference. As I stated, this attorney came down very often. He ap-
parently had a good deal of business in Washington, and 'dpretty
nearly every time that he would come to Washington he would come
down to our place, apparently. We do not make a note of these
various informal conferences, because it was that same old issue
that was always before us, and we reserved decision until the date
of that last memorandum. : S

' Senator WaTson. Was this & unanimous decision, Mr. Janes?
y {"Mr, JonEs. I beg your pardon? ‘ oo

' %ma?tor WatsoN. Was this a unanimous decision by your com-
mittee

Mr. JonEs. Yes, sir. , A

‘Senator WarsoN. A unanimous decision in this case.
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Mr. JonEs. Yes, sir; on the part of four men.

Senator WaTsoN. Yes.

Mr. Jone: It may have been that the fifth man was away that
day. In any event, there were four of them that felt that it was
a case that we should hold. «

Mr. Davis. Was the field agent who made the report before your
commniittee in'any of the conferences? : :

Mr. Jones. No.

Mr. Davis, Is it your practice to call in the agents in the field
before the committee ?

Mr. Jones, Very seldom; but in this case we had a collateral in-
vestigation. There was a collateral investigation in New York.

Mr. Davis. What I was wondering was whether the committee had
presented to it. new matter and additional statements as to facts or
?,lleﬁed facts with reference to these transactions, Now, your agent
in the field does not get those things, does he, the man who originally
made the report, so that he can work on them again to find out
whether or not they are true. ,

Mr. Jones. Sometimes he does. Of course, there was no need
:f it d“'ltthis case, so far as our section was concerned, because we had

axed it.

Mr. Hartson. May I ask Mr. Jones a question or two?

The Caamman, Certainly. , :

. Mr. HartsoN. Was there no disagreement at all in the unit as to
the correctness of the unit’s decision in this case? :

Mr. Jongs. So far as I know, no. .

Senator WarsoN. Now, Mr. Hartson, I would like to ask you a
question, if you please.

Mr. HarTsoN. Yes. .

Senator Warson. When you went into a consideration of this
case, you, of course, had no witness brought before you?

r. Harrson. No, sir. :
Senator WarsoN. You merely went into the paper record, I judge.
Mr. HartsoN, That is correct. I did not have any witnesses

present,

Senator Warson. That is all I want to ask.

My, HarrsoN. A further question or two from Mr. Jones.

So, when the solicitor rendered his opinion in this case, the estate
tax unit disagreed with it? ‘

Mr. Jones. We never disagree with the solicitor’s office. They
overrule us, and we realize that on these close questions—and they
are close—you are rendering honest judgments, and you are just as
well able to form an honest opinion as we are. We never question
an opinion. The committee never has but in one case, the Schwa-
bacher case, that was questioned by the head of the unit; but we
realize as to these transfer questions it is a question of fact, and we,
as administrative officers down there, fixing the tax, have not, per-
haps, as much latitude, or should not have as much latitude as the
solieitor’s office, the representatives of which have to go into court
and ]try. these cases. We realize thoroughly what you are up against
on that.

Mr. Harrson. Well, Mr. Jones, this advice from the solicitor was
only an opinion of the solicitor, was it not?
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‘Mr, JoNES, Yes, sir, - 0 o cr LT o
'Mr. HarrsoN. And if there had been. any serious dissgreement to
the point that the deputy commissioner in charge of the estate tax
thought the result unconscionable, it ¢ould have been taken up with
the commissioner and called to his attention? - S '

Mr. 'Jorsrs, Oh, absolutely;-but wé know that your opinions u
there are honest opinions and they are entitled to just as mucl
weight as ours: 'We never question the solicitor’s office. = = =

Senator WarsoN. After your decision was made, was it then taken
up to the commissioner, Mr. Hartson? : o

Mr. Harrson. It was not, so far as I know. I think the opinion
rendered by our office went to the Estate Tax Unit and there was
carried into effect by an allowance of the abatement claim to the
amount that would be reflected by the exclusion of these particular
transfers from the gross estate. SN

Senator WarsoN. Has it ever gotten into the courts? - C

Mr. Harrsox. This case never has gotten into court because, as
Senator Couzens pointed -out, when the decision is  favorable to the
taxpayer the Government has no recourse to court. - : T

enator WarsoN. Yes; that is right. Now, do you ever appear in
Herson before this board of review and appeals, the board. that

ecided thiscase? -~ -~ -~ - R

Mr. HarrsoN. Do I personally ever appear before that bourd

Senator Warson. Yes; do you ever go down there and telk with
them about any case that is before them, or appear for the purpose
of arguing any case before themat all? = e

Mr. Harrson. I do not do that personally ot all. - I never do.

" However, at the conference that was held in this case in my office,

and the taxpayer’s hearing in my office, Mr. Mitchell, 2 member of
the committee on review on appeals, was present and participated
in the conference. NN Co T e e

Senator Warsox., On' this particalar case? ‘ Lo
_Mr. Harrson. . Yes; this particular case: so that the Estate Tax
Unit was represented when my office had this cave under con-
sidleration. ° = . o

Senator Warson. That is what I am trying to get at, the wa

you finally reach a decision on a matter of this kind, whether or not,
after the opinion has been réndered, or the decision made by this
board, you consult with them as a whole or with each individual,
and 'discuss it with them, or with any one of them, or whether you
simply take up the papers, lile a United States circuit judge would,
and sit down und go ovér the whole case as a paper case, and render
your decision accordingly. ‘- R ' e
'Mr. Hantsox. I can explain to the Senator just what the practice is.

“ Senator Watsox. That is what 1 would Iik» to get at. -
Mr. HarrsoN. The practice is this: As soon as » case is referred
to the solicitor’s office by the Unit, it is assigned o an atterney who
is handling that type of case. That attorney corms&ond's with the
tdxpayer, in my nkme, if there is a request for a hearing in: the
file. ;A hearing is arranged, and the date is set by crrrespondence,
and the unit is notified that the heriing is to be held on a-given date,
dnd the opportunity for a representstive of the unit-to be present is
given, oot T el T

92919—24—pr 5—11
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There are never less than two of our experienced lawyers who
conduct. a hearing, the assistant solicitor in this case, as you will
find in all of these cases, and the superior of the lawyer to whom the -
case is -assigned, and whose duty it ‘is to.exhaustively exemine all -
of the evidence and read all the files on.the case. .Those two are
always present, and ;frequentlg there are others present. In this
case, the hearing was attended by Mr. Mitchell, of the estate tax
division, and by Mr. McLaughlin, the assistant solicitor, and Mr.
Swazey of my office. . . .. . . . . .

After Mr. Swazey prepared ano%itnion in this case, and before
it was roughly drawn, he and Mr. McLaughlin reached an agree-
ment on it; they had an understanding as to the form it should
take and: the result gemerally that should .be reached. Of course, -
that oY‘i:ion was. prepared by M. Swaze(g, approved by Mr, Me-
Laughlin, and then it was reviewed gy Captain Rogers, my first
assistant, who acts for me. - Neither Captain Rogers nor I talked
with the taxpayer,.or the taxpayer’s rt}presentatlve_s, nor had any
conferences on this case, other than conferences with our own men.

Senator Warson. Who are Swazey and McLaughlin? .

. Mr. HartsoN. 'l‘hely;l are law&em in my office. ,
. -Senator WarsoN, _Kfur office o x _ ‘

Mr. HartsoN. Yes. Mr, Swazey is one of the lawyers who is
handling estate tax matters, and Mr. McLaughlin is his chief, and
is the assigtant solicitor in charge of the group of lawyers who serve
in that division. . . . S ‘

Senator JoNes of New Mexico. Your office.is considered superior
to that-of the unjt of which the witness Jones is chairman, it it not!
faMr. Hartson, I think that is a rough statement, Senator, of the

ct; yes. . ... ' 4 .

Mr.yDavm. In other words, your opinions would be binding upon
the committee on review and appeals in estate tax matter? 3

Mr. HagrrsoN. That is not correct, Mr, Davis.

- Mr, Davis. Well, they. control in the bureau? A

Mr. HarTsoN. As a_practical matter, my opinion does control.
Of course, it is only advice to the deputy commissioner, who, being
an executive and .administrative officer, does not have to foﬁow it.
He can disregard it if he pleases, . ' =

T& egg:;nuax.. Is there .any evidence showing that he. has dis-

Mr. HarrsoN, Well, Senator, 1 have. been reversed by the com-
missioner and deputies. in the commissioner’s name a great many
times. There are no cases that occur to, me, with regard to the estate
tax, but there are conflicts, cases where we do not agree. . It is
ordinarily taken to the commissioner, in. whose name we are all
acting, for ultimate and final decision, and I am reversed by the
commissioner quite a number of times.. I have: besn reversed on
some vory important cases, where I had my own idea of the law,
and the commissioner said it. was wrong and. refused to follow it.

- Bt we all recognized in the mill, in going through the motions
there ,ds{:sfter day that. the usual practios is to accept what the
solicitor has done when it is. refe :pro,&)erly to him for advice.
Even though they disagree with it, they do mot, as.a usual thing, -
complain or take it to any higher authority, for ultimate decision.
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They just accept it and put it through, and. the solicitor: then is
responsible for the decigion. -~ -~ - . . o e

. 1 do not want the committee to get an impression that the revenue
agents report the facts so strongly in favor of the Government that
the solicitor’s office is p: g here without very substantial
grounds for finding as they do in these cases, and my. particular
reference now is to these court cases, where the facts are much the
same, and where juries and courts have nevertheless determined that
it colt:ld not be held that the transfers were made in contemplation ot
d%t. v i : * ' :

. Now, before starting to call the attention of the committee to
these cases, I want to point out this fact, that these cases have been
decided in the last—— : :
. Senator JoNEs of New Mexico, Mr. Chairman, it is now about
20 minutes of 1 o’clock, and I do not suppose Mr. Hartson can con-
clude with this in a few minutes. .o

Mr. HarrsoN. I would prefer to have it go over, because I would
like to take up these cases.in some detail. I have not. the records
here, - I merely have a statement of what the facts are and what
the decision was, so that; it could not take very long. I do not have
any idea of going into them in the way that these other cases have
been gone into. .. . ° Co :

.-Mr. Davis. Mr. Hartson, have you any court decision affecting a
case like this? e .

. Mr. Harrson. Oh,:decidedly. - . . . .

Mr. Davis. Why wis it-not set out in the opinion that you have
rendered here; why are not the cases.quoted? .= -

- Mr. HagrsoN, Well, my answer-to that is, that it is possible that
the court’s: decisions—and I have one or .two of them here, but I
want to verify this by a reference to the dates—which are almost
parallel to. the Parlin case, may not have been rendered at the time
we passed on the Parlin ease.” 1 do not know about that, and I
will be glad to verify it. ;

Senator Ernst. Without regard to whether. it is a precedent or
not, we simply want to get at the facts. R

M. Manson. Mr. Hartson; what .progress is being made in the
compilation of decisions affecting .estate -und income taxes, which
was requested? © . . - LT S

-Mr, Harmson, Ver?y- excellent progress, Mr, Manson. We are about
througli . with. it. We have three people working on it exclusively
now, and during this month that has gone by since the original
request. We ' had our.1ecords in eard- index form, and we arve
transcribing: them (o be delivered to you in much better form than
they otherwise wouldbe. . .. ... .. . ...« . '

‘The Crarman, - Before we .adjowrn, I would like to ask M.
Hartson -a question about a situation.that I am not clear on, and
that is whether the office of which you are the head decides matters
of fact, or matters of law, or botht - . . . . :

' Mr. HartsoN. The practice, Senator, that was in effect when these
cased were inder consideration, was not as definite nor as clear as
it'is' tosday -under the present prescribed practice. ' The solicitor’s
office in such cases as these passes only on legal questions, - ~

~'The CuamMaN. Nowé - -+ . 1+ - o0 0 oy

.

"' .

R P
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Mr, Hawrson. Now.. . . o . 0 0
The CuammaN. And then they passed on questions of fact? .
- Mr. HarrsoN. And then they passed on questions of fact, and as
I pointed out a day or two ago, withiout the regulations or law
specifically authorizing the so-called appeal, it was considered dn
appesl, and the solicitor had submitted to him all the issues of

Jaw and fact. - . . - .. Ca C

The CrarMan. Do you think it requives a lawyer to decide a ques-
tion of fact, such questions as are raised in this case?

Mr. Hanrson. 1 think it does not require a lawyer necessarily to
pass’ on a question of fact. I think, however, .Senator, lawyers
are ordinarily better qualified to pass on questions of fact than lay-
men. I say that because our courts, of course, are formed and
created for the very purpose-of passing on both questions of fact
and law. However, ordinarily, a jury in a case, where a jury might
be called upon to consider the facts, is.final as to any facts in the
case: but furthermore it should be pointed out that the committee
of which Mr, Jones is chairman is composed also of lawyers, and
of conrse they are. passing.on questions of fact; so that it-can not
be said that it is inappropriate at all for lawyers.to pass on ques-
tions of fact, - L : ' ' SR

The Ciamestan. But I raise the question that after the Board of
Review and Appeals has decided on a question of fact, and one
person disagrees with that decision on that question of fact, or two
or three persons—and it does not make any differeiice—and one con-
tention is, perhaps, as correct as the other when it comes to a deci-
sion on that question of fact, then it seems to me to be a waste of
time to keep on passing those things around for a determination
of fict, ‘Therefore, I thought the o?anizution that was set uﬁzin
your office was for the purpose of determining questions of law,
and was not to deal with questions of fact. . Now, I understand that
it has been changed and that your office is primarily to deal with
questions of law. A
" Mr. Hantsox, That is correct, in so far as the. estate tax review
is concerned. O L

The CHamaax, Do you not think that that is an improvement?

Mr. Harrson. I think, Senator. Couzens, that anything is an im-

rovement which brings & speedy determination of these cases not
inconsistent with the rights of the taxpayer to be heard as fully as
may be. I expressed mYself a day or two ago about the delay that
has vccurred in the settlement of cases, in which a large part of it
occurred becnuse of hearings by one person and another. Passing
it on from one individual to another or from one office to another be-
fore some final settlement took place. I think to-day, under the
present procedure, to have the estate tax final as to certain élements
of a case is desirable and. important.: I thoroughly believe in the
present regulations, limiting a consideration of these cases in:the
s«;lOcitor’s office to pure questions of law. .I thoroughly approve
of that. - R T e e e

- The' CuarmaN. While this case is fresh in your mind I would like
to ask if you decided it on the. side of the taxpayer ﬁrimarlly be-.
cause of the alleged agreement to distribute this stock. when these
boys became competent? Was that the primary basis for your settle-

" ment of the case
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Mr. Harrson. This case, Senator, was decided, having in mind the
various things that were stated in the written opinion which were
submitted here, but I think there were two general grounds which
were the substantial ones on which the opinion was based. One
of them is the point that the Senator mentioned, namely, that there
was this agreement entered into a number of years hefore, of which
this transfer was merely a confirmation.

The other is the conflicting evidence as to the state of the man’s
health at the time of his death, that it was not of such a character
as to convince the office that he had good cause to reasonably lLe
apprehensive of death at that time, although there was testimony
hoth ways. If we had gone to cowrt about it, we would have had
witnesses on both sides on this question. I think one of the other
important elements that. were considered was the fact that the State
of Illinois, on the same issue, had said that, if it were to be decided
on the bLasis of the transfer having been made in contemplation of
death, they would not so hold. The taxing officials in the State
would not apparently have determined that issue against the estate.

The CrHamrmax. I will ask you, then, in the Schwabacher case and
in this case, if the issues raised by the taxpayer were generally
known, it would not be an incentive or suggestion to every other
estate to raise such a question when it came time for settlement? 1In
other words, that is the thonght that might suggest itself to me.
If I were to pass on next year, I could transfer my holdings and say
to my children, * Remember, children, 20 years ago, you and I had
an understanding that I was going to give you this when vou be-
came fully competent and developed a certain chest measurement
and a certain height, etc., that you were to get-this stock. You re-
member that that has always been understood, and we will make that
claim to the Government when they come to collect the estate tax.”
It seems to me that if these imaginary agreements are to be taken by
the Government, the whole estate tax is a farce. .Anybody can
manufacture these things when it becomes known how easy it is
to be done.

Mr. Harrson. I think that is very tiue. I think, however, that
the courts will not presumne at all that these agreements are imag-
inary. If you go nto a law suit, and the relatives and friends
appear on the stand and swear to this agreement, although you may
have in the back of your mind a suspicion that it was entirely irreg-

- ular, the court will listen to them and unless you can convince the
court by proper evidence that they were collusive and were mere
fictions, they will have the effect of forming a basis on which the
court will decide that the transfers were not made in contemplation
of death. 4

The Cramyman., With all of that I agree. Then, is it not up to
the Congress to change the condition so that thing can not continue ?

Mr. Harrsox. I think Congress has already made a move in that
direction. ‘

The Cuamrman. That is, in the gift tax?

Mr. Harrson. That is, in the gift tax. '

The CramrMaN., We will adjourn here until Friday morning at
11 o’clock.

. (Whereupon, at 12.45 o’clock p. m.,, the committee adjourned
until Friday, November 28, 1924, at 11 o’clock a. m.)
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FRIDAY, NOVEMBER 98, 1034

: _Unitep Srares SENaTE, -
Sereor CoMMITTEE INVESTIGATING. -
' - INTERNAL ReveENve Bureau,
Washington, D, 0.

The committee met at £ o’clock a. m., pursuant to adjournment on
Wednesday last. o : S

Present : Senator Conzens (presiding), Watson, and Ernst. :

Present also: Earl J. Davis, Esgq., and I.. O. Manson, Esq., of
counsel for the committee. e S o

Present on behalf of the Bureau of. Internal Revenue: Mr, C. R.
Nash, assistant to the Commissioner of Internal Revenue; Mr. Nel-
son T. Hartson, Solicitor, Internal Revenue Bureau; Mr. Fred
Page, assistant (ieputy commissioner, Miscellaneous Tax Unit; Mr.
Charles W. Jones, chief, review division, Misocellaneous Tax "Jnit;
Mr. Thomas H. Lewis, attorney, solicitor’s office. : \

The Cramman. You may proceed, Mr. Davis. '

Mr. Davis. I believe the Senator asked a question with reference
to the Parlin estate, as to whether or not that $15,000 had been
paid to the widow by the beneficiaries of those transfers, and with
refere;:e to that, I read from the report of the field agent, on
page 36: ' . o .

I therefore inquired if the payment of said amount was being made to the
widow, and wes informed by the executor at the conference held at the ofiice
of his attorneys on November © that it was, and upon further inquiry the
executor stated that when the transfer was made it was agreed that the
transferees would carry out this provision of the will. He also stated that
it was thoroughty understood at the time of sald transfer that the directions
coticerning alienations of the stock would be observed. Cs

The Cuammmaxn. But the particular point that we raised was in
reference to the payment to the widow. . L

Mr. Davis. Yes. I would take it from that that it began, if it was
according to the terms of the will, at the death of Parlin. :

Senator Ernst. You have not anything other than that to infer
that from ? o . A

Mr. Davis, That is all I found, right there. L

Senator Ernsr. Yes, . , .

The CuamrmaN, It seems to me that that is somewhat a Emdnng
factor in it, whether the transfer was actually made at the time
that the stock was issued, or whether it was made at the time of
the death of the decedent. .. - - .~ . . - .o

Mr. Davis. Well, that is all I have heeu able to find in the xecord,
Senator—that particular reference to it ‘here. If it was made ac-
cording to the provisions of the will, i¢ wus taade after his death.

: ' R S o BN & | 2
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The Cuamrman. Before we proceed, I think, perhaps, Mr. Hart-
son wants to take up another point that we raised.

Mr. HartsoN. Yes.
The Cramman. In regard to cases that he said had been decided

agsi fhe..GO.el‘ﬂl?_ ent.inlikeinstaneqm R T B L
%‘?%ARTQON"’.'BG ore going into those cases, Senator, at the’con-
clusion of the last hearing, Mr. Davis asked me why, if we had had
poor success in defending these snits for recovery of estate taxes
paid on property ttansferred in‘contemplation-of death, those cases
were not cited as authority in the opinions which our office was
rendering in these matters that were veferred to us for an opinion
by the estate-tax unit; - In answer to Mr. Davis’s question I should say
that these decisions which are given in these cases are not rendered
in the form of opinions by a court which are of much help to us in
deciding these. cases. . These questions are purely questions of fact.
Whether or not the transfer was made in contemplation of death
or intended to take effect at or after death is a question of-fact, . The
rule is laid down, and the necessity then is imposed on the bureawn or
on a court or jury to fit the facts to that rule, .and the facts, of -
. course, in two cases are never the same; they are different; so
that while these cases have been determined and we have had adverse
decisions to the Government in these cases, it is with difficulty that
a specific case:may be referred to, so that reference may be had to
an opinion which would' decide and support the conclusion that the
office reached. S R SR
I referred the otheir day to six cuses—I think I did not call them
by. name—which had been tried, and .five of which had resulted
adversely to the Government... . ... - = CeL
..-Mr, Lewis, a special attorney of the Bureau of Internal Revenue,
who ;is assigned td'duty in my office, I.have-asked to come here to-
day to fpresent to the committee a statement of his experience in the
trial of these cases. Mr. Lewis is the attorney in my office who,
probably above all others, has had more experience in court on the
very questions that this committee is now concerning itself about, anil
I -think he can, probably better than anyone else in the bureau, tell
the . committee ﬁxst; what: his' occurred, and thereby ‘throw 'some
light on some of thege questions which are of interest to the com-
mittee, Some of these cases on this list have actually been tried by
Mr. Lewis, but he has personal knowledge of all of them. ~Since he
has been in the office, he has been handling estate tax cases, not
exclusively, but to a very large extent, and I would like to ask Mr.
Lewis to fake the stand and go over these cases. '
" The first case that I believe the committes should be informed
in regard to is the Wadsworth case, and I will ask Mr. Lewis to
recite briefly the facts and what has occurred in reference to that
case and those other cases. . o )
© 'The CrammaN. Mr. Lewis, will you take the stand, over here,
TESTIMONY OF MR. THOMAS H., LEWIS, SPECIAYL ATTORNEY,
' SOLICITOR'S OFFICE, BUREAU OF INTERNAL REVENUE
(The witness was duly sworn by the chairman.) C o '
Mr. Lewis. I did not try the Wadsworth case. That was a case in
which Major Wadsworth, a resident of New York State, had suffered
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from diabetes for a period of some 20 years prior tothe'tiine that
this particular gift was made. He was then about 71 years of age.
About two weéeks before he made thé gift, he was taken with bron-
chial pneumonia. At the time he made the gift, he wss recovering
frem the. pneumonia, but he was not recovering from his diabeétes,
because that was gradually growing worse. He gave away propérty
which was worth approximately $300,000. He ggve that to ‘his wife.
The court, sitting as a jury, found that thé gift was riot made in con-
templation of death. = - R A
; r‘.ig-hmou. Mr. Lewis, was the transfer made within the 2-year
perio | o

Mr. Lewis. Yes; the transfer was made on Apujl'23, " /10 -
" The CratkmaN, What year? = et
Mr. Lewis. 1918—and he died on May 2, 1918, o
At the time the gift was made, Major Wadsworth was under the
care of a specialist in diabetes, was attended by ‘a trained nurse, and
was under the care also of other physicians. In other words, there
were the specialist in diabetes and other physicians attendijng him.
It is not shown by the record whether or not Major Wadsworth
thought he was going to die in the sense of his having said that, he
thought he was going to die. It is shown, however, thit at the tine
he knew he was in a _very precarious state of health, and the plain
inference, at least, is that he had been tpld that pneumonia in the
case of diabetes usually ended in death. The court. wrote an opinion
in that case, which really is a finding of fact, because ‘there was
nothing but a fact involved. In the opinion, the conrt vests his con-
clusion upon the ground that the evident pur%osq of Major Wads-
worth was to split his income tax, liability. by dividing his. for-
tune; and that there was no intent shown on his part to evade the
Federal estate tax.. = . ' o v
. Senator Ernst. What did you say his age was? . =

Mr, Lewis. Seventy-one at the time the gift was made. He had
had diabetes for 20 years prior to his death. . - . = . -

. The next case—— : * S : o
. Mr. Harrson., Mr, Lewis, before you leave that case—-.

Mr. MansoN. What court was that case tried in?-r v ./

Mr. Lewis. The western district of New York. o .

- Mr. MansoN. What is the reference to that case?.

Mr. Lewrs, 287 Fed, 742. : .

Mr. HarrsoN. Was there any showing of a-statament. made by the
decedent at the time the transfer was made, throwing any light on
the di:;mnt or.purpose that he had in mind when the transfer was
macd T o e
- Mr, Lewis. He referred to the fact that it was his understanding
that there was some law which would validate this gift if he should
die within two years after it was made. I think that convyersation
was with the executor. He asked his executor if there was such a
law, and the executor said he did not know of any, but he would look

it up. : - : . ;o
L&. HarrsoN. That was shown at the time of the trial? | .
Mr. Lewis. Yes; that appeared in the record, and that conversa-
tion was about the time that this gift was made. It was approxi-
mately contemporaneous. R oo ;
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;: The .CHATMAN, Does the Government, ever appeal any of these

L T O S e SO
- Mr. Lmwis. It is very difficult to establish a ground. for appeal, for
this reason, that the law which defines the Phr%rse “in contepxg;la’tion
of death ” ig well settled, and the courts never depart from that estab-
lished definition, .-« . . ... T T
.. 'The CrampMAN. . Can you state that.definition for the record here?
..Mr, Lewig., The definition usually accepted of that phrase “in
contemglathn of death” does not refer to that general expectation
of death which all men have, but refers to that expe n which

C whicl, : expectation which is
in the mind of & person when he makes a gift, thinking that he
might or may ¢ w the reasonably near future. o
ind r. MansoN. What case is that that that definition was laid down
in : '

_ Mr. Lewis, The rule is laid down in the case of Schwab v. Doyle,

which was a Federal case, and cited, I think, in 107 Fed. 321. It is

also laid down'in angnnumbe‘r of State cases, where this same phrase

is congidered and defined. ' S o
" Mr, MansoN. Is there any other Federal case, other than the case

_ of Schwab v. Doyle, that you can think of? - '

. Mr, Lewis. That defines that phrase?

My MansoN, Yes. . ‘
. Mr. Lewis. In all of these cases, the phrase has been defined in the
instructions. So far as I know, ther’e 18 no reported decision. ‘
l’)oer.‘,MAnsoN. Do you recall the rule laid down in Schwab ».

ylet | ‘ |

Mr. Lewis. Yes, sir. .
_ Mr. MansoN. There is nothing in that decision, in Schwab v,
Doyle, using the language ¢ in the reasonably near future,” is there?
" Mr, Lgwss, I think it says “in the reasonabl,v distant future?;
yes. I think it says  reasonably distant future.” The circuit conrt
of apiettls‘z on the appeal, criticizes that part of the ingtruction, and
says that ¢ reasonably near * is the same as “ reasonably distant,” or
something to that eflect.” o

Mr. MansoN. Does not Schwab ». Doyle say “in centemplation

of death” is n&t Limited to expectancy of immediate death?

L]

o8, .
Mr. MansoN. Or of a dying condition? , ~
Mr. Lewis. Yes. 1 might say, however, that the court is not
there speaking of this situation which ‘then existed, and does not
now, at the time that Schwab ». Doyle and Henson and other Fed-
eral cases. were decided. - The court of New York has ‘decided that
the phrase “in ¢ontemplation ‘of ‘death® has meant only in case of
gifts made causa mortis; that is to say, in immediate peril, and the
court, in Schwab ». Doyle, when it says that phrase 13 not limited
to thatie!:pectancy, is referring to that rule of law, and refuses to
follow it. o % L ' -
- Mr, MansoN. That is, the Supreme Court negatived that applica-
. tion to this statute? -~~~ . . - . S
- Mr. Lewis. The Supreme Court did not pass cn it. The circuit
court of appeals:did, - - - .. .o S
-» Mr, Manson. The circuit court of appeals did. . Lo
- Mw.Lewis, Yes.” The Supreme Court, in Schwab.v. Doyle, pc.sed
only on the question of whether or not the 1916 act was retroactive.

)
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2 - Mr,:Maxsox. Then, the circuitcourt of appeals is used to follow-
ing the rule adoptéd 'by some State:courts as to contemplation of
death being substantially the same as gifts in-causs mortis$.:::", .-
Mr. Lewis, As far as I Enow, the ohly State' whioh ever ‘adoftbd
t,ll:a: r::lle was the State of New York;' and they did refuse to follow
that rule, . R
*."Mr. Davis: Mr. Lewis, you stated that the decedent was recovering
i from pneumonia at the time that this transfer was:made. .-~ . .~
Mr. Lewrs. Yes. - cr : C o
Mr. Davis. And the doctor’s statement was to that effect? -
Mr. Lewis. You mean the doctor’s statement to the decedent?. .
i Mr. Davis, Yes. : S T :
! Mr. Leviss. I do not know. I presume it was.  He was con-
valescing. : ' ‘ ' -
Mr. Davis. Have you the field agent’s report in this case?
Mr. Lewis. Not with me.
Mr. Harrson. They are sll available there. .
Mr. Davis. I would like to have a chance to examine the field
gent’s report in this case and reserve questioning Mr. Lewis until
Y have examined it. : : :
Senator Ernst. I do not object to: that, but what we are trying
to get at now is‘the state of facts on which the court did act.: We are
more interested to see now what the courts have been doing on the
state of facts, rather than what the field agent was doing. - :
Mr. Davis. Of course, if this was a well man, that would be so
but this man had been sick, and.was getting better. There was no
immediate contemplation of death, or contemplation of death as laid
down by the courts, and therefore it might be very easily dis-
tinﬁuishable. i '

r. LEwis. This man had diabetes for 20 years. He ‘was recov-
ering from pneumonia, but at the time he made this gift, he under-
stood that pneumonia, in a case of diabetes, usually resulted in death.
He was not recovering from diabetes.  No-onme'does, e

Mr. Davis. I know, but you stated that he was recovering from
. pneumonia. : o
' Mr. Lewis. Yes; that is correct. He was convalescing from
pneumonia. c
Mr. HarrsoN. What proportion of his entire assets was trans:
ferred by this'gift? ~ ~
"Mr. Lewrs, $300,000 was the approximate value of the gift. He
was a very wealthy man. I have forgotten the amount of the estate,
but it was over $1,000,000. = - E ‘
p Mr. Davis, Was a request to charge submitted to the court?
Mr. Lewis, It was tried to the court. E
Mr. Davis. Was there an appeal taken?
Mr. Lewis. No. '
Mr. Harrson. Senator Couzens has asked you, Mr. Lewis, and 1
{  think you were probably interrupted before you finished your answer
to the question—why the Government did not take appeals in these
b cases, . ) .
 Mr. Lewis. As a general rule, there is nothing to appeel from.
because, when you apply that ‘rule of law, when you lay down that
rule of law for guidance of the bureau, when the court lays it-down
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foxr its own: guidance, then it applies the facts to ‘that rule of law,
and-if it decides that it is in contemplation of -death, or not.in con-
plation bf death, there it nothing but'a fact to appeal from, and,
of course; that doés not afford a ground for an appeal. . - - ¢
 'The Crxammax. Then, that part of the statute 1s really not work-
able to your clause? _—_ _—
~ Mr. Lewis. So far as my experience goes, the courts have told the
juries generally, and-instructed themselves sitting as juries, that the
2-year presumption raised by the statute is a fact to be considered
by them; just the same as any other fact, und that they must von-
sider it in.arriving at-their verdict, . ;o Y

The Cuairman. What I am driving at is this, that:the experiance,
both in the!unit and in the courts, indicates that only in rare cases
is that enforceable. because of the collateral facts attached to each
case. L. - ‘ - : EEEEEEE

Mr, Lewrs, It does not mean anything. There is no case-—this
will answer your question--in which there is not suflicient evidence
on. the other side to overcome any prima facie proof that the pre-
sumption 1aises. - - T ' R

The Crammman, Have you any ether case that you . want to present
to the committee now, Mr. Hartson? : PR v,

Mr; HarmsoN. Yes, siv., . - . e N
.. Mr. Manson. Just & minute. Have you any standard. form of
instrléction that you.ask defining * contemplation of death” in these
.- Mr. Lewis. Well, we use.the language in Schwab. ». Doyle as the
standard: form. That, of course, is always madified to meet the
facts in each case. -In other words, we do not present a theoretical
request for instructions. We request instructions for the finding of
facts in the then pending case. . ‘ ' S

- Senator Ernsy. Now. let us have the next case. : .

: Mr. Lewis. The next case is the case of Robert W, Hamill, execu-
tor of the estate of Emily C. Lyon ». Cannon, collector, t,rie(i in the
United States District Court for the Northern. District of Illinois,
and not reported. * ' .

My, HartsoN, Did you try this case, Mr, Lewis? :

Mr. Lewrs. Itried this case. This was a case in which Mrs. Lyon,
the decedent, had inherited from her husband. all of his property.
Prior to the husband’s death, the husband and wife had entered into
a written agreement, whereby it was agreed that the survivor of the
two should take all of the property of the other, and would dispose
of it at his or her death amongst the children. That is the sub-
stance of it. As a matter of fact, it was an agreement iy make wills
in form. Mr. Lyon died first and, as I say, his wife came into
possession of his property. Some years afterwards, she formed a
corporation to which she turned over all of the property which she
inherited from her husband. She retained all the stock in that corpo-
vation for several years. She then gave to each of her four children
100 shsres out of the thousand for which the company was incor-

rated.

,l,).o'l‘hat ift was not involved in the litigation. Several years later,
and witﬁin‘a very short period, about five months before her death,
she gave to each of her children another hundred shares of stock of

R AU
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this company. The two gifts aggre,%nted the large majority of the
stock; so that Mrs. Lyyon no longer had control.of the corporation.
She was then 84 years of age, approximately. She had for some time
prior to her death been suffering from a cancer of the uterus. She
was operated on for what was thought to be cancer in 1902, - At that
time, the growth was not removed and the decedent was told that to
remove it would likely cause her death. Therefore, she continued to
have the supposed cancer until 1917, * *

+ In the latter part of May, her disease became so painful that she
called upon a Doctor Byford, wiio was a physician specializingin
cancer. He examined her and told her that she had to come back to
his office once a week for treatment. He did not tell her:that she
had cancer. She came back once or twice for treatment, and on June
20, when she called for treatment, the doctor told her her treatment
was not prog:essing as much as he had hoped it would progress, and
that thereafter it would be necessary for her to come to‘his office
twice a week. On June 23 she went to the same physician, and
Doctor Byford then discussed her disease with her, but he could not
remember just what he did tell her. -

However, on June 23 she went home and gave her children these
second hundred shares of stock apiece. I

*This oase was rather remarkable for the fact that it is the only case
in which the plaintiffs offered no reason whatever for the gift. - Usu-
ally, there is some explanation of why the gift was made, such as in
the Wadsworth case. They hoped to avoid income taxes or some-
thing of that nature. " In this case, there was nothing of that kind.
The ]urty‘disagreed, standing, I am told, ten to two against the Gov-
ernment. . S

Mr. ?HAn'rsox. 'This gift was made within the two-year‘period, too,
was it? : T '
q Mﬁ. Lewis. Oh, yes. This gift was made within five months of

eath. : ' L

Senator Ernsr. Within five months of her death. I think that is
the way you stated it. . ; : -

Mr. MansoN, Has the case been retried ¢ A

Mr. Lewis. A secondary question in this case was the value of the
stock. When there was a disagreement as to ownership, the value
had been reinvestigated, and adjusted to the satisfaction of every-
bhody concerned, so that there was no retrial. : FE

Mr. Maxson. Then, the tax was paid. - o T

Mr. Lewis. A portion of it. The tax was reduced according to
the changed valuations, and was paid. .. - -~ o :

Mr. HarstoN. Have you any. other case there, Mr. Lewis? :

Mr. Lewss, The case of Geotc'ﬁe Scofield -et, al, executors of the
estate of F'red N. Brown, deceased, . Williams, collector. This case
was tried in the United States district court for the western district
of Washington. It was tried by a jury. T was not present at the
trial. That case is the case of a gx.ftlbiy a man who was confined in -
the hospital at the time of the %1 e was in the hospita), and he

alled his 1?hysk:w,n from Seattle to Olympia to make a change in
his will; that is, to make a change in the decedent’s will. ;|
Mr. HartsoN. You say he called his physician. Do yon mean
-that he called his attorney ? o : e
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- Mr, Lewis. He called his attorney from Seattle to Olnypia to
make a change in hiswill. : = .~ . . S Co
. Through some misunderstanding, the attorney did ne! take the
will with him, and. because the decedent did not krow exactly what
his will contained, it was found to be impracticai to make the change
in the will. Instead of that, they made a desd conveying this ranch.
which was known as the Cedar River Ranch, to a nephew.. That
transfer having been made, the attorney went .b and the de-
codent sent, word to him that he had neglected to include in: thet deed
certain personal. property which he intended to go to.this nephew.
. They thereupon executed an additional bill of sale to cover the
malty. - The bill of sale waa made the day the man died; that
18, the man died at night, and the bill of sale was executed in the
daytime. The real estate was conveyed about 10 days prior to the
death. . I think I said that the decedent at this time was in the hos-
pital and under the care of a physician. His age at that time was
67, and it was proved in the trial that he had said to one of his
aﬁuaintanees that he expected not to live to be more than 70 years
o 4 .

The jury returned a verdict for the plaintiff in that case.
Senator ErNsT. What was his trouble? : ‘ o
. Mr. Lewis. The decedent had for a long number of yearssprior to
the time of his confinement in this hospital a carbuncle. At one time
he had been treated in San Francisco for this carbuncle, and it was
determined that:it could not:be:cured by operationyand that it must
be allowed to takeits course. Ie was in the hospital at the time of
:)his‘ Fi-ft, because he had blood poisoning resulting from that car-
u.llc ©. ‘ . :
- Senator Warson. What was the issue presented to the jury?
Mr. Lewis. Whether or not the transfer of the real estate and the
arantifer of the personal property was made in contemplation of
eath.
- Senator WarsoN, Precisely, and on that the jury found against
the Government? _ o n
Mr. Lewis. Yes, sir; they found it was not made in vontemplation
of death. - - ' ' .
*-Benator WatsoN. Yes. : : - '
"Mr. Lewis. That was within the two-year jfm'iud. ] S
Senator WatsoN. Although the transfer of the personal property
was actually made after he died ¢ ' : : : ‘_
'Mr. Lewrs. Well, practically so. 1 do not know what the law of
Washington is as to recording, but I imagine it requires the record-
ing bofore the transfer is complete, and in this case it was not com-
pléte until after the man died. - - S
Senator WarsoN. Of course, if it was not complete until uiter he
died, it could not have been done in contemplation of death. - '
- 'Mr. Lewts.. Thé court has skid that when a man makes a will, he
makes a gift in contemplation of death. - =~ "~ - - R
" The CHamrMAN. Of course, in that case, there was no controversy
about the estate there? - - -° oot o e s
~ Mr. Lewis. There was no controversy; no. The same thing‘ would
séém to apply in this case; if the gift did not take effect until after
death it would clearly be taxable. o o :
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‘Mr. HarrsoN. Go shead, Mr. Lewis, if you have another case thére.
- Mr. Lezwis. The next case I tried was in the district court:of Ini-
diana. ‘ It is'a cass of Catherine E. Apperson, executrix of Elmer
Apperson, deceased, ». Thurman, collector, which resulted in a ver-
dict for the plaintiff. = - e T
Mr. Apperson had, for a great many years, suffered from syphilis.
He was under constant mexlical treatment for several years prior to
this gift, but vory shortly before this gift- was made—within six
months—he had some sort of a stroke. At any rate, his wife. came
downstairs and found him lying in the hall. He was then taken
to a summer resort to recuperate, and while there. he suffered an-
other light but similar stroke, whatever it was. - They would not
admit that it was apoplexy, and the doctors would not tell us; but
he had this second stroke, and after this second stroke he began to
igt better, and had made plans to continue his convalescence in
lorida. He, at that time, during his convalescence, made a gift to
his wife and to a stranger—1I have forgotten her name, but it was.a
person who was no relative of his, consisting of liberty bonds and
stock in the Apperson Com;;l:ny. N :
Senator WatsoN. Was that the Apperson Automobile Co. at
Kokomo? - ' C L
Mr. Lewis. Yes, sir; that is the one, CL T
The plaintiff in this case said tlie reason he made the gift was
to avoid income taxes, and they say it in all the cases, of course.
That is the necessary result.of such a gift.. If the man strjps. his
property, of course he had not as much income; so that in pretty
nearly all of these cases they make that defense, the gift was intended
to escape income taxes, - - ' e
The CaamMAN. Not to escape the estate tax?
Mr. Lewis. Not to escape the estate tax.
The CrairMaN. Yes. : . S
Mr. Lewis. The jury found for the plaintiff in the Apperson case.
That was within the two years. - , .
Mr. HartsoN. I was going to ask you if that was also within
the 2-year presumptive period? . , o
Mr. Lewis. Yes. o :
- Mr. MansoNn. Have you the cause of death in that case, the death
certificate? N S .
Mr. Lewis. I have not the death certificate here, but he died from
an apoplectic stroke. I do not know what they call it, but: it was
the same condition from which he had been suffering during this
period. It was brought on by syphilis. ... ... . = - . ..
Senator WarsoN. How long before his death was that transfer
made? Was it within the two-year period{ - L Cee
Mr, Lewis. Yes; it was within the two-year period—a very short
time; I think five or six months, but I have forgotten exactly.
The next is the case of George W. Stieff, executor, v. Tait, col-
lector. It was tried to a jury in the United étates district court for
the district of Maryland. ' R o
Mr. HarrsoN. Did you try that case, Mr. Lewis? C
~.Mr. Lewis. No; I did not try it. I was out of town. Mr, Diebert
tried that case.  However, I prepared the case for trial, and would
have tried it, except that I was otherwise engaged. co
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‘Mr. Stieff, at the time the gift was made, was 73 years old. . He
died one year and five months after he made the gift. He had been
sufféring from paralysis for 4 number of years prior to the time he
made the gift, and at the time he made the gift he had been ordered
to Atlantic City by his physician to recuperate. . We were not able
to find out what happened while he was 1n Atlantic Cntﬁ. : )

Mr. HarrsoNn. Why were yon not able to find out, Mr. Lewis?
Just point out the difficulties that you encountered.

- Mr. Lewis. The difticulties were these: Mrs, Stiefl was the only one
who knew. and she would not tell, and she has since died. We sent
an agent down there to investigate, and an investigation was made
at the hotel where he stayed. - Of course, they did not remember
anything about it. - I think the agent spent 10 days down there
trying to find out from the physicians and from the hotels something
about Mr. Stieff’s condition while he was there, but no one seemed
to remember anything about it. We could not get the addvess of the
Ehysician.who treated him, if there was any. At any rate, while

e was there, he telephoned to Baltimore, his home, to have his
attorney come to Atlantic City. in order to make a transfer of some
of his stock in the Stieff Co. The attorney went there, and the trans-
fer was made; the significance, of course, being that the man was
evidently in a hurry to get the transfer made, because he endeavored
to come home within two or three weeks, anyway. and if there had
not been something peculiar, he would have waited until he got back
to his place of business to muake the transfer. . . ' -

My, Stieff had all of his life been very much interested in the busi-
ness of the Stieff Co.. which he had inherited from his father, and
although his business associates, for a great many yeavs, had advised
him to give his sons an interest in the business, in order that they
might become proficient in its management so as to tuke it over when
he himself died, he had refused to do it. He seemed to be very
jealous of his ownership of that business, and had constantly refused
to ésart with any share in its control or any interest in it until these
gifts were made. =~ = '
The jury rendered a verdict for the plaintiff against the Govern-
ment. ' - '

I might say that that gift was made within the 2-year period. It
was made one pear and 5 months prior to death. '

‘Mr. MansoN. ‘What proportion of his holdings were transferred?
- Mr, Lewis, Well, the estate tax in that case was $142,000; I mean
on' this gift. . As I remember it, practically all of his property was
in the Stieff Ce., and he gave it practically all away. .

" Mr. Harrson. During the period, Mr. Lewis, covered between the
first case that you called the committee’s attention to and the last
one that you called the committee’s attention to, are those all of the
cases that were tried; so far as your knowledge goes?- - '
 Mr. Lewrs, Well, T am not snre when the Wadsworth was tried
in relation to the other cases; The only other ‘cases that I know of
that have been tried, and, which involved this question, were the
cases of Schiwab . Doyle, aind the Henson case. ¥ do not know the
caption of it. Those two cases were tried on the theory that the
phragse “in contemplation of death” only referred to gifts causa
mortis. We won-thefn on the law. In other words, the plaintiffs
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in those cases did not contest the meaning of the phrase in.contem-

plation of death” as'a question of fact. They were contesting it.as

a matter of law, and we won those two cases. e T
Senator Warsox. They did not go to a jury?

" Mr. Lewis, They went to the jury. - = -

Senator WarsoN. Did they? = = : o

Mr. Lewss. Yes, sir; both went under instructions; but the plain-
tiff$ in those cases did not introduce any evidence tending to.show.
that this was not in contemplation of death! What they were trying
ta do was to show that it was not a gift causa mortis, and the court:
ruled it made no difference whether it was a gift causa mortis or not;
so we had no facts against us, &actically speakini.. R T
. There are two other cases. e of them is Polk v. Miles, which
was tried in the United States District Court for the District of
Maryland, and which is reported in 268 Fed. 175. T

In that case, Mr. Polk was the owner of a brewery, or the con-
trolling part of a brewery. He was 77 years old. The court stated
that he was a vigorous man for his age. I have forgotten what
disease he had, but he had some disease, and he gave his son all of
his brewery stock. _ : ‘ ‘
~ Senator WarsoN. When was this case tried ? :

Mr. Lewis, It was tried in 1921, under the 1916 act. - = =~ .

He gave his son all of his brewery stock and some indebtedness
that the brewery owed him, amounting in all to $105,000. The gift
was made within four years of his death, and the court sa%s in its
opinion that it was not made in eontempiation of death. The case
was not (ied by the Government on that theory, but tried on the
theory that it was intended to take effect in possession and enjoyment
at or after death, because of the reserving of the annuity. However,
ghe t:ourt does say that it was not in contemplation of death on the

acts, -

The other case is Gaither v. Miles, also tried in the United States
district court for the district of M!aryland, before the court, and
reported in 268 Fed. 798. . _

n that case, the decedent was 83 years old, and he made a gift:
he assigned his life insurance policies, which were payable to his
estate: to his children, and he made a deed of the remaining interest
in his real estate to his children, reserving in his real estate a life
interest. The insurance policies were term policies, endowment
policies, which would have matured within a few months of the gift,
and if they had matured, of course, in his life time, the proceeds
would have been payable to the decedent. He was 83 years of age at
the time he made the assignment. He had paralysis. The court said
in its oginion the gift was not in contemplation of death. That case
went off on the question of consideration. It was tried by the court
on the question of consideration. The “in contemplation of death”
was not in issue, but the court passed on it, anyway. -

The Cuamrumax. Mr. Lewis, I wonder if you or Mr. Hartson have
any case which the court decided was in contemplation of death?

r. Lewis, We have one; yes, sir. - - S

Mr. HarrsoNn. We have one; yes. Mr. Lewis is coming to that.

The Cuareman. That is all right. -

| 92910—24—p1 5——12
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‘Mr. HMartsoN.: That is the one case I referred to the other dsy,
the one in which we were successful. That is the Pohlman case. . - .

Mr. Lewrs. That was tried in the United States court for the
District Of NOkaﬂ. ‘_" " R A . ' !

In that case, Mr. Pohlman was 68 years old. He had had for a
number of years sinking spells. He had fainted along the road-
side going u}) to- his home. - His doctor had told him that he had
hardening of the arteries, and that any worry. or exercige: wounld
surely’ cause his death. He bought some stock in a creamery com-

any. It was a speculative venture, and it was later developed to

s fraud. At any rate, Mr. Pohlman’s friends began to tell hiin
that his investment was no good. I]—ile was & man who had worked
hard on & farm-for his money. He never spent any money, but
saved all that:he ever made, and the thought that he was going to
logedthis money which he had invested.in this stock preyed on his
mm o 0 T R . ’ :"1 b c . .

- He went to the sellers of the stock and tried to get them to take
it back, and his children went and tried to get the sellers to take
the stock back, and told the sellers that the deal was so preying on
their father’s mind that it would certainly kill him if they did not
. give him back his money and release his note for the unpaid. portion
of thisstock. -~ - ... .- -~ . . . K

- During that time, while these negotiations were. going on, Mr.
Pohlman called his children in and made:a deed. In the deed, he
recites that “ I am %iving my children ” such and such bonds, nam-
ing the various bonds. ... P L

“He died within a year ufter that gift.. The gift was within the
2.year-poriod.- - .~ -~ - - . . . Co L
- The 'plaintiffs in that case contended that there had been a long
agreement that if the children would stay at home and work, the .
farm for their father, he would, when they reached the age of 85,
or 'some other period, give them each a farm, and that consequently
the transfers were not taxable, because they were -not. gifts, but
sales, and the statute did not tax the sales, because it expressly ex-
clug&: bona fide sales made for a consideration of money or mpney’s
WO e v T - . . RS L . .

They offered. some evidence that there was no contemplation of
dedth, but their evidence on that was very weak. We had the
wysicis’n-who attended this man and told him he was going to die.

e:had a very strong case. It was brought to the court, sitting
as a jury,-and the court found that there was & gift in contempla-
tion-of death. - S : L , o
i« The: CuamrMAN. Let me ask in that connection, why it is if f?Oll
oould win one out of six cases, it is not worth trying them all; I
mean in volume of money? e
" Mpr. Lewis, We won one out of eight cases. = .

Mr. HartsoN. And, furthermore, Senator, it should be pointed
out. that ali .of these cases were cases where the bureau took the
position. that taxable transactions were involved. They were what
were thought to be strong cases. Our experience has been one of
constantly }goinﬁ to inevitable defeat, and with that behind us we
have approached these new cases that come up to us from day to
day, and we have to consider a decision in a case that is now
presented to us for solution in the light of what has been done in
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court in' cases of a like character: - The facté are never:the saine; as
the Senator knows; but we have found— and I think Mr. Lewis
will ‘bear mie out in this—that the two-year: presumptive :period -is
of little assistince to us.' The courts have said that it is a: presuntp-
tion of fact. Therefore, it is an-elément.of fact to be considered by
th({‘iur{:r-the court, along with other facts., -~ - ' . .0
Mr. Lewis called my attention this' morning. to the fact that at
least once, a'nd-'ll)‘robably 'more than once, the Department has asked
Con to make that presumption & conclusive . presumptior. - It
has beeni done in: the State of Wisconsin; has it not, Mr. Lewis? .
" Mr. Lewis, Yes; sixyears:” - ¢ . o0 e 0
‘Mr. HarrsoN. A six-year conclusive presumption; in other words,
not-a rebuttable presumption that may be evercome, such as our es-
tate tax law now calls for.: . But Congress has felt that we should go
ahead as we now dounder this ¢ontemplation-of death provision with
a two-year presumptive period.: - . . oo T
Mr. Lewis. 1 might say in further reply to the Senator’s question
tliat each one of these cases that we lose in court-creates a feeling in
the' district amorig the taxpayers that we are not treating them hon-
estly, and give rise to a great many more law suits, even when we.ave
sure of our-ground. e i ST e L
That was called to my attention by the revenue agent in charge at
Omaha, who said that until the Shukert.case was tried there, they
had never had a tax case in: thit-territory. We tried the Shukert
case, and it was tried on the theory that:it was in contemplation of
death. The court took it from the jury on the theory that it was
inténded to take effect in possession or enjoyment, and the feeling
spread around there that we had lost the “ in contemplation of death ™
feature, snd immediately -this Pohlman case:was filed. We won the
Pohlman case, and there has not been any more filed in that court.
' Senator WaréoN. In that respect you are like the railroads in re-
ga‘rd to' damage ‘suits. ' Tlie railronds Jose nine out of every ten
amage suits that are brought against them, but they still go on
bringing damage suits; and they still continue to fight them all the

while, ¢ < " e
“Mr, Lewis. Oh, yes, and they still continue to create causes of
action, but they do not do it wittingly. -~ - :
'Senator WameoN. No, "~ - - - - - R

Mz. Lewis. We are creating causes of action against oursolves,
with malice aforethought. _ S R .

Senator Warson. Well, do you mean by that that you have actu-
ally traced out cases that tiad been brought because of the knowledge
of the fact that yon had been defeated in other cases? -
~ Mr. Lewis. I think the Pohlinan case was clearly brought for
that reason. ' : . o

‘Senator WarsoN. Well, that is one instance. - - -

- Mr. Lewts. That is one instance; yes, sir.

Senator WarsoN. Do you know of otherst S :

Mr. Lewrs. I do not. I say that is information I got in the estate
;a:l{l _officer’s office in Nebraska,” That is not my theory at all. It
shis. -~~~ - oo ,_ ,
" ‘The CHARMAN. I can see that point ve pluinlpr. and it is almost
anelagous to a statement made here recently, that'if it is found out
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that the Government decides these cases along the line that Mr.
Hartson has'decided them on, we will get no estate tax at all. I
think I made that statement during your absence, Senator Watson,

- Mr. Harrson: I think, Senator, Mr. Hartson has been considera-
bly persuaded by what Mr. Hartson’s experiénce has: been in court
in these cases. I want that very definitely brought home.. We have
not, or at least it is our conscientious effort not to decide these ceses
at variance with. what we can reasonably. expect. upon the submis-
sion of the issue to a juryortoacourt, - . - . .. ... .. .

The CrAirmax: I am not.inclined to dispute that statement or
question your sincerity, but what I am trying to point out is that this
whole- thing is inoperative because of the decisions both- in ‘the
courts and in the solicitor’s office, because the feeling is that any
estate, with: any kind of counsel or advise, can evade an estate tax on
that particular basis, no matter whether the transfer was made in
contemplation of death or otherwise. The Government apparentl
can not collect, and it is & farce to be going through with it. I thin
the law ought to be remedied, if we can not make any better showing,
eitl(ller in the courts or in the solicitor’s office, than has already been
made. - - - , Lo

Senator WarsoN. Of course, you would finally have to go to a jury,
in any event. o : - L

The CuairMaN. Oh yes ; the question I am making is whether the
lnw as. now enacted is a sound, practical proposition. I am not tak-
ing it up as a legal propositien, in the courts, at all. o

Senator WarsoN. Yes. ' ‘

 Mr. HartsoN. Mr. Lewis is going to comment on what the prac-
tice has been in the States in the enforcement of this same provi-
ston of the law, and I think that might be interesting to the com-
mittee just by way of further light on this subject. S

The CuarmaN. I do not know how the other members of the
committee feel about it, but, as far as I am concerned, I feel that
we have had enough of both sides of the estate tax question, to
enable us to reach & conclusion as to: what ouglit to be done. -

Senator Ernsr. What is the question you asked, Mr. Hartson? :

Mr. Harrsox. I asked Mr. Lewis if he would not tell the com-
mittee what had been experienced by the several States in the en-
forcement of similar provisions of the State inheritance or estate
tax laws, » T

Senator Erxst. Yes; do that. '

" Mr. HarrsoN. Of course, if, as Senator Couzens suggests, the
committee has heard enough of both sides of this guestion, there
is no use of going into it any further.

I Senator Erxst. I would like to hear that question answered, Mr.
£ewis,

Mr. Lewis. The original State inheritance tax laws, of course,
had no provision for the taxation of gifts in contemplation of death,
hut intended to take effect in possession and enjoyment, and imme-
diately all the people began to make such gifts. Consequently, the
inheritance tax law was practically nulliﬁei‘ - ‘
Pennsylvania and New York adopted the provision that gifts
made in contemplation of death should be taxed, as well as gifts
made by will.  That worked fairly.well until they discovered a -
second means of evading it, namely, that of retaining for life use
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and enjoyment; so the States then adopted the provision for taxing
gifts made intended to take effect in possession or enjoyment at or.
after death. In enforcing the first provision, of course, it is the
close case that gets to court. ' The clear case, of course, never goes in.
The reports, I think, all will show—1I have not checked them up-—
but I think the reports will show that “in contemplation of death ”
cases two-thirds of them are decided in favor of the taxpayer. -

Mr. HarrsoN. Would you say that the experience of the Federal
Government in attempting to enforce this “in oontems)lation of
death ” provision of the estate tax law was substantially similar
to the experience of the several States in attempting to enforce simi-
lar language in the State tax laws? T

Mr. Lewis. I think the Federal Government’s position is better,
for this reason: All State taxés are collected through the courts; so
if there is any doubt about it at all, it is just another step in the
pending litigation. In the Federal taxation system, of course, we
get the tax, and the other fellow has to sue to get it back. The

act that we have only had 10 or 12 litigated cases tends to indi-
cate, to my mind, that we have been taxing fairly. If that were
not so, if we had been taxing questionable gifts, we would have a
thousand cases, because I venture to say that in more than half of
the estates that are settled, the unit has this feature of “in con-
templation of death * before it. Is not that approximately correct?

Mr. JoNEs. Approximately; yes.©
- Mr. Lewis, So 1if you eliminated that feature you would eliminate
u large portion of your tax.

The Cuairman. That raises another question in my mind, which
I think, perhaps, the burean can answer—not to-day, but at some
subsequent meeting, and that is' what revenue has the (overnment
collected on these estates where transfer of property was made in
contemplation of death, and where there was no contest: Can the
bureau furnish that information? =~ o o

Mr. Page. It would be almost an impossible task, Senator. Our
filing system is such that we would 'have to go through each and
every individual file to get that data. - : : N

The Cnairman, How long have you had experience, Mr. Page, in
collécting tliis estate tax. SRR ' - .

Mr. Pace. About five years and a half, - L '
~ The Cuamrman. Well, could you tell the committee approximately
what percentage of the tax has been collected on these transfers
in ‘contemplation of death, and what percentage has been lost be-
&auslo; ?of the decision that they were not made in contemplation of
" Mr. Pace.Well, I will say this: In the larger cuses, these transfers
‘do involve a considerable portion of the tax, very often the majority
of the tax. Tt would be such a wild guess, if I were to attempt to
give any figures, that it’ would not be worth while. I would be
very glad, Senator, to dig in and get some of those larger cases and
give you the proportion of the amount of the taxes involved in the
transfers and the amount that we ultimately. collect. . . . '

“The  Crarman. Under the gift tax, then, the necessity of this

would not'be apparent, would it§

Mr- Hartson. No, sir; it would not, and, fm'thermoré, Senator,
this might be of interest in answer to your question: As has been
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brought out here at this hearing, the cases come to the solicitor’s

. oftice ordinarily - upon some. protest by the taxpayer, or against
adverse action in. the Kstate Tax Unit. Now, during the same
period- that these cases which have been calleq to.the committee’s
ettention, and which have been decided favorably to the taxpayer
or the estate in the solicitor’s .office, were considered, there were
approximately twice as many cases that were, upon that samne pro-
test, sustained in.-the solicitor’s office adversely to the taxpayer:
that is. sustainng the unit. In other words, roughly speaking, there
is & 30 per cent reversal, or.there has been, in these cases. It is
rather interesting to note that that 30 per cent reversal is substan-
tially the same percentage that davelops in reviewing work generally
in the bureau—not on estate taxes alone but on other cases. :

I remember in my early practice in my home State, in the. trial
of cases. it was commonly known by the members of the bar that
the percentage of reversals by our supreme court reversing our
superior court, the court of original jurisdiction, was approximately
a0 per cent. That means nothing, but it is interesting. So that
we have it for some of these “in contemplation of death” cases,
which have never gone to court. , They had paid the tax, but just
what amount of money would result from that, I do not know.
1 think it would be very difficuit for Mr. Page to find out, because he
might pick a few. cases and get an average that might be misleadiny.

The (‘Haikvax. Have you any idea how many cases, if there have
‘been. any cases. which have been appealed against yowr decision,
where you decided that the gift was made in contemplation of death?

Mr. Harrson. Well, all of these five cases, ,,

The Crairman. Those are cases where.the Government appealed,
but I mean where the taxpayer appealed. S :

Mr. HarrsoN. Noj the taxpayer appealed in all of these six cases,
and we lost five of thers. We did not go into court. The taxpayer
took us to court because we determined it adversely to him,

Senator Ernst. Yes; that.is the point. . o

The CuammaN, Oh, yes; I spe. In view of the developments,
Mr. Davis, do you think we are justified in following through any
more of these cases? - o . L :

Mr. Davis. In answer to that, Mr. Chairman, I will siy that the
cases that we have to submit run along the same line as those we
have already submitted. - - ' e . ,

- For instance, the next case that I bave in mind is the case of
Josephine Brooks, which was a transfer made seven months before
the death of the decedent. - . . = . :

The facts in that case are that she was taken from her home to
her summer home in an ambulance, and was sick during that period,
and for a year or two before that period.. The. t ing the
report, after going into the situstion fully, stated that the transfer
was made in contemplation-of death, and that her doctor says he
knew death would corne along in the near future. . That case went
to the: Board of Review and A{t‘x)“h’ the same as the other cases
here did, and the findings made there were that this transfer should
be included in the gross estate and taxable.. The solicitor’s opinion
reversed that. Now, that involves g tax of something likew— = -
* The CramMaN. . Some $300,000, I believe, S
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Mr. Davis. $800,000, or over that, . - o e
These cases-that I ‘have  here go right along these lines, and if
that is the case, I cansay to the committee in advance that that. is
the trend of these other matters that we have here.. It runs up into
large figures, showing that they are gettintgharound the estate tax
in some way, and the Government is losing the revenue,. =~ . .
. Now, T am not pl::fared to state just what the remedy is or what
change should be made in legislation, but it might be, say, a transfer
made two years before death; instead of deemi that to be made
in contemplation of death, the act might read that it shall be con-
clusive that it is in contemplation of death, or shall be taxable if
made within that period. - . L Co
That would, to a great extent, cure the situation, would it not,
Mr. Lewis? : SRR
Mr. Lewis. I do not think we have had any cases where the gift
{ms been made more than two years. They are very infrequent, at
east. ’ I ~ S 4
Mr. Maxsox. T will ask Mr. Jones’s judgment about that. . -
Mr. Joxrs. I think, instead of a presumption of a certain period
of vears it should be conclusively taxable, the sare as in Wisconsin,
and, until that time, they are going to avoid estate taxes. - . -
Mr. Manson. Well, for what period before death?
Mzr. Joxzs. In Wisconsin, as I recall it, it is a 6-year period.
Senator Ernst. How 10’1;%? B L S
Mr. JonrEs. Six years. at would be a2 hardship in the case of a
young man, of course, but I do not think the courts give weight
enough to age, because some of the courts have exempted these gifts
when made ‘ereople in their eighties. You will recall that Thomp-
son case in Wisconsin, I think Mr. Thompson was about 87, and
it is a remarkable coincidence that while these gifts may not be
made in contemplation of death, death is right around the corner,
because they die within two or three years. I think if you would
fix an age limit, and say transfers made by people over 70 years
of age, and, in any event, made within, say, three years, or two years,
of death, it is then to be conclusively taxable, the revenue would
be protected. Until that is done, you are going to have this same
trouble, because every one of these big estates have good lawyers,
and they come down with a mass of evidence that can not be ignored.
The CuamrMaN. Mr. Hartson. ave you familiar with the gift tax®

>

Mr. Harrsox. Yes, sir. .

The Cramyax. Would it, in_your opinion, absorb the loss; or,
rather, take care of the loss to the Government, which is now' sus-
tained by the reversal of the gifts made in contemplation of death?

Mr. HarrsoN. Senator, I do not know what the result is, gomizo
_ be in taxes by the enactment-of a gift tax. ¥ do not know just what

the effect is going to be in money of the rates of gift tax, and until
that is known it would be difficult to say whether the gift tax is a
complete subsitute for what would be collected b{ an enforceable -
estate tax-on transfers made in contemplation of death. This con-
clusive presumption’ that has been mentioned hcre, such as is
offect in the State of Wisconsin, is of doubtful constitutionality.
_ The State court has held their act to be constitutional. o
Mr. Jonrs, Yes; recently, within the last month. -
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. Mr. HarrsoN. To say that conclusively as matter of law, an ac-
tion is taken in contemplation of death, when there is a possibility of
making such a transfer within that period without having death in
mind at all; is to possibly talce property without due process of law,
and, for other reasons, may be unconstitutional. It is a very serious
question. It may be reached by a straight tax on the transfer.

" The CuairmaN, That is what I mean. -You do not need to put
that into the law, that it is in contemplation of death.
* Mr. HarrsoN. You do not need to put that possible defect in

the law. ' e Lo, Lo
' The Cramman. Mr. Davis, is the opinion of Mr. Hartson in that

Josephine Brooks case a long one?
.- Mr. HarrsoN. I have it here, Senator.
Mr. Davis. I have the opinion of the Committee on Review and

A%pealé and I also have Mr. Hartson’s opinion. :

he CaamMaN. I think you have gonerally stated that the cases
are similar, and that the situation, so far as the Committee on Re-
view and Appeals is concerned and so tar as the issue in the field is

concerned, is similar. - :
T am wondering whether Mr, Hartson can give us his logic or
reasoning in reversing that particular case. .
Mr. Davis. It is not very long, SR A
Senator Ernst. 1 think it should be read. : '
. The CuammmaN, Now that the case has been brought up, I wish
you would ‘read it. ' T

! Mr:; HanrsoN. This is the estate of Josephine Brooks, deceased.
and is dated May 19, 1024. It is directed t6 Deputy Commissioner
'Ested, attention, estate tax division: . -

"''Your memorandum of March 28, last (MT-ET815-JFG), transmitted to this
office: the fils in the above-entitled estate to the end that .oungel representing
.the estate might be heard, as they were on May §, in opggsltton to the taxation
of .threo trgm,ters in trust made by the decedent December 12, 1019 ; hgr death

occur 136y LUSU. ‘
“"PDdcedent, a resident of Newport, R. 1., was 69 yoars of age at death, and was
shrvived by her husband, a son, and two daughters, Her death occurred at her
‘sapymer home af Southampton, Long Island. The death certificate indicates the
. chief cause” of death -to have been cerebral hemorrhage, and other causes,”
mygcgl;dltls. ' C S :

. -Mr.? Davis., That is inflamination’ of the muscles of the heart, is
it not » ‘ h ' ‘
- Mr. Jongs. Yes.

" 'Mr. Hanraon . (reading) : The examining ofiicer reporis that decedent was at
various times atbtended by two physicians, Doctor Wheelwright and Doctor

‘-m;gs,: The Jast named was not interviewed, as at the time of the investigation

‘he’Was 1l wih influenza. Doctor Wheelwright informed the examining officer

“that ‘he treated thé decedent during the years 1918, 1019, and 1920, and * might
‘be’ called her ‘ smmmer * doctor, because in the winter time she was attended by

‘Dr. Anstin Fiint.* ; that decedent was afflicted with hardening of the arteries,
.and “had been sickly for over five years prior to her death and * * * was
such a ‘cantankerous’ individual that it was with great difiicuity nurses wouvld
remain with her;” that * she was a woman who was always complaining® * &
was sick: and knew she was in good health;” that the day before her death
*she had a ‘scrap’ with the nurse,” who thereupon left, . :

. .Doctor Wheelwright thought that this brought on the hemorrhage which re-
sulted in her death. The. doctor also stated that, in going from her apartment
in New York City to her summer home at Southampton for the season .of
1020, decedent made the trip in an ambulance; that * her final shock was not
the first shock she had; * * * that, in medical terms, her previous shocks
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would not be termed shocks, yet they were near shocks.. The doctor termed
them ‘arterial spasms’ " ; that decedent “ would be unconscious for hours and
even a day at times.” Also, that Doctor Wheelwright stated he nevep told her
that she was near death, because, 83 he said, one can not tell how long a patient
like the decedent would live. He stated that he never suggeated to her to
“put. her honse in order” because, knowing her as he did, and knowing. her
ways, that he felt certain that (she) took due care to always have her affairs
in order. The decedent * * * wag one who held the purse strings very
tightly. She was the “boss’” of the family and even to the end bossed her
husband. No evidence of generosity was exhibited by her In degree to the
size of her estate. . * * * Doctor Wheeolwright acknowledge she was in a
slt&l:gn&ondiuon for five years prior to her death and knew that denth was near
] : .

‘The examining cflicer interviewed Frank L. Polk, former Assistant Secretary
of State, who had known decedent -all his life, was one of the executors of her
v{'llll, and was her attorney untfl his appointment in 1918 {should be 1818] to the
office named. ‘

That discrepancy in the date, I assume, is a mistake in the affidavit
itself, and it is corrected informally in this opinion. [Reading:!

Thereafter Marshal Stearns, of the firm of Duer, Strong & Whitehead,
New York City, was her attorney. Mr. Polk informed the examining officer
that decedent *“ had three children, a son Reginald Brooks, who never had to
work and who was never allowed to work by his mother, a daughter, Gladys
B. Thayer, who 1s the wife of the president of the Chase National Bank, of
New York City, and Josephine W. Livermore, a widow. Ailthough all the
decedent's children were married, and all of age, yet the decedent kept giving
tkem support and divided her income with them at all times, -Mr. Polk said
that when the Federal income tax became so high, * * * cut so deeply
into her income, she was disturbed and he advised her, if she wanted to con-
tinue her practice of giving to her children, that she must create trusts to
give them the income and let the children pay the taxes. This suggestion was
made before he went to Washington, and while he was away she did it. He
stated that there is no question but what the whole intent of the plan was
to defeat the high income tax. He farther stated that a few years before the
trusts were created the decedent was very ill, * * * and her life was
despaired of by her physician;” that, hut “ for the seriousness of the sickness
then she would have created the trusts, but he thought it better to wait until
she recovered, because if the tranafer were made at that time there would be
:1: qlﬁes,t’ion but they were made in contemplation of death and would be

xable, : .

Marshal Sterns, who drew decedent’s will and the three trust fnstruments
which effected the transfers here in question, stated that the only reason
for the transfers was to lessen the decedent’s Federal income taxes, and that
“they were made while she was in good haalth.. Furthermore, three years
prior to this e Mrs. Brooks was very ill and her life was dispaired of by
her physician, and attention is called to the faet that, with full .knowledge
of her condition, she then made no disposition of her property in contempla-
tion of death.” The examining officer here remarks as follows: . *The above
statement (was) made prior to interview with Mr. Polk. Hence, it will be
seen the maln reason why it was not done, as Mr. Stearns stated, when .she
was first 11l, was because, as Mr., Polk stated, they . (the transfers) would
(have been) taxable.” ' - - :

When created, the corpus of each of the three trusts was of a valwe of
approximately $1,000,000, and at the date of decedent’s death the total walue
of the three trusts, as determined by the estate tax division, was $8,604,744.03,
or ; trifle more than the value of the estate of which the decedent died seized
and possessed. - - ' S

To certain afiidavits flled, and testimony adduced, by the estate, reference
will now be made. - .o

In an afiidavit of Doctor Wheelwright he states that he attended the
decedent at varlous times during the five: years prior to her death., Re-
ferring to the statements ascribed to him by the examining ~fiicer; that is,
that decedent had other shocks than the one which resulted.fatally; that
she had been unconscious for hours or days at a time; iiat she must have
been conscious of her serious condition for five years before her death; and
must have known that death was at hand, the deponent avers: s
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. “I cau and do0 unqualifiedly state and depose that these statements so
attributed to me were never made as reported, and are most misleading and
untrue. I recall very well the visit * * - *: (of -the examining officer) and
his efforts to get me to say many things which would tend to show that Mrs.
Brooks must-have contemplated death. * *. * I emphatically told * ¢ =
(him) that in my opinion Mrs. Brooks did not contemplate death in any way
at the time she made these transfers and that while she had never discussed
these transfers in any way with me, there was no reason from the standpoint .
‘of her physical condition that she should have had any reason to apprehend
or expect death at the time these transfers were made, further tham the
natural contemplation of ultimate death that any person of her age might
have. - * * ' * T was not treating Mre. Brooks at the time, * * * .50 can
only speak from my general knowledge of her case, but from such knowledge
as I possess I have no reason to believe that her condition in. November
and - December, 1019 was any difféerent radically than it had been the five
‘years that I knew her. * * ¢ . I never saw decedent unconscious until the
day of her death, * * * There was (during such five years) .no alarming
progression of the condition of arterial sclerosis, that he never discussed death
or the probability of death with her, nor that he has any reason. to believe
that she expected or contemplated it in any way. Deponent further says
that while the deceased had arterial sclerosis and some of its attendant
symptoms, the disease was no more in evidence than might have been ex-
pected in a person from 64 to 69 years old.” : ‘
- It will be noted that the examining officer secured an affidavit
from this doctor, he being ill at the time. [Reading:] -
" Dr, Austin Flint, decedent’s regular physiclan, deposes. that, during the last
20 years:of her life, he: was constanitly in attendance on the decedent and her
family ; that it had been her custom for many years to remain in bed in the
‘mornings up to about noon; that she had no chroniec disease, * other than
‘marked constipation, indigestion, and during the last five or six years of her
life the usual symptoms of arterigl degeneration that occurs in elderly people.
¢+ .* During the:last 10 years of her life I was accustomed to see her even
more frequently than formerly and her physical condition was just about the
same as it had been prior to that time, with the possible exception that I
noticed a: tendency toward the development of arterial .sclerosis as before
stated, though not in an unusual degree or in any way inconsistent with her
age, at that time. I recall that in October and November of 1919 I had
occasion on many of my calls to discuss with Mrs. Brooks (at her invitation,
a matter which was appareatly bothering her a great deal and having an
unfavorable effect upon her general nervous condition.” The deponent. then
refers: to the matters. decedent discussed -with him, which were Mrs. Liver-
more’s importunities for mone;. and decedent’s income taxes, and adds:
* During all these conferences Mrs. Brooks never expressed to me or in any
way gave me the impression that she was making these trusts in any way in
anhticipation of death or that she ever had in mind the thought of death.
There was nothing in her physical condition at this time different from what
it ihad: been:for several years past, . * * * (and) I am sure that she only
hzd in mind a plan which would relieve her from the burden of the income
tax-and also from the annoyance which she had as to the constant impor-
tunities of Mrs, Livermore for funds, - * . * ¢ After the transfers were made.
and up to the time of her departure for Southampton in the early summer of
1920, 1 saw her constantly as theretofore and she discussed with me her
projected trip to Southampton which had been her annual custom .and ap-
peared to be as vigoroums: mentally. and as well physically as I had been
accustomed to see bher for the past ten years.” - . _ L
. Henry Mortimer Brooks, the surviving hushand, referring to the statements
attributed to Doctor Wheelwright, deposes that * they are absolutely untrue.
As I have heretofore stated,.X saw Mrs. Brooks and spoke to heér at least once
every day from the year 1010 to the day of her death. If she had had shocks
or had been unconscicus, I would have known it. * *. * Ag to the statement
-mfude. that: Mrs: Brooks- was in a sickly condition for five years prior to her
death and knew that.death was near .at hand, I can unqualifiedly state from
my knowledge and observation-eof her *: *. * that such statement s false
-and misleading.. ‘While. it..was my wife’s habit and customn to stay ir bed
‘during: the mornings, this was a habit of many years standing and I can staie
that I did not notlce *. * .+ .that she was jn any.more serious or different
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physical condition during the years 1918 and 1919 than she had been for 10
years previous thereto. Mrs. Brooks was never in vigorous health. For 16
years prior to her death she spent most of the time indoors. She was not fond
of or accustomed to take exercise, hut there were no, alarming symptoms or .
indication of serious disorders in her physical condition, nor was there any
indicated progression of any discase. What I have just stated applies to the
lust 10 or 15 years of her life, aud 1 noticed no. percepiible difference in
her state of health from 1910 to the date of her death, * * * I knew
all about the dispositions which were being made for our childven in 1019
and discussed them with her. These transfers were induced entirely on
account of the importunities of Mcs. Livermore, and the situation with re-
spect:to the exorbitant income tax of $185,000, which Mrs. Brocks hed to pay
for the year 1918, and never once in all our discusston did Mrs. Brooks in
any way, directly or indirectly, lmply that they were Lelng made ip con-
templation of death, but on the contrary, for the r:asons stated, that she might
live in peace and comfort, and for those reasons alone.” .-

Frank L. Polk deposes that from 1905 to 1915, \wwhen he went to Washington
in the Government service, he saw the decedent three or four times a month:
that after going to Washington he had frequent correspondence and telephonce
conferences with her, and saw her every time he was in New York, which was
on an average of once or twice a month ; that Afrs. Brooks consulied with him

_respecting the demands for money made upon her by her cidest ‘daughter,

Mrs., Livermore; that “Mrs. Brooks was accustomed to give to her three
children large sums of money for thelr maintenance and support and it was
her desive, as she always told me, to equalise as much as possible the amount
of the gifts to each, but Mre, Livermore was accustomed to expend con-
siderable amounts, not only on her living expenses but. also on furnjture.
Jjewelry, and articles of luxury, aud when she had committed herself to pay
the same, she would come to Mrs. Brooks and beg and demand that the billsx
should bhe met. Mrs. Brooks was constantiy being worried and naturally ob-
jocted to this course first, becaure she never knew how much she was. going
to be called upon to pay. and secondly, the application by Mrs. Livermore for
‘such moneys almost always resulted in a scene between Mrs. Brooks and her
daughter. - These demands for money had been going on for several years
prior to 1918 but in the fall of that year the situation became rather acute
as Mra. Livermore had made commitments in all for that year which called
for an expenditure by Mrs. Brooks for her account of something over $75,000.
¢ = * . This matter of Mrs. Livermore's financial difficulites was also coupled
at or about this tline with the serious situation concerning Mrs. Brooke in-
come tax, which, for the years 1917 and 1918, amounted to about one-half of
her entire income. As Mrs. Brooks had been accustomed to spend nearly the
full amount of her entire income, having need of the same for her living and
for her children, two of whom were practically dependent upon her, she had
been obliged to make certain inroads upon her capital in order to meet the tax.

* Accordingly, in the summer of 1918 I suggested to Mrs. Brooks that sghe
should -create: three trusts, one for the benefit of each of her three children,
which would produce about the amounts she had been accustomed to give them,
and that by so doing the income from these trusts would. be taxablo against
her children, rather than against her and would resunlt in & large saving
of income tax. I explained to her how, by this method, she would also be
able to provide for Mrs. Livermore in such & maaner as would make it certain
to Mrs. Livermore just how much she was going to receive by way. of in-
come each year, and then compel her to live accordingly.” The deponent says
his. stiggestion was not adopted; that, “she postponed action for one reason
or another, and it is my opinion that she avoided taking this step because. of
her desire to retain control of her property and thus keep more closely in
touch with her children, Thereafter in July, 1919, I went to France and I
dld not discuss these matters any further with Mrs. Brooks uutll after Mr.
Stearns had prepared the transfers and arranged all the. details.. * * *
Upon my return from the work on the Peace Commission ¥ saw Mra. Brooks
-in January of 1020, She told me.in a general way what had been done, stating
that wonderful things had been accomplished while: I was away and that
now she paid practically no income taxes and was not bothered by her daughter
at all. * * * The impression I received on thix visit * *: *. and other
‘vigits in the spring of 1920 was that both physicaily and mentally she seemed
‘t0 be much better .and happler than she had been in 1918 * * ¢ . There
certainly was no indication of impending death or even serlous illness to me
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‘at these times and {f there was any change in her condition from when I had
‘last seen her, it was certainly for the better. * ¢ * 1In all the yoars that
'T knew Mrs, Brooks and saw her frequently I did not notice any serious iilness,
‘éxcept in the years 1917 and 1918 when at certain times she’ seemed to be
very poorly. * ¢ .*: At no time'in my discussion with Mrs. Brooks ubout
“the preparation of the transfers was there any allusion to any inheritance tax
law or provisions thereof affecting her estate. No such subject was ever
mentioned. The contemplated transfers were at that time solely induced by
‘two reasons—the income tax situation, and the desire to avoid the irritation
caused by Mrs. Livermore's constant demands for money.” :

Marshal Stearns, the attorney who drew the trust instruments, deposes that
decedent consulted him in October, 1919, and then told him “she was greatly
disturbed over two matters—first, the financial affairs of her daughter, Mrs.
Livermore, whose increasing demands upon her for money were becoming
unbearable, and secondly, the matter of the personal income tax, which she
was then paying for the year 1918, the amount of which she told me had com-
pelled her to sell some of her securities in order to pay thesame, * * * She
thon went on to say that she had been giving her daughter * * * about
$76,000 per year for several years and about $100,000 during the year just past,
and that she certainly could not afford to do this in the face of the * * *
fncome tax”; that decedent jnformed him that she had been accustomed to
give her son, 'who was married and had two children, and no business, about
$60,000 a year; to her daughter Mrs. Thayer, whose husband was wealthy.
about $35,000 a year; to Mrs. Livermore, between £50,000 and $100,000; and
that her own income was between $375,000 and $400,000 a year, of which
she expended upon herself and household between $75,000 and $100,000 per
annum. (It is shown that, of Federal income taxes, the decedent paid for
the year 1916, $138,812.62; for 1917, $109,076,31; for 1918, $183,600.52; and
for 1919, $5,605.30.) :

Mr. Stearns advised the decedent, as stafed in his afidavit--

“{1) To create three irrevocable trusts out of her stocks, one for the
benefit of each child. ) ~
“+ *%(2) To sell all her bonds, availing herself of such losses as the present
condition of the market would show over the value of the same on March 1,
1018, and to invest the proceeds * * * {in tax exempt securitles. .

4(8) To create a provision in the trust for the benefit of Mrs. Livermore
which would enable the income to be cut in half in case Mrs. Livermor? per-
sisted@ in her importunities for money, and through the trustee ic pnr the
gallt!hof "whlch she was so deprived in equal shares to the other sintes and

rother, :

This plan was carried out. Mr. Stearns also states that there was no dis-
cussion of any inheritance or estate tax, amnd that shortly afterwards the
decedent was anxious for him to secure for her an extension of the lease on
the apartment she occupfed, notwithstanding her lease thereon did not expire
until 1023, and that he told her it was a very bad time to negotiate an ex-
tensfon, but that she said to him in effect: “That may be so, but I am so
comfortable, I like it better than any place I have ever ltwed, and I know ‘I
will never be able to find a more comfortable sitnation. I believe in heing
forehanded in such matters * * ¢ : : : ‘

' Depositions of Mr. Polk, Mr. Stearns, and Doctor Flint were taken in the
Bstate Tax Division, Mr. Stearns then testifying that a will was drawn by
him for the decedent, and executed by her November 7, 1018, which was a
month before the trust Instruments were executed. He says, “I asked her
what testamentary. dispositions were made,” and she immediately said, *I
will get my will for you; I am glad you spoke of it, because I want to change
the legacy to my husband and I want also to look out for Gladys Livermore
-(a grandchild) whom I am afraid her mother will not look out for * * *°
1 sald, “If you change this Mrs. Brooks—referring to tke provisions for her
husband—I think it would be best fo draw an entirely new will.” She said,
‘“ Well, all right, X will do that, but I will outlive him anyway.,” Hezr husband
recelv2d a very severe gunshot wownd a number of years ago, and was not
in géod heath. A codicll was added to the will December 3, 1919, .

- Doctor Flint was asked whether decedent was in any serious physical con-
_dition prior to 1920, and answer, “ No, never”; that he went with her to
Southampton in the summer. of that year; that her condition was then * about
the same”; that she went in an automobile ambulance, “ just because she
‘thought it was the easiest way to get there. I went once with her on the
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train. and she thought it was fatiguing’; that. she also made the trip to
Southawmpton in 1017, 1018, and 1919 by ambulance and was usually accom-
panied by a nursc; that “she would welk and climb in the ambulancé all
dressed up in her bonnet and street clothes ¢:.*- ¢  (and ride) in & reclin.
ing position,” and that it was not at all necesary that she should travel by
ambulance. Speaking of decedent’s disinclingtion to having her blood. pres-
sure taken, the witness said: ; o - .

“ She kept me there for days without allowing me to take it.” When I did
she wottld get nervous, and I took her blood pressure not over two times,. It
was aitr fle high. My recollection:is that it was 160 to 170. She sald she
could not stand it. This was a nervous condition rather than a. physical con-
ditlon is the impression I wanted to give you as to why she required all these
things, such as the ambulance * * * " The witness also stated that de-
cedent’s life was not despaired of in 1917, uniless *it happened in the sum-
mbeor.i. ‘It.‘lih!nk I would have heard of it and I think she would have:told me
anou! . T L : o : oo

Mr, Stearns stated that he did not know decedent in 1917, and, that “as
far as making any statement like her life being despaired ¢f * * * , I do
not know what they are talking about.” e

Stephen O. Lockwood, who was the attorney for Mrs, Livermore at the time
the trusts were created, also testified before the committee of the Estate Tax
Division, and told of having a conversation with the decedent in Octoher, 1919,
who “was much exercised about her daughter’s want of reasonableness in
connection with her expenditures. I remember one thing :ae mentioned, that
Jack, the boy (Mrs. Livermore's son) * * ¢ had come to have some fur
on his face, and while up at Newton that summer, the barber’s bill had ex-
ceeded some $400.° * ¢ * Mrs. Brooks said that her daughiter preferred
.to have the barber come out at New Canaan, they lived some 1 tile distance,
perhaps a mile and a half (from) the village, to shave Jack, * * * ‘and
that when the barber came out, why it involved a taxi and holding the taxi
there until he returned, * * * . She never wanted the son to go to the
barber shop nor to the school” (she had tutors for him). As to decedent's
health, Mr. Lockwood siated: . '

“ X had not seen Mrs., Brooks for guite a long while, and I had known that
she was not in normal health., When X visited her there I did not get tke
impression that she was a robust woman by any manner of mexns, but she was
. active ‘'n her mind ; she went through the long interview thay we had—¢ *
practically an afternoon’s work—without appe ent fatigue n.c.e than I had
myself. Her mind was clear and active, and it would not strike me, it did
not strike me, that she was contemplating death, because for one thing she
was contemplating taking her grandson through preparatory school and col-
lege, and it would take six years to do that, and she was contemplating look-
ing after that herself.” -

It appears from the test'mony of this witness that during this conference
the decedent was sitting up in bed. Asked whether there was anything to
lead the witness to belleve that decedent was * puiting her house In order,”
Mr. Lockwood.answered, “ Not a thing except she was putting her income in
order in a very vigorous way.”

. While it may be that the condition of Mrs. Breoks' health was such as might
well have caused her to be more than normally apprehens've of death, never-
theless the testimony bearing upon the harassing and extravagant demands
of her elder daughter, and the situation respecting her income taxes, demon-
ptrate that motives, other than contemplation of death, were the inducing
causes, with the resuit that the transfers are not subject to tax.

' NELsSON T'. HARTSON,
Solicitor of Internal Revenue’

Mr. Davis. Mr. Hartson, the tax in this case was paid by the es-
tate, was it not, after the committee on review and appeals disposed
of the matter? : '

Mr. Harrson. If it was, I do not know of it. , ~

Mr. Davis. And this is a claim for a refund of the taxes. Do you
recall that, Mr. Jones? ' .

Mr. Jones. I think that is correct, but that is often the case.
Before.the appeal to the solicitor, they will go ahead and pay the
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taxes, bechuse, in the everit'they get them back, they get interest on

4

the taxes. . . .. G T oo o
Mr. Davis: But it was after the decision of the. committep on re-
neiz;and_appeals and the letter sent out on.that that that tax was
; Mr. Jones, That would have to be. We send out the formal notice
of the amount of the tax, and very often the people come up and pay
it, for the reason, as ¥ said; they would get interest in the event: that
My, Davis. In the a’g%»eal to the solicitor, they, of course, claim the
refund of the: tax paid? - - . Cos
- Mr, JonNms. Yes; but probably they had a hearing on the claim for
refund down at our place. That is always the usual procedure, and
then, if we turn-them down again, as I think they did in this case,
they go up to the solicitor. C o : -

' i

- Mr, Harrson. I am not clear in my own mind about: the payinent
of the tax in this casé,Mr. Jones. It is quite possible that the tax
was paid. as soon as assessed, and it probably was assessed before it.
came before your committee on review and appeals, was it not? . .
' Mr. JoxEs. I think so, but I can find out definitely. =~ - -
- Mr, ,ﬁAmsdx; That is usual on a claim for refund before your
committee on review and appeals. : . e
Mr. JonEs. It may have heen a claim for abatement, too, which is
not unusual. "You sce, they have to pay this tax, anyway, before they
can get intocourt. -~ . S L
Mr. HARTSQN. Oh, I recognize that. S
 Mr. JonEs,  And that is one reason why they very often pay it—
because, if you turn it down in the solicitor’s office; they sre all réady
to go to court on it; so that is the usual form, to go ahead and pay it, .
and then appeal to the solicitor, . . ~ SO
- Mr. HarrsoN. There is this to be said about the Brooks case, as
the commiittee will' remember the testimony, and the evidence is all
in their hands: Tt is true that you can argue that a person in the
hands of two doctors, and traveling back and forth over three years
to her sammer place, in-an ambulance, ought to have had in mind the
probability of imminence of death; but you have the direct testimony-
of all of these other people to the contrary and it is a case that, in
my judgment, you could not win in court. . That has been the view:
of the office on similar cases, and when we do have that view, it hus
been our policy, and which I believe is a wise one, to not force the tax-
payer into litigation in an effort to get back the tax, when we thor-
oughly believe that they will get it back if they do take us into court,
r. Jongs. T know that the testimony was all against the Govern-
‘ment. They had one of the most prominent physicians of New York
down there. He was there in person, Dr. Austin Flint, & very well-
known physician, and he repudiated all of the statements that were
supposed to have been made by him to the agent in the field. We
find that is usually the practice. The doctors never stay put on their
testimony. 3 Coe '
" Senator WarsoN. They must be experts,
Mr, JonEs. I beg iour pardon. '
- Senator Waxson. I say,they are experts,
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going to cease. X S S PO I
~'The CEAIRMAN, For my part I think Mr. Hartson is more correct
in this decision than in the others. I think that the preponderance
of the evidence shows that the transfer was made to ‘avoid the incoine
tax, much more so than any other cause; but in the other cases, the
evasion of the income tax payment was not.a factor, as it was in this
case. b v et

" 'Senator Warsown. Is it gour view, Senator, that we ought to go to
court in all of these cases? L SR

“The CrarmaN. T would not say in all of them, but my view is
that we should have taken some of them to court. ‘I think Mr. Hart-
son ‘as more justified in deciding this cdse'in this way-—and in that
I disagree with the attorneys for the ‘committee—then he‘was in thé
other case, where there was no special income tax, as there was in
this case. | . '

Mr. Harrsox. There is a saving of income tax in every one of
these cases, where the amounts are %arg’e at all.

The CuairmaN, Well, not in the Schwabacher case. That is a
case where the income tax did not vary. - :

Mr. HarrsoN. Well, of course, that is & different situation. That
occurred quite a long time before this act became effective, too, The
i))resumptlve period was not in it. This case is comparable with the

arlin case rather than the Schwabacher case.

The Cuamrman, But the saving of income tax in the Parlin case
was not introduced before the committee, was it ?

My, Harrson. Noj; it was not mentioned. It may have been a mo-
tive, but it was not reported on by the investigating officer as a mo-
tive. So far as the record is concerned, there is nothing to show
that there was an element in the case at all.

The CuairMaN, From the developrent of these cases, I can see
very plainly that the decedents divided up their estates to save in-
come tax, but not to save the estate tax. 1 do not think it is conclu-
sive that these decedents did divide up their estates to escape the
payment of the estate tax. It is very presumptive that they did di-
vide up their estate to escape the income tax, and if that is the case,
then you can ot prove that the transfers were made in contemplation
of death. Is not that correct, Mr. Hartson !

Mr. HarrsoN. That is correct. It may be proven, but it is in- . .,

creasingly difficult to prove that element in it.

The 5 i
transfer in the saving of income tax, while there may not be a -
definite motive in the other case, where there was an intangible -
promise or an unrecorded promise made years before. :

Mr. Hartsox. Of course, the Government, in the absence of any
motive at all, can not make out a case to collect a tax on such a
tl;al:isfenl’. The Goverzment has to show that it was in contemplation
of death.

The CuairmaN. That that was the purpose of the transfer?

Mr. Hartson, Yes.

Mr. Manson. How about the presumption in the statute, if there

is no motive?

T4y

' :Mr, JoNes. Well, I can see only one reason for it, and that is that
if they alienate. these:rich patients of theirs, their rich practice is

HAIRMAN. In other words, there is a definite motive for the . ™
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- Mr. HanrrsoN. Well, if there-is. no evidence at all it would be my
view that the presumption would operate; but just as.soon as there
is evidence, then the presumption, as the courts have. said, is just
ano:the;-bit of evidence to ‘be considered hy either the. jury or the
(4121 ) « A O R A RO R T T AT PRI .f‘- f
Mr. Maxson. :Has any appellate. court eyer said that—any appel-
late Federal ocourt¢ .- - -~ ... . . TR
Mr.'IJBWIB'. SCthb ”o"Do Ieo L . . . ,
Mr. MaxnsoN. That it was ‘
Mg, Litvrzs, 'Well; they.do not use that language. Presumption
and the effect of it is discussed. . L .
. The Caamemay. If agreeable to the members of the committes, we
willladjourn now until 2 o’clock Monday afternoon. .
. (Whereupon, at 4 o'clock p. m,, the committee adjourned until
Monday, December 1, 1924, at 2 o'clock p. m.) L .



