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GATT Provisionis on Unfair Trade Practices

The term “unfair trade practices” has 1o inlwrent significance
within the framework of the GA'T'T. In the brondest sense it could be
interpreted to embrace not oiily violations of any GATT provision,
but also any action taken by a GA'T'T' contracting party that nulli-
fles or impairs any benefit aceriting to anotlivr contrneting party
under the GATT or that impedes the attainiment of iny objective of
the GATT. It seems in order, therefore. to lifiiit the consideration of
GATT provisions on uiffair trade practices to those that are nsually
ificluded when the term refers to domestic law, that is antidimping.
subsidies and cothitervailing duties, and mensures designed to protect
patéiits, tradetnarks, and copyriglits.

Antidumping

GATT provisions reluting to antiditmping measures are found in
Article VI and the Antiduniping Code. The ldtter was signed oh
June 30, 1967, as a result of ohe of the fow negotintions in tlie Ken-
nedy Rotnd on nontariff barrviers. To date it has been aceepted by
21 couhtries ' and the European Lcondinic Committhity. As the Code
has been sighied by tlie United States, the discussion set forth below
of the substantive provisions of the GATT relating to-antidumping
mensures will focus on Article VI as interpreted by tlie Antidumnping
Code.

The Antidumping Code provides defiifitions of various terms used
in Article VI and sets up standavds for procedures to be followed
in investigntiohs and in imposing antidumping daties. It is not an
amendinent to the GA'T'T': the Code applies only to-actions by those
cottntries whieh have aceeded to it. In addition, accession to the
GATT alone by a new country is not suficient; the country st
accede to the Code itself, The Code was terfiied an “iiterpretation®
of Article VL .\ leading expert on the GA'T'T has suggested that the
Code thay cotite to be consideretd as #he definitive ifterpretation of
the Article. _

Like the U.S. antidumping law, G.\'T'I' provisions do not condemn
per se the practice of what our law terms “sales at less than fair

1 Austria, Belglum, Canada, Czechoslovakia, Denmark, Finland, France, Greece, Germany,
Italy, Japan, Luxembourg, Malta, Netherlands, Norway, Portugal, 8weden, Switzerland,
United Kingdom, Utilted States and Yugoslavin.
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value” and the GATT calls “dumping.” Rather. measures may be
taken to counteract this practice only when it causes or threitens to
cause injury (onr law) or material injury (GAT'T).

Dumping is defined in G.AA'TT Article VI as the introduction of a
produet of one country into the commeree of another country at less
than its norial value, Dintiping ocetirs when the export price of the
produet is less than the comparable price for a like produet destined
for consuniption in the home market. In the absence of a comparabile
domestie price. the dumping margin is determined by (1) a compari-
son with a representative price of a like product exported to a third
conntry in the ordinary course of trade or (2) the cost of production
in the eommntry of origin plus a “reasoniible amount™ for administra-
tive. selling and other costs, and profits, A like produet is defined in
the Code as an identienil product or one which has characteristics
closely reseimibling those of the produet in question, To facilitate u
comparison between the export price and the dotiestic price in the
exportitig cotintry, the Code provides that comparisons shall be made
at the same level of trade, normally at the ex factory level,

The Code states that before special antidumping duties can be
levied. the dumping in question must cause or threaten material
injury to an established domestic industry or retard materially the
establishment of a domestic industry. Domestic indnstry rvefers to
the domestie firms that protiice all of the produet in qhestion, or
those whose aggregated outgsut accoints for a major portion of total
domestic produetion with certain exceptiohs, Cause is qualified by
the Antidumping Code to mean a “principal ecause,” while mate-
vial injtiry is to be determiniet! from an examination of all relevant
factors. A number are listed, but the Code catitions against the use
of any one or several as giving decisive guidance: development and
prospeets with regard to turnover, fiinrket shave, profits, prices, ex-
port performance, employtiteit, volue, -utilization of capneity of
domestic industry. productivity, and restrietive trade practices. In
determining the principal cause for materin] retardation of the estab-
lishment of a domestic industry, there must be convineing evidence
showing, for example, that plans for a new industry have reached
n faivly advanced stage or that a factory is being considered or
machines have been ordered., All déterminations shall be based on
positive findings and not on allegations or hypothetical possibilities.

Tt dumping and injury are found, then the GATT authorizes an
offsctting antidimping duty to be imposed, but the amount of such
duty must not exceed the margin of dumping. It is not to be consid-
ered a punitive measure. Clearly, such a ditty may exceed rates botnd
under the GATT.

The Antiduniping Code also sets forth standards for procedures
for contracting parties to follow in antidumping proceedings, The
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hurden of proof rests on the importing country, with ho duties being
levied by a contracting party unless it determines that injury exists.
Similarly, provisional measures (e.g. withholding of appraisement
or provisional assessment of dumping duties) may only be taken
when a preliminary decision has been taken that there is dumping
and when there is sufficient evidence of injury. Code provisions also
rolate to other procedural miantters, such as the giving of evidence,
provisional measures that may be taken, the duration of antidumping
duties. and retroaetivity.

Countervailing Duties

Article VI permits the imposition of countervailing duties to offset
a subsidy that has been granted, divectly or indirectly. on the manu-
facture, prodiietion or export of any product in the country of origin
or exportation, including any specinl subsicy to the transportation
of a particnlar produet. The same injury requirement applieable to
antidumping extends as well to countervailing duties.

The United States is exempted from the injury requiréement under
Article VI by virtue of the “grandfather clause” in the Protocol of
Provisional Application, This provision states that Part II of the
GATT—wlich includes Article VI—shall be provisionally applied
to the fullest extent not inconsistent with existing legislation, U.S.
cotntervailing duty legislation (section 303 of the Tarift Act of 1930),
wliich contains no injury reqiivemient, antedates the GATT.

Subsidies

While GATT Article VI allows imposition of a countervailing duty
where subsidized imports inijtire a domestic industry, GATT Article
X VI provides the general rules with respeet to subsidies, The GAT'T
provides three basic obligations-with:respect to subsidies-under Arti-
ele XVI. Fipst. a contricting party tmust notify the GATT of any
subsidy (domestic or export) wliich operates directly or indirectly
to inerease exports or to reduce imports, and to consult on them.
Second, contrncting parties must not grant export subsidies on pri-
mary proditets that wetild result in more than an equitable share of
world export trade for the subsidizing country. 7'hird, contreting
parties must cense export subsidies on any nonprimary product where
thie subsidies result in export sales at prices lower than those in the
domestic tharket, that is, if they result indunl pricing. The first two
obligations apply to all contracting parties; the third applies only
to those cofitrncting parties that havesigned a specific declaration
reluting to this obligation. The developing cotintries have not ac-
cepted the third obligation. The United States attached a reserva-
tion to its ncceptance of the declarition. stathig that it wotld not pre-
venit the United States “as part of its subsidization of exports of a
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primary product, from making n payment on an exported processed
product (not itself a primiry product) which has been produced
from such primary product if such u payment is essentinlly limited
to the mmount of the subsidy which wotild have been paydble on the
quintity of such primary products, if exported in priiiary form,
consumed in the production of the processed prodiiet.” This reserva-
tion was motivated by a desire to contitiue the U.S. export payitients
program then applied on raw cotton and the raw cotton content
of cotton textiles,

Action with respect to subgidies may be taken fiot only under Ar-
ticles XV and VI (see above section), but also Articles XXI11 (con-
sultation) and XXIIT (compensation or retalition) if a contracting
party believes its vights or benefits under the GATT ave being im-
paired. While a subsidy may not result in a violation of the GATT,
its applieation may viohite other GA'T'T' obligations. ... the na-
tionul treatment obligation of Article 111 with regard to imports.

The first obligation to notify the GAT'T consists of a requiremont
to riotify the GATT periodieally in writing und in detail of all sub-
sidies, The right to request consultations with the subsidizing coun-
try under Artivle XVI:L extonds to any nation that feels that its
trading interests are threatened, 11 biliternl consultations do not sue-
ceeds a purty may then request consultutiong with the Contrieting
Parties acting joiftly. It shoull be noted that the sole obligation of
the subsidizing party under Aeticle XV is to discuss the possibility
of limiting the subsidization.

The scope of the second obligntion—to vefrain from geanting ex-
port subsidies on primary products thit woitld result in more than
an eqiiitable share of world export trade for the subsidizing coin-
try=—depends upoh the interpretation adopted for the various terms.
“Prithary produet™ is defited as any produet of farm, forest, or
fishery, or any mineral in its natueal form or which has undergone
sueh processing as is customarily required to prepare it for marketing
in substantial volume in international tende, The term “eqtitable
share of world export trade for the subsidizing country” is difficlt
to define. There seeths to he no consensus as to its meltning or as to
how it should be calenlated, but it seems elear that it is not intetided
to cause vigid market allocation or to freeze trade patterns.

The third obligation to cease export subsidies on any nonprimary
product. accepted by the major trading countries, represents the
strongest obligntion with respect to subsidies which is found in the
GATT. It prohibits diveetly or inditectly any form of subsidy on
the export of any produet other than a primary product where the
subsicy results in the sale of the produet or export at a price lower
than the comparable price charged for the like product to buyers
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in the domestic market. GATT provisions both on subsidies and on
countervailing duties gpecifically state thiit the exemption or rebite
on exports of consttmption taxes shall not be considered to be a
subsidy.

The greatest problem with this obligatioh is to determitic wlmt
practices are covered by the term “subsidy.” While the Coftracting
Parties have been unable to arrive at a precise definition, there seems
to be general agn ecment that “subgity,” for purposes of this oblign-
tion, includes:

(@) Currency retention scheines or any similnr practices which
involve a bonus on dxports or re-exports;

(b) The provision by governitiviits of direct subsidies to
exporters;

(¢) 'The remission, ealeulsted in relation to exports, of direct
taxes or socinl welfare charges on industrinl or commercial ciiter-
prises;

(d) The exemption, in regpect of exported goods, of charges or
taxes, other than charges in cortiection: with fmportation op iimdi-
rect taxes levied at one or several stages on the same goods if
sold for internal consumption; or the payment, in respect of
exported goods, of amotints exceeding those effectively levied at
onie or several stages on these goods in the form of indirect taxes
or 6f charges in connection w'th importation-or in both forms;

(e) In respect of ddliveries by goverfimerits or goverritiintal
agencies of imported raw materials for export business on differ-
ent terms than for domestic business, the chinvging of prices below
world prices;

(f) In respect of governmunt export credit guarantees, the
charging of premiums at rates which are tinifestly inadequate
to cover the long-term operafing costs and losses of tlie crédit
insurance institutions;

(g) The grant by governiments (or special institiftions con-
trolled by governments) of export credits at rates below those
which they have to pay in order to olitain the funds so employed ;

(A) The goveriinent bearing all or part of the costs inenrred
by exporters in obtabiing credit.

At the initintive of the United States, in the fall of 1972 a GATT
Working Group began consideration of: (a) domestic subsidies that
stimulate exports;.and (b) a révised definition of subsidies and the
possible application of GAT'T' provisions to subsidization in third
country markets, GA'T'T Article VI:6(b) permits a contracting party
to levy antidumping or cottntervailing duties on dumped or subsidized
imports which injure an liidustry in aother colintry exporting the
proditet- to the importing cotthtry. Such uetion, which requires the
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approval of the Contricting Parties acting joiiitly, has not in prac-
tice beén taken, When no domestic industry is being injured by sub-
sidized imports, an importing ¢otmtry can be expected to be reluctant
to ifmpose cottitervailing duties at the request of another country.
The subsidy enables the imiporting coufitry to buy thit prodiiet it
a lower price than it wotld in the absence of a subsidy. A request
from tlie injured expoirting coutitry for the levying of a couitor-
vailing duty would also oblige the importing country to “choose
sides” in a trade dispute between the exporting csimitries. The United
States also has difficiflty with the clause ‘qiinlifying subsidization as
that “which results in the sale of a prodict for export at a price lower
than the comparable price charged for the like product to buyers in
the domestic riarket.” Believing that price is otily one 6f many means
by which export competitivéness can be enhaneed through subsidiza-
tigM, the United States has recommended elimination of this cliuse.

Protection of Patents, Trademarks, and Copyrights

Two provisiohs of the GATT relate to protection of piitenits, trade-
marks, and copyrights. Article XX (d) states that as long as they are
not applied in an arbitrary or unjustifiably discriminatory fashion
afid are not disguised restrictions on ifiternational trade, nothing shall
preveint o contracting party from adopting measures ¥, . . necessary to
secuti'e complintice with laws or regtilutions which are not inconsistent
with the provisions of [the GA'T'T] including those relatingto. .. the
protection of pitents, tradéinarks and eopyrights. .. .” Article XX (d)
also permits micasures designed to prevent deceptive practices, such
as actiohs under the Trademark Act, Federal Trade Comission Act,
and the Tarifl Act of 1980 whieh afféet deceptive practices in con-
nectitn with imported goods.

Article IX provides that “The cohtracting piities shall cooperate
with each otlier with a visw to prevefititig the use of trade fidiines
in such maiitier ns to misrepresent the true origin of a product....”
There have been no cases arising with respect to either provision, anl
no relevatit Interpretative Notes, Iiternational regulation in the aren
of piitents, trademarks, and copyrights wottld appenr to lie sfitside
of the GATT,
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