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INTRODUCTION

The Senate Committee on Finance has scheduled a committee markup on June 22,2022
of the “The Enhancing American Retirement Now (EARN) Act.” This document,! prepared by
the staff of the Joint Committee on Taxation, provides a description of the Chairman’s mark.

! This document may be citedas follows: Joint Committee on Taxation, Description of the Chairman’s
Markofthe “The Enhancing American Retirement Now (EARN) Act,” June 17,2022, (JCX-9-22). This document
can also be found on the Joint Committee on Taxation website at www.jct.gov.


http://www.jct.gov/

A. Individual Retirement
1. Secure deferral arrangements
Present Law

Section 401 (k) plans

A qualified defined contribution plan may include a qualified cash or deferred
arrangement, under which employees may elect to have contributions made to the plan (referred
to as “elective deferrals”) rather than receive the same amount as current compensation (referred
to as a “section 401(k) plan”).? The maximum annual amount of elective deferrals that can be
made by an employee for a year is $20,500 (for 2022) or, if less, the employee’s compensation.3
For an employee who attains age 50 by the end of the year, the dollar limit on elective deferrals
is increased by $6,500 (for 2022) (called “catch-up contributions”).* The dollar limits for
elective deferrals, including catch-up contributions, are indexed for inflation. An employee’s
elective deferrals must be fully vested (nonforfeitable to the employee).> A section 401(k) plan
may also provide for employer matching and nonelective contributions, which may be subject to
vesting conditions. A matching contribution is conditioned on the employee making elective
deferrals, ®while a nonelective contribution is not conditioned on whether an employee has
elected to make contributions to the plan.

Automatic enrollment

A section 401(k) plan must provide each eligible employee with an effective opportunity
to make or change an election to make elective deferrals at least once each plan year.” Whether
an employee has an effective opportunity is determined based on all the relevant facts and
circumstances, including the adequacy of notice of the availability of the election, the period of
time during which an election may be made, and any other conditions on elections.

Section 401 (k) plans are generally designed so that an employee will receive cash
compensation unless the employee affirmatively elects to make elective deferrals to the section

? Except where otherwise provided, all section references are to the Internal Revenue Code 0 1986,as
amended (the “Code”). Elective deferrals are generally made on a pretax basis and distributions attributable to
elective deferrals are includible in income. However, a section 401(k) plan is permitted to include a “qualified Roth
contribution program” thatpermits a participant to elect tohave allora portion of the participant’s elective deferrals
underthe plan treated as a fter-tax Roth contributions. Certain distributions from a designated Rothaccount are
excluded fromincome, even thoughtheyinclude earnings notpreviously taxed.

3 Sec. 402(g).
4 Sec. 414(v).
5 Sec.411(a).

® Matching contributions may also be conditioned on the employee making Roth contributions or a fter-tax
contributions.

" Treas.Reg. sec. 1.401(k)-1(e)(2)(ii).



401(k) plan. Alternatively, a plan may provide that elective deferrals are made at a specified rate
when an employee becomes eligible to participate unless the employee elects otherwise (that is,
affirmatively elects not to make contributions or to make contributions at a different rate). This
plan design is referred to as automatic enrollment.

Nondiscrimination testing

Actual deferral percentage test

An annual nondiscrimination test, called the actual deferral percentage test (the “ADP”
test) applies to elective deferrals under a section 401 (k) plan.® The ADP test generally compares
the average rate of deferral for highly compensated employees to the average rate of deferral for
non-highly compensated employees and requires that the average deferral rate for highly
compensated employees not exceed the average rate for non-highly compensated employees by
more than certain specified amounts.

The ADP testis deemed to be satisfied if a section 401 (k) plan includes certain minimum
matching or nonelective contributions under either of two plan designs (“401(k) safe harbor
plan™), described below, as well as certain required rights and features and if the plan satisfies a
notice requirement, if applicable.’

Matching contribution nondiscrimination test

Employer matching contributions are also subject to a nondiscrimination test that
compares the average actual contribution percentages of matching contributions for the highly
compensated employee group and the non-highly compensated employee group (the “ACP”
test). Under the ACP test, the actual contribution percentage of the highly compensated
employee group for the current plan year must not exceed the greater of (1) 125 percent of the
actual contribution percentage of the non-highly compensated employee group for the prior plan
year, or (2) 200 percent of the actual contribution percentage of the non-highly compensated
employee group for the prior plan year and not more than two percentage points greater than the
actual contribution percentage of the non-highly compensated employee group for the prior plan
year.

The ACP test is deemed to be satisfied if a 401(k) safe harbor plan meets the contribution
and notice requirements under section401(k), and if the following limits on matching
contributions are met: (1) matching contributions are not provided with respect to elective
deferrals in excess of six percent of compensation, (2) the rate of matching contribution does not
increase as the rate of an employee’s elective deferrals increases, and (3) the rate of matching
contribution with respect to any rate of elective deferral of a highly compensated employee is no

8 Sec. 401(k)(3).

? Secs.401(k)(12)and (13).



greater than the rate of matching contribution with respect to the same rate of deferral of a non-
highly compensated employee. 10

Safe harbor 401 (k) plan designs

Under one type of 401 (k) safe harbor plan (“basic 40 1(k) safe harbor plan”), the plan
either (1) satisfies a matching contribution requirement, or (2) provides for a nonelective
contribution to a defined contribution plan of at least three percent of an employee’s
compensation on behalf of each non-highly compensated employee who is eligible to participate
in the plan.!! The matching contribution requirement under the matching contribution basic
401(k) safe harbor requires a matching contribution equal to at least 100 percent of elective
contributions of the employee for contributions not in excess of three percent of compensation,
and 50 percent of elective contributions for contributions that exceed three percent of
compensation but do not exceed five percent, for a total matching contribution of up to four
percent of compensation. The required matching contributions and the three percent nonelective
contribution under the basic 401(k) safe harbor must be immediately nonforfeitable (that is, 100
percent vested) when made.

Another safe harbor applies for a section 401(k) plan that includes automatic enrollment
(“automatic enrollment 401 (k) safe harbor plan”).12 An automatic enrollment section 401 (k)
safe harbor plan must provide that, unless an employee elects otherwise, the employee is treated
as electing to make elective deferrals at a default rate equal to a percentage of compensation as
stated in the plan that is at least (1) three percent of compensation through the end of the first
plan year that begins after the first deemed election applies to the participant, (2) four percent
during the second plan year, (3) five percent during the third plan year, and (4) six percent during
the fourth plan year and thereafter.'> An automatic enrollment section 401 (k) safe harbor plan
generally may provide for default rates higher than these minimum rates, but the default rate
cannot exceed 15 percent for any year (10 percent during the first year).

The automatic enrollment section 401(k) safe harbor plan also must satisfy either (1) a
matching contribution requirement, or (2) provide for a nonelective contribution. The matching
contribution requirement under the matching contribution automatic enrollment 401(k) safe
harbor plan is 100 percent of elective contributions of the employee for contributions not in
excess of one percent of compensation, and 50 percent of elective contributions for contributions
that exceed one percent of compensation but do not exceed six percent, for a total matching
contribution of up to 3.5 percent of compensation. Alternatively, the plan can provide that the
employer will make a nonelective contribution of three percent. For an automatic enrollment

10 Sec. 401(m)(11); 401 (m)(12).
I Sec. 401(k)(12).
2 Sec. 401(k)(13).

3 Sec. 401(k)(13)(C)(iii). These automatic increases in default contribution rates are required for plans
usingthe safe harbor. Rev. Rul.2009-30,2009-391.R.B. 391, provides guidance for including automatic increases
in otherplans usingautomatic enrollment, includingunder a planthatincludes an eligible automatic contribution
arrangement.



401(k) safe harbor plan, the matching and nonelective contributions are required to become 100
percent vested only after two years of service (rather than being required to be immediately
vested when made).

Safe harbor notice

Both the matching contribution basic section 401 (k) safe harbor plan and the matching
contribution automatic enrollment section 401(k) safe harbor plan are subject to a notice
requirement.!'4 A written notice must be provided to each employee eligible to participate,
within a reasonable period before each plan year and must describe the employee’s rights and
obligations under the arrangement. Such notice must be (1) sufficiently accurate and
comprehensive to apprise the employee of such rights and obligations, and (2) written in a
manner calculated to be understood by the average employee to whom the arrangement applies.

In the case of a matching contribution automatic enrollment section 401 (k) safe harbor
plan, the notice must also (1) explain the employee’s right under the arrangement to elect not to
have elective contributions made on the employee’s behalf (or to elect to have such contributions
made at a different percentage), (2) in the case of an arrangement under which the employee may
electamong 2 or more investment options, explain how contributions made under the
arrangement will be invested in the absence of any investment election by the employee.
Additionally, the employee must have a reasonable period of time after receipt of the notice and
before the first elective contribution is made to make either such election.

Description of Proposal

The proposal establishes a new automatic enrollment safe harbor (“secure deferral
arrangement”) in addition to the existing automatic enrollment 401 (k) safe harbor plan. The
secure deferral arrangement is required to satisfy certain requirements, including providing for
certain minimum qualified percentages of elective deferrals and certain minimum matching
contributions. There is also an employee notice requirement. However, secure deferral
arrangements (like other safe harbor 401 (k) plans) generally are not subject to nondiscrimination
testing.

Under the new secure deferral arrangement, the minimum qualified percentages of
employee elective deferrals are at least six percent but not greater than 10 percent during the
period ending on the last day of the first plan year (instead of the current three percent in the
existing automatic enrollment 401(k) safe harbor) which begins after the date on which the first
elective contribution is made with respect to such employee, at least seven percent in the second
year, at least eight percent in the third year, at least nine percent in the fourth year, and at least 10
percent in all subsequent years. The 10 percent cap on the default level of employee elective
deferrals applies in the first year, but no cap applies to any of the following years.

The employer is required to make matching contributions on behalf of all eligible non-
highly compensated employees equal to (a) 100 percent of the employee’s elective deferrals up
to two percent of the employee’s compensation, (b) 50 percent of such employee’s elective

14 Secs. 401(k)(12)(A); 401(k)(13)(B).



deferrals that exceed two percent but do not exceed six percent of the employee’s compensation,
and (c) 20 percent of such employee’s elective deferrals that exceed six percent but do not
exceed 10 percent of the employee’s compensation for a total matching contribution of up to 4.8
percent of compensation.

Effective Date

The proposal is effective for plan years beginning after December 31, 2023.
2. Matching payments for elective deferral and IRA contributions by certain individuals
Present Law

Eligible taxpayers may claim a nonrefundable income tax credit for qualified retirement
savings contributions to certain retirement accounts. !> Subject to adjusted gross income (“AGI”)
limits, the credit is available to individuals who are age 18 or older, other than individuals who
are full-time students or claimed as a dependent on another taxpayer’s return. The maximum

amount of the contribution that may be taken into account is $2,000 with a maximum credit of
$1,000 per eligible individual. 16

The amount of the credit is based on the taxpayer’s AGI and filing status. The creditis a
percentage of the taxpayer’s qualified retirement savings contributions with a percentage of 10
percent, 20 percent, or 50 percent, as shown in the table below. The credit is in addition to any
deduction or exclusion that would otherwise apply with respect to the contribution. The credit
offsets alternative minimum tax liability as well as regular tax liability.

Table 1.—Credit Rates for Saver’s Credit (for 2022)

Joint Filers (AGI) Hou::ﬁz;’;‘s"(i cn All O(tgeélfﬂersl Credit Rate
$0—-$41,000 $0 —$30,750 $0-$20,500 50 percent
$41,001 — $44,000 $30,751 - $33,000 | $20,501 —$22,000 20 percent
$44,001 — $68,000 $33,001 —$51,000 | $22,001 —$34,000 10 percent
more than $68,000 more than $51,000 more than $34,000 0 percent

Note: AGI amounts are indexed for inflation.
"Includes single, married filing separately, and qualifying widow or widower.

Eligible contributions for purposes of the credit include (1) contributions to traditional
and Roth IRAs; (2) elective deferrals to a section 401(k) plan, a section 403(b) plan, a
governmental section 457(b) plan, a SIMPLE IRA, or a SEP; (3) voluntary after-tax employee
contributions to a qualified retirement plan or annuity or a section 403(b) plan; and (4)
contributions to a section 501(c)(18)(D) plan. Under changes enacted by Public Law 115-97,

15 Sec. 25B; Pub. L. No. 109-290.

16 See IRS Form 8880, Credit for Qualified Retirement Savings Contributions.



eligible contributions for purposes of the credit also include contributions to Achieving a Better
Life Experience (“ABLE”) accounts for which the taxpayer is a designated beneficiary.!” ABLE
accounts are savings accounts utilized by individuals with disabilities. A credit for such
contributions is available for contributions made in calendar years 2018 through 2025.

The amount of any contribution eligible for the credit is reduced by distributions received
by the taxpayer (or by the taxpayer’s spouse if the taxpayer files a joint return with the spouse)
from any retirement plan or IRA to which eligible contributions can be made during the taxable
year for which the credit is claimed, during the two taxable years prior to the year the credit is
claimed, and during the period after the end of the taxable year for which the credit is claimed
and prior to the due date for filing the taxpayer’s return for the year. Distributions that are rolled
over to another retirement plan do not affect the credit.

Description of Proposal

Under the proposal, an eligible individual is allowed a refundable income tax credit, up to
$1,000, equal to a percentage of qualified retirement savings contributions made by the
individual to a retirement account.!® The refund must be paid by the Secretary of Treasury
(“Secretary”) as a contribution to the eligible individual’s applicable retirement savings vehicle
and must be made as soon as practicable after the eligible individual files a tax return making a
claim for the credit. This credit generally replaces the present-law credit for qualified retirement
savings contributions to retirement accounts. !

Qualified retirement savings contributions

The maximum percentage of qualified retirement savings contributions eligible for the
credit remains 50 percent, and the maximum amount of qualified retirement savings
contributions that may be taken into account remains $2,000. This amount is not indexed for
inflation. The credit percentage is reduced from 50 percent to 0 percent beginning at the
applicable dollar amount of modified AGI and extending over a phaseout range.2? For eligible
married individuals who file a joint tax return and for surviving spouses, 2! the applicable dollar
amount is $41,000 of modified AGI, indexed for inflation, and the phaseout range is $30,000 of
modified AGI. For eligible individuals who file as head of household, the applicable dollar

17 Pub.L. No.115-97,sec. 11024, December22,2017.
'8 Sec. 6433,asadded by this proposal.

1 Sec. 25B. The credit underthe proposal does notapply with respect to contributions made to an ABLE
account (within the meaning of section 529 A) of which suchindividual is the designated beneficiary. Such
contributions would continue to be eligible for the credit as it exists under present law. See sec.25B(d)(1)(D).

20 The percentage isreduced by thenumber of percentage points which bears the sameratioto 50
percentage points as the excess ofthe taxpayer’s modified AGI for thetaxable year, overthe applicable dollar
amount, bears to thephaseout range. Modified AGI is determinedas AGI withoutregardto sections 911,931,and
933, and withoutregard to any exclusion or deduction allowed for any qualified retirementsa vings contribution
madeduringthetaxable year.

21 See sec. 2(a) (definition of surviving spouse).



amount and phaseout range are 75 percent of those in effect for joint return filers. For all other
taxpayers, the applicable dollar amount and phaseout range are 50 percent of the amounts in
effect for joint return filers. Taxpayers who are eligible for a credit less than $100 but more than
$0 receive the amount as a cash refund (rather than as a contribution to a retirement account).

The proposal retains the criteria that only individuals who have attained age 18 as of the
close of the taxable year are eligible for the credit. An eligible individual does not include any
individual who would be claimed as a dependent on another individual’s return, 2 or any
individual who is a student.?3

The qualified retirement savings contribution is the sum of the amounts of: (1) the
qualified retirement contributions made by the eligible individual,>* (2) any elective deferrals
plus elective deferral of compensation by such individuals under a governmental section 457(b)
plan,? and (3) voluntary employee contributions by such individual to a qualified retirement
plan.2¢

The amount of qualified retirement savings contributions is reduced (but not below zero)
by the aggregate distributions received by the individual during the testing period from any entity
of a type to which the foregoing contributions may be made. For purposes of determining
distributions received by an individual, any distribution received by a spouse of such individual
is treated as received by such individual if they file a joint return for such taxable year and for
the taxable year during which the spouse receives the distribution.

The testing period is the period that includes the taxable year plus the two preceding
taxable years and the period after such taxable year and before the due date (including
extensions) for filing the tax return for such taxable year. Certain distributions made during the
testing period are not taken into account for purposes of the reduction.?’ Finally, any portion of
a distribution transferred or paid in a rollover contribution?® to an account or plan to which
qualified retirement contributions can be made will not be applied to any reduction in qualified
retirement savings contributions for purposes of this proposal.

As provided in section151.
2 As defined in sec. 152(f)(2).

2 Sec.219(e).

%)

S Secs.402(2)(3),457(b), 457(e)(1)(A).
% Sec. 4974(c).

27 Distributions made during the testing period are not taken into account for purposes of the reduction if
madeundersections 72(p), 401(k)(8), 40 1(m)(6),402(g)(2),404(k), or408(d)(4). In addition, distributions to which
sections 408(d)(3) or408 A(d)(3) applies are not taken into account for purposes of the reduction.

2 As defined in sections 402(c),403(a)(4),403(b)(8), 408A(e), or457(e)(16).



Payment of credits

As previously noted, the credit will be paid in the form of a contribution to the
individual’s applicable retirement savings vehicle that is an account or plan elected by the
individual. The contribution is treated as a pre-tax contribution to the plan. Thus, the amount
will be taxable to the distributee when it is distributed from the retirement plan.

In order to receive the credit, an eligible individual must elect to have the contribution
made to an account or plan which (1) is an eligible retirement plan;2° (2) is for the benefit of the
eligible individual; (3) accepts contributions made under this proposal, and (4) is designated by
such individual, in such form and manner as the Secretary may provide, on the tax return for the
taxable year.

A payment of a credit that is a contribution is treated as an elective deferral made by the
individual or as an IRA contribution (as applicable), except as provided by the Secretary under
regulations. The contribution is not taken into account with respect to any qualified plan
limitations. 30

Any contribution that was erroneously paid, including a payment that is not made to an
applicable retirement saving vehicle, is treated as an underpayment of tax3! for the taxable year
in which the Secretary determines that the payment was erroneous. In the case of an erroneous
credit, the distribution of such contribution is excluded from income,3? and the 10 percent
additional tax does not apply to the distribution of such contribution or income attributable to
such contribution, if the distribution of such amounts is received no later than the due date
(including extensions) for filing the individual’s tax return. Any plan or arrangement to which a
contribution is made under this proposal, or from which a distribution is made, is not be treated
as violating the requirements applicable to such plan solely by reason of such contribution or
distribution.33

Information related to payment of credits

If an eligible individual elects to have the credit contributed to an account or plan, the
Secretary must provide guidance to the custodian of the account or the plan sponsor, as the case
may be, detailing the treatment of such contribution and reporting requirements with respect to
such contribution.

» Sec. 402(c)(8)(B).

3% As imposed by sections 402(g)(1),403(b),408(a)(1),408(b)(2)(B), 414(v)(2),415(c), or457(b)(2).
Also, such contributions aredisregarded for purposes of sections 401(2)(4),401(k)(3),401(k)(11)(B)(i),and 4 16.

3! Such a paymentshallnot be treated as an underpaymentof tax for purposes of Part I1 of subchapter A of
Chapter 68.

32 Sections 402(a),403(a)(1),403(b)(1),408(d)(1),and 457(a)(1) donot apply to the distribution of the
contribution.

3 Theplanisnottreatedas violating secs. 401,403, 0r457.



The Secretary is required to amend the reporting requirements for retirement plans and
IRAs to require separate reporting of the aggregate amount of contributions received by the plan
during the year from the Secretary pursuant to the proposal.

ABLE Accounts

The credit under the proposal does not apply with respect to contributions made to an
ABLE account3* of which such individual is the designated beneficiary. Such contributions
would continue to be eligible for the credit as it exists under present law. 33

Treatment of the U.S. territories

The Secretary must pay to each territory of the United States that has a mirror Code tax
system—the U.S. Virgin Islands, Commonwealth of the Northern Mariana Islands, and Guam—
amounts equal to the loss (if any) to that territory by reason of amendments made by this
proposal. Such amounts will be determined by the Secretary based on information provided by
the government of the territory. With respect to any United States territory, a mirror Code tax
system means the income tax system of such territory if the income tax liability of the residents
of such territory is determined by reference to the income tax laws of the United States as if that
territory were the United States.

For territories that do not have a mirror Code—Puerto Rico and American Samoa--the
Secretary will pay amounts estimated by the Secretary as being equal to the aggregate benefits (if
any) that would have been provided to residents of that territory by reason of the amendments
made by this proposal if the territory had a mirror Code. The respective territory must have a
plan, which has been approved by the Secretary, under which such territory will promptly
distribute such payments to its residents in order for the territory to receive amounts estimated to
equal aggregate benefits.

A credit under the proposal will not be allowed against Federal income taxes to any
person to whom a credit is allowed against taxes imposed by the territory due to this proposal, or
who is eligible for a payment resulting from a determination of aggregate benefits in a non-
mirror Code territory.

Effective Date

The amendments made by this proposal apply to taxable years beginning after December
31,2026.

3% Sec. 529A.

3 Sec. 25B(d)(1)(D).
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3. Modification of participation requirements for long-term, part-time workers
Present Law
Background on section 401 (k) plans may be found in section A.1 of this document.

General participation requirements

A qualified retirement plan generally can delay participation in the plan based on
attainment of age or completion of years of service but not beyond the later of completion of one
year of service (thatis, a 12-month period with at least 1,000 hours of service) or attainment of
age 21.3% A plan also cannot exclude an employee from participation (on the basis of age) when
that employee has attained a specified age.?” Employees can be excluded from plan participation
on other bases, such as job classification, as long as the other basis is not an indirect age or
service requirement. A plan can provide that an employee is not entitled to an allocation of
employer nonelective or matching contributions for a plan year unless the employee completes
either 1,000 hours of service during the plan year or is employed on the last day of the year even
if the employee previously completed 1,000 hours of service in a prior year.

Long-term part-time workers

Effective generally for plan years beginning in 2021, section 401 (k) plans generally must
permit an employee to make elective deferrals if the employee has worked at least 500 hours per
year with the employer for at least three consecutive years and has met the minimum age
requirement (age 21) by the end of the three-consecutive-year period (a “long-term part-time
employee”).?® Thus, a long-term part-time employee may not be excluded from the plan merely
because the employee hasnot completed a year of service. Once a long-term part-time employee
meets the age and service requirements, such employee must be able to commence participation
no later than the earlier of (1) the first day of the first plan year beginning after the date on which
the employee satisfied the age and service requirements or (2) six months after the date on which
the individual satisfied those requirements.

The plan is not required to provide that a long-term part-time employee is otherwise
eligible to participate in the plan. Thus, the plan can continue to treat a long-term part-time
employee as ineligible under the plan for employer nonelective and matching contributions based
on not having completed a year of service. However, for a plan that does provide employer
contributions for long-term part-time employees, the plan must credit, for each year in which
such an employee worked at least 500 hours, a year of service for purposes of vesting in any

% Secs.401(a)(3)and410(a)(1). Parallelrequirements generally apply to plans of private employers under
section 202 of ERISA. Governmental plansundersection 414(d)and churchplansundersection414(e)are

generally exempt from these Coderequirements and from ERISA.
37 Sec. 410(a)(2).

3% Sec. 401(k)(2)(D). Thisrule wasenactedas part of the Setting Every Community Up for Retirement
Enhancement Act of 2019, Pub. L. No. 116-94, Division O, December20,2019 (“SECURE Act”),sec. 112. The
rule doesnotapply tocollectively bargainedplans.
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employer contributions. If a long-term part-time employee under such a plan becomes a full-
time employee, the plan must continue to credit the employee with any years of service earned
under the special rule for long-term part-time employees.

Employers are permitted to exclude long-term part-time employees from
nondiscrimination testing,3° including top-heavy vesting and top-heavy benefit requirements.
However, the relief from the nondiscrimination rules ceases to apply to any employee who
becomes a full-time employee (as of the first plan year beginning after the plan year in which the
employee completes a 12-month period with at least 1,000 hours of service).

The long-term part-time employee rules are effective for plan years beginning after
December 31, 2020, except that in determining whether the three-consecutive-year period has
been met, 12-month periods beginning before January 1, 2021 are not taken into account.

Description of Proposal

The proposal modifies the rules that apply to long-time part-time employeesunder a
section 401 (k) plan to reduce the service requirement for such employees from three years to two
years. Thus, under the proposal, a section 401(k) plan generally must permit an employee to
make elective deferrals if the employee has worked at least 500 hours per year with the employer
for at least two consecutive years and has met the minimum age requirement (age 21) by the end
of the two-consecutive-year period.

In addition, the proposal clarifies the effective date of the long-term part-time employee
rules. Under the proposal, 12-month periods beginning before January 1, 2021 are not taken into
account in determining a year of service for purposes of the rules applicable to the vesting of
employer contributions. Thus, in addition to being disregarded for purposes of determining
whether the employee has completed three consecutive years of service (as under present law),
12-month periods beginning before January 1, 2021 are disregarded for vesting purposes.

Effective Date

The reduction in service requirement from three years to two years is effective for plan
years beginning after December 31,2022. The clarification of the vesting rule is effective as if
included in the enactment of section 112 of the SECURE Act.

4. Treatment of student loan payments as elective deferrals for purposes of matching
contributions

Present Law

Section 401 (k) plans

A section 401(k) planis a type of profit-sharing or stock bonus plan that contains a
qualified cash or deferred arrangement. Such arrangements are subject to the rules generally

¥ Nondiscrimination testing relief applies to sections 401 (a)(4),401(k)(3),401(k)(12),401(k)(13),
401(m)(2),and 410(b).
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applicable to qualified defined contribution plans. In addition, special rules apply to such
arrangements. Employees who participate in a section 401(k) plan may elect to have
contributions made to the plan (referred to as “elective deferrals”) rather than receive the same
amount as current compensation.*® The maximum annual amount of elective deferrals that can
be made by an employee for a year is the lesser of $20,500 (for 2022) or the employee’s
compensation.*! For an employee who attains age 50 by the end of the year, the dollar limit on
elective deferrals is increased by $6,500 (for 2022) (called “catch-up contributions™).*? An
employee’s elective deferrals must be fully vested. A section 401(k) plan may also provide for
employer matching and nonelective contributions.

In order to constitute a qualified cash or deferred arrangement, no benefit under the
arrangement may be conditioned, directly or indirectly, on the employee electing to have the
employer make or not make contributions in lieu of receiving cash.*> However, matching
contributions are exempt from this rule.

Nondiscrimination test

Actual deferral percentage test

An annual nondiscrimination test, called the actual deferral percentage test (the “ADP”
test) applies to elective deferrals under a section 401 (k) plan.** The ADP test generally
compares the average rate of deferral for highly compensated employees to the average rate of
deferral for non-highly compensated employees. The average deferral rate for highly
compensated employees must not exceed the average rate for non-highly compensated
employees by more than certain specified amounts. If a plan fails to satisfy the ADP test for a
plan year based on the deferral elections of highly compensated employees, the plan is permitted
to distribute deferrals to highly compensated employees (“excess deferrals”) in a sufficient
amount to correct the failure. The distribution of the excess deferrals must be made by the close
of the following plan year.4

The ADP testis deemed to be satisfied if a section 401(k) plan includes certain minimum
matching or nonelective contributions under either of two plan designs (“401(k) safe harbor

4 Elective deferrals generally are madeon a pre-tax basis and distributions a ttributable to elective defemals
are includible in income. However, a section 401 (k) planis permitted to include a “qualified Roth contribution
program’ that permits a participant to electto have allora portion ofthe participant’s elective deferrals under the
plan treated as after-tax Roth contributions. Certaindistributions from a designated Rothaccountare excluded from
income, even though they include earnings not previously taxed.

4 Sec. 402(g).
2 Sec. 414(V).
4 Sec. 401(k)(4)(A).

4 Sec. 401(k)(3). Long-term part-time workers may be excluded from this and other nondiscrimination
tests. Sec.401(k)(2)(D).

4 Sec. 401(k)(8).
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plans”), described below, as well as certain required rights and features and the plan satisfies a
notice requirement.*6

Section 401 (k) safe harbor contributions

Under one type of section 401(k) safe harbor plan (“basic 401(k) safe harbor plan”), the
plan either (1) satisfies a matching contribution requirement (“matching contribution basic
401(k) safe harbor plan™) or (2) provides for the employer to make a nonelective contribution to
a defined contribution plan of at least three percent of an employee’s compensation on behalf of
each non-highly compensated employee who is eligible to participate in the plan (“nonelective
basic 401(k) safe harbor plan”). The matching contribution basic 401 (k) safe harbor requires a
matching contribution equal to at least 100 percent of elective contributions of the employee for
contributions not in excess of three percent of compensation, and 50 percent of elective
contributions for contributions that exceed three percent of compensation but do not exceed five
percent, for a total matching contribution of up to four percent of compensation. The required
matching contributions and the three percent nonelective contribution under the basic 401 (k) safe
harbor must be immediately nonforfeitable (that is, 100 percent vested) when made.

Another safe harbor applies for a section 401(k) plan that includes automatic enrollment
(“automatic enrollment 401 (k) safe harbor””). Under an automatic enrollment 401(k) safe harbor,
unless an employee elects otherwise, the employee is treated as electing to make elective
deferrals equal to a percentage of compensation as stated in the plan, not in excess of 15 percent
and at least (1) three percent of compensation for the first year the deemed election applies to the
participant, (2) four percent during the second year, (3) five percent during the third year, and
(4) six percent during the fourth year and thereafter.4’” The matching contribution requirement
under this safe harbor is 100 percent of elective contributions of the employee for contributions
not in excess of one percent of compensation, and 50 percent of elective contributions for
contributions that exceed one percent of compensation but do not exceed six percent, for a total
matching contribution of up to 3.5 percent of compensation (‘“‘matching contribution automatic
enrollment 401 (k) safe harbor”). Alternatively, the plan can provide that the employer will make
anonelective contribution of three percent, as under the basic 401(k) safe harbor (“nonelective
contribution automatic enrollment 401(k) safe harbor””). However, under the automatic
enrollment 401 (k) safe harbors, the matching and nonelective contributions are allowed to
become 100 percent vested after two years of service (rather than being required to be
immediately vested when made).

Matching contribution nondiscrimination test

Employer matching contributions are also subject to a special nondiscrimination test, the
“ACP test,” which compares the average actual contribution percentages (“ACPs”) of matching

4 Sec. 401(k)(12)and (13). If certain additional requirements are met, matching contributions under
401(k)safe harbor planmay also satisfy a nondiscrimination test applicable under section 401(m).

47 These automatic increases in default contribution rates are required for plans using the safeharbor. Rev.
Rul. 2009-30,2009-391.R.B. 391, provides guidance for including automatic increases in other plans using
automatic enrollment, includingunder a planthat includes an eligible automatic contribution arrangement.
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contributions for the highly compensated employee group and the non-highly compensated
employee group. The plan generally satisfies the ACP test if the ACP of the highly compensated
employee group for the current plan year is either (1) not more than 125 percent of the ACP of
the non-highly compensated employee group for the prior plan year, or (2) not more than 200
percent of the ACP of the non-highly compensated employee group for the prior plan year and
not more than two percentage points greater than the ACP of the non-highly compensated
employee group for the prior plan year.

A safe harbor section 401(k) plan that provides for matching contributions is deemed to
satisfy the ACP test (“401(m) safe harbor”) if, in addition to meeting the safe harbor contribution
and notice requirements under section 401(k), (1) matching contributions are not provided with
respect to elective deferrals in excess of six percent of compensation, (2) the rate of matching
contribution does not increase as the rate of an employee’s elective deferrals increases, and
(3) the rate of matching contribution with respect to any rate of elective deferral of a highly
compensated employee is no greater than the rate of matching contribution with respect to the
same rate of deferral of a non-highly compensated employee.*®

SIMPLE IRA plan

A small employer that employs no more than 100 employees who earned $5,000 or more
during the prior calendar year can establish a simplified tax-favored retirement plan, which is
called the SIMPLE IRA plan. A SIMPLE IRA plan is generally a plan under which
contributions are made to an IRA for each employee (a “SIMPLE IRA”).4° A SIMPLE IRA plan
allows employees to make elective deferrals to a SIMPLE IRA, subject to a limit of $14,000 (for
2022). Anindividual who hasattained age 50 before the end of the taxable year may also make
catch-up contributions under a SIMPLE IRA plan up to a limit of $3,000 (for 2022).

In the case of a SIMPLE IRA plan, the group of eligible employees generally must
include any employee who has received at least $5,000 in compensation from the employer in
any two preceding years and is reasonably expected to receive $5,000 in the current year. A
SIMPLE IRA plan is not subject to the nondiscrimination rules generally applicable to qualified
retirement plans.

Employer contributions to a SIMPLE IRA must satisfy one of two contribution formulas.
Under the matching contribution formula, the employer is generally required to match 100
percent of employee elective contributions up to three percent of the employee’s compensation.
The employer can elect a lower percentage matching contribution for all employees (but not less
than one percent of each employee’s compensation); however, a lower percentage cannot be
elected for more than two years out of any five-year period. Alternatively, for any year, an
employer is permitted to elect, in lieu of making matching contributions, to make a nonelective
contribution of two percent of compensation on behalf of each eligible employee with at least

4 Sec. 401(m)(11); 401 m)(12).

4 Sec. 408(p). Employermay also establish SIMPLE section 401(k) plans. Sec.401(k)(11).
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$5,000 in compensation for such year, whether or not the employee makes an elective
contribution.

The employer must provide each employee who is eligible to make elective deferrals
under a SIMPLE IRA plan (1) a 60-day election period before the beginning of the calendar year
and (2) a notice at the beginning of the 60-day period explaining the employee’s choices under
the plan.>0

No contributions other than employee elective contributions, required employer matching
contributions, or employer nonelective contributions can be made to a SIMPLE IRA plan, and
the employer may not maintain any other qualified retirement plan.

Section 403(b) and governmental 457(b) plans

Tax-deferred annuity plans (“section 403(b) plans”) are generally similar to qualified
defined contribution plans, but may be maintained only by (1) tax-exempt charitable
organizations>! and (2) educational institutions of State or local governments (that is, public
schools, including colleges and universities). 5 Section 403(b) plans may provide for employees
to make elective deferrals (in pre-tax or designated Roth form), including catch-up contributions,
or other after-tax employee contributions, and employers may make nonelective or matching
contributions on behalf of employees. Contributions to a section 403(b) plan are generally
subject to the same contribution limits applicable to qualified defined contribution plans,
including the limits on elective deferrals.

Contributions to a section 403(b) plan must be fully vested. The minimum coverage and
general nondiscrimination requirements applicable to a qualified retirement plan generally apply
to a section 403(b) plan, as well as employer matching and nonelective contributions and after-
tax employee contributions to the plan.33 If a section 403(b) plan provides for elective deferrals,
the plan is subject to a “universal availability” requirement under which all employees must be
given the opportunity to make deferrals of more than $200.54 In applying this requirement,
nonresident aliens, students, and employees who normally work less than 20 hours per week may
be excluded.’

%0 Notice 98-4,1998-1C.B.269.

3! These are organizations exempt from tax under section 501(c)(3). Section403(b) plans of private, tax-
exempt employers may be subjectto ERISA as wellas the requirements of'section 403 (b).

2 Sec. 403(b).

33 These requirements donotapply to a governmental section403(b) planora section403(b) plan
maintained by a church ora qualified church-controlled organization as defined in section3 12 1(w).

5 Sec. 403(b)(12)(A)i).

> For this purpose, nonresidentalien has the meaning in section410(b)(3)(C), and student has the meaning
in section 3121(b)(10). The universal availability requirement does not apply toa section 403(b) plan maintained by
a church ora qualified church-controlled organization.
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An eligible deferred compensation plan of a governmental employer (“governmental
section 457(b) plan”) is generally similar to a qualified cash or deferred arrangement under a
section 401(k) plan in that it consists of elective deferrals, that is, contributions (in pre-tax or
designated Roth form) made at the election of an employee, including catch-up contributions.
Deferrals under a governmental section 457(b) plan are generally subject to the same limits as
elective deferrals under a section 401(k) plan or a section 403(b) plan.

Description of Proposal

The proposal modifies the definition of matching contribution’® for purposes of defined
contribution plans, including section 401(k) plans, to include employer contributions made to the
plan on behalf of an employee on account of a qualified student loan payment. For this purpose,
a qualified student loan payment is a payment made by an employee in repayment of a qualified
education loan>’ incurred by the employee to pay qualified higher education expenses.
However, this definition applies only to the extent such payments in the aggregate for the year do
not exceed the amount of elective deferrals that the employee would be permitted to contribute
under the Code?® (reduced by elective deferrals made by the employee for the year). Qualified
higher education expenses are defined as the cost of attendance at an eligible educational
institution.>® In addition, in order for a student loan payment to qualify, the employee must
certify annually to the employer making the matching contribution the amount of the loan
payments that have been made during the year. The employer is permitted to rely on this
certification.

In order for an employer contribution made on account of a qualified student loan
payment to be treated as a matching contribution under the proposal, the plan must satisfy certain
requirements. The plan must provide matching contributions on account of elective deferrals at
the same rate as contributions on account of qualified student loan payments. The plan must
provide matching contributions on account of qualified student loan payments only on behalf of
employees otherwise eligible to receive matching contributions on account of elective deferrals
(and, similarly, must provide matching contributions on account of elective deferrals only on
behalf of employees eligible to receive matching contributions on account of qualified student
loan payments). The plan must also provide that matching contributions on account of qualified

¢ Undersection 401(m)(4)(A)(iii), as added by this proposal.

7 As defined in section221(d)(1), a qualified education loanis generally any indebtedness incurred by the
taxpayersolely to pay qualified higher educationexpenses (1) which areincurred on behalf of the taxpayer, the
taxpayer’s spouse, orany dependent ofthe taxpayeras of thetime the indebtedness was incurred; (2) which are paid
or incurred within a reasonable period oftime before or a fter the indebtedness is incurred; and (3) which are
attributable to education furnished during a period during which therecipientwas an eligible student.

% The limitation applicable under section402(g) for the year ($20,500 for2022), or, if less, the employee’s
compensation as defined in section415(c)(3) fortheyear.

9 “Cost of attendance” for this purpose is defined in section 472 of the Higher Education Act of 1965, as
in effecton theday before the enactment ofthe Taxpayer Relief Act of 1997. “Eligible educational institution” is
defined in section221(d)(2) of the Code.
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student loan payments vest in the same manner as matching contributions on account of elective
deferrals.

Under the proposal, for purposes of certain nondiscrimination rules and minimum
coverage requirements, % matching contributions on account of qualified student loan payments
do not fail to be treated as available to an employee solely because such employee doesnot have
debt incurred under a qualified education loan. In addition, the proposal provides that a qualified
student loan payment is generally not treated as a plan contribution. However, a plan may treat a
qualified student loan payment as an elective deferral or an elective contribution (as applicable)
for purposes of the matching contribution requirement under a basic safe harbor 401(k) plan, the
automatic enrollment safe harbor 401 (k) plan, and the secure deferral arrangement described in
section A.1 of this document, as well as for purposes of the section 401 (m) safe harbors.! A
plan is also permitted to apply the ADP test separately to employees who receive matching
contributions on account of qualified student loan payments.

The proposal also contains similar rules allowing matching contributions to be made on
account of qualified student loan payments in the case of SIMPLE IRAs, section 403(b) plans,
and section 457(b) plans. In the case of SIMPLE IRAs, the proposal provides that a SIMPLE
IRA does not fail to meet the matching contribution requirement applicable to such arrangements
solely because the arrangement treats qualified student loan payments as elective employer
contributions to the extent such payments do not exceed the amount of elective employer
contributions the employee is permitted to contribute under the Code®? (reduced by elective
employer contributions contributed by the employee for the year). Asunder a section 401(k)
plan, in order for the student loan payment to quality, the employee must certify annually to the
employer making the matching contribution the amount of loan payments that have been made
during the year. In addition, matching contributions on account of qualified student loan
payments must be provided only on behalf of employees otherwise eligible to make elective
employer contributions, and all employees otherwise eligible to participate in the arrangement
must be eligible to receive matching contributions on account of qualified student loan payments.

In the case of a section 403(b) plan, under the proposal, the fact that the employer offers
matching contributions on account of qualified student loan payments 3 is not taken into account
in determining whether the plan satisfies the universal availability requirement.® Similarly, in
the case of a governmental 457(b) plan, the proposal provides that a plan is not treated as failing

8 This rule applies for purposes of section401(a)(4), section410(b), and the rule under the proposal that
all employees eligible to receive matching contributions on accountof elective deferrals be eligible to receive
matching contributions onaccountof qualified student loan payments.

81 This rule applies for purposes of sections 401 (k)(12)(B) and (13)(B), and sections 40 1(m)(11)(B) and
(12). Ttalso applies to SIMPLE section 401(k) plans under section 401 (11)(B)(1)(1D).

62 The limitation applicable under section 408(p)(2)(E) for theyear, including permitted catch-up
contributions under section414(v), o, if less, the employee’s compensation as defined in section415(c)(3) for the
year.

8 As described in section 401(m)(13), as added by this proposal.

% Sec. 403(b)(12)(A)i).
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to meet the requirements applicable to such plans® solely because the plan, or another qualified
plan® or section 403(b) plan maintained by the employer provides for matching contributions on
account of qualified student loan payments.®’

The proposal directs the Secretary to prescribe regulations for purposes of implementing
the proposal, including regulations:

e Permitting a plan to make matching contributions for qualified student loan
payments©8 at a different frequency than matching contributions are otherwise made
under the plan, provided that the frequency is not less than annually;

e Permitting employers to establish reasonable procedures to claim matching
contributions for such qualified student loan payments under the plan, including an
annual deadline (not earlier than three months after the close of each plan year) by
which a claim must be made; and

e Promulgating model amendments which plans may adopt to implement matching
contributions on qualified student loan payments.®°

Effective Date

The proposal is effective for contributions made for plan years beginning after December
31,2023.

5. Withdrawals for certain emergency expenses
Present Law

Distributions from tax-favored retirement plans

A distribution from a tax-qualified plan described in section 401(a) (a “qualified
retirement plan”), a tax-sheltered annuity plan (a “section 403(b) plan™), an eligible deferred
compensation plan of a State or local government employer (a “governmental section 457(b)
plan”), or an individual retirement arrangement (an “IRA”) generally is included in income for

8 Undersection 457(b).

6 Undersection 401(a).

7 As described in section 401(m)(13), as added by this proposal.

8 As defined in sections 40 1(m)(4)(D) and 408(p)(2)(F), as added by this proposal.

% For purposes of sections 40 1(m), 408(p), 403(b), and 457(b).
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the year distributed.” These plans are referred to collectively as “eligible retirement plans.”’! In
addition, unless an exception applies, a distribution from a qualified retirement plan, a

section 403(b) plan, or an IRA received before age 59 is subject to a 10-percent additional tax
(referred to as the “carly withdrawal tax”’) on the amount includible in income. 72

In general, a distribution from an eligible retirement plan may berolled over to another
eligible retirement plan within 60 days, in which case the amount rolled over generally is not
includible in income. The Internal Revenue Service (“IRS”) has the authority to waive the 60-
day requirement if failure to waive the requirement would be against equity or good conscience,
including cases of casualty, disaster, or other events beyond the reasonable control of the
individual.”

The terms of a qualified retirement plan, section 403(b) plan, or governmental
section 457(b) plan generally determine when distributions are permitted. However, for many
types of plans, restrictions apply to distributions before an employee’s termination of
employment, referred to as “in-service” distributions or withdrawals. Despite such restrictions,
an in-service distribution from a qualified retirement plan that includes a qualified cash-or-
deferred arrangement (a “section 401(k) plan”), or a section 403(b) plan may be permitted in the
case of financial hardship. Similarly, a governmental section 457(b) plan may permit
distributions in the case of an unforeseeable emergency. Under a qualified retirement plan that is
a pension plan (i.e., defined benefit pension plan or money purchase pension plan), distributions
generally may be made only in the event of retirement, death, disability, or other separation from
service, although in-service distributions may be permitted after age 59'5.74

Description of Proposal

Under the proposal, an exception to the 10-percent early withdrawal tax applies in the
case of withdrawals from applicable eligible retirement plans for emergency personal expenses.
In addition, such eligible distributions may be recontributed subject to certain requirements.

Eligible distributions for emergency personal expenses

" Secs.401(a),403(a),403(b),457(b),and408. Undersection 3405, distributions from these plans are
generally subjectto income tax withholding unless the recipientelects otherwise. In addition, certain distributions
from a qualified retirementplan, a section403(b) plan, ora governmental section457(b) planaresubject to
mandatory incometax withholding at a 20-percent rate unless thedistributionis rolled over.

"I Sec. 402(c)(8)(B). Eligible retirement plans also include annuity plans described in section403(a).

2 Sec. 72(t). The 10-percentearly withdrawaltax does notapply to distributions from a governmental
section 457(b) plan.

? Rev.Proc.2020-46,2020-451.R.B. 995, provides for a self-certification procedure (subject to
verification onaudit) that maybe used by a taxpayer claiming eligibility fora waiver of the 60-day requirement with
respect to a rolloverinto a plan or IRA in certain specified circumstances.

™ Sec. 401(a)(36); Treas. Reg. secs. 1.401-1(b)(1)(i)and 1.401(a)-1(b)(1)(i). Section 401(k)plans, section
403(b)plans,and governmental section 457(b) plans also may permit in-service distributions afterage 59 5.
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An emergency personal expense distribution is a permissible distribution from an
applicable eligible retirement plan which, for this purpose, includes qualified retirement plans
(other than defined benefit plans), section 403(b) plans, governmental section 457(b) plans, and
IRAs.7> Emergency personal expense distribution means any distribution from an applicable
retirement plan to an individual for purposes of meeting unforeseeable or immediate financial
needs relating to necessary personal or family emergency expenses. In making such a
distribution, a plan administrator may rely on the employee’s certification that the distribution is
an eligible emergency personal expense distribution.”®

The maximum aggregate amount which may be treated as an emergency personal
expense distribution by any individual in any calendar year cannot exceed the lesser of $1,000,
or an amount equal to the excess of (1) the individual’s total nonforfeitable accrued benefit under
the plan (the individual’s total interest in the plan in the case of an individual retirement plan),
determined as of the date of each such distribution, over (2) $1,000. Not more than one
emergency personal expense distribution may be made per year per individual.

An employer plan is not treated as violating any Code requirement merely because it
treats a distribution to an individual as an emergency personal expense distribution (provided
that such distribution would otherwise be an emergency personal expense distribution), so long
as the aggregate amount or number of such distributions to that individual from plans maintained
by the employer and members of the employer’s controlled group’” does not exceed the limits
described above. Thus, under such circumstances an employer plan is not treated as violating
any Code requirement merely because an individual might receive total emergency personal
expense distributions in excess of the limits (pertaining to the aggregate amount or number of
such distributions) as a result of emergency personal expense distributions from plans of other
employers or IRAs.

Recontributions to applicable eligible retirement plans

Generally, an individual may recontribute any portion of an emergency personal expense
distribution at any time during the 3-year period beginning on the day after the date on which
such distribution was received, to an applicable eligible retirement plan to which a rollover can
be made and of which the individual is a beneficiary. If an individual makes a recontribution of
an emergency personal expense distribution, then the individual is treated as having received the
distribution as an eligible rollover distribution (to the extent of the amount of the contribution)
and as having transferred the recontribution amount in a direct trustee to trustee transfer within
60 days of the distribution meaning the recontribution amount is not includible in income.

" An emergency personal expensedistribution is subject to income tax withholding unless the recipient
elects otherwise. Mandatory 20-percent withholdingdoes not apply.

® The Secretary may provide by regulations for exceptions to this rule in cases where the plan
administrator has actualknowledgeto the contrary and for addressing cases of employee misrepresentation.

"7 The term “controlled group” means any group treated as a single employer under subsection (b), (c),
(m),or (0) of section 414.
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In the case of an eligible retirement plan that is not an IRA, an individual may not
recontribute more than the aggregate amount of emergency personal expense distributions that
are made from such plan to the individual. In addition, such recontributions are permitted only if
the individual is eligible to make contributions to the plan.

Limitation on subsequent distributions

If a distribution is treated as an emergency personal expense distribution, then no amount
may be treated as such a distribution during the immediately following three calendar years
unless the previous emergency personal expense distribution is recontributed, or the aggregate of
the elective deferrals and employee contributions to the plan (the total amounts contributed in the
case of an IRA) subsequent to such previous emergency personal expense distribution is at least
equal to the amount of such previous distribution which has not been recontributed.

Effective Date

The proposal is effective for distributions made after December 31, 2023.
6. Allow additional nonelective contributions to SIMPLE plans
Present Law

Under present law, certain small businesses can establish a simplified retirement plan
called the savings incentive match plan for employees (“SIMPLE”) retirement plan. SIMPLE
plans can be adopted by employers who employ 100 or fewer employees who received at least
$5,000 in compensation during the preceding year and who do not maintain another employer-
sponsored retirement plan. A SIMPLE plan can be either an individual retirement arrangement
(an “IRA”) for each employee or part of a qualified cash or deferred arrangement (a section
“401(k) plan™).”8 If established in IRA form, a SIMPLE plan is not subject to the
nondiscrimination rules generally applicable to qualified retirement plans (including the top-
heavy rules) and simplified reporting requirements apply. If established as part of a 401(k) plan,
the SIMPLE does not have to satisfy the special nondiscrimination tests applicable to 401 (k)
plans and is not subject to the top-heavy rules. The other qualified retirement plan rules continue
to apply. Within limits, contributions to a SIMPLE plan are not taxable until withdrawn.

Contributions to a SIMPLE plan (whether a SIMPLE IRA or SIMPLE 401(k)) may
include employee salary reduction contributions (“elective deferrals”). Employers are also
required to make either a matching contribution or a nonelective contribution each year. The
matching contribution must generally be to up to three percent of an employee’s compensation,
and the nonelective contribution must be of two percent of compensation (regardless of the
employee’s elective deferral).” In the case of the nonelective contribution, it is required to be
provided only to employees who are eligible to participate in the plan and who have at least

78 Sec. 408(p): 401(k)(11).
7 Sec. 408(p)(2)(A)(ii); (B)().
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$5,000 of compensation from the employer for the year. No other contributions are permitted.
Contributions to a SIMPLE account must be fully vested.80

There is an annual threshold on the amount of an elective deferral that an employee may
make to a SIMPLE plan (subject to cost-of-living adjustments). The elective deferrals under a
SIMPLE plan count toward the overall annual limit on elective deferrals an employee may make
to this and other plans permitting elective deferrals.8! For 2022, the annual contribution limit for
SIMPLE plans is $14,000.8% If permitted by the SIMPLE plan, participants who are age 50 or
above at the end of the calendar year may also make catch up contributions ($3,000 for 2022). In
the case of a SIMPLE IRA, the contribution limit that otherwise applies to IRAs is increased to
account for the limit on elective deferrals to a SIMPLE IRA and the required employer matching
or nonelective contribution. 83

In the case of a SIMPLE IRA plan, if a participant receives a payment or distribution
from the plan during the first two years the individual participates in the plan, such payment or
distribution is not treated as a rollover contribution if it is paid to an IRA or retirement plan,
unless it is paid to another SIMPLE IRA plan.?* In addition, the 10-percent tax on early
distributions from retirement plans is increased to 25 percent in the case of any such distributions
that are subject to the early distribution tax.?>

Description of Proposal

The proposal expands the types of contributions that may be made to a SIMPLE IRA
plan or a SIMPLE 401(k) plan by also permitting the employer to make nonelective
contributions of a uniform percentage of up to 10 percent of compensation, not to exceed $5,000.
The $5,000 amount is indexed for inflation.8¢ As in the case of the two-percent nonelective
contribution under present law, the nonelective contribution under the proposal is provided only
to employees who are eligible to participate in the arrangement and who have at least $5,000 of
compensation from the employer for the year. The proposal also increases the IRA contribution
limit as it applies to SIMPLE IRAs to account for the additional nonelective contribution
permitted under the proposal.

Effective Date

The proposal applies to taxable years beginning after December 31, 2023.

% Secs. 401 (k)(11)(A)iii); 408(p)(3).
81 Secs.401(a)(30);402(g).

0

2 Secs. 401 (k)(1 D(B)()(I); 408(p)(2)(A)(ii).
8 Sec. 408(p)(8).

%0

4 Sec. 408(d)3)(G).

0

5 Sec. 72(t)(6).

8 Note that the $5,000 amount of compensation that applies to determine employee eligibility remains
unindexed under the proposal.
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7. Small immediate financial incentives for contributing to a plan
Present Law

Section 401 (k) plans

A section 401(k) planis a type of profit-sharing or stock bonus plan that containsa
qualified cash or deferred arrangement. Such arrangements are subject to the rules generally
applicable to qualified defined contribution plans. In addition, special rules apply to such
arrangements. Employees who participate in a section 401 (k) plan may elect to have
contributions made to the plan (elective deferrals) rather than receive the same amount as current
compensation.8” The maximum annual amount of elective deferrals that can be made by an
employee for a yearis $20,500 (for 2022) or, if less, the employee’s compensation.®® For an
employee who attains age 50 by the end of the year, the dollar limit on elective deferrals is
increased by $6,500 (for 2022) (called “catch-up contributions™).8? An employee’s elective
deferrals must be fully vested. A section 401(k) plan may also provide for employer matching
and nonelective contributions.

In order to constitute a qualified cash or deferred arrangement, no benefit under the
arrangement may be conditioned, directly or indirectly, on the employee electing to have the
employer make or not make contributions under the arrangement in lieu of receiving cash.??
However, matching contributions are exempt from this rule.

Tax-sheltered annuities (section 403(b) plans)

Section 403(b) plans are a form of tax-favored employer-sponsored plan that provide tax
benefits similar to qualified retirement plans. Section 403(b) plans may be maintained only by
(1) charitable tax-exempt organizations, and (2) educational institutions of State or local
governments (that is, public schools, including colleges and universities). Many of the rules that
apply to section 403(b) plans are similar to the rules applicable to qualified retirement plans,
including section 401(k) plans. Employers may make nonelective or matching contributions to
such plans on behalf of their employees, and the plan may provide for employees to make pre-
tax elective deferrals, designated Roth contributions (held in designated Roth accounts)®! or
other after-tax contributions. Generally, section 403(b) plans provide for contributions toward
the purchase of annuity contracts or provide for contributions to be held in custodial accounts for

87 Elective deferrals generally are made on a pre-tax basis and distributions attributable to elective defemals
are includible in income. However, a section 401 (k) planis permitted to include a “qualified Roth contribution
program” that permits a participant to electto have allora portion ofthe participant’s elective deferrals under the
plan treated as a fter-tax Roth contributions. Certain distributions from a designated Rothaccountare excluded from

income, even though they include earnings not previously taxed.
% Sec. 402(g).
8 Sec. 414(v).
% Sec. 401 (k)(4)(A).

o1 Sec. 402A.
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each employee. In the case of contributions to custodial accounts under a section 403(b) plan,
the amounts must be invested only in regulated investment company stock.%?

Contributions to a section 403(b) plan must be fully vested. The minimum coverage and
general nondiscrimination requirements applicable to a qualified retirement plan generally apply
to a section 403(b) plan and to employer matching and nonelective contributions and after-tax
employee contributions to the plan.? If a section 403(b) plan provides for elective deferrals, the
plan is subject to a “universal availability” requirement under which all employees must be given
the opportunity to make deferrals of more than $200. In applying this requirement, nonresident
aliens, students, and employees who normally work less than 20 hours per week may be
excluded.®

Prohibited transactions

In general

The Code and the Employee Retirement Income Security Act of 1974 (“ERISA”)%>
prohibit certain transactions (‘“prohibited transaction”) between a qualified retirement plan and a
disqualified person (referred to as a “party in interest” under ERISA).% The prohibited
transaction rules under the Code apply also to IRAs, Archer MSAs, HSAs, and Coverdell
ESAs.97

Disqualified persons include a fiduciary of the plan; a person providing services to the
plan; an employer with employees covered by the plan; an employee organization any of whose
members are covered by the plan; certain owners, officers, directors, highly compensated
employees, family members, and related entities.?® A fiduciary includes any person who

2 Sec. 403(b)(7).

% These requirements donotapply to a governmental section403(b) planora section403(b) plan
maintained by a churchora qualified church-controlled organization as defined in section3 12 1(w).

% For this purpose, nonresidenthas themeaning in section 410(b)(3)(C), and studenthas themeaning in
section 3121(b)(10). The universalavailability requirement does not apply to a section 403 (b) plan maintained by a
church ora qualified church-controlled organization.

% Pub.L. No.93-406, September2,1974.

% Sec. 4975;ERISA sec. 406. The prohibited transaction rules of the Code and ERISA are very similar;
however, some differences exist betweenthetwo sets of rules. As mentionedabove, ERISA generally does not
apply to governmental plans or church plans. The prohibited transaction rules under the Codealso generally do not
apply to governmental plans or church plans. However, under section 503, the trustholdingassets of a
governmental or church planmay lose its tax-exempt status in the case ofa prohibited transaction listed in
section 503(b). Beforethe enactmentof ERISA in 1974, section 503 applied to qualified retirementplans generally.
In connection with the enactment of'section 4975by ERISA, section 503 was amended to apply only to
governmentaland churchplans.

7 These are included in the definition of““plan” under section4975(e)(1).

% Sec.4975(e)(2). Partyin interest is defined similarly under ERISA section 3(14) with respect to an
employee benefit plan. Under ERISA, employee benefit plans, defined in ERISA section 3(3), consistof two types:
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(1) exercises any discretionary authority or discretionary control respecting management of the
plan or exercises any authority or control respecting management or disposition of the plan’s
assets, (2) renders investment advice for a fee or other compensation, direct or indirect, with
respect to any moneys or other property of the plan, or has any authority or responsibility to do
so, or (3) has any discretionary authority or discretionary responsibility in the administration of
the plan.®?

Prohibited transactions include the following transactions, whether direct or indirect,
between a plan and a disqualified person:

1. The sale or exchange or leasing of property,

2. The lending of money or other extension of credit,

3. The furnishing of goods, services, or facilities,

4. The transfer to, or use by or for the benefit of, the income or assets of the plan,

5. In the case of a fiduciary, an act dealing with the plan’s income or assets in the
fiduciary’s own interest or for the fiduciary’s own account, and

6. The receipt by a fiduciary of any consideration for the fiduciary’s own personal
account from any party dealing with the plan in connection with a transaction
involving the income or assets of the plan. 10

Exemptions from prohibited transaction treatment

Certain transactions are statutorily exempt from prohibited transaction treatment, for
example, certain loans to plan participants and arrangements with a disqualified person for legal,
accounting or other services necessary for the establishment or operation of a plan if no more
than reasonable compensation is paid for the services. 101

pension plans (that is, retirement plans), defined in ERISA section 3(2),and welfareplans, defined in ERISA
section 3(1).

% Sec. 4975(d)(3); ERISA sec. 3(21)(A). Under ERISA, fiduciary also includes any person designated
under ERISA section405(c)(1)(B) by a named fiduciary (thatis, a fiduciary named in the plandocument) to carry
out fiduciary responsibilities.

19 Sec. 4975(c)(1)(A)-(F)and ERISA sec. 406(a)(1)(A)-(D)and (b)(1)and (3). Under ERISA
section 406(a)(1), a plan fiduciary is prohibited from causing the planto engage in a transaction described in
paragraphs (A)-(D). ERISA section 406(b)(2) alsoprohibits a plan fiduciary, in the fiduciary’s individual ca pacity
or any other capacity, from actingin any transactioninvolvingthe plan onbehalf ofa party (orrepresenta party)
whose interests are adverse tothe interests of theplanorthe interests of plan participants or beneficiaries. ERISA
section 406(a)(1)(E)and (a)(2) relateto limitations under ERISA section407on a plan’s acquisitionorholding of
employersecurities and real property.

101 Sec. 4975(d)and ERISA sec. 408. The Code and ERISA also provide forthe grant ofadministrative
exemptions, on either anindividual or class basis, subject toa finding thatthe exemptionis administratively
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Sanctions for violations

Under the Code, if a prohibited transaction occurs, the disqualified person who
participated in the transaction is generally subject to a two-tiered excise tax. The first-tier tax is
15 percent of the amount involved in the transaction. The second-tier tax, imposed if the
prohibited transaction is not corrected within a certain period, is 100 percent of the amount
involved. Inthe case ofan IRA, HSA, Archer MSA or Coverdell ESA, the sanction for some
prohibited transactions is the loss of tax favored status, rather than an excise tax. A private right
of action is not available for a Code violation.

Under ERISA, the Department of Labor (“DOL”) may assess a civil penalty against a
person who engages in a prohibited transaction, other than a transaction with a plan covered by
the prohibited transaction rules of the Code.'9? The penalty may not exceed five percent of the
amount involved in the transaction for each year or part of a year that the prohibited transaction
continues. If the prohibited transaction is not corrected within 90 days after notice from DOL,
the penalty can be up to 100 percent of the amount involved in the transaction. A prohibited
transaction by a fiduciary may also be the basis for an action for a breach of fiduciary
responsibility by DOL, a plan participant or beneficiary, or another plan fiduciary (as discussed
above).

Description of Proposal

The proposal modifies the rule applicable to section 40 1(k) plans that prohibits the
conditioning of benefits (other than matching contributions) on an employee’s election to defer.
As modified, the rule exempts, in addition to matching contributions, a de minimis financial
incentive provided to employees who elect to make elective deferrals under the plan. Thus, a
section 401 (k) plan will not fail to include a qualified cash or deferred arrangement merely
because it conditions a de minimis financial incentive on an employee’s election to make an
elective deferral. This exemption does not apply in the case of a de minimis financial incentive
provided to employees who elect not to make elective deferrals under the plan.

Similarly, in the case of a section 403(b) plan, the proposal provides that a plan does not
fail to satisfy the universal availability requirement!% solely by reason of offering a de minimis
financial incentive to employees who elect to have the employer make contributions pursuant to
a salary reduction agreement.

feasible, in the interests of the plan and ofits participants and beneficiaries, and protective of therights of
participants and beneficiaries of the plan.

102 ERISA sec. 502(i).

13 Sec. 403 (b)(12)(A)i).
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In addition, under the proposal, the provision of such de minimis financial incentives
under a section 401(k) plan or a section 403(b) plan is not treated as a prohibited transaction
under the Code. 104

Effective Date

The proposal applies to plan years beginning after the date of enactment.
8. Indexing IRA catch-up limit
Present Law

There are two general types of individual retirement arrangements (“IRAs”): traditional
IRAs and Roth IRAs. 1% The total amount that an individual may contribute to one or more IRAs
for a year is generally limited to the lesser of: (1) a dollar amount ($6,000 for 2022); and (2) the
amount of the individual’s compensation that is includible in gross income forthe year. 1% In the
case of an individual who has attained age 50 by the end of the taxable year, the dollar amount is
increased by $1,000 (referred to as a “catch-up contribution”). In the case of a married couple,
contributions can be made up to the dollar limit for each spouse if the combined compensation of
the spouses that is includible in gross income is at least equal to the contributed amount. An
individual may make contributions to a traditional IRA (up to the contribution limit) without
regard to his or her adjusted gross income.

An individual may deduct his or her contributions to a traditional IRA if neither the
individual nor the individual’s spouse is an active participant in an employer-sponsored
retirement plan. If an individual or the individual’s spouse is an active participant in an
employer-sponsored retirement plan, the deduction is phased out for taxpayers with adjusted
gross income over certain levels. 107

Individuals with adjusted gross income below certain levels may make contributions to a
Roth IRA (up to the contribution limit). 1% Contributions to a Roth IRA are not deductible.

Description of Proposal

Under the proposal, the $1,000 amount that may be contributed as a catch-up contribution
by individuals who attain age 50 by the end of the taxable year is increased for cost-of-living
adjustments for taxable years beginning after date of enactment.

104 Undersection 4975. Modifications to Labor provisions are necessary to effectuate this proposal.
195 Secs. 408 and408A.

106 Sec. 219(b)(2)and (5), as referenced in secs. 408(a)(1) and (b)(2)(B)and408A(c)(2). Undersection
4973,1IRA contributions in excess ofthe applicable limit are generally subjectto anexcise tax of six percent per
yearuntil withdrawn.

197" Sec. 219(g).

198 Sec. 408 A(c)(3).
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Effective Date

The proposal applies to taxable years beginning after the date of enactment.
9. Higher catch-up limit to apply atage 60,61, 62, and 63
Present Law

Under certain types of employer-sponsored retirement plans, including section 401(k)
plans, section 403(b) plans, SIMPLE IRAs, 199 and governmental section 457(b) plans, an
employee may elect to have contributions (elective deferrals) made to the plan, rather than
receive the same amount in cash. The maximum annual amount of elective deferrals that can be
made by an employee for a year is $20,500 for 2022 ($14,000 in the case of a SIMPLE IRA or
SIMPLE section 401(k) plan'19) or, if less, the employee’s compensation.!'!! For individuals
who will attain age 50 by the end of the taxable year, this limit is increased to allow additional
“catch-up contributions.”!!2

A section 401(k) plan, section403(b) plan, and governmental section 457(b) plan may
generally permit catch-up contributions up to $6,500 in 2022 (indexed for inflation). A SIMPLE
IRA or SIMPLE section 401 (k) plan may permit catch-up contributions up to $3,000 in 2022. If
elective deferral and catch-up contributions are made to both a section 401(k) plan and a section
403(b) plan for the same employee, a single limit applies to the elective deferrals under both
plans. Special contribution limits apply to certain employees under a section 403(b) plan
maintained by a church. In addition, under a special catch-up rule, an increased elective deferral
limit applies under a plan maintained by an educational organization, hospital, home health
service agency, health and welfare service agency, church, or convention or association of
churches in the case of employees who have completed 15 years of service. In this case, the
limit is increased by the least of (1) $3,000, (2) $15,000, reduced by the employee’s total elective
deferrals in prior years, and (3) $5,000 times the employee’s years of service, reduced by the
employee’s total elective deferrals in prior years.

The section 457(b) plan limits apply separately from the combined limit applicable to
section 401 (k) and section 403(b) plan contributions, so that an employee covered by a
governmental section 457(b) plan and a section 401(k) or section 403(b) plan can contribute the
full amount to each plan. In addition, under a special catch-up rule, for one or more of the
participant’s last three years before normal retirement age, the otherwise applicable limit is
increased to the lesser of (1) two times the normal annual limit ($41,000 for 2022) or (2) the sum

19 Sec. 408(p).
10 Sec. 401(k)(11).

" Secs.402(g); 457(c). This limit applies to total elective deferrals underallof a participant’s section
401(k)plans and section 403(b) plans but applies separately to any governmental section457(b) plan. Sec.414(v).

12 Sec. 414(v).
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of the otherwise applicable limit for the year plus the amount by which the limit applicable in
preceding years of participation exceeded the deferrals for that year.

Catch-up contributions are not subject to any other contribution limits and are not taken
into account in applying other contribution limits. In addition, such contributions are not subject
to applicable nondiscrimination rules. However, a plan fails to meet the applicable
nondiscrimination requirements under section 401 (a)(4) with respect to benefits, rights, and
features unless the plan allows all eligible individuals participating in the plan to make the same
election with respect to catch-up contributions. For purposes of this rule, all plans of related
employers are treated as a single plan. In addition, the special nondiscrimination rule for
mergers and acquisitions applies for this purpose. 113

An employer is permitted to make matching contributions with respect to catch-up
contributions. Any such matching contributions are subject to the normally applicable rules.

Description of Proposal

Under the proposal, the limit on catch-up contributions is increased for individuals who
would attain age 60, 61, 62, or 63 (but who are not older than age 63), by the end of the taxable
year. A section 401(k) plan (other than a SIMPLE section 401(k) plan), section 403(b) plan, or
governmental section 457(b) plan may increase the limit on catch-up contributions for such
individuals to the lesser of (1) $10,000 or (2) the participant’s compensation for the year reduced
by any other elective deferrals of the participant for the year.!'# A SIMPLE section 401(k) plan
or a SIMPLE IRA may increase the limit on catch-up contributions for such individuals to the
lesser of (1) $5,000 or (2) the participant’s compensation for the year reduced by any other
elective deferrals of the participant for the year. Both the $10,000 amount and the $5,000
amount are indexed for inflation beginning in 2025.

Effective Date

The proposal applies to taxable years beginning after December 31, 2023.

10. Eliminate the “first day of the month” requirement for governmental section 457(b)
plans

Present Law

Section 457(b) plans

Among the various types of tax-favored retirement plans under present law are eligible
deferred compensation plansunder section 457(b). A section 457(b) plan is a plan maintained by
a State or local government or a tax-exempt organization that meets certain requirements.
Generally, the maximum amount that can be deferred under a section457(b) plan by an

113 Secs. 410(b)(6)(C); 414(v)(4)(B).

114 This increase also applies to catch-up contributions under a simplified employee pension under section
408(k)thatincludes a salary reduction arrangement.
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individual during any taxable year is limited to the lesser of 100 percent of the participant's
includible compensation or the applicable dollar amount for the taxable year. The applicable
dollar amount for 2022 is $20,500 in 2022 and is indexed for future taxable years. For an
employee who attains age 50 by the end of the year, the dollar limit on deferrals is increased by
$6,500 (for 2022) 115 (called catch-up contributions).!16 A participant's includible compensation
means the compensation of the participant from the eligible employer for the taxable year.

One of the requirements to be an eligible deferred compensation plan under section
457(b) is that a participant’s compensation is deferred for any calendar month only if an
agreement providing for such deferral has been entered into before the beginning of such
month. 17

Description of Proposal

The proposal provides that compensation is deferred under a governmental section 457(b)
plan only if an agreement providing for such deferral has been entered into before the
compensation is currently available to the individual, consistent with the rule for section401(k)
and 403(b) plans. In the case of a section 457(b) plan maintained by a tax-exempt organization,
the proposal provides that compensation is deferred under the plan for a calendar month only if
an agreement providing for such deferral has been entered into before the beginning of such
month.

Effective Date

The proposal applies to taxable years beginning after the date of enactment.
11. Tax treatment of certain non-trade or business SEP contributions
Present Law

Tax on nondeductible contributions to qualified emplover plans

A 10-percent excise tax applies to nondeductible contributions made to a qualified
employer plan.!'® The tax is imposed on the employer. For this purpose, nondeductible
contributions generally are the sum of (1) the excess of the amount contributed for the taxable
year by the employer over the amount allowable as a deduction ! for contributions to the plan,

1

5 For 2020 and 2021, this amount is $6,500.

1

6 Sec. 414(v).

7 Sec. 457(b)(4).

8 Sec.4972.

? As determined under section 404 without regard to section404(e).
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and (2) the amount determined as nondeductible 120 for the preceding year, reduced by any
portion returned to the employer and by the deductible portion for that year.12!

An exception to the application of the 10-percent excise tax applies in certain situations,
including in the case of contributions to a Simple IRA 2 or to a Simple 401 (k) plan!2? which are
not deductible solely because the contributions are not made in connection with a trade or
business (for example, the contributions are made with respect to a household employee).

The exception does not apply to contributions to a SEP IRA plan.

SEP IRA plans

A Simplified Employee Pension (“SEP”) plan is a type of employer-sponsored retirement
plan whereby generally only the employer makes contributions to the plan.!?* The amount of the
contribution to the SEP IRA plan is up to the lesser of 25 percent of the employee’s
compensation or the dollar limit applicable to contributions to a qualified defined contribution
plan ($61,000 for 2022). A traditional IRA is set up for each eligible employee, and all
contributions must be fully vested. Any employee must be eligible to participate in the SEP if
the employee has (1) attained age 21, (2) performed services for the employer during at least
three of the immediately preceding five years, and (3) received at least $650 (for 2022) in
compensation from the employer for the year.!2> Contributions to a SEP generally must bear a
uniform relationship to compensation.

Description of Proposal

The proposal extends the exception from the 10-percent excise tax to contributions to a
SEP IRA which are not deductible solely because the contributions are not made in connection
with a trade or business.

Effective Date

The proposal is effective for taxable years beginning after the date of enactment.

120 Undersection 4972(c).

121" As determined under section 404 without regard to section404(e).
122 Within the meaning of section 408(p).

123 Within the meaning of section 401(k)(11).

124 Sec. 408(k). Certain grandfathered SEP plans may permit salary-reduction arrangements (if the SEP
was in existence on December31, 1996). Sec.408(k)(6)(H).

125 The annual compensation limit for SEPs is $290,000.
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12. Elimination of additional tax on corrective distributions of excess contributions
Present Law

Early withdrawal tax

A distribution from a tax-qualified plan described in section 401(a), a tax-sheltered
annuity plan (“section403(b) plan”), an eligible deferred compensation plan of a State or local
government employer, or an individual retirement arrangement (an “IRA”) generally is included
in income for the year distributed. 126 In addition, unless an exception applies, a distribution from
a qualified retirement plan, a section 403(b) plan, or an IRA received before age 59 is subject
to a 10-percent additional tax (referred to as the “early withdrawal tax”) on the amount includible
in income. 127

IRA rules

There are two basic types of IRAs: traditional IRAs, 28 to which both deductible and
nondeductible contributions may be made,'?° and Roth IRAs, to which only nondeductible
contributions may be made by certain individuals.!30 For a traditional IRA, an eligible
contributor may deduct the contributions made for the year, but distributions are includible in
gross income to the extent attributable to earnings on the account and the deductible
contributions. For a Roth IRA, all contributions are after-tax (that is, no deduction is allowed),
but distributions are not includible in gross income if certain requirements are satisfied.!3!
Distributions from a Roth IRA that do not meet those requirements, however, are not qualified
distributions and are includible in gross income to the extent attributable to earnings. Amounts
that are includible in income that are withdrawn from a traditional IRA or a Roth IRA before

126 Secs.401(a),403(a),403(b),457(b),and408. Undersection 3405, distributions from these plans are
generally subjectto income tax withholdingunless the recipient elects otherwise. In addition, certain distributions
are subject to mandatory incometax withholdingata 20-percent rateunless thedistributionis rolled over.

127-Sec. 72(t). The 10-percentearly withdrawaltax does notapply to distributions from a governmental
section 457(b) plan.

128 Sec. 408.

129 Secs.219 and408. An individualmay make deductible contributions to a traditional IRA up to theIRA
contribution limit if neither the individualnor the individual’s spouse is an active participant in an employer-
sponsored retirementplan. If an individual (orthe individual’s spouse) is an active participant in an employer-
sponsored retirementplan, thedeductionis phased out for taxpayers with modified adjusted gross income (AGI) for
the taxable year over certain indexed levels. To the extent anindividual cannotordoes not make deductible
contributions to a traditional IR A or contributions to a Roth IR A for the taxable year, theindividual may make
nondeductible contributions to a traditional IR A, subjectto the same contribution limits as deductible contributions,

including catch-up contributions.

130 Sec. 408 A. Individuals with modified AGI below certain levels may make nondeductible contributions
to a Roth IRA. The maximum annual contributionthat canbe madeto a RothIR A is phased out for taxpayers with
AGI forthe taxable year over certain indexed levels.

131 Sec. 408 A(d).
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attainment of age 597 are subject to the 10-percent early withdrawal tax unless an exception
applies.

An annual limit applies to contributions to IRAs. The contribution limit is coordinated so
that the aggregate maximum amount that can be contributed to all of an individual’s IRAs (both
traditional and Roth) for a taxable year is the lesser of a certain dollar amount ($6,000 for 2022)
or the individual’s compensation. An eligible individual who has attained age 50 before the end
of the taxable year may also make catch-up contributions to an IRA. For this purpose, the
aggregate dollar limit is increased by $1,000.

To the extent that contributions to an IRA exceed the contribution limits, an excise tax
equal to six percent of the excess amount applies. 132 Any amount contributed for a taxable year
that is distributed with allocable income by the due date for the taxpayer’s return for the year
(including extensions) will be treated as though not contributed for the year.133 To receive this
treatment, the taxpayer must not have claimed a deduction for the amount of the distributed
contribution.

Currently, these corrective distributions of excess IRA contributions are not expressly
exempt from the 10-percent early withdrawal tax.

Description of Proposal

The proposal exempts from the 10-percent early withdrawal tax distribution amounts
attributable to excess contributions to an IRA if those amounts are returned with income by the
due date for the taxpayer’s return for the year (including extensions), provided the taxpayer did
not claim a deduction for the amount of the distributed contribution.

Effective Date

The proposal is effective for any determination of, or affecting, liability for taxes, interest
or penalties that is made on or after the date of enactment (without regard to whether the act or
failure to act upon which the determination is based occurred before the date of enactment).

13. Employer may rely on employee certifying that deemed hardship distribution
conditions are met

Present Law

Section 401 (k) plan and section 403(b) plan hardship distributions

A qualified defined contribution plan may include a qualified cash or deferred
arrangement, under which employees may elect to have contributions made to the plan (referred
to as “elective deferrals”) rather than receive the same amount as current compensation (referred
to as a “section 401(k) plan”). A section 403(b) plan may also include an elective deferral

132 Secs.4973(b)and (f).
133 Sec. 408(d)(4).
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arrangement. Amounts attributable to elective deferrals under a section 401(k) plan or a section
403(b) plan generally cannot be distributed before the occurrence of one or more specified
events, including financial hardship of the employee. 134

A hardship distribution from a section 401 (k) plan may include, in addition to the
employee’s elective deferrals, qualified matching contributions, qualified nonelective
contributions, and earnings on any of these amounts. 13> A hardship distribution from a section
403(b) plan may include elective deferrals, but not earnings on those deferrals. 3¢ Qualified
matching contributions and qualified nonelective contributions to a section 403(b) plan that are
in a custodial account are not eligible to be distributed on account of hardship.!37 A distribution
under a section 401 (k) plan is not treated as failing to be on account of hardship solely because
the employee does not take any available plan loan. Distributions on account of hardship may be
subject to an additional 10-percent early withdrawal tax. 138

Applicable Treasury regulations provide that a distribution is made on account of
hardship only if the distribution is made on account of an immediate and heavy financial need of
the employee and is necessary to satisfy the financial need.!3® Generally, the determination of
whether an employee has an immediate and heavy financial need is based on the relevant facts
and circumstances. However, a distribution is deemed to be made on account of an immediate
and heavy financial need if it is for: (1) generally, deductible expenses for medical care;40 (2)
costs directly related to the purchase of a principal residence for the employee (excluding
mortgage payments); (3) payment of tuition, related educational fees, and room and board
expenses, for up to the next 12 months of post-secondary education for the employee, the
employee’s spouse, child, or dependent, 14! or for a primary beneficiary under the plan; (4)
payments necessary to prevent the eviction of the employee from the employee’s principal
residence or foreclosure on the mortgage on that residence; (5) payments for burial or funeral
expenses for the employee’s deceased parent, spouse, child, or dependent, or for a deceased
primary beneficiary under the plan; (6) expenses for the repair of damage to the employee’s

B34 Secs. 401(k)(2)(B)(H)AV)and 403(b)(7)(A)({)(V)and (11)(B). Othertypes of contributions may also be
subject to this restriction.

135 Sec. 401(k)(14). Qualified matching contributions (as defined in section 401 (k)(3)(D)(ii)(1)) and
qualified nonelective contributions (as defined in section401(m)(4)(C)) maybe used to enable the plan to satisfy
certain nondiscrimination tests, to preventdiscrimination in favorofhighly compensated employees.

136 Sec. 403 (b)(11).

137 Treas.Reg. sec. 1.403(b)-6(c).

B8 Sec. 72(t).

139 Treas. Reg, secs. 1.401(k)-1(d)(3); 1.403(b)-6(d)(2).

140" Expenses for (ornecessary to obtain) medical care that would be deductible under section213(d),
determined without regard to the limitations in section213(a) (relating to theapplicable percentage of adjusted gross
income andtherecipients of the medical care) provided that, if the recipientof themedical care is not listed in
section 213(a), the recipient is a primary beneficiary underthe plan.

141" As defined in section 152 withoutregard to section 152(b)(1), (b)(2),and (d)(1)(B).
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principal residence that would qualify for the casualty deduction;'42 or (7) expenses and losses
(including loss of income) incurred by the employee on account of a federally-declared
disaster. 143

A distribution is treated as necessary to satisfy the financial need under the Treasury
regulations only to the extent that the amount of the distribution does not exceed the amount
required. In addition, in order to be treated as necessary to satisty the financial need, the
following requirements must be met: (1) the employee has obtained all other currently available
distributions under all plans of the employer; (2) the employee has provided to the plan
administrator a written representation that he or she has insufficient cash or other liquid assets
reasonably available to satisfy the need; and (3) the plan administrator does not have actual
knowledge contrary to the representation.'44

Governmental section 457 (b) plan distributions upon unforeseeable emergency

An eligible deferred compensation plan of a governmental employer (referred to as a
“governmental section 457(b) plan™) is generally similar to a qualified cash or deferred
arrangement under a section 401(k) plan in that it consists of elective deferrals made at the
election of an employee. Such deferrals generally may not be distributed from the plan before
the occurrence of one or more specified events, including when the participant is faced with an
unforeseeable emergency.'4> Distributions from a governmental section 457(b) plan are not
subject to the 10-percent early withdrawal tax.!46

Under Treasury regulations, the unforeseeable emergency must be defined in the plan as
a severe financial hardship of the participant or beneficiary resulting from an illness or accident
of the participant or beneficiary, or the participant’s or beneficiary’s spouse or dependent; 47 loss
of the participant’s or beneficiary’s property due to casualty;!® or other similar extraordinary
and unforeseeable circumstances arising as a result of events beyond the control of the
participant or the beneficiary.!4 The Treasury regulations provide the following as examples of

142 Under section 165 (determined without regard to section 165(h)(5) and whether theloss exceeds 10
percent ofadjusted gross income).

143" A disaster declared by the Federal Emergency Management Agency (“FEMA”)under the Robert T.
Sta fford Disaster Relief and Emergency Assistance Act, Pub. L. No. 100—707, provided thatthe employee's
principalresidence or principal place of employment at the timeof the disaster was located in anarea designated by
FEMA forindividual assistance with respectto the disaster.

14 Treas.Reg. sec. 1.401(k)-1(d)(3 )(ii).
15 Sec. 457(d)(1)(A)Gi).
146 Secs. 72(t)(1); 4974(c).

147" As defined in section 152, and, for taxable years beginning on orafter January 1,2005, withoutregard
to section 152(b)(1), (b)(2),and (d)(1)(B).

148 This includes the need to rebuild a home following damage to a home not otherwise covered by
homeowner’s insurance, suchas damage that is the result of a natural disaster.

149 Treas.Reg. sec. 1.457-6(c)(2).
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unforeseeable emergencies: (1) the imminent foreclosure of or eviction from the participant’s or
beneficiary’s primary residence; (2) the need to pay for medical expenses, including non-
refundable deductibles, as well as for the cost of prescription drug medication; and (3) the need
to pay for the funeral expenses of a spouse or a dependent of a participant or beneficiary. The
purchase of a home and the payment of college tuition are not unforeseeable emergencies, unless
such expenses otherwise qualify.

In general, under the regulations, whether a participant or beneficiary is faced with an
unforeseeable emergency permitting a distribution is to be determined based on the relevant facts
and circumstances of each case, but, in any case, a distribution on account of an unforeseeable
emergency may not be made to the extent that such emergency is or may be relieved through
reimbursement or compensation from insurance or otherwise, by liquidation of the participant’s
assets, to the extent the liquidation of such assets would not itself cause severe financial
hardship, or by cessation of deferrals underthe plan. Distributions on account of an
unforeseeable emergency must be limited to the amount reasonably necessary to satisfy the
emergency need.

Description of Proposal

Under the proposal, in determining whether a distribution is due to an employee hardship,
the plan administrator of a section 401 (k) plan or a section 403(b) plan may rely on the
employee’s written certification that the distribution is on account of a financial need of a type
thatis deemed in Treasury regulations to be an immediate and heavy financial need. Thus, if the
employee certifies that the financial need for the hardship distribution is one of the types of
deemed immediate and heavy financial needs that are described in the Treasury regulations, 130
such as funeral expenses for the employee’s deceased parent, the distribution is treated as being
made on account of an immediate and heavy financial need. In addition, under the proposal, the
plan administrator may rely on the employee’s written certification that the distribution is not in
excess of the amount required to satisfy the financial need, and that the employee has no
alternative means reasonably available to satisfy such financial need.

Similarly, with respect to a governmental section 457(b) plan, in determining whether a
participant’s distribution is made when the participant is faced with an unforeseeable emergency,
a plan administrator may rely on the participant’s written certification that the distribution is on
account of an unforeseeable emergency of a type that is specifically described in Treasury
regulations as an unforeseeable emergency, '°! that the distribution does not exceed the amount
reasonably necessary to satisfy the emergency need, and that the participant has no alternative
means reasonably available to satisfy such financial need.

In the case of each of these types of plans, the proposal provides that the Secretary may
by regulation provide for exceptions to the plan administrator’s ability to rely on participant

150 Treas.Reg. sec. 1.401(k)-1(d)(3)(ii)(B), orany successor regulation.

151 Treas.Reg. sec. 1.457-6(c)(2)(i), orany successor regulation.
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certification where the plan administrator has actual knowledge to the contrary. The Secretary
may also by regulation adopt procedures to address misrepresentation.

Effective Date

The proposal is effective for plan years beginning after the date of enactment.

14. Penalty-free withdrawals from retirement plans for individuals in case of domestic
abuse

Present Law

Distributions from tax-favored retirement plans

A distribution from a tax-qualified plan described in section 401(a) (a “qualified
retirement plan”), a tax-sheltered annuity plan (a “section 403(b) plan”), an eligible deferred
compensation plan of a State or local government employer (a “governmental section 457(b)
plan”), or an individual retirement arrangement (an “IRA”) generally is included in income for
the year distributed. 152 These plans are referred to collectively as “eligible retirement plans.” 133
In addition, unless an exception applies, a distribution from a qualified retirement plan, a
section 403(b) plan, or an IRA received before age 59 is subject to a 10-percent additional tax
(referred to as the “carly withdrawal tax”’) on the amount includible in income. 134

In general, a distribution from an eligible retirement plan may berolled over to another
eligible retirement plan within 60 days, in which case the amount rolled over generally is not
includible in income. The IRS has the authority to waive the 60-day requirement if failure to
waive the requirement would be against equity or good conscience, including cases of casualty,
disaster, or other events beyond the reasonable control of the individual. 155

The terms of a qualified retirement plan, section 403(b) plan, or governmental
section 457(b) plan generally determine when distributions are permitted. However, for many
types of plans, restrictions apply to distributions before an employee’s termination of
employment, referred to as “in-service” distributions or withdrawals. Despite such restrictions,
an in-service distribution from a qualified retirement plan that includes a qualified cash-or-
deferred arrangement (a “section 401(k) plan”) or a section 403(b) plan may be permitted in the

152 Secs.401(a),403(a),403(b),457(b),and408. Undersection 3405, distributions from these plans are
generally subjectto income tax withholding unless the recipientelects otherwise. In addition, certain distributions
from a qualified retirementplan, a section403(b) plan, ora governmental section457(b) planaresubject to
mandatory incometax withholdingat a 20-percent rate unless thedistributionis rolled over.

153 Sec. 402(c)(8)(B). Eligible retirement plans also include annuity plans described in section403(a).

13 Sec. 72(t). The 10-percentearly withdrawal tax does notapply to distributions from a governmental
section 457(b) plan.

155 Rev.Proc.2020-46,2020-451.R.B. 995, provides fora self-certification procedure (subject to
verification onaudit) that may be used by a taxpayer claiming eligibility fora waiver of the 60-day requirement with
respect to a rolloverinto a plan or IRA in certain specified circumstances.
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case of financial hardship. Similarly, a governmental section 457(b) plan may permit
distributions in the case of an unforeseeable emergency. Under a qualified retirement plan that is
a pension plan (i.e., defined benefit pension plan or money purchase pension plan), distributions
generally may be made only in the event of retirement, death, disability, or other separation from
service, although in-service distributions may be permitted after age 59%5.156

Description of Proposal

Under the proposal, an exception to the 10-percent early withdrawal tax applies in the
case of an eligible distribution to a domestic abuse victim. In addition, such eligible distributions
may be recontributed to applicable eligible retirement plans, subject to certain requirements.

Eligible distributions to a domestic abuse victim

The proposal provides that an eligible distribution to a domestic abuse victim is a
distribution from an applicable eligible retirement plan to an individual if made during the one-
year period beginning on a date on which the individual is a victim of domestic abuse by a
spouse or domestic partner. Domestic abuse is defined under the proposal as physical,
psychological, sexual, emotional, or economic abuse, including efforts to control, isolate,
humiliate, or intimidate the victim, or to undermine the victim’s ability to reason independently,
including by means of abuse of the victim’s child or another family member living in the
household. In making such a distribution, a plan administrator may rely on the participant’s
certification that the distribution is an eligible distribution to a domestic abuse victim.

An applicable eligible retirement plan, for this purpose, generally includes eligible
retirement plans other than defined benefit plans, including qualified retirement plans,
section 403(b) plans, governmental section 457(b) plans, and IRAs. It does notinclude a plan
that is subject to requirements relating to providing joint and survivor annuities and
preretirement survivor annuities. 7 The maximum aggregate amount which may be treated as an
eligible distribution to a domestic abuse victim by an individual is the lesser of $10,000 or 50
percent of the present value of the employee’s account under the plan.!5® An eligible distribution
to a domestic abuse victim is treated as meeting requirements relating to the timing of
distributions under a section 401 (k) plan, section 403(b) plan, or governmental section 457(b)
plan.1>®

Under the proposal, an employer plan is not treated as violating any Code requirement
merely because it treats a distribution to an individual (that would otherwise be an eligible
distribution to a domestic abuse victim) as an eligible distribution to a domestic abuse victim,

136 Sec. 401(a)(36); Treas. Reg. secs. 1.401-1(b)(1)(i)and 1.401(a)-1(b)(1)(i). Section401(k)plans,
section 403(b) plans, and governmental section457(b) plans also may permit in-servicedistributions afterage 59 '%.

157 Secs.401(a)(11)and417.
13 50 percent ofthe present value of the nonforfeitable accrued benefit of the employeeundertheplan.

159" An eligible distribution to a domestic abuse victim is subjectto income tax withholding unless the
recipient elects otherwise. Mandatory 20-percent withholding does not apply.
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provided that the aggregate amount of such distributions to that individual from plans maintained
by the employer and members of the employer’s controlled group!¢? does not exceed the lesser
of $10,000 or 50 percent of the present value of the employee’s accounts under the plans of the
employer’s controlled group. Thus, under such circumstances an employer plan is not treated as
violating any Code requirement merely because an individual might receive, for example, total

distributions in excess of $10,000 as a result of distributions from plans of other employers or
IRAs.

Recontributions to applicable eligible retirement plans

The proposal provides that any portion of an eligible distribution to a domestic abuse
victim may, during the three-year period beginning on the day after the date the distribution was
received, be recontributed to an applicable eligible retirement plan to which a rollover can be
made. Such a recontribution is treated as a rollover and thus is not includible in income. In the
case of a recontribution to an applicable eligible retirement plan that is not an IRA, the individual
may not recontribute an amount greater than the amount of eligible distributions made from such
plan to the individual. In addition, the individual in that case must be eligible to contribute to the
plan (other than with respect to the recontribution of the eligible distribution).

Effective Date

The proposal is effective for distributions made after the date of enactment.

15. Amendments to increase benefit accruals under plan for previous plan year allowed
until employer tax return due date

Present law

Present law provides a remedial amendment period during which, under certain
circumstances, a retirement plan may be amended retroactively in order to comply with the tax
qualification requirements.'®! In general, plan amendments to reflect changes in the law
generally must be made by the time prescribed by law for filing the income tax return of the
employer for the employer’s taxable year in which the change in law occurs (including
extensions). Discretionary amendments must be adopted by the end of the plan year.!6> The
Secretary may extend the time by which plan amendments need to be made.

Section 201 of the SECURE Act!%3 provides that if an employer adopts a qualified
retirement plan after the close of a taxable year but before the time prescribed by law for filing

10 The term “controlled group” means any group treated as a single employer under subsection (b), (c),
(m), or (0) of section 414.

11 Sec. 401(b).
162 Rev.Proc.2016-37,.2016-29 I.R.B. 136, June 29, 2016.

163 Sec. 201.
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the return of tax of the employer for the taxable year (including extensions thereof), the employer
may elect to treat the plan as having been adopted as of the last day of the taxable year.

Description of Proposal

Under the proposal, if an employer amends a stock bonus, pension, profit-sharing, or
annuity plan to increase benefits accrued under the plan effective as of any date during the
immediately preceding plan year (other than increasing the amount of matching
contributions), 194 the amendment would not otherwise cause the plan to fail to meet any of the
qualification requirements, and the amendment is adopted before the time prescribed by law for
filing the return of the employer for the taxable year (including extensions) which includes the
effective date described above which is a date during the immediately preceding plan year, the
employer may elect to treat such amendment as having been adopted as of the last day of the
plan year in which the amendment is effective.

Effective Date

The proposal applies to amendments made in plan years beginning after the date of
enactment.

16. Retroactive first year elective deferrals for sole proprietors
Present Law

Present law provides a remedial amendment period during which, under certain
circumstances, a retirement plan may be amended retroactively in order to comply with the tax
qualification requirements.'® In, general, plan amendments to reflect changes in the law
generally must be made by the time prescribed by law for filing the income tax return of the
employer for the employer’s taxable year in which the change in law occurs (including
extensions). The Secretary may extend the time by which plan amendments need to be made.

Section 201 of the SECURE Act provides that if an employer adopts a qualified
retirement plan after the close of a taxable year but before the time prescribed by law for filing
the return of tax of the employer for the taxable year (including extensions thereof), the employer
may elect to treat the plan as having been adopted as of the last day of the taxable year. That
provision permits employers to establish and fund a qualified plan by the due date for filing the
employer’s return for the preceding plan year. However, that provision does not override rules
requiring certain plan provisionsto be in effect during a plan year, such as the provision for

elective deferrals under a qualified cash or deferral arrangement (generally referred to as a
“401(k) plan”).166

164 As defined in subsection 401(m)(4)(A).
165 Sec. 401(b).

1% Treas.Reg. sec. 1.401(k)-1(e)(2)(ii).
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Under section 401 ofthe SECURE Act, a section 401(k) plan of a sole proprietor can be
funded with employer contributions as of the due date for the business’s return, but the elective
deferrals must be made as of December 31 of the prior year. However, an individual is deemed
to have made a contribution to an individual retirement plan for a taxable year if it is contributed
after the taxable year has ended but is made “on account of” that year and before the due date for

filing the IRA owner's tax return, (generally) for that year without extensions, (generally, April
15).167

Description of Proposal

The proposal provides that in the case of an individual who owns the entire interest in an
unincorporated trade or business, and who is the only employee of such trade or business, any
elective deferral !9 under a qualified cash or deferred plan which is made by such individual
before the time for filing the individual’s return for the taxable year (determined without regard
to any extensions) ending after or with the end of the plan’s first plan year, shall be treated as
having been made before the end of the plan’s first plan year. This extension of time would only
apply to the first plan year in which the 401(k) planis established.

Effective Date

The proposal is effective for plan years beginning after the date of enactment.
17. Treasury guidance on rollovers
Present Law

In general

A distribution from an employer-sponsored retirement plan or individual retirement
arrangement (“IRA”) is generally includible in income except for any portion attributable to
after-tax contributions, which result in basis.!®® Unless an exception applies, in the case ofa
distribution before age 59’2, any amount included in income is generally subject to an additional
10-percent tax, referred to as the “early withdrawal” tax. 170

Rollovers from employer-sponsored retirement plans

A distribution from a qualified retirement plan, section 403(b) plan, or a governmental
section 457(b) plan that is an eligible rollover distribution may be rolled over to another such

197 Sec. 219(f)(3). Fortaxpayers affected by a federally declared disaster, the IRS has the authority to
postponevarious tax deadlines fora periodof up toone year. Sec. 7508A and ERISAsec.518.

18 As defined in section402(g)(3).
199 Secs.402(a),403(b)(1),408(d)(1),and 457(a)(1). Undersections 402A(d) and 408A(d), a qualified
distribution from a designated Rothaccount under an employer-sponsored planand froma RothIRA isnot

mcludible in income.

170 Sec. 72(t). The early withdrawal tax does not apply to a section 457(b) plan.
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plan oran IRA. The rollover generally can be achieved by direct rollover (direct payment from
the distributing plan to the recipient plan) or by contributing the distribution to the eligible
retirement plan within 60 days of receiving the distribution (“60-day rollover”).!’! If the
distribution from an employer-sponsored retirement plan consists of property, the rollover is
accomplished by a transfer or contribution of the property to the recipient plan or IRA. Amounts
that are rolled over are usually not included in gross income.!”? Generally, any distribution of
the balance to the credit of a participant is an eligible rollover distribution with exceptions, for
example, for certain periodic payments, required minimum distributions, and hardship
distributions. 73

Direct transfer of eligible rollover distributions

Qualified retirement plans, section 403(b) plans, and governmental section 457(b) plans
are required to offer a direct rollover with respect to any eligible rollover distribution before
paying the amount to the participant or beneficiary.!7* If an eligible rollover distribution is not
directly rolled over into an eligible retirement plan, the taxable portion of the distribution
generally is subject to mandatory 20-percent income tax withholding.!”> Participants who do not
electa direct rollover but who roll over eligible distributions within 60 days of receipt also defer
tax on the rollover amounts; however, the 20 percent withheld will remain taxable unless the
participant substitutes funds within the 60-day period.

Rollovers from IRAs

Distributions from IRAs are permitted to be rolled over tax-free to another IRA or any
other eligible retirement plan. The general 60-day rollover rule (discussed above) applies to IRA
rollovers as well as rollovers from qualified retirement plans, section 403(b) annuities, and
governmental section 457(b) plans. There is no provision for direct rollovers from an IRA, but
direct payment to another eligible retirement plan (via a trustee-to-trustee transfer) generally
satisfies the requirements. Distributions from an inherited IRA (except in the case of an IRA
acquired by the surviving spouse by reason of the IRA owner’s death) and required minimum

71 Secs. 402(c), 402 A(c)(3),403(b)(8) and 457(e)(16). An exceptionto the 60-day rules applies to
rollovers of qualified planloanoffset amounts. Sec.402(c)(3)(C).

172 Distributions from qualified retirementplans, section403(b) plans, and governmental section 457 (b)
plansmayberolled into a RothIRA. Distributions from these plans that arerolled overinto a Roth IRA andthatare
not distributions from a designated Roth account mustbe included in gross income.

I3 Sec. 402(c)(4). Treas. Reg. sec. 1.402(c)-1 identifies certain other pa yments that are not eligible for
rollover, including, for example, certain corrective distributions, loans that are treated as deemed distributions under
section 72(p), and dividends on employer securities as described in section404 (k). In addition, pursuant tosection
402(c)(11),any distribution to a beneficiary of a deceased employee other than the participant’s surviving spouse is
only permitted to be rolled overto an IRA usinga direct rollover; 60-day rollovers are not available to nonspouse
beneficiaries.

174 Sec. 401(a)(31).

175 Treas.Reg. sec. 1.402(c)-2, Q&A-1(b)(3).
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distributions are not permitted to be rolled over.!7® The portion of any distribution from an IRA
that is not includible in gross income is only permitted to be rolled over to another IRA.
Generally, distributions from a traditional IRA may only be rolled over tax-free to another IRA
and distributions from a Roth IRA may only be rolled over tax-free to another Roth IRA.
However, a distribution from a traditional IRA may be rolled over to a Roth IRA as a Roth
conversion with the required income inclusion.!?”

Description of Proposal

The proposal requires the Secretary, no later than January 1, 2025, to develop and release
sample forms for (1) direct rollovers of eligible rollover distributions from employer-sponsored
retirement plans to another such plan or IRA, and (2) trustee-to-trustee transfers of amounts from
an IRA to another IRA or retirement plan. The purpose of such forms is to simplify, standardize,
and facilitate the completion of direct rollovers and trustee-to-trustee transfers. The sample
forms must be written in a manner calculated to be understood by the average person, and must
apply to both the distributing retirement plans or transferring IRAs and the receiving retirement
plans or IRAs.

Effective Date

The proposal is effective on the date of enactment.
18. Exemption for automatic portability transactions
Present Law

Distributions and rollovers

A distribution from an employer-sponsored retirement plan is generally includible in
income except for any portion attributable to after-tax contributions, which result in basis.!7®
Unless an exception applies, in the case of a distribution before age 592 from a qualified
retirement plan or a section 403(b) plan, any amount included in income is subject to an
additional 10-percent tax, referred to as the “early withdrawal” tax.17®

Rollovers

A distribution from a qualified retirement plan, section 403(b) plan, or a governmental
section 457(b) plan that is an eligible rollover distribution may be rolled over to another such

176 A trustee-to-trustee transfer between IR As is not treated as a distribution and rollover. Thus, nonspouse
beneficiaries of IRAs canmove funds to another inherited IR A established as a beneficiary of the decedent IRA
owner. In contrast,a surviving spouse is permitted torollovera distribution to his orherown IRA.

17 Sec. 408 A(d)(3).

178 Secs.402(a),403(b)(1)and457(a)(1). Undersection402A(d), a qualified distribution from a
designated Roth account underan employer-sponsored planis not includible in income.

179 Sec. 72(t).
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plan or an IRA. The rollover generally can be achieved by direct rollover (direct payment from
the distributing plan to the recipient plan) or by contributing the distribution to the eligible
retirement plan within 60 days of receiving the distribution (“60-day rollover™).!80 If the
distribution from an employer-sponsored retirement plan consists of property, the rollover is
accomplished by a transfer or contribution of the property to the recipient plan or IRA. Amounts
that are rolled over are usually not included in gross income.!®! Generally, any distribution of
the balance to the credit of a participant is an eligible rollover distribution with exceptions, for
example, for certain periodic payments, required minimum distributions, and hardship
distributions. 182

Direct transfer of eligible rollover distributions

Qualified retirement plans, section 403(b) plans, and governmental section 457(b) plans
are required to offer a direct rollover with respect to any eligible rollover distribution before
paying the amount to the participant or beneficiary. 183 If an eligible rollover distribution is not
directly rolled over into an eligible retirement plan, the taxable portion of the distribution
generally is subject to mandatory 20-percent income tax withholding. 84 Participants who do not
electa direct rollover but who roll over eligible distributions within 60 days of receipt also defer
tax on the rollover amounts; however, the 20 percent withheld will remain taxable unless the
participant substitutes funds within the 60-day period.

However, a mandatory distribution,!#5 where the present value of the nonforfeitable
accrued benefit of the participant (as determined under section 411(a)(11)) is in excess of $1,000
but does not exceed $5,000, must be directly rolled over to an IRA chosen by the plan
administrator or the payor, unless a participant elects otherwise.

180 Secs. 402(c), 402 A(c)(3),403(b)(8) and 457(e)(16). An exceptionto the 60-day rules applies to
rollovers of qualified planloanoffset amounts. Sec.402(c)(3)(C).

181 Distributions from qualified retirementplans, section403(b) plans, and governmental section 457 (b)
plansmayberolled into a RothIRA. Distributions from these plans that arerolled overinto a Roth IRA andthatare
not distributions from a designated Roth account mustbe included in gross income.

182 Sec. 402(c)(4). Treas. Reg. sec. 1.402(c)-1 identifies certain other pa yments that are not eligible for
rollover, including, for example, certain corrective distributions, loans that are treated as deemed distributions under
section 72(p), and dividends on employer securities as described in section404 (k). In addition, pursuant to section
402(c)(11),any distribution to a beneficiary of a deceased employee other thanthe participant’s surviving spouse is
only permittedto be rolled overto an IRA usinga direct rollover; 60-day rollovers are not available to nonspouse
beneficiaries.

18 Sec. 401(a)(31).
18 Treas.Reg. sec.1.402(c)-2, Q&A-1(b)(3).
185 Undersection 401(a)(3)(B)(i)
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Prohibited transactions

In general

The Code and ERISA prohibit certain transactions (“prohibited transaction’) between a
qualified retirement plan and a disqualified person (referred to as a “party in interest” under
ERISA).186 The prohibited transaction rules under the Code apply also to IRAs, Archer MSAs,
HSAs, and Coverdell ESAs. 187

Disqualified persons include a fiduciary of the plan; a person providing services to the
plan; an employer with employees covered by the plan; an employee organization any of whose
members are covered by the plan; certain owners, officers, directors, highly compensated
employees, family members, and related entities. 13¢ A fiduciary includes any person who
(1) exercises any discretionary authority or discretionary control respecting management of the
plan or exercises any authority or control respecting management or disposition of the plan’s
assets, (2) renders investment advice for a fee or other compensation, direct or indirect, with
respect to any moneys or other property of the plan, or has any authority or responsibility to do
s0, or (3) has any discretionary authority or discretionary responsibility in the administration of
the plan. 189

Prohibited transactions include the following transactions, whether direct or indirect,
between a plan and a disqualified person:

1. The sale or exchange or leasing of property,
2. The lending of money or other extension of credit,

3. The furnishing of goods, services, or facilities,

1% Sec. 4975; ERISA sec.406. The prohibited transaction rules of the Code and ERISA arevery similar;
however, some differences exist betweenthetwo sets of rules. As mentionedabove, ERISA generally doesnot
apply to governmental plans or church plans. The prohibited transaction rules under the Codealso generally do not
apply to governmental plans or church plans. However, under section 503, the trustholdingassets of a
governmental or church planmay lose its tax-exemptstatus in the case ofa prohibited transaction listed in
section 503(b). Beforethe enactmentof ERISA in 1974, section 503 applied to qualified retirementplans generally.
In connection with theenactment of'section 4975by ERISA, section 503 was amended to apply only to
governmentaland churchplans.

'87 These are included in the definition of “plan” under section4975(e)(1).

18 Sec. 4975(e)(2). Partyin interest is defined similarly under ERISA section 3(14) with respect to an
employee benefit plan. Under ERISA, employee benefit plans, defined in ERISA section 3(3), consistof two types:
pension plans (that is, retirement plans), defined in ERISA section 3(2),and welfareplans, defined in ERISA

section 3(1).

18 Sec. 4975(d)(3); ERISA sec. 3(21)(A). Under ERISA, fiduciary also includes any person designated
under ERISA section405(c)(1)(B) by a named fiduciary (thatis, a fiduciary named in the plandocument) to carry
out fiduciary responsibilities.
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4. The transfer to, or use by or for the benefit of, the income or assets of the plan,

5. In the case of a fiduciary, an act dealing with the plan’s income or assets in the
fiduciary’s own interest or for the fiduciary’s own account, and

6. The receipt by a fiduciary of any consideration for the fiduciary’s own personal
account from any party dealing with the plan in connection with a transaction

involving the income or assets of the plan. %0

Exemptions from prohibited transaction treatment

Certain transactions are statutorily exempt from prohibited transaction treatment, for
example, certain loans to plan participants and arrangements with a disqualified person for legal,
accounting, or other services necessary for the establishment or operation of a plan if no more
than reasonable compensation is paid for the services. °!

Sanctions for violations

Under the Code, if a prohibited transaction occurs, the disqualified person who
participated in the transaction is generally subject to a two-tiered excise tax. The first tier tax is
15 percent of the amount involved in the transaction. The second tier tax, imposed if the
prohibited transaction is not corrected within a certain period, is 100 percent of the amount
involved. Inthe case ofan IRA, HSA, Archer MSA or Coverdell ESA, the sanction for some
prohibited transactions is the loss of tax favored status, rather than an excise tax. A private right
of action is not available for a Code violation.

Under ERISA, DOL may assess a civil penalty against a person who engages in a
prohibited transaction, other than a transaction with a plan covered by the prohibited transaction
rules of the Code.!®2 The penalty may not exceed five percent of the amount involved in the
transaction for each year or part of a year that the prohibited transaction continues. If the
prohibited transaction is not corrected within 90 days after notice from DOL, the penalty can be
up to 100 percent of the amount involved in the transaction. A prohibited transaction by a

190 Sec. 4975(c)(1)(A)-(F)and ERISA sec. 406(a)(1)(A)-(D)and (b)(1)and (3). Under ERISA
section 406(a)(1), a plan fiduciary is prohibited from causing the planto engage in a transaction described in
paragraphs (A)-(D). ERISA section 406(b)(2) alsoprohibits a plan fiduciary, in the fiduciary’s individual ca pacity
or any other capacity, from actingin any transactioninvolvingthe plan onbehalf ofa party (orrepresenta party)
whose interests are adverse tothe interests of theplanorthe interests of plan participants or beneficiaries. ERISA
section 406(a)(1)(E)and (a)(2) relateto limitations under ERISA section407on a plan’s acquisitionorholding of
employersecurities and real property.

1 Sec. 4975(d)and ERISA sec. 408. The Code and ERISA also provide forthe grant ofadministrative
exemptions, on either anindividual or class basis, subject toa finding thatthe exemption is administratively
feasible, in the interests of the plan and ofits participants and beneficiaries, and protective of therights of
participants and beneficiaries of the plan.

192 ERISA sec. 502(i).
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fiduciary may also be the basis for an action for a breach of fiduciary responsibility by DOL, a
plan participant or beneficiary, or another plan fiduciary.

Description of Proposal

The proposal adds a new prohibited transaction exemption for any transaction which
consists of the receipt of fees and compensation by an automatic portability provider in
connection with an automatic portability transaction. An automatic portability provider is a
person who executes automatic portability transactions.

An automatic portability transaction is defined as a transfer of assets made from an
individual retirement plan which is established on behalf of an individual and to which amounts
were transferred as a result of a mandatory distribution!?? (“the individual retirement plan™) to an
employer-sponsored retirement plan!®4(other than a defined benefit plan) in which such
individual is an active participant (“the employer sponsored retirement plan”), and after such
individual has been given advance notice of the transfer and has not affirmatively opted out of
such transfer.

The prohibited transaction exemption does not apply to an automatic portability
transaction unless the following requirements are satisfied:

The automatic portability provider must acknowledge in writing, at such time and in
such format as the Secretary specifies, that the provider is a fiduciary with respect to
the individual retirement plan;

The fees and compensation received by the automatic portability provider in
connection with the automatic portability transaction (including any increases in such
fees or compensation) must not exceed reasonable compensation, and must be fully
disclosed and approved in writing in advance of the transaction by a plan fiduciary of
the employer-sponsored retirement plan that is independent of the automatic
portability provider;

The automatic portability provider must not market or sell data relating to the
individual retirement plan nor may the automatic portability provider use the data for
any purpose other than the administration of the transfers, without the express consent
of the independent plan fiduciary, after full disclosure by the automatic portability
provider of how the data will be used,;

The automatic portability provider must offer automatic portability on the same terms
to any employer sponsored retirement plan, regardless of whether the provider
provides other services for such plan;

193 Undersec.401(a)(3 1)(B)().

194 A sec. 401(a)plan,a sec.403()orsec. 403(b)plan, oran eligible deferred compensation plan under
sec.457(b) maintained by an eligible employer definedin sec. 457(e)(1)(A), other than a defined benefit plan.
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At least 30 days in advance of an automatic portability transaction, the automatic
portability provider must provide notice to the individual on whose behalf the
individual retirement plan is established which includes:

o A description of the automatic portability transaction and the fees which will
be charged in connection with the transaction;

o A description of the individual’s right to affirmatively elect not to participate
in the transaction, the procedures for such an election, and a telephone number
at which the individual can contact the automatic portability provider; and

o Such other disclosures as the Secretary may require by regulation;

Not later than three business days after an automatic portability transaction, the
automatic portability provider must provide notice to the individual on whose behalf
the individual retirement plan was established of:

o The actions taken by the automatic portability provider with respect to the
individual’s account;

o All relevant information regarding the location and amount of any transferred
assets;

o A statement of fees charged against the account by the automatic portability
provider or its affiliates in connection with the transfer;

o A telephone number at which the individual can contact the automatic
portability provider; and

o Such other disclosures as the Secretary may require by regulation;

The notices required under this prohibited transaction exemption must be written in a
manner calculated to be understood by the average intended recipient and must not
include materially misleading statements;

After liquidating the assets of the individual retirement plan to cash, an automatic
portability provider must transfer the account balance of that plan as soon as
practicable to the employer sponsored retirement plan;

For six years, an automatic portability provider must maintain the records sufficient
to demonstrate that the requirements of this prohibited transaction exemption are met;
and

An automatic portability provider must conduct an annual audit of automatic
portability transactions occurring during the calendar year in accordance with
regulations promulgated by the Secretary to demonstrate compliance with the
requirements of this prohibited transaction exemption and must submit such audit
annually to the Secretary, in such form and manner as specified by the Secretary.

The proposal authorizes the Secretary to promulgate regulations that: (1) require the
automatic portability provider to provide a notice to individuals on whose behalf an individual
retirement plan is established in advance of the notices required under the prohibited transaction
exemption; (2) restrict the receipt of third party compensation (other than a direct fee by an
employer sponsoring a plan that is in lieu of a fee imposed on an individual retirement plan
owner) by an automatic portability provider in connection with an automatic portability
transaction; (3) prohibit exculpatory provisions in an automatic portability provider’s contracts
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or communications with individuals disclaiming or limiting its liability in the event thatan
automatic portability transaction results in an improper transfer; (4) require an automatic
portability provider to take actions necessary to reasonably ensure that participant and
beneficiary data is current and accurate, and that the appropriate participants and beneficiaries, in
fact, receive all the required notices and disclosures until the assets are transferred to a new
retirement plan account.

The Secretary must issue interim final rules no later than July 1, 2023.

Effective Date

The proposal applies to transactions occurring after December 31, 2023.
19. Application of section 415 limit for certain employees of rural electric cooperatives
Present Law

Limitations on benefits provided under a qualified defined benefit plan

Benefits that may be provided to a participant under a qualified defined benefit plan must
not exceed certain specified limitations.'®> Under a defined benefit plan, the maximum annual
benefit payable to a participant at retirement cannot exceed the lesser of (1) 100 percent of the
participant’s average compensation for the participant’s high three years, or (2) a specified dollar
amount, indexed for inflation ($245,000 for 2022).196 Other restrictions apply under certain
circumstances.!”” The dollar amount limit is actuarially reduced if benefits begin before age 62,
and actuarially increased if benefits being after age 65.1°% These limits apply to amounts for or
with respect to a limitation year, which is generally the calendar year unless the terms of the plan
provide otherwise.!%?

The 100-percent defined benefit compensation limitation does not apply to governmental
plans, multiemployer plans and certain collectively bargained plans.2% In addition, the
compensation limitation does not apply to a participant in a plan maintained by certain church
organizations, who has never been a highly compensated employee.2’! An employee is a “highly
compensated employee” for the year if the employee was: (i) a five-percent owner at any time
during the plan year or the preceding plan year, or (ii) had compensation for the preceding year

195 Sec. 415(b); Treas. Reg. sec. 1.415(b)-1.

1

o

5 Sec. 415(b)(1).

1

o

7 Secs.415(b)(4); 415(b)(5);415(b)(7).

1

o

8 Secs. 415(b)(2)(C); 415(b)(2)(D).
19 Treas.Reg.sec.1.415(j)-1.

2

=3

% Secs.415(b)(7)and 415(b)(11).

2

=

! Sec. 415(b)(11).
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from the employer in excess of a specified dollar amount, indexed for inflation ($135,000 for
2022).202

For purposes of applying these limitations, in the case of a defined benefit plan, the term
annual benefit means a benefit that is payable in the form of a straight life annuity. If a benefitis
payable other than as an annual straight life annuity, then the benefit must be actuarially adjusted
to an equivalent straight life annuity.203 The interest rate assumption for this adjustment is
specified and cannot be less than the greater of five percent or the rate specified under the
plan.2%4 If the benefit is payable in the form of a single sum distribution, then the benefit is
adjusted using an interest rate that is not less than the greatest of (i) 5.5 percent, (ii) the rate that
provides a benefit of not more than 105 percent of the benefit that would be provided if the
applicable interest rate2%5 were the interest rate assumption, or (iii) the rate specified under the
plan.206

Description of Proposal

The proposal exempts an employee who is a participant in an eligible rural electric
cooperative plan from the defined benefit plan compensation limitation, if the employee is a
qualified non-highly compensated employee. An employee is a qualified non-highly
compensated employee if the employee was not a highly compensated employee2°? of an
employer maintaining the plan for the earlier of the plan year in which the employee terminated
employment, or in which distributions commence under the plan; or for any of the five plan
years immediately preceding those plans years.

For purposes of this proposal, a plan is generally treated as an eligible rural electric
cooperative plan if it is maintained by more than one employer and at least 85 percent of the
employers are certain rural cooperatives that are engaged primarily in providing electric service,
or an organization which is a national association of those organizations. 208

202 Sec. 414(q).

2

=3

3 Sec. 415(b)(2)(B); Treas. Reg. sec. 1.415(b)-1(c).

4 Sec. 415(b)2)E)).
205 As defined in sec.417(e)(3).

2

2

=

=3

5 Sec. 415(b)(2)(E)(i).

207 Within the meaning of sec. 414(q).

28 Section 401 (k)(7)(B) defines “rural cooperative” as any organization which is (i) enga ged primarily in
providingelectric service on a mutual or cooperative basis, or enga ged primarily in providing electric serviceto the
public in its service area and which is exempt from tax or which is a State orlocal government (oran agency or
instrumentality thereof), otherthan a municipality; (ii) a certain typeof civic league or business lea gue exempt from
tax, 80 percent of the members of which are described in (i); (iii) a certaintype of cooperative telephone company;
(iv) a certain type of mutual irrigation or ditch company, oris a district organizedunderthelaws of a State asa
municipal corporation for the purpose ofirrigation, water conservation, or drainage; and (v) a national association of
the organizations described above. This proposalis generally limited to non-highly compensated employees of rural
cooperatives thatprovideelectric service within themeaning of sec. 401(k)(7)(B)(i) or (ii).
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This proposal is a permissible change and an employer participating in an eligible rural
electric cooperative plan may choose to keep the current limitation in its plan language. In
addition, the Secretary is directed to prescribe rules as may be appropriate to limit this proposal
to its intended effects.?0°

Effective Date

The proposal is effective for limitation years ending after the date of enactment.
20. Insurance-dedicated exchange-traded funds
Present Law

Income exclusion and deferred tax treatment for life insurance and annuity contracts

An exclusion from gross income is provided for amounts received under a life insurance
contract paid by reason of the death of the insured.?!? Further, no Federal income tax generally
is imposed on a policyholder with respect to the earnings under a life insurance contract (‘‘inside
buildup’’). Distributions from a life insurance contract (other than a modified endowment
contract?!!) that are made prior to the death of the insured generally are includible in income
only to the extent that the amounts distributed exceed the taxpayer’s investment in the contract.
Such distributions generally are treated first as a tax-free recovery of the investment in the
contract, and then as income.2!? Present law provides a definition of life insurance designed to
limit the investment orientation of the contract.?!3

No Federal income tax is generally imposed on a deferred annuity contract holder who is
a natural person with respect to the earnings on the contract (inside buildup) in the absence of a
distribution under the contract. Annuity distributions generally are treated as partially
excludable return of basis and partially ordinary income under an “‘exclusionratio’’ (the ratio of
the investment in the contract to the expected return under the contract as of that date).?!4 Other
distributions (which for this purpose include loans) are treated as income first, then as a tax-free
return of basis.?!3 An additional 10-percent tax is imposed on the income portion of distributions

29 For example, this proposalis not intended to be used to provide large benefits to employees with low
pay in orderto avoid the impact ofthe nondiscrimination rules.

210 Sec. 101(a).

211 Sec. 7702A. Amodifiedendowment contractis generally a life insurance contract funded more rapidly
than in sevenlevelannual premiums. Distributions (including loans) from a modified endowment contract are

generally treated as income first, then as a tax-freereturn of basis. Sec. 72(e)(10).
22 Sec. 72(e).
23 Sec. 7702.
214 Sec. 72(b).

215 Sec. 72(e).
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made before age 59-1/2, and in certain other circumstances.2!® An annuity contract must
provide for certain required distributions if the holder dies before the entire interest in the
contract has been distributed.?!” No dollar limit is imposed on the amount that may be paid into
an annuity contract (that is not a pension plan contract) for Federal income tax purposes.

Variable contracts

A variable contract is generally an annuity or life insurance contract whose death benefit,
payout, or premium amounts are based on the return on and market value of underlying assets.
For tax purposes, a variable contract is defined by statute.?!® Under the statutory criteria, all or
part of the amounts received for the contract (premiums) must be allocated to a segregated asset
account of the insurer. The contract must provide for the payment of annuities, must be a life
insurance contract,2!® or must fund insurance onretired lives.?20 The contract must reflect the
investment return and the market value of the segregated asset account, or in the case of a life
insurance contract, the amount of the death benefit or period of coverage must be adjusted on the
basis of the investment return and the market value of the segregated asset account. The
segregated asset accounts for variable contracts generally are invested in a variety of investment
funds.

Diversification requirements

The investment assets held in the segregated asset account for a variable contract must be
adequately diversified.??! If the assets are not adequately diversified, the variable contract is not
treated as an annuity or life insurance contract.?2> As a result, otherwise tax-deferred or excluded
income on the contract is treated as ordinary income received or accrued by the contract holder
during the taxable year.223

When the diversification requirement for variable contracts was added in 1984, the
Conference Report stated, “[i]n authorizing Treasury to prescribe diversification standards, the

2

6 Sec. 72(q).

217 Sec. 72(s).

2

S Sec. 817(d).

219

As defined for Federal tax purposes in section 7702.

220 As described in section 807(c)(6) (governing life insurer reserve deductions).

21 Sec. 817(h).

222 The investor control doctrine canalso apply in some fact situations. This two-pronged doctrine

generally treats a contract as not a life insurance contract or not an annuity contract if the contractholder has
significant incidents of ownership with respect to the investments in the insurer segregated asset account, or if
segregated asset account assets are publicly available for purchase (i.e, not exclusively available through purchase of
the variable contract). See Rev. Rul. 81-225,1981-2 C.B. 12,as modified by Rev. Proc. 99-44 and as clarifiedand
amplifiedby Rev.Rul. 2007-7; Christofferson v. U.S.,749 F.2d 513 (8" Cir. 1984); Webber v. Commissioner, 1 44
T.C.324(2015).

22 Secs.72 and 7702, and Treas. Reg. sec. 1.817-5(a).
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conferees intend that standards be designed to deny annuity or life insurance treatment for
investments that are publicly available to investors and investments that are made, in effect, at
the direction of the investor.”224

The regulatory diversification requirements impose investment concentration limits based
on percentages of the total value of the assets in the segregated asset account.22> A safe harbor is
provided for a segregated asset account holding a regulated investment company (“RIC” or
mutual fund) that is at least as diversified as is required under the RIC rules of section 851(b)(4)
and no more than 55 percent of the value of whose assets is in cash, cash items, government
securities, and securities of other RICs. 226

The diversification requirements provide a lookthrough rule for assets held through a
RIC, real estate investment trust (“REIT”), partnership, or certain trusts such as a grantor trust.
This lookthrough rule provides that the RIC, REIT, partnership or trust is not treated as a single
investment of the segregated asset account, but rather, a pro rata portion of each of its assets is
treated as an asset of the account. 2?7

However, the lookthrough rule imposes requirements.?28 All the beneficial interests in
the RIC, REIT, partnership, or trust generally must be held by a segregated asset account. Public
access to the RIC, REIT, partnership, or trust must generally be available exclusively through the
purchase of a variable contract. For example, if an investment fund’s interests are held by a
market maker or by a financial institution that, as a participant in a clearing agency, is permitted
to purchase and redeem shares directly from the fund and sell them to third parties, then the fund
does not satisfy this requirement of the lookthrough rule.

Description of Proposal

Diversification requirements

The proposal directs the Secretary to revise the regulations setting forth diversification
requirements with respect to variable contracts under section 817(h) to facilitate the use of
exchange-traded funds (“ETFs”) under variable contracts. The proposal directs that the
lookthrough rule requirements in the regulations be amended so that satisfaction of those

22 HR.Conf.Rep.No.861,98"Cong.,2d Sess. (1984), page 1055. Similarly, the Blue Book forthe
1984 Act states that the diversification requirements were enacted “to discourage the use oftax-preferred variable
annuities and variable life insurance primarily as investment vehicles. The Congress believed that a limitationon a
customer’s ability to selectspecific investments underlying a variable contract will help ensure that a customer’s
primary motivation in purchasing the contract is more likely to be the traditional economic protections provided by
annuities and life insurance.” JointCommittee on Taxation, General Explanation of the Revenue Provisions of the
Deficit Reduction Act of 1984, Pub. L. No.98-369,JCS-41-84, December31, 1984, page 607.

22 Treas.Reg. sec. 1.817-5(b).
226 Treas.Reg.sec.1.817-5(b)(2).
227 Treas.Reg.sec. 1.817(f)(1).

228 Treas.Reg.sec.1.817(f)(2)and(3).
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requirements with respect to an ETF is not prevented by reason of beneficial interests in an
investment fund being held by one or more authorized participants or market makers.

Under the proposal, an ETF means a RIC, partnership, or trust that is registered with the
SEC as an open-end investment company or unit investment trust, and the shares of which can be
purchased or redeemed directly from the fund only by an authorized participant, and the shares
of which are traded throughout the day on a national stock exchange at market prices that may or
may not be the same as the net asset value of the shares. An authorized participant means a
financial institution that is a member or participant in a clearing agency registered under section
17A(b) of the Securities Exchange Act of 1934 that contracts with an ETF to permit the financial
institution to purchase or redeem shares of the ETF and to sell the shares to third parties,
provided that the financial institution is precluded from purchasing the shares for its own
investment purposes and from selling the shares to persons that are not market makers. A market
maker means a financial institution that is a registered broker or dealer under section 15(b) of the
Securities Exchange Act of 1934 and that maintains liquidity for an ETF on a national stock
exchange by always being ready to buy and sell shares, provided that the financial institution is
precluded from buying or selling shares to or from persons who are not authorized participants or
who are persons not permitted to buy or sell shares under the lookthrough rule in the regulations.

Effective Date

The proposal is effective for segregated asset account investments made on or after the
date that is seven years after the date of enactment.
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B. Retirees
1. Increase in age for required beginning date for mandatory distributions

Present Law

In general

Employer-provided qualified retirement plans and IRAs are subject to required minimum
distribution rules.??° Employer-sponsored retirement plans are of two general types: defined
benefit plans, under which benefits are determined under a plan formula and paid from general
plan assets, rather than individual accounts; and defined contribution plans, under which benefits
are based on a separate account for each participant, to which are allocated contributions,
earnings and losses. A qualified retirement plan for this purpose means a tax-qualified plan
described in section 401(a) (such as a defined benefit pension plan or a section 401(k) plan), an
employee retirement annuity described in section 403 (a), a tax-sheltered annuity described in
section 403(b), and a plan described in section 457(b) that is maintained by a governmental
employer. 230

In general, under the minimum distribution rules, distribution of minimum benefits must
begin to an employee (or IRA owner) no later than a required beginning date and a minimum
amount must be distributed each year (sometimes referred to as “lifetime” minimum distribution
requirements). These lifetime requirements do not apply to a Roth IRA.23! Minimum
distribution rules also apply to benefits payable with respect to an employee (or IRA owner) who
has died (sometimes referred to as “after-death” minimum distribution requirements). The
regulations provide a methodology for calculating the required minimum distribution from an
individual account under a defined contribution plan or from an IRA.232 In the case of annuity
payments under a defined benefit plan or an annuity contract, the regulations provide
requirements that the stream of annuity payments must satisfy.

Failure to make a required minimum distribution triggers a 50-percent excise tax, payable
by the individual or the individual’s beneficiary. The tax is imposed during the taxable year that

22 Secs.401(a)(9)and408(a)(6). RothIRAs, however, are notsubject to minimum distributionrules
duringthe owner’s lifetime. The IRS recently published new proposed regulations under section 401(a)(9). 87 FR
10504, Feb.24,2022 (corrected March 21,2022). The amendments to Treas. Reg. §§1.401(@)(9)-1 through
1.401(a)(9)-9, are proposed to apply forpurposes of determining RMDs for calendar years beginning on or a fter Jan.
1,2022.

20 The required minimum distributionrules also apply to section457(b) plans maintained by tax-exempt
employers other than governmental employers.

21 Sec. 408 A(c)(4). Roth IRAs are, however, subjectto the post-death minimum distribution rules that
apply to traditional IRAs. For RothIRAs, the IRA owneris treated as having died before theindividual’s required
beginningdate.

22 Reflecting the directive in section 823 ofthe Pension Protection Act of 2006 (Pub. L. No. 109-280),
pursuantto Treas. Reg. sec. 1.401(@)(9)-1, A-2(d), a governmental plan within the meaning of section414(d) ora
governmental eligible deferred compensation planis treated as having complied with the statutory minimum
distribution rules if the plan complies with a reasonable and good faith interpretation ofthose rules.
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begins with or within the calendar year during which the distribution was required. 233 The tax
may be waived if the failure to distribute is reasonable error and reasonable steps are taken to
remedy the violation. 234

Required beginning date

Required minimum distributions generally must begin by April 1 of the calendar year
following the calendar year in which the individual (employee or IRA owner) reaches age 72.
Prior to January 1, 2020, the age after which required minimum distributions were required to
begin was 70%2.23% In the case of an employer-provided qualified retirement plan, the required
minimum distribution date for an individual who is not a five-percent owner of the employer
maintaining the plan may be delayed to April 1 of the year following the year in which the
individual retires, if the plan provides for this later distribution date. For all subsequent years,
including the year in which the individual was paid the first required minimum distribution by
April 1, the individual must take the required minimum distribution by December 31.

Lifetime rules

While an employee (or IRA owner) is alive, distributions of the individual’s interest are
required to be made (in accordance with regulations) over the life of the employee (or IRA
owner) or over the joint lives of the employee (or IRA owner) and a designated beneficiary (or
over a period not extending beyond the life expectancy of such employee (or IRA owner) or the
life expectancy of such employee (or IRA owner) and a designated beneficiary).?3¢ For IRAs
and defined contribution plans, the required minimum distribution for each year generally is
determined by dividing the account balance as of the end of the prior year by the number of years
in the distribution period.2?*’ The distribution period is generally derived from the Uniform
Lifetime Table.?3® This table is based on the joint life expectancies of the individual and a
hypothetical beneficiary 10 years younger than the individual. For an individual with a spouse as
designated beneficiary who is more than 10 years younger, the joint life expectancy of the couple
is used (because the couple’s remaining joint life expectancy is longer than the length provided
in the Uniform Lifetime Table). The distribution period for annuity payments under a defined
benefit plan or annuity contract (to the extent not limited to the life of the employee (or IRA

23 Sec. 4974(a).
%4 Sec. 4974(d).

25 Section 114 ofthe SECURE Act increased the age a fter which required minimum distributions must
begin from 70%to 72, effective for distributions required to be made after December31,2019, with respectto
individuals who attain age 70" after that date.

36 Sec. 401(a)(9)(A).
27 Treas.Reg. sec. 1.401(a)(9)-5.

28 Treas.Reg.sec.1.401(a)(9)-9.

57



owner) or the joint lives of the employee (or IRA owner) and a designated beneficiary) is
generally subject to the same limitations as apply to individual accounts.?3?

After-death rules for defined contributions plans and IRAs

In the case of a defined contribution plan or IRA, if an individual dies before the
individual’s entire interest is distributed, and the individual has a designated beneficiary, unless
the designated beneficiary is an eligible designated beneficiary, the individual’s entire account
must be distributed within 10 years after the individual’s death. This rule applies regardless of
whether the individual dies before or after the individual’s required beginning date. A
designated beneficiary is an individual designated as a beneficiary under the plan or IRA.240

In the case of an eligible designated beneficiary, the remaining required minimum
distributions are distributed over the life of the beneficiary (or over a period not extending
beyond the life expectancy of such beneficiary). Such distributions generally must begin no later
than December 31 of the calendar year immediately following the calendar year in which the
individual dies. An eligible designated beneficiary is a designated beneficiary who is (1) the
surviving spouse of the individual; (2) a child of the individual who has not reached majority;
(3) disabled; (4) chronically ill; or (5) not more than 10 years younger than the individual.?#!
The required minimum distribution for each year is determined by dividing the account balance
as of the end of the prior year by a distribution period, which is determined by reference to the
beneficiary’s life expectancy.?#? Special rules apply in the case of trusts for disabled or
chronically ill beneficiaries.?*3

In the case of an individual who does not have a designated beneficiary, if an individual
dies on or after the individual’s required beginning date, the distribution period for the remaining
required minimum distributions is equal to the remaining years of the deceased individual’s
single life expectancy, using the age of the deceased individual in the year of death.?* If an
individual dies before the required beginning date, the individual’s entire account must be
distributed no later than December 31 of the calendar year that includes the fifth anniversary of
the individual’s death.24

29 Treas.Reg.sec.1.401(a)(9)-6.
20 Sec. 401(a)(9)(E)(i); Treas. Reg. sec. 1.401(a)(9)-4, Q&A-1. The individualneed not be namedaslong

asthe individualis identifiable under theterms of the plan (orIRA). However, the fact that an interest undera plan
or IRA passesto a certain individualundera will or otherwise under State law does not make that individual a

designated beneficiary unless the individualis designated as a beneficiary underthe plan or IRA.
1 Sec. 401 (a)(9)(E)(ii).
22 Treas.Reg. sec. 1.401(a)(9)-5, A-5.
3 Sec. 401(a)(9)(H)(iv).
2 Treas.Reg.sec.1.401(a)(9)-5,A-5(a).

25 Treas.Reg.sec.1.401(a)(9)-3,Q&As 1,2.
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After-death rules for defined benefit plans

In the case of a defined benefit plan, if an individual dies before the individual’s entire
interest is distributed, the minimum distribution rules vary depending on whether or not the
individual dies before or after the required beginning date. If the individual dies after
distributions have begun, the remaining interest must be distributed at least as rapidly as under
the method of distribution prior to death.?4¢ If the individual dies before distributions have
begun, the entire account must be distributed within five years after the individual’s death, unless
any portion is payable to a designated beneficiary.?4’ If any portion is payable to a designated
beneficiary, the remaining required minimum distributions are distributed over the life of the
beneficiary (or over a period not extending beyond the life expectancy of such beneficiary).
Such distributions generally must begin no later than December 31 of the calendar year
immediately following the calendar year in which the individual dies.

Annuity distributions

The regulations provide rules for the amount of annuity distributions from a defined
benefit plan, or from an annuity purchased by the plan from an insurance company, that are paid
over life (or a period not extending beyond life expectancy). Annuity distributions are generally
required to be nonincreasing over time with certain exceptions, which include, for example, (i)
increases to the extent of certain specified cost-of-living indices, (ii) a constant percentage
increase (for a qualified defined benefit plan, the constant percentage cannot exceed five percent
per year), (iii) certain accelerations of payments, and (iv) increases to reflect when an annuity is
converted to a single life annuity after the death of the beneficiary under a joint and survivor
annuity or after termination of the survivor annuity under a qualified domestic relations order.248
If distributions are in the form of a joint and survivor annuity and the survivor annuitant both is
an individual other than the surviving spouse and is younger than the employee (or IRA owner),
the survivor annuity benefit must be limited to a percentage of the life annuity benefit for the
employee (or IRA owner). The survivor benefit as a percentage of the benefit of the primary
annuitant is required to be smaller (but not required to be less than 52 percent) as the difference
in the ages of the primary annuitant and the survivor annuitant becomes greater.

Special rules for spouses

If the designated beneficiary is the individual’s spouse, commencement of distributions is
permitted to be delayed until December 31 of the calendar year in which the deceased individual
would have attained age 72. If the surviving spouse dies before distributions to such spouse
begin, the after-death rules apply after the death of the spouse as though the spouse were the
employee (or IRA owner).

%6 Sec. 401(a)(9)B)().
27 Sec. 401(a)(9)B)ii), (ii).
28 Treas.Reg.sec.1.401(a)(9)-6,A-14.
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In the case of an IRA, if the beneficiary is the surviving spouse, the spouse is permitted to
choose to calculate required minimum distributions both while the surviving spouseis alive and
after death as though the surviving spouse is the IRA owner. 24

Description of Proposal

The proposal changes the age on which the required beginning date for required
minimum distributions is based, from the calendar year in which the employee or IRA owner
attains age 72 to the calendar year in which the employee or IRA owner attains age 75, for
calendar years after 2031. If an individual has not attained the age that applies for a given
calendar year, the individual is not treated as having attained the age at which required minimum
distributions must begin for that year, regardless of whether the individual had attained the
applicable age in a prior calendar year. Thus, for example, an individual who attains age 73 in
2032 is notrequired to take a required minimum distribution for that year, even though the
individual might have been required to take a required minimum distribution for calendar year
2031, on account of having attained age 72 in 203 1.

Effective Date

The proposal is effective for calendar years beginning after the date of enactment.
2. Qualifying longevity annuity contracts
Present Law

Required minimum distributions

Background on required minimum distributions under qualified retirement plans may be
found in B.1 of this document.

Qualifying longevity annuity contracts

A “qualifying longevity annuity contract” (“QLAC”) is a deferred annuity contract that is
purchased from an insurance company for an employee that is generally scheduled to commence
payments at an advanced age (but no later than age 85)23° and which satisfies each of the
following requirements: 23!

1. Premiums for the QLAC do not exceed the lesser of a dollar or percentage limitation.
The dollar limitation is (1) $125,000 (as adjusted) ($145,000 for 2022) over (2) the
sum of (a) the premiums previously paid with respect to the contract and (b) the

2 Treas.Reg. sec.1.408-8, Q&AS.

20 Because under section401(a)(9), minimum required distributions must generally begin no later than the
April 1 of the year following the year in which the individual attains age 72, withoutthese specialrules, QLACs
would violate the requirements of section401(a)(9). See the proposaldescribed in section B.1 ofthis document,
which proposes anincreasein the age for the required beginning date for mandatory distributions.

51 Treas.Reg.sec.401(a)(9)-6,Q & A-17.
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premiums previously paid with respect to any other QLAC that is purchased for the
employee under the plan, or any other plan of the employer.252 The percentage
limitation is 25 percent of the employer’s account balance under the plan (including
the value of any QLAC held under the plan for the employee) over the previously paid
premiums with respect to the contract or with respect to any other QLAC that is
purchased for the employee under the plan, or any other plan of the employer.

2. The QLAC provides that distributions under the contract must commence not later
than the first day of the month following the individual’s attainment of age 85.

3. The QLAC provides that once distributions begin under the contract, the distributions
satisfy the minimum required distribution rules, except for the rule that annuity
payments commence on or before the required beginning date.

4. The contract does not make available any commutation benefit, cash surrender right,
or other similar feature.

5. No benefits are provided under the contract after the death of the employee other than
those provided for in the regulations.

6. When the contract is issued, the contract (or a rider or endorsement) states that it is
intended to be a QLAC.

7. The contract is not a variable contract, an indexed contract or a similar contract,
exceptas provided in guidance.

Recently, IRS and Treasury issued proposed regulations relating to required minimum
distributions from qualified plans; section 403(b) annuity contracts, custodial accounts, and
retirement income accounts; individual retirement accounts and annuities; and eligible deferred
compensation plans233 to address the required minimum distribution requirements 234 and to
update the regulations to reflect the amendments made to such distributions by sections 114 and
401 of the SECURE Act. With respectto QLACs, the definition of a QLAC in the proposed
regulations is the same as in the current regulations. 2%’

22 Includingany other plan, annuity, oraccountdescribed in sections 401(a), 403(a), 403(b), or408, oran
eligible governmental planunder section457(b).

253 Undersection 457.

2% 87FR 10504, Feb.24,2022 (corrected March21,2022). The amendments to Treas. Reg. secs.
1.401(a)(9)-1 through 1.401(a)(9)-9, are proposed to apply for purposes of determining RMDs for calendar
years beginning onor afterJan. 1, 2022. For the 2021 distribution calendaryear, taxpayers mustapply the
existing regulations, butby taking into accounta reasonable, good faith interpretation of the amendments
made by sections 114 and 401 of the SECURE Act. Compliance with the proposed regulations satisfy that
requirement.

255 See Treas. Prop. Reg. sec.1.401(a)(9)-6(q).
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Description of Proposal

Under the proposal, no later than 18 months after the date of enactment, the Secretary (or
the Secretary’s delegate) is directed to amend the minimum required distribution regulation
which applies to QLACs:

To eliminate the requirement that premiums for QLACs be limited to 25 percent (or
any other percentage) of an individual’s account balance;

To increase the dollar limitation on premiums for QLACs from $125,000 to
$200,000, and to provide that, in the case of calendar years beginning on or after
January 1 of the second year following the year of enactment of this Act, the
$200,000 dollar limitation will be adjusted at the same time and in the same manner
as the limits are adjusted under section 415(d),except that the base period will be the
calendar quarter beginning July 1 of the year of enactment of this Act, and any
increase to such dollar limitation which is not a multiple of $10,000 will be rounded
to the next lowest multiple of $10,000;

To provide that in the case of a QLAC purchased with joint and survivor annuity
benefits for the individual and his or her spouse that were permissible under the
regulations at the time the contract was originally purchased, a divorce occurring after
the original purchase and before the annuity payments commence under the contract,
does not affect the permissibility of the joint and survivor annuity benefits or other
benefits under the contract, or require any adjustment to the amount or duration of
benefits payable under the contract provided that any qualified domestic relations
order?¢ or in the case of an arrangement not subject to the qualified domestic
relations order provisions in the Code or ERISA,257 any divorce or separation
instrument (1) provides that the former spouse is entitled to the survivor benefits
under the contract, (2) does not modify the treatment of the former spouse as
beneficiary under the contract who is entitled to the survivor benefits, or (3) does not
modify the treatment of the former spouse as the measuring life for the survivor
benefits under the contract. For purposes of this proposal, the term “divorce or
separation instrument” means (1) a decree of divorce or separate maintenance or a
written instrument incident to such a decree, (2) a written separation agreement, or (3)
a decree (not described in (1)) requiring a spouse to make payments for the support or
maintenance of the other spouse;

To ensure that the regulation does not preclude a contract from including a provision
under which an employee may rescind the purchase of the contract within a period
not exceeding 90 days from the date of purchase (the “short free look period.”); and

26 Within the meaning of section 4 14(p).

27 Sec.414(p)orsec.206(d) of ERISA.
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Regulatory Successor Provision

Any reference to a regulation is treated as including a reference to any successor
regulation.

Effective Date

The proposal is generally effective with respect to contracts purchased or received in an
exchange on or after the date of enactment. The changes with respect to joint and survivor
annuities and the short free look period are effective with respect to contracts purchased or
received in an exchange on or after July 2, 2014.

Prior to the date the Secretary issues final regulations, the Secretary shall administer and
enforce the law in accordance with the effective dates above, and taxpayers may rely upon their
reasonable good faith interpretations of the law prior to this proposal becoming effective.

3. Remove required minimum distribution barriers for life annuities
Present Law

Required minimum distributions

Background on required minimum distributions under qualified retirement plans may be
found in B.1 of this document.

Annuities

A plan will not fail to satisfy the minimum required distribution rules merely because
distributions are made from an annuity contract which is purchased with the employee’s benefit
by the plan from an insurance company.2°® Prior to the date that an annuity contract under an
individual account plan commences benefits under the contract, the interest of the employee or
beneficiary under that contract is treated as an individual account for purposes of the required
minimum distribution requirements.23 Once distributions are required to begin (on the required
beginning date), payments under the annuity contract will satisfy the required minimum
distribution rules if distributions of the employee’s entire interest are paid in the form of periodic
annuity payments for the employee’s life (or the joint lives of the employee and beneficiary) or
over a period certain as defined in the regulations.?60

28 Treas.Reg. sec.1.401(a)(9)-6,A-4.

29 Treas.Reg.sec.1.401(a)(9)-6, A-12(a).

260 Treas.Reg. sec. 1.401(a)(9)-6, A-1,-3 and-4. If the annuity contractis purchased a fter the required
beginning date, the first payment mustbegin on or before the purchase dateand the paymentrequired mustbe made
no laterthan the end of that required period.
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All annuity payments (whether paid over an employee’s life, joint lives or a period
certain) must be nonincreasing, or only increase in accordance with certain exceptions. 26!

There are additional increases permitted for annuity payments under annuity contracts
purchased from insurance companies. If the total future payments expected to be made under the
annuity contract (“future expected payments”) exceed the “total value being annuitized,” the
payments under the annuity contract will not fail to satisfy the nonincreasing payment
requirement merely because the payments (1) are increased by a constant percentage, applied not
less frequently than annually; (2) provide for a final payment upon the death of the employee that
does not exceed the excess of the total value being annuitized over the total of payments before
the death of the employee; (3) are increased as a result of dividend payments or other payments
that result from actuarial gains but only if actuarial gain is measured no less frequently than
annually and the resulting payments are either paid no later than the year following the year for
which the actuarial experience is measured or paid in the same form as the payment of the
annuity over the remaining period of the annuity; and (4) are increased for certain accelerations
of payment.2°2 However, in operation, this actuarial test does not permit certain guarantees in
life annuities such as certain guaranteed annual increases, return of premium death benefits and
period certain guarantees for participating annuities.

Recently, IRS and Treasury issued proposed regulations relating to required minimum
distributions from qualified plans; section 403(b) annuity contracts, custodial accounts, and
retirement income accounts; individual retirement accounts and annuities; and eligible deferred
compensation plans?63 to address the required minimum distribution requirements 264 and to
update the regulations to reflect the amendments made to such distributions by sections 114 and
401 of the SECURE Act.

Like the existing regulations, the proposed regulations generally provide that all
payments under a defined benefit plan or annuity contract must be nonincreasing, subjectto a
number of exceptions. The existing regulations provide a number of exceptions under which
payments from annuity contracts purchased from insurance companies may increase, and certain
of these exceptions apply only if the total future expected payments under the contract exceed
the total value being annuitized. The proposed regulations make a minor modification to the
rules to clarify the calculation of the total future expected payments and the total value being
annuitized. The proposed regulations also provide three additional exceptions to the

21 Treas.Reg. sec. 1.401(a)(9)-6, A-14(a). The exceptions include eligible cost of living increases,
increased benefits resulting from a plan amendment, and lump sum distributions made to a beneficiary uponthe
deathofthe employee.

%2 Treas.Reg. sec. 1.401(a)(9)-6, A-14(c).
263 Undersection 457.

264 87 FR 10504, Feb.24,2022 (corrected March21,2022). The amendments to Treas. Reg.
§§1.401(a)(9)-1 through 1.401(a)(9)-9, are proposed to apply for purposes of determining RMDs for
calendaryears beginning on or afterJan. 1, 2022. For the 2021 distribution calendaryear, taxpayers must
apply the existing regulations, butby taking into accounta reasonable, good faith interpretation of the
amendments made by Sections 114 and 401 ofthe SECURE Act. Compliance with the proposed regulations
satisfy thatrequirement.
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nonincreasing payments requirement for annuities issued by insurance companies that apply
without regard to a comparison of the total future expected payments and the total value being
annuitized.2% First, the proposed regulations allow an annuity contract to provide a final
payment upon the death of the employee that does not exceed the excess of total value being
annuitized over the total of payments before the death of the employee. Second, the proposed
regulations allow an annuity contract to offer a short-term acceleration of payments, under which
up to one year of annuity payments are paid in advance of when those payments were scheduled
to be made. The third exception allows an annuity contract to provide an acceleration of
payments that is required to comply with the special rules for certain defined contribution
plans.266

Description of Proposal

The proposal amends the minimum required distribution rules to permit commercial
annuities?¢’ that are issued in connection with any eligible retirement planZ%® to provide one or
more of the following types of payments on or after the annuity starting date:

e Annuity payments that increase by a constant percentage, applied not less frequently
than annually, at a rate that is less than five percent per year;

e A lump sum payment that results in a shortening of the payment period with respect
to an annuity, or a full or partial commutation of the future annuity payments,
provided that such a lump sum is determined using reasonable actuarial methods and
assumptions, determined in good faith by the issuer of the contract;

e A lump sum payment that accelerates the receipt of annuity payments that are
scheduled to be received within the ensuing 12 months, regardless of whether such
acceleration shortens the payment period with respect to the annuity, reduces the
dollar amount of benefits to be paid under the contract, or results in a suspension of
annuity payments during the period being accelerated;

e Dividends or similar distributions determined in an actuarially reasonable manner;
and

e Lump sum return of premium death benefits.

265 Prop. Treas.Reg. sec. 1.401(a)(9)-6(0)(4).
266 Under section 401(a)(9)(H).
267 Within the meaning of section 3405(e)(6)

268 Within the meaning of section 402(c)(8)(B), other thana defined benefit plan.
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Effective Date

The proposal is effective as of the date of enactment.
4. Eliminating a penalty on partial annuitization
Present Law

Required minimum distributions

Background on required minimum distributions under qualified retirement plans may be
found in section B.1 of this document. Proposed regulations relating to required minimum
distributions from qualified plans were recently issued?¢ to update the regulations to reflect the
amendments made to such distributions by the SECURE Act.270

Annuity distributions

Additional background on annuity distributions from a qualified plan may be found in
section B.3 of this document.

For IRAs and defined contribution plans, the required minimum distribution for each year
generally is determined by dividing the account balance as of the end of the prioryear by the
number of years in the distribution period.?’! A plan will not fail to satisfy the minimum
required distribution rules merely because distributions are made from an annuity contract which
is purchased with the employee’s benefit by the plan from an insurance company.27? Prior to the
date that an annuity contract under an individual account plan commences benefits under the
contract, the interest of the employee or beneficiary under that contract is treated as an individual
account for purposes of the required minimum distribution requirements.?7

Once distributions are required to begin (on the required beginning date), payments under
the annuity contract will satisfy the required minimum distribution rules if distributions of the
employee’s entire interest are paid in the form of periodic annuity payments for the employee’s
life (or the joint lives of the employee and beneficiary) or over a period certain as defined in the
regulations.2’* However, if a portion of the employee’s account balance under a defined

269 87 FR 10504, Feb.24,2022 (corrected March21,2022). The amendments to Treas. Reg.
§§1.401(a)(9)-1 through 1.401(a)(9)-9, are proposed to apply for purposes of determining RMDs for
calendaryears beginning on or afterJan. 1, 2022.

210 Sections 114and 401.
27! Treas.Reg.sec. 1.401(a)(9)-5.
2”2 Treas.Reg. sec. 1.401(a)(9)-6, A-4.

23 Treas.Reg. sec.1.401(a)(9)-6, A-12(a).

2" Treas.Reg. sec. 1.401(a)(9)-6, A-1,-3 and-4. If the annuity contract is purchased a fter the required
beginning date, the first payment mustbegin on or before the purchase dateand the paymentrequired mustbe made
no laterthe end ofthat required period.
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contribution plan is used to purchase an annuity contract (while another portion stays in the
account), the remaining account under the plan must be distributed in accordance with the
required minimum distribution rules for defined contribution plans, and the annuity payments
under the annuity contract must satisfy the required minimum distribution rules applicable to
defined benefit plans and annuity contracts.?’”> The proposed regulations generally retain this
rule.27

Description of Proposal

The proposal directs the Secretary (or delegate) to amend the required minimum
distribution rules for defined contribution plans so that partial annuity payments could be taken
into account for purposes of satisfying the required distribution rules for those plans.

Under the proposal, if an employee’s benefit is in the form of an individual account under
a defined contribution plan, the plan may allow the employee to elect to have the required
distribution amount from such account for a year be calculated as the excess of the total required
amount for such year over the annuity amount for such year. The total required amount means
the amount required to be distributed from a defined contribution plan under the rules applicable
to such plans for a year determined by treating the account balance as of the last valuation date in
the immediately preceding calendar year as including the value on that date of all annuity
contracts that were purchased with a portion of the account and from which payments are made
under the required distribution rules applicable to annuities. Annuity amount for the year means
the total amount distributed in the year from all annuity contracts purchased from the individual
account.

The proposal also directs the Secretary to issue conforming amendments for the
distribution rules applicable to a tax-sheltered annuity plan (“section 403(b) plan”), an eligible
deferred compensation plan of a State or local government employer (a “governmental
section 457(b) plan”), and an individual retirement arrangement (an “IRA”). Under these
amendments, any IRA or section 403(b) plan that an individual holds as the owner, or which an
individual holds as a beneficiary of the same, are treated as one plan for purposes of determining
the required distribution.

5 Treas.Reg. sec. 1.401(a)(9)-8, A-2(a). If a partial annuity is purchased, then the rules require the
remaining account balance in the defined contribution plan to satisfy the required minimum distributionrules
applicable to defined contribution plans. Theannuity payments under the annuity contract must satisfy the rules

applicable to defined benefit plans and annuity contracts.

276 Prop. Treas.Reg. sec. 1.401(a)(9)-5. The proposed regulations specify thatif an annuity is purchased
that theplanwill satisfy the required minimum distribution rules only if, in the year of purchase, distributions from
the individual accountsatisfy therules applicable to defined contribution plans, and for calendar years following the
year of purchase, payments under the annuity contract are madein accordance with therules applicable to defined
benefit plans and annuity contracts. Payments undertheannuity contractduringtheyear in which the annuity
contractis purchased are treated as distributions from the individual account for purposes of determining whether
the distributions from the individual account satisfy the required minimum distributionrules in the calendar year of
purchase.
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Effective Date

The modifications and amendments required by this proposal will be deemed to have
been made (and laws will be applied as if the actions the Secretary is required to take had been
taken) as of the date of enactment.

5. Reduction in excise tax on certain accumulations in qualified retirement plans
Present Law

Background on required minimum distributions under qualified retirement plans may be
found in B.1 of this document.

The Code imposes an excise tax on an individual if the amount distributed to an
individual during a taxable year is less than the required minimum distribution under the plan for
that year.?”7 The excise tax is equal to 50 percent of the shortfall (that is, 50 percent of the
amount by which the required minimum distribution exceeds the actual distribution). However,
the Secretary may waive the tax if the individual establishes that the shortfall was due to
reasonable error and reasonable steps are being taken to remedy the error.

Description of Proposal

The proposal reduces the excise tax that generally applies to the failure to take required
minimum distributions from 50 percent of the shortfall to 25 percent.

In addition, the proposal further reduces the excise tax to 10 percent in the case of an
individual who receives a distribution during the correction window of the amount which
resulted in the imposition of the excise tax, and who submits a return during the correction
period reflecting the excise tax. The correction window is defined as the time period beginning
on the date the excise tax is imposed with respect to the shortfall of distributions from a qualified
retirement plan or eligible deferred compensation plan (as defined in section457(b)), and ending
on the earliest of (1) the date of mailing a notice of deficiency?’® with respect to the excise tax
imposed under this section, (2) the date on which the excise tax imposed under this section is
assessed, or (3) the last day of the second taxable year that begins after the end of the taxable
year in which the excise tax is imposed.

Effective Date

The proposal applies to taxable years beginning after the date of enactment.

27 Sec. 4974.

278 Pursuantto section 6212.
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6. Clarification of substantially equal periodic payment rule
Present Law

Recapture of the early withdrawal tax for substantially equal periodic payments

Distributions from a Qualified Retirement Plan

Additional background on distributions from tax-favored retirement plans may be found
in section A.5 of this document.

A distribution from a qualified retirement plan, a section403(b) plan, or an IRA received
before age 594 is subject to a 10-percent additional tax (referred to as the “early withdrawal
tax”’) on the amount includible in income unless an exception applies.2’® One exception to the
early withdrawal tax is for distributions made as a series of substantially equal periodic payments
(not less frequently than annually) that are made for the life or life expectancy of the employee
or the joint lives or life expectancies of the employee and their designated beneficiary. 280

However, if the series of payments is terminated or modified before the end of the 5-year
period beginning on the date of the first payment, or before the employee attains age 59 "2, then
the entire series of distributions is subject to the 10-percent early withdrawal tax.28! In that case,
the 10-percent early withdrawal tax is imposed for the first taxable year in which the payments
were modified and is the same amount as would have been imposed had the exception not
applied (plus interest for the deferral period).282

Payments are considered to be substantially equal periodic payments for purposes of the
exception to the 10-percent early withdrawal tax if they are made in accordance with one of three
permissible calculation methods.?83 An individual who begins distributions as a series of
substantially equal periodic payments using one method can, in certain circumstances, make a
one-time modification to the required minimum distribution method to determine the payment
for the year of the change and all subsequent years without triggering the application of the 10-
percent early withdrawal tax.2®* However, because all three calculation methods for
substantially equal periodic payments are calculated using an account balance as of a specified

27 Sec. 72(t). The 10-percentearly withdrawal tax does notapply to distributions froma governmental
section 457(b) plan.

20 Sec. 72(6)2)(A)V).

21 Sec. 72(t)(4)and sec. 72(t)(10). Modification due to death ordisability, orby reason of distributionto a
qualified public sa fety employee from a governmental planis permitted without penalty.

22 Sec. 72(t)(4)(A)ii).

283 Notice 2022-6,2022-51.R.B.460. The three methods are based on themethods described in Rev. Proc.
2002-62,2002-42 1.R.B. 710, and include the required minimum distribution method, the fixed amortization
method, andthe fixed annuitization method.

2% Notice 2022-6,2022-5 1.R.B.460. Once this one-time change in method is made, any further
modification will result in application of the 10-percentearly withdrawal tax.
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valuation date, a modification is considered to have occurred (and the 10-percent early
withdrawal tax would then apply) if, after that first valuation date, there is (1) any addition to the
account balance other than gains or losses, (2) any transfer of a portion of the account balance to
another retirement plan, or (3) a rollover of the amount received by the taxpayer to another
account.?®

Distributions from Annuity Contracts

Similarly, if a taxpayer receives any amount under a non-qualified annuity contract, the
taxpayer’s income is increased by 10-percent of the amount received which is includible in gross
income.28¢ There are also exceptions to this 10-percent additional tax, one of which s for a
series of substantially equal periodic payments.287 The rules applying this exception are
generally parallel to the rules described above, including the recapture of the 10-percent
additional tax if the series of substantially equal periodic payments is subsequently modified.288
In addition, the same principles described with respect to distributions from a qualified
retirement plan apply when determining whether a change in substantially equal periodic
payments will be treated as a modification for purposes of the 10-percent additional tax.2%°

Tax-Reporting

Information reporting on distributions from qualified plans and annuity contracts is
required from certain persons, such as employers, plan administrators, trustees.2?0 Failure to
comply with those reporting requirements can result in penalties.?’! These penalties may be
waived in certain circumstances, including with respect to any failure due to reasonable cause
and not willful neglect. 292

Description of Proposal

If a series of equal periodic payments are being made from a qualified retirement plan
then, under the proposal, the transfer or a rollover from such qualified retirement plan of all or a
portion of the taxpayer’s benefit under the plan that is made to a subsequent qualified plan is not
considered a modification for purposes of the 10-percent early withdrawal tax provided that the
transfer or rollover results in distributions that satisfy the series of substantially equal period
payment exception. Compliance with this exception is determined based on the combined

% Notice 2022-6,2022-51.R.B. 460.

2

0

¢ Sec. 72(q)(1).

2

0

7 Sec. 72(q)(2)(D).

2

o

# Sec. 72(q)(3).

2

®©

° Notice 2022-6,2022-5 1.R.B. 460.
20 Secs. 408(i); 6047(d).
1 Secs.6721;6722.

22 Sec. 6724.
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distributions from both plans as if the payments had been made only from the transferor plan.
Qualified retirement plan for this purpose includes section 403(b) plans and IRAs. Similar relief
is available following the tax-free exchange of all or a portion of a non-qualified annuity contract
for another contract.

The proposal also adds a safe harbor for annuity payments specifying that periodic
payments do not fail to be treated as substantially equal for purposes of the exception to the 10-
percent early withdrawal tax merely because they are amounts received as an annuity. Such
payments are deemed substantially equal if they are payable over the time periods set forth in the
exception to the 10-percent early withdrawal tax for substantially equal periodic payments and
satisfy the required minimum distribution requirements applicable to annuity payments.

The proposal also provides relief from the penalties associated with the applicable
reporting requirements for distributions by permitting reliance on a certification from the
taxpayer that the transfer or rollover meets the requirements needed for purposes of the exception
to the 10-percent additional tax, absent knowledge to the contrary.

Effective Date

The amendments made by this proposal will apply to transfers, rollovers, exchanges, and
distributions (as applicable) occurring on or after the date of enactment.

7. Recovery of retirement plan overpayments
Present Law

Employee Plans Compliance Resolution System

A retirement plan that is intended to be a tax-qualified plan provides retirement benefits
on a tax-favored basis if the plan satisfies all of the qualification requirements under the Code.23
Similarly, an annuity that is intended to be a tax-sheltered annuity provides retirement benefits
on a tax-favored basis if the program satisfies all of the requirements under the Code applicable
to section 403(b) plans. Failure to satisfy all of the applicable requirements may disqualify a
plan or annuity for the intended tax-favored treatment.

The IRS has established the Employee Plans Compliance Resolution System (“EPCRS”),
which is a comprehensive system of correction programs for sponsors of retirement plans and
annuities that are intended, but have failed, to satisfy the applicable requirements under the
Code.?** EPCRS permits employers to correct compliance failures and continue to provide their
employees with retirement benefits on a tax-favored basis.

The IRS designed EPCRS to (1) encourage operational and formal compliance,
(2) promote voluntary and timely correction of compliance failures, (3) provide sanctions for

23 Sec.401(a).

2% The requirements under sections 401(a), 403(a), or403(b), as applicable. Rev.Proc.2021-30,2021-30,
I1.R.B.2021-31.
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compliance failures identified on audit that are reasonable in light of the nature, extent, and
severity of the violation, (4) provide consistent and uniform administration of the correction
programs, and (5) permit employers to rely on the availability of EPCRS in taking corrective
actions to maintain the tax-favored status of their retirement plans and annuities.

The basic elements of the programs that comprise EPCRS are self-correction, voluntary
correction with IRS approval, and correction on audit. The Self-Correction Program (“SCP”)
generally permits a plan sponsor that has established practices and procedures (formal or
informal) reasonably designed to promote and facilitate overall compliance in form and
operation with applicable Code requirements to correct certain insignificant failures at any time
(including during an audit), and certain significant failures within a three-year period, without
payment of any fee or sanction. The Voluntary Correction Program (“VCP”) permits an
employer, at any time before an audit, to pay a limited fee and receive IRS approval of a
correction. For a failure that is discovered on audit and corrected, the Audit Closing Agreement
Program (“Audit CAP”) provides for a sanction that bears a reasonable relationship to the nature,
extent, and severity of the failure and that takes into account the extent to which correction
occurred before audit.

SCP, VCP and Audit CAP are not available to correct failures relating to the diversion or
misuses of plan assets.2?5 With respect to the SCP program, in the event that the plan or the plan
sponsor has been a party to an abusive tax avoidance transaction, SCP is not available to correct
any operational failure that is directly or indirectly related to the abusive tax avoidance
transaction. 2%

SEP and SIMPLE Plans

SCP and VCP?7 under EPCRS are available to a SEP or SIMPLE plan.2°® SCP is only
available to such a plan to correct insignificant operational failures,?°? and only if the SEP or
SIMPLE plan is established and maintained on a document approved by the IRS.

2% Sec. 4.11 of Rev. Proc.2021-30.
2% Sec. 4.12 of Rev. Proc.2021-30.
27 Sec. 6.11 of Rev. Proc.2021-30.

% Secs. 1.01 and 1.02 ofRev. Proc.2021-30. ASEP is a plan intended to satisfy the requirements of
Code section408(k); a SIMPLE plan is a plan intended to satisfy the requirements of Codesection 408(p). Secs.
5.06and5.07 of Rev. Proc.2021-30.

29 Sec. 4.01(c)of Rev. Proc.2021-30.
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Section 457(b) plans

EPCRS does not apply to section 457(b) plans. However, the IRS will accept
submissions relating to section 457(b) plans on a provisional basis outside of EPCRS through
standards that are similar to those that apply to VCP filings.3%

Recoupment of overpayments

An overpayment is defined as a qualification failure due to a payment being made to a
participant or beneficiary that exceeds the amount payable to such individual under the terms of
the plan or that exceeds a limitation provided in the Code or regulations.3?! Overpayments
include both payments from a defined benefit plan and from a defined contribution plan (either
not made from the individual’s account under the plan or not permitted to be paid under the
Code, the regulations, or the terms of the plan).

Overpayments from defined benefit plans

In general, subject to certain conditions, an overpayment from a defined benefit plan may
be corrected by adopting a retroactive amendment to conform to the plan’s operation, by the
return of overpayment correction method, the adjustment of future payments correction method,
the funding exception correction method, or the contribution correction method.3%> Depending
on the nature of the overpayment, other appropriate correction methods may be used Any other
correction method used must satisfy the EPCRS correction principles and other requirements set
forth in the EPCRS guidance.3%

Under the funding exception correction method, corrective payments are not required for
certain underfunded defined benefit plans which are subject to certain benefit limitations304,
provided that the plan’s certified or presumed adjusted funding target attainment percentage
(“AFTAP”) that is applicable to the plan at the date of correction is equal to at least 100 percent
(or, in the case of a multiemployer plan, the plan’s most recent annual funding certification
indicates that the plan is not in critical, critical and declining, or endangered status,3%5 determined
at the date of correction). Future benefit payments to an overpayment recipient must be reduced
to the correct benefit payment amount. No further corrective payments from an overpayment
recipient or any other party are required or permitted and no further reductions to future benefit

3% Sec. 4.09 of Rev. Proc. 2021-30.
301 Sec. 5.01(3)(c)and5.02(4) of Rev. Proc. 2021-30.

392 Sec. 6.06(3)andsec.2.05 of Appendix B of Rev. Proc.2021-30. The funding exception correction
method and the contribution credit correction method were added to EPCRS by Rev. Proc. 2021-30.

303 Sec. 6.02 of Rev. Proc. 2021-30.
304 Undersec.436.

395 As defined in sec.432.
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payments to an overpayment recipient, or any spouse or beneficiary of an overpayment recipient,
are permitted.

Under the contribution credit correction method, the amount of overpayments required to
be repaid to the plan is the amount of the overpayments reduced (but not below zero) by: (1) the
cumulative increase in the plan’s minimum funding requirements attributable to the
overpayments (including the increase attributable to the overstatement of liabilities, whether
funded through cash contributions or through the use of a funding standard carryover balance,
prefunding balance, or funding standard account credit balance), beginning with (1) the plan year
for which the overpayments are taken into account for funding purposes, through (2) the end of
the plan year preceding the plan year for which the corrected benefit payment amount is taken
into account for funding purposes; and (B) certain additional contributions in excess of minimum
funding requirements paid to the plan after the first of the overpayments was made. This
reduction is referred to as a “contribution credit.” Future benefit payments to an overpayment
recipient must be reduced to the correct benefit payment amount. For purposes of EPCRS, if the
amount of the overpayments is reduced to zero after the contribution credit is applied, no further
corrective payments from any party are required, no further reductions to future benefit payments
to an overpayment recipient, or any spouse or beneficiary of an overpayment recipient, are
permitted, and no further corrective payments from an overpayment recipient, or any spouse or
beneficiary of an overpayment recipient, are permitted. However, if a net overpayment remains
after the application of the contribution credit, the plan sponsor or another party must take further
action to reimburse the plan for the remainder of the overpayment.

Overpayments from defined contribution plans

An overpayment from a defined contribution plan or section 403(b) plan is generally
corrected by plan amendment to conform the plan to the plan’s operation, subject to the
requirements of EPCRS.3% If the overpayment is not corrected by plan amendment, the plan
sponsor may correct the overpayment in accordance with the return of overpayment correction
method.3%7 Depending on the nature of the overpayment, other appropriate correction methods
may be used. An appropriate correction method may include using rules similar to those
described in the EPCRS guidance, but having the employer or another person contribute the
amount of the overpayment (with the appropriate interest) to the plan instead of seeking
recoupment from an overpayment recipient. Any other correction method used must satisfy the
correction principles3?® and any other applicable EPCRS rules.

3% See secs. 6.06(4)and2.04 of Appendix B of Rev. Proc.2021-30.
37 Sec. 6.06(4)(c) of Rev. Proc. 2021-30.

308 As set forth in sec. 6.02 of Rev. Proc.2021-30.
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Description of Proposal3?”’

Under the proposal, a plan will not fail to be treated as a qualified plan, section 403(a)
annuity, section 403(b) tax sheltered annuity or a governmental plan3'? (and will not fail to be
treated as satisfying the requirements of section 401 or 403) merely because (1) the plan fails to
obtain payment from any participant, beneficiary, employer, plan sponsor, fiduciary, or other
party on account of any inadvertent benefit overpayment made by the plan, or (2) the plan
sponsor amends the plan to increase past or future benefit payments to affected participants and
beneficiaries in order to adjust for prior inadvertent benefit overpayments. Notwithstanding the
foregoing, the plan may instead reduce future benefit payments to the correct amount provided
for under the terms of the plan or seek recovery from the person or persons responsible for the
overpayment. If anemployer decides not to recover an overpayment, nothing in this proposal
relieves that employer of any obligation imposed upon it to make contributions to a plan to
satisfy the minimum funding requirements3!! or to prevent or restore an impermissible
forfeiture.3!2 In addition, the plan must observe any salary, compensation or benefit limitations
imposed upon it,3!3 and may enforce such limitations using any method approved by the
Secretary for recouping benefits previously paid or allocations previously made in excess of such
limitations.

The Secretary may issue regulations or other guidance of general applicability specifying
how benefit overpayments and their recoupment or non-recoupment from a participant or
beneficiary are to be taken into account for purposes of satisfying any requirement applicable to
such a plan.

Rollovers

In the case of an inadvertent benefit overpayment from a plan which is transferred to an
eligible retirement plan by or on behalf of a participant or beneficiary, (1) the portion of the
overpayment with respect to which recoupment is not sought on behalf of the plan will be treated
as having been paid in an eligible rollover distribution if the payment would have been an
eligible rollover distribution but for being an overpayment, and (2) the portion of such
overpayment with respect to which recoupment is sought on behalf of the plan will be permitted
to be returned to the plan, and in such case, will be treated as an eligible rollover distribution
transferred to such plan by the participant or beneficiary who received the overpayment (and the
plans making and receiving such transfer will be treated as permitting such transfer).

39 Modifications to Labor provisions are necessary to effectuate this proposal.
319 Under section 219(g)(5)(A)(i), (i), (iii) or (iv).

311 Undersections 412 and430.

312 Tn accordance with section411.

313 Secs.401(a)(17)and415.
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Effective Date

The proposal applies to plan years beginning after date of enactment.

Plans, fiduciaries, employers, and plan sponsors are entitled to rely on a good faith
interpretation of then existing administrative guidance for inadvertent benefit overpayment
recoupments and recoveries that commenced before the first day of the first plan year beginning
after date of enactment.

8. Retirement Savings Lost and Found
Present Law

Pension Benefit Guaranty Corporation Missing Participants Program

When a defined benefit pension plan (maintained by a single employer and subject to the
plan termination insurance program under Title IV of ERISA) terminates under a standard
termination, the plan administrator generally must purchase annuity contracts froma private
insurer to provide the benefits to which participants are entitled and distribute the annuity
contracts to the participants.

If the plan administrator of a terminating single employer plan cannot locate a participant
after a diligent search (has a “missing participant”), the plan administrator may satisty the
distribution requirement only by purchasing an annuity from an insurer or transferring the
participant’s designated benefit to the Pension Benefit Guaranty Corporation (“PBGC”). The
PBGC holds the benefit of the missing participant as trustee until the PBGC locates the missing
participant and distributes the benefit.3!4

Pursuant to the Pension Protection Act of 2006,3!5 the PBGC prescribed rules for
terminating multiemployer plans similar to the missing participant rules applicable to terminating
single employer plans subject to Title IV of ERISA. In addition, plan administrators of certain
types of plans not otherwise subject to the PBGC termination insurance program are permitted,
but not required, to elect to transfer missing participants’ benefits to the PBGC upon plan
termination. Specifically, the prescribed rules extend the missing participants program (in
accordance with regulations) to defined contribution plans,3'® defined benefit pension plans that
have no more than 25 active participants and are maintained by professional service employers,
and the portion of defined benefit pension plans that provide benefits based upon the separate
accounts of participants and therefore are treated as defined contribution plans under ERISA.

314 Sec. 4041(b)(3)(A); sec. 4050 of ERISA.
315 Pub. L. No. 109-280, August 17,2006.

316 The Missing Participants program for Defined Contribution plans covers common types of defined
contribution pension plans; specifically section401(k) plans, profit sharing plans, money purchase plans, target
benefit plans, employee stock ownership plans, stock bonus plans, and section403(b)(7) plans subjectto Title I of
ERISA. Some examples of plans not covered are governmental plans, churchplans, and plans thatcannot pay
benefitsto PBGCin cash. See 29 C.F.R.sec.4050.201.
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On December 22,2017, PBGC established the PBGC Defined Contribution Missing
Participants Program (“Missing Participants Program”) to hold retirement benefits for missing
participants and beneficiaries in most terminated defined contribution plans and to help those
participants and beneficiaries find and receive those benefits.3!”

Department of Labor

A fiduciary safe harbor3!® may apply with respect to distributions from terminated
individual account plans?!® and abandoned plans32° on behalf of participants and beneficiaries
who fail to make an election regarding a form of benefit distribution, including “missing
participants.” The safe harbor generally requires that distributions be rolled over to an individual
retirement account or annuity (IRA), although in limited circumstances fiduciaries may make
distributions to certain bank accounts or to a state unclaimed property fund. If the conditions of
the safe harbor are met, a fiduciary (including a Qualified Termination Administrator (“QTA”)
in the case of an abandoned plan) is deemed to have satisfied the requirements of section 404(a)
of ERISA with respect to distributing benefits, selecting a transferee entity, and investing funds
in connection with the distribution.

The DOL consulted with the PBGC during the PBGC’s development of its Missing
Participants Program. As noted in the preamble to the final rule adopting the Missing
Participants Program, the DOL may revise its fiduciary safe harbor regulation so that transfers to
the PBGC by terminating individual account plans would be eligible for relief under the safe
harbor.

On January 12,2021, the DOL issued Field Assistance Bulletin 2021-0132! in which it
announced that pending further guidance, the DOL will not pursue fiduciary violations against
either responsible plan fiduciaries of terminating defined contribution plans or QTAs of
abandoned plans32? in connection with the transfer of a missing or non-responsive participant’s
or beneficiary’s account balance to the PBGC in accordance with the PBGC’s missing
participant regulations (rather than to an IRA, certain bank accounts, or to a state unclaimed
property fund),3?? if the plan fiduciary or QTA complies with the guidance in the Bulletin and
has acted in accordance with a good faith, reasonable interpretation of the fiduciary rules under
ERISA 324 with respect to matters not specifically addressed in the guidance.

317 29 C.F.R.sec.4050.201-207.1.

318 29 C.F.R.sec.2550.404a-3.

319 Sec. 3(34) of ERISA.

320" As described in 29 C.F.R.sec.2578.1

321 Field Assistance Bulletin 2021-01 canbe found at: https:/www.dol.gov/agencies/ebsa/employers-and-
advisers/guidance/field-assistance-bulletins/202 1-01.

322 As described in 29 C.F.R.sec.2578.1.
32 As specified in 29 C.F.R.sec.2550.404a-3.

324 Qec. 404 of ERISA.
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Mandatory rollovers

If a qualified retirement plan participant ceases to be employed by the employer that
maintains the plan, the plan may distribute the participant’s nonforfeitable accrued benefit
without the consent of the participant and, if applicable, the participant’s spouse, if the present
value of the benefit doesnot exceed $5,000. If such an involuntary distribution occurs and the
participant subsequently returns to employment covered by the plan, then service taken into
account in computing benefits payable under the plan after the return need not include service
with respect to which a benefit was involuntarily distributed unless the employee repays the
benefit.

Generally, a participant may roll over an involuntary distribution from a qualified plan to
an IRA or to another qualified plan. Before making a distribution that is eligible for rollover, a
plan administrator must provide the participant with a written explanation of the ability to have
the distribution rolled over directly to an IRA or another qualified plan and the related tax
consequences.

A directrollover is the default option for involuntary distributions that exceed $1,000 and
that are eligible rollover distributions from qualified retirement plans. The distribution must be
rolled over automatically to a designated IRA, unless the participant affirmatively elects to have
the distribution transferred to a different IRA or a qualified plan or to receive it directly. The
written explanation provided by the plan administrator is required to explain that an automatic
directrollover will be made unless the participant elects otherwise. The plan administrator is
also required to notify the participant in writing (as part of the general written explanation or
separately) that the distribution may be transferred without cost to another IRA.

Under the fiduciary rules of ERISA, in the case of an automatic direct rollover, the
participant is treated as exercising control over the assets in the IRA upon the earlier of: (1) the
rollover of any portion of the assets to another IRA, or (2) one year after the automatic rollover.

Lost and Found

Under present law, there is not a “Lost and Found” database to collect information on
benefits owed to missing, lost or non-responsive participants and beneficiaries in tax-qualified
retirement plans (other than terminated plans) and to assist such plan participants and
beneficiaries in locating those benefits.

Description of Proposal325

Establishment of the Lost and Found

Under the proposal, not later than three years after the date of enactment, the Secretary, in
consultation with the Secretary of Labor, the Secretary of Commerce, and the Director of the
PBGC, will establish an online searchable database to be managed by the Department of

325 Because this proposal also impacts parallel labor provisions, references to those labor provisions would
need to be revised before this proposal could take effect.
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Treasury (“Treasury”),326 to be known as the Retirement Savings Lost and Found (the “Lost and
Found”), containing information on plans, subject to the vesting standards under ERISA,327 as
well as certain additional information related to the location of certain unclaimed vested benefits
of missing, lost and non-responsive participants and beneficiaries in such plans.3?8 The Lostand
Found database will contain information: (1) provided by plan administrators that are required to
periodically report to the Office of the Lost and Found each plan year; (2) provided by plan
administrators that transfer certain small benefits of non-responsive participants and beneficiaries
to the Lost and Found; and (3) other relevant information obtained by Treasury.

The collection of this information in the Lost and Found will allow Treasury to assist
participants and beneficiaries by providing contact information32?° on record for the plan
administrator of any plan in which the participant or beneficiary may have an unclaimed benefit
sufficient to allow that participant or beneficiary to locate the individual’s plan in order to
recover any benefit owing to that individual under the plan. With respect to those plans which
have transferred such benefits to Treasury, Treasury will also be able to pay those benefits to
such participants and beneficiaries. Because Treasury would be provided additional and updated
information from plan administrators through reporting requirements, the Treasury will also be
able to make any necessary changes to the database reflecting updates to contact information on
record for the plan administrator based on any changes to such plans including those arising from
mergers or consolidations of the plan with any other plan, division of the plan into two or more
plans, bankruptcy, termination, change in name of the plan, change in name or address of the
plan administrator, transfers of such accounts to IRAs, purchase of annuities, or other causes.

Safeguarding Participant Privacy and Security

In establishing the Lost and Found, Treasury, in consultation with the Secretary of Labor,
the Secretary of Commerce, and the Director of the PBGC must take all necessary and proper
precautions to ensure that individuals’ plan information maintained by the Lost and Found is
protected and that persons other than the individual cannot fraudulently claim the benefits to
which any individual is entitled, and to allow any individual to opt out of inclusion in the Lost
and Found at the election of the individual.

Treasury is also provided regulatory authority to provide guidance:

e To authorize Treasury to disclose to the agencies jointly administering the database
such return information as is necessary to administer the Lost and Found database but

326 The Office of the Retirement Sa vings Lost and Found (the “Office ofthe Lostand Found”) will be
established within the Departmentof Treasury to maintain the Retirement Savings Lostand Found.

327 Sec. 411.

328 Tax-qualified defined benefit and defined contribution plans (as set forthin 29 C.F.R.sec.4050.201)
that are subject to the vesting standards contained in Code section411.

32 Such individuals will be provided only with the ability to view contact information for the plan
administrator of any plan with respect to which the individualis or was a participant or beneficiary.
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only to such employees whose official duties with respect to the database require such
disclosure, and

e To authorize Treasury to disclose to plan participants and beneficiaries the contact
information for the plan administrator of any plan with respect to which the
individual is or was a participant or beneficiary.

Establishment and responsibilities of the Office of the Retirement Savings Lost and Found

Not later than two years after the date of the enactment of this Act, the Secretary must
establish, within Treasury, an Office of the Retirement Savings Lost and Found (“Office of the
Lostand Found”).

The “Office of the Lost and Found” will (1) maintain the Lost and Found database; (2)
facilitate the transfer of small benefits of non-responsive participants and beneficiaries 330 to the
Office of the Lost and Found by (a) collecting information, applicable fees, and benefits related
to such individuals from the applicable plan; and (b) investing such benefits; (3) searching for
and paying out benefits to those participants and beneficiaries for whom benefits have been
transferred to the Office of the Lost and Found; and (4) performing an annual audit of plan
information contained in the Lost and Found and ensuring that such information is current and
accurate.

Required transfer of small benefits of certain non-responsive participants by plans to the
Office of the Lost and Found

Under the proposal, the administrator of a plan that is not terminated33! must transfer a
non-responsive participant’s332 benefit to the Office of the Lost and Found333 if the
nonforfeitable accrued benefit334 is no greater than $1,000.

Upon making a transfer to the Office of the Lost and Found of small benefits of non-
responsive participants, the plan administrator must provide such information and certifications
as the Office of the Lost and Found specifies including with respect to the transferred amount of
the benefit and the identification of the non-responsive participant. In the event that, after sucha
transfer, the relevant non-responsive participant contacts the plan administrator or the plan
administrator discovers information that may assist the Office of the Lost and Found in locating

330 In defined benefit and defined contribution plans subjectto the vesting requirements of Codesection
411.

31 And to which section 401 (a)(31)(B) of the Code applies.

332 For this proposal, a non-responsive participant means a participantor beneficiary of a planwho is
entitled to a benefit subjectto a mandatory transfer under section401(a)(3 1)(B)(iii) and for whom the planhas
satisfied the conditions in 