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CUSTOMS ADMINISTRATIVE ACT

TUESDAY, JANUARY 25, 1038

SvwcommiTreE OF THE ComMITTEE ON I'INANCE,
UNITED STATES SENATE,
Waskington, . C.

Tho subcommittee met pursuant to call, at 10:30 a. m,, in the
Senate Financoe Committee room, Senator David 1. Walsh (chairman)
presiding,

Senator Warsu. The committee will come to order, please. A sub-
committeo of the Committee on Finance has met this morning to hear
evidence on H. R, 8099, the Customs Administrative bill, n bill that
passed tho House of Representatives in August 1037,

This bill, H. R. 8009, I undemstand, is a If;mso bill that was reported
by the Ways and Means Commiittee after the Treasury Department
had proposed and had requested the introduction of a bill which was
outit‘cd H. R. 6738, embodying the same general principles.  In other
words, H. R. 8000 is the House bill based upon the Treasury bill
known as H. R, 6738,

Who is here representing the Treasury Department?

Mr. SpiNnoarN. I am here, Senator, together with Mr, Johnson,
Chiof Counsel of the Bureaun of Customs,

Senator Warsu. Mr. Hester is unable to be here?

Mr, SpiNcarN. Mr, Hester is unavoidably detained, Senator,

Senator Warsu, He made the presentation of the Treasury’s posi-
tion on the old bill introduced at the request of the Treasury before
the ITouse Committee on Ways and Means, is that correet?

Mr. Seinaann., That is correct, accompanied by Mr. Johnson and

myself, .
Seunator Warsu. Which one of you desiro to tako the place of Mr,

Hester to represent the views of the Treasury?
Mr, Seinaarn, T was going to begin, Mr, Chairman, and Mr. John-
son, if he may, will sit by me here, and if there are anv questions that

I cannot answer ho will attempt to do so.

STATEMENT OF STEPHEN J. SPINGARN, ATTORNEY, OFFICE OF
THE GENERAL COUNSEL, TREASURY DEPARTMENT

Senator Warsn, Will you give your name to the clerk for the record,

please?

Mr. Seinaarn. Stephen J. Spingain, attorney, office of the General
Counsel, Treasury Department. : )

Senator Warsu. How long have you been in the Treasury?

Mr. SeiNaARN, About 4 years. Mr. Johnson has been in the cus
toms service for 18 years, ,
Senator Wavsi. And what is your name, sir?
N 1
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Mr. Jounsox. Williain R. Johnson.

Senator Warsn, And your position in the Treasury?

Mr. Jounsox, Chief Counsel, Bureau of Customs,

Senator Warsu, Has the Bureau of Customs a separate counsel
from the counsel in the other branches of the Treasury?

Mr. Jouxsox. I am under the jurisdiction of the General Counsel
of the Treasury and chief of the legal unit in the Bureau of Customs.

Senator Warsu, Are you in the General Counsel’s Office or the

Customs Oflice?
Mr. Seixaany. I am in the oflice of the General Counsel of the

Treasury,

Senator Warsi, Have the other members of the committee heen
furnished with a brief prepared by Mr, Hester?

Mur, Spinaanx, We have copies here and will distribute them now,

Senator Warsy. Analyzing each section of the bill?

Mr. Spincany. Yes, Wo have copics of that statement with us
this morning.

Senator Warsn. T think a copy of the statement preparad hy Mr,
Hester explanatory of H. R. 8000 should be printed in the record,

Now, T suggest you commenco your explanation of this bill, Mr,
Spingarn, soction by section. Were thore many material chunges
made in the originnf H. R. 6738, when tho sume subjoct mattor was
reported in 11, R, 8009?

Mr, Spinaany, There were, as you know, extensive hearings held
before the House Ways and Means Committee.  There wero porhaps
16 or 18 amendments adopted by the Ways and Moans Committeo to
. R. 6738, which was ultimately rointroduced as a olean bill, H, R.
8099, which was reported out and passed the House without further

amendment, )
Senator  Warsu, Woro theso amondments satisfactory to tho

Treasury Dopartment?

Mr. Spivaary, The provisions of the present bill are ontirely
satisfactory to the T'reasurv Department.

Senator Warsn. There was no discussion of the bill on the floor of
the House, T understand,

Mr. Sepinoaary. There was somo discussion, Senator. It was
passed by tho Houso on August 19, 1037,

Senator Warsi, The closing days of the session?

Mr. Seincaun, That is right,

Senator Warsu. But there was no detailed explanation made, if I
remember rightly, in the House?

{r. Seinaary. I beliovo that there were somoe memoranda ex-
plaining the bill introduced in the record at that time, although tho
discussion was not detailed there. However, the bill was extensively
explained, and discussed at the public hearings before the House Ways
and Means Committeo.

Senator Warsu, Begin with section 1, if you will, please.

Mr, SpinaarN, First of all I would like to make this point for the
record, and that is that this bill is an administrative provision bill,
It does not amend any duty rates. The Bureau of Customs of the
Trensury Department is tho agency charged with tho administration
of the customs laws, It does not regard itself as a policy-makin
agency in the formulation of duty rates, and the purpose of this bi
is to increase tho efliciency of the administration of the customs laws

by that Bureau, not to amend duty rates,

e P g o -
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Senator Wavsu, There are no duty rates in this bill as it passed

the House? o
Mr. Seinaann, That is correct.
Sonator Wavsn. Is there not one provision attempting to correct. a

decision of the Customs Court and in that respect it may affect the
rate on a particular commodity?

Mr. Seixaaus. The provision to which T believo you have reference
is the amendment to paragraph 1111 of the Tarifl Act dealing with

articles made of blanketing.

Senator WawLsi, Yes. )
Mr. Seincary, That provision was added by the Ways and Means

Committeo. It is not, we helieve, a duty rate amendment. It is
only designed to effect what was believed to be the original intention
of the Congress with respeet to that provision when it was introduced
into the law.

Senator Wawsit, The Ways and Means Committee declined to
discuss or consider any change in duty rate. There was this one change
made, and o change, or a request at least for a change in one or two
other commodities where there has been a decision by the Customs
Court, which the Committee felt was not in accord with the intent
of Congress,

Mr, SeiNaarN. The amendment which Senator Guffey and yourself
are sponsoring has been referred to the Department and the report
has beon drafted and will be ready within & matter of a day or two,

Senator Warsu. This is another case of an interpretation that was
believed by the committeo was contrary to the intent of Congress.

Mr. Srinaann. It is a caso very similar to the provision you have

just alluded to.
Senator Wavsi. Is there any other general statement that you wish

to make?

Mr. SeiNaarN. Simply this: At tho hearings before the Ways and
Means Committee, and later on on the floor of the Hnuscz thero wero
some statements made that this bill was an importers’ bill. The
Treasury wants to emphatically deny that statement. This bill is
not an importers’ bill, 1t is not a domestic manufacturers’ bill, it is a
bill dealing with the administrative machinery of the customs pro-
cedure. Neither the importers nor the domestic interests were con-
sulted in connection with the preparation of the recommendations of
the Treasury Department embodiced in the bill, and any benefits that
accrue to ocither ono of them are purely incidental to increases in
administrative efliciency.

With that preludo I will go into an analysis of the bill. If it mcets
with the approval of the subcommittee, inasmuch as a section-by-
scotion oxp‘mmtion of tho bill is being incorporated in the record, I
will simply discuss the provisions tlmtinvo aroused some controversy
in connection with this bill. The other provisions are explained by
the statement which is going into thoe record. This proce(]uro would
conserve tho time of the subcommittee.

Senator WavLsu. Very well, sir. Which is the first section that is

in controversy? .
Mr. SpiNgARN. Soction 3, which deals with the marking provisions,

Senator WaLsu. Very well. . .
Mr. SeinaanN. This section is a revision of the law requiring

imports to be marked to indicate the country of their origin. The

~



4 CUSTOMB ADMINISTRATIVE ACT

resent amendment is dusigned to eliminate requirements of existing
aw which operate to nnpede the dispesition of customs business. Tt
requires nm"n imported article or its container to be marked in a
conspicuous place to inform the ultimate purchaser as to the origin
of the article, eliminating the present requirement that the article
and its immediate container and the outer packnge he marked. Tt
provides exceptions for marking requirements where such exceptions
ean be justified on the basis of administrative experience. It provides
that the 10 pereent additionnl marking duty shall not apply, as it
does under existing law, if goods are marked after importation but
bofore entry into the commerce of this country. It retains the pennl
provisions against defacing or obliterating marking to indicsto the
origin of imports, The detailed changes of this important provision
are as follows:

Subsection (v) eliminates the requirement of triplicate marking of
imported merchundise, speeifieally” limits marking requirements to
articles of foreign ovigin, and anthorizes the Seeretary of the Treasury
to preseribe the manner and method of marking articles or containers,
that is, to determine the character of words, phrases, or abbravintions
which shall be aceetpable as indieating the country of origin and to
reseribo whether the marking shall be done by printing, stamping,
L\lmling. or other method.  This subseetion also authorizes the Secre-
tary to except articles from marking requirements in closely defined
circumstances.  The exceptions cover those eases in which” marking
to indieate tho country n} origin is impractienble or would serve no
useful purpose whatsoever, ns in the case of articles which are in-
capable of being marked, or cannot he marked prior to the shipment
to the United States without injury or exeept at an expense economis
eally prohibitive of their importation, or where the country of origin
can be identified by the nltimate purchaser beenuse of the appearanco
or character of the articles or the cirenmstances of their importation,
or where like articles have long been exempted under existing practice
but are not suseeptible of concise deseription.  No new exceptions
can he made under this provision,

Subsection (b) would require the marking of a container only in
the event that the contained article is exempted from the marking.
However, the usual container of certain specifieally enumerated types
of articles excepted from the marking requirements (such as erude
substances or articles to bo processed in the United States by the
importer in such a manner that any mark contemplated by the section
would necessarily he obliterated) are not required to be marked.

Existing law provides for an additional duty of 10 vercent ad
valorem on all articles when the articles or their immediate containers
are not marked at the time of importation, unless the articles aro
exported.

Senator Warsu. What is the additional duty now?

Mr. SeincarN, Ten percent ad valorem.

Senator WavLsu. That is exactly the snme?

Mr, Spinaanrn. This is exactly the same, with tho exception that
it limits the application of tho additional duty to those articles which
go into clmnnef; of trade in the United States without being marked
as required by law either before or aftor importation. In other words,
at present the article has got to be exported in order to avoid the
payment. Under the bill, if the goods are not marked on arrival,
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in order to avoid the payment of the 10 pereent extra duty this mark-
ing may bo performed under customs supervision at the expense of
the importer. The goods can then go into commeree without the
payment of that 10 poreent mlditimmrmnrking duty.

Senator Vanpensera, In practieal effeet, how much does that
suspend in the colleetion of this 10-pereent wdditional duty?

Mr, Seixaany, Mr, Johnson, would you care to make a statement
on that?

Senator Vaxpesnena, Ho can do it later,

My, Joussox. We have no readily availuble statisties as to the
number of importations which are not properly marked, but they are
of daily occurrence,

Senutor Warst, Youhave had a good many of theso marking cases
under the existing law? )

Mr, Seincaus, ‘That is correet.

Senator Warsu, There have been some ealled to my attention,
cases where the Department felt there was no intent to violute the
spirit of the law, whero all the moral rights seemed to be upon the
puart of the shipper, but the striet letter of the law required the nddi-
tional 10 percent,

Mr, Seixaann, Yes. A good example of that, T think., is the cnse
of some wool imported recently from the Argentine, from certnin
ranches down there which had for many years not shipped wool to
the United States.  Thoe wool was covered with conrse fubrie which
was marked merely with the numes of the ranches and not with the
country of origin, the Argentine,  Under the existing law the ime
sorter had to pay an additional marking duty of, 1 believe, $12,000
wecause of the fuilure to mark this wool with the designation
“Argentine.” ,

Senator Warsn. If the marking was of a province of a country,
oven though he could identify where the wool or the other conmodi-
ties came from, but beeause they did not mention the actual country
they held it was a violation of the act,

Mr, SpiNGary, Yes, Subsections (1) and (e) deal, respectively,
with the withholding of delivery of imported articles until properly
marked and the penalties for defucing, destroying, and so forth, marks
with intent to conceal the information given thereby, and make no
substantive chiange in existing law,

That concludes the explanation of section 3.

Senator Warsu, What was the controversy over this section?  Who
was opposed to this liberalization of the {)rosvnt law?

Senator Crark. Did anybody appear before the House committce
against it?

Mr. SeincarN. Yes; there were a number of witnesses who opposed
cortnin of its provisions, However, there have been a number of
changes made by the House.

Senntor Crark. Whom did they represent? That is what I was
trying to get at.

Mr. JonxsoN. They represented both the domestic pottery in-
dustry, the domestic watch industry, and the domestic lumber
producors.

Senator Warsu. They appeared against the language in the present
Treasury bill?

Mr. Jonunson. Yes.
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Senator WansH. And the language in this bill has been framed with
tho idea of recognizing their protests, is that right?
Mr. Jounson. We believe that there has been considerable improve-

ment from their points of view. . o
Senator Vanpexsura. What is the National Lumber Association

kicking about?

Mr. JounsoN. The present practice of the Treasury Department of
not requiring the lumber to be marked.

Senator Vanpenpenra. Is that effected by this bill?

Mr, Jounson. If the bill is enacted in its presont form, lumber would
not be required to be marked.

Senator Crark. It is not marked now?

Mr. Jonnson. It is not marked at the present time, an it has not
been during the existence of the marking law,

Senator VaANpeNBERG. And is that what they want, to require it to
be marked?

Mr, JonnsoN. Yes; they want certain exceptions to be made inap-
plicable to lumber, so that lumber would hereafter be required to be
marked to indicate its origin.

Senator WavLsu. All lumber or certain classifications of lumbor?

Mr. Jonxson. All materials classified as lumber or timber under the
tarifl' act, as I understand it.

Senator Warsi. Is there anything more to ho said on this section?
If not, we will proceed to the noxt controversial section,

Mr. Spingarn. The next section I would not classify as contro-
versial, but because there has been a good deal of interest in it, I
think it worth calling to the special attention of the subcommitteo.
That is section 8.

Iixisting lnw authorizes the assignment of customs officers and
employees to overtime duty, and the payment for such overtime by
the requesting master, owner, or agent only in connection with the
unlading or lading under special license of merchandise, baggage, or
passengers, the entering or clearing of a vessel or the issuing and
recording of its marine documents, bills of sale, mortgages, or other
instruments of title.

Merchandise, baggage, and persons may arrive otherwise than by
vessel or vehicle, as in tho caso of livestock driven into tho country.
Morcover, overtime customs services are sometimes requested for
the benefit of importers or exporters in connection with the segrega-
tion or manipulation of merchandise and in various other circum-
stances not included in the above enumeration,

The proposed amendment of the law is therefore deemed desirable
to eliminate present inequities by uniformly requiring the payment
of overtime compensation for all overtime services performed on
spocial request and for the benefit of particular importers, exporters,
or carriers,

In other words, existing law specifically enumerates circumstances
in which private parties can request and pay for the services of cus-
toms cmp‘]oyoos for overtimo purposes, such as, for example, when a
vessel comes in to a port at some time after the customhouse at that
port is closed at night or on Sunday. But because it specifically
enumerates the circumstances, the type of cases in which persons may
request these overtime services is restricted and excludes various other
types of circumstances in which the furnishing of overtime services

R e —
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is believed to be desirable. This amendment will permit the furnish-
ing of such services to, and the payment for them by, importers,
exportors, and others who need overtime services of customs employees
in all cases where they request such overtime services.

Senator Warsu. Do the payments move from the importer dircct
to the customs official or inspector?

Mr. SriNaARrN. No; they clear through the Bureau, do they not,
Mr. Johnson?

Mr. JounsoNn, At the present time the customs employee is paid
grst and the requesting importer or carrier reimburses the United

tates.

Senator Crark. But the employee is paid by the United States
itself?

Mr. JonnsoN. Yes.

Senator Crark. In other words, it is not a transaction between the
importer and employee? :

{r. Jonnson. No, sir. . )
Senator \Warsu, What do you mean by paying at the present time?

Was there a different custom at some other time?

Mr. Jounson. In the past there was a requirement that the Gov-
ernment collect before it disbursed.

Senator Warsu. Very well, Procced with the next,

Mr. SpingarN, The next section which requires explanation is
section 16 amending section 516 (b) of the Tarifl Act of 1930, This
section at present provides machinery whereby domestic manufac-
turers, pm(]ncors, and wholesalers may protest the classification or
rate of duty imposed on imported articles of the same class or kind
as_that which they manufucture, produce, or sell.

Under existing law after a protest of this character is mado to the
Secrotary of the Treasury, the Seeretary may ecither agree with the
complainant, in which case he notifies the collectors in the various
ports, and 30 days after notification the higher rate of duty-—that is,
the one which the complainant maintains is the proper one—gocs into
effect ; or the Secretary may disngree with the con\pfninnnt, tuking the
position that the rate of duty which has been imposed in the past is
the correct one. In the latter event if the complainant appeals to
the customs courts from the Secretary’s decision, the final ascertain-
ment of duties is suspended in connection with all entries of merchan-
dise of the protested class which are imported or withdrawn from
warchouse more than 30 days after the Seeretary’s adverse decision,
This suspension lnsts until the final decision of the customs courts
which on the average will be rendered more than a year and a half
later and in somo cases as much as 3% years later,

This suspension (which may involve literally thousands of entries)
acts as a virtual embargo on all imports of that particular mer-
chandise by responsible 1mporters because the responsible importer
does not know what duties he will finally be required to pay until the
final decision of the customs courts and if he continues to import that
merchandise pending this decision, he risks a possible contingent
liability., Existing ﬁxw thus invites domestic manufacturers, pro-
ducers and wholesalers competing with domestic importers to initiate
proceedings which may not be well founded and which may be pur-
sued without real hope of ultimate success in the knowledge that a
barrier may be maintained against foreign competition for as long as
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the proceedings may be kept alive. Thirty-two complaints have
been filed with the Secretary under section 516 (b) but not one has
heen sustained by the courts. Section 15 amends this provision, not
to deprive the domestic competitor of the privilege of appealing to
the courts from a ruling of the Treasury adverse to his claim that
higher duties should be imposed, but to shorten the period during
which domestic importers may he subject to contingent liability.
Under the revised provision, importers may import their merchandise
upon payment of duties in accordance with Treasury findings until a

rima facie case against the correctness of such findings is made by a
Fudiciul decision adverse to the Treasury’s findings,

In this connection I might stato that in 1935 a subcommittee headed
by you, Senator Walsh, reported out a bill, or, rather, the Senate
Finance Committeo reported out a bill on the recommendation of
Your subcommitteo, which contained this same amendment. It was
in the closing days of the first session of the Seventy-fourth Congress.
The reason this provision was eliminated finally from that bill was
beeause there was another provision in the same bill dealing with the
customhouse brokers in Now York. There was a rather bad situation
there at that time, and heecause this provision had certain controversial
aspects, and hecause it was felt very desirable to get that other amend-
ment enacted into law at once, it was climinated at that time without
projudice to later consideration. This is now in substance the same

amendment, e ) )
Senator Warsu. Within what period of time was that number of

cases hefore the Treasury?

Mr. SpinoarN. That was under the Tariff Act of 1030. In other
words, during the lnst 7% years, since June 18, 1930, the date on
which the 1030 Taviff Act became effective.

Senntor Warsu. The next section, please?

Mr. SeinaarN. The next section is seetion 18. This secction
provides that taxes on imports shall be construed to he customs duties
only if the law under which they are imposed designates them as such
or provides that they shall be so treated. The purpose of this sce-
tion is to overcome decisions of the customs courts holding internal-
revenue taxes levied on imports under internal-revenue laws to be
customs duties within the purview of exemption and preference
provisions of the customs laws,

The next section is section 28,

Existing law provides that certain kinds of wool may be admitted
without payment of duty under honds conditioned upon the produe-
tion within 3 years of proof that the wool so admitted has beon used
in the manufacture of carpets or other enumerated articles.  If such

roof is not so furnished, regular duties accrue and if the wool has
Koon used in the manufacture of other articles, a penalty of 50 cents
per pound also acerues,

Two principal difliculties have heen encountered in the adminis-
tration of thix statute: (1) the practical impossibility of identifying
the articles made from particular lots of imported wool so that the
time limitation in certain products may be ohserved, and (2) the
difficulty of determining whether certain products resulting from tho
processing of imported wool into carpets or other enumeratod articles
are normal wastes so that the wool represented by such products may
be considered to have been used in the manufacturo of the enumerated
articles, in compliance with the conditions of the bond.

S e ot o i o e
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Section 28 (while continuing to safeguard domestic wool interests)
will eliminate these difficulties from the law without prejudice to the
revenuo and without restriction or expansion of the tarifl privileges
now accorded carpet and similar wool by amendment of the statute:
(1) to climinate the present requirement that proof be furnished within
a specific time as to the identified use of particular importations and
to substitute in lieu thercof a system of control by bonds, pennlties,
and regulations, to prevent the use at any time of conditionally free
importations otherwise than in the manufucture of the enumerated
articles unless full duties are promptly paid; and (2) to establish with
certainty the tariff status of all wools not used in making the enumer-
ated articles, unless such wools are wastes in such condition that such
use is in the usual course of manufacture commercially impracticable,

The section also authorizes the continuance of the existing adminis-
trative practice of assessing duty on noils (a type of commercially
usqb}o long staple waste) diverted from manufacturo of the enumerated
articles,

Senator Warsn. Is this section protested by the wool growers, or
is there a controversy about this section?

Mr. SeinaarN, There has been somo controversy in connection with
this section, but a number of amendments have been madoe to it and
we are lmreful that the provision will now be satisfactory to thoe parties
concerned.

The next section I will only call attention to because it is relatod
to the wool-folt-hat-body provision recently mentioned. This is sec-
tion 29. There has been no controversy in connection with it.

Senator Warsn. This section was added by the Ways and Means
Committeo of the House?

Mr. SeinaarN. That is correct.

Senator Wavrsi, And it is the only approach to adjusting or chang-
inﬁ, possibly by indirection, the tariff act?

Mr. SpinaarnN. Yes, sir,

Sonator WaLsn. A restoration to what was believed to bo the intent
of Congress?

Mr. Srinaary. That is correct, and a restoration to what had been
the coustruction of the Treasury Department and other agencies of
the Government concoerned until the date of the court decision involved
in that caso.

Secction 20 eliminates the phrase “of blanketing’” from paragraph
1111 of the Tarifl Act of 1930. This will correct a ruling of the cus-
toms courts holding that steamer rugs were excluded from classifica-
tion undor paragraph 1111 (which prescribes the duties on blankots
and similar articles made of blanketing), because the blanketing mate-
rial of which they were composed had had no separate existence as
blanketing before the rugs were made. The change will continue the
administrative practice of several years and effect the original intent

of the Congress.
Section 31 is the noxt and last section which might be regarded as

controversial,

This section amends existing law relating to the free entry of articles
not exceeding $100 in value brought in by returning residents, in
three respects:

(1) To restato the present law to conform with certain decisions of
the courts. This is to be accomplished partly by inserting the express
requirement that in order to be entitled {0 the exemption articles

L]

"
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must be acquired abroad “as an incident of the foreign journey;”
and rartly by adding a new proviso specifically exempting articles
entitled to freo entry under this paragraph from the payment of
internal-revenue taxes.

(2) To facilitate the identification of merchandise entitled to free
entry under the paragraph by adding a new proviso to require all
articles intonded to be introduced under this provision without the
payment of duty to be declared by returning residents in accordance
with rggulntions to bo issued by the Secretary of the Treasury.

(3) To limit the privilego of freo entry to returning residents who
have remained beyond the torritorial limits of the United States for 48
hours. The present limitation of the privilego of freo entry by a
returning resident to once in 30 days is retained. This provision is
designed to correct abuses which have become frequent in connection
with persons living along our borders and making periodic trips into
adjoining countries for the purpose of purchasing supplies.

Senator VaNDpENBERG. The goneral purpose of the section then is to
strengthen the prohibition?

Mr. SeiNaarN. That is correct. The construction that the Treas-
ury gives to tho existing law is that porsons making trips abroad are
only entitled to bring goods in duty-free under this $100 oxemption
when they have been acquired as an incident to the foreign journey
aud not when the foreign journey was an incident to the acquisition of
such goods. Whether they have beon acquired as an incident to the
foreign journey is obviously very diflicult to dotermine, and it is
belioved that the insortion of the 48-hour provision will make that
more practical of administration,

That concludes the comments I have to make on this bill.

Senator Warsu, Then thero are not many sections in this bill
where you have found a difference of opinion botween the domestic

producer and the importer?
Mr. SrinaarN. Noj;only five orsix,
Senator Warsn. That is all for the present, Mr, Spingarn,
(The statemeont reforred to by Mr. Spingarn is as follows:)

Exrranarion or H, R, 8009, Tue CustoMs AbMINISTRATIVE BiLn

The primary purpose of H, R, 8099, a bill to amend certain administrative

rovisions of the tariff and related laws, is to facllitate the efliciency of the Customs
g«rvico of the Treasury Department in tho performance of ita duties. The bill
does not deal with duty rates and all attempts in the House to make duty amend.
ments to it were vl%omusly repelled by the Ways and Means Committee, H. R,
8099 is & Ways and Means Committee revision of H. R, 6738, the provisions of
which were strongly recommended to the Congress by the Treasury Department
and were in accord with the program of the President.

The Ways and Mecans Committee held extensive public hearings on H. R. 6738
at which representatives of the Treasury Department, domestie industries, an
American importers appeared and testified. A consicderable number of amend-
ments were proposed to the bill at these hearings. Tho Ways and Mcans Com-
mittee carcfully sifted the proposed amendments and adopted those which it
belioved to be meritorious.

H. R. 8009 is, therefore, a clean bill incorporating the various amendments
which the Ways and Meana Committec made to the earlier bill, No amendments
were made to H. R. 8099 on tho floor of the House. The comparative print
contained in the Ways and Mecans Committes report (H., Rept, 1420, 75th
Cong.), therefore, showa the changes in existing law made by the bill in its present
form, i. e,, the forin in which it was referred to the Senate Finance Cominitteo
after having passed the House by a more than two-thirds majority.
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As was stated on the floor of the House, the primary purpose of the bill is to
facilitate efficient administration of the customs laws. It cannot be termed an
importers’ bill nor can it be characterized as a domestic manufacturers’ bill,
Neither group was consulted by the Treasury Departinent in connection with its
recommendations which are embodied in the measure. Such benefits as will
accrue to either group are purely incidental to an increass in administrative
efficienoy. Besides the primary purpose of facilitating more efficient administra~
tion of the customs laws, the other major purposes of H. R. 8009 may be briefly
summarized as follows:

(1) To restato the customs and other laws with the administration of which the
Customs Servico I8 charﬁcd. in certain instances where this may be profitably done
in such a manner as will simplify their interpretation and administration.

(2) To fill in gaps in existing law to relieve administrative difficultics. .

(3) To suppress abuses which have, in a few instances, grown up under existing
law, and which cannot he corrected by administrative practice.

(4) To liberalize the laws in certain desirable respects where this will facllitate
administrative efliclency without jeopardizing the revenue of the United States
or the interests of the publie.

H. R. 8009, like its predecessor, H. R. 6738, is strongly recommended by the
Treasury and is in accord with the program of the President.

BECTION-BY-S8ECTION ANALYSIS OF THE BILL
Section 1
;I‘.’}}!a scction givea tho act a short title, the ““Customs Administrative Aot of

Seclion £

The secction excludes Wake Island, Midway Islands, and Kingman Reef from
the territory in which our general customs laws are applicable.  These Islands are
possessions of the United States now used as bases by an American commercial
alr line operated between this counlr{ and the Orient. At the present time the
only inhabitants of, or activities on these islands, are those connected with the
airline. If the existing provisions of law are to be observed, it will be necessary to
statlon customs officers on these islands or direct customs officers to make periodio
visits to such islands for the purpose of onforcing the customs laws since such
islands must be treated for customs purposes as part of the United States. In
order to obviate this unnecessary administrative dlﬂicultf' and added expense
and to place these islands in the same category as other insular possessions (except
Puerto Rlco'), it is proposed to except such islands from the areas in which the
provisions of the Tarlff Act of 1930 and the Anti-Smuggling Act are applied.

Seclion 8

This scetion is a revision of the law requiring imports to be marked to indicate
the country of their oriqin. The present amendment is designed to eliminate
requirements of oxisting law which operate to impede the disposition of customs
business. It requires cach imported article or its container to be marked in a
conspicuous place to inform the ultimate purchaser as to the origin of the article,
climinating the present requirement that the article and its immediate container
and tho outer package be marked. Tt provides exceptions for marking require-
ments where such exceptions can be justified on the basis of administrative experi-
ence. It provides that the 10 percent additional marking dulr shall not apply, as
it does under existing law, if goods are marked after importation but before entry
into the commerce of this country. It retains the penal provisions against defacin
or obliterating warking to indicate the origin of imports, The detailed changes o
this important provision are as follows:

Subsection (a) eliminates the requirement of triplicate marking of imported mer-
chandise, specifically limits marking requirements to artioles of foreign origin, and
authorizes the Seorctary of the Treasury to prescribe the manner and method of
marking articles or containers, that is, to determine the character of words, phrases
or abbroviations which shall be acceptable as indicating the country of origin and
to prescribe whethor tho marking shall be done by printing, stamping, labeling,
or other method. This subscction also authorizes the Secretary to except artioles
from marking requirements in closely defined oircumstances. The exceptions
cover those cases in which marking to indicate the country of origin is impracticable
or would serve no useful purpose whatsoever, as in the case of articles which

~
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aro incapable of being warked, or cannot be marked prior to the shipment to the
United States without injury or except at an expense cconomically prohibitive of
their importation, or where the conntey of origin ean ho identified by the ultimate
purchaser beeause of the appearanco or eharacter of the articles or the circums
stances of their importation, or where like articles have long been exempted under
exizting practice but are not suseeptible of coneiso deseription.  No new exeeptions
ean he made under this provision,

Subsection (b) would require the marking of a container only in the event that
the contained article is exempted from the marking.  However, the usual cone
tainer of certain specifically enmmerated types of articles exeepted from the murk-
ing requirements (such as crude substances or articles to bo processed In the
United States by the importer in such a manner that any mark contemplated by
the section would necessarily be obliterated) are not required to be marked,

Existing law provides for an additional duty of 10 pereent ad valorem on all
articles when the articles or their immediate containers are not marked at the
time of Importation, unless the articles are exported,  Subscection (¢) carries this
provision }nrwnrd but limits the applieation of the additional duty to those
articles which go into channels of trade in the United States without being marked
as required by law either before or after importation,

Sabsections (d) and (e) deal, respeetively, with the withholding of delivery of
imported articles until properly marked and the penaltics for defacing, destroyving,
ete., marks with intent to conceal the information given thereby and make no

substantive change in existing law.
Seclion .}

This seetion extends the privilege of temporary free importation under bond
provided by section 308 of the Tariff Act of 1930 to (1) articles to be worked on
n the country and exported after being changed in condition otherwise than by
alteration and repair but not changed to such an extent that drawback of duty
could be secured thereon; (2) private automobiles, motor vehicles, ete., for
business or professional use by traveling salesmen, physieians, and other non-
residents; (3) locomotives or other railroad cquipment for use in emergencies;
(9 professional equipment, tools of trade, and camp equipment; (5) articlea o
gpecial design such as patterns or testing instruments for exclusive use in connec-
don with the production of articles for export,

This section also authorizes the Secretary to defer for 00 days (or for 6 months
on a basis of reciprocity with conntries granting a like privilege) the exaction of
a bond covering temporary free importations of vehicles and boats.

Section 5

This section revises the language of existing statutory law to state the rule
established by eort decisions that when duties on imports depend upon the
quantity of goods imported such quantity is to he ascertained as of the time of
lm&mrta(inn. except where the Inw makes other provision for s!wcinl cases.  Seetion
& also provides that no administrative ruling resulting in the imposition of a higher
rate of duty or charge (execept under the Antidumping Act) shall be effective
prior to the expiration of 30 days after the date such ruling is published.

Section 6

This scction authorizes collectors of customs to disregard differences of less
than $1 between the total duties or taxes deposited or tentatively assessed and
the amount of duties actually accruing and to admit articles free when the expense
and inconvenience of collecting duty would be disproprotionate to the amount of
such duty, but not exceeding $5 worth of goods in,any one day in the case of articles
accompanying, and for the personal or houschold use of, persons arriving in the
United States or $1 in any other case. These provisions are in accord with the
present administrative practice.

Section 7

A recent court decision held that customs officers in ascertaining the forei
value of imported merchandise should consider all unrestricted offera for sale in
the principal markets of the country from which the merchandise is exported
whether for home consumption or for oxlmrt to countries other than the Unite
States.  Beeause of the necessity for additional investigations as to sales or offera
for eale of merchandise for export to third countries, compliance with this decision
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will result In serious delays in appraisement uaproductive of any henefit to the
rovemite,  ‘I'his decision also makes it possible for o foreign manufacturer to
offer his merchandise for sale to prospective purchasors in third countries at
rices lower than those prices at which snch merchandise is freely offered for sale
or homo consmmption, with the knowledge that he would never make any actual
sales in auch countries,  Under the decision referred to, this strategemn would
servo to reduce the daties imposed on his produet when imported into the United
States.  Seetion 7, therefore, will eliminate this problem and restore the satis-
fuctory practice formerly followed, by amending the definition of bases of yvalug-
tion to be used for customs appraisals to eliminnte the requirement exstablished by
the court decislon that sales to third countrics must be cousidered in appraisement,

’ Section 8

oxisting law authorizen the assigninent of customs officers and employeea to
overtime duty, and the payment for such overtime by the requesting wnster,
owner, or agent only in connection with the unlading or lnding nnder special license
of merchandise, baggage, or passengers, the entering or clearing u} a vessel or
the issuing muf recording of its marine documents, bills of sale, mortgages, or
other instruments of title,

Merchandise, baggage, and persons may arrive otherwiso than by veasel or
vehicle, usin the ense of livestock driven into the country.  Moreover, overtimo
custons serviees are sometimes requested for the henefit of hmporters or exporters
in connection with the segregation or manipulation of merchandise and in various
other circumatances not included in the above enumeration,

The proposed amendment of the law is therefore deemed desirable to eliminate
rrosvnt inequitica by uniformly requiring the panyment of overtimo compensation

or all overtime services performed on special request and for the benefit of par-
ticular importers, exporters, or carriers.

Section 9

This scction restates patchwork law in a clearer manner and covers gaps in
existing law by imposing penaltica on persons who bring in merchandise from a
continguous country otherwise than in a vessel or vehicle and do not report the
arrival of such merchandise to customs, or who fail to obtain a permit from
customs before proceeding inland, or who carry passengers beyond a customs
station without reporting.

Seelion 10

This scction adds a new provision to the tariff act to authorize tho inspection,
examination, and search of persons, baggage, or merchandise discharged or
unladen from a vessel arriving in the United Statea or the Virgin Islands from a
foreign port or place or from a port or place in any Territory or Possosaion of the
United States, whether directly or via another port or ,)Iaco in the United States
or the Virgin Islands, and whether or not any or all of such persons’ baggage or
merchandise has previously been examined or inspected by customs oflicers,
This provision will remedy {h
countries havo an opportunity to mingle with passengers being transported between
domestic ports, thus affording an opportunity for the foreign passengers to transfer
to domestic search-immune passengers narcotics and other contraband as well as
merchandise subject to duty.

Seclion 11

‘This section authorizes the Sceretary of the Treasury by regulation to make such
further exceptions to the (l)r(‘s(‘nt single entry requirement as he deems admin-
istratively desirable. Under existing law, with few exceptions, all merchandise
arriving on the same vessel or vehicle and consigned to the same person is required
to be included in one entry. The present exceptions from such requirement have
proved so restrictive as'to interfere with the orderly conduct of customs business
and it is therefore deemed essential that they be broadened in scope.

Seclion 12

This section eliminates ambiguity in the provisions of existing law governing
the handling and abandonment of unclaimed merchandise and restates these
provisions so as to facilitate their administration. Specifieally, the section re-
vises existing law providing that imported merchandise for which entry has not

41551—38—2 N

e existing situation whereby Imascnuenn from foreigo |
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been completed within 1 year shall bo rogarded as abandoned to the Govern-
ment, and covers the administrative practico of permitting such morchandise,
and merchandiso regarded as abandoned because not withdrawn fromn warchouse
within the statutory period, to be released to the consignee u‘fon Faymont of

oubt as to when

dutles and char%es at any time prior to vale. It also settles any
certain classes of goods are to be regarded as abandoned and as to the rate of duty

applicable when ghe law is changed between the date of abandonment and the

date of release to the consignee.
Section 18

This section makes express provision for requiring a bond to insure compliance
with all laws and regulations governing the admission of merchandise into the
commerce of the United States with respect to the packages of an importation
which are released to the importer before examination and appraisement Is made
on tho basis of the representative packages retained for that purposo, Fxistin
law does not grant the Secretary of the Treasury specific authority to requiro suc
bonds except for tho protection of the revenue and to assure compliance with the
customs laws and regulations. The Customs Service, however, ehforces laws
other than customs laws and in view of this limitation, the 8corctary’s authorit
in some cases to release merchandise under bond when no customs question is

involved is questionable. 8ection 13 will cure this situation.
Seclion 14

‘This scction providea that a spocial regulation or instructiorn permitting exami.
nation of less than the usual 10 percent of each importation may be applicable
- at one or more ports, to one or more importationsa, or to one or more classes of
merchandise. Court rulings that such regulations under oxisting law muat have
‘zoneml application have serlously interfered with customs administration. Sece

fon 11 also provides that no appraisement shall be held invalld because less than
the statutory quantity of merchandise was examined unless the party claiming
such invalldity can show that an fucorrect appraisement resulted from the faflure
to examine additional goods, in which event the appraisal shall be invalld only
to the extent it is shown to be incorrect.

It provides further that when the appraisement of an tinportation Is held to be
Invalld, the United States Customs Courtrmust find tho proper dutiable value of

the goods.
Seclion 15

Section 518 (b) of the Tariff Act of 1930 provides machinery whereby domestio
manufactureras, producers, and wholesalers may protest the classification or rate
of duty imposed on imported articles of the same class or kind as that which they
manufacture, produce, or sell,

Under existing law after a protest of this character fa made to the Secretary of the
Treasury, the Secretary may cither agree with the complainant, in which case he
notifies the collectors in the various ports, and 30 days after notification the higher
rate of duty (that is, the one which the complainant maintains Is the proper one)

. goes into eiffect; or the Secretary may disagree with tho complainant, taking the
which has been imposed in the past is thecorrect

positfon that the rate of dut{
one. In the latter event if the complainant appeals to the customs courts from
the Sccretary’s decision, the final ascertainment of dutles is suspended in conneos

tion with all entrics of merchandise of the protested clasa which are imported or
withdrawn from warehouse more than 30 days after the Secretary's adverse deci-
sion. This suspension lasts until the final decision of the customs courts, which
on the average will be rendered more than a year and a half later and in some
cascs as much as three and a half years later.

This ausrension (which may involve literally thousands of en‘ries) acts as a
virtual embargo on all finporte of that particular merchandise by responsible
importers because tho responsible Importer does not know what duties he will
finally be required to Pay until the final decision of the customs courts, and if he
that merchandise pending this deoision, he risks a possible

continues to import
contingent lability. Existing law thus invites domestic manufaciurers, producers,
and wholesalers competing with domestic importers to initiate proccc(ilngs which

may not be well-founded and which may be Y)\érsucd without real hope of ultimate
success in the knowledge that a barrier may be maintained agalist foreign compe-
tition for as long aa the proceedings may be kept alive. Thirty-two complaints
have been flled with the Secretary under section 616 (b) but not one has been
sustained by the courts, Seotion 16 amends this provision, aot to deprive the

e
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domestic competitor of the privilege of a{)pcallng to the courts from a ruling of
the Treasury adverse to his claim that higher duties should bo imposed, but to
shorten the rcrlod during which domestle importers may bo subject to con«
tingent liability. Under tho revised provision, Importers may import their mer-
chandise upon payment of dutles in accordance with Treasury findings until a
prima facio case against the correctness of such findings Is made by a judiclal

declslon adverse to the Treasury's findings.
Seclion 18

This scctlon restates the law with reapect to refunds and errors, with minor
changes designed to express more preciscly the established interpretation of
existing law. It places a 1-year limitation upon the time within which an errone-
ous assessment of duty on personal or household effects may be corrected without

a formal protest having been filed.
Section 17

This section provides that the expenses of customs officers in conncotion with
admeasurement of vessels at places other than a customs port of entry shall be
borne by the owners of tho vessels requiring such speclal services, and that all
reimbursements of expenditures from customs appropriations shall be deposited
to the credit of tho appropriation from which they wero paid,

Seetion 18

This section provides that taxes on Imports shall be construed to be customs
duties only if the law'under which they are imposed designates them as such or
provides that thoy shall be so treated. The purpose of this section is to ovor-
come decisions of the customs courts holding internal revenue taxes levied on
fmporta under internal revenue lawa to be customs duties within the purvioew of

exemptions and preference provisions of the customs laws,
Section 19

This section authorizes the Secretary of the Treasury to permit merchandise
In transit through the United States now required to be earricd by a common
carrier to be carried otherwise than by a common carricr if no common earrier
facilitics are reasonably available. Tho present restriction operates with con.
siderable hardship in certain regions where there are no common carrier facilities
available, particularly in cortain arcas along the Canadian border where the best
and in some cases the only practical routo between two points in Canada is a
highway running in part through the United States. 8ection 19 will give cor-
responding authority to the United 8tates to do what the Canadian anthoritics
aro already doing in connection with the shipment of goods between two points
fn the United States through Canada. .

The section also authorizes the Sccretary of the Treasury to permit the transit
through the United States otherwise than by bonded common carricrs of motor
vehicles and chasses of such vehicles. This will permit manufacturers and dealers
to transfer antomobiles between forcign points through the United States under

their own power or in special auto vans,
Seclion 20

This scction expressly (providcs for existing administrative practices with re-
epect to the transfor of the right to withdraw imports entered for warehouse
provides that such transfers shall be frrevocable in defined elreumstances, an
defines the customs rights of the transferce. Provision I8 also made covering the
administrative I)mctico of permitting merchandise to be withdrawn for transfer
to another bonded warchouse at the same port.

Scetion 20 also authorizes the refund of full duties when merchandize is exported
on which duties have been paid and which has remained continuously fn customs
custody while in this country. Present law authorizes the refund of only 99 per-
cent of the dutics. The change will climinate an administrative problem and make
the provizion affected conform with the provision of present lnw authorizing the
refund of 100 percent of duties when duty-paid merchandise is destroyed under

customs superyision,
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Section 21

This section eliminates the provision in existing law (first adopted by the 1930
TaritT Act) Hmiting the storage of fmported grain in bonded warchouses to o
period of 10 months, It will thua place fmported grain in the same status as
other imported  merchandise by extending the permissible storage period in
bonded warchouses to 3 years,  The 10-month limitation was originally adopted
to alford more storage space for domestie grain,  Section 21 will apply to grain
fported prior to its effective date as well as thereafter,

Section 22

This seetion restates the law prohibiting the refund or remission of duties by
reason of exportation after imports are released from customa eastody to ineludo
exeeptions established by court decisions and administrative practice,

Seelion 23

This section covers a gap in existing law by making it a erime for any un-
authorized person to put a costoms seal, fastening, or mark on any warchouse
or package containing merchandise or baggage, or willfully to assist or encourage

another so to do,
Section 24

Thiz section amends the Iaw relating to reporta by customs field oflicers of
violations of law to provide that sueh reports shall be made to the United States
attorney ouly if action by him will be required, and to climinate a requirement
that such reports be made to the Solicitor of the Treasury, an oflice which has

been abolished.
Seclion 25

Thix seetion amends the law relating to the disposition of custos seizures to
conform to recent Inws prohibiting the sale at auction of certain classes of selzed

gouds, .
Section 20

This seetion changes the law relating to disposition of the proceeds from the
aale of customs seizures to eliminate any basis for a claim tlm{ any part of such
rocerda is available to cover duties on the seized goods which ean be colleeted
rom the jlaporter, amd thereby reliove the importer from liability for duties,

Section 27

This gection further clarifies the authority of the Secretary to exact security in
casea where no express statutory authority exists to inelude ‘cases not only where
bonds are required for the protection of the revenue but also in order to assure
compliance with noncwstoms lawa and regulationa enforced by customs officers,
It provides that a consolidated bond (single entey or term), in licu of separate
»onds, may be taken to assure compliance with two or more provisions of law,
It authorizes cancelation of a bond in the event of a breach of a condition thercof
without payment of any penalty in cases where a violation is entirely a technieal

one or without any real culpability on the part of the importer,
Section 28

Existing law provides that certain kinds of wool may be admitted without
payinent of duty under bonds conditioned upon the production within 3 years of
proof that the wool so admitted has been used in the manufacture of carpets or
other coumerated articles,  If such proof is not so furnished, regular duties acerue,
and if the wool has been used in the manufacture of other articles, a penalty o
60 cents per pound also accrucs.

Two principal difficultics have been encountered in the administration of this
statute, (1) the practical impossibility of identifying the articles made from
particular lots of imported wool so that the time limitation in certain products
may be observed; and, (2) the difficulty of determining whether certain products
resulting from the processing of imported wool into carpets or other enumerated
articles are normal wastes so that the wool represented by such products may be
considered to have been used in the manufacture of the enumerated articles, in

compliance with the conditions of the bond.

- —.
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Section 28 (while continuing to safeguard domestic wool interests) will eliminate
these difliendties from the law without ]m-jmlico to the revenne and without
restriction or expansion of tho tarlll privileges now accorded carpet and similar
wool by amendment of the statute, (1) to eliminate the present requirement that
rruo! he furnished within o specifie thme as to the identificd use of particular
mportations and to substitute In Heu thercof a system of control by bonds,
senaltios, and regulations to prevent the use at any time of conditionally free
mportations otherwise than fn the munnfacture of the enumernted articles unless
full duties are pmmptlly paid; and (2) to establish with ecrtainty the tarifl status
of all wools not used In making the enumerated articles, unless sueh wools are
wastes in such condition that such vuse is fn the usual courae of munulacture
comercinlly impracticable,

The seetion also nuthorizes the continunnee of the existing administrative
practice of assessing duty on nofls (n type of commercinl usable long stuple waste)
diverted from munufacture of the enmmerated articles,

Section 29

This seetion eliminates the phrase “of blanketing” from paragraph 1111 of the
Taritt Act of 1030,  This will correst u ruling of the customs courty holding that
steamner rags were excluded from classification under puragraph 1111 (which
weseribes the duty on blankets and similar articles made of hlanketing) becanse
he blanketing material of which they were composed had had no separate exise
tence ns blanketing before the rugs were made,  The change will continne the
administrative practice of severnl yeurs and effect the original intent of the
Congress,

Seclion 30

This section consolidntes the tanill provisions reluting to the free entry of Ameri-
can guodds returned after huving been exported, It eliminates the present reguires
ment that o be entitled to free entry the goods must be imported by or for the
account of the person who exported them, It extends the privilegeof friee return
of containers of merchandise to new Kinds of containers of foreign origin which
have once paid duty, It provides that demestic produets eaxported with benelit
of draw-back of dutics ]mi«ll ot component materinls or without payiment of inters
nal-revenue taxes may be returned under conditions no less favorable than those
applicable at the time of importation to like articles of forvign origin, It extends
the provigion granting free entry to articles exported to be repuiced to articles

exported to be altered, '
Section 31

This section amends existing Inw relating to the freo entry of articles not exceeds
fng $100 {n value brought in by returning residents, fn three respeets:

(1) To reatate the present law to conform with certain decitions of the courts,
This is to he accomplished partly by inserting the express requirement that in
order to be entitled to the exemption articles must he acquired abroad *‘ax an
incident of the foreign journey’; and partly by adding a new proviso specifically
excpting articles entitled to free entry under this paragraph from the payment
of internal-revenue taxes,

(2) To facilitate the identification of merchandise entitled to free entry under
the paragraph by adding a new proviso to require all articles intended to be intro-
duced under this provision without the payment of duty to be declared by
:'cturlping rexidents in accordance with regulations to be issued by the Secretary of

he T'reasury.

(3) To limit the privilege of free entry to returning recidents who have remained
beyond the territorial lmits of the United States for 48 hours, The present
limitation of the privilege of free entry by o returning resident to once in 30 days
is retained. This ,)rovision is designed to correct abuses whieh have become
frequent in conneetion with persons living along our borders and making periodic
trips into adjoining countries for the purpose of purchasing supplies.

Secetion 32

This section provides that the bill shall become effective 30 days after its
enactment, except as otherwise provided for in the hill,

Senator Warsu. The committee will now hear some of the witnesses
wlho have been asked to appear today. Mr. Emerson, come forward
please,

~
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STATEMENT OF RALPH EMERSON, LEGISLATIVE REPRESENTATIVE
OF THE MARITIME UNIONS AFFILIATED WITH THE COMMITTEE

FOR INDUSTRIAL ORGANIZATION

Senator Wawrsu, Your full name is Ralph Emerson?

Mr. EMenson. Yes, sir,

Senator Warss, Your residence in Washington, D. C.?

Mr. Esteuson. Yes, sir,

Senator Warsu, What is your profession?

Mr. Emerson. I am the legislative representative of the mnritimtf

unions affilinted with the Committee for Industrial Organization,
am also representing here today the Muritime Cooks and Stewards
Union of the Pacifie, and Marine Iiremen, Oilers and Water Tenders

Union of the Pacific. )
Senator Wars. What features of the bill do you desire to present

to the committeo? )
Mr. Emenson. Mr, Chairman, I wish to confine myself solely to

section 31 on pages 38 and 39,

Senator Warsu. The committee will be pleased to hoar your views,

Mr. Emerson. Although there is at present no statute on our Jaw
books that states that American merchant seamen cannot bring into
this country, free of duty, foreign manufactured goods or nrlicFvs up
to and including a value equal to the law governing other classes of
American citizens under this subject, our Treasury Department has
instituted a ruling of their own to cover this subject. This ruling is
highly discriminatory to American seamen. Kor example, if an
American merchant seaman wishes to get an exemption from paying
duty on any little articles purchased abroad he has to sign a form
used by the customs’ authorities to the effect that he does not intend
to go back to sea in order to make a living for a specified poriod of

time,
Now, it will be noted that in the bill H. R. 8099, page 39, lines § to

8, the wording is as follows:

Provided further, That the exemption authorized by the preceding proviso shall
apptlf only to articles declared in ncco‘rda:lco with regulations to be prescribed
e

by the Secretary of the Treasury,

and so forth.

This being tho case, and the Treasury Department having already a
ruling in effect, as regards American merchant seamen, that is adverso
to their best interests and highly discriminatory against them, it
becomes necessary for us to have included our proposed amendment to
remedy this situation.

1 \yi'll come to the amendment in a moment.
It is ’pcculmr to note that American merchant seamen are tho only

class of American citizens who are being discriminated against as
regards the benefits and privileges that other Americans can receivo
under this law. Tt must also bo noted that the personnel of our Navy
aro entitled to and do receive these benefits and privileges, thus leaving
the merchant seamen the only class discriminated against.

In view of the fact that the merchant secamen have not as yet been
included in the Social Security Act (although legislation to remedy
this is being considered), and do not as yet become entitled to the
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bonefits of unemployment insurance, and are ‘rated” by private
insurance companies if they try to take out life insurance for the reason
that theirs is known as a hazardous profession, and also, as they still
receive very little compensation, in the form of wages ns compared
with many workers in industries ashore, we feel that the least that
can he dono for this class of American workers is to allow them to
receive the same benefits and privileges as are accorded other American
citizens through the medium of this proposed legislation in section 31
of the bill H. R. 8099.

I have a very short amendment which I would like to submit to be
added to section 31 on page 30. The amendment is as follows:

And provided further, ‘That in the case of Merchant Marine seamen sailing on
Amcrican Merchant Ships that the exemption authorized in this paragraph shall
apply to those seamen who have remained beyond the territorial limits of the

nited States for a period of not less than forty-cight hours and who have not
taken advantago of the sald exemption within the 6-months period Immediately

preceding their return to the United States.

Senator VANDENBERG. You mean, Mr. Emerson, that a seaman
coming in is refused any extension privilege whatever?

Mr, EMersoN. Yes, sir; wo are tlho onlv class of people who are
refused any exemption privilege whatever.

Senator Warsu. That is by regulation and not by law?

Mr. EmenrsoN. Yes, sir; but wo see no other way of doing it unless
legislation is enacted. If this bill goes into effect the way it is, and
a8 it states here, “in accordance with regulations to be prescribed by
the Secretary of the Treasury,” as the Treasury Department has
already made rules and regulations it is going to affect us adversely,

Senator Warsi. Have you that regulation of the Treasury Depart-
ment?

Mr. Exenson, I do not have a copy of it here; no, sir,

Senator Warsu, Will the Treasury Department furnish us with a
copy of it and also comment on this statement, or the proposed amend-
ment before the hearing is over?

Mr. Spinagarn. Wo will be glad to do so.

Senator VANpENBERG. Your amendment seeks no other privilege
than any other citizen gets under tho section?

Mr. Eserson. We do not seek as much. We ask for every 6
months, because we realize wo are in a favorable position to bring
things in. I say the adding of our proposed mnnmfment would also
do away with certain practices. Sometimes, you know, a seaman
will say, “I am not gotting any money and I have got a wife; she likes
something and I will take a chance and smu glc somctiu‘ng in.”
They have done that, but not on a large scale. $lhis would do away
with that.

They also wonder why thoy cannot bring in little things that they
could use around their homes. Of course, there are a great many of
our seamen that cannot even get married on the wages they get, but
they want the samo privilege that others get. We do not ask fcr a
30-dny exemption, we just ask for a G-month exemption.

Senator WarLsu, Thank you, Mr. Emerson. The next witness is

Mr. Van Allen.

.
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STATEMENT OF JOHN W. VAN ALLEN, BUFFALO, N. Y., REP-
RESENTING THE BUFFALO AND FORT ERIE PUBLIC BRIDGE

AUTHORITY

Senator Warsn. Your full name is John W, Van Allen?

Mr, Van Arnuen. Yes, sir,

Senator Warsi. Your residence is Buffalo, N, Y.?

Mr. Van Avren. Buffalo, N. Y.

Senator Warsu. You represent the Buffalo and Fort Erie Public
Bridge Authority?

Mr. Van ALLen. Yos, sir,

l!?em}?tor Warsu. What section of this bill are you addressing your-
sell to

Mr. Van ArLeN. Seetion 8, I am here because of the discussion
that took place in the House and that can be found in the Congressional
Record, particularly on page 11936 and through 11943,

I would like, first, to give something of the background of the
argument that took place in the House with respect to a certain
amendment, the foundationa of which were given to the members of
tho Ways and Means Committee of the House but which do not
appear in the Record. ,

Senator Warsu, Was this discussion with reference to the amend-
ment offered on the floor of the House?

Mr, Van ALLeN, Yes; it was, by Congressman Andrews,

Senator Warsu. To change tho reported bill by the Ways and
Means Committee?

Mr. Vaw Anren, Yes.

Senator WaLsi. Was the amendment rejected in the House?

Mr. Van AiLex, The conversation that took place on that, Senator,
was that a statenent was made that the Treasury Department had no
intention of imposing upon international bridges a charge for extra
time for customs employees.  You will find it on page 11943 of the
Congressional Rocor({ of August 19, 1937, and this was the statement:

We have no fault to find with the bill because we were assured by the gentle-
man in charge of this bill, Mr, Cullen, and the gentleman from Massachusctts

(Mr. McCormack) and also by representatives of the Treasury Departmient that
there is no intent on the part of tho Treasury Department to interfere with the

present method of handling matters at the bridges.

Then there was a further discussion in which it was stated that
there would bo no objection to an amendment—to the adoption of this
amendment in the Senate committee. You realize that when this
matter was up it was at the close of the session, they were anxious to
forward this bill as rapidly as possible, and if it had to go back to the
Ways and Means Committee to consider this amendment it might
seriously delay it, and consequently the conversation that took place
was that there would appear to bo no objection to the adoption of this
amendment in the Senate.

Senator Wavsit. In other words, some of you were led to belicve
that the attitude of the members of the Committee on Ways aqd
Means was favorable and when this bill got to the Senate they would
not make objections against your amendment?

Mr. Van AuLen. That is correct. That was our understanding.

Senator Wavsu, Havo you the amendment here?

Mr. VAN ALLEN. Yes; the amendment is embodied in the Congres-

sional Record.
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Senator Warsu. Do you have it now to present to this committee?

Mr., Van AvpLen, It is in the Congressional Record. What I
should particularly like to do is to give you the foundation.

Senator Warsn. Is the amendment a long amendment?

Mr. Van ALLeN. No;itis not, sir.  Shall T read the amendment?

Senator Warsn, I wish you would.

Mr. v aN ALLEN (reading):

At the end of scction 8, after the words “public Interest,” insert the following:
“Or to authorize the collection of overtime compensation for services of a kind
which were being regularly performed by customs officers or employecs assigned to
regular tours of duty at nights or on Sundays or holidaya in connection with

international traflic over ferries or highway bridges or through highway tunnels on
July ll. 1937, and which shall hereafter he performed in connection with such

traific.

Senator Warsn, Well, now, what is the present provision of the
law with reference to overtime service by customs officors on inter-
natimal bridges and just what does the amendment propose to do?

Mr, Van AvnLen, ,Ynu must take into consideration section 451
and section 5 of the existing law. At the present time, as decided
in the caso of a_bridge company against Davidson, in 1922, by the
United States Supreme Court, the Treasury Department cannot
charge for overtime services of customs officers on international
bridges.

Senator Warsu. Cannot charge whom? The importers?

Mr. Van Auiey, No; not the importers, they cannot charge the
bridge companies.

Senator Warsu. The bridge companies?

Mr. Van ALLEN. Yes.  As the law exists today they cannot charge
the bridge companies for overtime services on international bridges
because in the preceding act it refers only to vessels, merchandise,
baggage, passengers, and so forth, but it does not refer to bridges,

Senator Wausu. In other words, the present act refers to rail
terminals and water terminals?

Mr. VAN ALLEN. Yes, sir.  So that at the present time the Treasury
Department has no diseretion under which they may impose these
charges upon international bridges for overtime services. Now, if
this bill goes through, in our view of the situation, it does give the
Treasury Department discretion to impose this charge for extra-time
gervico on international bridges.

Now, the Treasury Department has said that they have no inten-
tion of charging it even though tho discretion may be there. Never-
theless, in 1021 tho Treasury Department thought they had that
discretion and attempted to imposo that charge, and henco this liti-
gation which requltm? in a decision that they could not as the law
existed, but as it is reinstated now, we feel that they would have dis-
crotionary power to chargo for this extra time servico. The purpose
of the amendment is to clarify that situation so that that discretion
is not left with the Treasury Department.

Senator VANDENBERG. \\glmt 18 tho fact? Is there a great deal of
overtimo service on these bridges?

Mzr. Van ALLen. Most of the bridges run 24 hours.

Senator VANDENBERG. And there is overtime?

Mr, VAN AvLen. Yes. That is, there are three shifts of 8 hours

each.
Senator Vanpensera. That is not overtime if they work in shifts.

~
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Mr, VAN ALLEN. T mean this act would give the Treasury Depart-
ment discrotion, as weo think, to charge for everything excepting an
8-hour day shift. .

Senator Warsu, It would permit the Treasury Department to take
a shift that ran for 8 hours in the day and continue it on into the
ni;il\t. and chargo for overtime?

fr. VAN ALLeN, That is right, sir.

Senator WarLsu. Is this amendment favored by the customs officials
on these international bridges?

Mr. Van AnLen, By the customs oflicials?

Senator WaLsu. Yea,

Mr. Van Awnren. T could not answer as to that,

Sonator Warsu. Are thoy tho ones who are asking for this amend-
ment, or is it the bridgo companies?

Mr. VAN AuLEN, ’I"i{m bridgoe companies; yes,

Sonator Warsu. Thoy aro asking for this

Mr. Van ArLeN. The bridge companies are asking for this. I would
like to give you, if you can bear with me a moment, our particular
situation.

The bridgoe which I represent is the so-called Peace Bridge which
crosses the Ningara River between Buffalo, N. Y., and Fort Krio,
Canada. That, bridge is operated by an Authority created by the
State, which is n municipal corporato instrumentality of tho State of
Now York. By legislation of Canada this samo Authority, upon which
there aro three Canadian members, operates on bosh sides of the river.,
In other words, this is a State instrumentality, this Authority that
I am talking for.

When the bridge was originally built there was a provision in the
act, passed by Canada and passed by the State of Now York, under
which, aftor tho honds were retired and tho obligations of the bridgo
paid off, the part of the bridge that was in the State of New York
should belong to the State nns that part which was in Canada should
belong to the Dominion of Canada.

Now, this Authority was created in 1933 by the State itself, so that
wo ave a Stato institution. It was created undor a program that the
State of Now York adopted first in tho Port of New York Authority
in 1921, and in 1933 thore wero several acts of the Stato legislature
crenting Authorities, the purpose of which was to rolieve the State
from the burden on its budget by creating these Authorities who could
issue bonds and not obligate the State or interfore with its fiscal ‘)olicy.

Now, in 1033, when this act was passed, the State authorized us to
issue honds with which to {my up tho obligations of the previous hridge
company and take it over by the State of New York and the Dominion
of Canada. So that, in offect, this bridge is owned by the Dominion of
Canunda and the State of New York, slﬁ)joct only to the paying off of
thoso obligations, which amount to approximately $4,000,000.

Now, wo are in a rather peculiar position in that bridge situation,
for this reason: In the Dominion of Canada they furnish us with
customs and immigration authoritics free of charge. That is all done
at tho oxpense of the Dominion of Canada. Canada owns half the
bridge and New York State owns the othor half. Now, if, in the
exerciso of its discrotion, the Troasury Department should impose a
chargo on us for extra timo outsido of the 8 hours in the daytimo, one-
half of that charge would be imposed upon the Dominion of Canada,
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which is already furnishing their custom and in.migration servico free
and that hardly seoms to bo a fair treatment oli the Dominion of
Cuanada.

When T say “half the charge,” I say it because all of our toll
must be devoted to the retirement of our obligations, thus hastening
the day when it will be turned over to the two countries.

Senator WaLsn. In other words, this charge would bo a linbility
against the total assets and receipts of tho bridge company?

Mr. VAN ALLEN. That is right.

Senator Warsu. And Canada would have to pay its share?

Mr. Van ALieN. That is right, in addition to furnishing its own
customs and immigration officors free. This creates n situation that
wo hoped would be prevented by adopting this amendment.

Now, the Treasury Dupnrlment SRYS it'ims no intontion of exercis-
ing sucin a discretion,  Well, in 1922, under the preceding administra-
tion, the Treasury Dopartment attempted to do that very thing
and we do not want to take any chances. Wo are perfectly sntisfied
that this presont Trousury Dopartment does not have any intention
of using its discretion, but changes tako place in Washington now
and then,

Senator Warsir. You think the present law gives the Treasury
Department that discrotion?

Mr, Van Arren. I think the now bill gives the Treasury Depart-
ment discretion,

Senator Warsu, Not the present law?

Mr. VaNn ALLeN. Not the present law,

Senator Warsu. You are objecting to this new bill having such
broad language as to give that discrotion?

Mr, VaN ALLen. Yes,

Senator Warsn. You want that discretion eliminated and the
present law to stand?

Mr. Van Awnen. By the adoption of this amendment.

Senator Warsn. Which will mnke it clenr that they have no
discretion?

Mr. Van ALLeNn. Yes; the members of the Ways and Means Com-
mittee, Mr, Cullen and the others, also felt that if this bill did give
discretion to the Treasury Department it ought to be limited.

Senator Warsu, Does the Treasury Department have any opinion
on_this proposal?

Mr. SeiNaarN. I do not think the Treasury Department will have
any objection, in principle, to the amendment. We would like an
opportunity to comment on the specific languago.

enator Warsu, Very well,

Mr. SeinagarN, Wo will mako a report to you on that, just as in
the case of the Ways and Means Committee.

Senator VANDENBERG, I should like to ask as to tho effect on the
customs employees. At tho present time, even though they work in
shifts, are there occasions when they do have to work overtime?

Mr. Van ALLeN. No, there is no occasion when they have to work
overtime. There are times when they are very accommodating and
come back, when the traffic is particularly heavy, but they do that as

a courtesy to tho public, ) ) ) ) )
Senator VANDENBERG. What is their attitude toward this proposi-

tion?
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Mr, VAN ALLEN. I cannot speak for the customs employces. I
think what they had more in mind was where a ship comes in at
irregular hours and they are called upon to perform a service, or when
a train comes through at a particular hour, an irregular hour, and they
are asked to perform a specinl service, in other words, in cases where
there ave special circumstances they do not want to perform extra
services for nothing, and I do not blame them for that, but I do not
think it should apply on international bridges. I think that is an
obligation that the Government has, for the freo flow of traffic botween
countries,

Senator Vanpexnera, Could it bo said that the exception you seek
would favor trucking as against transportation by water?

Mr, Vax AvrLex, T do not see how 1t could, sir,

Senator Wawsu. Your position is that on international bridges, if
occasion arises where it is necessary to work overtime by Government
customs officials the Government itself should pay tho extra expense

and not the bridge? ) )
Mr. Van ALnen, That is correct.  Although the other bridges that

would bo affected by this are not State i1t cumentalitics such as ours
is, still there are other bridges in the United States that aro liust, ns
seriously affected as we are, because thoy likewise lead into foreign
countries, There are the bridges at Brownsvillo, Tex., El Paso, Tex.,
Detroit, Buffalo, Niagara Falls, and the St. Lawrence River, and in
each one of those cases the situation is comparatively the samo. In
crossing the Rio Grande of course there are relations with Mexico
and crossing the river at Detroit and Niagara River, and Thousan
Islands, it affects our relations with the Dominion of Canada.

Senator Vaxpennera. I have a very definite recollection, without
being specific, that the customs employees at Detroit have vory bit-
terly complained against the fact that they are required to work over-
time without compensation in connection with the flow of traflic
between Windsor and Detroit.

Mr. Van Antes. Yes, but I understand that criticism does not
direct itself toward the bridges.

Senator VaAnpeENBERG. I am not informed as to that,

Mr, Van ALLen, That is my understanding.

Senator Wavrsn. That is all, sir. Are there any other witnesses
here that would like to be heard?

Mr. Van ALLen. T will be unable to be here except today, and if
we could have whatever comment the Treasury Department wishes
to make as early today as possible it would help me very much.

Senator Warsu. They have indicated that they would sit in with
you and discuss the language probably sometime this afternoon.

Senator VANDENBERG, At this point, Mr, Chairman, may I ask the
Treasury Department representatives to in(]uire into a dispute over
overtimo between the customs employees at Detroit and the Treasury
Dopartment which has been of long standing, to inquire into that in
the course of the day? I remember there was a committee headed
by Mr. Giessler at Detroit. I would like to know how this thing is
involved in that controversy.

Mr. Seinagary. We will be glad to do that, Senator.
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STATEMENT OF DANIEL SCANLON, THOUSAND ISLANDS BRIDGE
AUTHORITY, WATERTOWN, N. Y,

Senator Warsi. What is your full name?

» Mr, ScanLoN, Daniel Scanlon, of Watortown, N. Y,

Senator Warsu. You are an attorney?

Mr. ScanLoN, Yes,

Senator Warsu. Representing what bridge company?

Mr. Scanton. Thousand Islands Bridge Authority.

Senator WarsH, Is that a private bridge?

Mr. Scanron. It is not a private bridge, it is a public bridge being
constructed now by virtue of authorization of Congress given in 1029,
and through the set-up of a public benefit corporation authorized by
tho laws of the Stato of Noew York. Wo are engaged presently in
building three bridges across the St. Lawrence River to furnish the
only public and fixed bridge facilitics between Now York State and
Canada, with the exception of the so-called Cornwall Bridgoe, which is
a p{:iivnto railroad bridge recently planked to accommodate highway
traflie,

Senntor Warsn, Where are theso bridges located?

Mr, ScanroN. They leave the American mainland between Clayton
and Alexandria Bay, cross through the center of Thousand Islands and
rench the Canadian mainland halfway between Kingston and Brock-
ville at a point known as Ivy Lea.  We tako the position that the
bridges aro essentially public in character and there is no difference
in the way they should he treated here.

Senator Wavsn, Are they toll bridges?

Mr. Scanron. Thoey are presently toll bridges, until the cost of
construction of the bridges is paid, and then they revert respectively
to Jefferson County for Noew York Stato and to the Province of
Ontario, so far as tho Canadian bridge is concerned, for the Dominion
of Canada.,

Wo take tho position that our bridges, and the facilities afforded,
aro no differont than any public_highway crossing, and that we are
entitled, or that tho public is entitled to the full-time 24-hour servico
of the customs and immigration oflicials without tho possibility of
being subjected to these extraordinary charges.

Senator Vandenberg I think has put his finger on it when he refers
to tho shifts. We contemplate, and the I)o!mrtmont contemplates
furnishing 24-hour service at the bridges, and that means there will
bo threo shifts of employees of tho two services. Wo think that there
should not be any question about our being entitled to that. We
make the point that if we were subjected to the additional charge
it would imporil the operation of the bridge and would certainly impose
an undue burden on the highway travelers.

Tho suggested amendment of Mr, Van Allen we think is suflicient,
but we would like to make the point, and have the committce bear it
in mind, that thero is buildin;i at the presont time a highway bridge
to be openad to the public and to be operated 24 hours a day that is
not quite coverod by the language in tho proposed amendment, if it
be interpreted strictly, for it says of the kind that was being furnished
on July 1, 1937, There is, of course, no service yet, and we think, in
principlo, that we are entitled to be covered, and I take it, from what
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has been said on behalf of the Treasury Dopartment, that we will not
have much difficulty in working out a satisfactory amendment.

Senator VANDENBERG. Is there any difference between an inter-
national bridge and an international tunnel, in respect to the thing
that you are talking about? .

Mr, Scanrox. I do not see that there is, in principle, if tho inter-
national tunnel becomes ultimately a publicly owned facility and is
a toll facility for the present only for the purpose of paying its cost of
construction. That 13 the situation that we have, purely a self-liqui-
dating public improvement, as the courts have found.

Sonator Vanpexsera, Does the proposed amendment as drawn
cover all bridges?

Mr. Vax ALLen. It covers bridges, tunnels, and ferries. Now I
think there has been some discussion with respect to ferries, becnuse
they ordinarily do not run the whole 24 hours. I am answering your
question again with respect to employees, but tunnels and bridges
are in respectively the same situation, hecause I think they all run 24
hours. I think there is only one tunnel, and that is in the city of
Detroit.

As to this suggestion of Mr, Scanlon, we attempted to cover his
situntion in the Jast part of the amendment which states, “and which
shall hereafter be performed in connection with such traflic.” We
helieve that we have covered Mr, Scanlon by that phraseology, but
if there is any other way in which it can be clavified we certainly have
no objection. We think they should be included, the same as ours,

Senator Warsu, Thank you, Mr. Seanlon.  Mr. Lockett.

STATEMENT OF JOSEPH F. LOCKETT, BOSTON, MASS.,, REPRE-
StNTING THE INSTITUTE OF CARPET MANUFACTURERS, INC.,

NEW YORK CITY

Senator Warsu. Mr. Lockett, your full name is Joseph I, Lockett?

Mr, Lockert. Yes, sir.
Senator Warsu. ‘You are an attorney at law, Boston, Mass.?

Mr. Lockerr. Yes, sir.

Senator WarsH. You arc here representing the Institutoe of Carpet
Manufacturers, Inc,, New York City?

Mr, Lockerr, That is right.

Senator WarsH. What section of the bill would you like to discuss
with the committee?

Mr. Lockerr. Senator Walsh, and members of the committee:
The Institute of Carpet Manufacturers is interested in three sections
of this bill. The first is section 3 on page 2 which seoks to change
section 304 commonly known as the marking provisions of the Tariff
Act of 1930. The provisions, as they appear in tho bill, are a forward
step in liberalizing the mnrking of containers of raw products, and
we, therefore, endorse them. There have been, however, a number
of cases, meritorious cases—and you, Senator Wnlsh, referred to one
of them this morning—where, under the interpretations as placed
upotla ssction 304 of the Tariff Act of 1930, considerable hardship has
resulted.

I suggest that an amendment to the bill be offered, and in doin
this I am appearing personally and not on behalf of the Institute o

Carpet Manufacturers.
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Senator WavrsH, Personally, you are nppem‘infz as an attorney foi
an importer who has been penalized under the old law?

Mr. LockeTT, Yes; I mean if it is Fossiblo to differentiato my ap-
pearance in one case with that of another, *

Sonator WarLsu, Yes.

Mr., Lockerr, This amendment would provide that as to all cases
pending before the customs courts and the Treasury Department,
where 1t can bo shown that the articles were marked, or their con-
tainers wore marked with the English name of the country of origin
before delivery and before withdrawal from customs custody the
duties assessoed under section 304 (b) of the Tariff Act of 1930 shall be
refunded.

Senator Warsu, If the shipment that you have in mind came into
this country after this bill is enacted into law would your client be sub-
ject to a penalty?

Mr. Lockerr. Noj; provided the Secretary of the Treasury exer-
cised his discretion under either subsections d, e, f, g, or h, which
appear on pages 3 and 4, which authorizes the exemption of marking of
certain articles. That would permit the operation of the provisions
appearing on page 5 beginning with line 3 and running to line 7. This
sentence provides that the containers need not be marked if an exemp-
tion is made by the Secrotary that certain articles do not have to be
marked under the provisions just cited.

Senator Warsu. Have you prepared such an amendment?

Mr. Lockerr. Unfortunately 1 do not have it here. 1 have sub-
mitted it to the legislative counsel. 1 have been working on it,

Senator Warsu. Suppose this section is made retroactive, would
that not cover you?

Mr. Lockrrr., I think it would, especially if the provisions of
subsection (c) on page 5 of the bill were made retroactive.

Sonator Warsu. We would like to know, of course, how much that
would extract from the Public Treasury, of the money that has already
been collected.

Mr. Lockerr. Probably the distinguished counsel for the Treasury
Do;l)m't.ment, who are here, have some conception of the number of
such cases.

Senator WarLsu. Are there many cases?

Mr. Lockerr. I really do not know; I would not say there were
many, but I believe there was some.

Senator Warsu, Has the Treasury Department been able to get
that money out of your client?

Mr. Lockerr. That has been paid. Unfortunately it has been
charged to and paid by the shippers in Argentina, They are veri
much disturbed about the matter and made representations throug
the Department of State to the Treasury Department seeking relief.

Senator Wawrsu. They held it up so long that I thought you were
probably successful. They are still holding it 13)? .

Mr. Lockerr. No, the Department has decided this case against
the importer.

Senator Watrsu. Perhaps Senator Vandenberg would be interested
to know just what was omitted in the marking of that wool in your
case. .

Mr. Lockerr. I would be very pleased to tell him.
Senator Warsu. Not in detail now.
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Mr. Lockerr, No; this caso refers to a lot of wool which camo in
and was marked with the names of the estancias in South America.
The names of the estancias are all published by the Argentine Govern-
ment., . This importer of wool was a manufacturer and the names of
the estancins ngreed with the names on his orders, but unfortunately
through a mix-up, the containers were not marked with the namo
“Argentina.” Now this wool came from the Provinco of Tiorra del
Fuego, down near the Straits of Magellan, and later shipped about
2,600 miles north to Buenos Aires whore it was tmnsfcrrm{ to another
ship. When it was put aboard that other ship someone neglected to
mark the containers with the word “Argentina.” There were other
lots of wool similarly marked but the Treasury was able to grant
relief because tho containers wore marked with the name “Argentina’
while on the ship and before it arrived at the port of entry. Now
when this particular lot of wool arrived in Boston the containers wero
marked with the names of the estancias. Under the law as inter-
Preted, because when it was imported the containers were not marked

‘Argenting,” the Treasury assessed a duty of 10 percent in addition
to all tho rest of the duties. These wools were put in a bonded ware-
houso, and while in a bonded warchouse they were marked with the
name “Argentina,” undor customs supervision. So, therefore, whon
they were withdrawn and went into -the commerce of the country
the containers were then properly marked with the name “Argentina,”
but because they were not so marked when they were imported the
lot was assessed a duty of 10 percent which as stated was in addition
to the other duties assessed.

Now I contended that as those wools did not go into the commerco
of the country, and as this purchaser was the only one who had had
access to those wools, the markings of the names of the estancias on
the containers of those wools gave to him a better understanding of
the country of origin than the name “Argentina’ could possibly have
given to him,

For example, I think there are 47 grades of wool shipped from
Argentina, and a man looking at the coverings marked “Argentina”
would not know whether ho was getting his particular wools or not.
In this instance the containers were marked with the names of the
estancias, which names agreed with the names on his orders, and yet
he was assessed a penalty.

The equity in this case is so strong and the injustice of the caso
under the law as applied is so strong that it would seem if there was
any proper way to refund the duties paid and in other pending cases
as well, by an amendment to this bill it ought to be done. Now T
imagine thore are many other cases,

Senator Warsu. I think we would have to introduce a special bill
to cover that claim.

Mr. Lockerr. Senator, I am not posted as to the best remedy to
pursue, but I thought it could be accomplished by an appropriate
amondment to this bill, .

Senator WarLsu. This new bill does, in section 3, clarify that law
and prevents the narrow and rigid interpretation that has been
placed on it.

Mr. Lockerr. That certainly is a step in the right direction.

Senator Warsn. Is there anything more about section 3 that you

want to talk on?
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Mr. Lockerr. No, sir,

Senntor Warst, Whut other section do you want to discuss?

Mr. Locgrerr, The next section in which the Institute of Carpet
Manufucturers is interested is section 15 on page 17. - Mr. Spingarn
with his usnal clarity, has exluined tho purposes of this section, and
while the domestic manufacturers whom I represent are not exnctly
satisfied, weo do not oppose that seetion in its present form,

Senntor Warsu. What is the next seetion?

Mr. Lockerr, The nest seetion is section 28, on puge 32, which
soeks to nmend cortain provisions of puragraph 1101 of the Turiff
Act of 1030, Now that 1s of particular interest to the clients whom
I represent, heeanse the carpet munufacturers import lnrge quantities
of wools, which are free of duty when used, nmong other things, in
the munufacture of curpets, rugs, and floor coverings. | want to
express my appreciation to the Departmont, and especially to the
Burenn of ‘Customs, for the conseientious und honest efforts they have
made to interprot that paragraph throughout the vears, it having
first. appenred i gimilar form in the Tarifl Act of 1022,

I understand and apprecinte the difliculties which the Bureau of
Customs has had in m‘minismring that paragraph,

This scetion 28 in this bill will do a great ({(ml to clarify and to
remove some of the administrative difliculties with which they have
been faced,  Therefore, while it is not exactly to our liking, never-
theless we endorse i€ in its present form and desire to cooperate with
the Department in all ways and means possible to climinate the diffi-
culties which they have faced in administering the present law,

Senator Warsu, Very well, sir.  Are there any other persons who
desire to be heard today, who nre prepared to go forward? If not,
the subcommittee is adjourned to 10 o'clock tomorrow morning,

(Whereupon, at the hour of 12 m., the committee adjonrned until
10 a. m. the following day, Wednesday, January 26, 1038.)
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WEDNEBDAY, JANUARY 20, 1938

UNITED STATES SENATE,

SuscoMMiTTEE OF THE COMMITTEE ON F.INANCE
Washinglon, b.c.

The subcommittes meot, pursuant to adjournment, at 10 a. m,, in
the Senate Finance Committeo room, Senator David 1. Walsh (chair-

man) presiding.
Senator WaLsu, The committee will come to order, please.
Sonator VANDENBERG, Senator, I am unable to stay this morning
becauso of my appearanco at a meoting of the Commerce Committee,
but I would like to call your attention to tho faot that in addition to
the sections which the Treasury Department discussed yestorday,

thero secms to bo controversy with reginrd to scotion 19. I present for
the record a communication on hehalf of 325,000 railroad employees
and citizens objeoting to section 19. I would like to have that printed
in the record and then it will bo available to tho Treasury Department

for comment later on, ) )
Senator Warsu. It will bo printed in the record, I am sorry you

cannot he with us this morning.
(Tho communication roferred to is as follows:)
JaNvUARY 25, 1038,

Hon, Antnunr H. VANDENBERQ,
Unilted States Senate, Washsngton, D. C.

Dean Senator: Confirming our conference this afternoon on the provisions
of scction 19 of H. R, 8099, it is our opinion that this eection should be opposed
by the employces of all rall carriers from the international boundary at Detroit
and Port Huron to the Northwest, as it has been purposely drafted to ‘pcrmlt the
cnrm'nninr of trucking or Canadian-built automobiles from the points above
mentioned, through the United Btates and back into Canada, througgn the gate-
ways of International Falls and Noyes, Minn., Portal, N. Dak., and S8weetwater,
Mont. We understand this provision of the bill was proposc(i by Congressman
I)ln;zcll of Detroit, at the instance of the owners of the Ambassador Bridge, extend-
ingl between Detroit and Windsor,

‘here are somo 450 carloads of automobiles per annum manufactured at Windsor
and Tilbury, Ontario, which are sold in the Canadian Northwest, and which are
at present handled by the American rail lines through the United States and back
into Canada, via the rorts above mentioned. e Canadian Pacific and the
Canadian National Rallways, of course, handle more of this traffic than do the
Amcrican railroads, We are advised that the Canadian National Railways
handled 2,401 carloads of automobiles and trucks from Windsor, Tilbury, Chat-
ham, and Oshawa, Ontario, to points in Canada west of Port Arthur and Fort
Wlllfum in the year 1036, which movement was subnormal, and handled 2,028
carloads between the same ?ointa during the first 6 months of the year 1087,

We are also advised that the Canadian Pacific Rallway Co. haadled 3,005 car-
londs of autotnobiles and trucks from Windsor, Tilbury, and Oshawa, Ontario, to
l)olnts in Canada west of Port Arthur and Fort William, in the vear 1936, and
inndled 2,445 carloads between the same points during the first 6 months of the
vear 1937, This business, under the provisions of section 19 of H. R. 8099, could
all be diverted to the highways via the United States.

81

~



R

32 CUSTOMN ADMINISTRATIVE ACT

The mileage from Dotrait to the points of reentry into Canada ahove mentioned
is as follows: Lo luternstional Falls, 012 miles; to Noyes, 1,120 miles; to Portal,

1,370 miles; to Sweetwater, 1,907 miles,

The point [ want to mnke clear {8 that the extensive use of Amerlenn highwuya
by this cluss of {raftic will not benefit the Amerlean manifacturer or consumer.
The provision is promulgated by a bridge company, owning n bridge some 2 miles
fn length, which desives to earn additional tolls thereon, and tho result will be, if
enacted, the use of smne 1,000 to 2,000 mites of Ameriean highwnys for every 2
miles of hridge operation, additional loss of revenue to Meriean as well as Catin-
dian railrouds, with a resultant reduetion of radlvoad cployment.

From the standpoint of the above, as well as o matier of safety on onr Michigan
highwavs, the Michigan Railroad Employees and Citizens League, with an approx-
imate membership of 325,000 wish to file our opposition to seetion 100f I, R, 8004,

\ory sinecerely yours,
Frovp K. Duake,
Ereculive Seerelary,

Senator Warsu, We will first hear from Mr, Lourie,

STATEMENT OF HARRY L. LOURIE, WASHINGTON, D. C., EXECU-
TIVE SECRETARY, NATIONAL ASSOCIATION OF ALCOHOLIC

BEVERAGE IMPORTERS, INC.

Senator Warst. Your name is Harey L, Lourie?

Mr. Lounie, Yes, sir,

Senator Warst, You are here vepresenting the National Association
of Alcoholic Beverage Importers, Ine.?

Mr. Lountg, Yes, sir, i am. This associntion is a nonprofit mem-
bership incorporated association, under the State of New York, [t
maintains its headquarters in Washington and comprises in its mem-
bership approximately 90 pereent of all the imports of aleoholie
beverages which como to the United States,

Genntor Warsi, What seetions of this bill are you interested in?

Mr. Lovnrik, We are interested in the marking provision ax sot
forth in scction 304, and we are also interested in section 15 which
deals with section 516 of the tarifl act,

Senator Watsit. Seetion 3 and section 157

Mr. Lounie. Yes, sir.

Senator Warsi, Do you object to both of these sections?

Mr. Lounie. No, sir,

Senator Watsi. Do you approve of both?

Mr. Lounie, We n{mpmvo of both.  Wa have a slight amendment to
offor with respect to the marking section.  On page 5, line 7, we should
like to have inserted the following phrascology: “Usual containers in
uso s such at the time of importation shall in no case be required to be
marked to show the country of their own origin.”

Mr. Chairman, the reason wo make this request is because tho
import trade has recently concluded a caso in the customs court
which involved a novel proposition. Tt was hrought by a domestic
producer. It took somo 2} years to conduct the litigation and it
tied up bonds in excess of §200,000,000. The easo was brought up
on this theory, that the bottles in which wines or spirits wero placed
for shipment to the United States should be marked with the country
whoro tho bottle was made. Under the ruling of the Scerotary of
the Treasury, wines and spirits being incapablo of being marked
themselves, hie had ruled that the label appearing on the bottle should
show whero the wine or the spirit was produced. This caso was
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dragged through the customs court for 2) yenrs and the court finally
decided in favor of the proceduro follmvmfy by the Government,

Tho Iangunge wo seek is dosigned to tanke earo of theso unusual
eases whero tho goods are incapublo of being marked and whoro the
containems in which they arrive, that is the usual containoery, in thom-
solves may bo subject to a duty. It happens that gluss hottles are
subject to a duty, as provided in schedulo 8, at ono-third of the rate
which they would pay il imported empty,  Wo foel that the usual
chonp gluss bottlo in which wines and spirits como is not trouted by
tho consumer as of any importance, ho 18 interested in the contents,
and whero tho bottle is of the ordinary glass, tho ordinary shape, and
the ordinary markings, we feel thero should bo no requirement that
it bo marked to show where it was made.

If the langunge which we suggest is adopted it means that the
ordinary importations of wines and spirits will hear a label on the
bottlo showing exnetly where the wines and spirits were produced,
nnd there will be no necessity of the bottle itself showing where it
was made.

Senntor Warsu, Does the present law require the bottle to be
marked showing the country of origin?

Mr. Lovme, Only where the bottle comes in empty, and our
suggrestion does not cover that situation,

Semator Warsn, Where bottles are imported empty and sold T
suppose, and distributed in Ameriea as empty bottles, there is a
requirement that they should he marked?

Air. Lounie. Yes, )
Senator Warsu, There is no requirement under the present law

that bottles that contain liguids, medicines, and liquors, and other
things, have to be marked?

Mr. Lovnie. That is correct.

Senator Warsi. Do you think that this proposed section 3 would
require that?

Mr. Lounte. As we read it the bottle might be required to be
marked, becausc it, in itself, is a contamer, and yet this is an article
specified by the tarifl act.

Senator Warsi, Your amendment-—the purpose of your amend-
ment is to exclude bottles that aro filled with liquor?

Mr. Lounie. That is right,

Senator Warsi. And where they are mere containers for the pur-
pose of holding the liquor that is the subject of the purchase that is
marked right on the bottle?

Mr. Lounie. Yes, sir.

Senntor Wavrsu. Have you submitted this to the I'reasury Depart-
ment?

Mr. Lourie. We have discussed that informally. I do not know
whether or not they would accept this nmendment.

Senator Warsn. You would like to have the committee consider
it too?

Mr. Lovnis. 1 would like to have the committee consider it.

May 1 say with respect to section 15 on page 17, we are heartily
in favor of the lnnguage proposed in this bill, and we favor the language
because of the distressing circumstances the import trade found
itself in with respect to the protest which I mentioned heretofore.
For over 2% years thousands of entries were held up from liquidution,
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the bonds amounted to tremendous sums of money, and there was
no penalty involved; it was not a case of classification of duties. The
lan%vuage proposed now would not interfere with the normal conduct
of the import business but would change the practice after the courts
had made their decision, and we believe this is a step forward in the
right direction.

Now, Mr. Chairman, we have another amondment to offer, or a
suggestion to he put in the proper place in this bill. There is an ad-
ministrative pavagraph in the tariff act, in schedule 8, known as para-
graph 813, which provides:

There shall be no constructive or other allowance for breakage, leakage, or
damago on wines, liquors, cordials, or distilled spirits, except that when it shall
appear to the colleetor of customs from the gauges return, verified by an affidavit
by the importer to be filed within & days aftor the delivery of the merchandise,
that a cask or package has been broken or otherwiso Injured in transit from a for-
eign port and as a result thercof a part of its contents, amounting to 10 percent
or more of the total value of the contents of the said cask or packago in {ts condi-
tion as exported, has beon lost, allowance therefor may be made in the liquidation

of the duties,

That paragraph has been the cause of a great deal of controvorsy
because what it in effect amounts to is that the import trade in wines
and spirits was continuously paying the tariff on goods which were
never withdrawn from the customs custody.

Senator WavLsu. The Treasury Department has not recommended
any chango in this question or section of the tariff law?

Mr. Lounie. It is not included in this bill. We proposed a study
of this paragraph before tho ways and Means Committee. Sinco that
time wo have tried to determine the legislative history of that par-
ticular paragraph and its relationship to other imports, Unfortu-
nately, weo have been unable to find out the exact reasons why this
was inserted in the tariff bill in the seventies, about 70 years ago. It
first appeared in the tariff right after the Civil War, The reason, we
understand, at that time was that there was considerable pilferage
from goods destined for the United States. The manifests would
show certain quantities of distilled spirits and wines when the goods
woro unladen that would not arrive in the customs’ custody. That
was apparently the main reason for this paragraph. A similar parva-
g[‘mph was inserted in the Tariff Act of 1870 and continued with the

ariff Act of 1930.

Senator Warsn, Now, will you give us a concrote instance of an
alleged injustico under the section of the tariff act that you refer to?

Mr. Lourie, I will give you a_very concrete illustration. There
are large quantitics of spirits coming into the United States in cuses
usually packed a dozen bottles to the case, If durin¥ the course of
the journey on a boat, or during the time it is unladen from the vessol
and transported to the customs bonded warchouse, or in the handling
in the customs bonded warehouse, one bottle should be broken in the
case, that, unfortunately, is less than 10 percent and the importer
must pay the full duty oven though one bottle in each case was broken,
because the law specifies there must be damage or loss of at loast 10

ercent. Iurthormore, the law specifies that the importor must make
Kis claim within § days. Wo find it is almost impossible to determine
what the losses have beon in such a short poriod, becauso it often
happens that tho casualty may be more while the goods are undor the

control of the Government.
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For that reason we beliove that the amendment that should be
mado in this paragraph is to take out tho percentago limitation, which
isi 10 percont, and to give us a more reasonable time for making the
claim.

Then the other point is with respect to goods which come here in
barrels. Very large quantities of alcoholic beverages, particularly
whisky, come down from Canada in barrels.

Senator WaLsu. Pardon me, As a matter of practice, who makes
the claim for damages? The importer when the shipment reaches
destination?

Mr. Lounie. Yes,

Senator Warsu. How is the Government going to be protected
against damages that may occur from the dock to the customs office
and to the importer or the place of final sale?

Mr. Lounie. Mr. Chairman, that is not the problem. The way
the goods aro handled is this: Once the boat arrives in the United
States tho cargo is complotely under the control of the customns
oflicials. The importer arranges to have bonded trucks to move the
cargo to a customs bonded warehouse,

onator Warsu. Are thoy all inspected?

Mr. Lourie. They are inspected.

Senator WaLsu. Is every bottloe in the contained inspected to see
whether it is in perfect condition or not?

Mr. Lourie. No; that would be a physical impossibility. The
cases are, of course, closed.

Senator Wavrsu. Yes.

Mr, Lounie. Tho way the losses are determined, there are two
possible ways of detormining losses: One is for the importer to have
a person under his control at the dock, or at the customs bonded
warchouso to examine thoe cases, as thoy come out of the hoat or as
thoy are loaded into the customs bonded warchouse, for evident
leakage in tho caso.

Anothor way is to have the cases weighed for tho gross weight and
the taro, becauso the cases normally are rather uniform in weight and
it is not difTicult to determino by having tho net weight of the caso that
there has been any breakage. If you take a quart of liquor, that
usually, with the bottle itself, would weigh about 2% pounds. So
it is not impossible to determine it from the gross weight. But, as a
mattor of fact, Mr. Chairman, the gaging of imported spirits and wines
which come in bottles is not perfornied in the same way as it is done
in the caso of wines and spirits which come in barrols. f‘{t. is impossible
for the gagor to open up overy case and dotermine the exauot content
of each case. It is usually dono on a sampling proposition.

Sonator Warsu, Now how is the Government ‘)rotoctod against a
person who imports from timo to time a thousand bottles of cologne
and when it comes to the point of destination, the porson makes a
claim that 10 porcent or more of those bottles were damaged in
transit? Doos the Government sond an inspector to seo whother
that is so or not, or does it rely upon the allegation of the consigneo?

Mr, Lounir, In the caso of cologne, cologne docs not come under
this lprovision, cologno would be covered by another provision of the
tariff act known as soction 565, which provides that whorever mer-
chandise has beon damaged in transit or whiloe in the customs custody,
that tho Socrotary of the Troasury may allow a rebate of the duties
collected on the proof of such damage.

ey “
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Senator WaLsH, Proof, then, is always made by the importer or
consigneo?

Mr, Lounrig, The importor usually has to make the claim, but
it must bhe verified by tho rosponsible Governmont official.

Senator Wawst, You aro dealing only with the provision that deals
with intoxicating liquors?

Mr. Lourie. Yes. Liquor is the ono exception to the general
provisions with respect to demage to merchandise.

Senator Warsu, That is the only one that contains the 10-percent
limitation?

Mr. Lourie. Yes, sir,
Senator Warsn, What is your proposed amendment, Mr. Lourie?

Mr. Lourir. First, I might explain that the importers of imported
sririts pay two taxes. They pay a duty and the excise tax. Under
the ruling of the Internal Revenue Department imported spirits and
wines pay the internal revenue tax only on the quantities which are
actually withdrawn from customs custody and go into consumption.
That, of course, is not true in the case of the duties.

We have proposed that the paragraph be rewritten to read as

follows:

Tho duties preseribed in schedule 8 and Impoaed by title 1 shall be colleoted
only on the quantitics of aleoholic beverages actually withdrawn from customns
custody, such quautitics to be determined by a regage performed at the time

of withdrawal.

In the case of spirits that come here in barrels, which go in the
customs custody, the importers have no control whatsooever over the
merchandise. They stay in the customs custody anywhero from a
day to perhaps up to 3 years, depending on the warchousing period,
During that time losses do occur, barrels may leak, there may be
evaporation, Woe pay the internal revenue tax on the actual quantity
that is withdrawn, and yet we are continuslly paying the duties on
the quantitics which do not enter the consumption of the beverages
in the United States.

We have thought that there may be one solution, and that is allow-
ing for imported spirits the same quantities for evaporation and loss
as is allowed in the case of a distiller's bonded wareliouso for whisky
stored in the United States under tho control of the Governmeont
Thoso allowances are shown in Publie, No. 815, of the Seventy-fourt}.
Congress, and the allowances run from an allowance on a 40-gallon
barrel of one-proof gallon for a storage period of 2 months, up until
it covers the full storage period. We think if that sort of allowances
would bo permitted on imported goods we would be in the same position
a8 other handlers of distilled spirits.

We do feel that the present language of the tariff act is unfair becauso
wo are continually paying dutics on goods that do not arrive in the
United States.

Senator Warsu, Will the Treasury Department take note of this
request and at a later time give the committee its views?

Mr. Spinaarn. Wo will be glad to do that.

Senator Warsu. Mr, Levett.
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STATEMENT OF B. A, LEVETT, NEW YORK CITY, CHAIRMAN,
COMMITTEE ON CUSTOMS ADMINISTRATIVE PROCEDURE, MER-
CHANTS ASSOCIATION OF NEW YOEK

Senator Warss, Your name is B. A, Levett, of New York City?

Mr. Leverr, Yes, sir.,

Senator Warsu, You are representing the committee on customs
administrative procedure, Merchants Association of Now' York?

My, Leverr, Tam chairman of that committeo, Mr, Chairman, and
I represent the merchants associntion becnuse our committeo mado
recommondations on the bill to the board of directors and they have
approved it.

Senator Warsi, Are you an attorney?

My, Luverr, 1 am an attorney, and I have beon in the customs
practico from the time I was with Senator Aldrich in 1897, who was
on the Senate Finance committee, and 1 have been Government
attorney for awhile. I am practicing outside now, but I havo been
devoting my time entirely on tariff mattoers, and even went so far as
to write a book on customs administration,

I might say, in starting, that the merchants association has nover
had any interest in tarvifl rates.  Wo have more American manufac-
turers i our association than importers, but we have felt ever sinco
1890, when Mr. MceKinley usako(lI us to mako comments on his bill,
that it is proper to give our views, always having in mind the Govern-
ment, the d]omestic manufacturor, and the importer. So we are
absolutely neutral.

Senator Watsu., Wliat scetion are you particularly interested int

Mr. Leverr, We havo gone through the wholo bill and we have
filed a brief with the Ways and Means Committee which T hope you
gentlemon will take into consideration and which will save a lot of
timo here.

Senator Warsu, And that is set forth in the hearing before the
Ways and Means Committee?

Mr. Lrverr, Yes, and I personally appeared. Wo went through
the whole bill and made recommendations and suggestions and some
criticisms.  Somo of thoso criticisms have been accepted and thero
have been some changos mado which were in accordance with ovr
views, But there are still some things in here, Mr, Chairman, that I
would like to talk about, and if you will permit me 1 will go right from
the start. 1t will not be many sections.

Senator Warsn, Well, you may take them up section by section,
£0 wo can lator analyze thom more conveniently.

Mr, Leverr, Exactly.  First wo will take up the section on marking,

Senator Wawrsi, That is section 3?

Mr., Leverr. Seetion 3. On the whole we have very littlo to say
against that, but thoro are one or two little things there which I would
like to rofer to.

In subparagraph (2) of paragraph (a), down at the end of the sub-
paragraph (2), the last line, it states:

Require the addition of any other words or symbols which may be appropriate
to prevent deception or mistake as to the origin of the article or as to tho origin

of any other article with which such imported article is usually combined sub-
sequent to importation but before delivery to an ultimate purchaser,
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I do not seo very much harm in that, but it seoms to indicato that
the Treasury Department could follow an imported article into a
manufactured American article and roquire tho marking, If that is
the intont I think it is perhaps beyond the power of the Treasury
Department and should be deloted.

Then in subparagraph (f) of paragraph (3), I rofer to the language
“such articlo is imported for use by the importer and not intended
for salo in its imported or any other form.” That would seem to
follow an imported article into the commorce of the United States
after it has been manipulated or manufactured in tho United Statos,
I think that should be clarified.

Now, when we come to page 6, paragraph (d), “delivery withheld
until marked,” as you m\doubtc(ﬂy know, Mr. Chairman, of courso
when the goods are imported, certain of the goods, at least 10 porcent
have to go up to what is called the appraiser’s stores to be examined
both as to clussificntion, quantity, and overything else. This pro-
vides that the caso, the public store case, as 1t is called, may not be
delivered “until such article and every other articlo of the importation
(or their containers), whether or not released from customs custody,
shall have been marked in nccordance with the requirements of this
section.”

Now, it gonerally happens this way: One-tenth of the goods will go
to the appraiser’s stores and the other nine-tenths will be delivered to
the importer. It is quite in order, of course, that they should all be
marked, but sometimes it is impossible to get back thoe cases that have
been delivered, because the importer does not know at the timo of
importation whether they have all been propbrly merked, and it is
frequently the caso that goods are shipped right from the dock out of
town to different customers, immediately opened and placed on the
shelves, so at times it may be absolutely impossiblo to get these back.
Under the language of this provision the appraiser’s packages could
not bho delivered oven thoug‘n it might bo impossible to mark thoso
that have been delivered.

So I think the Treasury Department will probably accopt an ameond-
ment, as it is stated here, that no imported article held in customs
custody for inspection, examination, and so forth, which is the ap-
praiser’s package, shall be delivered unless all of the goods have been
marked, or unless tho importor has deposited tho 10 percont extra
duty which would apply in that case. I am inclined to think that
an amendment something of that sort will be acceptable,

Then under () there 1s a penalty of $5,000 or imprisonment for
1 year, or hoth, for removing tSm mark or defacing it and so on, which
I havo little to say about, except I think the punishment is a littlo
too much for the crime. But undor section 21——

Senator Wawrsi (interposing). Now, you have finished with see-

tion 3?
Mr. Leverr. No; I am takin, up section 21 in connection with

section 3, because seotion 21 applies to it.
In section 21—that is the old section 21 which has now been changed

to section 22—it is provided in section 22:

No remisston, abatement, refund, or drawback of estimated or liquidated duty
shall be allowed becauso of the exportation or destruction of any morchandise
aftcr its release from the custody of the Government, oxcept in the following

cases:
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That is as to the marking. The proposed bill provides that if these

goods have been marked or exported then the 10 percent shall not
uppl[y, but they also provide in section 22 that the regular duty shall
not be refunded if these goods are exported.
Now the situation is this: The goods may come in and some of
them be delivered, the importer would not mark them and decide to
export them to avoid the 10 percent marking duty, but under this
scction he can save his 10 percent marking duty, but he cannot got
back his regular duties,

Senator Warsi. If somo of the imported goods reach a consumer
and are lost from identification, duty having been paid upon them,
and tho Government finds afterwards that thoy were not properly
marked, the importer is not in a position to send them back, what
hnu)ons then? .

Mr. Leverr. Then he has to pay the 10 percont duties,

Senator Warsu. There is no provision for him to receive a rebate

for the money paid?

Mr. Lrverr. Exactly.

Senator Warsi. Even if he ships them back?

Mr. Leverr. Even if he ships them back, but under section 3, if
they como in their original packages, they have not been opened or
anything of that sort, and then export them, ho saves his 10 percent,
but if he exports thom in that condition, nover having opened them,
nover having used them, he cannot get his regular dutics back, It is
under the general provision that no duties shall bo refunded after the

oods have loft the customs custody, but it seems to me there should

e an exception in this case. )
Senator Wawsi. Do you know of any circumstances such as that?

Do they occur very often?

Mr. Leverr. Whother it does or not, in the present law it does
not make any differenco what happened once the goods have left the
oustoms custody. Whether you oxport them in the condition the
come in or not, you cannot get your duty back once they have left
the customs custody. This bill 18 moroe liberal now. 1t says if the,
are in that condition and are exported tho marking duty can be saved,
but it does not let them save the regular duty, and 1t scoms to me
that the rofund of the regular dutics would be a very reasonable

proposition, i
Senator Warsu. Theve is always, of course, the opportunity to send

a claim in,
Mr, Leverr. Not for refund of duty after they have left the customs

oustody.
Senator Warsu. The Congress, of course, can make an exception

in a particular caso under special circumstances, it can pass a specia
bill for that purpose, where there was an apparent injustice, not-

withstanding tho strict lotter of the law.
Mr. Leverr. Yes. Wo propose an amendment something to this

effect, that when the goods are exported for the reason that they are
not marked not only shall the 10 percent bo remitted or waived, but

the regular duties may be refunded. . .
Of course, all this has got to be done under Government inspoction,

so the Governmont is protected thore.
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Now, in soction 8, thoro is ¢ littlo point thore that I would like to
bring to your attention, This provides for oxtra labor on tho part
of the oflicials, 1t says:

Upon a request inade by the owner, master, or person in chargo of a vessel or
vehiele, or by or on behalf of & common earrier or by or on behalf of the owner or
congignee of any merchandiso or baggage, for overtimoe sorvices of eustoms ofticora
or etuployees at night or on a Sunday or holiday, the colleetor shall arsign suflicient
customs oflicers or employees if available to pecform auy such services,

That is a little changed from the old law, but the only point. T want
to eall your attention to are tho words “on hehalf of the owner or
consigneo of any merchandise or baggago.” It seems to mo that that
is oponing tho door.  Any passenger coming in would fall within this
provision, nnd he, if tho customs does not feel like going right ahead,
can demand that tho customs appoint employees to work overtime,
A single passenger ean do that. Tt scems to mo that ought to be
changed o littlo bit,

Senator Warsu, You think this would make it mandatory?

Mr. Leverr. Yes. It says, “upon request made by the owna
master, or porson in chargo of a vessel or vehicle, or by or on behalf
of a common carrier or by or on behalf of tho owner or consigneo of
any merchandise or baggage, for overtime serviees of customs oflicers
or employees at night or on a Sunday or holiday, the collector shall
assign suflicient customs oflicers or employees to perform any such
services which may lawfully he performed by them,” and so forth,
and shall pay tho expense of it.

Senator WarLsu, Daes the T'reasury Department agreo that that is
mandatory?

Mzr. Jonxsox (Mr. W, R. Johnson, Chief Counsel, Bureau of Cus-
toms, Treasury Department): Mr. Lovett jumped two words in reading
that which appear on line 4 page 11, “if available,” It states, “tho
collector shall assign suflicient customs oflicers or employees if avail-
able to perform any such services which may lawfully be performed.”

Mr. Leverr. Yes,

Mr. Jounson. There are oceasions when an individual passengor
will request and pay for special services at nights, Sundays, or holidays,
particularly at railway terminals when a transfer is being made, and
wo see no objection to allowing that service if the employees are
available without prejudice to the serviee.

Mr. Leverr. With that explanation T sce that there is not so much
in my point.

Senator Warsit. Very well.  Proceed with the next.

Mr. Leverr. I will next take up section 12, Under the present
law any merchandise which has been entered, that is to say, where
vou have gone to the customhouse and made your entry, you eithor
pay the estimated duty, or enter them for bonded warchouse, from
which they may afterwards be withdrawn on payment of the duty.
But if goods come in and they are not entered at the customhouse
the Government takes charge of them and puts them in the warchouse
which is called the general order warehcuse, and then within a limited
time the importer has the right to make entry. The present law pro-
vides that where goods were not entered and remain in custody for a
certain time without the duties, storn}ze, and other charges havin
been paid, they are then taken charge of by the Government and sold,
which is quite all right. But there is an attempt to amend this by

.
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saying, “any entered or unentered morchandiso,” It seems to mo the
word “entored” was inndvoertently put in there, beeauso when mor-
chandize is entored it is right in the control of the Government and
the estimated duties are paid, or secured to bo paid, A literal inter-
pretation of this provision, as 1 see it, would menan that where goods
are in the appraiser’s stores for exumination  and sometimes the
oxnmination, or at least the passing of the invoice by the appraiser,
does not take place for 2 or 3 years  and if the additiona] duties are
not puid, it would seem that this would then give the Government
the right to seize those goods and sell them, 1 do not think that is

the intent,
Senntor Warsn., Does the word “entered” include puyment of the

duties?

Mr, Leverr, 1t eithor means payment of the estimated duties at
the time you put the papers into the enstomhouso, which is called
“ontered,” or you put your goods in the warchouso,

Senator Warsu. Could they mako entry by claiming that the goods
bolonged to them and that they some time Inter would remove them
and pay the duties and then neglect to do it?

Mr. Liverr, No; the law tukes eare of that.
lSmmtm' Warsi. Entry includes paying the duties and everything
else?

My, Leverr. We have an entry for consumption,  That is to say,
when vou take your goods right out of the customs custody and then

ou pay the estimated duties.  We also have an entry for a ware-
wouse, where we say (o the colleator, “Weo want these put into n honded
warchouse and we will give a bond for the payment of the duties when
we take them out of the warchouse.”  So the Government is secured
there.  In either enso those nre what are ealled entered goods,  When
goods aro not. entered it menns nothing is done about them, and the
collector holds them for a given time and sends them to the warchouse,
called Goneral Order Warchouse,

Senator Warsu. Where either one of those methods of entry would
take place, the Government would be out of the goods upon the
removal of the goods?

Mr, Lrverr. That is all provided for in another section of the law.
When goods are in a bonded warehouse, after having been entered,
for over 3 years, without being tuken out, then the Government can
take hold of them and sell them,

Senator Warsi, The point you make is that the “entered’ in this
section appears to be unnecessary and dangerous?

Mr. Leverr. Yes.

Senator Warsn. And that was not intended in cases of entry?

Mr. Leverr. Yes; unless Mr. Johnson could give me us good an
explanation as he did on the last point,

Rflr. Jouxson. We have had a situation where entry had heen filed
for consumption, not for warchousing, but the entry had not been
completed by the payment of estimated duties. The language of the
proposed amendment is expressly limited in the case of entered mer-
chandise to entered merchandise upon which the estimated duties
have not been paid. It reads:

Any entered or unentered merchandise (except merchandise entered under
section 5567 of this act, but including merchandise entered for transportation in
bond or for exportation) which shall remain in customs custody for 1 vear from the

-
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dato of fmportation thercof, without all estimated dutics and storage or othor
charges thercon having beon paid,

Mr. Luverr, Mr. Johuson, would you considor as estimated duties
o caso like this, whore goods are entered, the estimated duty paid
based upon the value at which thoy are entered, and the appraiser
thon holds thom up; he is going to advance thom but ho ({ooa not
know just how much, and he tolls tho collector to require a deposit,
Would vou consider that as estimated duties?

Mr, dJonnson. T would not considor a doposit to ho estimated
duties unless they are estimatod in a fixed amount,

Mr, Leverr, If you includo that in tho estimated duties then the
danger of this thing comes in. If it is only the original estimatod
duties then of course thore is no dangor, but it is a question whethor
tho domand for a doposit to cover a possiblo advance might also bo
considored estimated dutios, and thon it would bring it back in hore
don't you seo. I think it ought to be cleared up, it should ho elarifiec
to mako it definite as to what is understood by “estimated dutics.”

Mr. Jounson. There is a point of possible differenco hotwoon Mr.
Lovott and the ‘I'reasury Department in tho case of morchandise
which has boen entered and t‘m appropriato estimated dutics paid.
The appraiser thon determines tho possibility of an advance in valuo,
which would require furthor estimated duties to bo paid. Now,
whother those estimated duties should be required to be paid promptly
is a question of policy that wo would like an opportunity to roport
upon,

ISonntot‘ Warsu. Mr. Lovott submits those observations to tho
Treasury for their sympathotic consideration. What other sections
do you wish to discuss?

Mr. Leverr. On pagoe 15, scetion 14, that, to mo, is very objection-
able. At the end there it says:

No appraisement shall bo held invalid on the ground that the required number
of packnges or the required quantity of the merchandise was not designated for
examination, or, if designated, was not actually examined, unless the party claim-
ing such invalidity shnﬁ establish that merchandise in the packages or quantitics
not designated for examination, or not actually examined, was different from that

actually examined and that the difference wag such as to establish the Incorrect-

ness of the nvpmisor's return of value; and then only as to the merchandise for

which the value returned by the appraiser is shown to be incorrect.

That wo do not object so much to, because it is quite in order that
the Bureau of Customs or the Secretary of tho Treasury might
require in large shipments less than 10 percent, but we come a little
further as to tho appeal, when the appraiser advances the dutiable
value of goods the importer has a right to appeal to the customs court,
to one of the judges, and from him appeal lies to three of those
judges, and then if a question of law is involved thero is a further
appeal allowed to the United States Court of Customs and Patent

Appeals in Washington.
Now, this goes on to tell what must happen:

Every such np{)enl shall be transmitted with the entry and the nccompnnylng
papers by the collectors to the United States Customa Court and shall be assigne

to one of the judges, who shall in every caso, after affording the partica an oppor-
tunity to be heard on the merits, determine the valuo of the merchandise from
the evidence in the entry record and that adduced at the hearinfg. Appraising
and examining officers shall be competent to testify at the hearing as to faocts
within their knowledge or obtained from records and memoranda made in the
office of the appraiser with respect to the merchandise under consideration, or
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liko or simlilar morchandise, and as to conclusions reached by them in tho course
of thelr official dutles concorning the merchandise notwithstanding that the
original nimmlsumont may for any rcason bo held invalid or vold and that the
merchandise or samples thercof ho not available for reexamination,

T'his gives the right to the appraisor, you might say, to go all around
: % v 3] £ W08 A
Robin Iood’s burn and use any information he has, whether it
ospocinlly applies to this morchandiso or not, and lot him testify as
to what he might think was similar merchandise when none of the
morchandise is bofore tho court to test his judgmeont.
Then whon wo como to (c):

It in tho final detormination of a protest, the appraisement of merchandiso is
found to havo been invalld, tho proper dutlnf)lo valuo of such merchandise shall bhe
dotormined by the United States Customs Court in the manner provided for by

this section.

Now, Mr. Chairman, from the beginning of this GGovernment it has
been held that if an appraiser does not have the goods hefore him when
ho makes his roturn of value the appraisement is invalid and void,
not oven voidable but it is void, and in that case of course it has been
held that tho appollate court has no jurisdiction, because there is
nothing to uppou{) from. This amendment would secem to indiento
that uﬁhough there is a void decision of an administrative oflicer,

ot an appoul might lie to a judge who does not have the goods, who
fn’us nothing before him, and then he has to appraiso the merchandise.
It seoms to me it is contrary to all theories of law.

Sonator Warsi, You claim that if an administrative officer makos
a finding of invalidity the Governmont ought to be bound by that and
there ought to bo no appeal?

Mr. Leverr. If ho makes a void decision as to fact, and it is so
held by the court, certainly the court should not be ealled upon to
find that fact.

Sonator Wawrsi. Suppose the officer is negligent or has acted
fraudulently, what then?

Mr. Leverr. Woll, in a case of that sort—I cannot conceive that
in connection with this. The usual reason why an appraisement has
been held invalid is beeause the appraiser has not hm‘ before him the
particular kind of merchandise that he finds a value for

Sonator Wawusi. Is it possible that he could have it before him

and yet make an entry of that kind? )
Mr. Leverr. The records would show whether he had it before him.

Senator WawLsu, I am just inquiring,

Mr. Leverr. There is a record made of the cases which are sent
to the appraiser. He is preswmed then to have looked at the goods
whother he does or not, and no one is foolish cnough to say that ic did
not look at them. The fact is thoy are there in that case, and the
invoico shows the contents of that case.

To illustrato just what I mean, some years ago there was a case that
arose whero there were many different kinds of brushes imported,
tooth brushos in one case and hair brushes in the other. The appraiser
advanced the tooth brushes although he never saw them on the basis
of having looked at the hair brushes. His action was held to be void.

The evident purpose of this amendment is due to the fact that the
law required 10 percent of the goods to be sent to the examiner for
examination, Some of these importers, when less than 10 percent
was set, raised the objection that the law had not been complied with,

-~
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and in a case of that sort the appraisement was held void. Now,
there is no reason why the Secretary should not have the right to order
in all that ho wants, or a lesser ('lunntit,y than 10 percent, and in that
respeet this amendment is good, but when they say that if an appraise-
ment is held to be void by u judge, that you must take the case to
that judge himself to find the value and act us an appraisor, 1 think
it is going too far. In other words, ho may hold for any reason that
the original appraisement was void, but then he must be the appraiser
without the goods, without the examination, merely on tho say so of
this man.  And bear in mind that tho appraising of the goods may be
the value of that class of goods, such goods or similar goods, and there
would be a lot of hearsay testimony as to whether this was similar or
that was similar, with no samples to compare the goods with,
Sonator Warsu, Will the Treasury Department take noto of these

observations?

Mr. JounsoNn. Yes, sir,

Sonator Warsi. Tako up the noxt section,

Mr. Leverr. Now, we como to seetion 18 on page 23, “Taxes not
to bo construed as duties.” It has been held from the heginning of
time by the Supreme Court, and right down through the lower courts,
that any tax levied upon an imported article before it enters into the
commerco of this country is n duty. I think you are familinr with
those decisions,  This proposes that nothing shall be considered u duty
unless it is so specilim‘ in the act. In other words, as I read it, al-
though the Treasury Department differs with me a little bit, as 1
read this this would take away the jurisdiction of the customs court
of appeals from passing upon any easo of imported merchandise where
thoe tax is not referred to in the law as a duty, specifically the internal
revenue taxes. .

In talking with Mr. Johnson about this, as 1 understand his point,
he says it does not take away the jurisdiction, beeause if these internal-
revenue taxes are not mentioned as duties, nevertheless they are exnc-
tions, and the court has jurisdiction on exactions as well as duties.
My reply to that is that the Supreme Court had held in flomer v.
The Collcetor, in 1 Wallace-—~1 have forgotten the page—that where
an article has been in the tarifl act by name specifically, such as nl-
monds, und there is another provision for nuts, and they omitted the
word “almonds’ in one of the acts, the Supreme Court held it could
not come into the classifieation of nuts, because the lawmakers having
once differentinted between them it would not full back into the class
in which it belonged.  So that I say this, that all through these years
there heing a differentintion between “duties’” and *“exactions,” even
though an internal revenue tax may be an exaction, nevertheless as it
has always been considered a duty, and if it is now left out of the duties,
it would not come into the exactions and therefore the customs court
would have no jurisdiction.

It has beon the policy of this Government for many years to have
one tribunal pass on these cases covering imports. I think, and in
fact I foel sure that would be bad in that it would take away the juris-
diction of the courts and cause us to go to different courts on the same
importation, ono as to the internal revenue, which is a duty, and the
other on what is conceded to be dutics. :

Senator Warsu. Mr. Johnson, have you a different construction

than Mr. Levett on this section?
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Mr. Jounson. Yes.  As Mr. Lovett says, the Customs Court and
the Court of Customs and Putent Appeals have held that they have
jurisdiction over questions involving the internal revenuo laws in
their application to imports. They havo cited the Supreme Court
decisions as authority for the fact that all charges on imports cbllected
while tho goods are in the customs custody are duties. In recent
cases, or in a recent case particularly, an internal revenue tax was
hold to be a duty for tho purpose of an exemption provided in the
tariff law that had never ho}ora been construed to apply to an internal
revenue tax. That ease has very serious implieations and this section
is aimed to overrulo that case. It is not aimed at the jurisdiction of
the court.

Senator Warsn, Well, a provision could be inserted ito indicato
that this section was not intended to remove an old jurisdiction or
somo jurisdiction that the courts took under the old cases.

My, Jounson. The Treasury Department believes that this pro-
posed languagoe would not affect the question of jurisdiction, but it
would he glad to consider any such suving language,

M Lvere. Yes.  If there could be some saving Janguage there
we would have no complaint at all. | reeall the ease that Mr.
Johnson referred to.

Senator Warsi, What vou are suggesting is that in the desire or
effort of the Treasury Department to overrnle this particular case
cited you fear it may reach into a Inrger field?

Mr. Leverr. Exuetly, and T might say that is the opinion of prac-
tically every attorney 1 have talked with.

Senator Warsn. T'ake a note of that, Nr. Johnson.

Mr. Jonnson. Yes, sir.

Mr., Leverr. Mr. Johnson, could not you draw a saving clause
covering that particular ease?

Mr. Jouxson, This langunge, of course, is our draft to acerriplish

just that thing.

Senator Warsu., Without attempting to disturb the old order and
practice?

Mr. Jouxson. Yes.

Senator Warsi. You have drawn definite language with that in
mind?

Mr. Jonxson. Yes, sir. We believe we have accomplished that.
We will be glad to consider any suggestions.

Senator Warsi. Your next section is what?

Mr. Leverr. Seetion 26, which is a proposed change in the old sec-
tion 613, a change of the phrascology. It relates to the disposition of
the proceeds from the sule of customs seizures.  Under the law when
roods are seized for fraud, or any other reason, the value is collected
if the goods have disappeared, and that value is the value of the goods
plus the duty. That has always been considered as the forfeiture
value. In this amendment as proposed it not only provides for the
forfeiture of the valie of tho goods plus the duty, but is worded in
such a way that the importer would still be liable for the duty after
his goods have been scized. In other words, he would have to pay
tho duty twice. That is the way I read that, Mr. Johnson. Don’t

you? i
Mr. Jounson. That is the law today-—Aferedith v. United States

(13 Potors 486).
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Mr. Leverr. It is bad law and should be changed. I think when
a man is punished by having his goods taken from him, including

the duty, he should not be muleted for the duty.

Senator WawsH, You objoct to the intont and purpose of that
paragraph?

Mr. Leverr. Yes. Mr, Johnson says it is still in the presont law.
If that is 8o, it should be changed, even if it is in the present law,

Senator WavLsu. Are there any other sections?

Mr. Leverr. No; that \)meticnll covers it, but I would again ask
your committeo to carefully consider our brief filed with the Ways
and Means Committeo covering other soctions.

Senator Wavrsu, You may come back and present any further
testimony that occurs to you after we hear the other witnesses,

Mr. Xraemer,

STATEMENT OF FREDERICK L. KRAEMER, NEW YORK CITY, REP-
RESENTING THE NEW YORK CUSTOMS BROKERS' ASSOCIATION

Senator Wars. Your name is Frederick I.. Kracmeor?

Mr. Krasmen. Yes, sir, _ )
Sonator WawLsH. Your residence is New York City?

Mr. Kraemer. Yeos, sir.

Senator WavLsu, And you are here representing the New York
Customs Brokers' Association?

Mr, Kraemer, Yeos, sir.

Senator Warsu, Mr. Kraomor, what particular sections of this bill
do_you desire to comment upon?

Mr. Kraemer. Mr. Chairman, our association ondorses the bill
in gonoral. I might say this, that I have a statement here and if
t.iu}% d%es not permit me to read it, I would be just as well pleased
to file 1t.

Senator WawLsu. Is it a statement of general approval?

Mr. KraeMmer. It is also citing the reasons,

Senator WawLsu. Ior your approval for these changes?

Mr. KraEMER. Yes.

Senator Wawrsu. Does the statoment contain any suggestions as
to modifications or changes in the law?

Mr. Kraemer. Noj; it endorses tho proposed law., .

il Senator WarLsu. It would save our time if you would be willing to

o it.

Mr. Kraemer. I would be willing to file it. Our association is
only interested in three sections of the proposed law. That is the
marking act and the proposed section 15, which is the section that
amends the filing of producers’ protests.

In our business we bolieve, and know for a fact, that there is also
some administrative difficulty in holding up and suspending some
20,000 or 30,000 entries on a producer’s protest and then have them
suddenly released on a court’s decision, 30 as to practically flood the
liquidating department in New York with entries which may take
years to liquidate. . . ,

Senator WawrsH. Thore scems to be uhanimity of opinion on the
guestion that those two sections under existing law have led to a good

eal of difficulties, misunderstandings, and perhaps injustices, and
that the change recommended by the ‘l‘ronaury is desirable in every

way.
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Mr. Kraemer. There is ono more seotion, a very important section,
and that is the proposed section 20 amending section 5567, Thore, Mr.
Chairman, we have a law that permits an importer to put in bond
meorchandise. I know of o number of cases that are going to crop up
on account of the consignee or importer of record who, after ho had
sold his goods in bond, was called upon to protect himself because the
purchaser or transferee did not pay the duty or export the goods in
tho statutory period of 3 years, It is, I think, purely a legal ques-
tion between the consifneo and the purchaser of goods in bond, but I
know of casos whero the purchaser of goods in bond, the transfereo
would boe happy and willing to accopt the obligation of the originn(
consignee and roleaso the bond given, if he was pormitted to do so.

It is almost a paradoxical situation, for this reason, that if a con-
sii;nco sells his goods in bond to you or to me, and we pay the duty,
which may bo an oxceggsive duty, olir owg, money is refunded to the
original consignes who no longer owns the gogds. I know of cases
whero the original consignee has issued negotiable warehouse receipts
to tho purchagét or the transferce, and yot he has got to go to the
extromo mopure of abandoning those goods in 3 years, because in
that timo the goods havoe more or less probably deteriorated and they

aro not ag‘salablo as their woro, .
Senatgf Warsn, Would you like to have the ropresentatives of the

Troacury give further stud{ to this partioular seotion? g
Mr. Kraemer, No, I think the Sccrotary of the Troasury has

covered it complotol]g. S ‘
Senator Warsn, Do you think the difficulty that has beep experi-

enced in the paat is correctod by the language ih this section?
Mr.KraEMERN, Yed, sir, E ;
Senator Wavst. I appreciate your filing your brief, Mr. ?(momer.
(Thebriof roferted to is ue follows:) . /

My name is Fredorick L. Kracmer. I am vice president of thg New York
Customs Brokers Assoelation, which I represent, I am here to usge the vnact-
ment of H.“R. 8009, Wo bolfovo that the proposed amondments, @overed in this
bill, are nccéssary to correet and modify oertain sectfons of the present adminis-
trative aot, which are drastio, somowhat ambiguous and rospm\gx)l;:) for consider-
able confusion adminiatmtlng asustoms laws,

Customs brokérs are employed by American manufacturers and impoiters to
l)repnm necessary Qocuments and to pay the estimated duties so as to expedite

ho releaso of hn{)ortod merchandise.  Wo must have a knowledge of the admninis-
trative laws so that we can givo our clients the proper advice. The recommenda-
tions wo wish to make are without bias or personal interest. Wo will eriticizo a
fow of the most important sections of the administrative law as they now stand,

Lot us begin with scction 304. We have experienced considerablo difficulty
working under this section, It is true that the law has been in existence over

rears; and it is equally true that the foreign shippers aro frequently violating this
aw. The courts have construed it, in such a technical manner, that it is robbed of
its clarity. It must be underatood that tho foreign exporter, in most cases, Is not
familiar with the English language, and ho can only be advised by lelter how to
mark his goods. Over 50 percent of the total importations are free, crude, raw
materials which are packed in containers such as bags, bales, sacks, boxes, barrols,
and drums, which are imported b{ the Amerlcan manufacturers and importers,
and are not sold to the consumer in the original containers.

The law compels the Sceretary of the Treasury to promulgate rc?ulations to
enforce the marking of such containers whother their contents be free or not,
notwithstanding that they never reach the consumers in the condition as imported.
The Hroposcd amendment under section 304, under subscotion A and subdivision
B will remedy this condition and meet with wide approbation from all those
interested in such importations. There cortainly should be no objection to the
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enactment of this {)mpusml amendment, which will benefit hoth the American
manufactirers and importers,

The free, erude, raw materinls are gathered by primitive people in the most
remote parts of the world, who know very little about the official English name
of their government.  Their failure, in the past 7 years, to earry out the proper
marking requirements has resulted in heavy penalties to fonocent importers.
The technieal rulings, compelling the name of the oflicial government of a conntry
a8 proper marking, beeome rather perplexing when shipments are exported from
islands, possessions, and mandated countries from which our raw naterinls gon-
erally flow. ‘These technieal requircments are difficult to transmit by letter to
exporters,  Many vielations have oceurred and still continue to oceur from
day to day.

To ithstrate, T reeall o oense of a recent shipment of salt, in bags, which was
marked, “Turks Teland.”  An asseszment of 10 pereent marking duty was levied,
beeause “Turks Island” was a violation of the marking act.  The correet marking
should have been “British West Todies.”” A recent shipment of erude rubber,
marked, “P, of B, Malava” was also held up until the bags were marked “Product
of British Malaya,” at the expense of the importer, together with the 10 pereent
assessient of the marking duty.  None of this merchandise was deliverad to the
congnuers as it required furthor processing by the manufacturer, I conld guote
many other ridiculous rulings if time permitted.

A cursory examination of the weekly Treasuey decisions will reveal the fact
that there is more marking litigation than anv other customs ltigation,  ‘Chere
aeems to be no diminution of sueh enses.  For that reason, we uree, that the
amendu.enc be ndopted. 1t will reduce custonas Htigation, and save the Ameriean
manufacturers mu‘ importers heevy penalties.  The proposed amendment, i€
cuncted, doea not rob the marking net of its tecth, It will require all competitive
finished articles, which reach the conswmer, to be marked, in a proper manner
to indieate the conntry of origin,

Customs brokers believe that section 15, the proposed amendment to seetion
516, should be enacted, beeause the present seetion 516 has created considerable
administrative difticultios, It hae also placed a heavy burden on the fmporters,
who are desirons of having entries lquidated promptly.  ‘The meehanies of filing
a customs entry and paying the estimated duty does not complete the joh,  After
pavment of the estimated duty, the appraiser veecives the invoice, appraives, and
examines the morchandise,  He reports his tindings to the collector.  ‘Fhe mer-
chandise may anlso be subjeet to weighing, measuring, or gaging by other depart-
When this work ix completed a final report is made to the lquidating

ments,
department.  The importer may also be required to furnish additional informa-
tion, atlidavits, and other data, so that the entry can be praperly liguidnted.

Under reetion 616, the moment the producer files a complaint and lodues a protest
on n promptly liquidated entry, all entries made subsequently are suspended
from liquidation. ‘They are placed in o file where they remain for years until the
litigation, concerning the correct foreign market value or correet classifieation, is
concluded.  "The proposed amendment does away with this confusion and delay
by not suspending the liquidation of entries until the court renders a deeision.
This, in our mindy, will relieve administrative difticaltics in liquidating ontries
2 or 3 years after the original importation, It must be understood that, when
an entry is filed and the estimated duty is paid, the eorrect assessment is not made
until the entry is liquidated.  The importer shoukl be entitled to a prompt
Hquidation, so that he may know where he stands, regarding the cost of his mer-
chandise.  The sudden release of thousands of entrics for Hquldation purposes
naturally slows up the liquidation of those entries, which are not involved.  For
the reasons we state, we believe that the proposed amendment should be enacted,
as it will assure an orderly process of customs procedure.

We are in accord with scetion 20 of the proposed amendment to section 557 of
the present act.  The proposed amendment recognizes the inconsisteney in the
law as it now stands.  ‘T'he present law does not. permit an importer to transfer
the obligation to pay the duty or export the goods within the statutory periad of
3 vears, notwithstanding the importer gells his goods, in bond, and signs a transfer.
The purchaser or transferce is denied the right to assumo the obligations of the
original importer.  This section now compels the collector of custums to recognize
the importer of record.  Tixcessive duty paid by the purchaser or transferee is
refunded to the importer of record.  "This condition has retarded the sale of goods
in bond. ‘The proposed amendment will protect the purchaser or transferee so
that he may have all the rights provided for in scetion 6567 and 563, There are
many cases now pending where the consignees will abandon and surrender, to the
Government, konded goods which no longer belong to him.  This will bring about
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considerable litigation Letween the orginal Importers and the purchasers of

bonded goods.
We have cited these particular sections beeause they are outstanding in their

drastic effects on our commerce,  Heavy penaltics have been assessed and much
confusion und delny eaused.  This will be greatly obvinted if the proposed bill
H, R. 8099 beecomes a law,  We do not wish to take up more of your valuable
time, but wo believe that all the proposed smendments have considerable merit
and will have a tendeney to build up our foreign commercee.

The bill, if enpeted, will diminish litigation, It will modernize antiguated
laws that are found in some of the seetions of our present tariff act. It will clarify
others which will be helpful to business in general and satisfactory to both the
FSreasury and the Amerfean munufacturers nnd importers,

Senator Warsi, Let the next witness come forward, please,

STATEMENT OF ALFRED E. ROSENHIRSCH, REPRESENTING H.
ROSENHIRSCH CO., NEW YORK CITY

Senator Warsi, Your name is Alfred 15, Rosenhirseh.

Mr. Rosennmscn. Yes, sir,

Senator Warst, And your residence is New York City?

Mr, Rosenniuscu, That is right,

Senator Warsu, You are representing here I, Rosenhirsch Co.?

Mr. Rosexmusci, That s right.

Senator Warsu. \Will you tell us what the 11, Rosenhirsch Cfo. is?

Mr. Rosenumscn. The 1. Rosenhirseh Co, s an importer of
bristles.

Senator Warsn, Of what?

Mr. Rosexumscn, Of bristles,

Senator Warsi, Do you desire to eall the committee's attention to
any particular section of this bill?

Rh‘. Rosexmmscen, Yes, to secetion 3 ameading section 304, with
particular reference first to subdivision (¢) and then to the other sub-
divisions of that scction.

Senator Wawnsn. Your presentation is confined entirely to sceiion 37

Mr. Rosexumscu. That is right.

Senator Warsi. Wo will be pleaged to hear you.

Mr. Rosexumscn. Although my presence here is on behalf of my
own firm, I have discussed this matter with most of the largest bristle
importers in this country and they agree heartily with what 1 have
to say.

Tnu tho first pluce, wo all desire to go on record in favor of the pro-
posed amendment to scetion 304, subdivision (¢). We believo that
the provision granting permission to mark containers nftor importa-
tion, if accomplished under customs supervision prior to liquidation
of the customs entry, is highly commendable, but that it nnﬁy solves
part of the difliculty.

Let me illustrate.  I'or many years the Soviet Government has been
marking its cases and wrappers with the legend *“origin Siberia, U. S,
S. R.,” and the name of the Soviet Government's bristle trust, “‘Rasg-
noexport,” 1 have several samples here to show you. 1 will show you
these afterward. Theso marks were aceepted by the customs exam-
iners in New York as satisfactory. Then commencing in September
1936, the examiners started to reject the markings as improper. Mean-
while two shipments totaling in value over $10,200 arrived in New
York. In accordance with our practice of many years, wo notified
our customs broker to effect immedinte delivery on most cases to our

Y
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customers. This was done without knowing about the chango in
practico of the Customs Bureau and examiners, and naturally without
our knowing of any impropor markings. Tho oxaminers then found
that the abovo markings were impropor, and hoecause we were unable
to redeliver tho cases so that the word “Russia’ could be painted on
tho cases, wo were assessed damages in a sum over $3,000 and addi-
tional duties of 10 percent of the value of the merchandiso,

One other illustration.  About 6 weoks ago we recoived n shipmont
of over 100 cases of Chinese bristles valued at $32,000, bonring tl'lurcon
the marking “"I'singtao.”  T'rue, the word “China’ should have been
thero instead, should have beon painted on these cases.  The oxaminer
know that Tsingtao was the name of a Chineso city, So did wo,
Wo oxplained that the whole mistnke was caused by the turmoil of
the war now going on in China. Nothing could be done for us, how-
over, and tho Bureau was about to place marking penalties of 10
percent against us.  So wo sold tho merchandise in London at a loss
and exported the cases to England whero such markings are disregard-
od, where they do not require such markings.

Senator Warsu. Mr. Lockott, this appears to be a more oxucting
and scrious ense than yours,

Mr, Lockurr (Mr. Joseph F. Lockett, Boston, Mass.): I am sorry,
I was reading hero and T did not hear tho witness’ statement,.

Senator Warsn, The action of the Troasury in this case here,
whero n package was marked “Tsingtao” and not “China,” the cus-
g»ln.\s departmoent contended that “Tsingtao” did not correspond to

lina,

Mr. RoseNmrscn, That is the inner wrapper of the merchandise,
The outer enses were marked the same way.  {Indicating.)

Mr. Lockerr. Yes, that is sorious.

Senator Wawnsu, So your difliculty is going to be, if you got a
robate there will bo other cases similar to yours, wheroe there wero
greater injusticos, which would bo entitled to rebates.

Mr, Lockrerr. Exactly. Tam not asking for, as I suggested yostor-
day, any legislation which would give a remedy in my particular case
that would not apply to all cases pending before the Treasury Depart-
ment and the customs court, beeauss I readily recognize there aro
many such injustices and I think they should be corrected., This
bill, if it becomes a law, will correct in the future many of those
injustices.

Senator Warsi, Wo have difliculty in drawing the line betweon
tho cases where there was clearly no intent to mislead or to fail to
name the country of origin and those cases where there may have been
an attempt to mislead.

Mr, Lockerr. Yes; but you see, Senator, in my caso, as in practi-
cally all other marking cases, they are marked with the country of
origin, namely, Argentine in fEngllsh words, in my case, boforo with-
drawal from customs custody, but by operation of section 304, the
Dopartment had assessed the marking duty of 10 percent oven though
when they go into consumption they are marked with the namo of the

country as required by the law.
Senator Wavrsi. They were not marked when they arrived at the

customs?

Mr. Lockerr, Yes, sir;and my answer to that is that in most cases
in practically all of the cases, tho markings at the time they entored
the customhouse did indicate to the man who was going to uso the



CUSTOMR ADMINISTRATIVE ACT 51

goads, especially in tho cnso of raw materials, or the one who was goin
to soll t}m articles the country from which those goods came,
really think, Senator, there is a lot of morit in my suggestion, if I do
say 80 mysolf.

Mr. Rosennmscn. This is a sample bundle of tho bristles exported
by the Russian Government. They wero shim,)ml that way in those
wrappers [indicating], and that is the way it looks after you break
the wrapper open,

Senntor Warsi., “Russin,” of course, is on this one.

Mr. Roseninmscen, We have had to stamp that on in this country.
If you notico the printed words closely, the “Origin Siberia U. S, S, R.;"”
“Rosnooexport” and the star of the Soviet Government nre all on there,

Senator Warsu, Yes.

Mr, Rosenmrsen, The proposed amendment will, therefore, afford
us soma relief, but delays our delivering of merchandise by many
days. We suggest more far-renching changes. It is conceded by
overybody that the law requiring marking was not designed to raiso
revenue, hut was intended to protect our manufacturers from unfair
competition and our consuming public from deception.  Applied to
bristles, the statute and regulations serve no usu-full purpose.  Bristles
are produced solely in China, Siberin, Kastern Russin, and Northern
Indin, none are produced in this country. On tho other hand, bristles
are used almost exelusively by manufacturers of brushes. They never
0 to tho consuming publie, When a manufacturer uses bristles, ho
yrenks the bundle and makes it loose, ready for washing and mixing,
That being the case, whom does our Government seek to protect?
Tho producer? Thero is none. Tho importer or manufacturer? 1
unhesitatingly declare that thero is not a single importer or manu-
facturer of bristles in business today who eannot at a glanee, tell the
country of origin of every bristle he sees, without being told the name
of tho country of origin, The difference between bristles produced
in different. countries 1s so striking that a novice in the business could
not possibly be deceived, If you will examine the difference hetween
that ono [indicating] and this one Iindicnting] vou can see the differ-
ence, This is Chineso and this is Russian [indicating). There is not
a person who is in that business who cannot tell the difference hetween
them at a glance.

So, I say, you aro_trying to help people who would much rather
be left alone in this situation. Restrictions only hinder the importa-
tion of a useful and necessary commodity. We urge you to adopt
the samo rules that Great Britain has seen fit to follow, namely, that
bristles as such need not he marked with the country of origin.  The
British consulate in Now York have advised me that certain types of
commoditics need not be marked.  They did not tell me whether it was
the law or regulations. I have a copy of the regulations with me, but
they scem to say that in this situation commadities of this character do
not have to be stampoed with the country of origin, because they do
not produce bristles in Great Britain and they do not, therefore,
como in competition with the product of manufacturers in Great
Britain. That is the general rulo with them.

Senator Warsi. The difficulty is that we might have to make a
good many other oxceptions to general law if you set up the bristles

as an exception,
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My, Rosennusen, T think that they could be classifiod in a cortain
way, if thore are other comumodities like bristles that are produced
abroad and that do not come in competition with American producors.

Sonator Wansit, ITow about rubber, for instance?

Mr. Rosenmmscn. Well, I understand they produce synthetic
rubber hero, therofore, it would be in competition with the American
producers of rubber,

Sonntor Warst, Have you any specific recommeondation?

Mr. Rosuninnscn, 1t is ovr opinion that in a commodity like this,
that is used by a manufucturer who breaks the bundle open and then
incorporates that into a product such as brushes, when the sourco of
the bristles has no connection with the ultimate stamp that is placed
on the brush itself, and tho brushes that are produced in the United
States are stamped “Made in the United States” but novertheless tho
bristle itself doos not come from the United States, in that situation
I think thoe law might be changed to excopt commodities of that char-
actor,  That bristle, or that bunch as you seo it [indicating}, gots us
far as the manufacturor,

Sonator Warsn., You want a provision for some marking, but you
do not think that the same dofinite marking is required ns 18 required
on goods in competition with commodities produced in this country?

Mr, Rosennmscn, T do not think any marking is necessary at all
on this particular commodity.

Sonator Wausn, Is lumber now marked, Mr, Johnson?

Mr, Jonnson, No, sir,

Sonator Warnsir, Arve there any things definitely exempted from
marking under the presont lnw?

Mr. Jounson, The Secerotary under the presont law is authorized
to excopt the articles from marking in four cases.

Senator Warnsu, In four cases,  What are the cases?

Mur, Jounson, Where they are incapable of being marked, whore
they cannot be marked without injury, when the marking would
entail an oxpense oconomicnlly prohilmiva of the importation and
whon tho working of the immediate container will sufliciently indicato
tho ovigin of the articlo,

Senator Warsu, And ho was suggesting n now exception, naumely,
goods imported into this country thui are not in compotition with
p;om?ls produced in this country,  That is what it amounts to, dooes it
not|

Mr, Rosunnmsoern, [ think it would have to go further than that,
boeause goods might be imported into this country and be sold direetly
to the consumor, naturally, beeauso o falze stamp on them might indi-
oato an Amorican origin, whereas, in fact, it might have boen a
Japancse product and therefore subject of being rejoeted. In_our
situation, it goes to u manufncturer, who then processes it. It is
possible, T imagine, that the Department would intorpret subdivision
(3) (o) that such articlo is a erude substance.  Of course, ) do not know
whather they would consider this particular commodity a crude

-substance, A

Sonator Warsu, It does not look vory erudo,

Mr. Jonnson, ‘The tavill net distinguishes botweon crude bristles
and bundled bristles,

Mr, Rosenirscen, These are bundled bristles, therofore they could
not como under tho proposed amendment that it is a crudo substanco,
I think thero should be an amendment.
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Senator Warsn, You are not likely to have that trouble in the
future, arve you, that your shippers abroad will not know the require-
monts for marking?

Mr. Rosexnmsen, We have just had this situation arvise on the
Tsingtano bristle from Chine.  They know all about it. I undor-
stand tho employees of this paeticular fivta ran into the interior ns soon
as the Jupanese invaded Shanghai and they used any stamp that they
could obtain,

Senator Warsn, Does the Treasury have any authority in specinl
cases to permit imporfeet marking where it is clear as to what tho
country of origin is, where indirectly the country of origin may be
recognized, and have they permitted o marking of the country of
origin after the goods nrrivm[?

Mr. Jonuxsox, Not without the puvment of the 10-pereent duty,

Senator Warsy. Somo such provision, Mrv. Johnson, would cover
the situntion, I think,

Mr. Jouxsox, Of course, this bill would permit the marking after it
r](\m'hc(l the United States without the requirement of the 10-percent
duty,

Senator Wansu., "That is true.
Mr. Rosexmnsen, Except in some situations, it would help us.

Senntor Warsi, You would prefer not to have any murking,  Yon
think this bill would help a good doul, thoagh?

M, Rosey minsen. It would,  We have had another situation—1
havo the files here to show -in which we imported three eases of
Russian bristles from England, 1t might have been Chinese bristles
from Chinn.  When the cases arrived in this country, consignment
notices or orders were sent to our broker. The merchandise did not
come into ou* possession, it went directly from the dock to the cus-
tomers,  One ense was taken to the examiner for examination and
the other two were shipped 1o our customers.  One of them wes the
Rubberset Co in Newark,  The examiner found that the markings
were “Origin Siberin U, 8, 8, R, and the rest of it, and nsked us to
got the other case back.  Under the present lnw it would require, if
wo could stamn it properly, just 10 pereent duty.  Under the new
law, if we could get the case and produce it T suppose we would not
have to pay any duty.

Senator Warncu, Does the “country of origin,” mean that there is
a distinction fro.n a country of shipment?

Mr. Jonnson. Yes, sir. The country of origin is the place of
production. Tt .nay not Le the place of exportation to the United
States,

Senator Warsn. So in case they desired to avoid a boycott of the
foods coming to chis country from any particular country, it would
e very important to have the marking show the place of origin
instead of the place of shipment?

Mr. Jounson. Yes, sir.

Mr. Rosexnmsci, We submitted to the Department an affidavit
of the Rubberset Clo. to the effect that the bristles were genuine Russinn
bristles, that the cese was marked “Rasnoexport, U. 8. S, R.” and
the rest of it, but we got no relief whatsoever, and the new law does not
give us any relief on -hat beeause we cannot praduce the case that went
to our customer. If the new law would permit us to file an affidavit
stating that the mer-handise that our customer received was exactly

~
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like the merchandise in the customs custody it would be all right, but
we cannot do it.

Senator Warsi. Would not your attention be called to the absence
of the marking by the customs oflicers and you would be given a
chance to mark the country of origin beforo the goods were shipped to
the manufacturer?

Mr. Rosenumsci, Noj beeause they permit you to deliver I think
at least 90 pereent of the goods. That being the case you can deliver
the merchandise from New York to Newark in about 24 hours, and
you might not hear from the customs examiner for at least 3, 4, or 5
days, and the merchandise might be used in the meantime, the case
destroyed.

Senator Warsi. Would you be allowed to withdraw the goods im-
mediately upon arrival without somebody noting the absence of the
marking of the country of origin?

Mr. hosn.\'nmscn. I'hat was not the case before. The customs
department might have a dilferent regulation now.

Senator Warsu, How could they find it out afterwards, if they did
not notico it before the goods loft?

Mr. RoseNumscu. The examiner gets the case up to his oflice on
Varick Street, he makes a notation of the character of the marking,
and if ho finds any error I think he informs tho legal department at
the customhouso and hetween the two of them they make the report
that the markings are improper, and then wo find out about it, and
not until that time.

Senntor Warnsu, You mean to say that under the existing law it
is possible for goods which are improperly marked to be delivered to
consignees?

Mr. Rosenumscu. Absolutely.

Senator Warsi. Suppose we pass a law to have the customs officials
administer it?

Mr, Rosenminsen. Well, it is an administrative impossibility, 1
imagine, to hold them up until that time,

Senntor Wavsi, Cannot they use their e es?

Mr. Rosennmnscr. 1 know, but with the velume of imports coming
to New York it is almost impossible to hold all the mcrchnndiso, anc
even 10 percent clogs them up as it is.

Senator Warsu. They release 90 percent and hold 10 percent so
as to expedite delivery, and then when they get around to examine
tho 10 percent and they find the absence of marking that applies to the
90 percent that has disappeared in trade?

Mr, Jouxson. Yes, and that marking, Senator, many times is
inside the cases. It could not be determined merely by the examina-
tion of the outer casoe which is released.

Mr. Roskenminsc, In our situation we bave a two-fold problem.
The examiners in New York think those are not containers or wrappers
that need not he marked. Wo have had different opinions from dif-
ferent individuals of the Bureau, Wo are all in favor of holding that
these are not wrappers, because, as you can sec, these break open
very easily [(illustrating]. I mean as far as the containers are con-
cerned, we would mt%xer they not be considered dontainers but,
rather, loose.

Senator WaLsn, ITave the manufacturers knowledge, as well as
the general public, or the consumers, of the place of origin of the

goods that they purchase?
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Mr. Rosennirscu, Generally, I could not answer that,

Senator WarLsu, Why should not the manufacturers, as well as the
general consuming public, be given knowledgo of the origin of the
goods that they purchase and use in their business?

Mr. Rosennimscu. Generally speaking, I mean as far as the general
manufacturer is concerned, I cannot answer that., As far as bristles
is concerned, 1 will state emphatically that there is not a bristle mnanu-
facturer in the country who does not know the difference between
the two immediately. If he does not he should not be in business,

Senator Wawrsn. {s there any substitute?

Mpr. Rosennirsch, There are substitutes like horse hair and fiber,
but they are as different as corn and wheat.

Scnator Warsu, We have had people in our committee who argued
for the substitution of ap les for {mnmms.

Mr. Rosennirscn, W n‘l, we cannot very readily be deceived,

Sonator Warsu. It is a very interesting presentation, in viow of the
fact that you have one of the very few finished commodities that
appoars to be nonproduced in this country.

Kffr. RoseEnmmscu. 1t is very unusual that this should bo brought
up in this way, because bristles are one of those things that peopls
very scldom hear about. They know what brushes are but not what

bristles are,
Senator Warsn. Is there any other section that you want to address

yourself to?

Mr. Rosenmrscu, In connection with that, of course, I would
like to comment on subsection (¢). We do not understand why the
10 percent may not he loft discretionary with tho Treasury Depart-
ment, but of course that is something which the committee 1itself
knows hest. If this were discretionary with the Treasury Depart-
ment, why, we could then take up each case with the Department
and straighton it out that wey, and I do not suppose we would have to

o through all this formality. Wo found the &)opnrtmcnt in many
imstances helpful to us, but they have been bound by the law.

(Subsequently Mr. Rosenhirsch submitted tho following amend-

ments for the considoration of the subcommitteo:)

SucoesTEp AMENDMENTS To I, R, 8099, CusTOoMs ADMINISTHATIVE ACT

Section 3, amending 304, subdivision a, 3: T'o incorporate thercin an additional
paragraph under the authorizations of the exception of articles from the require-
ments of marking and to be placed between paragraphs F and G on page 3.

“Such article is not produced in the United States and must be processed hefore
the finished product, of which it is a part, can be used or disposed of go that the
fdentifying marks contemplated by this section would necessarjly be obliterated,
destroyed, or removed from said article during the processing or would not be
rcqglreél“undcr the provisions of the Tariff Act, to be placed upon the finished
product.

Explanation: DBristles are not produced in the United States. They are manu-
factured into brushes of which they become a component part. . Any marks con
templated by this section cannot be placed upon the bristles in the finished produet.
In fact, the finished product is usually and lawfully marked, “Made in U. 8. A.”
If the committee sces fit, it might even end this amendment after the words,
“disposed of "

Suggested amendment to section 32 After the word “‘enactment,” a comma,
ﬂ“dn“tm:i 't’he following: ““And shall apply to all customs entrics not finally

quidated.

Tixplanation: This amendment would grant the relief which we require in pend-
ing entries which have not been finully liquidated. We have several cases now
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Imndinu before tho Custonis Burcau fn which wo huve applied for rolief {or vary-
ng rensons.  The statuto would not be retronetive to eanes which hava alrendy
been elosed and upon which the additional duty has been paid, This wimendmeont
\vouli(l bo procedural in effeet, but wonld grant us the necessary velief which wo
require.

Senator Warsi, Thank you. Mr, Coln,

STATEMENT OF LOUIS MARBE COHN, NEW YORK CITY, EXECUTIVE
SECRETARY, AMERICAN ASSOCIATION OF FELT AND STRAW
GOODS IMPORTERS, INC.

Sonntor Warsn, Mr, Cohn, will you give us your full name?

Mr, Conn. Louis Marbe Cohn, 1 am an importer on my own
account and exceutive seeretary of the American Associntion of
Folt and Straw Goods Tmporters, Ine., 165 West Thirty-seventh Steeet,
New York,

Senutor Warst. What seetion do you desive to comment on?

Mur, Conn, I want to speak on the bill just & moment as w whole,
M., Chairman, if 1 may.

Senntor Warsi, Are you in favor of it?

Mr, Cony, I am heartily in favor of it and I want to endorse it
wholeheartedly, 1 think ‘the Treasury Department s done an
oxcellent job ‘in ftaing it and has done grent work in teving to
roliove some of the difficulties that now faco importers, L want to
mako one or two observations rather than any objections to partieatur
sections,

Wo want to endorse, that is, individually T want to endorse seetion
3 of the bill amending seetion 304 of the tavifl et Contrary to
many of the complaints and erviticisms 1 have heard down here on
behalf of other associntions of importers, T want to say that I, as an
importer, havo heon penalized for improper marking, hut 1 think ns
n genern] proposition, the Customs Bureau and the Treasury Depurt-
ment i ollml*;:u of the division of customs have leuned hackward in
trving to he fuiv on this question of murking,

Sonator Warst, You had botter got into communieation with
Mr, Loekott.

Mr, Coun, Noj I feel as though they must have some hard and
fast rule to go by, beeause the minuto there is n slight, devintion
thore iz opened up a whole field of complications. 1 have threo or
four of my own membership and of my own eases pending, and I must
say 1 find the oflicinls extremely holpful and willing to listen to renson,

This section of the proposed bill eliminatea many of tho iniuatiuus,
but T am sory to say too many of us nre prone to want the Tronsury
Dopartment to hol;‘) us out when wo havo not been sulliciently earoful
in instructing onr shippers abrond on the vegulutions of the tarifl acts.
Wo want religf when we havo not properly takon care of those pro-
visions of the act when wo avranged to purchase our goods, [ beliovo
in many trades the exportors ov shippers ave familiar with these
regulations, and thoy are not too onerous,

In conneetion with section 3 of the hill T just want to make one
observation, on subdivision (e), having to do with penalties, and I
mako this observation without any boycott activities in mind,

In our own particular industry we found n few miscreants who
defaced and obliterated the marking of the goods after th%r had been
released from customs custody. I beliove the "T'reasury Departmont



CUSTOMN ADMININFRATIVE A 57

tukes the attitude that the enforcement of this particular seetion, of
the previous seetion of the tarifl act, comes within the work of the
Depurtment of Justice, but 1 do think that the committee might give
more conxiderntion to the penalty section,

Senator Warsi, Have there been enses where 10 pereent of the
goods were retuined and 90 pereent withdrawn after getting inio the
hands of the consignee?

Mre. Conx. 'Lhat is right,

Senntor Warsa, Ten pereent were found unmarked end an attempt
has been made to prevent the pendty by eluiming that the 90 pereent
had been mnrhed?

Mr. Conx. 1 do not menn that, Mr. Chairman, T mean woen the
merchandise has arvived properly marked, snd hns passeld through
customs custody, o consignee or an ultimate purchuser with the intent
to deceive the ultimate buyer or the ultimate consumer, obliterates the
mark of the country of origin, - Now, the question is just how far the
il net is designed to cover the obliteration of the marking of the
conntry of origin after release from customs custody.  Weo have had it
happen in owr industey, and there is no question that probably in other
industries that attempts to deceive hnve been made,  For example,
Htalinn goods have been pawned off as French, 1 do not ay that this
bill ought to be changed, 1 simply want to make this observation for
your considerntion, as to whether the Treasury ought to take further
cognizanee of sueh o situntion, or whether the enforcoment of it
ought to be left entively in the hunds of the Department of Justice,

Semtor Wanst, You admit it is an offense?

Me, Conx. Unquestionably it is an offense.

Senator Warsi, And it i< a question whether it should not be held
that nets committed after the imported good- cet into the hand< of the
constmers who sells or reships constitutes un offense ?

Mr, Coun. By removing the weappers.  Of course, where the artiele
iteell is indelibly marked in aecordanee with the requirements of the
Inw, he eannot very well do thut.  Where the artiele s in a container
and only the container must he marked, it is very ensy for him to tuke
off the container and pawn it off as the product of some other country,
I do not say any change should be made, but 1 simply propose the
question for eonsideration.

I want to particularly endorse section 7 and point out the difliculty
that our own trade has right at the present time in a ease pending
hefore the appraising authorities, and your section 7 will prohably
obviate sueh difliculty in the future. That is, by adding the words
“home consumption” to seetion 402. 1 do not know which sub-
wmragraph of section 402, but 1 believe that provision is necessitated
)y the ruling of the court that the appraising authorities must. take
into consideration the export valuo to countries other than the United
States,  We have such a situation now and it complieates the situa-
tion measurably, and the Department’s recommendation ought to be
earried out.

Then, in particular T ask to be heard, Senator Walsh, in connection
with section 15, which is the seetion that permits Ameriean producers’
protests. 1 appeared before the Ways nnd Means Committee on this
section, and 1 cannot too heartily endorse the whole section.  Our
trade has been subjeet to no less than three protests since 1930, when
the original tarifl' act was passed, twe of which have been litigated

~
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through the courts, neither of which havo been sustained, and wo are
at the prosent time under difliculties, It is diflicult to restrain ono’s
self in charncterizing the nature of tho weapon that is afforded here
which simply permits the producer to hold up the whole works anc
to dislocato tho entire trml]a. Tha vory filing of a protest dislocatos
the importing industry subject to that protest.  Wo have people who
como into tho business to gamble and speculate in the very commodity
that is the subject of protest, not bocause they expeet to win or loso
tho protest, but beenuse of the speculative possibilities that aro
inherent in such a situation, getting a refund, or gaining somothing

in one way or another. i
I want to say that this section 15 will eradicate the cnuso of a great

deal of inequity in such cases.

Senator Wawsit, Is thero anyone present who would like to bo heard
today before the subcommitteo ndjourns, to savo the subcommitteo’s
time later? If not, the subcommittee will stand adjourned until 10

o’clock tomorrow morning.
(Whereupon, at 11:60 a. m., o recess was taken until 10 a. m, of the

following day, Thursday, January 27, 1938.)
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THURBDAY, JANUARY 27. 1038

SuscoMMITTEE OF THE C'OMMITTEE ON JIINANCE,
UNITED STATES SENATE,
Washington, D, C.

The subcommitteo mot, pursuant to adjournment, at 10 a, m,, in
tho Senate Finance Committeo Room, Senator David 1. Walsh
(chairman) )mai«lin}:.

Senntor ‘{’Al.ﬂll. I'he committee will come to order. The fist
witness on tho calendnr this morning is Mr, Eli Frank, Jr., of Bal-

timoro.

STATEMENT OF ELI FRANE, JR., BALTIMORE, MD., REPRESENTING
THE NATIONAL CUYSTOMS SERVICE ASUOCIATION

Sonator Warsu. Your uameo is Eli Frank, Jr.?

Mr. I'rank. Yos, sir,

Senator Warsi. Your residence is Baltimore, Md.?

Mr. Frank, That is right, sir,

Sonator Warsn. You are representing hero the Nationul Customs
Service Association?

Mr, Frank. That is correct.

Sonator Warsu, What section of this bill are you particularly
intorested in?

Mr. I'nank. Only section 8.

Senator Warsu. Wo will bo pleased to have your views on section 8.

Mr. I'rank. I might say that this statement whieh I am about to
rond was propared after the amendmont proposed by Mr. Van Allen
was submitted to tho committeo but beforo conferences were held
botween representatives of our association and other representatives
of the bridgoe companies, Now there is in the course of negotiation
the possibiﬁty of a compromise amendment. Iowever, we feel that
it is best for us to express our opinion on the Van Allen amendment,
and we will roport to the committee as soon as we can on the result
of these nogotintions.

The National Customs Service Association wishes to inform this
subcommittee of its position with respect to section 8 of I1. R. 8009,
The association was satisfied with this section as passed by the Houso
of Representatives on August 19, 1937. The House bill enacts the
purposes actuating the Treasury Department in proposing the bill,
which purposes are embodied in tho document entitled “Explanation
of H. II){. 8009, the Customs Administrative Bill,”’ filed with this
subcommittee on Tuesday, January 23, 1938, in the following words:

8ec. 9, Fxisting law authorizes the assignment of customs officers and em-
ployces to overtimo duty, and the payments for such overtime by the requesting

89
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master, owner, or agent only in conneetion with the unlading or lading under
speelal Heonse of merchandlse, baggage, or passengers, the entering or elearing
of a vessel, or the issuing and recording of ‘ts marine doeuments, bills of salo,
mortgnge, or othor instruments of titlo,

Merchandise, baggage, and persons may arvive otherwise than by vessclor
vehicle, us b the ease of Hvestoek driven into tho country, Morcover, overtime
customs sorvives are sometimes requested for the benefit of importers or exporters
in conneetion with thoe segregation or manipulation of merchandise, and in various
other eireutnstances not included in the above enumeration,

The proposed amendment of the Inw s, thorefore, deemed desivable to oliminato
yresent: Inequitios by uniformly requiring the pnyvment of overtime compensation
}m‘ all overtime serviees performed on speeinl request and for the benefit of
purtfentur impaorters, exporters, or earriers,

Tt is clear that the Treasury Department proposed only that scetion
8 oxtend the provisions of the overtime lnw to all overtime services
porformed on special vequest. At the time that H. R, 6738, the pred-
ccessor bill was being considered by tho Committeo on Ways and
Means of the House of Ropresentatives, the National Customs
Servico Assacintion proposed the following amendment nt the end of
sootion 8 of ii. R. 6738, by adding tho following to the end of section
451 of the Turifl' Act of 10302

Pho authority o reguinte hours now vested in the colleetor of customs by the lnst
Ln'ovisn of seetion 5 of the act of February 18, 1011, ns amended shall not inelude
he authority to make assignments to vegular duty on Sundays or holidays, cither
by day or at night, In compliance with sueh requests in the place of assigmoents to
regular duty on other days ov nights,

The reasoning behind this proposed change was in substanco as
follows: No man wishes to \\'()l‘|’{ on Sundays or holiday if such sepvico
ean be nvoided.  Sunduys and holidays ure the days when children
are at home and families gather,  Churehgoing means as much to
many custems omployees us it does to muny other citizens of our
country,  Consequently, no day in the week ean compensate o man

]

for time awny from home on Sundays or holidays. It should be noted
ab this point that the nmendment proposed by the Nutional Customs
Sorvieo Association sought not to compel the payment of ovortimo
for night. work, nor the abolition of tho platoon systom, Lut merely
the priviloge to employees to spend Sundnys and holidnys with, their
familics, n priviloge that most of our citizons now onjoy and jonlously
guard. 11 the employees’ serviees should o necessary for the opern-
tion of a toll bridge on Sunday, it scemed only just that the employee
bo reimbursed for this sorviee, which is, in the final analysis for the
benefit of private commercinl intorests,

At the time whon this amendment was being considered by the
Ways and Means Committee of the House, the Nutional Customs
Sorvieo Associntion was informed that this amendment granting the
employee the right to spend his Sunduys and holidaya at home,
involved a change in the law, sinco it impaired the authority of the
Treasury Dopartment to assign officers on vegulnr tours of duty on
Sundnys or holidays, In order to make certain that such authority
in the Dopartment was to remain unimpaired, the lnst sentenco of the
present section 8 was inserted as follows:

Nothing in this rection shall bo construed to lmpalr the oxisting authorlty of
the Trensury Dopartmont to assign custonms oflleors or omployoes 1o regular
{lutty nt{ nights or on Sundays or holldays when such usslgnmun{s are In tho publie
nteresy,

The nssocintion is satisfied with tho bill as passed, embodying the

compromise ns reached botween the Treasury Department and the
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associntion, If, howover, tho seetion is to bo reopened to amendment
by suggestions from private intorests, the association is foreed buck
to insistenco on consideration of its original proposal. We wish to
omphasize that the House bill is a compromise, crystallizing the present
situntion as to overtimo compensation at border points, und leaving
the Department full diseretion to deal with those matters as the public
interests may require,

The proposed amendment offered by Mr, Van Allen on January 25
in lwlmllf of the International Peace Bridge at Buffalo, N. Y., should
be examined, first, as to form.  The proposed final sentence of section

8 now reads:

Nothing in this section shall be constried to impair the existing authority of
the Treasury Departinent to sssign custems oflicers or employees to regular tour
of duty at night or on Sunduys or holldays, when such nssignments are in the
public interest,

Mr, Van Allen’s amendment proposed to add to this sentence:

Or to authorize the ecollection of overtime compensation fur services of o kind
which were being regularly performed by customs oflicers or employees nssigned
to regular tours of duty ot night or on Sundaya or holidays, in connection with
interpational traflie over ferrics or highway bridges or through highway tunncls
on July 1, 1037, and which shall hereafter be performed in connection with such
traflic,

We have been informed that since the presentation to this sub-
committee of the bridge interests’ nmendiment a conference has been
held with the ‘Treasury Department officinls at which this amendment
has been slightly changed.  The substance of the new amendment
is, however, oqually objectionnble to the National Customs Service
Associntion, and the arguments hereinafter to be presented agninst
the amendment as originally suggested apply with equal force to the
amendment as changed at the conforence with the Treasury Depart.
ment officinls,

This amendment nullifies much of the language of the foregoing
parts of the section and makes the section self-contradictory,

May T call to the attention of this committee that this is not the
first attempt to exempt from the provisions of the overtime compen-
sation law such facilities opvrutoh by special private interests, and
that as long ago as 1921 a bill was intm({ucod in tho Senate (8. 1774,
67th Cong., 1st sess.) to provide that steamships on regular runs of
less than 200 miles should be exempted from payment for overtime
services.

At this samo session of Congress S. 2188 was introduced, having
for its purpose the addition of a proviso to section 5 of the nct of
February 13, 1011, exempting railroad trains coming from contiguous
foreign territory from tho payment of overtime compensation. An
amendment was suggested during hearings to add bridges, street
railway cars, interurban cars, or ferries and thoe owners, operators,
or agents thereof to the oxemption from the payment of such com-
pensintion.

Nieither of these bills was enacted into law for the same reason
which we now contend should actuato this Congress in refusing to
enuct the proposals of the bridge company.

At the time of revision of tho Tarift Act in 1029, consideration was
given to an addition of a subscction (b) to scction 451 of H. R. 2607,
which became the Tariff Act of 1030, This subsection was of the

4160138
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same general tenor as the bills just described, in that provision was
to be made that section 5 of the act of February 13, 1911, as amended,
relating to extra compensation, should not apply in respect to services
rendered after the effective date of the act in connection with railroad
trains, ferryboats, or international bridgés or tunnels, Congress
refused to pass such legislation, and we maintain that the wise stand
then taken should not now be reversed.

Representatives of the bridge companies who have appeared before
your honorable subcommittee have stated that their proposed amend-
ment involves no change in the present law or practice. This state-
ment is not, in fact, correct, and might tend to mislead this subcom-
mittee, It must be remembered that, in addition to international
bridges, which these gentlemen represent, the proposed amendment
also includes traffic through international tunnels and by way of inter-
national ferries. Some of these ferries have been and are now reim-
bursing the Government for overtime compensation.

For many years thoe Government has been granting a form of sub-
sidy to international passenger bridges. Ever sinco 1911 the intent
of Congress has been to provide extra compensation for customs
employecs who are compelled to work at unusual hours for the benefit
am‘{) profit of private interests. The bridges have been enjoying a
form of immunity from the p?ment of overtime com{))ensatlon by
virtue of a decision of the United States Supreme Court, because they
did not come under the description of the words, ‘“vessels or convey-
ances,” International passenger ferries, however, have been judicially
determined to be vessels and consequently are legally subject to the
payment of overtime compensation for customs oflicers and employeos
(Port Huron & Sarnia Ferry Co. v. Lawson, 292 F. 216). This pro-
Eosed amendment seeks to change the law in respect to such ferries

y forbidding the collection of overtime compensation for overtime
services performed by customs employees. It admittedly was not
the intention of the Treasury Department in proposing section 8 of
H. R. 8099, nor of the House of Representatives in passing the bill
containing this section, to change the overtime law in such a manner,

The National Customs Service Association desires to reiterate its
willingness that the Y)resent results of the statutes and present ad-
ministrative rulings be preserved. The association is satisfied to
leave with the Treasury Department discretion to determine what
facilitics must bo relieved of the necessity of reimbursing the Govern-
ment for overtime compensation, and what facilities the public interest
demands shall be operated free of this charge. It is not willing to
assent to an amendment which would bind the Department either to
go to the taxpayers for the money to pay for this service to private
interests, or to compel this service at the expense and serious incon-
venience of the customs employees who compose the membership of
this association.

Now the amendment on which we are conferring is not quite in
final form and I would agpreciate the action of the committee if it
would allow us to report back on these conferences later during this

morning’s session.
- Senator Warsn. You may do that. The next witness is Mr.

R. R. Boynton.
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STATEMENT OF R. R. BOYNTON, DETROIT, MICH., REPRESENTING
THE NATIONAL CUSTOMS SERVICE ASSOCIATION

Senator Wavrsu, Your name is R. R. Boynton?

Mr. BoynToN. Yes, sir.

Senator Wavrsu. Your residence is Detroit, Mich,?

Mr. BoynToN. Yes, sir.

Senator WaLsi. You represent the National Customs Service
Association?

Mr. BoynToNn. Yes, sir; chairman of the overtime committeo of the
National Customs Service Association. Mr. Frank, our attorney,
has stated our case very clearly. The only thing is, if there is a ques-
tion I will endeavor to answer it.

Senator VANDENBERe. I would like to ask Mr. Boynton if he is
familiar with the protest that was made by the Dotroit overtime
committece, Mr. Anthony P. Geissler, chairman, in regard to this
goneral };)roblem in 19377

Mr. Boynton. That dates back to the time of the opening of the
bridge, Senator; that is the Ambassador Bridge from Detroit to
Sandwich, Ontario. At that time the Department, utilizing its
discrotion under tho last proviso of section 5 of the act of 1911, as
amended, deemed it unfair to the ferry company between Detroit
and Windsor, on account of the decision of the Supreme Court in the
Niagara Falls bridge case which is cited in Mr. Frank’s statoment,
although I do not think he gave the citation, it is 257 U. S. 506. The
ferry company was bein% required to pay for overtime compensation
of customs officers on Sundays and holidays, not at night. The
bridge company, on account of the decision in the Niagare Falls
bridge case, would not be required to do so, and the set up that was
provided at that time was for officers assigned to the bridge to be
given a day off a week at public exPense in lieu of Sunday., The
same arrangemont was made for the ferries.

The protest that Mr. Geissler refers to there is predicated upon the
law and the decision of Judge Tuttle in the Port Huron-Sarnia v.
Lawson case, which decided that ferries were squarely in the law and
should pay the overtime. Of course, there was a question, and a very
large (]uestion of injustice, and it is recognized by thes employees that
it would be an injustice to require the forries to pay the overtime and
not require other facilitics more modarn to do the same. The law
has not kept abreast of the change in facilities. When tho bridge was
built at Detroit and when the tunnel was built at Detroit they, to a
large extent, displaced the ferries.

enator VanpENBERG, Would you be in & position to stale how Mr,
Goissler's ¢committes and their problem would be affected by this

pendin%legislation?

Mr. Boynron. There would be no change. The problem would
still exist, so far as they are concerned, if there is no change in this
seetion 8 as passed by the House. If the amendment which was

advocated by the National Customs Service Association before the:

Ways and Means Committee on the hearing on H. R. 6738 had been
incorporated into the law, it would have required bridges and any
other facilities eventually to pay for Sunday and holiday service as

overtime,
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Sonator VaANDENBERG. Are Mr, Goissler's overtime committoe in
Detroit and the group he ropresonts members of your association?

Mr. Boynron. No, sir; they are not. Some of them are individ-
ually, but the group as a group is another organization.

Mr. SeinaarN (Mr. Stephen J. Spingarn, attorney, Office of the
Goneral Counsel, Treasury Dopartmont). Sonator Vandenberg, the
other day you asked us to proparo brief statoment for you on the
Dotroit customs situation. Wo havo it hore with us, and we will

give it to you now, . -
Senator VanNpeNpera. I would like to put it into the record aftor

I have road it, Mr. Chairman.
Senator Warsu. Very well.
('The statement roferred to is as follows:)

MEMORANDUM FOR SENATOR VANDENBERG

Ctortsi;v\'méstoms employees at Detroit, represented by Mr. Anthony P. Geissler,
contend that:

1. Customs ius‘)octom aro ontitled to extra compoensation under the Overtimo
Act (U, 8. C,, title 19, seo. 207) if thoy work botween the hours of 5 p. m. and
8 p. m. or on a Sunday or holiday, even though such work is performed during a
regular 8-hour tour of duty; and

2. That the Seorctary of the Treasury cannot pmémrly authorize the assignmont
of oustoms employees to regular tours of duty on Sundays and holidays because
theiro isd no authority of law for allowing compensatory time off to employees so
assigned.

Under existing law the operators of international highway bridges and tunnels
cannot be required to reimburse the United States for the componsation of customs
employees assigned to such places for customs work at nights or on Sundays or
holidays [(International Railway Co. v. Davidson (1922) 257 U. S. 506)), but
:us{tﬁmls facilities must be maintained at such places if required by the volume of

raflio,

When the Ambassador Bridge was opened at Detroit on November 15, 1029, it
was necessary to add 26 now inspectors to the local customs force to maintain
oustoms facilitics at the bridge for 24 hours each day and 7 days each week,
The employces were assigned under a platoon system under which each employeo
assigned to duty at the bridge worked not more than 8 hours a day and not more
than 6 days a week on his regular tours of duty. Sunday and night work was
rotated among the men. In order to prevent discrimination a similar system was
installed with respect to the customs facilities at the ferry docks at Detroit, and
five additional inspectors were employed for this purpose. The customs insé)ec-
tion at the ferry docks had previously been perforimed on Sundays and holidays
by oustoms inspectors who had already served on their regular tours of duty
and these employees received extra compensation under the Overtime Act for
the extra work, the Government being reimbursed by the ferry company for
the extra compensation paid.

The assignment of customs employees to regular tours of duty at nights or on
Sundays or holidays is clearly authorized by the Overtime Act, section 624 of the
Tariff ‘Act of 1930 (U. 8. C,, title 19, sec. 1624), and sections 161 and-249 of the
Revised Statutes (U. 8, C,, title b, sec. 22 and tftle 19, sec. 3). A decision of the
Comptroller General rendered on September 15, 1936 (16 Comp. Gen. 243),
held that a former customs employee in the Michigan district was not entitled to
extra compensation for services he performed on Sundays and holidays during the
period 1029 to 1933.

It is not the purpose of seotion 8 of the H. R. 8099 to deprive any customs em-

loyee of overtime compensation to which he is entitled under existing law. On
the contrary, it is designed to provide for the payment of extro compensation in
cases where customs officers now perform overtime services for the benefit of
private interests without receiving extra compensation, .

The Treasury Department does not favor the employment of customs employees
beyond their regular working hours where this can reasonably be avoided because
the employees render more efficient scrvice if permitted to enjoy regular intervals
of rest and relaxation. It is also to be noted that if employees assigned to duty
during the full week were permitted or required to work overtime regularly at
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nights or on Sundays and holidays, fewer employees would be needed and a reduc-
tion of the force would probably result.

Senator WaLsu. Mr. Boyd.

STATEMENT OF CHARLES E. BOYD, REPRESENTING THE RETAIL
MERCHANTS ASSOCIATION, DETROIT, MICH.; AND THE NA.
TIONAL RETAIL DRY GOODS ASSOCIATION

Senator WaLsH. Your name is Charles E. Boyd?

Mr. Boyp. Yes, sir.

Senator WaLsu. And your residence is Detroit, Mich.?

Mr. Boyp, Yes, sir.

Senator WaLsu. You represent the Retail Merchants Association
of Detroit?

Mr. Boyp. Yes, sir.

Senator WaLsu. And the National Retail Dry Goods Association?

Mr. Boyn. Yes, and several other groups that I will mention.

Senator Warsu., You may proceed to present your views in regard
to this legislation.

Mr. Boyn. My name is Charles E. Boyd. 1 have been on the staff
of the Detroit Board of Commerce for 16 years, during tho last 10 of
which I have been secretary of the Remilv Merchants Association of
Detroit, Mich. I wish to speak to section 31 of H. R. 8009, which is a
i)si)ll to amend certain administrative provisions of the Tariff Act of

30..

For more than 16 years, the members of the Retail Merchants’ Asso-
ciation, of Detroit, have been greatly disturbed regarding that par-
ticular customs regulation of the Treasury Department which permits
a resident of the United States, when returning from abroad, to bring
back a hundred dollars’ worth of merchandise, free of duty. Other
retail groups, likewise, are greatly concerned over this same regulation,
and many of them have been just as aggressive as has my own organi-
zation in trying to convince the Mem%ers of Congress that there is
need for a change in the tariff act as it relates to this particular point.
In addition to speaking for my own organization, I also desire to speak
on behalf of the Retail Merchants’ Association, of Buffalo, N. Y.; the
Retail Merchants’ Association, of Seattle, Wash. ; the Texas Retail Dry
Goods Association; and the Retailers’ National Council, which is a
national federation of national retail trade associations, its member-
ship consistin%‘ of the following: National  Association of Men'’s
Clothiers and Furnishers, American National Retajl Jewelers’ Asso-
ciation, National Retail Furniture Association, National Retail 1Tard-
ware Association, National Association of Food Chains, National Re-
tail Dry Goods Association, National Council of Shoe Retailers, Na-
tional Shoe Retailers’ Association, Limited Price Variety Stores’
Association, and Mail Order Association of America.

This national group represents some 200,000 retail establishments
and has endorsed and approved section 31 of H. R. 8099 requiring the
48-hour period before a returning resident can take advantage of the
tariff exemption of $100. Each of these organizations has asked that
I present our problem to you as we see it and thereby solicit your
sy%nthetio help.

en the provision was inserted in a previous tariff act which per-
mitted residents of the United States whe had been touring abroad

~

- e Ge-ee o



66 CUSTOMS ADMINISTRATIVE ACT

and wero returning to the States, to bring in a hundred dollars worth
of merchandise duty free, the pages of the Congressional Record will
show that it was donoe for the purpose of enabling thoso United States
residents who had been actual tourists or bona fide travolers in somo
foreign country to bring back into the United States free of duty, up
to $100 worth of such souvenirs, gifts, wearing apparel, and so forth,
as had been purchased as incidents to their trip. Not i)y tho wildest
stretch of the imagination can it be assumed that Congress intonded
that privilege to be used by that typo of United Statos resident who has
been out of this country only for as short a period as an hour or less
and had in mind certain definite purchases of foreign morchandise that
he wanted to make when he went to some neighboring country. It is
that abuse of this privilege to which I want to direct your attention.

I am convinced that rotailers gonerally have no objection to the
legitimate use of this exemption feature, namely, whon 1t is usod by a
United States resident when he returns from a bona fide tour through
some foreign country, but wo do object vory strongly to the abuses
which have grown up under this exemption privilego of the tariff nct.

When this $100 free duty exemption feature first was put into the
tariff act a number of years ago, our retail groups endeavored to
have Congress define a tourist in some such way as would avoid
our present criticism. We were unsuccessful. Again in 1030 we
endeavored to have Congress insert in the tariff act the qualification
that the tourist must be one who had been out of the United States
for a given period of time—we recommended 1 weck—before he could
have the privilege of this exemption when he returned to the United
States. In spite of all of our efforts at that time, there was only a
slight change made in this particular section and it has proven to
be of practically no value whatever. That change was the stipulation
that the hundred dollar exemption could not be secured more than
once in 30 days.

During the past 2 to 3 years a very great increase in the number of
exemptions being granted under this exemption feature of the present
act has been noticeable at ports along the Canadian and Mexican
borders. I have made it my business to secure some figures covering
such exemﬁtions at Detroit and I want to show them to you. De-
tailed checks were made in 1936, on Saturday, December 5; Saturday,
December 12, and during the full week of December 13 to 19. The
total amounts exempted at the one port of entry of Detroit under the
two classifications as registered, were:

Exemptions under $25 | Exemptlons over $25

Number Value Number Value

Buerncesnncreccencrseracnnrecrettnecansancas anoaen 5,310 $27,383.10 158 $7, 503.30
Dec. 12....c.ccuannn...... . )y 29, 008, 130 241.02
Dec. 18-10.... ceeevercveuroreresanracssssnansanns 16,426 78,372.58 411 19,316.43
Total.... . caee 27,385 | 135,754.67 706 33, 060, 84

It will be noted that the total value of exemptions granted for the
1-week period from December 13 to 19, inclusive, is $97,680.01.
Those figures indicate that 16,837 exemptions were claimed under
this provision during those 7 days. That is an average of over 2,500
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tourists returning from Canada every day. Can you imagine 2,400
bona fide tourists roturning from Canada every day through our
one port of Detroit alone, especially in the middle of December
when tourist travel across our Canadian border is just about at its
lowest ebh?  Why, it’s preposterous?

Tho answer is that the vast majority of those exemptions were
claimed by residents of tho United States who had gone just across the
border to make purchases of food and other miscellaneous merchan-
dise. That contention can be borno out by the most casual observa-
tion of these returning residents and the almost total lack of any over-
night luggage that many of them carry with them. Further proof
of the fact that tho vast bulk of these exomptions are claimed by the
most temporary of tourists is found in the amount of the average
exemption claimed during that 1 week by 16,426 so-called tourists
which was $4.75. _

During tho last year or more, the use of the hundred-dollar exemp-
tion privilege has become so prevalent by transient commuters at
Dotroit that our local customs officials have not heen able to keep the
records of exemptions ;?mntc(l of amounts under $25 in value, because
of the limitations in their clerical help to permit them to maintain
such figures. However, from the periodical checks that have been
made we could prove to the members of your honorable body that the
total value of the free of duty merchandise passed in our own port of
ent)y at Dotroit would be in the neighborhood of $5,000,000 annually.

You may ask why the customs officials at all of the ports of entry
on the Mexican and Canadian borders cannot stop this abuse. The
answor is simple—the tariff act does not permit them to. The customs
regulations, based on the wordin% of the act, do not permit the officials
to tako mg different latitude in handling this exemption for the com-
muter to Canada as compared to the tourist returning from Europe.

These thousands of people who swarm over to Canada or Mexico
in the morning and come back within an hour or two, londed down with
foodstuffs and other purchases, and claim exemption therefore, glibly
inform the customs officials that they have been away on business or
to visit a friend and have made the purchases as an incident to the
trip. The exemption, of course, is granted, although it is the opinion
of our customs officials that the vast majority of these people have
ione over to Canada or Mexico for the express purpose of buying the

oreign merchandise.

May I call your attention to another phase of this abusive use of a

rivilege which results in a definite loss. The States of Calfiornia,
ashington, and Michigan have State sales tax laws and each State
raises much of its State revenue therefrom.

In Michigan we have & 3-percent sales tax und on the items enumer-
ated above, for just these 9 days where the total exemption is approxi-
mately $170,000, the State of Michigan lost over $5,000 in sales tax
revenue that would have been forthcoming to the State treasury if
these same purchases had been made in Michigan. I recognize that
somo of them would have been made in other States, but a very large
proportion of that loss was incurred by our own State and the cor-
responding situation prevails at other ports of entry in those States
which have a sales tax.

Is it fair that a loophole in our present tariff act should cause such
injustice and permit continued and increasing abuses?

-
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Senator WavrsH. How far is the retail store section in Canada across

from Detroit?

Mr. Boyp. It is at the immediate border, sir. Most of the retail
section of the border cities across from Detroit is within 4 to 6 blocks
of the river. Tho same thing applies at Buffalo also.

Senator VaNprNBenrG. Are the prices sufliciently lower thore to
justify this amazing traffic?

Mr. Boyp. On food, the prices are about 40 percent lower, sir.
Especially has that beon truo of meats and dairy products within the
East 2 or 3 years. At the time that these figures were taken that I

ave read to you the customs officials were concerned about the amount
of food that came across and they took the figures of their own accord,
just to try to check on it.

Three years ago when the United States Tariff Commission had a
committee for reciprocity information to study the questions arising in
relation to a reciprocal treaty with Canada, we presented our briefs
to that committeo urging that if and when a reciprocal troaty was
securcd, Canada should grant to their Canadian residents the same
privileges that the United States has been granting for many years past
to our residents. For your information, previous to May 1936,
Canadian residents who were returning from abroad were not per-
mitted by regulations to secure any exemption on merchandise com-
Barable to that provided in our regulations. That meant that while

nited States residents were going into Canada and maknu‘g plenty of
purchases and bringing them back into the United States free of any
duty up to & hundred dollars of value, Canadian residents could not
make any purchases in the United States and take them back into
Canada under any such provision of exemption. '

When the reciprocal treaty was signed with Canada it provided
that, beginning in May of 1936, Canadian tourists returning to Canada
from abroad, could bring back up to & hundred dollars’ worth of mer-
chandise duty free, if—and this is the important point—they had
been out of the Dominion of Canada for more than 48 hours and the
burden of proof is on the tourist. The Canadian regulations also
stipulated that the exemption would be allowed only once in every
4 months—not once in 30 days as is our regulation.

We are convinced that the Canadian regulations established a
most acceptable precedent as to how we can correct the difficulty
and losses faced by our retailers and the sales-tax troasuries of our
various States. It is in that respect that I wish to call your attention
to section 31 of H. R. 8099, a bill to amend certain administrative
provisions of the Tariff Act of 1030, this section specifically amend-
mﬁ paragraph 1798 of that act. .

n this new section, the provision is made to the effect that United
States residents must be out of the United States for 48 hours or more
before they can bring back merchandise duty free up to a value of a
hundred dollars.

We aroe satisfied that such a limitation would go a long way toward
correcting the present rapidly increasing abuse of this privilege which
has been allowed for nearly a decade through our Tariff Act. The
United States Treasury Department has approved this change and,
speaking for the affected retailers of the country, we bescec Hyour
active support of the amendment as detailed in section 31 of H. R.

8099.
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Senator VANDENBERG. You are satisfied with the provision as it

passed the House?

Mr. Boyp. Yes, sir; we aro.

Sonator Vanpensenra. And as I understand it, tho new rule would
virtually put us upon thoe syme reciprocal basis that Canada insists
upon in respect to hor travelers in the United States?

Mr. Boyp. That is right, oxcopt for the fact we would allow an
exomption once in 30 days and they allow oxemption once in 4 months,
That is the only difference that there would be.

Senator VANDENBERG. Can you toll me, incidentally, whether there
is a reciprocal arrangement in Canada which permits the Americans
to commute and work in Canada from day to day and return to the
United States to their domicile?

Mr. Boyp. Yoes, sir, thero is.

Senator Vanpensena. Thero is a reciprocal arrangement?

Mr. Boyp. Yes, sir, there is.

Senator WaLsu. Mr. Bevans, come forward please.

STATEMENT OF JAMES W. BEVANS, NEW YORK CITY, REPRESENT-
ING THE NATIONAL COUNCIL OF AMERICAN IMPORTERS AND

TRADERS

Senator Wawrsu, Mr, James V. Bevans, New York City, ropresent-
ing the National Council of American Importers and Tradors, is that

correct? . .
Senator WarLsu. Mr, Bevans, what sections of this bill would you

like to discuss? '

Mr. Brvans. I would like to discuss sections 3, 7, 15, 16, 18, 24,
27, and 30. It seems like a lot of ground to cover.

Senntor Wavst, Do you object to all those sections?

Mr. Bevans. No; some of them I simply want to endorse, and
others I want to discuss, i

Senator WaLsn. All right, commence with section 3.

Mr. Bevans, The councii, as you know, Senator, consists of be-
tween 300 and 400 importers or dealers in imported merchandise
located_throughout the United States. The council does not make
suggestions as to rates of duty, but only as to administrative matters.

ris bill contains many amendments that we think are exceedingly
desirable; however, there are some of them, some of the changes sug-
gested, that we must criticize somewhat. .

Taking up, first, section 3 on ?a o 2 of the bill, which is directed
to an amendment of section 304 of the present Tariff Act, the marking
section. When this bill was before the Ways and Means Committee
we suggested that the languagoe of the present statute be restored,
that is, with respect to the use of the word ‘‘conspicuous.” The
present law requires that the article shall be marked with the country
of origin in a conspicuous place. Now that language has been in mn&y
tariff acts and has been interpreted by the courts. There is no diffi-
culty concerning it at all. Now, the proposed amendment gave to
the Secretary of the Treasury the right to prescribe the place of mark-
in%. When this bill came from the House it had the word “con-
spicuous” restoréd to it, but in another section of the bill, that is
paragraph () subdivision (1) it still gives the Secretary the right to
prescribe the place where the articles shall be marked, and another

“~
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provision of the bill gives the Secrotary the right to prescribe the
wording that shall be used. Now we criticize those two provisions.

Senator WaLsH. Does it permit the Secretary to prescribe the word-
ini other than the country of origin?

Ir, Bevans. Yes; the wording that will indicate, in his opinion,
the country of origin. .

Now our objection to these provisions is this, and T will recite a caso
that has just recently developed: The Treasury Department required
under the existing law that an article imported from Burma be marked
“British India.” Of course, Burma is one of the oldest countries in
the world. It is true that the British Government has assumed con-
trol, but at the same time that this re?uirement was made that an
article from Burma be marked “British India’ the articles from Scot-
land and Ireland were to be marked with those subdivisions of the
British Empire, not “Great Britain,” or ‘‘British Empire,” but
“Scotland,” and “Ireland,” although timy wero closer connected with

he British Empire, perhaps, than the far-off country over which the
British Government had assumed control.

Now an importation came to the United States from Burma marked
“Burma’’ and the importer was penalized $307, which is 10 percent of
the value of the %{),ods, because it was marked ‘“Burma’” and not
“British India.” While this case was pending in the court the Treas-
ury Department changed its requirement and made a requirement that
60 days thereafter merchandise from Burma must be marked ‘‘Burma,”
and not ‘‘British India.” However, that was not a retroactive rulin
and does not relieve this particular importer at all in the payment o
his $307 penalty, because that is what the 10 percent is.

Now, we believe that if broad discretion is given to an administra-
tive officer to prescribe the place where the marking shall appear on an
article, and the abbreviations, or the wording that should be used, -
without judicial review, the importer will never know exactly how the
goods should be marked, because it will be changed from time to time,
sometimes almost overnight. We think that the language of the present
statute should be retained; that is, that the articles should be marked
in a conspicuous place, in a legible manner, in English, to indicate the
country of origin.

Now there is another provision that we criticize, and that is subdi-
vision (2) paragraph (ak‘ which is the—which gives the Secretary the
right either to require the addition of any words or symbols which in
his opinion may be appropriate to prevent deception or mistake as to
the origin of the article, or as to the origin of any other article with
which such imported material is usually combined subsequent to
importation but before delivery to an ultimate purchaser. Now this
was stated to be for the purpose of preventing deception. In the
case, for instance, of glass bottles imported from France marked with
the word “France” and after importation filled with a cheap perfume
and sold to the public, the marking on the bottle carried with it the
idea to the public that the perfume itself originated in France. Now,
we have no oriticism to make if this proposed provision had no greatet
gcope than that. However, there are articles manufactured in the
United States from imported material, cases where a new article with
a new name and character or use is produced. In some of those
articles the imported material is visible.
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Now, for instance, you bring in bristles to make a brush. Of course
it would be impossible to mark the bristles, but you bring in cloth and
make a suit of clothes, you bring in many other articles and manufac-
turo ontirely new articles in the United States. Now, I see no reason
why a manufacturer in the United States of an article from imported
material should be required to mark the iml:m'tcd material with the
country of origin in such a way that that mar iné appears on an article
made in the United States from such material.  Certain manufacturers
would be placed at a sorious disadvantage with respect to other manu-
facturors,

For instance, suppose a chemical were imported from a foreign
country, the container is marked with the country of origin, that
chemical is manufactured into some new article in this country. The
imported material does not appear in the new article in sucf? 4 Way
that it could possibly bear the mark, so that this article would be sold
as an article, as it properly should be, of American manufacture.
On the other hand, the manufacturer who brings into the country
material that is not lost in the production of a new article would have
to go before the public with a marking to indicate that he did import
his material from this, that, or the other country. Now, there has
never been any requirement, where an article has been made in the
Unitod States with American labor, with the investment of American
capital, that the public should bs informed as to where the individual
materials came from that entered into the manufacture of that article,

So that if it is the purpose of the Treasury Department merely to
apply this to cases where the imported article retains its identity,
even though'it may be incorporated or combined with some other
article in this country, we see no objecton to it, whatever, but we
believe it should be limited and should be limited by language some-
thing on the following order, which should be placed at the end of
line 2 on page 3:

Provided, That this subdivision shall not be applicable where there is produced
in the United States with the use of the imported articlo a manufactured article
having a now name, character, or use,

Now, turning to section 7, that appears on page 10 and is directed
to an amendment of section 402 of the present tariff act: The amend-
ment that is proposed meets the decision of the court that in finding
foreign value, sales to foreign countries other than the United States
should be taken into consideration, and this limits the definition of
foreign value to sales for home consumption. We see no objection
whatever to that provision. However, this ‘“value” section, in our
judgment, should be subjected to further amendment. We have in
the law now an alternative value, that is foreign value or export
value, whichever is the higher of the two. The result of that is con-
siderable delay in the appraisement of merchandise and it imposes
quite a burden upon an importer not only in entering his merchandise
but in challenging any return of the appraiser. That is for this rea-
son: The importer must know two values. He must know a foreign
value, and if this amendment suggested is adopted that foreign value
would be the sales in the home market for home consumption. Now
the importer is concerned only with the price at which the merchandise
is sold for export to the United States, but that would not be sufficient;
he must know the home value in addition, because the home value
might be higher, At least, he has got to determine that at the time

-
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ho makes his entry, because if he should entor it on the prico he paid,
which was a freely offered oxport })rico, and if it should develop that
thoro was a freely offered prico for homo consumption whieK was
higher, he would have an advance in his entored value and be subjected
to tho additional duty or penalty of 1 percont for each 1 porcent of
advance.

Now wo beliove that foreign value should be made the first value,
with tho suggested amendment of the Treasury Departmont, that
is tho price at which the morchandisoe is freely offored for salo to all
buyers in the home market for homo consumption at the primary
value. If no such value exists by reason of a restricted market, or
porhaps the goods are not sold in the same condition in the home
markot as they aro for oxport, then the export value, following the
present definition of export value, and if no homo value, no oxport
value, then United States value, with something of a madification of
tho oxisting definition of United States value. 1If no foreign value,
export value, or United States value, then cost of production. Now
that is tho order in which wo proceed now, under the existing law, with
the excoption that of the first two values that I mentioned, foreign
value and oxport value, you must take the higher of the two.

Now United States valuo is a theoretical foreign value, It is only
applied where there are no sales, no freely offered prices in the home
market, or for oxport. It is the price at which similar merchandise,
the samo or similar morchandise is sold in the Unitod States, with
cortain deductions. You are permitted to deduct tho freight and
insurance, the duty and profit, and general expenses. Now, that, of
course, works back to a theorotical foreign value, but tho objection
that we have to that definition is tho fact that the deductions for

eneral o:qlwnsos and profit are limited to 8 and 8. That is, 8 percent
or genoral oxpenses and 8 percent for profit. Regardless of what
the man’s overhead may be, the general expenses for doing husiness,
today, in the city of New York, 1e can only deduct from his selling
price a part of a factor that entered into that selling price. His
encral oxpenses might be 18 percent, but he can deduct 8 percent.

ow his general expenses are made up of his pay roll, his rent, so that
he pays a duty, in part, in United States value on the wages he pays
to American workmen. We believe that the same, practically the
same, definition should be used, that is the same theory, with respect
to United States value that the Congress has for so many years pro-

vided with respect to cost of production,
Senator WaLsa. Did you present this argument to ‘the House

committee? '
Mr, BEvans. Yes, Senator, but we were allowed 15 minutes on the

whole bill before the House committee and of course we could not go
vegy far into it. )
enator Warst. They had before them this language? )

Mr. Bevans, Yes. The language is practically that, I think en-
tirely that which was suggested in the first bill, the Treasury Depart-
ment bill. The Treasury Department did not go into what I am going
into now.

Now, in cost of production we build up a value, a theoretical value
by deducting the cost of material, direct labor, general expenses, and
profit, but as to general expenses it provides the usual general ex-
penses with a minimum of 10 percent. As to profit, it provides the
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profit which is usual, which is usually added by manufacturers and
producers of the same class of merchandise, with the minimum of
8 porcent. Now, in finding a theoretical value, if you can provide
for the actual goneral expenses and the real l|zlroﬁt, 1 see no reason
why, in providing a theoretical value by brea 'nf down a price, we
cannot follow the same procedure, and there would be no more diffi-
culty in that case, that is, in the case of the United States’ value than
there would be in the cost of production, and we followed that cost
of production definition for a great many years. .

Now there is one othor part of section 402 that I would like to

briefly mention, and that is the definition of American sellim} ?ﬁce.
That is in tho present law, Senator. The present law, after defining
“American selling price,” the price at which the merchandise is
freely offered for sale, and so forth—

or the price that the manufacturer, producer, or owner would have received or
was willing to receive for such merchnndise when sold in the ordinary course of
trade and in the usual wholesale ¢nantities, at the time of exportation of the
imported article,

Senator Warss. You are now quoting the present law?

Mr. Brvans. Yes,

Senator Warsn. And you recommend that to be modified or

changed?

Mr. Bevans. To be modified; yes.

b.]?‘?nutor Warsn. Other than is proposed by the Treasury in this
i

Mr. Bevans. Yes, Senator.

Senator WaLsu. Very well.

Mr. Bevans. Now, this American selling price, of cotirse, is applied
in cases where the President has shifted the basis of value under the
flexible provision, section 336, and it is also applied under the two
paragraphs dealing with coal-tar products and dyes. Now it is very
difficult to understand how you could find a value where a manufac-
turer of a similar product in this country has not offered it for sale
has not made any sales at all, but the price that he would have receiv
or was willing to,receive if he had offered it for sale. Now, no importer
should be confronted with any such definition as that.

The appellate court, United States Court of Customs and Patent-
Appeals, in the Kuttroff-Pickard & Co., Inc., v. United States (14 Ct.
Cust, Appls. 341), with respect to that language, said:

Just how the appraising officials are to determine how much the American
producer would have received, or how much he was willing to receive, is not sug-
gested in the statute.

-~ That language, that part of the definition of the American selli
price, should be stricken out. It is absolutely impossible to proc
under it. In such cases as we have had, the court has been all over
the law and has not been able to arrive at any real conclusion. Of
course, a man will say, ‘“Well, if I had offered this for sale I would
have been willing to receive $5 forit,” but, as a matter of fact, perhaps
‘1f he had offered it for sale he could not have gotten $2 for it.
Senator WaLsH., Are you finished with that section?
Mr. Bevans, That is section 402; yes, sir. :
. Senator WaLsH, May I ask you to suspend a moment?
- Mr. Bevans, Yes, sir. o . ST



74 CUSTOMS ADMINISTRATIVE ACT

Senator Warsi. A Reprosenative from the Houso is present, Repro-
gontativo Coffeo. 1Tow long would you take?

Ropresentative Coffeo. About 6 minutes, Senator.

Senator Warsu. Mr, Bovans, you have tho right of tho floor. You
do not nead to suspend if you do not wish to.

Mr, Bevans. No, no; that is all right,

Rdpresentative Corrke. I appreciate the privilego very much,

Thank you, Sonator, for the privilego.

STATEMENT OF HON. JOHN M. COFFEE, REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WASHINGTON

Ropresentative Corree. I wish to direct attontion to section 3 of
H. R. 8009, which proposes the substantial revision of section 304 of
the Tariff Act of 1030. This section is the provision of law which
requires country-of-origin marking on imported articles.

‘ho ,Frosont statute which mandatorily provides that the Secretary
of the Treasury may except articles from the requirement of marking
under four circumstances. These aroe:

1. If the article is incapable of being marked.

2 If marking would injure the article.

3. If tho cost of marking would be prohibitive of importation,

4. If marking of the immedinte containor would reasonably indieato
the origin of tho article.

Theso provisions for exception from the marking requirement, it
will be notod, are meroly permissivo. The Secretary of the T'reasury
may, if any ono of the enumerated circumstances oxist, oxeept imported
articles from the requirement.

It is well known that large quantitios of lumber are imported into
tho United States. In 1036 the quantity was approximately 655
million board feet. That you may have a comprehension of the quan-
tity of lumber imported in disregard of the marking statute, may 1
call attontion to the fact that 655 million board feet of lumber means
a displacoment of more than 17} million man-hours of American labor
in our sawmills and planing mills? To transportethis quantity of
lumbor would take 33 thousand railroad cars. Without allowing for
" engines and cabooses, it would take a train approximately 260 miles
lonsg to transport all of this lumber.

trangely, all of this lumber was entéred into the United States by
the Secrotary of the Treasury without country-of-origin marking. The
law requires marking, as I have said, unless the imported article has
been oxcepted. Lumber has not beon oxcepted, yet this tromendous
(S:mntity a8 been permitted by the Secretary of the Treasury to enter
the United States in clear disregard of the statutory provision.

This matter has beon called to his attention repeatedly, I under-
stand, The lumber manufacturers and the workers in the lumber
industry have been petitioning the Secretary to do something about
it for the past 2 years. The only response that has been made is that
the matter is being studied. No justification or excuse has been
offered for the disr%ard for the past 7% years of the mnndntor{ statu-
tory provision. What is more, no excuse can be offered. Lumber
does not and reasonably cannot be said to fall within any of the ex-
ceptions provided in the statute. It is capable of being marked
marking does not injure it, the cost of marking is not prohibitive, and
it is not ordinarily imported in containers. .
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As to the first of these excoptions, it is reported that more than 50
pereent of the lumber produced in the Unitm‘ States is currontly being
marked with grado or trade-marks. ~ As to lumbor exported from the
United States, practically all of it is being marked in some way to
idontify it in the manner required by stenmship operators so that
differont parcels may be distinguished.

Most imported lumber comes from Canada.  Canada also exports
vory large quantities of lumber to England.  Evidence has heen pro-
sonted to tho Trensury Departmont, I understand, in tho form of a
re{wrt from the United States Dopartment of Commoree, that practi-
cally all Canadian lumber going to England is customarify marked.

In other words, Canada is willing to mark the lumber when it is
shipped to the mother country, not when it is shipped to the United
States, nor do our customs officiuls require it to bo marked. Yot
those same oxporters who marked the (anhor they shipped to the
United Kingdom do not mark lumber they ship to tho United States.
Obviously such oxtensive marking of domestic lnmber and of lumber
oxported to other markets, disposes also of the second and third ex-
coptions from the requirement. If marking injured lumber, such
large quantities would not be marked. Nor would there be such
marking if the cost was prohibitive. As to this latter feature, I am
informed that ovidence was presented to the Treasury Deopartment
showing the cost of marking over more than 784 million hoard feet
of lumber by 19 manufacturers in Washington and Oregon. Tho
highest cost of marking reported was 10 cents a thousand board feet;
the lowest approximately one-half cent per board foot; the average
on the entire amount was 2.67 cents per thousand board feet. This
cost should be compared to an average valuo of the lumber of approxi-
mately $20 por thousand board feet.  The cost is, therefore, consider-
ably less than 1 porcent of the value.of the lumber in every case.
Qertainly such a cost cannot he said to he prohibitive.

Senator Warsn., Do we ship any lumber to Canada?

Ropresentative Correr. Practically none.

Senator Wawrsi. Does it have to be marked?

Represontative Corrre. Yos; it has got to be marked going into
Canada. T do not know whether it is in the law, Senator, but it is
customarily done; it is always done. 1 do not know what the law is

as to that, ) )
Senator WaLss. I think that might be important for you to know,

in view of your argument.

Ropresentative Corree. Yes; I will check on that.

Thore are two reasons why it is important that imported lumber be
marked to indicate the country of origin. The first reason is the
obvious reason for the requirement of country of origin marking on all
articles; that is, to inform American consumers of the foreign origin
of the commoditics which they purchase. A second, and probably
oven more important reason at this timo, is the requirement that only
articles of domestic origin be {mrclmscd for Federal Government use,
and a similar requirement in the United States Housing Act last year,
that housing authorities buy only materials of domestic origin in
constructing public housing. In the absence of country of origin,
there is no way Government purchasing officers and housing officials
can bo agsured that the lumber which they purchase is of domestio
origin. Imported and domestic lumber cannot be distinguished in the
absence of marking,

~
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I understand that instances have been reported where imported
lumber was accepted by Government Purchasmg officials who could
not definitely diqungmag the imported lumber as such, aJthot:Fh there
was collateral evidence to indicate such origin, In other words, it has
been held unless they can tell from actual examination, despite the fact
there is collateral evidence otherwise, they cannot disregard the show-
ing. There is prima facie evidence it is domestic lumber, It is as-
sumed until it is proven otherwise. :

This proposed bill, H, R. 8009, in section 3 has a provision which
would legalizo the past disregard f)y the Treasury Department, of the
mandatory nature of the marking statute. It is subsection (j) of

" section 3 which would do this. “ Under that section the Secretary of the
Treasury would be authorized at any time within 2 years after July 1,
1037, to issue an order permanently exempting from the requirement
of marking any article which was imported in substantial quantities
during the §-year period immediately preceding January 1, 1937,
‘without being required to be marked as the statute provides, [
lumber is not mentioned in this provision, there is no question but
that the provision would apply to lumber. Lumber entered in sub-
stantial q}t)mn tities in the 5 years preceding January 1, 1937, it was not
required by the Secretary of the Treasury to be marked during snLa

eriod, Therefors, if this provision is enacted, the Secretary of the

reasury would be authorized to make an exception for lumber mark-
ing. Officials of the Bureau of Customs have indicated that if this
amendment is passed, the marking of lumber will not be required.

There may be some justification for this provision. I cannot con-
ceive it. But if there is, it should be amended to s ecxﬁqalI{ exclude
lumber and timber products from its operation. This might be done
by adding at _the end of the subsection the sentence, “This provision
shall not apply to lumber and timber products.”

When the bill was before the House last August, it was passed in
the closing days of the session, under a suspension of the rules. The
nature of this provision and its application to lumber was called to
the attention of the chairman of the Ways and Means Committee in
charge of the bill—Representative Cullen of New York. He engaged
at that time, with several members of the House, to seek an amend-
ment of the nature of the one I have just suggested. May I respect-
fully urge that this committee incorporate such an amendment before
the bill is reported to the Senate. That is the position, I am sure, that
is taken by the two Senators representing the State of Washington.
ths%?ﬁgor WaLsa. Would you like to have subsection (;) stricken from

e bill? , ,

Representative Corree. Yes, Senator. . o

- Senator Vanpensera. Merely striking from the bill would not

achieve your purpose. T N

Representative Correp, - Well, it might not achieye the same pur-
pose; but the mai thmg is to have an exception, if siubsection () is
rotained in the bill, : There may be reasons otherwise why, it would

"be retained; I do not know; there may be reasons in the mind. of the

collestor,of oustoms, = . . N N S NI

;. Gentlemen, this means g great deal to. the R%c,tﬁ; Northwest. At

Téagt 158 organizations in my home town alone, in § days, sent, wirés

.and resolutions on 1t, *Tho lumber industry has now dropped to the

point of 20 percent of prodiiotion, and more than 150,000'men are out

of employment in western Washington and Oregén alone, R
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Senator WaLsn. You are not speaking of lumber alone; you are
speaking of timber products too?

Representative Correge. Yes; timber products and lumber.

Senator WavLsa. Shingles are not marked?

Ropresentative Corree. No. You understand J am a Democrat but
practically all lumber operators are Republicans. I am thinking, just
as you gentlemen are, of the best interests of the business and worf(mg-
men of the country. ’

Senator VANDENBERG. You mean the Democrats can go broke as
well as the Republicans under this present regime?

Representative CorFep. Yes; absolutely. It is possible to have
business conditions which are divorced from political considerations.
That is peculiarly true in this country as in many others where there
is business affected. The er;lljl)lloypes In this industry and the employ-
ers are & unit in requesting this single exception as an amendment to
this subsection (j), to add the phrase, ‘“‘excepting lumber from the
provisions.”

Senator VANDENBERG. I do not see where you would be any better
off than you are now #9811 StMtekegqyt subsection (j) I think you
are still at the mgm¥” of the Secretary. '

Reprosentati#® Corree. Yes; that is righW, It is a permissive
privilege. At the danger of xéltginin _this subMygtion (j) is that it
will have #fie pernicious effect; “hqf g, confirfiyng, and blessing
the Treaflry Seoretmf-y;' ilureYheretoldpe to enforce $he law requiri
‘that luyftber impo us® be plhinly mérked with théidesignation o
county¥ of origigg® He is fup , uirgthat lumbr be marked,

e the mafking require-
in providi§g it falls in
ding §r adjudica-
red that@the lumber

tionf He
be garked. make¥.a £ nce in ti§s country,
becqise they Jean ofefly sell Shisglgmber ostensibly aff American

I apppeciate your
time J trespassed.

ont} ued
gy would you like

~ Mr. BevanW, The next is section 15 on page 1 which is directed to
an amendment ggotion 516 of the presenjdiriff Act. . We are very
muoh in favor of th&wdgption of the peebsed amendment to section
'516. 'This is the domestid*"MMMMMMEturers’ protest section. - I-think
it was first written into the Tariff Act in 1932, ¢iving a'domestic
‘manufacturer or wholesaler the right to litigate the amount of duty to
:be paid by an importer. Of course, the procedure is to go to the
‘Beorotary of the Treasury and inform the Seoretary:that the domestic
“fiknufacturer or wholesaler: thinks that the proper rate is not being
-adsessed or the proper value, -~ - . o .o e
'/ Behator Wavsit, T-think we are familiar with that:queation. So
"far ad'the evidence that lins already been presented here 18 concerned,
it seems to indicate unanimity of séntiment in favor of it. - .. - ..

- Mr. Bevans. Yes. I should not have done any more than to have
said we heartily endorse it were I not anticipating some objection that

41051—38——8 _ N
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you are ﬁoing to have tomorrow, probably. I will passit. We think
C

1t should be adopted.

Senator WavLsH. Very good.

Mr. Bevans. Section 16 on page 21, paragraph Sl) under sub-
division (a). Wae believe an amendment should be made omitting the
words ‘“‘as duties,” and in paragraph (2) by omitting in line 23 the
words “and taxes.” Now, that language was used to harmonize with
the new section 528 which is suggesteg under section 18 of this bill.
Before I get to section 528, there is another part of this amendment to
section 520 that I would like to refer to, and that is subdivision (3)
which is entitled “Fines, Penalties, and Forfeitures.”

Senator WaLsH. What change do you suggest there?

Mr: Bevans. We object to the moneys that are deposited by the
importers as fines, penalties, and forfeitures being 'IPUt immediately
into the Treasury Department; that is, into the Treasury, rather.
Under present practice you may pay a fine, penalty, or forfeiture, it is
assessed by the collector and he puts it into a special deposit, so when
you apply to the Secretary of the Treasury under the authority that
he might have to mitigate the fines, penalty, or forfeiture, and if you
are successful then this money is refunded to you immediately. Now
formerly, under the former practice, that is, the former handling of
appropriations, we would bave seen no objections to this whatever.
Tor a great many years we had & permanent indefinite appropriation
for paying refunds found due under the decisions of the court, or
excess of deposits made at the time of entry. I think it was in 1933
that that was repealed and every year now we have a yearly appro-
priation, and in order to estimate that appropriation the various
collectors are called upon to guess at how much money they are going
to need for the coming year under the decisions of the court not vet
rendered or proposed suits not yet started. The result is that if a
case over occurs where they have the actual amount needed it is a
pure accident. So that we have been confronted with this situation—
that before the end of the fiscal year the monoy appropriated has
become exhausted and we have to wait for a deficiency appropriation
of Congress.

How a lot of these refunds are made of what we call oxcess deposits.
At the time of entry the importer deposits a certain amount of money,
he does not know whether it is a correct amount, and neither does
the collector, because it is predicated upon the invoice description
of the merchandise which has not been examined by the appraising
officers. So when the entry is liquidated if the actual duty should be
less than the amount deposited he is given a refund. Now he gets
no interest on that, nor does he get any interest on the moneys refunded
because of the decision of the court when it holds that the correct rate
of duty has not bean applied. )

So we believe that that indefinite appropriation and that method
of de with refunds should be restored and that we should not
have to depend upon a guess work appropriation every year, but if
wo are going to continue with these specific yearly appropriations
we want_the present law and practice with respect to fine, penalties,
and forfeitures left as it is. In other words, we want our money to
go into a special deposit account where we can get it, and not have
to wait until after it is appropriated. It is our money,
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Now, I will go to section 18 on page 23. This is a new seotion,
and what it proposes is wherever Congress assesses a duty against
imported merchandise in a revenue bill and calls it a tax, an internal-
revenue tax, that we may notproceed to litigate that in the same
way that we would litigate a duty.

Sonator Wawrsu. This section, as you probably know, the Treasury
states was incorporated to set aside or overcome a decision of the
customs court. You know that, do you?

Mr. Bevans. I do not, Senator.

Senator WawLsu. That 18 their representation.

Mr. Bevans. I do not, because this has been the law for 100 years.

Senator WavLsn. What they propose now is-a change, is it not?

Mr. Bevans. Yes; it is a change; and it is the most objectionable
provision that they have put in this bill, so far as the importer is
concerned.

Senator WaLsu. I want to read you the Treasury’s statement.

Mr. Bevans. Yes.

Senator WaLsu (reading):

The purpose of this section is to overcome decisions of the customs court
holding internal-revenue taxes levied on imports under internal-revenue laws to be
oustoms duties within the purview of exemption and preference provisions of the

customs laws.

I am just calling attention to what they are claiming to be the
reason. You may continue with your statement.

Mr. Bevans. This would be the effect of this provision: The
United States Customs Court, the United States Court of Customs
and Patent Appeals could be divested of their jurisdiction merely by
Congroess calling a duty an internal-revenue tax. Now it is ridiculous
to say that any assessment, any tax assessed against imported mer-
chandise that must be %nid before that merchandise can be brought
across the border and be brought within the limits of the United
States, is an internal-revenue tax. A statement was made, in report-
ing this bill to the House, that this provision did not curtail in any
respects the jurisdiction of the United States Customs Court. I do
not know what that is based on, I do not know where it originated,
but I challenge it in its entirety. The United States Customs Court
has by many decisions passed upon taxes called internal-revenue
taxes that were assessed against imported merchandise, and the guide
has been this, the rule has been this, that if the tax assessed must be
%nid before the imported merchandise can enter the commerce of the

nited States it is a duty, and that is supported by lots of decisions
of the Supreme Court of the United States, going back 100 years.
Now, I do not know what the Treasury Department has in mind, but
I do know the effect of this provision.

Senator WaLsr. Mr. Spingarn, what is that decision?

MTr. SPINGARN, Marion A. Schwing v. United States. (T. D. 47530,
decided by the U. S. Customs Court on February 15, 1935.)

Senator WaLsH. Are you familiar with that decision?

Mr. Bevans, Yes, That does not mean anything now, because
the quantity of spirits that a man can bring back from abroad has
been specifically limited, and even if it did, there would be no reason

for imposing this on us, :
Senator WavrsH. I just wanted to know whether you knew that

there was a decision on it.
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Mr. Bevans., Yes. This is the way it would result: Congress, in
an internal-revenue bill, assesses internal-rovenue taxes on a domestio
article, and in order to compensate for that they assess a corresponding
amount on an imported article. They call that an internal-revenue
tax, The importer, in protesting the duty assessed on his merchan-
dise, would go to the United States Customs Court to litigate a part
of his duty, and would go to the internal revenue and proceed under
that practice to litigate for another part.

Now, the Supreme Court has said that the system that Congress
has created looking toward refunds of customs and refunds of internal-
revenue taxes are systems of corrected justice and each is supposed to
be complete in itself.

Now here is another aspect of it that probably has not been con-
sidered by the Treasury Department, and that is this: A great deal
of our merchandise is assessed duty on United States value. I said
that before. That is the selling price with certain deductions. Now
you can deduct your duty. If Congress calls this an internal-revenue
tax, by so calling it is taken out of the category of duties and then,
when you find your value, you cannot deduct that and the result is
you would be paying your duty on a duty.

The Department probably overlooks the fact too that in defining
the jurisdiction of our Customs Court of Appeals and depriving the
courts of the former jurisdiction those courts had, the Congress did
not say ‘‘duties”, they said ‘““cases involving revenue from imports.”
Now certainly any assessment against imported merchandise is a
revenue from imports, and it makes no difference what Congress calls
it, you cannot change the nature of a {ux, and the court has so held,
by calling it an internal-revenue tax.

We object to that provision. We think it should not be in this bill.
It is going to cause a lot of hardsnip, a lot of trouble, and a lot of
expenra to the importers.

hose are the important sections of the billl. We approve the
proposed amendment to section 314, paragraph 1615—that is section
30, page 35. We think that is a very desirable change. I will not
take up any more of the time of the committee on that.

Senator WavLsH. Thank you.

Mr. Bevans. Now, Senator, I have goue into this much more
elaborately in a brief I have prepared. I would like to file it at the
same time.

Senator WaLsH. I see no objection to that. We are desirous of
getting in everything possible to improve the present law. I think
the Treasury Department is also desirous of getting all possible
information that would be helpful.

Mr. Bevans. I think that is undoubtedly correct. Senator, I had
asked your committee if I might not, as counsel appearing in behalf
of several importers, address myself to one single section of the bill?
It would take about 6 minutes.

Senator WaLsH. Very well, sir.

Mr. Bevans. This is an amendment to paragraph 1111,

Senator WavLsn. Section 29, page 35?

Mr. Bevans. Yes.
Senator WaLsH. That is the only provision in this bill that indirectly

seoks to accomplish the objective of changing a tariff duty.
Mr. BEvans, Yes, .
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Senator WarsH, And it is justified by the Ways and Means Com-
mittee who desire that there shall be no duties incorporated in this
bill, on the claim that it is to correct a decision of the Customs Court
that is contrary, or was contrary to the intent of Congress in the
tariff law,

Mr. Bevans. Yes; I understand that.

Senator WavLsH. 1 think another such amendment was to be pre-
sented to the committee tomorrow, dealing with felt hats.

Mr. Bevans. Yes.

Senator WaLsH. So that up to the present time the committeo has
desired to confine itself only to the consideration of the possibility
of correcting an improper classification by decisions of the courts under
the tariff law.

Mr. Bevans. Yes. That is this section 1111, That falls within
that categov.

Senator WaLsu. Yes. .
Mr. Bevans. I am impressed with the fact that the intent that is

stated, that is to be carried out by this amendment, was apparently

the intent of the Congress that enacted the Tariff Act of 1930, and

of course that was a high-protection Congress, and, as you know, we

made many fights against the high rates. It i1s not the intent of this

Democratic Congress, or a Democratic Congress, rather, but a high-

Brptfection Congress. Now this is the effect of that, and T will be very
rief.

Senator WawLsH, I wish you would.

Mr, Bevans. The paragraph provided for various articles made of
blanketing. The court held that certain articles that were not in
the form of blanketing before they were made into the particular
article were not articles made of blanketing. In other words, the
blanketing had to exist before.

Now, tﬁut carried in these articles steamer rugs, carriage and auto-
mobile robes, and other rugs, at a duty of 50 percent, and 50 percent is
a sizeable rute of duty. This brings it back by removing the word
“blanketing,” and in this broad paragraph it would raise this duty to
as high as an equivalent ad valorem duty of 96 percent. The cheaper
the rug is the higher the ad valorem duty.

Senator WarsH, Let me see if I have this correct. The Customs
Bureau’s regulations placed steamer rugs under this general section,
and when an apEeal was taken to the customs court steamer rugs were
said to be something other than a blanketing and were put in a different
paragraph, is that nght?

Mr. Bevans. Yes, substantially. The appellate court said that
these rugs were not make of blanketing,

Senator WaLsH, In other words, steamer rugs got, because of the
decision of the court, a lower duty than they did under the adminis-
tration of the Customs Bureau,

Mr. Bevans. Yes, because the Customs Bureau was assessing these
steamer rugs as of bianketing. The appellate court very rightly said
the Congress limited itself to rugs made of blanketing, and these are
not made of blanketmi.

The effect of it, as I said, would be this: You take a steamer rug
having $1.50 foreign value, the duty would be $1.44, which is equivalent
to 94 percent on foreign value. A rug of the same weight but of &
finer quality having an apparent value of $6 would pay $3.20 duty,

-~
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which is an ad valorem equivalent to 64 percent. Therefore the
cheaper the rug the higher the ad valorem duty. The man with a
limited income and wants somothing to cover himself with in his
automobile has to pay 94 percent, while the wealthier citizon pays

only 64 percont.
Hore is somothing else that probably has not occurred to those who

proposed this. If you take out the words “‘of blanketing” you bring
in steamer rugs, automobila robes, or any of the articles that are co
nomine provided for in that paragraph into that paragraph if of chief

value of wool, regardless of how they are made.

Now you have provisions in the wool schedules for articles made of
cut )l)(ile fabrics carrying higher rates than section 1111, You have
also knitted articles, articles of knitted material carrying higher rates.
As to those articles you would have a substantial reduction of duty,
and as to theso rugs of chief value of wool, not knit or cut pile, or
knitted material you would have an excessive rate of duty. We think
that this should not be incorporated in the bill. I thank you very

much.
(The brief submitted by Mr. Bevans follows:)

MEMORANDUM IN BEHALF OF THE NATIONAL CoUNCIL OF AMERICAN IMPORTERS
AND TRADERs, Inc.,, Re H. R. 8099

Hon. Pat Harrison,
Chairman, Commitlee on Finance, Uniled Stales Senale,
Washington, D. C.

Sir: The National Council of American Importers and Traders, Inc., of New
York, has, through its customs committee, carefully considered the proposed
amendments to certain administrative provisions of the Tariff Act of 1930, as
embodied in H. R. 8099. The council has a large membership composed of
American wholesale and retail merchants located throughout the United States,
\\;ho éaire either dircotly engaged in importing merchandise or deal in such mer-
chandise.

Some of the proposed amendments remove many of the unnecessary restrictions
that have been so irksome to those engaged in the importation of merchandise
from foreign countries. However, certain of the proposed changes to other sec-
tions of the administrative law would, it is believed, complicate the present pro-
cedure and tend to increasc the hazards of importation.

The removal of the tariff barriers created by administrative provisions of the
Tariff Act of 1930 is entirely in line with the fine work being done by the State

Department to restore our international trade, and is heartily endorsed by this
being in furtherance

association. Many of the proposed amendments; as stated

of this purpose, we believe that certain of the proposals should he amended in
order to afford the relief apparently intended by the Treasury Department, and
also to remove uncertainties as to interpretation.

We suggest that if it is ;)ro;l)osed at this time to make an extensive amendment
of the present administrative law, as that contemplated by H, R. 8099, the entire
administrative law should be considered as there are a number of sections, not
covered by this bill, that should receivo attention.

This couneil, after considerable work on the part of its customs committee
submitted to the Treasury Department suggested changes in the special an
administrative provisions of the Tariff Act of 1930. Apparently little, if any,
consideration was given to the suEgestions made, e.\'ces)t as to section 616. We
are submitting these suggestions herewith and earncstly request that the com-
mittee give consideration thereto in connection with the proposals on H. R. 8099,

We will consider the various amendments in which the council is interested in

the order in which the sections appear in H, R. 8099:

Section 8 (amending sec. 304 of the Tariff Act of 1930): This amendment is
directed to the existing law requiring the marking of imported articles to indicate
the country of origin. When the ;goposed amendments were before the Com-
mittee on Ways and Means of the House of Representatives, we suggested that
the word ‘“‘conspicuous” should be inserted in the proposed amendment in order to
follow the language of the present law. We objected to the proposal to give the
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Secretary of the Treasury disoretion as to the place of marking. We note that the
word “‘conspicuous’’ has been restored in parnglraph (a) but that subdivision (1) of -
this paragraph gives to the Secretary of the Treasury the right to prescribe the
place on the article where the mark shall appear. Thus, the restoration of the
w(i)rdd“couspicuous” to its place in paragraph (a) docs not meet the objection
raised.

The word *“conspicuous’ has appeared {n the marking law for many years and
has been interpreted by the court, and there is no uncertainty as to the meanin
of the term. We think that this is better than to leave the question of the place o
marking to ar administrative officer.  When the administration changes, as it
does from time to time, there may be different ideas as to where the marking shall
appear on a particuwlar article. So long as it is in n conspicuous place, that is all
that the law should require. The same objection is made to giving authority to
the Secretary of the Treasury to determine the character of words and abbrevia-
tions thereof which shull be neeeptable as indicating the country of origin,

We refer to a recent case as illustrating the uncertainty that is apt to arise where
the Sceretary of the Treasury is given authority to prescribe the character of mark-
ing. An importation of merchandise was made frem Burma and the containers
were marked “Preduce of Burma.,” The Treasury Dclmrtment, however, had
issueéd a decision holding that articles from Burma and their containers must be
marked ““British Indin,”” and this notwithstanding the fact that the law requires
only that the article should be marked to indicate the country of origin and tha
Burma is one of the oldest countries, having heen settled from 2,000 to 3,600 years
ago.

Further, while such marking was required, articles originating in Ireland or
Scotland were required to be marked ‘““Ireland” and “Scotland.” The importer
in this case was, therefore, penalized 10 percent of the value of the merchandise.
On March 13, 1937, the Treasury Department changed its practice and directed
that merchandise from Burma must be marked “Burma’ and not “British India.”
This change in practice, however, came too late to relicve the importer from the
pugmcnt of a penalty of $307,

ubdivision 2 of paragraph (a) gives the Seccretary authority to require the
addition of any other words or symbols which, in his opinion, may be appropriate
to prevent deception or mistake as to the origin of the article or as to the origin
of any other article with which such imported article is usually combined subse-
t‘:lent to importation but before delivery to an ultimate purchaser, So far as
this grovision might apply to bottles or containers which are used in the condition
in which iml;’)orted to hold merchandise produced in the United States (and this
was stated by Treasury Department officials to be its purpose) we can see no
objection to it. However, if it should extend beyond that, there are decided
objections to it. '

any materials are imported for further manufacture in this country. Many
of these materials cannot be seen in the completed article. The importer or the
manufacturer would be under no necessity to indicate to the public that his
article was made of imported materials, However, if there were any portion of
the imported material visible in the manwfactured article, under this proposed
amendment the Secretary could require it to retain the name of the country of
origin, which would confuse the consuming public and would be an unnecesgary
requirement against the manufacturer in this country of a new article with a new
name, character, or use.

For oxample, & suit of clothes is manufactured in the United States from im-
ported woolen oloth. The oloth is visible in the completed article and there is
no change in its character, that is, its weave, cte. On the other hand, articles
are made in this country from imported chemlcals or metals which are combined
with other chemicals or metals. Brushes are made from imported bristles and
brooms from imported fiber,

If this paragraph were interpreted to apply to articles of an entirely different
class from bottles or other containers, we inight have the situation of any manu-
facturer groducing an article, in which the imported material was visible, bein,
compelled to have the material in such completed article marked to show that i
came from a foreign country; while other manufacturers, in whose products the
imported materials were not visible, would not have such requirement imposed.

here a new article is manufactured in the United States with a new name
and a new use, produced by American labor and American machinery, and with
the investment of American capital, certainly there is no justification for havin
the imported material so marked that the marking may appear in the complete

article.
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The Supremo Court, in Tide Waler Oil Co. v. United States (171 U, 8. 210),

stated:

‘‘Raw materials may be and often are subjcoted to successive processes of
manufacture, each one of which is complete in itself, but several of which may be
required to make the finished product. Thus logs are firat manufactured into
boards, planks, joists, scantlings, and so forth, then by entirely different processes
arc fashioned into boxes, furniture, doors, window sashes, tritnmings, and a
thousand and one articles manufactured wholly or in part of wood,

“The stcol spring of a watoh is made ultimately from fron ore but by a large
number of processes or transformations, each successive step in which is a distinot
process of manufacturo and for which the article so manufactured recelves a
different name.

“The material of which each manufacture is formed * * * ig not neces-
sarily the original raw material * * * but the product of a prior manufac-
ture, lthe ﬁl‘:ig'led product of one manufacture thus becoming the material of the
next in rank.

Wo think that the proper line of demarcation should be between a combina-
tion of the imported articles with a domestic article where the imPortod articles
are used without change and without the manufacture of now articles with new
names or uses. .

It is true that in the proposed amendment the word “‘combined” is used but
we think that it should definitely appear that the word “combined” is not in-
tended to include a manufactured article. Wo believe that this limitation could
bo made by adding, after the semicolon, at the end of line 2, page 3, the following:

“Provided, 'That this subdivision shall not be applicable where there is produced
in the United States, with the use of the imported article, a manufactured artiole
having a new naine, character, or use.”

Section 7 (amending sce. 402 of the Tariff Act of 1930): We perccive no objec-
tion to limiting foreign value to sales for home consumption, Wo helieve, how-
ever, that this scetion should be further amended to eliminate the provision that
either foreign value or export value should be adopted a3 the first basis of ap-
praisement, depending upon the higher of the two values. This causes consider-
able delay and confusion because the ap{raising officer must ascertain whether
there is both a foreign value and an export value and the amount of each in order
to determine which is the higher, It is suggested that subdivision (a) should be
amended to read as follows:

“(a) Basis.—For the purpose of this Act the value of imported merchandise
shall be—
"él) The foreign value; .

*(2) If the appraiser determines that foreign value can not be satisfactorily
ascertained, then the export value; .

“@3) It the appraiser determines that neither the foreign value nor the export
value can be satisfactorily ascertained, then the United States value;

(4) If the appraiser determines that neither the foreign value, the export
v;ilue,dnort ithe nited States value can be satisfactorily ascertained, then the cost
of production;

"5)(5) In the case of an article with respect to which there is in effect under
section 336 a rate of duty based upon the American selling price of a domestic
article, then the American selling price of such article.”

Subdivision (e) should be amended to read as follows:

(e) Unilted States value.—The United States value of Imported merchandise
sha the Erice at which such or similar imported merchandise is freely, offered
for sale, packed ready for delivery, in the principal market of the United States
to all purchasers, at the time of exportation of the imported merchandise, in the
usual wholesale quantities and in the ordinary course of trade, with allawance
made for duty, cost of transportation and insurance, and other necessary expenses
from place of shipment to place of delivery, a commission not oxceeding 10 per
centum, if any has been paid or contracted to be paid, and an allowance for
actual expenses on goods secured otherwise than b{ urchase, or profits which
ordinarily are realized in the sale of merchandise of the same general character
as the particular merchandise under appraisement, and an allowance for actual
expenses on purchased goods.”

o reason is perceived why (in finding a theoretical foreign value, bf taking the
selling price in the United States and working back) an importer should pay duty
on & value that includes a gart, of hig profits and general expenses. 'The present
allowance of 8 percent and rcent is an arbitrary one, and it is common knowl-
edge that in practically all lines of business the overhead or general expenses
exceed 8 percent. Likewlse the profits exceed 8 percent, except possibly where
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merﬁliandise is handled in bulk, that is, commoditics such as wheat, sugar, and
e like,

Thero should be no difficulty in procceding under this definition of United
States value for the reason that the fourth value provided, that is, cost of produc-
tion, considers the usual profit. In finding cost of production, a value is built
uP, there being considered first the cost of materials, fabrication, and manipula«
tion, then tho general expenses in the case of such or similar merchandise, and an
addition for profit ‘‘equal to the profit which ordinarillv is added in the case of
merchandiso of the same general character as the particular merchandise under
consideration,” United States value is formed by deduotin% the same factors
that are added in the case of the cost-of-production value. Therefore, no reason
is perccived for a different rule with respect to general expenses and profit,

he definition of American selling price should be further amended by striking
out the following language: ‘‘or the price that the manufacturer, producer, or owner
would have received or was willing to receive for such merchandise when sold in
the ordinary course of trade and in the usual wholesale quantities, at the time of
exportation of the imported article.”

Vhero American selling price is the hasis of appraiscment, the importer's
merchandise is to all intents and urfoses appraised on the value of someone
else’s property, that Is, the value of a like or similar article made by a domestic
manufacturer. The fair evidence of the value of an article is the price at which
it is freely offered for sale. Obviously the price that a man would be willing to
rtla,ceima for his merchandise is no indication of the market value of such mer-
chandise,
sale, the price that the man_would be willing to receive is not a fair means of
determining market value. In such a case, the domestic manufacturer says that
he did not sell it or offer it for sale but if he had offered it for sale, he would have
been willing to receive a certain amount. Thus, the law places within the hands
of the domestic manufacturer the power to embargo imports. The courts have

had considerable difficulty with this language.

In Kuttrofl-Pickhardl & Co., Inc. v. Uniled States (14 Ct. Cust. Appls. 381),
the court stated with respect to this language:

“Just how the appraising officials are to determine how much the American
producer ‘would have received’ or how much he was ‘willing to recelve’ is not
8u 5ested in the statute.”

e think that this language should be omitted so as to bring this value defini-
tion in accord with other value definitions in section 402, that is, foreign value,
exgort value, and United States value,

ection 15 (amending sec. 516 of the Tariff Act of 1930): The council heartil
endorses the proposed amendment to subdivision (b) of section 516 of the Tari
Act of 1930. The Tariff Act of 1922 gave to American manufacturers, producers
or wholesalers a most novel and unusual right, namely, to litigate the amount o
tax imposed as a customs duty and the dutiable value of imported merchandise,
where such value and the rate of duty (after complete review by the Secretary
of the Treasury) had been held to be correct.

To permit a third party to challenge the amount of tax assessed on the tax-
gayer by the Government was, indeed, an innovation. This imposed a real

ardshzr on the lmdporber, because not only did the Government have to be
satisfied as to the dutiable value of the imported merchandise and the rate of

duty but any manufacturer, producer, or wholesaler (engaged in manufacturing
ghis dissatisfaction with

or selling merchandise of the same ¢lass) could indicate
the decision of the Secretary and force the importer into litigation. LM

The statute imposed a further hardship by providing that the liquidation of
entries should be suspended awaiting the outcome of the case in court. Thus, the
importer, if he continued in business, would be faced with an uncertainty as to the
amount of money that he might eventually have to pay. This has been a most
unfair procedure to the importer. If the collector of customs (in the case of the
rate of duty) and the appraiser (as to value) were satisfied, and upon a review by
the Legal Department of the Treasury Department, that Department was likewise
satisfied, that the merchandise was being arpralaed at the proper value and the
correct duty imposed by the tariff act was being assessed, why should the importer
be subjected to suspension of lquidation of his entries while a domestic manu-
facturer, producer, or wholesaler challenged the correctness of the decision of the
Becretary of the Treasurx?

There will undoubtedly be considerable opposition on the part of American
manufacturers to the tpropoaed amendment to section 516, which, if enacted into
law, will appl & decision of the court, in the event such decision reverses the
Secretary of the Treasury, only to importations mado thereafter. If it is the

-~

If an article made in the United States has not been sold or offered for ,
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{mrpoao only of domestie manufacturers to have the court review the deoision of
he Secrotary of the Treasury and finally deterniine the value or rato of duty to be
applicd to the imported merchandise, and not to force the importer to face the
hazard of importing for a period of 2 years or more without having any of his
articles liquidated and his obligation to the Government deflnitely fixed, there
can be no valid opposition to the proposed amendment,

Tho writor has had many years of experience in customs litigation and it Is his
belief that domestio manufacturers, in filing protests, for the most part regard
the uncertainty to the importer (extending over a long period by reason of the
suspension of liguidation of entrics until a final deelsion of the court) as one of
the pringipal, of not tho principal advantage to them under section 516. Whother
or not theso protests are filed with the idea of benefiting from this long-extended
uncertainty, this hazard to the importer is presented in every one of theso protests,

I may cite a case that is now pending, in which T appear as counsel for the
importer. There was no intentional delay on the part of counsel for tho domestio
manufacturers in this case. Howevor, on May 20, 1935, the domestic manufac-
turers, complying with the provisions of section 5616, wrote to the Treasury
Department for the information as to the rato of duty being assessed on wool
hooked rugs. The Commissioner of Customs replied o this lotter on July 13,
1935, giving the information.  Not heing satisfied with the rate being assessed,
the domestie manufacturers filed a complaint with the Treasury Department on
August 9, 1035. On October 14, 1935, the Treasury Department Imblishod a
decision affirming the rate of duty being assesced. On December 21, 1035, tho
domestic manufaocturers informed the Treasury Department that they desired to
* file a protest. The port of Philadelphia was named, and in February 1036 an
entry was liquidated at that port (covering an importation of rugs). and a protest
was filed on March 27, 1036.

The case was started in Philadelphia on September 21, 1036, and transferred
to New York, where it was completed by extensive testimony on February 4, 1937,
A decision has been rendered by the United States Customs Court and an appeal
is pending in the United States Court of Customs and Patent Appeals, It will be
ztalr;imed on February 8, 1938, and a decision will probably be rendered in March of

\is year.

The rugs involved have a wholesale selling price in the United States of 35 conts
to 37 cents per square foot. ‘The duty assessed was 40 percent under paragraph
1117 (e) of the Tariff Act of 1030. The duty contended for by the domestic manu-
facturers is 50 cents per square foot under paragraph 1116 (a) of the same act. It
is obvious that no importer could continue importing these rugs for a period of
2 ycars or more and have his entries remain unliquidated subject to an increase
in duty of from 40 percent ad valorem to 50 cents per square foot, which would
undoubtedly put him in bankruptey,

In all fairness to importers and in furtherance of the policy of the administration
to encourage international trade by removing tariff barriers, this amendment
proposed by the Secretary of the Treasury should be enacted into law. The
domestic manufacturers will not be deprived of the right to challcng}e any rate of
duty or any value in the United States Customs Court or the United States
Court of Customs and Patent Appeals.

Section 16 (amending sec. 520 of the Tariff Act of 1030): We helieve that
paragraph (1) under subdivision (a) should be amended by omitting (line 18) the
words “as duties” and paragraph (2) by omitting (line 23) the words “and taxes.”
Apparently these words were inserted to harmonize with the new seotion 528 suF-

ested under section 18 of this bill.  We will discuss that section fully and explain
he reasons for the above suﬁested amendments to subdivisions (1;‘ and (2).

Subdivision (8), entitled “Fines, penalties, and forefeitures’: We have no objec-
tion to this provision provided the permanent and indefinite appropriation which
formerly existed is continued. We do not know the reasons for the repeal of the
permanent appropriation by section 2 of the Permanent Appropriation Repeal
Act of 1034.  We know, however, that it has caused, and we believe without any
advantage to the Government, a great deal of annoyance, inconvenience, and
loss to importers. It is fantastic to assume that customs officers can furnish, a
year in advance, any accurate estimate as to what moneys it may be necessary to
refund to importers under decisions of the courts not yet rendered and perhuxt)s
in suits not then instituted, or refunds of excess deposits in connection with
entries to be made during the coming year.

One class of refunds is that of excess of deposits. At the time of entry, an
importer makes a deposit to cover duties. hen the entry is liquidated, ft is
frequently found that ‘the amount deposited was in excess of the actual amount
due, This excess is to be refunded.” The money is covered into the Treasury
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and to require an importer to wait for his refund until Congress makes an appro-
priation is the acmo of unfairness.

Likowise, wheun tho court decides that the importer has paid too much money
and direets & refund, he should not be required to wait for an appropriation before
his money is given back to him. He gets no interest on any money so retained
by the Government, but, on the other hand, the Government is keen to get
interest on unpaid taxes,

It is inovitable, under such a procedure, that the cstimatea made a year in
advanco will only coinclde with the amount actually needed as a pure accident,
It takes long cnough to have these matters settled without waiting until funds
are available. There was always a permanent indefinite appropriation for the
purpose of paying these refunds. It worked satisfactorily, esused no hardship,
and there was no reason for repealing it.  If these a{)pmpriationn are to he made
from time to time by Conprcsu, a8 pml)osed in subdivision (b) then we object to
subdivision (3) as wo prefer to have these payments made for fines, penalties,
and forfeitures placed in a special account and not covered into the Treasury.
If they are mitigated, the importer can receive his check prmnrtly and will not
be dependent upon an appropriation which, as state., is decidedly unsatisfactory.

Scction 18 (amending sce. 528 of the Tariff Act of iﬂ:&()): We vigorously oppose
this proposed scction.  Under deelsions of the courts, including the Bupreme
Conrt, it has long been held that any assessment levied nﬁninut imported mer-
chandise which must he paid before the goods are released by the collector of
customs and permitted to enter the commerce of this country, is a duty. Congress
has established a svstem of what the Supreme Court referred to as the “systemn of
corrective justice,” Under this aystem, there has been established a United
States Customs Court and a United States Court of Customs and Patent Appeals.
These courts have functioned for years and deal with all questions of assessiments
against imported merchandise.

We can pereeive of no reason for ealling a duty a tax and thereby—under the
rovisions of this new eection—depriving the United Statea Customs Court of
tas jurisdiotion. It is true that the importer might file a claim with the Commis-

sioner of Internal Revenue and probably get a decision after the lapse of eon-
siderablo time, possibly several years, He could also eventually go to the District
court but why take him out of a juriediction that was espeeially instituted to try
cases involving asscssments on fmported merchandise. Any assessments on im-
ported merchandise, whether they are called internal revenne taxes or customs
dutics, are collected by the Seccretary of the Treasury, and there is no reason
why thero should be two distinct tribunale und two distinet procedures for settling
a suit botween the taxpaver and the Government where the tax is imposed against
im{mrlc(l merchandise.

t is obviousiy ridiculous to say that any tax is assessed on imported merchandise
and is collectible before that merchandise may pass through customs and enter
the commerce of this country is an internal revenue tax. We might just as well
state in the law that black is white.

There has been a disposition on the part of Congress in recent years to levy
duties on imported merchandise in revenue acts. Our association has theretofore
suggested that duties should be confined to tariff acts or amendments to tariff
acts as such rather than to be incorporated in acts known as revenue acts which
are supposedly devoted to the assessment of internal revenue taxes.

In the case of Shaw & Co. v. United Stares (11 Ct. Cust. :}rpla. 226;'T. D. 38990;,
affirming the decision of the United States Customs Court (39 Treas. Dec. 318
it was held that taxes collected on imported distilled spirits under section 600 of
tho Revenue Act of 1918 (40 Stat. L. 1057) were customs duties in addition to the
duties imposed thercon by paragraph 237 of the Tariff Act of 1913

In that case Judge Smith stated:
“Taxes levied on domestic spirits, whether in bond or not, are beyond question

exciso or internal revenue taxes, and taxes levied on distilled spirits imported into
the country and still in customs custody are just as certainly imposts on imports
and therefore customs duties. The designation of a tax on domesti¢ products or
industries as a customs duty would be an inexcusable misnomer; and it is no less a
misnomer to call a levy on imports in customs custody an internal revenue tax.
True enough, excises and duties are both in a sense indirect taxes; nevertheless,
thoy are so essentially different that neither can be converted into the other or
into anything else by simply giving it another name. If it were otherwise the
.constitutional provisions which reserve to Congress the right to regulate commerce
among the several States and which inhibit the States from laying imposts or
duties on imports or exports without the consent of Congress might be avoided and
defeated by the simple process of dubbing such taxes, licenge fees or stamp taxes,

~
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as was attempted b'y the State of Mariyland in 1821, by California in the ‘fiftics’
and by the State of Tennessee in 1881, (Brown v. Maryland, 12 Wheat, 4100;
Almy v. California, 24 How. 169-173; Robbins v. Shelby County, 120 U. S. 489.)

‘““Moreover, the limitation on the gower of Congress to lay a tax or dutdv on
articles exported from any State might be readily evaded by the droit expedient
of imposting a stamp tax on bills of 1ading or by levying on such articles a so-called
internal revenue tax. The National Government can not impose any tax burden
on exports of the States, and the States on the other hand cannot subject either
imports or exports to any impost, whatever may be the name or guise it takes.
In other words, the name of a tax does not determine its nature. (May v. New
Orleans, 178 U. 8. 406-507; Fairbank v. United States, 181 U. S. 283-200-291.)

“Whatever, therefore, may have been the ‘excise’ or ‘internal revenue’' taxes
levied by the act approved February 24, 1919, the taxes laid by it on imports in
customs custody were essentially ‘customs duties' determinable and collectible as

rescribed by law. (Uniled Stales v. Shallus, 9 Ct. Cust. ABpls. 168, T. D. 37999;
orfea & Levy v. Uniled Slates, 1 Ct. Cust. Ap Is. 244, T, D. 38576; Baljer & Co.
el al., v. United States, 11 Ct. Clust. APpls. 60, T. D. 38’126)."
We susgest that the assessment of duties under the guise of internal revenue
taxes and the provision that such taxes shall not be considered as duties may
interfere somewhat with the Department of State in its negotiations of trade pacts.

There is another objection to this provision, and that is the effect that it would
have upon what is known as United States value. Where there is no foreign
value or exgort value, the duties are assessed on the United States value. This
value is defined to be the selling J)rlce of the article in the United States with
deductions for profit and overhead, limited to 8 percent for each, ocean freight
and insurance, and duty. This procedures a theoretical foreign valuo. If a part
of the duty s assessed in a revenue statute and under the eroposed provision
could not be regarded as duties, it could not be deducted, and the importer would
pay a duty on a dutg'.

Section 24 (amending sec. 603 of the Tariff Act of 1930): Under this groposed
amendmont, reports to the United States distriot attorneys are provided only in
cases which require legal proceedings. We believe this amendment to be desir-
able. However, the section as rewritten provides as follows:

“It shall be the duty of the collector or the Prinoipal local officer of the customs
agency se:vige”to report such seizure or violation to the United States attor-

ney * A

gection 602 of the tariff act (which is not proposed to amend) requires “any
officer, agent, or other person authorized by law to make seizures of merchan-
dise * * * toreport every such seizure immediately to the collector for the
district in which such violation ocourred LI A

Thus we would have a provision requiring officers making selzures to report to
the collector, followed by a provision authorizing either the collestor or the
prlncitpal local officer of the customs agency service to make reports where neces-
sary to the United States attorney. It is contemplated under the proposed
amendment to section 603 that reports to the United States attorneys are not
mandatory in every case but only in such cases which require legal proceedings.
We would, therefore, have two officers vested with the authority to make a decle
sion as to whether a report in a given case should or should not be sent to the
United States attorney.

An investigating officer who believes that he has discovered a violation of the
customs law and has made a seizure, is usually impressed with the importance of
the case and the correotness of his position. Therefore, if such agent made &
report to the collector, as required by section 602, and tile collector—exereisin
his authority under seotion 603—should decide that the case did not involve legal
proceedings and consequently should not be reported to the United States attor-
ney, the principal officer of the investigating force could himself send it forward

the Uni States attorney, There would undoubtedly be considerable
conflict and confusion,

The collector of customs is the chief officer of the port and section 602 rightly
provides that reports of all selzures should be made to him. It follows that as
chief officer he should have the right, subject to roview by the Seoretary of the
Treasury, to decide whether or not the case should be sent to the United States
Attorney. We, therefore, believe that in the proposed amendment the following
words s’ould be omitted: “or the prinoipal local officer of the customs agenoy

service,’

Bection 27 (amending sec. 623 of the Tariff Act of 1030): Thisseotion s designed
to give the Secretary of the Treasury broad power to require bonds and to pro-
vide the conditions in such bonds. Paragraph (a) provides that the Seoretary
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may “by regulation or specific instruction require * * *'" The word “in-

struotion’ has never been used, so far as we know, in any tariff provision, If it

is meant by this that the Seoretary may issue some instruction—which is not
ublished—to a collector at a partioular port to require certain conditions in a
ond, we think that is undesirable.

An importer should know before he places his order for merchandise abroad
whether & bond is required and just what the conditions of that bond are to be,
Under this term “specific inastruction’” the importer may not be confronted with
a condition that he must subscribe to when he gives a bond until his merchandise
arrives and he is called upon to furnish a bond,

Subdivision (d) provides that no condition in any bond taken to assure com-
pliance with any law, regulation, or instruction which the Secretary of the Treas-
ury or the Customs Service Is authorized to enforce, shall be held invalid on the
ground that such condition is not specified in the law, regulation, or instruction
authorizing or reciuirlng the taking of such bond.

If an importer is required to give a bond contain(ng a condition which is not
sﬂeciﬁed in the law, or under any regulation or specific instruction required by
the Secretar%r of the Treasury, who would be responsible for such condition.
Obviously it 1s not in the law or any regulation or specific instruction of the Secre-
tary of the Treasury, it must be some condition thought of by a subordinate
official at the port where the bond is taken. .

We belleve that this provision is entirely too broad and that it should be modified
to follow such language in the existing statute, which provides that ‘‘no condition
in any such bond shall be held invalid on the ground that such condition is not
specified in the law authorizing or requlrinz the taking of such bond,” with the
possible addition after the word ““law’’ of the words “or regulation.”

Section 30 (amending sec. 314 and par. 1615 of the Tariff Act of 1930): The
council also endorses the groposed amendment to paragraph 16156 and the re
of section 314 of the Tariff Act of 1930. This amendment broadens the existing
law and removes an unnecessary limitation; that is, that American goods which
have been exported must, in order to be entltled to free entry upon return to the
United States, be imported into this country by or for the account of the exporter.

We will refer briefly to certain amendments which we believe should be made,
and which were suggested by us to the Treasury Department on March 16, 1937,
a copy of which is attached herewith. .

Section 500. Duties of appraising officers: We believe that the following
amendment should be made;

Amend paragraph (5) of division (a) to read as follows: .

;’(5)” To report his decisions to the collector within 120 days after the date of
entry.

Dgluys in returning invoices by the appraiser to the collector in the past few
ears have been 8o fret,uent and have caused such disturbance to the business of
he importer as to require that there be some time limit specified in the law within

which such returns must be made. Returns of invoices have been withheld for
as long & period a8 3 years, and {t is not uncommon for such returns to be delayed
for 6 or 8 months or a year.

If the examiner has no information that would lead him to believe that the
value in the invoice is incorrect, he should return the invoice promptly. If he
believes that he should have information as to values from the Treasury agent
located in the foreign country from which the merchandise came, he can ask for a
report. If this report is received within a reasonable time and shaws a value
higher than that shown in the invoice and approved, the collector ean be Informed,
and in most cases there would be ample time for the collector to call for reap-
praisement under section 501. :

If, as proposed In this amendment, the appraiser has 4 months to make a
return on the invoice, and the collector has 60 days thereafter to call for reappraise-
ment, the Government has full protection for a period of 6 months and certainly
that should be ample time to obtain a report from a Treasury agent abroad.

While the Government is entitled to Fl;?el‘ protection, it must also be borne
in mind that the importer is likewise entitled to some consideration. It {s obvious
that an importer, entering his merchandise at what he believes to be market
value, and guilty of no fraudulent aot, should not be gut in the position of having
to m duty on a value far in excess of that on which he entered his goods for &

of 2 or 3 years. It makes importing too precarious. It cannot be u
hat it is & reasonable procedure to withhold the appriasement of merchandise for
periods of 1 to 8 years, , : e

Seoction 801, Notios of a%?mloementf—-neappmisement: If the appralser is

required to make ret\"'ng yithin 120 days, and in the absence of such return the

~
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entered value is to become the final appraised value, the collector should be given
an om)ortunlty to file an appeal for reappraisoment and, therefore, seotion 501

should be amended by inserting the following:
“If the appraiser fails to report the value to the collector within the period

{n‘escribcd by Seotion £00, and the entered value shall become the appraised value,
he period within which the collector may file a written appeal for reappraisement
shall be extended to 180 days from the date of entry.”

NartioNAL CouNnciL oF AMERICAN IMPORTERS AND TRADERSs, INc,

Dated, New York, N. Y., January 26, 1938,

STATEMENT OF TRHE NATIONAL COUNCIL OF AMERICAN IMPORTERS AND TRADERS,
Inc., NEw York, N. Y., oN SucaesTED CHANGES, SPECIAL AND ADMINISTRA-

T1ive Provisions, TARIFF Act oF 1030

The board of directors of the National Council of American Importers and
Traders, Inc., some weeks ago, instructed the customs committee of this organiza-
tion to study carcfully the spccial and administrative provisions of the Tariff
Aot of 1930 and to prepare, on behalf of our membership, a statement of suggested
changes in the said provisions.

The board of directors has reccived, during the past few years, a number o
complaints from members of the national council concerning the operation o
certain sections of these provisions, which clearly indicates that some changeg
should be made to relicve American importers from unnecessary hardships thag
have resulted from the application of certain sgccinl and administrative Yrovisions
The Reciprocal Trade greomont Act (Sec. 350, of the Tariff Act of 1930), has*
now been extended for a further period of 3 years from June 12, 1937, for the pur-
pose of expanding foreign markets for the products of the United States by
affording corresponding market opportunities for foreign produets in the United
States. The spirit of the reciprocal trade asrccmcnts rogram is to modify any
existing duties or other import restrictions deemed to be unduly burdening and
restricting the foreign trade of this country.

1t is, therefore, belicved that customs procedure should be reasonably modificd
to simplify the administration of the tariff, wherever such simplifications can be
accomplished without endangering, in any wise, the proper protection of the
revenue.

Mr. James W. Bevans, our customs counsel and adviser, has prepared in detail
certain suggested changes, in collaboration with our customs committee, which
committee, under the authority given to it by the board of directors, has unani-
mously approved each of the following suixgestions:

Section 304. Marking of imported articles: Amend subdivision (a) by changing
the period to a comma after the word ‘‘article’” in the last line, and adding:

“And may likewise exempt any article, its immediate container, and package
from the requirement of marking, stamping, branding, or labeling where such arti-
ole is to be used by the importer in his own establishment or is used in the produc-
tion or manufacture of another article in his establishment and loses its identity.”

Subdivision (b) should be amended to read:

““(b) Penalily for failure to mark.—If at the $ime of importation any article or
its container is not marked, stamped, branded, or labeled in accordance with the
requirements of this section, there shall be levied, collected, and paid on such arti-
cle, unless éxported under customs supervision, a penalty equal in amount to 10
percent of the value of such article, with a maximum on any importation of 3100,
which penalty shall be in addition to any duty 1mposedel(){ law on such article.’

Nore.—The purpose of this requirement that imported artioles be marked to
indicate the country of origin is to disclose to the purchasing public the fact that
the article was produced in a foreign country and not in the United States, so that
if it has an{opreference for, or prejudice against, forelgn-made goods, it may be in
a position to distinguish between such goods and American products. It, there-
fore, 18 logical and reasonable that, where a man imports an article solely for use
in his own establishment, or for manufacture in his own establishment into some
article, wherein the imported material loses its identlt{, the Secretary of the Treas-
ury should be given the authority to exempt such artlole, its immedlate container,
and the outside package from the marking requirement.

. A case arose recently where a manufacturer of chocolate almond bars imported
shelled almonds in bags. The bags were marked “Portucues.” The Treasury De-
partment held this not to be a proper marking and thereby subjected the importer

A
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to & marking duty of about $2,000. These almonds were to be used in the manu-
facture of a confection and it was ridiculous to require the importer (who knew
where the almonds came from and was not going to market them in the condition
in which imported) to re-mark the bags and to pay this penal?.

The so-called marking duty is a penalty. It cannot be disguised by calling it
an additional duty. It, therefore, should be called a penalty in the statute, and
by this chans;e in nomenclature the Secrctary of the Treasury would have the
power to mitigato. As the statute is now worded, the amount of the penalty is
measurcd by the value of the goods imported, although the oversight for which
such penalty is imposed is the same regardless of the value of the merchandise,

At present, one importer may bring in 100 cases of a cheap commodity, the
total value of which may be $1,000, and his penalty (if they were not properly
marked) would be 10 percent of $1,000 or $100. Another importer might import
one package of merchandige, valued at $3,000, and the penalty assessed against

him would be $300.
Section 336. Equalization of costs of production: Subdivision (a) should be

amended to read as follows:

“(a) The Commission shall report to the President the result of the investiga-
tion and its findings with respect to such differences in costs of production and
whether the domestic industry is efficiently and economically operated.”

Subdivision (¢) should be amended to read as follows:

“(¢) Proclamation by the President.—The President shall by pros~lamation ap-
rrovc the rates of dutz and changes in classification and in basis of volue specified
n any report of the Commission under this section, if it shall appear from such
report that the domestic industry engaged in the manufacture and production of
like or similar articles is efficiently and cconomically operated in the United
States, and if in his judgment such rates of duty and changes are shown by such
investigation of the Commission to he necessary to equalize differences in costs
of production.” '

Notr.—These changes in section 336 should bhe made as it would seemn obvious
that rates of duty should not be increased in order to equalize the costs of pro-
duction of an article where the industry producing it is not efficiently and eco-
nomically operated in the United States.

The language sought to be included by the above-proposed amendment fs
exactly that used in section 337, under which the President may take action, with
respect to imported merchandise, where there are any unfair practices. However,
in order to act under section 337, it is necessary that the industry to be protcetoti
must be efliciently and economically operated in the United States,

Scction 337. Unfair practices in import trade: Subdivision (a) should be
amended by adding, after the word “provided,” in the last line, the following:

“That the terms ‘unfair methods of competition’ and ‘unfair acts' shall not in-
clude the infringement of patents or trade-marks.”

Nore.—The infringement of a patent has never been considered by the courts
as constituting unfair competition, It has always been held that, to constitute
unfair competition, acts must have been committed which would have fallen
within that designation had there been no patent. A patent is a monopoly and
Congress has provided the tribunal in which suits may be filed to prevent viola-
tions of the monopoly or to obtain damage for such violations.

The Tariff Commission is not ecﬂuip‘:ed to properly determine a patent case and,
as a result, a most unusual practice has developed, which has been sustained by
the United States Court of Customs and Patent Appeals, namely, that a patent
is considered prima facle evidence of its validity and, therefore, in considering a
complaint based on an alleged infringement of a patent, the Tariff Commission
will not hear any of the defenses in an action for a pa‘ent infringement. The
present procedure is equivalent to an action to evict a man from the premises he ia
ggoupying and barring him from contesting the right of the party sceking to eviet

m.,

Section 340. Domestio value—Conversion of rates: This section should be
repealed in its entirety as it was a direction to the Tariff Commission to investi-
gate various forms of value and to make a report. This was done several years

880.

Section 402. Value: Subdivision (a) should be amended to eliminate the pro-
vision that either foreign value or export value should be adopted as the first
basis of aprraisement, depending upon the higher of the two values, . This
causes considerable dola_r! and confusion because the appraising officer must
ascertain whether there is both a foreign value and an export value and the
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amount of each in order to determine which s the higher, It is suggested that

subdivision (a) should be amended to read as follows:
‘‘(a) Basis.—For the purpose of this aot the value of imported merchandise

sha
(1) The foreign value;
“22; If the appraiser determines that foreign value cannot be satisfactorily

ascortained, then the export value;

“3) It the a praiser determines that neither the foreign value nor the export
value can be satisfactorily ascertained, then the United States value;

“(4) It the a ?mlser determines timt neither the foreign value, the export
vtalue,dnox;itho nited States value can be satisfactorily ascertained, then the cost
of production;

9(5) In the case of an artiole with respect to which there is in effect under
section 386 a rate of duty based upon the American selling price of a domestio
artiole, then the American selling price of such article.”

Subdivision (e) should be amended to read as follows:
“(6) Uniled Slates Value.—The United States value of imported merchandise

shall be the price at which such or similar imported merchandise is freely offered
for sale, packed ready for delivery, in the })rinclpal market of the United States to
all puroﬁasors, at the time of exportation of the imported merchandise, in the usual
wholesale quantities and in the ordinary course of trade, with allowances made for
dutﬁ' cost of transportation and insurance, and other necessary expenses from place
of 8 fpment to place of delivery, a commission not exceeding 10 percent, if any has
been paid or contracted to be paid, and an allowance for actual expenses on goods
seoured otherwise than by purchase, or profits which ordinarily are realized in the
sale of merchandise of the same general charaoter as the particular merchandise
under appraisement, and an allowance for aotual expenses on Purehased ods.”

Note.—No reason I8 perceived why {{n finding a theoretical foreign value, by
taking the selling price in the United States and working back) an importer should
pay duty on a value that includes a part of his rroﬂts and general expenses. The
present allowance of 8 percent—and 8 percent ls an arbitrary one and it is com-
mon knowledge that in graotically all lines of business the overhead or general
expenses exceed 8 percent. Likewise the profits exceed 8 percent, except {)ossibly
where merchandise is handled in bulk, that is commodities such as wheat, sugar,

and the like.
Thers should be no difficulty in proceeding under this definition of United

States value for the reason that the fourth value provided—that fs, cost of produo-
tion—oconsiders the actual profit. In finding cost of production, a value i8 built
ug, then the general expenses in the case of such or similar merchandise, and an
addition for profit ‘‘equal to the profit which ordinaril{ is added in the case of
merchandise of the same general character as the partioular merchandise under
consideration.” United tes value is formed by deduotiqg the same factors
that are added in the case of the cost-of-production value. Therefore, no reason
is perceived for a different rule with respect to general expenses and profit.

tion 482, Certified invoice: Subdivision (50 should be amended to read in
part as follows:

“(a) Certification tn general.—Every invoice covering merchandise in which
the purchase price exceeds $100 shall, or at before the time of the shipment of the
merchandise, or as soon thervafter as the conditions will permit, be produced for
certification to the consular officers of the United States.’ ,

Note.—The effect of this change is to substitute “purchase price” for ‘value.”
The law at present requires an invoice where merchandise exceeds $100 in value.
At the same time, it is required that an involce covering merchandise purchased
or agreed to be purc shall state the aotual purchase price. The forelﬂn
shipper knows the price paid or agreed to be paid, but he does not know what the
dutiable value may be as su uently determined by appraising officers after
entry has been made, The result is that merchandise may be purchased for $80
and, consequently, no oertified involoe obt.almads but when the appraiser makes

his return of value, he may advance the $90 to $110, thus necessitating the pro-
duction of & consular invoice. It seems obvious, therefore, that the pure
price rather than the value should be the determlning factor as to whether ar not

a consular invoioe should be produced.
Subdivision (¢) Disposition—Add, at the end of the paragraph, after the word

“destruction,” the fo lowinﬁ:
“Either the original, triplicate, or quadruplicate shall be acoepted for the pur-
poees of entry or cancelation of bonds given for the produoction of consular in-

volces.”
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Nore.—Inasmuch as the consular invoice is executed before the consul in

uadruplicate, the original, triplicate, or quadruplicate should be sufficient for
the purpose of making entry or to cancel a bond given for the production of a
consular involice,

Section 484, Entry of merchandise: Subdivision (a) should be amended to
subatitute 72 hours” for “48 hours,"”

Note.—The effect of this amendment would be to extend the general order
period from 48 to 72 hours. Forty-eight hours are frequently found to be too
short a period of time within which an entry may be made and while the collector
has the right to extend the general order perlod, this unnecessarily requires action
on the part of the importer and the customs officials without any special advan-
tage to the Government, The revenue would not be endangered in any way
nor would business be interfered with but rather facilitated by extending the
limitation of 48 hours to 72 hours.

Subdivision (b), paragraph (3) should be amended to read as follows:

“(3) Such person gives a bond for the production of such certified invoice
within 0 mnonths, which period may be extended at the discretion of the Seorotary
of the Treasury for a further period of 6 months.”

Note.—The Secretary of the Treasury should have the discretion to extend
the period covered by bond for the production of such certified invoice for a
further period of 6 months. This would not in any way endanger the revenue and
would relieve the importer of being penalized, under the bond, where he has been
unable to obtain the certified invoice within the 6-month period.

Scction 487. Value in entry—Amendment: This scction should be amended by
adding the following: )

““The appraiser may, upon application of the importer, furnish information as
to value, either before or after entry of the merchandise but before the invoice
or the merchandise has come under his observation for the purpose of appraise-
ment, under regulations prescribed by the Secretary of the Treasury.”

Note.—Much confusion and additional work for both importers and customs
ofticials have been occasioned as to dutiable value given importers by the appraiser.
The former systom worked most officiently and recognized the principle that
additional duties were provided to punish dishonest importers and not to be a
source of revenue. In reply to criticism, the Treasury Department has stated
that there was no warrant in the law for the dissemination of information as
to value. This amendmont would give such authority to appraising officors.
thSefc%{on ‘489. Additional duties: This section should be amended by eliminating

e following:

“If the appraised value of any merchandise exceeds the value declared in the
entry by more than 100 percent, such entry shall be presumptively fraudulent, and
the collector shall seize the whole case or package containing such merchandise
and proceed as in case of forfeiture for violation of the customs law; and in an
legal proceeding other than a criminal prosecution that may result from suc.
scizure, the undervaluation as shown by the appraisal shall be &resumptive
evidence of fraud, and the burden of proof shall be on the claimant to rebut the
same, and forfeiture shall be adjudged unless he rebuts such presumption of fraud
by sufficient evidence.”

Nore.—S8ection 591 and 692 are ample to protect the Government in case of a
fraudulent entry or any fraudulent practice in connection with the passing of any
merchandise through customs. The matter eliminated by this proposed amend-
ment causes a great deal of unnecessary effort on the part of importers and the
Treasury Department.

For example, if an importer enters his merchandise at the price actually paid,
which is admitted to be foreign market value, and the appraiser decides that such
merchandise is within a proclamation of the President under section 336, changing
the basis of appraisement to American selling price, almost invariably it results in
an advance of more than 100 percent. In such a case, where there is not the
slightest suggestion of fraud, it becomes mandatory upon the collector to seize the
merchandise and to proceed as in the case of forfeiture for violation of the customs
laws, unless the Secretary of the Treasury mitigates such forfeiture. This
necessitates an application on the part of the importer, the consideration of the
application by the Treasury Department, and action thereon.

n advance of more than 100 percent may occur in many cases where such
advanco is due solely to a change in the basis of appraisement. It is believed to be
AN UDNECESSAry Erovleion of law which does not protect the revenue but only

fnereases the wor
41581387
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Section 500. Duties of appralsing officers: Amend paragraph (8) of subdivision

(r) to read as follows:
“(8) To roport his decisions to the collector within 120 days after the date of

entry.”

Note.—Declays {n roturning involces by the appraisor to the collector, in the

gast fow years, have been 8o frequent and have caused such disturbance to the

usiness of the importor as to require that thore be some timo limit specified in
the law within which such returna must be made, Returns of invoices have been
withhold for as long a porlod as 3 years, and it is not uncommon for such returns
to be delayed for 6 or 8 months or a year,

If tho examiner has no information that would lead him to belleve that the value
in the invoice is incorreot, ho shoald retarn the invoice promptly. If he believes
that he should have information as to values from the Treasury agont located in
a foicign country from which the merchandise came, he can ask for u report. If
this report Is received within a reasonable time and shows a value higher than
that shown in the fnvoice and approved, the collector can be informed and in
most cases thore would be ample time for the onllector to oall for reappraisement
under scction 501,

1f, as proposed in this amendment, the appraizer has 4 months to make a roturn
on the lnvo ce, and the collector has 60 days thereafter to call for reappraisement,
the Government has full protection for a period of 6 months and certainly that
should be ample time to obtain a repurt from a Treasury agent abroad.

While the Government, is entitled to t)roJ)er protection, it must also be borne
fn mind that the importer is likewise entitled to some consideration. It Is obvious
that an importer, entering his merchandise at what he believes to be markoet
value, and guilty of no fraudulent act, should not be put in the position of having
to ?ag duty on a value far in excess of that on which ho entered his goods for a

riod of 2 or 3 years, It makes importing too precarious. It cannot be urged

hat it is a reasonable procedure to withhold the appriasement of merchandise
for periods of 1 to 3 years.

Section 501. Notice of appraisement—Reappraisement: If the appraiser is
required to make returns within 120 days, and in the absence of such return the
entered value is to become the final npprafsed value, the collector should be given
an ommrhmlty to file an apreal for rcappraisement and, therefore, section 501

1

should be amended by inserting the following:
“If the appraiscr fails to report the value to the collector within the perind

prescribed by section 500, and the entered value shall become the appraised
value, and the period within which the collector may file & written appeal for
reappraisement shall be extended to 180 days from the date of entry.”

otion 503. Dutiable value: Subdivision (b) should be amended by eliminating
the following language: “and if it shall appear that such action of the importer
on entry was taken in good faith.”

Note.—Where an importer has made a duress entry and has litigated the test
case and received a decision in his favor, it scems frivolous to require him to write a
letter to the collector, stating that when he made the duress entry and contested
the advance made by the apt)raiser, he was acting in good faith. The question of
whether he did or did not act in good faith would scem to be inmaterial where his
contention has been sustained by the court.

Subdivision (b) should be further amended by substituting the word “review”
for “reappraisement.” There is now no provision in the statute for procecdings
formerly termed “reappraisements.” It {8 now a “review.”

Section 516. Appeal or protest by American producers: Subdivision (b) should be
amended to read as ori%lnally rccommended by the Treasury Department in a bill
submitted to the 74th Congress in the year 1936, to wit:

“(b) Classification.—The Secretary of the Treasury shall, upon written request
by an American manufacturer, producer, or wholesaler, furnish the classification
of, and the rate of duty, if any imposed upon, designateé imported merchandise of
a class or kind manufactured, produced, or sold at wholesale by him. If such
manufacturer, producer, or wholesaler believes that the proper rate of duty is not
being assessed, he may file a complaint with the Secretary, setting forth a de-
ser%»etion of the merchandise, the classification, and the rate or rates of duty
he believes proper, and the reasons for his belief. If the Secretary decides that
the classification of, or rate of duty assessed upon, the merchandise is not correct
he shall notify the collectors as to the proper classification and rate of duty an
shall so inform the complainant, and such rate of duty shall be assessed upon all
such merchandise entered for consumption or withdrawn from warehouse for
consumption after 30 days after the date of such notice to the collectors., If the
Sceretary decides that the classification and rate of duty are correct, he shall so
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fuform the complainant, If dissatisfied with the decision of the Sccrotary, tho
complainant way file with the Secretary, not later than 30 days after the date
of such decision, notice that he desires to protest the classification of, or rate
of duty assessed upon, the merchandise, on receipt of such notice from the
complainant, the nucmmrf' shall cause publication {o be made of his declsion
as to the proper classification or rato of duty and of the complainant’s desiro to
protest, and shall thereafter furnish the complainant with such information as
to the entries and consignees of such merchandise, entered after the publication
of the decision of the Sceretary at tho port of entry designated by the com-
plainant in his notico of desire to protest, as will enable tho complainant to
protest the classification of, or rate of duty imposed upon, such merchandise in
the liquidation of such an entry at such port. The Sceretary shall direct the
collector at such port to notify such complainant immediately when the first of
such entrics is liquidated. Within 30 days after the date of such liquidation,
the complainant may file with the collcctor at such port a protest in writing setting
forth a description of the merchandise and the classification and rate of duty
he believes proper.  Notwithstanding such protest is filed, the merchandise of
tho character covered by the published decision of the Sccretary, when entered
for eonsumption or withdrawn from warchouse for consumption on or before the
day of publication of a decision of the United States Customs Court or of the
Court of Customs and Patent Appeals, rendered under the provisions of sub-
divislon (¢) of this section, not in harmony with the published decision of the
Secretary, shall be classified and the entries liquidated in accordance with such
decision of the Sccrotary, and, except as provided in sections 514, 515, 520 of
this act, the liquidations of such entrles shall be final and conelusive upon all
partics.  If the protest of the complainant is sustained in whole or in part by a
decision of the United States Customs Court or of the Court of Customs and
Patent Appeals, merchandise of the character covered by the published decision
of the Secretary, which is entered for consumption or withdrawn from ware-
house for consumption after the date of publication of such court decision, shall
be sub{cct to classification and asscesment of duty in accordance with the final
judicial decision, not subject to further judicial review, whether by rehearing,
appeal, or otherwise, on the complainant’s protest, and the liquidation of entries
covering such merchandise so entered or withdrawn shall be suspended until such
time, wheroupon such entries shall be liquidated, or, if necessary, reliquidated
in accordance with such final decision.”

Nore.—This amendment was submitted to the last Congress by the Treasur
Department, but was not enacted into law. Tt was included as a part of the bill
relating to customhouse brokers, and it is understood that the matter came up
toward the end of the session of Congress, but in order to obtain the passage of
that portion of the bill relating to customhouse brokers, the proposed amendment

to section 516 was eliminated. .

This amendment would apply to any decision imposing a higher rate of duty,
as a result of a domestic manufacturer’s Proteat. to merchandise entered for con-
sumption or withdrawn from warehouse for consumption, after the date of pub-
lieation of the court’s decision. That is to say, entries would be no longer sus-
pended from the date of the publication of the Treasury’s decision on a domestio

manufacturer’s complaint and liquidated in accordance with the final decision of

e.-—-——
Where an importer is [;\uying a rate of duty that the Secretary of the Treasury,
after full consideration, has decided to be the correct rate of duty, he certainly
should not be put in the position of having the liquidation of his entries sus-
pended whi.e a domestic manufacturer contests the Department’s decision.

The present law provides that if the Secretary of the Treasury shall, in con-
sidering a domestic manufacturer’s complaint, decide that suech complaint is well
founded and that the duty should be at a higher rate, such rate shall not be
applied for a period of 30 days. If it is vroper not to apply a decision of the

reasury Department, increasing the rate, for a period of 30 days, it certainly is
fair and equitable not to apply a decision of the court, increasing the rate on a
domestic manufacturer’s protest, at least until the decision is rendered. 1It, ob-
viously, is unfair and inequitable to make it retroactive and apply it by suspend-
ing the liquidation of entries mado after the matter has been decided in the im-

orter's favor by the Treasury Department and the domestic manufacturer has

odged a protest.
There are, as a matter of fact, many sound reasons why section 516 should be

entirely eliminated.
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Domvestio manufncturors cortainly have no moro intorest in tho amonnt of tax
atd in the form of duty by an importor, than any citizon in the United States
s in boing nssured that lis neighbor pays the proper amount of incomo tax,

No citizen should be permitied to institute o proceeding Involving n matter be-
tween the Governmont and an individual taxpayor as to the propor amount of
“tax to be colleeted.

Domestie manufacturers urg'u\ that dutles aro lovied for their protoction, and,
thoreforo, thoy are injured if the full amount Is not nasessed and colleoted,  Any
oitiacn of the Unfted States who is ealled upon to pay a portion of the oxpenses
of the Govermmont, in the form of income tax, iz just as much concorned in sce-
:ng tlmtltho other fellow pays his full share—otherwiso the rate of tax must he
nereased,

It is an unusnal provision of Inw and first appenred in the Tarlif Act of 1022,
It can readily bo taken advantage of, and Is frequently, to harass an importer,
and in some Instances to provent him from {mporting beesuse of the uncortainty
that is created during tho tme the litigation {s pending, which may be for 2 years,

Whore a domestic manufacturer files a protest undor section 515, the Govern-
moent takes very lttlo interest, leaving the matter alinost entirely to the importer
to defoend the rate of duty asseased, It {s to tho interest of the domestic manu-
facturer that tho proceeding bo retarded as long as possiblo and overy cffort
of delay is generally resorted to.

Reapect fully aubmitted,
Nationan Councin or AMBRICAN

Imponters AND ‘TRADERS, INC.,
C. G, Prmivren, President,
New Yonx, N. Y., March 18, 1937.

RE Prorosep AMENDMENT To Paracrari 1111 oF tue Tarmer Act or 1030
A8 Fanoviep iy H, R, 8009

By this amendment, the words “of blanketing” would bo deloted from para-

raph 1111, This would have tho effeet of classifying for duty purposes, under
gho rates specified in that paragraph, articles which are now belng assessod with
duty at 50 percent ad valorem under paragraph 1120,

Paragraph 1111 ‘pro\'idvs for blankets and similar articles, including carriage
and automabile robes and steamer rugs made of blanketing, as units or in the
piece, finished or unfinished, wholly or in chicf value of wool.” Varying rates are
provided, depending upon value,

The United States Court of Customs and Patent Api)eals held that this para-
graph covered articles which were made from blanketing and that whoro the

‘ magerinl from which the articles were made did not exist prior to the manufacture
of such articles as blanketing, such articles were not dutiable under that para-
graph but as manufactures in chief value of wool under paragraph 1120,

’llho effeet of the proposed amendment would be to make paragraph 1111 a
broad paragraph covering all cnrringxo and automobile robes and steamer rugs
wholly or in chief value of wool. Whilo it would thus raiso the rate of duty to
50 percent to, in some instances, 90 pereent of foreign value, it would have the
effect of lowering the duty in other instances.

For example, paragraph 1110 provides for articles, finished or unfinished, made
or cut from pile fabrics, at rates of duty higher than those in paragraph i 1t
paragraph 1111 is amended to cover all automobile robes and steamer rugs in
chief \'n‘ue of wool, then such an article made of a pile fabric could be imported
at a lower rate of duty than is now assessed under paragraph 1111,

Further, paragraph 1114 (d) provides for articles knit or crocheted, wholly or
in chief value of wool, at higher rates than the duties assessed under paragraph
1111. Consequently, if the amendment were adopted, an automobile ro
steamer rug, or other article eo nomine provided for in garagraph 1111, would
be dutiable at the lower rates of duty even if knit or orocheted,

It may be pointed out that this is true b'y]' reason of the fact that an co nomine
provision for an article is more specific than a provision generally for articles
made in a certain manner or of a certain material, that is, articles knit or crocheted,
or articles made from pile fabrics.

As stated, these steamer rugs are now assessed with duty at 50 percent under
paragraph 1120. The result of the proposed amendment would be to increase
the duty on a more expensive rug, having a foreign value of $2, to an equivalent
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ad valorom duty of 81 percont; while a rug having a lower foreign valuo would
my o duty of 02 percent. A stcamer rug having a foreign value of $1.60 would
o assessed with duty at 30 cents per pound, plus 36 percent ad valorem, This
rug woighing 3 pounds, the total duty would bo $1. 4, which Is cquivalent to
04 pereent on foroign value. A 3-pound rug of fine quality, having a foreign value
of &5, would be subject to a duty of $3.60, which is an equivalent ad valorem

duty of only 64 percent. .
Thus, the chenper the rug the higher the equivalent ad valorem rate. The

cheaper qualitics, which are nnturally used more extensively by the masses, would
therefore ho subjected to very inuch higher equivalent ad valorem rates of duty
than the finer quatities which would be used by a limited number of people. It
does not scem conststent to heavily tax the article used by the poor man as against

that usced by the well-to-do class.
It is stated that this l)roposed amendment {8 to correot the decision of the

appollnte conrt which did not carry out tho intent of Congress.  ‘The faet must
not he lost sight of that the Congress referred to as a high protectlon Congress
that Frm‘ldcd ratea in the TarllT Aet of 1930 higher than ever contained thereto-
foro in any tariff act. It does not scemn consistent that a Democratie Congress
should concern itself in adjusting rates to meet the intent of a high protection

Republican Congress,
‘urther, such a policy would not appear to be consistent with the activitics of

our Government {n its attempt to lower dutics in order to free foreign trade from
taritf barriers, and thus to increase the export of agricultural products, which Is

80 necessury to tho prosperity of the farner,
James W, BEvans,
Allorney for The Curvon Corporation, 419 Fourth Avenue, New York, N. Y.;
Philadelphia Blanket Co., Second and Allegheny Avenue, Philadclphia, Pa.;
Wm. Ayres & Sons, Inc., Philadelphia, Pa.

New York, N. Y., January 268, 1937.
Senator WaLsu, The next witness will he Mr. Tompkins,

STATEMENT OF ALLERTON DE CORMIS TOMPKINS, NEW YORK
CITY, REPRESENTING NUMEROUS CUSTOMHOUSE BROKERS

AND PORT FORWARDERS

Senator Warsu. Your full name?

Mr, Tompkins. Allerton de Cormis Tompkins.

Senator Warsir. Whom do you represent?

Mr. Tompkins, I am a_member of the law firm of Tompkins &
Timpkins, 17 State, New York City, specializing in customs law. My
firm represents many customhouse brokers and port forwarders
throughout the eastern section of the United States,-and we have been
retained by a number of individuals and Bartnemhi customhouse
brokers, houses located in Detroit, Mich.; Buffalo, N. Y.; Philadel-
phia, Pa., and Baltimore, Md., to appear before you in an attempt
to amend section 485 (f) of the Tanff Act of 1930. That section is
not contained in the present H. R. 8099.

This section 485 (f) pertains to the consignees of imported merchan-
dise who are authorized to make the formal import declaration,
Under the present Kractice an import declaration must be executed
’lfy a consignee. That is in accordance with section 484 (a) of the

ariff Act of 1930. . ,

Section 485 (f) has been interpreted by the Treasury Department
as follows: (1) If the consignee is an individual no one but that in-
dividual can sign a declaration; (2) if the consignee is a partnership
no one but one of the partners can sign the declaration; (3) if the
consignee is & corporation much greater latitude is granted to the
consignee, because the declaration can be signed by anyone who has
been specifically empowered so to do by any officer of the corporation.

-
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I am appearing before you in an attempt to have you give the same
privilege to the individual or partnership consignees as you have al-
ready given to the incorporated consignees. The amendment of
section 485 (f) which I have ‘i)roposod will greatly facilitate the clear-
ance of merchandise imperted by individuals or partnerships, without
injuring or handicapping the Government or the customs officials in
. any way, and it will give the same rights and privileges to individuals

or partnership consignees as under the law as now written is given
exclusively to corporations.

For the convenience of your committee I am filing my proposed
amendment; also a form of ‘“‘consumption entry’ on customs Form
No. 7501, which, on the back thereof, shows the wording of a decla-
ration; also a declaration of owner, customs Form No. 3347, showing

the wording of an owner’s declaration.
Senator Wawsu. Has that been submitted to the representative of

the Treasury? .
Mr. Tompkins. It has been submitted to the Commissioner of

Customs.

Senator Warsu. In Boston?

Mr. Tompkins, In Washington, here, Mr. Moyle, and he has sug-
gosted that we take it up before your committee in reference to this

presont bill,
Senator VANDENBERaG. I have been told that the Commissioner has

no particular objection to this. Have you anything to say on that

subject, Mr, Johnson?
Mr. Jonnson. I have not seen the proposed amendment. I am

familiar with the general subject; I know how it affects certain part-

norship brokers at Detroit. It is purely a queation of the terms of the

statute at the present time, as far as I am familiar with the question.
Sonator WaLsh, You will later give us an opinion on it?

Mr. Jounson. No, sir. L.
Senator VANDENBERG. As far as the principle of the thing is con-

cerned, you know of no'particular objection?
Mr. Jounson, No, sir.

Senator WaLsu. Thank you, sir,
(The statement filed by Mr. ’l‘ompkms is as follows:)

On behalf of numerous customhouse brokers throughout the eastern section of
the United States, including John V. Carr & Son, V. Q. Nahrganf and F. 8,
Whelen, of Detroit; C. J. Tower & Son, of Buffalo; F. B. Vandergr ft & Co., of
Phllade‘phia; and John 8. Connor, of Baftimore, we respectfully request that you
carefully consider in connection with the now pending customs administrative
bill known as H. R. 8099, the advisabllity of amending section 485 (f) of the Tariff
Act of 1930. Said section 485 (f) reads as follows:

“(f) Deceased or Insolvent Persons—Partnerships and Corporations: When-
ever such merchandise is consigned to a deceased person, or to an insolvent person
who has assigned the same for the benefit of his creditors, the executor or adminis-
trator, or the assignee of such person or receiver or trustee in bankruptoy, shall be
considered as the consignee; when consigned to a partnership the declaration of
one of the partners only shall be required, and when consigned to a corporation
such declaration may be made by any officer of such corporation, or by any other
person specifically authorized by any officer of such corporation to make the same.”
_ Under the practice now prevailing with the customs officlals, the declaration of

a customhouse broker consignee (sec. 485, Tariff Act of 1030; art. 295, Customs
Refulatlons of 1931) must be signed by (1) the broker himse‘f, if such broker is
acting as an individual, and the broker cannot authorize an agent or employee to
sign for him, and (2) one of the partnersina Kartnership, and such partner cannot
authorize an agent or employee to sign for him; whereas if such a customhouse
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broker is a corporation, an officer of such a corporation can authorize anyone to
sign such a declaration.

It is & well known fact that in many instances an employce or duly authorized
agent of an individual or partnership customhouse broker, has hetter knowledge
and more complete information about the data required in a declaration than the
individual or the partner; cspecially so, where the brokerage house is large and
retains employecs or agents to investigate and act on some particular phase of an
importation, Certainly it cannot be said that an agent of a corporation has more
knowledge to complete and exccute the data required in a declaration than an
agent acting in the same capacity for an individual or a partnership.

On its face, therefore, the practice which has prevailed under the present law of
recognizing agents of corporations, and of not recognizing agents of individuals
and partnerships as being empowered to execute declarations for consignee cus-
tomshouse brokers, 1s unfair and discriminatory.

We therefore suggest the following amendment to sald section 485 (f):

“Section 485 (f) of the Tariff Act of 1030 is hereby amended by chunleng the
period at the end of section 485 (f) to a semicolon, and by adding after the semi-
colon: ‘when consigned to an individual or to a partnership such declaration
may be made by any person speclﬂcallr authorized by such an individual, or by
one of the partners of such a partnership, to make the same.’ "

Attention is called to the fact that the interests of the Government will be fully
protected if the above amendment he adopted, as the law is well settled that the
principal is liable for the acta af a duly authorized agent.

This matter is one of deep interest and concern to all customhouse brokers
t::;oughout the country who are doing business either as individuals.or as partner-
ships.
y reason of interviews heretofore had with Mr. Johnson and Mr. Flinn of the
Customs Bureau, and also a letter which we received from Mr. Moyle, Commis-
sioner of Customs, under date of November 24, 1937, we trust and believe that
the proposed amendment will meet with the approval of, or at least that it will not
be opposed b)('{ the Bureau of Customs, although of course, upon that point we

e

cannot speak definitely,
TompkINs & ToOMPKINS,
Altorneys at Law, New York City.



100 CUSTOMS ADMINISTRATIVIS ACT
(The forms submitted by Mr. Tompkins are as follows:)

Customs Form 730
TREASURY DEPART\(ENT
Arts, 308, 339, 428, 192, O. R, 1031

July 1036

T E.NO..occvsereascsecananncancs This space for number and date of enlry.

Port from....... Chersterssanssssessas aee

Vie e conaesscncsassccaesmmeonsnannanee
Termm Bond No............ teseeeveanace

(Collector, comptroller, statistics, eto).

CONSUMPTION ENTRY
Permit Customs Form 7501A, and triplicato
copy for statistical purposes, "to be presented
with entry
UNITED STATES CUSTOMS SERVICE

Distriot No, «.ocoo....
Port of .. i Date filed ... .._..... , 103
Merchandise importcd By o e eem e eceececccsaceaneann—n. -
Arrived On the o ... oo imeecadcccemcicicccccmacnaseccannae—ee -
(Name of importing y‘essol o; carrler. If vessel, givo lag and motive power)
..................... D TOM. i ccccrccrovmnnemcenaacnnanane
(Dato of original importation) !
h::’g" Tarlft I‘ﬂ:f? Entered Duty
pum. | Merchandise. Packages and deserlp- | para- | “op value in Rate
bers tlon graph | ;yioney || U- 8. money Dollars| Cts.
Quantity Dollarsonly
Involoe | wevveuaey Dato....... 10, Place....cceciecnns]ocnnns N | PO R | IORRRRN | e cecane
0.
Nul;l;er;g! TAvol08 s Wo B EBUEY Nowowsos | | o =

coples aro required for use at pon of entry, | color, and arrangement. For sale by collectors of
ln uddmon to permit Form 7501.\. Entry anJ customs at price of 25 cents for block of 100.

statistical statement miay be prepared by carbol
wb(m e!mmcatlons agree. 11 statistical atatemeut Sianature
l} separately, marks and numbers and for- g seeesesscecssscomncscnncos
egn vn!ue may be omitted. Tho number, date,
and place of involce must be stated Immediately | Per. .. .. ...oooovemeeecmeneecnanaan
e focie oy e priaed by’ private partl
m may rinted by privato parties pro-
vided It conforms (o':)mclnl fong in size, wordirg, Addresso ... eeeceeaeaaaes -n
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Customs Form 7501

MISSING DOCUMENTS

NAME AND ADDRESB OF BROKER OR AGENT

(I this declaration {s made by an agent, bond must be given to {rrodueo the declaration of the consignes
{n whose name the entry Is made, In acoordance with section 485 (¢) of the Tarlff Act of 1930,

DPECLARATION OF NOMINAL CONSIGNEE OR AGENT

1, the undersigned, herewith declare that the consignes in whose name this entry Is made is not the actual
owner of the inerchandise covered thereby, but that this entry exhibits a full and completo account of all the

merchandise Imported in the vessel indicatod thereln’by ............................................... vee
wesssccnennne tesecsmcetaacsiasiosienanssnsarasrannan [ . ceseeszneianaenn .
(Address)

who fs the actual owner for Customs purposes of the said merchandise, except

1 also declnre, to the best of my knowledge and belle/, that all statements ap @ in t| y the
fnvoice or involces and other docurments presented herewith and in accordance with which the entry is made,
are true and correct In every respect; that the ontey and Involices set forth the true prices, values, quantities,
and all Information as required by the laws and regulations made in pursnance thereof; that the involces
and other documents are in the same state as when recelved; that I have not receivel and o not know of
any other Invoice, parer, letter, document, or information showing a different currency, peice, value, quan.
the sald merchandise, and that if at any time hereafter 1 discover any information

tity, or description ol
showing a different state of facts I will Immediately make the same known to the Collector of Custors at

the port of entry.

1 further declaro, if the merchandise Is entered by means of a seller's or shipper's invoice, that no certified
Involce for any of the mgqrchandise covercd by the sald seller's or shlp{)cr's fnvolce can be produced due to
causes heyond my control: and that if ent br means of a statament of the value or the price paid in the
orin of an fnvolce it Is because nelther seller's, shipper's, nor certified Involce can be produced at this time,

O Principal.
Q.Member of the firm.
........... cancnscencace. (SignAture) D.....('.r.m..)..... of the corporation.
o
S, easRasRAREisEscesessusnsash vacssnsesues eeses (Address) [C3Authorized agent,
Declared under oath beforcmothis........day of c.eeee.enae.... . 193 ,attheportof cceveennnene.
T Uite of designation)

DECLARATION OF CONSIGNEE OR AGENT FOR MERCHANDISE OBTAINED IN PURSUANCE OF A PURCIASE OR
AGREEMENT T0 FURCHASE

1, the undersigned, herowith declare that this entry exhibits a full and complete account of all the mer-
chandise imported by the consignee in whose namo the entry {s made In the vessel indicated therein, and
that ttho merchandise was obtained by him in pursuance of a purchase, or an agrecment to purcimo. N
OX0OP cesoasevsecmcssnrsoncnesosmszessnssniasaanaszas renezesee ceeanaes eevseasescntsensseonsnotenrernenes .

1 also declare, to the best of my knowledge and belief, that all statements sppearing in the entry and in
theinvolio e or involces and other documents presented herewith and in aooordgnco wlﬁ: wS\loh the entry Is
made, are true and correct in every respect; that the entry and {nvolces set forth the true prices, valu

uantitics, and all information as required by the laws and the regulations made in pursuance thereo
that the involces and other documents are in the same state as when received; that I have not recsived
do not know of any other Involoe, paper, letter, document, or information showing a different currency,
lon of the said’merchandise, and that if at any time hereafter I discover

rlce, value, quantity, or deseript
t'i)n li:fommgn shov{{na a dlnetgnt state of facts I will immediately make the same known to the Collector

{ Customs at the port of entry.
N I turther d pl? the meroi ndise is entered by mguu of 8 seller’s or shipper’s involoe, that no certified
fnvolee for any of the merchandise covered by the sald seller’s of shipper’s fnvolce can be produced due to
causes beyond my oontrol; and that if entered by means of 8 statement of the value or the price paid in the
form of an involed it is because neither seller’s, shipper's, nor certified Invoice can be produced at this time,

. ] 5
Q\Member of the firm.
ceeeses eeees (Signature) {0O...... e of the corporetion,
ceaeneensees (Address) (D Authorized agent.

cscsen

**Deciared to under oath before me ¢his .

Y O v ereeeeencnennr 10320, 88 EB POT Of cecennannacone

enasae

o

T (Tite ot designation)
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DECLARATION OF CONSIGNEE OR AGENT FOR MERCHANDISE ORTAINED OTHRRWISE THAN IN PURSUANCE OF A
PURCHAYE OR AGREEMENT TO PURCHASE

I, the undersigned, herowith declare that this entry exhibits a full and complete account of all the mer-
chandise imported by the consignee in whose name the entry is made in the vessel Indicated therein, and that
;ge metchantd!u was obtained by him otherwise than in pursuance of a purchase, or an agreement to pur-

B8O, BXOPDE « ceeuuenennerecnenoaeeeonaosanssnnaserasessesesssnsonassses nnaeceesisssssson insnsnnsscssnce

1 also declare, to the best of iny knowledge and bellef, that all statements appearing In the entry and in the
involoe or involces and other documents presented herewith and in accordance with which the entry is
made, are trus and correct in every respect; that the entry and lnvolces set forth the true foreign valu

rices, quantities and all information as required by the laws and the regulations made in pursuance thereof;

hat the Involoes and other documents are In the same state as when received: that I have not received and
do not know of any other involce, pa,per. letter, document, or information showing a different currency,
the sald merchandise, and that if at any time hereafter I discover any

rrico, value, (“unntlty. or description of
owing 8 different state of facts I will immediately make the same known t. the Collector of

nformation s
ipper’s involce, that no certified

Qustoms at the port of entry.
I turther declare, if the merchandise is entered by means of a seller's or sh
f the merchandise covered by the said seller’s or shipper's involce can be produced due to

involoe for any o
causes beyondv my control: and that if entere« bg means of A statement of the value or the price paid In the
form of an involce it is because neither seller’s, shipper’s, nor certified lrgok'w oau,lm produced at this time.
neipal.

QNMember of the firm.

eeb et can e b aaaaeaen acasarata ttasnntaasanaaneannn (fignature) {0.............. (’i‘lo!' l)he corporation
tle
vossreseiaginns e eeceesseseatesnencssennanrensasne cesees (Address) (D-Authorized agent.
Declared tounder oath beforeme this .. ..... dayol............ eeeeey 193 ,attheportof....

NOTATIONS

——————

Customs Form 3347
TREASURY DEPARTMENT
Arts. 203, 1178, 1233, C. R. 1031; T. D. 47052
May 1934

DECLARATION OF OWNER )
UNITED STATES CUSTOMS S8ERVICE

(This declaration must be presented to the collector of customs at the port of
entry within 90 days after the date of entry in order to comply with sec. 4885,

par. (d), of the Tariff Act of 1930)
DECLARATION OF OWNER FOR MERCIAXDISE OBTAINED IN PURSUAKCE OF A PUBCTIASE OR AGREEMENT 10
PURCHASE :

I, the undersigned, representing......... ceenemeean vemreaessesn eeeanOfeinnannnns versessznvacoaan
g y (Address)

in the capacity Indicated hereon, declare that they aro the actual owners for customs pu{‘poses of the mer-
chandise covered by the entry described below, and that they will pay all additional and increased duties
thereon pursuant to section 483, puagmph (d), of the Tariff Act of 1930, and that such eatry exhibits a fall
and cowmplele account of all the merchandise imported by them fn the vessol Indicatod therein and obtained

by them in pursuance of a purchase, or an agreement to purchase, 8X08Pt.....ceeecevicncincaraccevansncncs

1 also declare to the best of my knowledge and belief that all statements appearing {n the entry and In the
invoice or involces and other documents presented therewith and in anoe with which the entry was
made, are true and ocorrect In every respect: that the entry and Invofces set forth the true prices, values,
t‘:mntmes. and all information as required by the laws and the regulations made in pursuance thereof; that
the Involoss and other documents are {n the same state as when received; that I have not received and do
not know of any other involice, paper, letter, document, or Information showing a different currency, price,
value, quantity, or descr”mtlon of the sald merchandise; and that if at any time hereafter I discover any
information showing a different state of facts, I will immedistely make the same known to the collector of
customs at the por‘ of entry.

Tturthet declare, if the merchandise was entered by means of a sellee’s or shipper’s invoice, that no certified
involoe for any of the merchandise coverad by the sald seller’s or shipper’s involos could be uced due to
causes beyond my contral, and that if entered by means of a statement of the value or the price pald in the
form of an Involos it Is because nelther seller’s, shipper's, noc certified invoioe could be produced at that time.

O Prineipal.
(8 nmmg O Member of firm.
O+ iy

. esanse

. . cevesse. (Address) 10........ iy of the corporalion.
Declared to under oath before me this .ccveeee dAY Of ceveeenncneans..y 183 , 8t the port of ..

ssesnsrececs

(Titla ot designation

v
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DECLARATION OF OWNER FOR MERCHANDISK OBTAINED OTHERWISE THAN IN PURSUANCE OF A PURCHASE OR
AGREEMENT TO PURCHASE

I, theundersigned, representing.....oeeeeeveceeinnecrnnrrcneencans

In the capacity indicated hereon, declare that they are the actual owners for customs purposes of the mz
chandise covered by the entry described below, and that they will pay all additional and increased dut!
thereon pursuant to section 483, paragraph (d) of the Tariff Act of 1030, and that such entry exhibits n;ueg
Snd complete account of all the merchandise imported by them in the vessel indicated therein and obtal

¥ them otherwise than in pursuance of 8 purchase, or an agreement to purchase, except............ceeee .

1 also declaro to the best of my knowledge and belief that all statements a) penrlnf {n the entry and In the
involce or involces and other documents presented therewith and In accordance with which the entry wes
made, are true and correct {n every respect that the entry and involces set forth the true forelgn prices,
values, ¢ ‘mnuuu and all information as required by the laws and the reguiations made in pursuanoe
thercof: l iat the involees and other documents are In the same state as when received: that 1 have
received and do not know of any other Iinvolce, paper. letter, document, or information showing a differen
currency, price, value, quantity, or description of the said merchandise; and that if at any time hereafter
1 discaver any Informatlon showing a different state of facts, [ will immediately make the same known to

the collector of customs at the port of entry.
1{urther declare, If the merchandise waxcntered by means of a seller’s or shipper’s invoice, that no eertified

invofce for any of the merchandise covered by the sald seller’s or shipper’s involoe could be produced due to
causes beyond my control, and that if entered by means of a statement of the value or the price paid In the
form of an Invoice It !s because neither seller’s, shipper's, nor certificd involoe could be produced at that time,

0 Principel.
(8ignature) Bumbmlﬂm-
(Address) [D---- (Title) ™"

of the corporaion,

........................................................

Declared to under oath before me this ........ dey of ceenveiinnnnnnn. ,193 ,attheportofl.....c.cceuaee
R T T E e .o
Entty No. ccvvennennns Consignee ..... becescocans Vessel from...cceeceenenann Date............ y 10,00
Amount
Number Place of consulation [ paid or 0 | poes of %‘:‘ﬁf:" Fotered
of pack- Reller or shipper and number of {n- paid in exchange| forelgn valus U. 8,
ages volcs forelgn R cwroglcly dollars
currency
MAINg Address Of OWDE .. .. oiiiiiiieciuniciaraneneicsssssenssasscossasssecsssscsnsssnssssososnsasnas .

Senator Wavrsu. Mr. William J. Martin,
Mr. Tompkins. I represented Mr. Martin,
Senator Warsu. Mr. Reading.

STATEMENT OF E. J. READING, REPRESENTING THE CONSOLI-
DATED LITHOGRAPHING CORPORATION, BROOKLYN, N. Y,
AND THE WOVEN LABEL MANUFACTURERS' ASSOCIATION,
INC., OF THE NATIONAL FEDERATTON OF TEXTILES, INC.

Senator WaLsn. Your full name is E. J. Reading, and your residence

is Paterson, N. J.?

Mr. REapinGg. That is correct.

Senator WaLsu. You are here representing the Consolidated Litho-
grnphing Corporation of Brooklyn, N. Y., and the Woven Label

fanufacturers’ Association, Inc.,, of the National Federation of
Textiles, Inc.?

Mr. Reaping. That is right, Mr. Chairman,

Senator WaLsH, You may proceed.

Mi1. Reapina, I would like to talk about subsection (c) of section
15, at the top of page 21. 4

Now, I would like to go back to the beginning. Commencing with
1890, our various tariff acts have had a marking provision. From 1890



104 CUSTOMS ADMINISTRATIVE ACT

to 1022 they did not mean anything. We suspect that this subsec-
tion_that I have just called attention to is going to put this proposed
law back in that class.

Let us turn for a moment to page 2, section 304 (a) [reading):

Marking of articles.—Esxcept as hereinafter provided, every article of forel
'ori?in (or its container as provided in subsection (b) hereof) imported into the
United States shall be marked in a conspicuous place as legibly, indelibly, and
permanently as the nature of the article (or container) will permit in such manner
‘a8 to indicate to an ultimate purchaser in the United States the English name of

the country of origin of the article.

Now, subsection (c) on page 21 says [reading]:

The provisions of subsection (b) of seotion 516 of the Tariff Act of 1930, as
amended by this act, shall not apply with respect to any article of a class or
kind which is named or described in any obligation undertaken by the United
States in a forgign trade agreement entered into under section 350 of the Traiff
Act of 1030. r({’g 8. C., 1934 edition, title 19, sec. 1351.)

Should we exempt our friends, the foreign countries with whom we
make a foreign-trade agreement, from our law? It seems to me section
304 (a), as I have read it to you, is ideal, and I think that expresses the
intent of the Congress. )

Senator VANDENBERG. Do you contend that this expands and ex-
tends the State Department’s authority to make trade agreements?

Mr. Reaping, I am not questioning their authority to make them,
but I say in making them those countries and those articles named in
those trade agreements should not be exempt from our law. After all,
I think we all hope that sooner or later all foreign countries will be on a
friendly basis, and if this fors‘i'ﬁn trade agreement arrangement is
carried far enough, everything will come under that. Why write this
law? In my opinion section 304 (a) as here written is the most ideally
worded marking law that has ever been written. Why write it off in
subsection (c) of section 15 by saying it shall not apply where foreign-
trade agreements are involved?

. Senator VANDENBERG. Somebody else would have to answer you;
cannot,.

Mr. Reaping. Well, I respectfully suggest that on page 21, section
15, subsection (¢) the word ‘“not” the last word at the end of the
second line, be deleted, and that subsection (¢) then read:

. (6) The provisions of subseotion (b) of section 516 of the Tariff Aot of 1030, as

amended by this Act, shall apply with respect to any article of a class or kind
which is named or described in any obligation undertaken by the United Statesina
n-trade agreement entered into under section 350 of the Tariff Act of 1930,

forei
{U. g C., 1934 edition, title 19, sec. 1351.)

Senator Warsu, Would not that be the law even if this section was
not written at all? .

Mr, Reaping. I am afraid not.

Senator WaLsu. You do not think so? ) .
Mr. Reaping. No. Your amendment of 1034, section 2, this is the

section 350 referred to there, says: “Section 2 (a). Subparagraph (d)
of paragraph 369,” and so fort , “‘the provisions of sections 336 and
616 (b) of the Tariff Act of 1930 shall not apply.” )

I am afraid if you delete this entire paragraph you will revert back
to this thing which says the same thing,
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Senator Warsu. Then this marking provision does not apply at the
present time because of that law? .

Mr. ReapiNg. That is so.

Senator WaLsH, You want it to be made applicable?

Mr. ReapiNG, I think the ultimate purchaser in the United States
should be entitled to know, if he or she is buyin% a foreign article,
what country that article comes from. I think they are entitled to
know the truth,

Senator WaLsu. Do you know whether or not it has been the policy
to exempt the marking of shipments from foreign countries with whom
we have agreements?

Mr. Reaping. Hereis how it works: They are marked in a worthless
manner.,

Senator WaLsH, The same precision and accuracy is not required?

Mr. Reaping. Not at all. Any kind of marking goes.

Section 516 (b) is the section that permits a protest to be made
over the head of the Secrotary of the Treasury. It is not a case of it
being peculiar to this administration. As I said, this marking law has.
been in every act since 1890, and from 1800 to 1922 it was not work--
able, it was not enforceable. The Secreluries of the Treasury did not.
enforce it. Wo know the Secretary of tho Treasury himself does not-
have time to deal with such matters, It goes to the customhouse..
If the matter can bo taken from the customhouse to the customs
court, the American public can get redress. That is what, in effect,
Iam askin%vwhen I ask that the word ‘“not” be deleted.

. c?onf?ztor ALSH. Are there any other witncsses who desire to appear
oday :

Mr. Runaws. Yes; Mr. Chairman.

Senator WaLsH. Come forward, please.

STATEMENT OF OLARENCE R. RUNALS, REPRESENTING THE IN-
TERNATIONAL RAILWAY CO.

Mr. Runars. Mr, Chairman, my name is Clarence R. Runals.

Senator WavrsH. Your residence?

Mr. RunaLs. Niagara Falls, N. Y. Iam attorney for International
Railway Co. and am on the calendar to speak tomorrow, but at a
conference which has f'ust been had we drafted a proposed amendment.
to section 8 of the bill before you.

This amendment is proposed by John W. Van Allen, Esq., attorney
for Buffalo & Port Erie Public Bridge Authority, who appeared before:
your honorable committee yesterday, or the day before, and by me
as attorney for International Railway Co., to which Eli i’*‘mnk, qe,
counsel to the National Customs Service Association, Mr. R. R. Boyn-
ton, chairman, overtime defense fund of National Customs Service
Association, who aﬂpeared before you this morning, and Mr. Lester
Levy, assistant to the president of National Customs Service Associa-
tion, who are present before the committee, have stated they have
no objection. .

At the end of section 8 after the words “public interest’” add the
following:

““Vessel” or “vehicle” as used herein shall not be consérued to include a highway
bridge or a highway tunnel, nor shall the maintenance or operation of such. &

~



106 CUSTOMS ADMINISTRATIVE ACT

brld'ge or of such a tunnel constitute the owner or operator thereof a common
carrier within the meaning or application of this sestion.

Daniel Scanlon, Esq., attorney for Thousand Islands Bridge Au-
thority, who has appeared before your honorable committee, has
agreed to the amendment in principle, but has not read or heard read

the precise language of the amendment.
r. Chairman, my attention has just been called to the fact that

it may not be clear upon the record that the amendment just rroposed

is a substitute for the amendment proﬂosed by Mr. Van Allen.
Senator WarsH. Thank you. Are there any other witnesses? If

not, the committee will stand adjourned until 10 o’clock tomorrow

morning. . )
(Whereupon, at 11:45 a. m., the committee recessed until 10 a. m.

of the following day, Friday, January 28, 1938.)
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FRIDAY, JANUARY 28, 1838

UNritep STATES SENATE,
Suscommirree oN H. R. 8099 or THE
CoMMITTEE ON FINANCE,
Washington, D, C.

The subcommittee met at 10 a. m.,, in the Senate Finance Com-
mittee room, Senator David I, Walsh (chairman) presiding.
Senator Warsi. The committee will come to order. M. Hays.

STATEMENT OF JOSEPH H. HAYS, CHICAGO, ILL., REPRESENTING
THE WESTERN ASSOCIATION OF RAILWAY EXECUTIVES

Senator WarLsu. Your full name is Joseph H. Hays?

Mr, Hays. Yes, sir,

Senator WaLsH. And your residence is Chicago, Ill.1.

Mr. Havs. Yes, sir. ‘ L. .

Senator WarsH. You represent the Western Association of Rail-
way Executives? .

Mr. Havs, Yes, sir. .

Senator Warsn. What paragraph of the bill are you interested in?

Mr. Hays. In section 13, the last two sentences of section 19.

Senator WarsH. Very well.

Mr. Hays. I am a{)pearing on behalf of the Association of Ameri-
can Railroads as well,

Senator WaLsu. Kindly proceed.

Mr. Hays. I want to state, first, that we frankly do have an interest
in the provisions in regard to which I wish to talk, in that we are
interested from the standpoint of revenue that night be involved if
this provision were permitted to stay in the act. Under the terms of
the sentence in question, or the two sentences in question, motor
vehicles manufactured in a foreign country, probably Canada, would
be permitted to be moved into and through the United States with-
out the payment of duty if moved on their own wheels and under
their own power. That is a practice which has developed in the last
4 or b years, which is commonly called the caravaning of automobiles,
and it is a practice which has grown to very substantial proportions
in very recent times. As railroads and as common carriers we are
naturally interested in the revenue which we will lose if the vehicles
would move in that manner instead of moving by rail.

" Under the provisions of the act as it stands automobiles could. be
moved in from Canada, would proceed then down through Chicago

107 .
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and by any one of several routes might be moved back into the west-
ern part of Canada, or might be moved into San Francisco or other
western points for export, or to the Mexican border for the same
purpose.

I have here a number of maps, six copies of them, which indicate
readily tho course which vehicles of this sort might take,

(‘The maps referred to are on file with the committee.)

Mr. Hays, It is my understanding that the chief proponents of this

rovision are those who are principally interested in a bridge at

etroit. Howover, if vehicles were permitted to move in that man-
ner they would move a very substantial distance through the United
States, and althongh our interest is a selfish one, and we admittedly
say so, we do believe that our interest is tested by the public interest
in this thing, It may be of interest to the Senators to realize that in
some 19 of the 24 Western States this particular ty?e of traffic has
been the subject of special legislation. In 19 of those States the
States, either under existinf,r statute or under special statutes, exact
special taxes or other regulations from those engaged in that busi-
ness. There have been a number of suits in which the legality of
such statutes have been involved and in which the practice of cara-
vaning, or driver delivery of such vehicles, has been specifically de-
seribed. One of those suits is a suit which was decided by the United
States Supreme Court in 1936—May 18—notably the case of Morf v.
Bingaman, and in that decision the United States Supreme Court

uotes from the findings of fact from the lower court, and states that
the operation of vehicles in this manner constitutes n special use and
a special manner of use of the hi hwnirs.

n that respect it is respectfully called to your attention that the
caravan movement as such is gonerally regarded in the West as more
or less a nuisance on the profic highways, and it does have certain
distinct hazards which are in conjunction with it.

The vehicles are mover, in this manner: One car is usually coupled
to another by means of a towing bar, with one driver in the tow car
which pulls a second car, and the vehicles usually move in fleets or
groups. The procession starts out and wends its way, and this nat-
urally creates a hazard on the highway, and as such they have been
the subject of special legislation, as I have said. The practice, in
{zeneral, is not poi)ulur and is not very well looked upon, in the

Vestern States at least.

It is also my understanding that this particular sentence has not:
been inserted 1n the act at the specific request of the Canadian Gov-
ernment. I am not certain, but T understand that the Canadian Gov-
ernment has placed with the State Department a statement to the
effect that the two sentences in question, which particularly pertain
to the movement of motor vehicles, go beyond the scope of their orig-
inal intention, and in their opinion it would be impossible for the
Canadian Government to reciprocate with the United States Govern-
ment in that particular.

We believe that it is a bad practice and that it would serve no
public interest, that the vehicles could be readily handled by existing
common carriers, and that the special insertion of this particular type
of legislation in the act would certainly not be conducive to the best
public interests. ’
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Senator VAnpENBERG. You mean at the present time American
automobiles cannot be caravaned through Canada, sny from Detroit
to Buffalo?

Mr. Havs. As I understand it, the American automobiles cannot be
so caravaned without the payment of duty. I am not certain about
that, Senator, but that is my understanding,.

Senator Vannensera, That is an important point,

Myr. Havs. It is also my understanding that if this were kept in
the act and finally became law the Canadian Government could not
reciprocate in this respect. I will find out about that for you in
order to be exact in regard to that fact, Senator.,

In that respect, due to our interest in the matter, we have made a
careful study of the general business of the caravaning of automo-
biles. Now, I would not want to burden the record with the intro-
duction of and making a formal part of the record of a study of this
character, but for the interest of the members of the subcommittee I
have six copies of this, which I would be very glad to leave with you,

The documents referred to are on file with the committee.)
onator VanpeNBera. Have you stated how much.this business
amounts to to the railroads?

Mr. Hays. I am not in a position to state what it now amounts to.
We are not only interested, however, in what it does but in what it
might lead to. I do know that the caravaning of automobiles has a
traflic importance to the western lines which involves, indirectly to the
importers, about $55,000,000 a year. The western lines earn from the
movement of automobiles and parts an annual revenue of about
$55,000,000. .

If the caravan movement grows and continues to grow there is
every likelihood of the competition of those who engaged in the prac-
tice forcing the movement of all such vehicles over tﬁe ublic high-
ways, which would, of course, involve a very substantqu loss to our
western lines, :

Scnator VANDENBERG. A protest filed in behalf of a very important
employees’ organization in Michigan indicated an estimate of 3,000
cars of freight, under contemporary practice, which would be jeop-
ardized by this, .

Mr. Hays. I think that is a very conservative estimate, Senator.

Senator VanbeNnere. Of course, this involves not only the plants
immediately across the line from Detroit. There could possibly be
a movement that would come down from Buffalo to the New York

ort, and then it would also affect the Canadian manufacturing plans
in competition with American plants for both Mexican and other ex-
port business on the west coast. I would like specific information
about the Canadian practice.

Mr. Hays. Just one moment, I might have this for you. I am
just informed that the American automobiles cannot be moved in
this manner from Detroit to Buffalo via Canada, and that Canada
has denied a permit to a Canadian operator to engage in this prac-
tice. I also am advised that the potential traffic involved is closer
to 7,000 carloads of freight per year than 3,000.

Senator Warsn. Thank you.” We will next hear from Mr. Bates.

41551—38——8
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STATEMENT OF TODD BATES, SAN FRANCISCO, CALIF, MANAGER,
MOTOR CAR DEALERS ASSOCIATION OF NORTHERN CALI-

FORNIA

Senator Warsu. Your name is Todd Bates?

Mr. Bates. Yes, sir. . ) ) .
Senator WaLsa. Your residence is San Francisco, Calif.?

Mr. Bates. Yes, sir. o

Senator Warsa. You are manager, Motor Car Dealers Association
of Northern California?

Mr. Bates, Yes, sir,

gcnn'tor WarsH, What section would you like to address your-
self to

Mr. Bartes. I am interested in the same section, sir; as far as it
pertains to the caravaning of automobiles.

Senator WaLsH. Very well. )
- Mr, Bares. The automobile dealers of the West have been seriously

menaced by this practice for the last 4 or 5 years, We look at it

rincipally from the standpoint of cooperating with various safety
eagues, with the directors of motor-vehicle departments of the vari-
ous States, and for the protection of motorists on the highways., I
have personally seen as many as 75 of these cars in a single caravan
hooked up with these tow bars, causing a traffic jam for miles behind

them by cars trying to pass.
Senator CoNNALLY. You mean one string of 75 cars all fastened

together?

{r. Bates. One car driving, towing a car behind it, but a total of
75 cars in one caravan. It occupies quite a large portion of the high-
way and constitutes a distinct traffic menace,

We also, in California, have served as a dumping ground for
indigents who were hired to drive cars to California.

We think, under this particular section of the bill, a great many
cars may be exported from San Francisco. We feel these Canadian
manufacturers might have an op¥ortunity to drive those cars by these
casual drivers to San Francisco for export; and then we would have
to absorb those casual drivers, many of whom are a very low order of
humanity. We have found them with criminal records, and that
sort of thing, That is why we have a particular interest in this bill.

As Mr. Hayes told you, most of the Western States have enacted
laws of one kind or another governing caravans, but I think I can
say to you very truthfully that a large proportion of the automobile
dealers in the West are very much opposed to caravaning as a method
of transportation of these cars.

Senator Warsn, Very well, sir. Mr. Nye.

STATEMENT OF BARLOW NYE, ASSISTANT ATTORNEY GENERAL,
STATE OF NEBRASKA

Senator WarLsx, Your name is Barlow Nye?

Mr. Nye. Yes.
Senator WarsH. You are assistunt attorney general, State of Ne-

braska f
Mr. Nye. Yes.
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Senator Warsin. What section of this bill are you interested in?

Myr. Nye. The same section, sir.

Senator Wawsi. Very well, sir; you may proceed.

Mr. Nye. I have just finished trying a case in the United States
-district court at Omaha involving the caravaning of automobiles.
‘That case is called the Kenosha Avto Transport Company v. The
Department of Agriculture. It involves the validity of a statute
which we have which regulates and taxes the use of a tow bar, or any
other attachment whereby one automobile tows another. The evi-
dence in that case disclosed many of the bad practices of caravaners
as a class, that in many instances the tow bars were found to be
faulty, that all of them drove at excessive speeds, considering the
ty&)e of vehicle which they were transporting.

t also disclosed that all of the caravaners habitually travel in
fleets, running these units close together, which is a highway hazard.
‘That is with the exception of the Kenosha. The Kenosha claimed
they did not do that. However, we have had substantial evidence
that they did do it, and that they did follow substantially the same
practices, except that each driver is his own boss, there is no cap-
tain or manager of the caravan, and of course they do not drive as
many units in the caravan,

We are interested in this act which is now before you, thinking .
that perhaps it might have a substantial bearing on the validity of
our act, or any future acts which the legislature might see fit to pass
in our State governing the use of highways by caravans. I do not
want to say that the act before you will do that, but we say that it
might.  We have not had time to study it, and we do not want to be
precluded from stating our views here.

I think I might also state to you that the other users of the high-
ways in Nebraska, so far as we learned in this case and from our
previous experience, are not very much in favor of this caravaning
as a practice. Automobile drivers continually complain about meet-
ing these people on the highways and the difficulties that they have
with them,

In this case that I have been describing we took 400 feet of motion
pictures of caravaus and caravan operators showing some of these
practices. The pictures were not as good as they might be, due to the
fact that most of them were taken during very cold weather, when it
was extremely difficult to operate a picture camera trom an
-automobile,

In this case that I tried we also had as witnesses Captain Smith
-of the Wyoming State highway patrol and a patrol officer from
Wyoming who works Highway No. 30 from the Nebraska line to a
pomt some 30 or 40 miles west of Cheyenne. Their experience with
these caravans, of course, has been much broader than the experience
of our highway patrol, because they have been in existence longer,
und of course they offered evidence substantiating what I have told
}rou here and even going further than the things that I have told you.

t is safe to say, at least in our opinion, that as the result of the trial
-of this lawsuit and the evidence that was adduced at that trial, that
caravaning is a distinct type of transportation which requires spe-
cial legislation and control on the highways.

Senator ConNarLy. Mr. Chairman, may I ask the witness a
-question

-~
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Senator WaLsi, Yes; certainly,
Senator ConNaLLy. Does your State have these border controls,
these stations on the borders on the highways?
i Mr. NYe. We call them points of entry,
. ‘Senutor ConNaLry. Points of entry, That is what I mean,
‘Mr. NyE. Yes, sir.
Senator ConNaLLy. What do you do there? Do you just investi-
gate the licenso to see that they have got a regular license from the
tate and things of that kind{
Mr. Nyr. Yes, sir.
Senator ConNaLLy. To see how much money they have got, that
they are going to spend in your Statef
Mr. Nye. No, sir; we do not care whether people have any money
in coming through Nebraska or not. In fact there are not very man
stopped, because most of the people are residents of the State. Woe
are not troubled with tourists as a class.
Senator ConNaLLy. I beg your smrdon. I thought you were from
Nevada. You are from Nebraska
Mr. Nye. Nebraska, Under our law, as far as the caravaning of
automobiles is concerned, we charge them a $10 tow-bar fee. That is
where one vehicle tows another. There is a tax on the towed vehicle

. of $10,

Senator ConnaLLy. Why could not you regulate that yourself
down there by making the tax higherd

Mr. Nye. I rather think we can, - I am not sure just as to what
the result of this act is going to be, and that is why I am here, or
as to why we, rather, are here, to tell you what we think about it
rather than find ourselves in diﬁicult{ Iater on.

Senator Warsa. Very well, sir. Thank you, Mr. Nye. Mr. Bailey.

Senator Vanpenserg, Mr. Chairman, may I have the attention of
the Treasury representatives for just a moment on this section? In
the brief presented by Mr. Spingarn appears this sentence:

Section 19 will give corresponding authority to the United States to do what

the Canadian authorities are already doing in connection with the shipment
of goods between two points in the United States through Canada.

That is specifically denied by the testimony of Mr. Hays. What is
the fact as to that?
Mr. Jounson. That comment, sir, relates to the first sentence run-
ning from line 7 to line 11 on page 24. The Canadian authorities do
ermit the transportation of imported merchandise otherwise than by.
ona fide common carriers, where no common-carrier facilities are

reasonably available,
Senator VanpEnBera. What is your statement as to whether they

permit this caravaning?

Mr. JonnsoN. The %‘reasury Department has been informed that,
except for individual motorcars driven under their own power, there
is no provision in the Canadian Customs Act or the regufations
issued thereunder for treatment similar to that proposed by the last
two sentences of section 19, lines 11 to 19 on page 24 of H. R. 8099.
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STATEMENT OF CLYDE SCOTT BAILEY, WASHINGTON, D, 0., REPRE-.
SENTING THE PUBLIC SERVICE COMMISSION OF WISCONSIN

Senator Warsu, Your full name is Clyde Scott Bailey and your

residence is Washington, D. C.4

Mr, Baey. That is correct. ) . )

Senator Warsn. You are appearing here for the Public Service
Commission of Wisconsin?

Mr. Bawey. That is correct. .

Senator Wavrsi. You want to discuss section 197 ) .

Mr, Barey, I have been asked by the Public Service Commission
of Wisconsin to appear here and voice its objections to certain pro-
“visions of section 19. The objections which that commission enter-
tains are so well stated in the letter of instruction which I have re-
ceived from it that I would like the privilege of reading it. It is
very short and will constitute almost my complete statement. The
letter is as follows:

PuBLic SERVICE COMMISBION OF \VISCONSIN,
Madison, Wis., January 25, 1938,
Mr. JouN BE. BENTON,
General Solicitor National Association of Ratlroad & Utilities
Commdisstoners, Washington, D. C.

Dear Mr, BENTON: There is being heard this week before the Senate Finance
Committee H, R, 8099, customs administration bill, which would authorize the
caravaning of automobiles In hond from a point in Canada to another point in
Canada through the United States, without the payment of duty. We would
like to have you or Mr. Bailey note our objection to this bill, If we understand
it correctly, it would permit the use of our highways for long distance trans-
portation in competition with railroads without the support of any finding by
any public tribunal of public convenlence and necessity. It would therefore
permit of a broader privilege than s extended by the United States to its own
citizens, and one which, so far as interstate commerce 18 concerned, and for
the most part, intrastate commerce, hnas been legislatively decrced as belng
a privilege to be exercised only when required by public convenlence and
necessity or at least consigtent with the public interest.

I have not the detnils or provisions of the bill before me, but the foregoing
will be sufficlent to give you at least a slant on our attitude and position toward
it, and if it makes the provision which we are informed that ft does, we are

opposed to its passage.
Very truly yours,

P. H. Porter, Counarl,

I have received no communications from any other State public
utilities regulatory commission, but it is my judgment that if the
provisions of section 19 had been called to their attention they would
entertain views somewhat similar to those just expressed on behalf of
the Public Service Commission of Wisconsin,

Senator VaNpENBERG. I might add for the record, Mr. Chairman,
that I have received two voluntary letters from the Members of the
House of Representatives who voted for this bill and who stated it
was passed in a hurry. Inasmuch as they do not have the same
freedom of debate over there as we do, and they wish to be recorded
against this section and hope it will be deleted.

Senator WaALsa, Mr. Simons.
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STATEMENT OF E. H. SIMONS, EL PASO, TEX., REPRESENTING
NUMEROUS CHAMBERS OF COMMERCE OF TEXAS AND ARIZONA

Senator WaLsx, Mr, Simons, your name is E, H, Simons?

Mr, Simons, Yes, sir. ‘

Senator WALsH. Your residence is in El Paso, Tex. 1

Mr, Simons, Yes, sir.

Scnator Warsy. You represent the El Paso Chamber of Commerce?

Mr. Simons, Yes, sir; as executive vice president and general
manager.

Senator WarsH, What sections of this bill are you interested inf

Mr. Simons, Section 81 of H. R. 8099.

Senator WaLst. Very well, you may proceed.

- Mr. Simons. Mr. Chairman, I represent the Chambers of Com-
merce of El Paso, Tex., Douglas, Ariz., Nogales, Ariz,, Alice, Tex.
McAllen, Tex., Weslaco, Tex., ﬁarlinger, ‘ex., Laredo, Tex., and

the South Texas Chamber of Commerce, San Antonio,

We desire to_protest section 81 of H. R. 8099, which is a bill to
amend the provisions of the Tariff Act of 1930, and ask that this com-
mittee give some consideration to a form of reciprocal amendment
that will permit the entry of merchandise as now specified, providing
the countries of contiguous territory grant their nationals the same
privilege when returning from the United States.

We predicate that request upon the fact that the southern border is
entirely different from the northern border. Our business down there
is one of tourists, thousands of tourists yearly, ‘There is an average
of 800 to 1,000 cars a day that }mss through El Paso east and west.
The class of tourists is a class that is unable to make these jaunts to
Europe and other countries; they are middle-class people who load
themselves into the car and make a trip to the West, and they come
into those border towns.

Senator CoNNarLy. May I ask you a question, Captain Simons? 1
am sure the Senator from Michigan is also interested in this. Your
idea is that if American tourists go over to Mexico and buy some
curios, and things of that kind, we should let them come back in,
within a reasonable period at least, free of duty provided Mexico
accords to their citizens the right to come over on this side and buy

and go back, is that the idea?

Mr. Simons. Yes, sir.

Senator ConNaLLY. You want a reciprocal arrangement?

Mt. SiaoNs. We want to make it absolutely reciprocal, because the.
income from tourists is $9,000,000 to $12,000,000 annually. That is.
not all going to the hotels and tourist camps. A volume o it is going
to the retail trade. As you gentlemen know, that tourist dollar
broken down does give to the retail trade in the United States a fair
average. That man is going across the border and he is bringing back
some things that perhaps he should not, but the trade from Mexico
that comes into our towns, that is, buying the high quality merchan-
dise, gets dresses and that sort of thing, is certainly worth the few
insignificant items of curios, and things of that character, that come
back with our tourists.

Senator VanpEnpere. Then you do not have the problem that we
have on the northern border.

Mr. Simons. We do not, sir,
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Senator Vanpensera. Where your own American citizens cross the
border for the purpose of doing almost continuous daily trading.

Mur. Simons. Yes, sir; but that comes, Senator Vandenberg, under
the $6 exemption, because there is & volume of that, and we know
from your Detroit report the majority of that was on an average of
$4.75." Your customs collector is authorized, under the law here on

10, to grant that, and that can be granted every day in bringing

age
mﬁ: the:$5 worth of merchandise, That'is the local resident who is

doing it.
Senator

with us?
Mr. Simons, Well, I think it is perhaps not so great down there,

because the population is not dense, but on a parity I would say it
was.

Senator CoNNaLLY. Let me ask yon, there is not the same market,
though, in Mexico?

Mr. Simons. No, no. . )
Senator CoNNaLLy. There is not the same market for finished goods,

and things of that kind, that there would be in the case of Canadaf

Mr. Simons. No, sir.

Senator Vavpexserc. I would not think so.

Mr. Simons. The type of purchases made in Mexico, of this class
that you speak of, are perhaps in the food line, such as vegetables,
because you have a large group of Chinese that live on that horder,
and, of course, they export through the customs a number of vege-
tables, cheaper cuts of meats, unrefined sugar, beans, and similar
items which this 45 percent Mexican population buys, but no larger
items, The question of bringing back any large quantities for resale

is very minute down there, )
Senator Vanoennera. Would you say there is a constant $5 exemp-

tion for everybody all the time?

Mr. Simons. It is so set up here, and I think it prevails in many
ports. You understand that Mexico, while it makes some concessions
to those in the border towns, insofar as all the residents in Juarez
are concerned who own automobiles—and there are perhaps 2,600
to 83,000 cars there owned by those businessmen, a city of 45,000
people—those cars were all purchased in El Paso, and they were
permitted to retain them in Juarez without the import duty being
placed upon them by the Mexican Government, providing they do
not go a distance of 10 miles below the border, as the second station.
IIVf they do, they are, of course, subject to the normal import tax of

exico.

Senator Vanpensera. I would like to straighten out this $5 exemp-
tion business so as to make it certain. W?ll the Treasury please
make a statement on that?

Mr. Jonnson. There is a discretion granted by regulation to each
local collector of customs to permit the entry without duty of not
more than $5 worth of goods for any one day, provided the articles
are for the rexsonal or household use of the importer. Under that
exemption the collector at El Paso will permit a Mexican resident
of the United States to bring back not more than two kilos of meat.
The full $5 is not allowed in that case. He will not permit them
to brmf; in more than, say, 2 pounds of sugar or 8 pounds of beans.

On the northern horder the $5 exemption is seldom allowed in the

“~

Vanpexeera. And that practice is general with you as it is
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larger cities, but in the rural districts where the farmers are far from
an American trading center it may be allowed occasionally. If the

rice differentials on the Canadian side change too much so that
1t becomes evident that ‘)eople are (foing to Canada to get bargains
the allowance would be discontinued. )

Senator Vanpensera. Well, there is nothing about the $5 allow-
ance which could be used in one way or another to help the Detroit
situation that Mr. Boyd discussed the other day; it does not affect
it one way or the other., i

Mr. Jornson, It would provide some little relief in cases where the
48-hour limitation, even at Detroit, might cause some administrative
difficulties. It will not work to the disadvantage of American busi-

nessmen, as I see it. ) . .
Senator Vanpensere. I am sorry for interrupting you, Captuin.

Go ahead.

Mr. Simons. This tourist business goes over there, and they are
just after those smaller things. They do not have any of the manu-
factured products that you have to contend with, such as you have
in Canada, because Mexico is not producing them. The cost of
transporting from European countries for sale at the inland ports
ig prohibitive, so that is out of the question. If you buy anything
there you will find the majority of it—except perfumes—or you
may buy a German-made camera over there, but they can buy an
American-made camera in Juarez cheaper than in the United States,
slightly cheaper, but it is in competition—there is not a great deal
of that, not in comparison to the amount of business that we are
trying to develop from those Mexicans down a thousand miles below
the border who come up there and go into our stores and buy. It
is not anything unusual for one of those ranchers’ or miners’ families
to come up there and spend $2,500 to $3,000 in purchases alone, in
one of the department stores; $450 coats are in order. Well, now,
that class of merchandise is beini; sold in our stores on the border,
and it far outweighs this other classification that comes back in the
hands of a few tourists.

If thev did not have the local rule of purchasing under tho $5
and if Mexico would give us a reciprocal arrangement down there,
something which the committee could draft that avould put us in a
position there where we could say to Mexico, “Yes; we will permit
this, but you should permit your nationals to come over here and
buv likewise with the $100 exemption and take it back.”

Senator Vanoensera. Have you undertaken to prepare the text of
# reciprocal amendment? I would like to see what it looks like.

Senator ConNaLLy. I will ask Mr. Rice to sit up here and hear
this evidence, und see if he can draw one for me.

Senator Vaxpennera. It would suit us up North if it works the way
I understand you to describe it.

Mr. Simons, Senator, our situation is entirely different from your
Detroit situation, I know what you are up against there. You
are u;) against the Canadian-made articles that are much cheaper,
their labor costs are lower, and everything else, You have got serious
problems. Our problems are not analogous to that, our problems are

entirely different.
Senator Vanoensera, I would like to satisfy both situations.
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Mr. Siaons, I think it could be done by in some way making up
that reciprocal agreement, providing the countries accept it. At least,
it would give us the opportunity. ) .

Senator CoNNALLY, at would happen if they did not accept it?

Mr. Simons. Well, we still retain, Senator Connally, the club.
Perhaps it is not well to use the club, )

Senato;' ConNaLLy. Would you change the present law by adding
a section

Mr. Sions. Yes; the proviso. . ) .
Senator CoNNALLY. Let me get your idea, Mr. Simons. Your idea

is that under the present law they bring back, as I understand, $100
worth of merchandise, but they have to do so within 24 hours after
they go over?

Mr. Sirons, You are speaking of the present law?

Senator CoNNALLY. Yes, sir.

Mr. SimoNs. That is good for $100 every 30 days.

Senator CaNNaLLy. That is what I am getting at.

Mr. Simons. Yes,

Senator ConNarLy. Do they have to bring it within 24 hours after
they go into Mexico?

My, Jonnson. No, sir; there is no provision as to the duration of the
stay abroad at the present time,

Senator ConNarLy. They can only bring in $100 every 30 days?

Mr, Jonxson. Yes,

Senator CoNNALLY. Do you want to leave that as it isf

Mr. Siyoxns. Yes; and then say:

Provided, howcver, Unless the country contiguous grants the same privilege to
their nationals returning from the United States.

Senator Connarry. Suppose they do not{

Mr. Sivoxs.: Then I would say that the provision for the 48 hours
shall apply.
| Sen;\tor CoxNarry. That they must bring it back within the 48
lours

Mr. Sivons. No, sir; the provision for the 48 hours shall apply;
they shall have to remain in the country 48 hours. Perhaps that 1s not
good Innguage to use in speaking of a favored nation.

Senator CoxnaiLy. In other words, they cannot bring it back
within 48 hours. They do not have to stay; they can do what they
please, but they cannot bring it back in less than 48 hours?

Mr. Siaons. Unless they agree to it, sir.

Senator Coxnarry. Go ahead. Does that complete your statement ?

Mr. Sivons. If that was put into effect, and then we have the
elimination of the $5, I think the problem would be wholly solved on
that border. I have every reason to believe that the southern Republic
is goinF to step right into the picture and meet that situation, be-
cause the Confederation of Chambers of Commerce of Mexico have
met on it on several occasions and indicated that they would take a
forward step and go to the Government and ask for a reciprocal
arrangement of this character; and if we could get that, then we
are protected from both sides.

Senator CoxNarLLY. You said something about doing away with
the $5 provision. Are you concerned with that?
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Mr. Snyrons, I am not so much concerned with that as I think per-
haps other ports would be. It is a dangerous procedure. I am con-
cerned with it because it is, of course, detrimental to the smaller mer-
chant who is losing a vast volume of trade, and particularly that
low-earning wage trade that goes across; and as you know, Senator,
a population of 45,000 Mexicans with a low average income has to
turn in some of it for its existence. I do not think it is fair,

Senator ConNavrLy. Dn not a great many people live in Mexico
and come over and work in the United States?

Mr. Simons. No, sir; not any more,

Senator ConnaLLY. And is that not true vice versa? Do some of

the Americans work there? )
Mr. Siaons. We do not have many there now because of their

restrictions, .

Senator CoNNarLLY. How about living in the United States?

My, Sintons. We have almost all the prominent Mexicans who have
business in Mexico living over in the United States, who own their
own homes there.

- Senator ConnarLLy. They can buy $5 worth of merchandise every
day in Mexico then and bring it back home with them?

Mr. Simons. Very few of them do it, sir. I want to say to you,

ntlemen, that these customs men are pretty well on the job. Per-
haps the volume is not as great as it is on the northern border, but
if you find a man that goes over there and comes back with three or
four items that look unusual, they tag him right quick and find out
all they can about him, whether he is bringing that back for resale,
or what he wants it for. They are alive to the situation down there.
They are doing everything they can to protect the Government.

Senator VANDENBERG. You do not have a State sales tax?

Mr. Simons. No, sir; we do not.

Senator VanpeNsEre, Would you have a different problem if you
had a State sales tax?

Mr. Simons. Yes. We do not have a serious situation in the way
of liquor because it is not sold by the drink. They do collect on
every bottle that comes over, They permit one hottle to come to
Texas once a month, and the State of Texas collects 24 cents tax on
every bottle coming over. That is all I have,

Senator ConnarLyY. Thank you, Captain Simons,

STATEMENT OF PHILIP A. KAZEN, LAREDO, TEX., REPRESENTING
THE LAREDO CHAMBER OF COMMERCE, AND OTHER CHAMBERS
OF COMMERCE ON THE MEXICAN BORDER

" Mr, Kazen, My name is Philip A, Kazen. I represent the Laredo
Chamber of Commerce in particular, and with Captain Simons I rep-
resent all the other chambers of commerce on the Mexican border
already mentioned.

I am speaking against the 48-hour provision of section 31 of H. R.
8099, and the position of the Laredo Chamber of Commerce is this:
We are opposed to that portion of the bill which provides that for a

erson to be entitled to bring into the United States merchandise duty
ree as & tourist he must have remained in a foreign country not less

than 48 hours.
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We are in favor of this additional amendment to be made to the
bill in place of that, that American tourists returning from a foreign
contiguous country be permitted to enter $100 worth of goods duty
free 1f the country in which they purchase their products gives its
tourist citizens the same privilege of duty-free importation of Amer-
ican goods in equal or equivalent value, )

Now, as I understand it, House bill 8099, as passed, reiterates the
‘same now existing provision of our tariff law of 1930, paragraph
1798, which, in effect, grants to residents of the United States who
go abroad the right to 1import, on their return, goods free of duty up
to the value of $100, except that it goes further and defines a tourist
or returning resident of the United States as a person who has re-
mained outside the territorial limits of the United States not less
‘than 48 hours, :

The reasons which we have been told prompted the passage of this
bill in the House ave that while it is conceded to be general in appli-
cation it is for two purposes only—to prevent petty smuggling, and,
second, to give protection to American merchants residing on the
American side of the Canadian border from competition of merchants
-established on the Canadian side of the American border. As we
have been led to believe, I think that those are tha two reasons for
‘passing such a bill. Now, in our opinion, such a bill really does not
accomplish the ends sougi\t any more than the existing laws which
we now have would accomplish those ends,

Now, let us take the first purpose—to prevent petty smuggling.
‘We, on the Mexican border—and Mr. Simons, of El Paso, who has
already testified, and I represent practically all the chambors of com.
merce and all the American merchants from Brownsville, Tex., to
‘San Diego, Calif.—cannot see the applicability of the provisions of
the 48-hour clause to the prevention of petty smug%lmg. On the
-contrary, any restriction of the free intercourse of trade between the
two countries would have a tendency to increase and not diminish
petty smuggling. It is just human nature for a party to buy goods
wherever they cost him less, everything else being equal; andg if a
returning resident would misstate the purpose for his trip to Canada
-and say that he went merely for pleasure or business, and once there
as an incident to his trip he bought the articles which he now de-
-clares, what would prevent him from misstating the amount of hours
that he has been outside the territorial limits of the United States¥

Now let me make this statement: I think that the Treasury De-
‘partment in the past has ruled that the $100 exemption to a return-
ing resident is allowed provided that he purchased thoss goods as
an incident to his trip to a foreign country and did not go there
for the purpose of buying the goods; that if he went there for the
purpose of purchasing those goods, he would not be entitled to the
exemption. Is that correct? ‘

Mr. Jonnson. That is correct, sir.

Senator Vanpensera, Of course, it is pretty difficult to explore the
purpose of the traveler.

Mr. Kazen. That is correct, sir,

Senator CoNNALLY. On the other hand, it would be pretty easy
for the customs men to say “No,” and it is hardly worth a lawsuit.

Mr. Kazen, That is correct, sir. If a returning resident would
imisstate the purpose for his trip to Canada and say that he went

-~
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merely for pleasure or business and once there as an incident to his
visit he bought the articles which he now declares, what would pre-
vent himn from misstating the amount of hours that he has been out-
side the territorial limits of the United States?

Senator Vanpenpera. He could not do that, because there is a rec-
ord of when he goes and when he comes.

My, Kazen, Is our Government going to check out every tourist
leaving the United States and then check him in again? If so, the
enforcement of this provision, where a tourist goes out through one
port and comes in through another port, in our opinion, would be
almost prohibitive, and, in our opinion, it would cost the Govern-
ment a lot more money to enforce that provision than the amount
of added revenue and loss of profits of the merchants,

Senator Vanpennera. You do not understand our problem. 15,000
or 20,000 a day will go across within a stretch of 10 miles and come
back, and they will do that every day.

Mr, Kazen. I am coming to that, sir, I have those points categori-
cally, but I will come back and answer that, if you please, sir,

In our opinion the amendment is discriminatory and unfair be-
cause it is designed to protect only a small class of merchants in
the United States, namely, those living on the Canadian border.
Now I do not think there is any pretense made that this 48-hour

rovision is designed to protect any of the merchants of the Middle

est, or any of the merchants that live 100 or 150 miles from the
Canadian border, or the Mexican border. I will come to the Mexican
border in a little while, because our situation is so different down
there that this cannot possibly apply to us. I do not think it applies
to any other merchant except the Canadian border merchant. because
usually if a person takes time to go to Canada, if he drives an ap-
preciable distance to Canada, he is going to remain there more than
48 hours, Now if a man goes to Eurcpe, or Cuba, it usually takes
him more than 48 hours to make the trip and come back, and nat-
urally he will be out of the United States more than 48 hours, So the
Emvlsion of the law would not apply to him at all. Therefore none
ut Canadian border merchants would really get protection, and this
bill is only designed to help them, and on that basis we feel that the
bill is discriminatory, or the amendment is discriminatory, because
it is not even designed to protect all the merchants on the Canadian
border, and in actual practice would protect very fow, if any, of the
American merchants on the Canadian border, for this reason: House
bill No. 8099 incorporates in its provisions a customs regulation now
in effect and which is enforced generally in all ports of entry.

Now I did not know that it was not being enforced in Canada
until awhile ago when the representative of the Treasury Depart-
ment said that it was not in general application in the big cities,
although it was in small communities along the Canadian border.
But I know this, that in Laredo, Tex., it is the practice for the cus-
toms authovities to allow under the $6 provision residents of Laredo,
Tex., to go across the river and buy merchandise up to the value of
$5. Un(ﬁar this House bill 8099 that provision is carried forward
and the collector of customs is still given that authority. We feol
that that i a very salutary provision in the losr, We feel it is a

rovision, giving the collector of customs the right to do that
within their discretion, for several reasons. Ii. the first place, it
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does prevent petty smugglinfg. It is just human nature for a person
to try to buy merchandise wherever he can get it cheaper.

You take the situation down there in Laredo. Our people go
across the river and they do buy meat. As a matter of fact, 60
sercent of the meat that is consumed in Laredo, Tex., is bought in

uevo Laredo, for the reason that for 17.5 cents of American money
they can buy 214 pounds of choice meat down there. It is perfectly
all right, because the collector of customs on the Mexican side also
uses his discretion and allows the residents of Nuevo Laredo, Mexico,
to come over here to Laredo, Tex., and purchase goods from us.

If the authority is given to the collector of customs there and on
the other side it is placing it more or less on a reciprocity basis. If
the Mexican collector of customs uses his discretion and allows Mex-
icans to come over here and purchase goods, we feel it is discretionary
with our collector of customs to do the same thing, and there will be
an intercourse of trade there. If that provision is still in effect I
think that provision, more than the $100 provision, would take care
of your first purpose—that is, to prevent petty smuggling.

Now, under that provision it gives the collectors of customs dis-
crotionary authority to pass free of duty personal or household effects
valued at not more than $5 which accompany a person arriving in
the United States. No limitation as to the duration of the foreign
I’)%urney is included in this proposal, but the $5 exemption would not

available to the same person more than once in the same day.

Now, I understand we have a letter from the Treasury Depart-
ment. The reason that the Treasur Del\{mrtment, so we are told,
had that provision inserted—at first I think it was carried as a regu-
lation, it was not a law, it was just a regulation—the reason for that
is this, that if a man goes across the river, for example, and brings
meat with him and he wants to pay a duty on that meat, or goes
across the river and buys a kilo of meat, a kilo of beans, a kilo of
rice, or anything else, or a_chair, or hand-made shoes, and comes
across and he wants to pay duties on that, the time required in mak-
ing out the invoice, the entry and everything else would be a lot more
than the duty which that individual would pay, and I believe that
the Treasury has felt that it would be cheaper for them in the long
run to allow the $5 exemption,

It is a good provision to allow the $5 exemption, in order not to
clutter the.customshouse with a lot of people who are bringing in
little things every day, because the duty would be so small that it
would not compensate the Government in not allowing it.

Senator CoNnnNaALLY. Let me ask you, Senator—if I may interrupt
Mr. Kazen—the people that you are complaining of are the American
residents of Detroit going over to Canada and buying merchandise
and coming back?

Senator VanpENnpera. That is right. The average purchases
amount to nearly $100,000 a week, That not only affects private
industry, the merchandising industry, but particularly affects the
State revenue. They have a 8-percent sales tax in Michigan, you see.

Senator ConNALLY. Yes.

Senator Vanpensera. If we can find a solution such as Captain
Simons suggested, which would permit the southern border to be
treated the way it wants to be treated you would not object to our
treating the northern border the way we want to treat it, would you?

~ .
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Mr. Kazen, That is m'fectlf' all right with us,

Senator CoNNaLLY. We could make it applicable to a certain de-
gree of latitude, something of that kind.

Mr. Kazen. May I continue, please, sir?

Senator CoNNALLY. Yes, .
Mr. Kazen, Therefore these people, under the $6 provision as now

carried forward in House bill 8099, could buy cloth to be tailored
into suits, they could buy shirts, hats, shoes, groceries, and even a
ready-made suit of clothes brougflt in piecemeal under the $5 provi-
sion, assuming the amendment is effective for the purpose for which
it was designed.,

We feel it would be discriminatory to the rank and file of the
American tourists who cannot afford an extended trip of any dura-
tion, and to those American workers who visit either Mexico or
Canada on week ends, from Saturday to Sunday evening, which
would be less than 48 hours, and thus deprive them of the exemption.

Now, for example, thore are a lot of Americans who go to Canada
over the week ent‘ and who cannot afford to stay there the 48 howrs
they do not get the $100 exemption, while the man who does not
have to work, the man who has money enough to stay in Canada
more than 48 hours, he would be allowed the $100 exemption. The
man that has to work and cannot go to Canada or Mexico except
for a small period of 48 hours, would be discriminated against and
he could not bring in the $100 worth of merchandise under the $100
exemption.

However, the greatest objection to the 48-hour provision which
the American merchants on the Mexican border have is that if such
a provision becomes a law the Mexican Government will immedi-
ately retaliate by passing a similar law, and this will have the effect
of killing, commercially speaking, both the Mexican and American
cities along the Mexican border. At present, taking my town as a
typical border town, we lend every effort to tourists who wish to
visit Nuevo Laredo and the interior of Mexico, Very many people
come to Nuevo Laredo, Mexico, across from Laredo, Tex., to spend
thefweﬁk end and buy curios, souvenirs, and hand-made shoes, and
so forth,

Novw, if Mexico were to pass a similar law with a 48-hour provision,
that would mean that about 70 percent of the tourists who are now
coming to purchase goods in Laredo, El Paso, and all the other
border towns, would not come there, because they come primarily
to purchase American goods, If they cannot take them back unless
they remain there 48 hours they are not going to come, because
most of them are working people, people who work for the Govern-
ment, people who have little grocery stores down there and who can
drive down to Laredo, arrive there on a Saturday noon, do the shop-
pinfg‘ Saturday evening and go back Sunday. Now for that reason,
if this 48-hour provision is general in its application and goes ahead
and applies to Mexico also, Mexico will immediately retaliate with a
48-hour provision, which will kill what little tourist trade we have
now,

Senator Vanpenpera. In that question I would like to call your
attention to the fact that that criticism does not apply in respect to
the Canadian border, because Canada has the 48-hour provision

already.
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Mr. Kazen. All right, sir, Could not this be worked out, that the
collector of customs, or the Treasury Department, be given authority
for example, to limit them in their discretion, by a regulation; that i
Canada had that regulation why not enforce against Canada the same
restriction by regulation and not put it in the law, or make its ap-
plication general, but give to the Treasury Department discretionary
}mwer to discriminate against those who diseriminate against us?

think the tariff law is full of those instances, I think that that
could be worked out by allowing the Treasury Department to do so,

rather than passing a general law, ) )
Senator CoNnaLLy, Allowing them to do it and getting them to do

it are two different things.

Senator VANnExm:m.gl‘hoy are allowed to mark lumber; in fact,
they are ordered to mark lumber, but they do not do it,

Mr. Kazen. On the other hand, sir, we would be favoring one sec.
tion of the United States while we would be discriminating against
the other, and that is the Mexican border, because Mexico does not
have that ]})mvision at the present time, and if we do pass it it is very
sure that they are going to do the same thing,

Now, the next thing that we want, really, that the American mer-
chants on the Mexican border want, is a provision in the law which
will state that American tourists returning from a foreign country
will be permitted to enter $100 worth of goods duty free if the coun-
try in which thev purchased the products gives its tourist citizens the
same privilege of duty-free importation of American goods in equal
or equivalent value. :

At present we would like to place this on a reciprocity basis. that
if our tourists go to Mexico and buy $100 worth of merchandise, that
Mexico should allow their tourists to travel to the United States and
buv a similar amount of merchandise.

Now, it is only by the grace of the good Lord that we have got a
collector of customs in Nuevo Laredo. Mexico, who uses a wide discre-
tion and who allows the Mexican tourists to come to the United
States and purchase goods and take them back. He does not allow
anywhere near what we allow, but he does allow sufficient to where
we are getting a nice trade out of Mexico, but not in recompense for
the trade that they got out of us. However, before he came down
there they had another collector of customs who was very strict.
Now they do not have any law; it is just within the discretion of the
collector of customs as to whether he wants to grant it or not. Now
this other collector of customs did not want to grant the purchases to
the tourists who resided in Nuevo Laredo, Mexico, to such an extent
that there were 23 Mexican tourists who had complaints filed
against them for smuggling, or forced to pay duties for taking a doll,
n loaf of bread. a pair of silk stockings, and other things.

However, attention was brought to the customs department. in
Mexico City to this situation, and our collector of customs then
refused to use his discretion ‘in their favor also and did not allow
our residents to go down there and buy any goods from Mexico. and
the bridge was closed for 8 days. When that was done they imme-
diately got up in arms, the chamber of commerce in Neuvo Laredo
got up in arms against the collector of customs that thev had down
there. They filed a complaint against him to Mexico City. and he
was removed. That is where that safety valve comes in about the $5

-~
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discretionary power of the collector of customs. When they refused
to do that, our collector of customs refused to let in their mer-
chandise, and the result was that their collector of customs was put
out and another one put in. However, they have n~ law, and we
would like to be protected there.

The law which they do have f)rovides that “passengers” may take
in with them personal household effects and clothing, but this has
been interpreted to mean “used” household effects and “worn” cloth-
ing and not new, and if the “passenger” happens to be a returning
resident of the interior of Mexico, that clothing which he had before
he left the country only is admitted duty free,

Now, as to the balance of trade, our tourists in 1931 spent
$27,000,000 in Mexico. In 1932 our American tourists spent $31,000,-
000 in Mexico. In 1933 our American tourists spent § 242000,060 in
Mexico. In 1934 our American tourists spent $37,000,000 in Mexico,
and in 1935 our American tourists spent $39,000,000 in Mexico, or a
total of $148,000,000 that was spent by the American tourists in
Mexico alone,

Now, the Mexican tourists who come over here cannot possibly buy
anything like that, because they do not have that provision. It is
simply within the discretion of the collector of customs. In Neuvo
Laredo, Mexico, the collector of customs uses wide discretion, but
there is no assurance that he will keep on using that wide discretion,
1 do not know how they do it in Juarez or in any of the other places,
but what we want is assurance that they will continue to use their
discretion and allow their tourists to come over here and buy goods
in suflicient quantities or in the quantities that our American tourists
buy them in Mexico.

Senator Vanpennera. Let me ask you a question,

Mr. Kazen, Yes.

Senator VAnpennere. On January 27 o witness, assuming he ap-
peared for the Texas Retail Dry Goods Association, appeared in
favor of the 48-hour exemption. What would you say about that?

M;‘. Kazen. Representing the Texas Retail Dry Goods Associa-
tion ‘

Senator Vanpeneera. Yes; the Texas Retail Dry Goods Associa-
tion,
Mr. Kazen, What is his name?

Senator VanpENBERG, Mr. Boyd, coming from Detroit and gFeak-
ing in behalf of a number of associations, and he included the Texas
Retail Dry Goods Association in his list,

Mr. Kazen. I do not know about the Texas Retail Dry Goods
Association, but we represent practically all of the chambers of com-
merce on the border in Texas,

Sena;or Vanpenpera. What is the Texas Retail Dry Goods Asso-
ciation

Mr. Kazen. I do not know; I have never heard of them.

Senator Connarry. That is going a little far, having a man in
Detroit representing a Texas retail dry goods association.

Senator Vanpenpera. He presented his credentials. I wondered
if there was a disagreement on this subject.

Mr. Kazen. No, sir; we are all in accord on the Mexican border,

Now, here is another thing., Mexico allows a lot of automobiles
thut are bought down there in Laredo, Tex., to be taken to Neuvo
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Laredo, provided they do not go out of the. Smile: limit in
Neuvo Laredo, they can be bou4ght in the United States, and they have
a Texas license. Now, if this 48-hour provision comes into effect that

will be wiped out, because they will immediately retaliate. The pur-
chase of automobiles is.a considerable item every g’ear. Practically
in Laredo, Tex.

all the automobiles in Neuvo Laredo are purchased ;

Senator CoNNALLY. And they let them keep them in Neuvo Laredo
and use them without paying an import duty?

Mr. Kazen. Yes; without p?lying an import duty, and they let
them use them in Neuvo Laredo. They have Texas licenses, they
pay their license fees in Texas.

Senator CoNNALLY. Do not most o

Mr. Kazen. Yes, sir; practically all of them w

Senator CoNNALLY. Any way, in Michigan. . -

Mr. Kazen. In Michigan. There are a lot of Buicks, Pontiacs, ,
Chevrolets, Fords, and everything else. * .

Now; I have just returned from Mexico City where I took up this
matter of reciprocity with the Confederation of Chambers of Com-
merce of Mexico. We had a meeting with the board of directors
down there in Mexico and they were very frank in telling us that
they were not going to do anything on the reciﬁnocity measure until
they decided {:(I’St what was what, I mean whether this 48-hour pro-.
vision would be applied as to them. Now, we have assurance from
the. Confederation of Chambers of Commerce, and, as a matter of
fact, they had a directors’ meeting there, and the directors approved
our theory of reciprocity, they agreed to recommend to the President
and the Secretary of the Treasury in Mexico to pass a provision en-
titling Mexican tourists coming to the United' States to return with
not $100 worth, but 200 pesos worth of goods duty free, into Mexjca,
38 a concession to us. However, I have just received a-telegram from
Mr, Medill, the secretary-general of the Confederation of Chambers

of Commerce of Mexico, saying that they would advise us definitely
;Q

f these cars come ‘from"])etroig;?
ere made in Detroit,

this week end as to whether or not that provision has passed: byt
Secretary of the Treasury. * We feel that provision is going thy
because the Confederation, which is'a powerful organizatioy.in,]
ico, has already approved it. We would like,:howevery,in .o Vg
does not go through, and in order to kind of help them along in their
decision, to have something in our law to place this $100 provisjon
on a strictly reciprocal basis. ) . Y ety o
Senator Warsw. Is Congressman Mott heret I understand 'he
wanted to be heard for 8§ minutes. R S R AL

STATEMENT OF HON. JAMES W. MOTT, A REPRESENTATIVE- IN
'CONGRESS FROM THE STATE OF OBEGON - .. .

- Ropresentative Morr. Mr, Chairman, I wish to make a very brief
statement on paragraph (J) of subdivision (8) of section 3 of'this
bill H. R, 8089, particularly as it involves lumber.. .Undet pxisting
law imported lumber is required to be marked with'the country o
its origin. The law has never been enforced and hundreds of mil-
lions of feet of imported lumber have been bro:;%hﬁ into this countryy
gnd the markixigu%ﬁulationa completely 'ignored; The lumber pur<
chasers of the United States have né-way of telling! whéther lumber

41651—38——0
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purchased in Los Angeles, San Francisco, or other Pocific coast
ports was made in thig country or was made in Manchuria, Russia,
or Canada, or some other foreign country,

Paragraph (J) of subdivision (8) of section 3 of this bill provides
that if a commodity has been imported into this country in sub-
stantial quantitics for a period of 5 years, the Secretary of the
Treasury may publish that fact in the Treasury Decisions, and there-
upon the law becomes void so far as the marking requirement of
that commodity is concerned, and the marking regulation does not
need to be adhered to. In other words, if the Secretary of the
Treasury finds that the marking law has been ignored for a period
of 5 yenrs, he may legally continue to ignore it and thereby effec-
tively repeal the iaw,

This bill came u{) in the House under suspension of the rules,
and, as yon know, the rules forbid the consideration of an amend-
ment when a bill is brought up in that manner, I had submitted to
Mr, Cullen, of New York, who had charge of the bill on the floor, an
amendment to strike paragraph (J) of subdivision (8) of section 8,
so as to continue to require the marking of lumber. Several other
amendments were submitted, and Mr. Cullen assared us that,
although the amendments could not be considered then, the matter
would be submitted to this committee in the Senate and would be
taken care of,

I want to call your attention to a fact which seems to me to be
rather a peculiar one, and that is when this bill was being considered
in the committee in the House the Treasury made no Lsustiﬂcution
whatever of this provision, or this amendment, and that in the re-
port of the Ways and Means Committee on the bill this important
and far-reaching amendment is not even mentioned.

I may say further that, so far as the proponents of this bill in
the House were concerned, there was no objection to the amendment,
and in that respect I wonld like to cite the committee to age 11941
of the Congressional Record of August 19, 1987, where this amend-
ment is referred to. Several people on the floor had spoken to Mr.
Cullen, who was in charge of this bill, about corrective amendmentg
that they wished to have considered here in the Senate, because they
éoit:;d not, under the rules, be considered in the House. Mr, Cullen
said: :

Mn Cuorien, I yleld to the gentleman from Oregon.

Mr. MotT. I have submitted to the gentleman from New York an amendment
to strike ont subdivision (J) of subsection 8 of section 8, on page 4.

Mr., CrrieN. Yes; I have that amendment.
Mr. Morr. Is that the same amendment my colleague, the gentleman from

Oregon [Mr. Plerce] has submitted?
Mr. . It 18 practically the same kind of an amendment. I promise

the éenuomnn these amendments will be considered in the Finance Committee

of the Senate. .
Mr._Mort. Do I understand the gentleman from New York has no objec-

tion himself to striking out this particular section in the other body?
Mr, CuLLEN, No, none whatever; because the Treasury De_partment has ‘prde-

tieally agreed on it.- '
- It was admitted that there was no excuse whatever, and no justi-
fication for a provision of this kind which would authorize the
Secretary of the Treasury to continue to violate a- law which had
been violated by him for a period of 5 years. o
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If this is not corrected so far as lumber is concerned, the lumber
industry, particularly on the Pacific coast, and I daresay in other
places in the country, will be very, very seriously injured, In my
own State of Oregon lumber and its allied industries constitute 60
percent of the entire industriul pay roll of the State, We would
rather not have lunber imported into this country at all, but if it is
to be imported, and it is imported under existing law, we would
at least like the provisions of the law requiring the marking of
lumber with the name of the country of its origin to be adhered to,

Senator Vanvenpera, As I understand it, you have been trying to
got the Secretary of the Treasury, ever since the 1930 act was
passed, to enforce the lumber-marking provision and he has declined
to do it; is that correct? .

Representative Morr. That is correct.

Senator ConNaLLY, Both under the Hoover administration and
this administration? .

Representative Morr. The political complexion of the administra-
tion has made no difference. They simp ‘f refused to enforce that
law, and we think it ought to be enforced. I think it ought to be
enforced with respect to all commodities, but we are particularly
concerned with lumber,

Senator Vanpensera, And this particular section of the proposal
would validate the refusal to enforce the law previously and would
make his previous refusal a legitimate rule of conduct hereafter?

Representative Morr. That is the precise effect that the inclusion
of this amendment would have, so we ask that this subdivision be
stricken out entirelly. If the committee cannot see its way clear to
strike out the whole subdivision, then we would like an exemption
or exception made in the case of lumber. As I say, if we do not get
that, we will continue to be seriously injured. Thank you very much.

Senator Warsu, Mr, Milnor.

STATEMENT OF N. F. MILNOR, LOS ANGELES, CALIF,
’ REPRESENTING MILNOR, INC.

Senator Warsn. Your full name is N, F. Milnor and you reside
in Los Angeles, Calif.?

Mr. MmNor. Yes, sir.

Senator Warsa, Whoin are you representing here?

Mr. MwwNor. Milnor, Inc. .

Senator Warsn. What is your businees?

Mr. Miunor. We have stores in California, Hawaiian Islands, and

Mexico. . ) ) .
Senator Warsn. What section would you like to discuss with the

committee? .

Mr. Minor. In reference to H. R. 8099 I object to section 381, raE:
88, line 19, that clause providing that an exemption of $100 will
authorized by the Secretary ‘of the Treasury to any resident in the
United States who has been out of the country for a period of not
less than 48 hours. ' '

May I say that after listening to the testimony here, anything that
I might say I would like to offer as a suggestion, because there
seems to be such a diversity of opinion as to working this out that

~
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anything that I might have to say I offer as a suggestion, to be put
in or thrown out, and not as a recommendation,

Senator WavrsH, Very well,

Mr. MiLNor. My understanding of the original idea of the $100
exemption was that in the event any citizen of the United States
was traveling in a foreign country and through accident, wear and
;ear, or any other reason, needed to add to his or her wardrobe or
uggage, that citizen be .allowed to spend a sum not to exceed $100
u]]:on which he or she would not be required to pay a duty. Under
the present law, or under the bill now pending, any. returning resi-
dent can bring in any kind of merchandise free of duty up to an
amount not exceeding $100, provided it was bought as an incident of
the journey. This means that a person can go to Mexico or Canada
and can purchase any or all kinds of household su;H)lies and fur-
nishings, including blankets, beddin;i, sheets, towels, dishes, cooking
utensils, rugs, carpets, silverware, furnishings of all kinds, even
building materials, or anything that might be termed merchandise.
“'Now, I might add to that that in our business in Mexico in one
item—and T could diversify it by saying silverwaré, and all that
sort of thing—one item such as blankets, 1t is not unusual for people
having small hotels, bungalow courts, or rooming houses, or what
not, to come down and buy 20 blankets at $4.25 apiece and come back
in 80 days and replenish their entire place.

Now, let us assume under this pending bill that there is a family
consisting of father, mother, son, and daughter; they can go to
Mexico or Canada, make purchases up to $400 and provided they
have been out of the United States for 48 hours, they are exempt
from duty, and this can be repeated every 80 days. In other words,
if they so desire they can make purchases during the year under
the above conditions to the amount of $4,800, which should go a long
way to furnish almost any home. : . :

Now, I want Mr. Johnson to correct me if I am misinformed. At
any rate, this is the custom at the border that I am acquainted with.
Is it true, Mr. Johnson, that a party can cross into Mexico or into
Canada and that he can select from a catalog a set of dishes costin
$100; that he can get a bill of sale for that $100 set of dishes, an
walk up to the. collector of customs and say, “I have ordered these
dishes and I would like to make the declaration at this time,” and
then the customs official stamps that declaration, and he in turn mails
it back to the concern in Mexico or Canada, and in 1 month, 2 months
8 months, or 6 months afferwaid, provided he has not been out of
the United States 30 days, that set of dishes can be delivered across

the border? Is that correct, Mr. Johnson?
- Mr. JornsoN. That is correct. Of course, a transaction of that

kind would be subiject to very close scrutiny, to determine if the pur-
chase was only an incident to the foreign journey.
- Mr. MiLNor. You say, “would be.” Do you know whether it is?

Mr. Jonxsoxn. In my opinion, it is subject to close scrutiny.

Mr, MiLNor. If the man said, “I just simply went over there and I
saw this set of dishes in the window, they did not have a full set but I
ordered them under those conditions, I had a good idea of buying
them when I saw them,” would that be all right, Mr. Johnson?

Mr. JounsoN, Goods are not required to accompany the travelers

in order to be within the $100 exemption.
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Senator ConnarLy. He could not bring a set of 100 dishes in his

ip.
ngr.‘ MirNor. How ig that? o
Senator ConnaLLY. Instead of lugging them over in his grip what

is the harm in letting him ship them?

Mr. MimNor. These are my ideas. I do not think they are any
good, I will be frank with you, but I am telling you my personal
opixlx)ilon after years on the border, what I think is a solution of this
problem, ‘

Now, then, in reference to Senator Vandenberg’s' remarks, Mr.
Boyd, secretary of the Retail Merchants Association of Detroit, sub-
mitted figures showing there were 28,091 exemxl)tions claimed for the
9 days in the month of December. Now, you will note that these dates
were December 5, which was the first Saturday in December, to
December 12, which was the following Saturday, and the week of

December 18 to 19, inclusive. In other words, the figures which have
- been submitted to ﬁ'ou evidently were the peaf( of the year. This, as

you are aware, takes three Saturdays preceding Christmas and the
week preceding Christmas. According to the figures submitted you
will note that out of this total of 28,091 exemptions there were exactly
706 {)eogle whose exemptions exceeded $25. %ou will notice also that
of the 27,385 exemptions of under $25, the average was a trifle less
than $5. Now, you understand, gentlemen, that under the present
ruling this exemption of $5 can be claimed once each day, not merely
once each 30 days.

. Senator Vanpenpere, Provided the collector permits it. It is op-
tional with the collector, the $5 exemption, .

. Mr. MiNor. If you are not going to put it in then may I ask why
it is part of the bill at all? You certainly cannot allow one collector
of customs to allow it and another not to allow it.

Senator Vanpexsera. It happens, does it not?

Mr. JonnsoN, Yes, sir. .
r. MiLNor. Do not misunderstand me, Senator. Your condition

M
in Detroit is entirely different, I think than the condition in any other
part of the country. " Lo
Senator VANDENBERG. No, no; it is the same in Buffalo, the same
in Seattle, it is the same all across the Canadian border. - .
Mr. MiLnor. There are not nearly as many employees that cross
into any of the other cities as there are from Mexico or from Canada

‘that are employed, are theref ) ,
Senator VANDENBERG. I could not say that. I say it is a universal

northern boundw })roblem. o

Mr. MiLnor. Well, if the fact of the matter is to be left entirely
to the discretion of the collector of customs as to whether they are
allowed that amount or not, that-is entirely different, According to
Mr. Boyd’s statement, one of the serious matiers affecting the Detroit
merchants was that of foodstuffs. Mr, Boxd, being asked the ques-
tion by ﬂ!.your chairman: as to what was the saving by purchasing
foodstuffs on the Canadian side, stated that the saving ran as high

as 40 percent. : X .

Mr. Boyd also stated that the present law enacted by Canada was
to the effect that returning resident of Canada was allowed the privi-
lege of bringing in merchandise up to $100 fiee of duty], provided

he had been out of the country 48 hours, but he was only allowed

-
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this privilege once every 4 months, If Canada allows its citizens to
only make purchases in the United States and claim exemption every
4 months, why should the Treasury Department allow our citizens
the same exemption but allow them to take advantage of it every

+ 80 days?

Another statement made by Mr. Boyd to me personally was to
the effect that there are approximately 10 Americans who cross the
Canadian border for 1 Canadian that crosses our border.

Now, my objection is to the 30-day allowance. My contention is
that no bona fide tourist—and that word has been used a great many
times—would go out of the United States 12 times a year. Tt is
true that there are concerns in the East who have buyers who go
back and forth to Europe, but those are business trips, and I am at
a loss to understand why they should be allowed an exemption for
each and every one of their trips. I am very much opposed to the
exemption being allowed every 30 days.

Now, as to the definition of “tourist,” assuming that a citizen from
the State of Massachusetts starts out on a motor trip or rail trip
across the United States, he is gone 2 weeks or 8 weeks from his
home, he comes to the Mexican border, there is no place on the Mexi-
can border that has hotel accommodations now that Agua Caliente
is closed, and he crosses into Mexico and returns within 48 hours,
under the proposed ruling he is allowed no exemption; but, on the
other hand, a tourist who takes a boat from New York on a “nowhere
cruise,” such as they have in the summer, he leaves Friday afternoon
and gets back Sunday night, the boat has stores on it, it has touched
at no shore, he has been out of the United States 48 hours and is
entitled up to $100 exemption. The cruises that go from New York,
that you are well acquainted with, leave on Friday afternoon or Fri-
day evening, they go to Bermuda, they touch at Bermuda, as T un-
derstand, on Sunday morning and leave Sunday evening, or Saturday
evening and leave Sunday morning, and return to the United States,
It is true they are out of the United States 48 hours, but it is not
true necessarily that thoy have spent more time on foreign soil than
they would spend in Mexico or Canada. They can come in with a
ship loaded, if the advertisements are true, up to 1,600 passengers on
a boat, with a round-trip fare as low as $45.

Senator Warsu. Have you any suggested amendment ?

Mr. Mmnor. My suggestion, Senator, is that the 48-hour provision
be eliminated, or if a treaty or agreement, such as has heen advocated
with the contiguous countries could be in effect, I am heartily in ac-
cord with that, I think it is a wonderful suggestion, and if it could
be worked out, I would be very much in favor of it, -

Senator Warsa. If the 48-hour law was continued in the bill,
would you eliminate the 30-day limitation?

Mr. MiuNor. I would raise it, absolutely.

Senator Warsu. To what?

Mr. Miunor. As far as I am concerned, I would make it once a
year, but Canada has it once every 4 months, I think that that
would be more than fair and libera).

Senator Wavrsu, Very well, thank you. Mr, Culbertson.
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STATEMENT OF WILLIAM 8. CULBERTSON, WASHINGION, D. 0,
REPRESENTING THE MANUFACTURERS ASSOCIATION

Senator WaLsu, Your full name is William 8. Culbertson an
your residence is Washington, D. C.¢ ’

Mr. CuLsertsoN. Yes, sir. I am a member of the firm of Culbert-
son & LeRoy with offices in the Colorado Building.

Senator WaLsH, You are representing the National Lumber Man-
ufacturers Association? :

Mr, CuLBerTsON. Yes, sir,

Senator Warsn, We will hear you. ) )
Mr. CursertsoN. Mr, Chairman, the committee is already some-

what familiar with the subdivision with which I am going to deal,
namely, (J) on page 4 of the Senate print of H. R, 8099. The time
that I take will perhaps be determined by how much the committee
wishes to hear on this subject. I should think possibly 15 or 20

minutes would cover it. )
Senator Warsi. Do you propose any changes in the language of

this bill?

Mr. CuiserrsoN. My suggestions in behalf of the National Lumber

Manufacturers Association are in line with those just made by Con-

man Mott, namely, that this subsection (j) be stricken from
the bill, and if that is not possible, in view of other interests which
the Treasury may have in that subsection, we ask that there be
added to the subsection these words:

This provision shall not apply to lumber and timber products.

The section of the Tariff Act of 1930 which is involved is section
304, relating to the marking of imported articles.

Senator Warsn. I think we all understand, Mr. Culbertson, that
the question of marking lnmber now is discretionary with the Secre-
tary of the Treasury, and he has seen fit not to issue any require-
ments or orders for the marking of lumber, Is that correct?

Mr, CursrrTsoN. We take the position that it is not discretionary.

Senator Warsn. In other words, he has not complied with the
present law, or he is not complying with the present law as you
interpret it

Mr, CoserrsoN. Yes. We are not dealing with motives here, we
are simply dealing with the fact that here is a situation which the
entire lumber industry in the United States is interested in, We
hav:(f)resepted this matter fully to the Bureau of Customs, we pre-
sented testimony concerning the marking of lumber, and have made
a petition that section 304 | a%}gied in the case of lumber, but that
has not, up to the present time, been done,

Section 804 refers to “every article,” that “every article” listed in
any way in the Tariff Act of 1930 shall be marked. The words
“ghall be” are used twice in the main part of the statute. We there-
fore contend that the obligation rests upon the officials of the Treas-
ury Department to require the marking of lumber when imported
into the United States, unless it falls within one of the three or four
exceptions which are Tisted in the act, and we contend that lumber
does not fall within any one of those exceptions.

. The first exception is that an article may be exempted from mark-
ing if the marked article would be injured in the marking. We pre-

~
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sented to the Bureau of Customs very extensive testimony upon that
int. In the first place, it appears that about one-half of the lum-

r which is produced in the United States at the present time is
marked. It is marked for-the purpose of indicating the grade, or it is
marked for the purpose of trade-marking. -Merchants are interested
in having their lumber identified in the markets; and they, therefore,
have adopted trade-marks, and those ‘trade-marks are pfaced upon
ench piece of lumber as it goes out into'the American market.

I have brought with me the samples which we submitted to the
Bureau of Customs as evidence upon this point, and I woild like to
ask the committee just to glance at these in order to see, as visual
evidence, that it is practicable to mark lumber and that it is in
accordance with the practice in the American industry.

** (Mr. Culbertson handed some samples of wood bearing markings
to the committee.) ‘

' Senator VanpENBERG. May I ask you, Mr. Culbertson, whether you
know which one of these exemptions the Treasury presumes to rely
upon-for its refusal to order the marking?

Mr. CuLnertson. That has not been stated in any of the testimony,
so far as I know, and has not been stated to me personally. It may
be that the wouid rely on the provision that it is a crude substance
or.material which might, be exempted under one of the Treasury
rulings for regulations, but our contention is that if such a regula-
tion ‘exists, it is not applicable under the statute to articles of lumber,

I think the question of Canadian competition in lnmber has become
a factor in this problem. I believe it is generally known that some
objection has been made to the application of the marking statute
to the importation of Canadian lumber. The objection has come
from certain importers, and we understand' also from certain pro-
ducers across the border. Therefore, it scems to me relevant to in-
quire what the practice has been among the Canadians,

The Canadians employ marking in much the same way that the
American lumber industry does. There is an organization known
as the Associated Timber Exporters, Ltd., a group of Canadian pro-
ducers who merchandise lumber in foreign markets, They have
adopted a trade-mark which is called “Astexo Canada,” and I have
here, which ‘is placed on file with the committee, a circular which
shows this trade-mark, “Astexo Canada.,” The circular says, “Doug-
las Fir, Western, Hemlock, B. C. Red Cedar.” It uses the same
argument that the American producers used with reference to the
desirability of marking lumber; this circular says this trade-mark
“is your protection and guarantee of receiving lumber manufactured
by the sawmills in British Columbia.” That mark goes on Canadian
lsumber as it goes out into the world markets, except to the United

tates. - , ; o : :

Again I am not dealing in motives, but for some reason, within
the last few years, lumber coming from Canada into the United
States has not been marked in line with the general practice of
marking Canadian lumber- going into foreign and -empire markets,
- Senator VaypeNerrg. I8 there anvthing in the Canadian reciprocal
treaty which might cover an exception: of this character? *,
.. " Mr. CuiserrsoN. In gur_opinion there is not, Senator. ‘I have
heayd spbme question ‘raised as to whether or not the- marking- of
lumber might be “a trade barrier.” On that point, if it is raised,
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we would reply in this way, that any requirement of customs regula-
‘tions would be in the nature of a barrier to trade. The requirement
o make out an entry, the requirement to submit certain documents
with reference to the imported article—such are, in a sense, restric-
tions upon trade. But we contend that the marking of an article
is not a trade barrier within the meaning of the Trade Agreements
Act of 1934. T do not believe that the legal counsel for the Customs
Bureau would contend that marking is a trade barrier within the
meaning of the Tariff Act of 1934, , )

The Canadians have recognized also the value of having every

iece of lumber marked. ‘I have here a circular from the White

ine Bureau, 88 King Street West, Toronto, which sets forth the
mark which appears upon the lumber merchandised through that
bureau, and in the circular it states this (circular on file with com-
mittee) : : : -

To insure getting genuine “Pinus Strobus” insist that-the trade-mark be
stamped on EVERY PIHCL.

I have also a circular here (placed on file with the committee)
from one of the American concerns, the Brooks-Scanlon Co., which
shows in a visual way the marking of the lumber in the South and in
the West of the United States. :

So that any suggestion that lumber cannot be marked without

injury to the lumber is erroneous. .
Some point has been made as to the cost of marking lumber. Full
testimony was submitted ul;l)on that point at the hearings before the
Bureau of Customs, and the evidence is available to the committee

if it wishes to see it.

Senator WarsH. Did the Bureau help to render the decision?

: %'dr. CureertsoN, No, Senator. The matter is still under investi-
gation. .

Senator Warsa. When were these hearings held ¢
. Mr, CuserTsoN. The first information was submitted last April,
and the industry has been insisting on and hoping that some decision
would be reached, that lumber would be marked as we believe it
should v under the statute.. ‘ C .

I shall not deal in detail with the cost of marking lumber, for I
realize that the time of the committee does not permit- that.

Senator Warsn. But the record that was presented shows that?

Mr. CuLserrsoN. The record shows that conclusively, and it is in
no way denied by the importers or any of those who appeared that
it is possible to mark lumber at a very nominal cost with reference to
the total value of the product. ‘ ‘

Now just a word with reference to the result of the failure of the
Treasury to require the marking of imgorted lumber. As I say, we
have presented this case fully to the Bureau of Customs and have
received no decision up to the present time, : .
.;;One of the factors which has made this problém particularly
urgent, from the standpoint of the domestic industry, is the Domestic
Origins Act. The Congress of the United States enacted a law

roviding that domestic articles should be used under specifications
or all work by the Government. That Domestic Origins Act was
passed by Congress in 1933 and provides that:" - .. =

Notwithstanding any other provision of law, and unless the head of the
department or independent establishment concerned shall determine’ it to be
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inconsistent with the public interest, or the cost to be unreasonable, only such
manufactured articles, materials, and supplies as have been mined or produced
in the United States, and only such manufactured articles, materlals, and sup-
plies as have been manufactured in the United States substantlially all from
articles, materials, or supplies mined, produced, or manufactured, as the case
may be, in the Unfted States, shall be acquired for public use,

The requirements of this law are included in the specifications of
the very same department that is declining at the present time to
apply this section 804 to lumber. ,

ts requirements are also applied in connection with the W. P. A.
contracts, and all contracts of the subdivisions of the Government
which are asking for bids on public works. To show the committee
concretely how this works I have before me a letter from the files of
the West Coast Lumbermen’s Association. It is departmental cor-
respondence within the organization, and I will ask that it be in-
cluded in the record. It reads:

The dificulty of identifying lumber of foreign origin to the extent of absolute
proof was again demonstrated at the Culver City, Calif,, elementary school

under construction, W, P. A, project No. 2606.

Included in a truck load of 2 by 6 by 16 Douglas fir was one plece having the
word “Canada” branded upon it, Other pleces in the shipment contained
crayon marks identical with crayon marks on the plece stamped “Canada.”
The logieal {nference would be that every plece showing the similar crayon

symbol was imported lumber.
While the W. P, A. inspector, Mr. Bickenbach of the Los Angeles W. P. A,

office, would not permit the use of this one branded piece, the others, obviously
of the same origin, were allowed to enter into the construction work for the
reason of vendors having mgde previous certification of domestic origin,
In the dealer’s yard imported lumber is generally plled together with the
same specles of domestic lumber and delivered mixed by him to the consumer.
The lack of markings on imported lumber would lead the vendor to belleve
his certification of domestic origin 1g made in good faith.
. The general practice is that lumber is imported from Canada and
is_purchased by retail dealers or put in wholesale yards. It is
mm%led there with lumber of domestic origin and it is then sent out
to fill these contracts, and when the Government inspectors come to
the question as to whether or not a given piece of lumber is or is not
of domestic oriiiln they are very much confused by the lack of the
practice of marking the foreign lumber. That is the situation then
with which the industry is confronted.
Senator Warsa., Mr. Culbertson, is not some of the lumber that
]is irlr)xpo?rted from Canada removed from competition with domestic
umber
Mr. CursertsoN. Removed from competition?
Senator Warse. Removed from competition. Some lumber is im-
orted from Canada that is not in competition with domestic lumber,
18 that not so?
. Mr. CureertsoN. There are certain types, as I understand it, Sena-
tor, of which that is true. .
Senator Warsz. What percentage would that amount to?
., Mr. CorertscN. There are certain types of which we have a defi-
ciency in this counté%.l
Senator Warsua., What percentage would you say?
Mr. CurserTsoN. About 20 or 25 percent, I should say, would be
the correct rcentait:;
. Sebr;at'or ALst, And 78 percent is in competition with domestic
Tumber
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Mr. CuLsertsoN. Seventy-five percent is in competition with do-
mestic lumber, and very severe comgetition, and we believe on ac-
count of the lack of marking very unfair competition with the Amer-
ican product.

The industry feels that, since other industries are receiving pro-
tection under section 804, Tumber is entitled to this protection, and it
can have it by the simple order from the Secretary of the Treasury
that lumber, as it enters the United States, shall be marked as other
articles are marked,

Senator VanpeNBEra. Do you know when the first é)rotest, or re-
quest was made to the Treasury Department to have Canadian lum-
ber marked in accordance with the 1930 law ¢

Mr. CurserTsoN. Sometime in 1986, Senator.

Senator VANDENBERG. And you mean to say that you have never

had an answer? .
Mr. CursertsoN. There has been no decision upon that point at all

by the Bureau of Customs,

Senator VanpENBERG. And you have no information as to what
the Treasury relies upon to justify its position#

Mr, CuserTsoN. I have none at all. I think perhaps the reason
is indicated by the amendment which is put into this bill, namely,
that the practice has gone on of not marking lumber for some reason,
call it carelessness, if you like, or oversight, or whatever it is.

Senator WaLsa. You interpret this new proposal as indicating a
state of mind on the part of the Bureau that they do not think lum-
ber ought to be marked, is that not right #

Mr. CuusertsoN. I am not sure that that conclusion should be

drawn, but it is a recognition of the fact that it has not been marked
and that something has to be done about it, and we have asked them
to do something about it, and they have answered not by remedying
the situation by what seems to us to be the simple way to do it, but
by introducing into the proposed bill a provision which will not help
the situation, but which wi aﬁgravate it.
. Senator Vanpensera. In other words, which will invalidate their
lapse.
r. CuLsertsoN. Which will invalidate the lapse of action by the
Treasury. We feel that the industry has a nﬁ t to have the com-
peting 1&roducl:s marked when they come into the United States.

Mr. Mott mentioned what happened in the House. In the House
objection was made on the floor to subdivision (j) because, although
lumber is not mentioned, it seems fairly obvious that it applies pri-
marily to lumber and because the evidence that we have submitted
is so overwhelming as to justify the conclusion that subdivision (j)
should be eliminated from the bill.

Senator WarLsu. Anything else?

Mr, CoreerTsoN. Senator, may I ask that a letter which was ad-
dressed by Dr. Compton, who is the head of the National Lumber
Manufacturers Association, to Senator Harrison be included at this
pox(rilt in the record? It summarizes the statements which I have
made.

Senator WaLsa. That may be inserted in the record.

Mr. Curnerrson. And I would like also to say that Mr. Henry
Bahr, of the National Lumber Manufacturers Association, appeared

~
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'befqre' the Ways and Means Committee on the same subject and his
testimony appears beginning on-page 164 of the hearing before the
‘Ways and Means Committee on the customs administrative bill.
(The letter referred to is as follows:) .
NATIONAL LUMBER MANUFACTURERS ABSOCIATION.

Hon. PAT HARRISON,
Chailrman, Senate Finance Committce,
Washington, D. C.

DEAR SENATOR ! More than n year ago we requested that the Trensury Depart-
ment enforce section 304 of the Tariff Act of 1030. This section requires that
fmported lumber (Just as any other articles) be so marked as to identify the
country of origin, The statute Is mandatory. Lumber has not been, and
rensonably it cannot be, excepted under {ts terms. Yet the Treasury Fepurts
ment {8 continuing to permit lumber to be entered without the requirea identl-
tication of its foreign origin,

The Department has not made flunl answer to our request, But it recently
submitted to Congress the dreaft of a bill to amend several administrative pro-
visions of the Tariff Act of 1930, including a revision of section 304, 'This
draft bill, introduced originally as H, R, 6738, was reintroduced and favorably
reported by the Ways and Means Committee after minor amendments as H. R.

The proposed revislon of section 304 contains a provision (proposed para-
graph (§) which would permit the Secretaty of the Treasury to except from the
requirement of marking auy article if it has been entered in substantinl quan-
titles In the past § years without marking. Although lumber is not mentioned
by name, this provision would undoubtedly apply to it. Probably it would
equally apply to no other important commodity.

No jJustification or excuse has been stated by the Treasury for this unusual
proposal. On its face the only purpose is to legalize the present nonenforce-
ment of the law. The present law contains four reasonnble grounds for excep-
tions for marking; five other reasonable new exceptions are proposed. Under
none of these nine exceptions is lumber excepted. So it is proposed to permit
the Treasury to arbitrarlly except lumber for no other remnson than that the
Treasury in the past has not required its marking when imported, although the
1angunge of the law Iitself is mandatory in requiring that it be marked.

The hill, H. R. 8099, proposing this exception, is now on the House calendar.
It has been announced that the Treasury is pressing for its enactment. If the
bill is passed by the House and referred to your committee, we ask that you
give us an opportunity briefly to explain this proposed new marking provision
-and to ask its removal, )

We do not belleve that you or your committee will approve of a provision in
effect, that if the Customs Bureau for a period as long as 8 years, succeeds
‘in avolding the enforcement of a clear-cut act of Congress, that act of Congress
shall thereafter not apply.

The offending provision of H. R. 8099 is attached.

Yours sincerely, .
. WitsoN CoMPTON,

Following is the provision in section 3 of the proposed “Customs
Administrative Act of 1937” which, if enacted, would except lumber
from the country of origin marking requirements:

. S.w...?.()! (a) * * * The Secretary of the Treasury may by regulations

i. (.?i} A.nth.orl.ze the exception of any article from the requirements of mark-
ng

(J) Such article 18 of a class or kind with respect to which the Secretary
of the Treasury has given notice by publication in the weekly Treasury Decl-
.slons within 2 years after July 1, 1937, that articles of such class or kind were
fmported in substantial quantities during the 5-vear perlod immediately pre-
ceding January 1, 1937, and were not required during such period to be marked

to indicate thelr origin, , _ :
. Senator Warsn. Mr. Craig. p
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STATEMENT OF DAVID R. CRAIG, WASHINGTON, D. C., PRESIDENT,
" ' - "AMERIOAN RETAIL FEDERATION . .

Senator Warsst, Your full name? .

Mr. Crata. My name is David R, Craig. I am president of the
American Retail Federation. ~

Senator WaLsi. How large an organization is that?

Mr, Crawe, Our organization consists of State and national asso-
ciations of retail merchants, At the Present time the membershi
includes 21 State associations of retnilers and seven national retal
trade associations, The State associations are as follows: C

California, Colorado, Illinois, Indiana, Iowa, Maine, Maryland,
Massachusetts, Missouri, Nevada, New Hampshire, New Jersey, New
York, Ohio, Oklahoma, Pennsylvania, Rhode island, Tennessee,
Texas, Vermont, and Virginia, :
tThe membership at present comprises approximately 150,000 retail
stores. o
I shall confine my remarks to the 48-hour provision of section 81
of H. R. 8099, which you are now considering. This section amends
the present law covering tourists’ exemptions, The amendment has
the unanimous support of all the State and National associations of
retailers affiliated with us, and they authorize us to confirm the request
made to you yesterday, on behalf of a number of other retail organ-
izations by Mr. Charles E, Boyd, of Detroit.

The situation which this amendment proposes to remedy is brought
about by the fact that the present law does not specify closely
enough what it means when it refers to tourists, As a result it
happens that many persons go across the border either to Canada or
Mexico for the specific purpose of buying merchandise, and when
they are confronted by customs inspectors on their way back, possibly
an hour or two later, they describe themselves as bona fide tourists
who have made purchases incident to their journey. Such a descrip-
tion, though made with a perfectly straight face, is often more than
even the most gullible customs inspector can believe.

Ordinary courtesy forbids the customs inspector to call the return-
ing resident a liar unless he has some way of provuig it. This
amendment gives the customs inspector some evidence. It gives him
- at least one way of telling the difference between a tourist and a
smuggler, between a traveler who is really entitled to an exemption
and one who is not. The Present law puts the burden of proof on the
inspector. Actually it belongs on the tourist.

Border residents have taken advantage of the vagueness of the
present law and have gone into this line of customs-evading business
on a large scale. Mr. Boyd yesterday told you that the amount
involved, for Detroit alone, can be put at something like $5,000,000
a year, TThe case is particuiarly bad in Detroit, in Buffalo, in south-
ern California and in northern Washington. In southern California
the fact that Tijuana is a free port aggravates the situation even
more, because goods can be bought there with no duty or tax in their
price, sometimes even without duties or taxes in the countries of

their origin.
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To show gou how the California retailers feel about it, we should
like to read a resolution unanimously adopted by the California

Retailers Association on April 18, 1987:

Whereas residents of the United States are bringing into California duty

free large quantities of goods of Huropean manufacture; and
Whereas such importations are detrimental to the interests of the American
manufacturers, American labor, and American merchants, as well as to the

Federal revenues; and
Whereas a similar condition exists at all ports of entry on the Mexican and

Qanadian borders; and
Whereas such detrimental entry of goods free of duty is under the provision

of eragraph 1708 of title II of the revenue act which grants an exemption on
articles to the value of $100 under certain conditions to residents of the United
States returning from abroad but without any requirements as to duration of
absence from the United States of the person claiming such exemption: There-

fore, be it
Roesolved, That the Cnlifornia Retallers Association, by vote of its trustees

at this meeting, go on record in favor of the limitation of such free entry of
goods into the United States by an amendment of paragraph 1798 of title II of
the Tariff Act of 1030 by a provision that such exemption may not be claimed
by a resident returning to the United States after an absence of less than 8

days; and be it further
Resolved, That the secretary of this assoclation be instructed to request

our Representatives in Congress, and the Nationnl Retail Dry Goods Assocla-
tion, the' American Retail Federation, the Nationnl Association of Manufac-
turers, ete., to advocate the adoption by Congress of such amendment.

The type of merchandise brought in under the protection of the
vagueness in the present law is the type that ordinarily would be
subject to a high rate of duty such as perfumes, furs, Fotbery, table-
ware, cameras, and blankets. The losers are therefore not only
United States retailers, United States manufacturers, and United
States labor, who must compete with foreign stores and foreign
factories and foreign labor, but also the United States Government,
which suffers a considerable loss of revenue.

Section 31 of the bill before you is already familiar to you. It
says in effect that unless a resident remains outside of the country
not less than 48 hours the assumption must be that he is not a bona
fide tourist who made incidental purchases and is entitled to the
exemption, but, instead, is a customs evader who went across the line
with the deliberate intention of making purchases and bringing
them back through the fog in the law, Without this amendment
customs officials must go on giving citizens the benefit of the doubt.
With the amendment the customs inspector has something to go on
in enforcing the intent not only of this law but also of the old one.

Customs officials representing the United States Treasury have
asked for this 48-hour provision in appearances not only before this
committee but also before the House committee which considered
the bill last May. Individual retailers have a}) ared before the
committee asking the same amendment. Our federation, with all
the member associations I have named to you, confirms these requests

and asks you to approve section 81.
Senator WarsH. Mr, Besse.
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STATEMENT OF ARTHUR BESSE, NEW YORK COITY, REPRESENTING
THE NATIONAL ASSOCIATION OF WOOL MANUFACTURERS

Senator Warsr. Your full name?
Mr. Besse. Arthur Besse., National Association of Wool Manu.

facturers,

I want to sqgak very briefly about section 29, The statement of
the ‘Treasury Department and also the report of the House Ways
and Means Committee, No. 1429, very clearly explainsg the purpose of
that section. If the section is enacted, it will enable the Bureau of
Customs to administer paragraph 1111 relating to blankets and
similar articles as that paragraph was administered under the Tariff
Act of 1922 and for the first 5 years of the Tariff Act of 1930.

Senator WavLsH. Are there sone witnesses in opposition to this?

- Mr. Besse. I think the only witness appeared yesterday, Mr, Chair-

man,
Senator Wavrsn. He appeared Tyesterday?

Mr, Besse. I think so. The Tariff Act of 1930 was administered
exactly like the act of 1922 for the first 6 years, until a decision of
the Court of Customs and Patent Appeals, based, we believe, on an
incorrect knowledfe of the facts, reversed the procedure, If this
section is passed, it will make it possible to administer the section
ress intended and as the manufacturers of blankets expected.

as Con
Untif the orposition to this section was expressed yesterday by a
witness we felt it would be unnecessary to take your time to explain

it, but in view of the comments that he made I think we will have
to briefly review the effect of the decision of the court and the pur-
pose of this section 29, '

It is not, I think, to be presumed that the Congress did a vain
and inglorious thing in including steamer rugs in paragraph
1111, but the effect of thé decision referred to is to take out of that

aragraph steamer rugs with fringe, which are practically the only
ﬁind of steamer rugs imported, and put such steamer rugs into

paragraph 1120 .
You, of course, are very familiar with the tariff act, as indicated

by your statements on the floor when the act was being discussed in
1929, and it is unnecessary to remind you that even those who op-
posed the imposition of a duty on raw wool were insistent that if
that duty was imposed there should be a compensatory duty on wool
ontering in the form of piece goods, otherwise, of course, wool which
was subject to duty in the raw state would enter free of duty if it
entered in the form of manufactures of wool.

‘Mr. Bevans yesterday mentioned certain equivalent ad valorem
rates obtained by adding together the specific rate and the ad va-
lorem rate and dividing by the foreign value, claiming those rates
‘ere excessive, presumably to suggest that the rates should be re-
dnced by continuing an obviously incorrect assumption that Congress
did not intend to provide for steamer rugs with fringe at all, but
merely for those rare instances where such rugs without fringe may
be imported, . , A
" The question here, however, is not one of rates but one of classi-
fication. Congress obviously intended steamer rugs to be assessed
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but since the Customs Court has held that the,
phrase “of blanketing” means that the blanketing must have a sep-
arate existence as such before something is made of it, and has
further held, on incomplete evidence, that the fabric of which
steamer rugs with fringe are made did not have such a previous
existence, the obvious remedy is to deleto the words “of blanketing.”
This will correct the present difficulty and will allow the Burean of
thg“Customs to revert to the administrative practice hitherto pre-
vailing,

ThegSummm-y of Tariff Information prepared by the Tariff Com-
mission dotails the purpose of including the phrase “of blanketing.”
The report states that a chtmge in the blankoet paragraph was neces-
sary for the purpose of inclu in% in that paragraph fancy blankets
robes, and rugs “when similar to blankets in construction and method
of manufacture” rather than including them under a paragraph cov-
ering woven fabrics which prescribed a higher rate of duty.

When_enacted Y“"“"ﬁ“p‘ 1111 included the phrase “made of
of blanketing.” This phrase the Court of Customs and Patent Ap-
peals has interpreted otherwise than was intended. Congress ob-
viously had no intention of differentiating between steamer rugs
with ritgxe and without fringe. If they had they would have so
stated. But the decision of the court now makes that distinction,
assessing rugs with fringe under paragraph 1120, with no duty on
the wool content, and assessing steamer rugs without fringe which
tlliiii,l in every essential particular, the same article, under paragraph
We are not at all disturbed over the suggestion made by the wit-
ness yesterday that this paragraph would permit the possible classi-
fication of rugs and robes that might be of pile fabrics or knit fabrics
under this paragn:{;h, because those articles would not be steamer
rugs and'they could not be utilized for thé’ purposes for which the
iré-generally used, because in paragraph 1111 there is a clause whic
lilnitd'the importations to fabrics 9 feet in length or under. '
I believe that the proposed amendment, section 29 of this bill, will

coPreét & very great injustice and will effectuate the original inten-
tion' bf the Congress, '

I will take no more of your time, except to say that I understand
that the wool felt hat manufacturers have a similar problem in con-
nection with paragraph 1115 (b), where the Customs Court has
ruled, as I understand it, that the felt had no previous existence as
such and consequently, fbelieve, Senator Gufley has suggested an
amendment to remove from that paragraph the word “feft,” just ag
we wish to remove from paragraph 1111 the words “of blanketing,”
as provided in this section 29, :

nator WaLsn. We will adjourn until a quarter past 2. :
(Whereupon, at the hour of 12:10 p. m., a recess  was taken until

2:15 p. m. of the same day.)

under pnra;i)mph 1111,

"AFTERNOON SESSION -
" The ¢committee reconvened at 2:15 p. myy.at thqiexpirdtion of the

recess,. P U SR L O A N T R N E '
Senator Warsn. The committee will come to order. Mr. Ely.
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STATEMENT OF NORTHCUTT ELY, WASHINGTON, D, C.

Senator Warsit, Your full name? . ‘

Mr, Evy. Northeutt Ely. T appear here for Mr. Wirt G. Bowman,
the chairman of the First National Bank of Nogales, Ariz,

Senator Warsi. You are a resident and a lawyer in the city of
Whashington .

Mr, Eny, Yes, Senator. Mr. Bowman is also interested on the Mexi-
can side of the line, as Mr. Milnor is. However, I am presenting some
views on this 48-hour limitation, with particular reference to the
effect upon the towns on the American side of the line, Before I
conclude I will submit a form of amendment dealing with the matter;
you asked this morning if specific amendments have been pre]’)lgred,
and one has been prepared upon which the Arizona peo‘plo and Texas
ploople are in accord; I hope it meets with the Michigan situation
also,

The $100 exemption was designed, I take it, as a convenience for
bona fide tourists. The abuses which are complained of in regard to
it are in several categories: Lo

First. That it is being made to apply to a type of goods which a
bona fide tourist does not buy, but which are bought over the line by
people who go there for that purpose. )

Second. That a bona fide tourist is not likely to go out of the
country once every 30 days and does not need that frequent an
exemption,

Third. That thero is no helpful definition in the law now as to what
is a bona fide tourist. :

This bill does not attemgt to reach the first two of such complaints.
‘That is, it does not limit the type of goods which may be brought in,
nor does it limit the frequency with which the exemption may be
claimed. It does seek to set up a standard which will aid adminis-
tratively in determining whether the tourist is a bona fide tourist or
whether he went abroad, across the line into a contiguous foreign
country, to buy goods there. , .

The 48-hour provision may be workable applied to the Canadian
border alone, As applied to the Mexican border it works a discrim-
ination in several respects. In the first place, the Mexican towns
across the line from ours are not gateways to Mexico, with the single
exception perhgl!)s of Laredo, which is a gateway on the highway to
Mexico City. The tourists who cross the border into Mexico (with
the exception of tourists crossing at Laredo, bound for the interior)
are, by and large, east and west bound, American tourists going from
one American locality to another. That is, they are going from the
east coast to California, or intermediate goints, and they stop off or
detour at El Paso or Nogales, or other border towns for the purpose of
seeing the sights in Mexico, i)uving the curios, and in part, no doubt,
attracted by the ability to purchase foreign (f,roods there as an incident
to their trip, just as a man going to Bermuda might do. There is no
occasion for anybody to stay on the Mexican side 48 hours unless he
goes there‘spec,lﬁgall'y to buy goods and to take advantage.of this new

orm of exemption; he either goes deep into the interior, which
requires many days. or he stays a few hours in the border towns.

The writing in of the 48-hour proviso is'siinply going to have the
effect of depriving the bona fide small tourist, the automobile trav-

41551—38——10 _

~
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eler, of the opportunity of the exemption at all, while leaving it wide
open to two classes of people; one is the man who can afford the
deeper interior trip to Mexico City and is, in that respect, like a
tourist to Europe, and the other is a man who can afford to stay over
the line 48 hours at some resort. It leaves wide open the door to a

rofessional border crosser, who can cross once in 30 days, as he did

fore, stay 48 hours, and claim the exemption. ,

There is no test as to the character of the goods, or anything of that
sort, and, as explained earlier, he may even have the goods sent to
him after he has returned. They do not have to come with him,

The resolution seeks to give to the enforcement of the law a degree
of flexibility which will permit the Canadian d)olicy, established by
their law, to be copied and enforced by our Government along the
Canadian border, without requiring the solution designed for that
situation to be ironclad in its application to the Mexican border.

A tourist, I presume, crossing at Datroit or some other border city,
bound into Canada, is bound north, It is a gateway he goes through,
If he stays less than 48 hours, perhaps it is a fair presumption that
he did not go through as a tourist, but that presumption is wholly
inapplicable to the southern border.

1at we want is an amendment which will delete the inflexible
rovision in this bill that limits the $100 exemption to a man who has
n out of the country 48 hours, and substitute the authority for the
Treasury Department, when it finds that a limitation is imposed as to
time by a contiguous foreign country upon purchases made in the
United States, to enforce a like limitation as to the exemption upon
articles purchased in that country. .

The &madinns have adopted that policy; they have imposed a
48-hour restriction upon the exemption allowed upon purchases made
here, and in addition they have gone further; they have restricted the
frequency of the exercise of the exemption to once each 4 months
instead of once each month.

The bill as drawn does not attempt to reach the strictness of the
Canadian position by changing our 1-month proviso to 4 months.
and consequently in our proposed amendment we have not endeavored
to do that; we have dealt solely with the 48-hour provision.

I do not think there can be any question of complications with
Canada, since we are permitting to be applied as against Canada
a policy which Canada has initiated, and we are not attempting to
go as far in enforcing that policy as they have, since we do not
change the frequency provision. If you please, I will read the
specific lan%mge.

Senator Wacrsa. Is there any Mexican law on this subject?

Mr. Evy. I am told that there is no Mexican law at present allow-
ing an exemption. Actually, I am informed the collectors of the
Mexican border towns exercise some discretion, and chambers of
commerce along the border are negotiating with the Mexican bodies
for a reciprocal arrangement,

I will read this for the record. =~ -

On page 89, lines 9, 10, and 11, strike out the following:
who has remained beyond the territorial limits of the United States for a period
of not less than 48 hours and— - A

On page 89, line 18, ingert after the colon the following: -
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Provided further, That if the Secretary of the Treasury finds that an exemp-
tion allowed by a contiguous foreign country upon articles purchased in the
United States is restricted to a returning resident who has remained beyond
the territorial limits of such country for a specified minimum period of time,
the sald Secretary, by regulations to be preseribed by him, may restrict the
exemption authorized by this section as to articles purchased in such country
to a returning resident of the United States who has remained beyond the
territorial limits of the United Btates for a like minimum period of time, not

greater than 48 hours,

Senator VAanpeneerg. Have you any objection to making it read,
“ghall restrict,” instead of “may restrict”{

Mr. Evy. I have no objection, This amendment has been dratte.
in collaboration with Senator Hz:i;gen’s office.

Senator WavLsu. Is this amendment acceptable to the representa-
tives from the State of Texas?

Mr. Simons. Yes, sir; that is satisfactory to us,

Mr. Kazen, That is satisfactory to us, except this, that it does not
go far enough, That, as far as it goes, is satisfactory to the repre-
sentatives from Texas,

Mr, Evy. For the purpose of the record, I have here from Senator
Hayden’s office a letter which he had received from the Nogales
Chamber of Commerce, enclosing a resolution, that I would like to
have incorporated in the record. Like expressions have been re-
ceived from the chambers of commerce at Douglas and Tucson.

Senator Wavrsa. That may be done.
(The letter referred to is as follows:)
THE NOGALES CHAMBER OF COMMERCE,
Nogales, Ariz., May 25, 1937,
The Honorable United States Senator CARL HAYDEN,
Washington, D. 0.

DeAr Smr: The enclosed resolution speaks for itself and represents the efforts
of the Nogales Chamber of Commerce to combat and defeat proposed national
legislation as contalned in H. R. 6788.

We shall be most pleased to have your cooperation in this regard.

Thanking you in advance for your consideration and efforts, we are

Yours most trauly,
H. P. WATRINS, Secretary.

RESOLUTIONS

Whereas the tourlst trade along the southern border of the United States has
become the chief industry to that sectlon; and

Whereas the ease with which short trips are made abroad and purchases made
incident to these trips have been the major factors in developing this trade; and

Whereas this lack of red tape has helped to bulld reciprocal trade between
Mexico and the United States; and

Whereas any legislation looking to Increasing Government red tape and mak-
ing any transaction made in Mexico more difficult to reconcile with United States
Customs Service would result in serious losses in forelgn exchange of trade; and

‘Whereas proposed legislation contained in H, R. 6738 does seek to increase red
tape and add burdens to those inclined to make short trips to Mexico: Be it
therefore )

Resolved, That our congressional Delegates, the Honorable Henry F. Ashurst
and Carl Hayden;, Senators, and John F. Murdock, Congressman, be, and are,
herewith petitioned to use their influence to defeat H. R, 6788 for the reasons:

1. The majority of the purchases made by tourists in Mexico offer no competi-
tlon to United States merchants. The purchases are made because the tourists
are in Mexico and desire to have souvenirs of their trip abroad. . '

‘'9, The ¢latse in H. R. 6738 providing for a 48-hout stay in foreign territory
wlill add to the burdens of the tourist trade so as to remove one of the chief

border attractions.
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(Slgned)  Jaex Tk Preatdent,

Attoat

B WATRING, Seerctory,

Sonator Warsw, Mr, Favloy,

STATEMENT OF J. W. FARLEY, NEEDHAM, MASS, CHAIRMAN OF
THE BOARD, MERRIMAC HAT CORPORATION

Senator Watstt, Your nawmo ig J; W, Favloy?

Mu, Faniwy, Y, siv,

Senator Waiatt, Your wesidenco?

Mre. Fariny, Noodhawm, Mass,

S\\;\M(\l‘ Watstt, You ave an officer of the Morvimae Hat Corpora-
tion

My, Favtey, Tam chairman of the boand,

Senator Watst, What manufactuving plants have they

My Fariey, Weo have one ot Amesbury, Mass,, and a subsidiary at
Uptan, Mass, and a partial subsidiavy in Beacon, N, Y. I also wep-
rosont all the other manufactuvers of wool and felt hat bodies, which
aret Mahn Bros, Co, Reading, Pa; F. & M, Hat Co., Denver, Pa,;
Geo. W, Bollman & Co, Adamstown, Pa.; Adamstown Hat Co,
Adamstown, Pa.; Beebo Manufacturing Corporation, Beacon, N. Y.;
Neuman Endler Co,, Danbury, Conn.; Merrimac Hut Corporation,
Awwsbury, Mass.; Dutchess Hat Works, Inc,, Beacon, N. Y.3 Wagner
Hat Co.. Haverhill, Mass.: Wm. Knowlton Sons Co,, Upton, Mass.;
Edwin D, Pickert, Milford, Mass.

Also, while not specitically representing these others, I am appear-
ing for them and they will later endorse what I say, I believe, and
they are: United Hattars (union), Millinery Stabilization Commit«
tee, Wool Merchants, Evans & Levering (wool scourers), Wool
Growers Association. o

We appear in this matter in favor of an amendment to H. R. 8099,
which we s -~ be inserted immediately subsequent to the one
referring to blankets about which you have heard this morning. Our
situation as to the wool felt hat and wool felt hat bodies js sub-
stantially the same as that, o v

- Under section 1118 (b) it was intended, we beliove, to include the
articles in question. : : o R
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Sonntor Warar, Will you rend that sectiont Tt Is n short, one,

Mr, Iannky. As onncted, it stntos a8 follows: :

Bodien, hoos, formn, nnd shingess for bitw, bonnets, enps, bogeds, und sindlne
articlon, mnnufaetnrad wholly oF o prt of waol feit, H conte poy ponnd gnd
a6 per contum ad valorews ond S ndditlon thareto, on nll the foregolng, 114
wikledd, atamped, Wocked, or teimmed - (Jneluding fdshed s, Bonnsts, cigm,
otetn, nid slntlnr netielon), 25 contu por nrtiels,

Now, that wos Iater changed us to the rte,
~ Sonntor Warsn, By Presidentin order? ;

Mp, Fanrey, Yos, sivs the ad valovam was dropped o 65 lmr-
cont; and the duty on the separate wriicles, finished hats, to 12V,
instond of 25,

Sonntor Watsn, When was that donet ‘

Mr, Iansey, ‘The President’s proclamation is dutpd Mareh 16, 1031,

Rinco the net was pussad, overy dealing with thers articles by the
Tronsury Departmont, by the enstoms, and by all concorned, wag on
the sesnmption that it mennt that these articles made ont of wool are
govornad by that section, 11 in eloar that that is what they yelntad
{0, 'I'he importers have questioned ity and by decision which hias enme
down slnes this was lm"nru the House, thig bill, they decided that
hoenuse of o teehnieal rulessoe

Sonntor Warsir (interposing), Sines last August? ;

Mr. I'ansry, Yes, airs that although these bodies were felt or felt
waol, thay wore not within the specific tering of that section, becanse
the wool Talt. did not exist independently before manufacture,

Sonntor Warsir, Were the lower rates fixed by Pregidential order?

Mr. Fanrey, You, The court mling threw them into 1115 (a),
and under that the specific duty becomas 33 cents per pound and the
ad valorem 45 per cent. So that in both places the duty is dropped

0

by 7 cents specifieally and by 10 pereent on the ad valorem. Now,
wo chiim and maintain, sir, that that is exactly what Congress did not
intend,

Senator Warsir, When was that decision?

Mr, Fanrry. That came down in November, the decision from the
Customs Court of Appeals, The prior decision, which was of the
lowor conrt, was in favor of our contention that it mean wool felt
hat bodies. )
" So;mtor Watait, Has there been any increase in imports since that

ime :

Mr. Fanriry, Tt is difficnlt to say, sir. T could answer “yes.” as
there is apt to be a seasonal increase any way. We maintain, whether
it would he provable beyond doubt or not, there was a very great in-
crease. It was partly explainable by seasonable matter, looking
toward the next seasoon. s

The intention of the Congress we think is perfectly clear from the
record, and I would point out that even the court, in the concurring

opinion of the court, held—and this Judge Brand: :
- After studying carefully the legisiative history I do not have the slightest
doubt that when Congress framed subdivision (b) of paragraph 1115 it in-
tended to include therein the particnlar kind of merchandise involved.
. Now we rest substantially on that. Tt is perhaps appropriate for
a moment to discuss the decision.  We feel it was erroneous, but it is
nonetheless the decision, but whether erroneous or not it has effect.
Now the effect is incalculably digastrous to the industry. There are
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ample figures there in the possession of the customs department.
of course, showing that even under the prior rate, the one establishe
by Congress, as reduced by the Presidential proc’lamation, there is a
flood of imports.

Senator WarLsu. Where do these come from?

Mr. Faniey. It was formerly Italy that was the chief country, but
the Japanese started, and the wave of their imports has been growing
tremendously, so that now they have become, in this last year, the
country of chief import, and every time you take your eye off the
figures they are mult:f)lied exceedingly, and under this we have ever
reason to believe and every apprehension that they will swell still
more,

Now, even prior to this, as I say, it was a difficult struggle.

Senator WaLsH, Prior to Presidential orderf

Mr. Fareey. After the Presidential order, and particularly prior
to this court decision. With this lowered rate it has practically
doomed that industry. We cannot compete, paying the rate that we
do, with Japanese labor, but I very distinctly want to make clear that
we are not now trying to get into any tariff discussion. We merely
ask that the rate intended by Congress, admittedly intended by Con-
gress, as modified by the President’s proclamation be restored, but I
can assure you that it is absolutely vital to this industry. Unless
that is done the hand of the Jap closes right on our throats and we
will inevitably choke. We hope that we can have Congress’ intention
clarified, and, if possible, as promptly as feasible, because it is a des-
perate situation. :

Senator WavLsu, Have you seen the report that the Treasury De-
partment has made on this subject?

Mr. Fartey. Yes, sir.

Sena?tor WawLsh. Is the proposed amendment by them satisfactory
to you

Mr, FarLey. Entirely.

Senator Warsa, Very well.

Mr. Farcey. I will be very glad to answer any questions that I
can, We have prepared a very brief statement. May I have that
presented to the stenographer and included in my testimony ¢

Senator Warsa, You may, Mr. Farley.

Mr, Faguey. It is, in substance, what I stated.

(The brief referred to is as fohows:)

CRITI0AL CONDITION OF THE Woor FeLT HAT PRODUCERS AND RELATED INDUSTRIES
‘DUE 10 NULLIFIOATION OF PARAGRAPH 1115 (b) oF Aot or 1030

NULLIFIOATION OF PARAGRAPH 1113 (B) OF AOT OF 1930 BY TEOHNIC.AL CONSTRUCTION
CONTRARY TO INTENT OF CONGRESS

Origin of paragraph 1115 (b).—Under the Tarift Act of 1922 wool-felt hat
bodles were classified in paragraph 1115 as articles of wearing apparel in chief
value of wool.

In the Tarift Act of 1930 Congress recognized the necessity of providing a
gpecial paragraph to cover the rapidly increasing imports of wool-felt bodies
and enacted 1118 (b) as follows:

Paragraph 1118 (b). “Bodies, hoods, forms, and shapes for hats, bonnets, caps,
berets, and similar articles, manufaciured wholly or in part of wool felt, 40
cents per pound and 75* per centur: ud valorem; and in addition thereto, 'on

175 to 55 percent ad valorem,
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all the foregoing, if pulled, stamped, blocked, or trimmed (including finished
hats, bonnets, caps, ‘berets, and similar articles), 25°% cents per article,”
“'g%t)es changed by Presidential proclamation dated March 16, 1931 (T. D.

It will be noted that the above paragraph includes the phrase “manufactured
wholly or in part of wool felt,” which was intended to qualify the words “hats,
bonnets, caps, berets, and similar articles,” but which could be construed to
qualify the words “bodies, hoods, forms, and shapes.”

Nullification of paragraph 1115 (b).—Under the act of 1930 over 110,000,000
wool-felt hodles have been imported and these have all been classifled under
paragraph 1115 (b) by the Treasury Department., However, this action has
been protested and tried in the case of Oohn and Leiwls v. United States. The
importer contended that bodies were not “manufactured wholly or in part of
wool felt,” and therefore not dutinble under 1116 (b). The United States
Customs Court disallowed the protest on the grounds that legislative history
clearly showed that paragraph 1116 (b) was intended to cover the bodies in
question, The importer appealed this decision and on November 22, 1937, the
Court of Customs and Patent Appeals reversed the lower court and sustained
the protest of the fmporter on the grounds that legislative intent was immaterial
unless the language was ambiguous. The importer satisfled the court that
bodies are not “manufactured of wool felt” even though they are wool felt
after they are manufactured. The court does not appear to have given any
consideration to the fact that the phrase “manufactured of wool felt” refers
to “hats, etc.” and not to “bodles, ete.”

The effect of the court’s decision is to make unfinished “hat bodies and
shapes” dutiable as “clothing and articles of wearing apparel” at 83 cents per
pound and 45 percent ad valorem under paragraph 1115 (a) instead of 40 cents
per pound and 55 percent ad valorem as heretofore classifled.

AOTUAL USE OF PARAGRAPH 1116 (B) IN ACCORDANCE WITH INTENT OF OONGRESS

The action of the Court of Customs and Patent Appeals is the only exception
to a series of officlal actions which have classified wool-felt bodies under para-
graph 1115 (b).

Among these are the Treasury Department, in connection with entering the
110,000,000 wool-felt bodies imported since 1830; the Treasury Department, in
connection with dumping complaints; the Tariff Commission, in its 1831 report
on wool-felt hat bodies under section 336 of the act of 1930; the Tariff Commis-
sion, in its 1034 report on wool-felt hat bodies under section 8 (e) of National
Industrial Recovery Act; the President, in his proclamation published in Treas-
ury Decisions 44715; the United States Customs Court and the Court of Cus-
toms and Patent Appeals in their decision in the case of Feltea Corporation v.
Dutohess Hat Works (21 O. C. P. A, 403), published in Treasury Decisions

46957,

Bffeot of nullification of paragraph 1115 (d).—~If this decision is allowed to
become effective—

The Government will have to rebate about $2,600,000 to the importers.

Domestic producers of wool-felt bodies and wool-felt hats will be unable to
meet the respective reductions of 80 cents and $1.80 per dozen in the selling
prices of the foreign products and disnstrous unemployment will follow.

Domestic agriculture will probably lose the major part of its annual market
of approximately 14,000,000 pounds of short wool which i{s now consumed by
the domestic wool-felt body industry. This i8 especially serious at this time as
the United States Census Bureau reports that the consumption of wool in the
United States i1s at a very low point,

Importers will receive rebates of $2,500,000 on all wool-felt bodies and wool-
felt has imported since 1930, notwithstanding the fact that these goods have
been sold by these importers at prices figured without consideration of these
rebates, The reduced duty will enable the importers to absorb that portion of
the market which the domestic producers still retain.

Foreign producers in Japan and Italy will benefit by the Increased volume
which they will gain through the lowered duty. Imports of these items now
come 44 percent from Japan and 42 percent from Italy. During 1937 imports
from Japan and Italy were approximately 8,000,000 and 7,500,000, respectively.
In the case of Japan the 1038 and 1987 fmports increased 142 percent and 28
percent, respectively, over preceding years. With the reduction in duty Japan
will undoubtedly soon dominate our market. .

925 to 1234 cents per article. -
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AOTION RECESSARY TO mNBTATB PARAGRAPH 1118 (B) AND BAVE INDUSTRY

In 1930 Congress enacted paragraph 1118 (b) for the sole purpose of covering
wool-felt bodies and wool-felt hats, but unfortunately left an ambiguity in the
construction of the words. In November 1987 the Court of Custonmis and Patent
Appeals nullified this action by deciding that wool-felt bodies and wool-felt hats
‘did not come within the particular construction which they attributed to the
words. It is noteworthy that the concurring opinion of Judge Bland admits his
conviction of the iIntention of Congress, but states that he feels compelled to
follow the technical construction rather than to carry out that intention,

To remedy this anomaly there has been introduced in the SBenate an amend-
.ment to section 20 of the customs administrative bill (H. R, 80980). This bill
f8 now before the Senate Finance Committee. Section 29 of the bill as it
passed the House covers a sltuatfon like our own where the manufacturers of
blankets had been divested of their protection by reason of a declsion of the
Court of Customs and Patent Appeals. Our amendment adds to section 20 of
the bill this sentence: “Paragraph 1118 (b) of the Tariff Act of 1930 (U. 8. C,,
1934 edition, title 19, sec. 1001, par. 1115 (b)) is hereby amended by deleting
therefrom the word ‘felt’” By deleting the word ‘“felt” from paragraph
1115 (b) of the Tariff Act of 1930 wool felt hat bodies will be restored to that
paragraph, which was the original intent of Congress when that paragraph

was written,
Woor, HAT MANUFACTURERS' ASSOCIATION,
. B. F. SAncenT, Jr., President.

AMPESBURY, MABS.

(Subsequently Senator Walsh received the following letter and en-
closures from Mr. J. W. Farley, which were ordered inserted in the
record.)

MEeRRIMAO HAT CORPORATION,
Boston, Mass., January £9, 1988.
Hon. Davip 1. WALsH,
Senate Office Building, Washington, D. C. . T

My DEear SenaToR WALSH: I want to express our appreciation of the oppor-
tunity to be heard before your committee yesterday, and for the courteous
hearing which we were given.

It has occurred to me that perhaps, in response to your question of whether
or not, because of the lowered rate consequent upon the decision of the Court
of Customs Appeals, there had been any great increase of imports, I rather
understated what had taken place since that decision, as a rosult thereof,
or otherwise, we bellieve as a result. '

I am enclosing herewith the figures which T said I would furnish to the
committee, and you will see, I think, that they indicate very clearly the addi-
tional influx which has taken place.

This is perhaps particularly noticeable in “General fmports,” because a con-
siderable number of the imports have been brought in and left in bond,
awaiting a favorable opportunity to take them out. This means that in addi-
tion to all goods already in the country. a still further accumulation is await-
ing release, which will still further affect the domestic manufactures.

Very truly yours,
i . J. W. FArrey,
General imports, wool dodies '
Italy ‘ Japan Qthers All
Yeur ' Per Pet “Por : ' ‘1 Pa
r
Number pound Number pound Number pound Nuruber pound
1083 —nemoanaaennn..| 11,008,182 | $0.00 1,180,140 | $6.75 | 12,280, 200 62
1083.50I0oinn m.%hos o9 11493',«04 v &m.m .
1085 & idd 84 asas | e | i | re | Besas| o
- oot £4 k- 1 :8§ Ankar °1§ a0 | 108| BT %
1087 (i month). .20 7966066 | L1L| 10108010 | - 17| L7eL20| o6 | 10840198 | -les

of coo
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Imports for consuimption, wool bodles

Italy Jopan | Others Al

Per Per
Number | jozen [ Number | 4570

1,306, 660 0.?,6 12,645,073 0.65

1,480, .70 | 11,819,232 .00

975, 200 0! 118,837, 206 92
, 654, 303 +98 116,451,033 .02
3,903, 181 1.06 | 31,389, .88
2,054,170 | 1.08 | 16,847,084 .04

Senator WarLs. Who else wants to be heard on this subject ?

STATEMENRT OF MICHAEL J. WARK, N. J., SECRETARY-
TREASURER, UNIEBY HATTERS, CAP, MILLINERY WORK-
ERS INTERNABEONAL UNION

4 ’ APy, R
Senator WfLan. Your full nae! "“*w Q’Q.
Mr. GregR. Michael F, en, R
SenatonfWaLsH. re dp you gesid '
Mr. Gyjeen. Ne M
Senatdt Warsu you represent; eref

'r WaLs _Whichﬁ;ﬁu ? B} .
g,
16cht

Mr. @Green. T agr' e : '

Senafor Wars#y An ‘K ere is thit, ed?

Mr. @reen. Lo8ated all &ver the; n}u _ £
al}furlioni

. es. :
Senatr Warsm.}, e workes#al zed'¥ :
Mr. Gigen. Sev percent. “&FHe spefker is flle secrefjiry-treas-
urer of that organization knowir@s the Y/ni attersg/Cap, and

Millinery Workers’ Internatiofial Upion. .
. GentlemeM, wo are her§ presenting the Pwpoint ojfthe workers
in this indust®g on the matter” jiist-brought to your gention by the

g me. The court interpretatiqu?.
erious difference to the wople#rs in the industry,
because, as we have afisdgized the figures, f415 (b) is stricken out,
through this interpretation ft= willsment*s difference of 80 cents per
dozen on the body felts from which we fabricate the hats.

The decision further eliminates 1214 cents per unit, in fact, $1.50 a
dozen, which will mean a differential of $1.50.to $1.80 per dozen hats
manufactured in this industry. It is impossible to conceive what will
become of ‘the industry, because the industry cannot stand it. As
the’ gentleman preceding me stated, the importations from one of
those countries alone has changed, according to'the figures, 142 per-
cent in this particular wool-felt,’imiustry on hats. - D
" Senator Warsa, Increased importations? - :

Mr. GreeN. Increased importations.

Senator Warsn, In what period of time?

Mr. Green, Would the Senator permit that question to be an-
swered by a succeeding speaker?

Senator Warsn. Very well, sir,

gentleman precdd
will make tﬁe mostrgg
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Mr. Green. I rather take the position that I am speaking for the
workers in the industry, that the figures and the facts might also be
read by me, but I prefer that that be done by the other gentleman.

Senator WaLsn, Very well, ) . .

Mr. GreeN. We have 50,000 workers in this industry in the United
States. This particular portion of the industry is centralized in the
States of Massachusetts, Connecticut, New York, New Jersey, and
Pexmfiylvania, insofar as the fabrication of the ‘)ody work 18 con-
cerned, the actual first manufacture, but it is distributed throughout
the 48 States where it is then fabricated into the final hat, through
what we term the millinery division of our organization.

You can readily see, gentlemen, that with this differential in cost
of dozens as against the American producer, that it will have a dis-
-astrous effect uKon the employment of these men and women in the
industry, We know that the intent of the act by Congress was pur-
posely to take care of the s;i‘eciﬁc articles mentioned in that subdi-
vision, or that subsection. The congressional and senatorial repre-
sentatives of the States had to do with that legislation for many
years, and we used the terminology of the trade.

We have wool felt and fur felt, both types of felt being made from
the hairs of animals—wool making one type of felt and the hair of
rabbits and smaller animals being used for fur felt. If we did not
use the term “fur felt,” Senator, we would have to call a hat a fur hat.
Now, when you call & hat a fur hat you are then dealing in the
Siberian and Russian type of fur.

A hat is felted only when the fabrication process brings the hair
to the felt, making felt from the very beginning.

There is the natural tendency of hair to felt, the fibers intertwine,
and whether it is hand or machine processed, it naturally felts.

Years ago we only had fur felt, and the term “wool felt” came into
vogue as defining the distinction between the two types of felt which
finally make the same character of hat. Insofar as the layman is
concerned, he could not determine the difference in most of these
qualities, ' Wool or fur may have the same dimensions, the same trim-
ming, the same appearance, the same color, and you could hardly
detect them apart, in certain lines.

If this decision is not corrected by the Congress it will have a still
more far-reaching effect. If such a hard-line decision can be accepted
as nullifying the intent of Congress there is nothing to prevent the
same line of distinction in technicality being drawn in fur felt, but
the position _xm%ht. also be taken l}y the importing interests that fur
is a commodity by itself, and that felt is nonexistent, so that the Gov-
ernment is facing not alone a tremendous assault upon the intent of
ConEress in this particular thing, but in the fur feits as well,

The representative of the workers in this industry states that we
are thoroughly in accord with the amendment making a clear defini-
tion of the intent of Congress in the first place, anﬁ that we hope
that the Finance Committes will so recommend. ‘

Senator Warsa. Very well, sir, Who else is to appear on this

subject ¢
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STATEMENT OF JOSEPH HELFER, NEW YORK OITY, REPRESENTING
THE MILLINERY STABILIZATION COMMITTEE

Senator Warsi. Will you state your name?
Mr, Herrer. Joseph Helfer, New York City.
Senator Warsu, You represent the Millinery Stabilization Com-

mittee.

Mr, Hevren. Yes, sir.

Sanator WaLsi. You may proceed. )

Mr, Hevrer, Mr. Chairman, and gentlemen: I appear in full sup-
port of the appeal made to you gentlemen by Mr. Farley, in behalf
of the problem facing the millinery industry and the body industry
by this recent decision, with the inclusion that I speak in the interest
of 600 manufacturers in the metropolitan area. The majority of
these 600 are all small units, largely undercapitalized.

I am identified with this millinery industry for 32 years. I have
seen the industry in days when a man took pride in being identified
with it, until about 4 or 5 years ago when the foreign countries
started to use the millinery industlg' in this country as the dump-
ing ground of the cheap wool-felt body. I have seen that part of
the industry being kicked around like a football, until we are today
lying in the ﬁutter. However, the industry tried to cope with the
situation, without being further alarmed than necessary.

The purpose of the committee is an impartial tribunal created by
suggestion of the mayor of New York and comprised of three public
service men, without remuneration, to find facts and plan for the
stabilization of the millinery industry. However, we find that by
this recent hair-splitting decision of the Customs Court these manu-
facturers will not only have to cope with the problems of the indus-
try created by the dumping of these bodies into our market, but a
greater element of danger appeared by the fact that fully fabricated
and manufactured hats will possibly and without question be ship;})‘ed
into this country in competition with our industry. We find, if that
were the case, that there is nothing else for these 600 manufacturers,
who depend upon the lower bracket millinery to wind up their busi-
ness, if they still have one, and consign themselves to the scrapheap,
because it is physically impossible for these men to stay in business,
trying to maintain the American standards of industry and labor, in
competition with the standards of industry and labor of these for-
ei%x countries, especially those of Japan and Italy.

enator WarsH. Very well, sir. Thank you. At this point there
may be inserted in the record the letter from the Treasu Depart-
ment with reference to the amendment offered by Senator Guffey.
JANUARY 27, 1038,

Hon. Par HARRISON,
Chairman, Oommittee on Finance, United States Senate,

Dear Ma. CHamuMAN: Further reference fs made to a letter received from the
clerk, Committee on Finance, United States Senate, dated January 14, 1088,
enclosing a copy of an amendment to H. . 8099 intended to be proposed by
Senator Guffey and requesting a statement of this Department's views on the
proposed legislation.

The proposed legislation, if enacted into law, would amend paragraph 1115
(b) of the Tariff Act of 1930 (U. 8. C,, title 19, sec. 1001, par. 1115) by deleting
therefrom the word “felt.”

Paragraph 1115 (b) of the Tariff Act of 1930 reads as follows:

Y
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“Baodies, hoods, torms, and shapes for hats, bonuets, caps, borets, and simi-
Inv artieles, nunufactured wholly ov In part of wool felt, 40 cents per pound
and 76 pereent ad vatorem and, in addition thereto, on nll the foregoing, i€
pulled, stamped, bDlocked, or telmmed  (neluding finished hats, bonnets, caps,
berets, and shndiar artleles), 20 cents per artiele,”

1n o proctamation, olfeetive April 16, 10841, "I D, 44716, the Preestdent veduced
the rate of 78 pereont ad valorem specltled In that parageaph to 008 peveent ad
valorem and the rate of 28 conts per avtlele to 124 cents por artiele. A copy of
DTN IR enclosed,

The proposal now under conslderation wounld, If accepted, extend the classifl-
cation provided In the rubparagraph nbove quoted (o artleles of the chavaeter
deseriindd thereln, If munufuctured wholly or in part of wool, whether or not
nade by the felting process.s It has been the practiee to classlfy under this
subparagraph hat bodles or shapes conslsting of wool felted tn the process of
manufacture.  In a recent declslon, published as (187) T, D, 40338, the United
Btntex Court of Customs and Patent Appeals reversed a declsion of the Ualted
Rtatex Customs Court and held that i the production of certain wool hat bodles,
wool felt did not oxist as an entity until the completion of the hat bodies, and
that, accordingly, guch hat bodles were not "manufactured wholly or in part of
wool felt.”  ‘The resalt of this declslon wag to sustain the fmporter's protest
olaiming classitleation under paragraph 1115 (a) of the Tarii® Act of 1030, cover-
fng “clothing and artleles of wearing apparel of every deseription, not kult or
crocheted, manufactured wholly or fn part, wholly or in chlef value of wool.”
Coples of the dectslons mentloned ave herewlth enclosed for your information,

It the word “felt” is deleted but no other change {8 made In paeagraph 11158
(), artliclex sueh ag thoxe which were the subjeet of T, D 403006, supra, wonld
be classifinble under the amended paragraph 1115 (b), but other finished and
unfinished headwear, wholly or In part of wool, would algo be classifiable under
the amended provision,  This i particularly the case with respeet to kalt or
crocheted headwear, wholly or in chief value of wool, which I8 now provided for
in paragraph 1114 (d) of the TarilY Act of 1030 (U, 8. C,, title 19, see. 1001, par,

1114)

Certain proclamations of the President (1032), T, D, 457608 and (1936) T. D,
48316, have been based upon this present classtfieation, The proclamation in
T. D 48318 was made pursuant to a trade agreement entered Into between United
States and Franee in conneetion with which the United States obligated itself
not to assess dutles of wore than 44 cents per pound and 80 percent ad valorem
on “knit or crochieted wool hats, berets, ete, valued at not more than $2 per
pound.” Interference with paragraph 1114 (d) and these proclamations anad
with the application heretofore given to paragraph 1115 (n) might be avolded
by deleting from paragraph 1115 (b) the words “manufactured wholly or in part
of wool felt” and inserting in leu thereof “wholly or in chief value of wool but
not knit or crocheted nor made in chief value of knit, crocheted, or woven
material.” On the basis of the information presently available in the Depart-
ment, it is belleved that this change would make paragraph 11156 (b) applicable
to all the articles heretofore classitied thereunder without extending its applica-
tion to any substantial volume of other artlcles.

In view of the modification of rates of duty affected by the proclamation
mentioned in the third paragraph of this letter, and in order to prevent any
uncertainty as to the application of the proclaimed rates if the law {8 amended,
it would seem to be approprinte to insert a comma and “as modified by the
President’s proclamation of March 16, 1031 (proclamation No. 1941, 47 Stat.,
pt. 2. 2488),” immediately after the final parenthesis of the code citatlon in the
proposed amendment as now drafted.

If the desired amendment is framed in the manner suggested, the Department
does mot belleve that its enactment would result in any new administrative

difficulties.
Very truly yours,
(Simed) WAYNE C. TAYTOR,
Acting Secretary of the Treasury.
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Wool fclt hat bodles—Conatruction, paragraph 1115 (b)), Tarlff Aoct of 1030~
Legislative intent

' Conn & Lewid v, UNITED NTATKH

,‘ which Is contrary

tho usa of a rulo of construction a result 18 urrived a
United KRtaten v, Cluy

W,mm h(

3‘0’ the (l'l-u N}llll\'ﬂml:l't"‘l‘li.l'IRI) 2!;:}!:)"“;!”(-:;H:u)l_lo;:wlll'on' must  yleld,
Yo, Tna,, 20 C O P A, . D, elt,

Treta it 1 qraph 110 (lh. Parlfl Act of 1080, for “bdles ¢ ¢ )

Held thut the provision In paragra
for hintx ¢ ¢ Q ummlrm'mrmr w'mlly or n part of wool felt,” n’;plhsn to wanl felt
hat bodles munufactured hy }"'""""""" wt no mtage of which wool eIl eXInth nn 0 wopn-

't from the hat body, examinntlon of the legisintive history

rato and dintinet entity npag 1
of the provision showhig suclt to bo the Intent of the Congress in ity enuctment,

United States Customs Court, First Divislon
Protest A06361-Q agalnst the declslon of the colleetor of customs ut the port of New York

{Judgment for defendant,]
(Declded December 9, 1030)

Puckhuter & Rode (John IR, Rafter of connwel) for the plaintiffs,

Joseph ,M. Jackson, Arslstant zl\norm- {loneral (Jlnngun Hyyinbotham, Jr,, and Ralph
Folks, wpecial attorneys), for the defendant,

Lamb & Lereh, amlel corlne,

Before McCLELLAND, SULLIVAN, and BuowN, Judges; SULLIVAN, J., concurring;
Browy, J., dissenting

McCLELLAND, Presiding Judge: ‘I'his case involves the classifiention and con-
sequent apsessment of duty on wool felt hat bodies,  Duly wns assessed thercon
by the collector under the provisions of paragraph 1115 (h) of the Tariff Act
of 1030, which, so far as pertinent, reads:

“Rodles, houds, forms, and shapes, for hats, honnets, caps, berets, and shinllar
articles, munufnctured wholly or fn puirt of wool felt, 40 cents per pound and
76 per centum ad valorem; * ¢ s”

The foregoing rates were decreased by Presidentlal proclumation on March 23,
1081, but the hat bodies In fssue were imported before the effective date of such
decrenses,

While numerous claims aro made in the protest, that evidently relied upon is
the one for duty at the rate of 33 cents per pound and 45 per centuin ad valorem
under paragraph 1115 (a), which, so far as pertinent, reads:

“Clothing and articles of wearing apparel of every deseription, not knit or
crocheted, manufactured wholly or in p:'m, wholly or in chief value of wool,

‘ 1

valued per centum ad valorem; * *
When the protest was called for trial it was originally submitted on the fol-

lowing stipulation of counsel:

“1, That the merchandise covered by the above entitled protest consists of
wool felt in the form of bodies for hats valued at not more than $4.00 per pound,

“2, That snld merchandise 18 the same in all material respects as the mer-
chandise which was the subject of decision by the United States Court of Cus-
toms and Patent Appeals fn Suit No. 3302—Henry Pollak, Inec., v. United States,
19 O. C. P. A, 215, and In Suit No. 3781—Henry Pollak. Inc., v. United States,
T. D. 470686, the records of which cases are incorporated into the record in the

above entitled case.

“3, That Exhibit 1 in said Suits Nos. 8992 and 3731 truly represents the mer-
chandise covered by the above entitled protest.

“4, That said bodies for hats were made of the same kind of material and by
the snme processes oct manufacture as Exhibit 1 in said Suits Nos. 3392 and

8781." L

Prior to the disposition of the care by the courts, however, 2 motion was made
by counsel for the Government to reopen the submission which was duly granted.

No witnesses were called to testify on behalf of the plaintiffs after the re-
opening of the submission, but six were called on behalf of the defendant. The
first of these was Willilam H. Rowe, Jr. The basis of his familiarity with bat
bodies, such as Exhibit 1 in suit 8731, the record in which case, including the
exhibit, 18 in evidence In the case at bar, he stated to be that he had spent
gome time in Europe, riore particularly in Italy, and in his buying capacity had

-~
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visited the factorlos which produced hat bodies similar to those In Issue. He
also visited three fuctories In the United States, and had observed the produc.
tlon of articles ke Kxhibit 1 in all of these factorles.

Detailing the processes leading up to hat bodies In the condition of Exhibit 1
from the very begluning he atated that flvst the wool mix s put into what i
termed a earding machine which comin and cleans tho wool and brings it to
the form of n wool mattress, It I8 then put into a second carding machine
which prothices a thin vell which §g wound nround cone-shaped wooden blocks,
That procesa results in what 18 ealled the enrded form of wool, represented by
Illustrative Exhibit A, 'The noxt step s a havdenlng process which is the fieat
felting operation, the rvesult of which I shown by Hlustrative BExhibit B, The
third operation is a shrinking and tightening process, the result of which Is
ilnstrated by Mustrative Exhibit ¢, The fourth operation the witness called
the “bumping” operation, the effect of which results in further sheinking and
tightening.  The vesult of that process 18 illustrated by Ilustrative Exhibit D,
Tho uext process Is the dyeing process, which I8 {llustrated by Hiusteative
Bxhiblt B,

Following the dyelng operation the unext process Is a further bumping or
shrinking process, the vexult of which {8 shown In Hlustrative Exhibit I, The
next process Is a final tightening operation, described by the witness ns “the
final felting operation,” the result of which is shown in Hlustrative Exhibit @,
It will be notedd that at this stage the article is still confenl In shape. The next
process the withess deseribed as “tip stretehing.”  Upon being asked what the
process did to the article he replled, “That starts to form the felt.” ‘T'he result
of this formulution 18 shown in Hlusteative Bxhibit H, which has passed beyond
the conleal shape shown in Nlustrative Bxhibit G and has taken on the form
of a hat crown, In the next process the witness stated that the felt iy pulled
on a wootden block to glve it form, and the effect of this process §s shown
in NMustrative Exhibit 1. Following the condition represented by Ilustrative
Sxhibit 1 the felt {8 dried and then shaved or pounded. This Inst deserlbed
process brings the hat body to the condition represented by Illustrative Exhibit
J, which by comparison Is substantially the same as Rxhibit 1 which concededly
represents the imported merchandise.

In all of its main features the testimony of Mr. Rowe {8 confirmed by the five
additionnl witnesses called to testify for the defendant, and agrees with that
glven by the witness Ferrettl in the Pollak cuse, suit 3731, reported in 22
O I AL 81, T. D, 47008, supra, so that the question to be determined is whether
or not the collector was justified in his construction of the law upon which he
decided that these hat bodies were manufactured of wool felt,

It 18 not contended by either slde that the decislons of the Court of Customs
and Patent Appeals in the Pollak cases are controlling of the issue here pre-
sented, since those cases fnvolved a different issue and arose during the life of
the Tariff Act of 1922 whereln the paragraph involved was couched in different

language.

The contention of the plaintiffs hereln is that the hat bodles involved were
not manufactured of wool felt, inagmuch as at no time prior to the beginning
of the processes of production of the hat bodies was the material wool felt in
existence as a separate and distinct entity.

In support of their contention plaintiffs have cited, among others, the cases
of United Statca v. Macy & Co., 7 Ct. Cust. Appls. 8, T. D. 86256, and J. J. Gavin
¢ Co,, ct al. v. United States, T. D. 47085, both of which involved issues similar
to that in the case at bar and the decisions in which were based upon the gen-
eral rule of construction in customs law that the words “manufactured of”’ or
“made of" presuppose that the material of which an article s manufactured
was a separate and distinet entity at the time it was manufactured into the
article.

I would be fuclined to follow this rule in the case at bar were it not for the
fact that my attention has been called to what appears to be a contrary legisla-
tive intent with regard to paragraph 1115 (b) here under consideration. . In.
Uinited States v. Clay Adams Co., Inc., 20 C. C. P. A, 285, T. D. 46078, it was
aptly stated tha — . . .

“All rules of constructiot must yield if the legislative intent I8 shown to.be
counter to the apparent inteat indicated by such rule. The master rule in the
construction of statutes is to so Interpret them as to carry out the legislative

intent.” . : .
As befare stated, in the tariff reviglon of 1930 a change wae made in the
provisions of paragraph 1115 as embgdied in the Tariff Act of ‘1922 by making.
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n specinl provisfon fu the new act, nmong other things, for hat bodiex manu.
factured of wool felt, I think we have here an instance where reasonable
argument may bhe made fn sapport of the respective contentions of the parties
to the sult fn the absence of reference to the history of the proccedings before
the Ways and Means Commufttee and the Congress which resulted in the ahovo

change,

1 n“tlm volume entitled “Tarif? Readjustment—1029, Hearlngs before the Com-
mittee on Ways and Meats of the House of Reprosontatives, Vol, X1, Schedule
11," heglnning nt puge (482 under the caption “Waool Felt Hats and Hat Bodfes”,
I find the statements, made before the committee constdering the proposed rovi-
slon, of rvepresentatives of the domestie manufacturers of wonl felt hats and
wool folt hat hodles. A higher rate of duty upon wool felt hat bodfes than had
beon nssessable under the preceding Tariff Act of 1022 was sought by these
interests, and to this end they requested that separate provigion he made in the
proposed tarlff act for wool felt hats and wool felt hat hodies.  Thin s shown
in thefr brief found at page G491 under the eaption “Brief of Manufacturers
of Wool Felt Hats and Wool Felt Hat Bodles” as follows:

L ] . * [ ] L] L] ’

“SuaaksTED CHANGES IN (‘LABBIFICATION AND RATES

“A, The ellminatlon of wool felt hats and wool felt hat bodles from the
present elassifiention as “Clothing and artieles of wearing apparel.” by the
changing of the phrascology fu the existing law by the ingertion of the words
“not kpeeinlly provided for” in paragraph 1118 of Section 11, 8o that paragraph
11156 o8 8o amended will read:

“Pan. 1116, Clothing and articles of wearing apparel of overy deseription,
not knit or crocheted, manufactured wholly or in part, composed wholly or {n
chief value of wonl, not speelnlly provided for; valued at not more than 82 per
pound ete,, * ¢ ¢ [balance of paragraph unchanged.]’

“I8. Making speclal provisfon for wool felt hats and wool folt hat bodies by n
separate classification and the establishment of rates of duty under the appro-
printe schedule and as a new nand separate paragraph of the dutiable lst, as

follows
“SCHEDULE

*'PAR, —--, Hats, caps, capelines, honnets, beret, and houds for men's,
women's, boys' and children’s wear, trimmed or untrimmed, Including hodies,
hoods, plateanx, forms or shapes for hats, caps, capelines, bonnets, or beret,
composed wholly or in chief value of wool, valued at not more than $1.35 per
pound, 45 cents per pound; valued at more than $1.35 and not exceeding $1.55
ber pound, 40 cents per pound; valued at more than $1.55 per pound, 35 cents
per pound; and in addition thereto, on all the foregolug. it weighing not more
than 30 ounces to the dozen, 70 percent ad valorem; if welghing more than 30
ounces to the dozen, 65 percent ad valorem, and, in additlon thereto, on all the
foregoing, if pulled or stamped, or blocked or trimmed, $3 per dozen.'"

It is manifest 1at while the Congress appears to have complied with the re-
quest of the m. .ufacturers the proposed paragraph ahove quoted was not
adopted, efther as to language or as to rates, and a significant fact in that respect
Is that the proposed paragraph did not contain any provision for wool felt hat
hodies, although the expressed intentlon of the domestie interests was to seek
greater protection for this class of goods. That omission was evidently noted by
the committee, since in paragraph 1115 (b) as reported provision was made for
duty on artieles manufactured wholly or in part of wool felt in conformity with
the request made by the manufacturers. The Ways and Means Committee in ts
report to the House of Representatives explained the chunges made in the pro-
posed tariff act from the provisions of the Tarlff Act of 1022 embodied this
significant paragraph:

“Paragraph 1115: The committee hag made a change in the compensatory duty
on clothing proportionate.to the change made in the duty on wool. No change is
made in the protective rates except for wool-felt hats and bodies ichich are
specifically provided for.” [Italles added.] ‘ . .
and it is important to note that paragraph 1115 (b) as reported by the com-
mittee was later.enncted as part of the Tariff Act of 1030 without change by the

Congress, ‘
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That the wool felt hat bodies on which the domestic interests sought additionnl
protection were such as are here in issue, that {s to say, were manufactured by
the identienl processes by which the hat bodies in issue were manufuctured, I
believe s apparent from the fact that such processes are set forth not only In the
brief filed with the committee in support of the changes requested, but were
also minutely detailed in the verbal statement made by George W, Bollman, rep.
resenting one of the domestic manufacturers speaking before the committee,
These dessriptions ave in substantinl agreement with the detalls of manufacture
concurred in by the witnesses on the trinl of this case,

It may be said, therefore, that the wool felt hat bodies for which the domestie
manufacturers sought protection and those which the committee had in mind
when they made thefr report nnd those to which the Congress lutended to extend
protection were the snme us those fun issue, and I am convineed that the intent
of Congress in framing paragraph 1116 (b) was that wool felt hat bodies such as
those under conslderation were to be subject to the rates of duty assessed by the
collector. To hold otherwise, in my opinion, would be in effect to nullity the

evident fntent of Congress,
The protest iy overruled and the deelslon of the collector s afirmed. Judg-

ment will be issued accordingly.
CONCURRING OPINION

Suvrravan, Judge: This cause involves subdivision (b) of paragraph 1116 of
the Tarift Act of 1030, This subdivision is new to the present tariff act, and
was not embraced within paragraph 1115 of the Tarlff Act of 1022, which was
the prototype of paragraph 1115 (n) of the Tarlff Act of 1930,

Subdivisfon (b) of paragraph 1115 {s as follows: :

bonnets, caps, berets, and

“(b) Bodies, hoods, forms, and shapes for hats,
similar articles, manufactured wholly or in part of wool felt, 40 cents per pound

and 75 per contum ad valorem; and, in addition thereto, on all the foregoing, it
pulled, stamped, blocked, or trimmed (including finished hats, bonnets, caps,
berets, and similar articles), 20 cents per article.”

Subdiviston (b), supra, being a new provision, the holdings of this court and
our appellate court in Pollak v, United States, Abstract 24422, 63 Treas. Dec,
1602, and 22 C, C. . A, 81, 1. D. 47006, are not applicable,

The question dirvectly presents itself—What {8 the meaning of the term “man.
ufactured wholly or in part of wool felt"? The meaning thereof s clear, and it
is not necessary for us to go into the history of the ennctment to ascertain what
private interests wished to have placed in the tariff act, and whether or not
Congress enncted such wish into law. We must take the statute as it is
written. In my judgment it is not necessary to thumb the Congressional Ree-
ord to ascertain from arguments of members of Congress, testimony of private
fndividunls, and reports of Tariff Conmnlssions what the facts are. The facts -
in this case were disclosed in open court before three judges of the United
States Customs Court, and we must decide this case on the record there made.
It is only in exceptional cases that legislative intent may be determined by
studying the history of the legislation, The term “manufactured wholly or in
part of wool felt” indicates to my mind a materinl already in existence, namely,
wool felt, and that hat bodies made therefrom are a manufacture of wool felt,
dutiable under paragraph 1115 (b), and not as claimed by the plaintifts,

This term i3 clear and unambiguous, and does not need any extraneous aid
to arrive at its meaning.

The action of the collector In assessing duty on this merchandise at the rates
provided in paragraph 1115 (b) was correct, and his judgment should be
affirmed. I concur in the conclusion of Judge McClelland.

See my concurring oploion and authorities cited in Noble v. United Statcs,

T. D. 48650, 70 Treas, Dec. ——,
DISSENTING OPINION

Brown, Judge: In this case the merchandise, hat bodies, was assessed for
duty under paragraph 1115 (b), Tariff Act of 1030, as wearing nppare] manu-
factured wholly or In part of felt at 40 cents per pound and 75 per centum

ad valorem. .
They are claimed to be dutiable at 33 cents per pound and 45 percentum ad

valorem under paragraph 1115 (a), act of 1930.
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This issue was determined In 1% D. 47085, November 6, 1035 (not appealed),
whoere it was held that In order to be “manufactured of felt” within the mean.
ing of that tarlff term In paragraph 1115 (b) felt must first he made as a
distinet material, nnd subsequently manufactured into the artfclos “hat bodles."

While the process of mannfacture here is different, the materinl “felt” is not
first produced here any more than it wax in the manunfeture of the articles
considered in T, D, 47085 ; therefore, the question of law as applied to the facts
s {dentieal.  Nor does the evidence fntroduced upon the reopening of the case
for further testimony change the legal situation in any partienlar. Such proof
dafd not show that the materlal “felt” was firat produced and afterward manu-
factured into hint hodles,

Consequently, following T, D. 47085, the proteat should he sustained on the
clafin for classification under paragraph 11156 (a), act of 1030, at 83 cents per

pound and 45 per centum ad valorem.
Judgment should issue accordingly.

NECISIONS OF THE UNITED STATES COURT OF CUSTOMS AND
PATENT APPEALS

(T. D. 49336)
Hat bodics
Coun & LeEwis v, UNITED 8TATES (No. 4071)

1. WonLEN HAT SHAPES.
Certaln woolen hat shapes, stipulated to consalst “of wool felt in the form of bodles
for hats, valued at not more than {4 per pound,” the merchandise being the same in all
matorial reapects as the merchandise involved In Henry Pollak, Ino. v. United Ktates,
10 C. C. . A, (Customs) 2156, and Henry Pollak, Inc., v, United States, 22 ¢, C. I', A,
(Curtoms) 81 (which cases arose under the Tarlff Act of 1922), are not “wool felt wear-
ing apparel” under paragraph 1115 (b), Tarlff Act of 1030, as classified by the eollector,
the court bolm‘ of the opinfon that wool felt did not exist as an entity until the com-
hat forms, and hence that the hat forms in igsue were not manufacturs

plotion of the
wholly or in part of wool felt,”” under the facts and the authorities cited in the case.

2. Mapg oP—MANUFACTURED OF.
It has been a uniform and well-settled holding of this court that the language “made
of"" or “"manufactured of” presuppores that the material of which the article Is made or

manufactured exista before the article itself comes Into existence.
3. STATUTORY CONSTRUCTION,
If the languafe of a statute be plain and unambiguous, the law should be followed
t speaks for itrelf,” Where it 18 8o _spoken plalnly, no nced of rules of

as written and
construction is preuenthnml recourse.to the proceedings of the Congress and the com-

mitteo thereof having the legislation in charge is unnecessary.
4, PARAGRAPH 1115 Is Nor AMBIGUOUS.

There l% no mnblgulay in the Ianguafe which the Congress used in rewriting para.
graph 1115 in the Tariff Act of 1030, It used language which has been passed upon by
this court for twenty-five years, and of which the Congress must have n fully con-
versant, It was lg;l(funpse which was known to the profession and In the business world,
and no dificulty n be had in understanding it. i

United States Court of Customs and Patent Appeals, November 22, 1937
AvrpEAL from United States Customs Court, T. D, 48700

Reversed and remanded.li
uckhafer & Rode (John K. Rg{ler of counael} for ayppellnnt.
Joseph P. Tumulty, Black, Varion & Simon (John Walsh, Alfred W. Varian, and Herbert

M. 8imon of counsel) amict curiae and on behalt of varlous lms)ortera.
Joseph R. Jackson, Assistant Attoruey g}deneral (Ralph Folks and Joseph F, Donohue,

special attorneys, of counsel), for the United States,
' p.iamb & Lcrgh'(.l. a. Lerc)h' of counsel) amici curiae and on behalt of the United States.

[Oral argument October 13, 1937, by Mli',e m%l’ter. Mr. Walsh, Mr, Folks, and Mr, J. G.
rch

Before GnAxaM, Presiding Judge, and BLAND, HATFIELD, GARRETT, and LENROOT,
Associate Judges
PER CuriAM:?
The appellant imported certain woolen hat shapes at the port of New York
under the Tariff Act of 1030, which the collector classified as “wool felt wearing

1The opinfon in this case was prepared by the late Preslding Judge Grabam and

adopted by the court after his death.
41551—38——11 .
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apparel,” under paragraph 11156 (b) of said act. The importer protested, clajm-
ing the goods to be dutinble under paragraph 1114 (d) as outerwear and articles
wholly or in chlef value of wool, or, alternatively, as clothing and articles of
wearing apparel, wholly or in chief value of wool, under paragraph 1115 (a), or
a8 pile fabries, tinished or unfinished, in chief value of wool, under paragraph
1110, or us felts, not woven, in chief value of wool, under paragraph 1112, or as
manufactures in chief value of wool under paragraph 1120 of sald act,

On the hearing before the United States Customs Court, the Importer relled
upon the clahin that the merchandise was dutlable under paragraph 1116 (a) at
33 cents per pound and 456 per centum nd valorem,

Said paragraph 1115 is as follows:

“Pag. 1115, (a) Clothing aud articles of wearing apparel of every description,
not kuit or crocheted, manufactured wholly or in part, wholly or in chief value
of wool, valued at not more than $4 per pound, 33 cents per pound, and 45 per
centum ad valorem; valued at more than $4 per pound, 60 cents per pound, and
060 per centum ad valorem.

“(b) Bodies, hoods, forms, and shapes, for hats, bonnets, caps, berets, and
similur articles, manufuctured wholly or in part of wool felt, 40 cents per pound
and 76 per centum ad valorem; and, in addition thereto, on all the foregoing, if
pulled, stamped, blocked, or trimmed (including finished hats, bonnets, caps,
berets, and similar articles), 25 cents per article.”

The partles stipulated the records in No, 37381, Henry Pollak, Inc., v. United
States, 19 C. C. P. A, (Customs) 216, T. D. 46324, and Henry Pollak, Ince., v.
United States, 22 C. C. P. A, (Customs) 81, T. D. 47000, into the record, and it
was further stipulated that the merchandise in both the cited cuses was the sume
in all materinl respects as the merchandlse here involved,

It was also stipulated by the partles that the merchandise covered by the
protest in this case “consists of wool felt in the furm of bodies for hats, valued
at not more than $4 per pound.”

After the submission on stipulation the Government made a motion to restore
the cause to the calendar for the purpose of taking further testimony, and this
motion was allowed. Thereupon six witnesses were called and testified on
behalf of the Government, -

There was a division of opinion among the judges of the First Division of
the United States Customs Court, which heard the case. Presiding Judge
McClelland was of opinfon that the protest of the importer should be overruled.
In his separate opinion he held that he would be inclined to agree with the
importer that the material of which the imported merchandise was composed
had never been wool felt, as a sepnrate entity, and that, therefore, the imported
gouds were not bodies and shapes wanufactured in whole or in part of wool felt
under paragraph 1115 (b), were he not constrained to hold otherwise in view
of the legisiative history of the particular provision, which, in his view of the
matter, made it necessary to hold that the congressional intent plainly was to
the contrary. Judge Sullivan agreed with Judge McClelland that the protest
should be overruled. He, However, thought the statutory language was unam-
bhiguous and no recourse should be had to legislative history for construction.
Judge Brown dissented and was of opinion that the protest should be sustained

under paragraph 1115 (a).
Judgment was accordingly entered overruling the protest and the importer

has appealed.

From the incorporated records, and from the testimony, including samples
and photographs in this case, we are able to get a good understanding of the
method of manufacture of the imported articles, The facts as herelnafter
stated are largely established by the testimony of William 8. Rowe, Jr., a wit-
ness for the Government. The basle material is wool and noils mixed, This
wool mixture is first put into a mattress carding machine. which combs and
cleans the mixture and causes it to fasue in the form of a wool mattress. It
is then put into a second carding machine which throws off a thin vell of wool
which is wound around wooden blocks, and which is called “‘the carded form of
wool,” As the web comes out of the second carding machine, it is evenly laid
over & double cone-shaped form from which when completed, the hat forms
may be taken by cutting the double cone form or hat in the middle. From the
time of the seeond process forward, the hat form constantly goes through suc-
cessive procesres, The next step is a hardening process, ur what is called the
first felting operation. The next operation is a shrinking operation, shrinking
and tightening the flhers. After that the materinl is shrunk and tightened by
a bumping operation. The next operation is a dyeing process. Then follows
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another bumping operation which shrinks the hat form and tightens it. The
next operation is a finnl tightenlng operation.  Following this s an operation
by which the tip of the hat form is stretehed,  The next process 8 a process of
pulling the form onto a wooden block to give it shape. Finully, the form is
ilrl'od and it is then shaved or ponnded and 1s ready for s final use as a hat
wody,

In the firgt case covered by the stipulation and. Involving the same mnterfal
that s here fmported; that is, Henry Pollak (1) v. United States, 18 C. C,
I, A, (Customs) 215, T. D. 40324, the classification was under paragraph 1115
of the Tarlt Act of 1022, as clothing and articles of weurlng apparel in chief
value of wool. In an extensive record in that case, an effort was made to
establish that the goods were properly classifiable under paragraph 1119 as
manufacturers not speclally provided for, wholly or in chief value of wool,
The testimony established that the felt materinl® was vsed for hats, but was used
also for trimming, hand bags, and varfous other articles, The court below
was of the opinfon that the goods were properly elassifled. und that the use for
other purposes than hats was fugitive, and we affirmed the declsfon.

The gecond cnse referred to, Henry Pollak, Inc., v. United States, 22 C., O, P. A,
(Customs) 81, T. D. 47000, involved the same material and the samne competing
paragraphs of the Tarlff Act of 1922 ns the first. This case was practically
a retrial of the first case, and the same conclusion was reached.

As we view the matter, there is but one new feature to be considered here,
and this is Inrgely a question of law. The Congress, in rewriting paragraph
1115 in the Tariff Act of 1930, divided the snine, adding subparagraph (b), which
seems to have been enacted for the purpose of taking care of hats and like
urticles which had not been theretofore specifically mentioned, but which had
caused considerable litigntion, In writing this subparagraph, this language was
used: “Bodies, hoods, forms, and shapes, for hats, bonnets, caps, berets, and
similur artielex, manufactured wholly or in part of wool felt.”

1t is claimed by the Government here that the goods are properly classifiable
under said subparagraph (b), which vlew was concurred in by a majority of
the United States Customs Court. On the other hand, the importer claims that
because of the language of sald subparagraph (b) they cannot be included
therein, but must be relegated to paragraph 1116 (a). The reason urged by
the appellant is that under a long line of decislons by this court and the United
States Customs Court, the langunge “manufactured wholly or in part of wool
felt” must be construed to menn that there must have been felt before the hat
bodies were manufactured, and if there was no felt as an independent entity,
and the manufacture of the hats or hat forms and the felt proceeded simul-
taneously, then the bodies and shapes, etc., were not manufactured wholly or
in part of wool felt,

The testimony in this case on the part of the Government {8 an attempt to
show that the forms and shapes were, in fact, manufactured from wool felt.
The Government claims that this testimony, taken at its full value, shows that
the felt of which the forms were made appeared in the processing at the second
stage; that after the wool hnd been wound upon the wooden cones as the first
stage, at the next stage, namely, the first felting process, and therenfter, the
material was wool felt, and that the hat form from and after the second stage
was being made out of wool felt. Thus, Government counsel argue that even
if it be admitted that there must be first felt before the hat forms are brought
into existence, the testimony shows that this is true in the instant case.

It is quite plain, from an examination of the authorities, that the law is as
has been urged herein by the appellant, A glance at some of these authorities
will be In order, } ’ i

Burlington Venelian. Blind Co. v. United States, 1 Ct. Cust, Appls, 874, T. D.
31456, ix the first of the so-called ladder tape cases. In that case the artlcles
fnvolved were so-called ladder tapes, made of cotton as entiretles on looms, and
used in the manufacture of venetinn blinds. Although the question did not
seem to have been directly raised, this court intimated very strongly that the
objects before it might not properly be held to be manufacturers of tapes
previously manufactured. C K '

This ladder tape question arose again in United States v. Burlington Venetian
Blitnd Co., 8 Ct, Cust Appls, 378, T. D. 32067. Here the merchandise is de-
seribed as two strips of woven fabrle, united at regular intervals by means of
other much higher woven strips of fabrie, and which are designed for the pur-
pose of holding slats, and are used in the manufacture and repalr of venetinn
blinds. It i8 sald in the opinion that the object, when it comes from the loom,

b
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is completed except for the cutting of the small connecting threads, The con-
cluston of the court wns that the article way not mude of tapes or webs, as it
had never asswmed those independent forms, but that it had always been and
wus intended to be n lndder tape,

Another Indder tape case is United States v, Waller ¢t al., 4 Ct. Cust, Appls,
05, I 133371, This case Introduces the element of commerelnl designation, in
which the court held contrary to the view of the fmporter,

United States v, Maey & Co., T Ct. Cust, Appls. 8, 1. D. 36256, Invelved certain
Iead and cotton clo-clo braids, the merchandise consisting of picees of lead
molded upon a flax cord, the whole being covered by tubular cotton bhrafding.
It was contended that the materinal was dutiable as belng In part of braids,
The testimony showed that the avtleles were manufactured as a unit, and that
the brald, as an entity, had never existed prior to its heing found in the mer-
chandise In fssue and had never had a separate independent existence as an
article or material.  In view of this, this court was of opinion that the article
was not made in whole or in part of braid.

Western Blind  Sereen Co, v, United States, 9 Ct, Cust, Appls. 68, T, D. S92,
was another ladder tape case, in which we reached the same conclusion as stated
in the above-cited ladder tape cases.

In United States v. Dodge, 13 Ct. Cust. Appls, 222, T, D, 41176, cotton rugs
were involved. The question was whether they were properly classified ns
manufactures “made or cut from cotton pile fabries,” or carpets nud rugs made
wholly of cotton. 'The testimony showed that the rugs were woven on the loom
to their final desived size, and that all that remained to be done as they came
from the loom was to cut the selvage and sew it fast. The rug, as completed,
had a plle. This court held that the rugs were not made from pile fabries,

In Angel & Co. (Inc.) v. United States, 15 Ct. Cust. Appls. 19, T. D, 42132,
certain extraction thimbles were classified as manufactures of paper. The
merchandise was complete finished paper thimbles ready for use. It way
clnimed that the articles were manufactures of pulp. The entity of paper had
never existed until these thimbles were made as a completely finished article.
We held that they were manufactures of pulp.

One of our decisions on this interesting subject is Curtic  Van RBernuth
Ffg. Co. v. United States, 22 C, C. . A. (Customs) 651, T. D. 47833, Certain
steamer rugs were here involved in chief value of wool not exceeding three
vards in length. They were classified as blankets and similar articles “made of
blanketing.” 'The testimony showed that the articles were woven in lengths of
about 50 or 60 yards, and they were so woven that after a length of 72 inches
had been reached, the weft threads were automatically omitted so that the
picee might be removed and the process continued. The question at issue was
whether the fnvolved articles were made of blanketing. 'This court held that
inasmuch as blanketing had never existed in this case ag a separate entity, it
followed that the imported articles were not made of blanketing, but were
blaukets or robes, as the case might be.

The principle of the foregoing decisions was followed by us in two recent
cases: Swedish Venctian Blinds Co, v. United States, 24 C. C. P. A. (Customs)
20, T. D. 48201, Fimer T. Middleton v. United Staies, 25 C. C. P. A. (Cus-
toms) —, T. D. 40265.

In addition to the authorities cited, there are many npplicable authorities in
the veports of the United States Customs Court which it will not he necessary
to refer to here, but which nre in point and are fully digested and noted in
the briefs.

From these citations it is apparent that from the first sesston of this court it
bas heen a unifgrm and well-settled holding that the language “mnde of” or
“manufactured of” presupposes that the material of which the article is made
or mannfactured exists hefore the article itself comes into existence.

It was the opinton of Presiding Judge McClelland that the trial court should
follow the Hne of cnses to which we have heretofore referred, were it not for
what he regarded as contrary legisiative intent, and cited the decision of this
court In United States v. Clay Adams Co., Ine,, 20 C. C. P. A, (Customs) 285,
T. D. 46078, where it was sald: “All rules of construction must yleld if the
legislative intent is shown to be counter to the apparent intent indicated by
such rule. The master rule in the construction of statutes is to so interpret
them as to carry out the legisiative intent.,” Proceeding upon this theory, the
presiding judge was of opinion that the congressional proceedings, including
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the report of the Ways and Means Committee, were such as to lead to the
conclusion that the Congress was intending to include hat forms, such as those
involved here, within sald paragraph 1115 (b), when the act of 1930 was drawn.

The law stated n the Clay Adams case, supra, and as quoted by the presiding
Judge, is the law as we understund it.  However, it will be observed that
the statement is that all rales of construction must ylield {f there be a contrary
congressionnl intent shown.,  However, we must still retain in mind the lnw
which is basie, as we view it, that if the Iangunge of n statute be plain and
unambiguous, the lnw should be followed ns written and it speaks for itself,
Where it has so spoken plainly, no need of rules of construction fs present, and
henee recourse to the proceedings of the Congress and the committee having this
legislation in charge, is unnecessary,

We are unable to discorn any ambiguity in the language which the Congress
used here, It used langunge which has been passed upon by this court for
twenty-five years, and of which the Congress must have been fully conversant,
It was language which was known to the professton and in the business world,
and no ditheulty ueed be had in understanding it

In this view of the situntion, if thix materinl had never had a sepatrate
entity ns wool felt, then there is no difticulty in the answer to the question
presented. ‘The Government contends that the testimony shows thmt from the
second operation forward, the manufacture of these hat bodies was from wool
felt, The testimony shows, however, that from the very initintion of the proe-
ess of winding wool upon the hat forms, the process was one of hat form
making,  Ax the form advanced toward its final condition, the felting process
continued and it was never until the Ilnst process that the matervinl so processed
became felt,

The court is of oplnion that wool felt did not exist as an entity until the
completfon of these hat forms, and hence that the hat forms before us were not
“manufactures wholly or in part of wool felt,” under the facts and anthorities,

The judgment of the United States Customs Court is rerersed and the cause

renanded for further procecdings,
CONCURRING OPINION

Branp, Judge: It Is with considerable reluctanee that 1 feel compelled to
agree with the conclusion reachied by this court in reversing and remnding
the judgment of the trinl court. This netion results in a regrettable anomaly.,
After studying cavefully the legislative history, I do not have the slightest
doubt that when Congress framed subdivision (b) of paragraph 1115, it in-
tended to include therein the particular kind of merchandise here involved.

Conrts have frequently said that the intent of the lnw was the lnw and that
the master rule of construetion was to <o construe statutory language that it
reflected the intent of the legislature. Of course, there are Hmitations to this
rule.  Some language must be found in the statute that calls for construction
before fts plnin meaning ean be lgnoved.  United States v, Stone & Downer Co,,
274 U, 8, 225. Phrases ke that here involved have been so frequently con-
strued by this and other couets that their meaning and effect is clear—no
ambiguity exists, It Is well settled that we cannot go to the legislative history
of n statutory  provision to produce ambiguity.  Railvoud Commission of
Wisconsin et al. v. Chicago, Burlington & Quiney Railroud Company, 237 U, 8.
A3, 680, If nny force Ix to be glven to this line of cases, T know of no place
where it fits better than in the decisfon of the issue at bar, When Congress
wrote the provision it knew of the long MHne of holdings by this court which
requires a conclusion that there mmst have existed a preexisting wool felt
hefore the hat bhodies conld he classified under the disputed paragraph.  Not-
withstanding this fact, Congress deliherately used the phrase “manunfactured
wholly or in part of wool felt.”

I am inclined to helieve that the Supreme Court of the United States, as
presently constituted, might take a different view of this case, but to do so it
would have to ignore the decistons cited and discussed hereln by the late
Presiding Judge Graham.  Since the opinion delivered by Chief Justlee Taft
tn United States v. Stone € Downer Co,, 274 U, 8. 225, there has been a growlng
tendency of the courts of this country generally, including the Supreme Court,
to Hberalize the rule as to what you may consult and what extrinsie facts vou
may consider in an effort to arrlve at the intent of Congress. )
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¢ D, 447135)
Wool-fell hats and hadics therefor

President’s proclamation under section 336, tarit act of 1030, deceveasing the
rates of duty fixed in paragraph 1115 (b) of the =ald-aet,

TREASURY DEPARTMENT,
OFFICE OF 1THE COMMISSIONIR OF CUSTOMS,
Washingtan, D, ., Mareh 23, 1931,

To collectors of custemns and others concerned:

There is published for your information and guidance the appended proclama-
tion of the President issued under the provisions of secetion 336 of the tariff
net of 1030 decrensing the rates of duty on the merchandise provided for in
paragraph 1115 (b) of the said act us follows:

Bodies, hoods, forms, and shapges, for hats, honnets, -caps, berets, and similar
articles, manufactured wholly or in part of wool felt, from 40 cents per
pound and 75 per cent ad valorem to 40 cents per ponmd and 55 per cent ad
valorem; and in addition thereto on all the foregoing, if pulled, stamped,
blocked, or trimmed (inclhuding finished hats, bonnets, eaps, hevets, and similnr
articles), from 25 cents per article to 1214 < -ats per avticle.

These deereases will he effective on and after April 15, 1931,

(Signed) I, X, A, Entk,
Commixsioner of Customs,

DECREASING RATES OF DUTY ON WOOL-FELT HATS, AND BODIES THEREFORE
By the President of the United States of Ameriea
A ProcraMaTiON

WHEREAS under and hy virtue of secetion 336 of ‘Title 11, Part 11, of the act
of Congress approved June 17, 1930, entitled “An act to provide revenue, to
regulate commerce with foreign countries, to cneourage the industries of the
United States, to protect American labor, and for other purposes,” the United
States TarlY Commission has investignted the differences in costs of produc-
tion of, and all other facts and conditions enumerated in sald section with
respeet to, bodies, hoods, forms, and shapes, for hats, bonnets, eaps, berets, and
similar articles manufactured wholly or in part of wool felt and hats, honnets,
capys, berets, and similar articles, made wholly or in part therefrom, finished
or unfinished, being wholly or in part the growth or product of the United
States and of and with respest to Hke or similar articles wholly or in part the
growth or product of the principal competing country :

Wuereas in the course of safd investigation a hearing was held, of which
reasonable public notice was given and at which parties interested were given
reasonable gpportunity to be present, to produce evidence, and to be heard:

WiEgkeas the commission has reported to the President the resnlts of sald in-
vestigntion and its findings with respect to sueh differences in costs of pro-
duction;

WHEREAS the commission has found it shown by sald investigation that the
principnl competing country Is Italy, and that the duties expressly fixed by
statute do not equalize the differcences in the costs of production of the domestie
artieles and the like or similar foreign articles when produced In said prineipal
competing country, and has specified In its report the decreases in the rates of
duty expressly fixed by statute found by the commission to be shown by said
investigation to he neeessary to equalize such differences; and

WHEREAS in the Jjudgment of the ’resident such rates of duty are shown by
such investigntion of the Tarlf Commission to be uecessary to equulize such
differences in costs of production;

Now, THEREFORE, I, HErBERT TloOvER, President of the United States of Amer-
fea, do hereby approve and proclaim ‘he following rates of duty found to be
shown by sald Investigation to be necessary to equalize such differences in costs
of production;

A decrense in the rates of duty expreusly fixed in pavagraph 1135 (b) of Title
T of sald act on bodies, hoods, forms, and shapes, for hats, bonnets, caps, berets,
and simllar artlcles, manufactured wholly or In part of wool felt, from 40 cents
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per pound and 75 per centum ad valorem to 40 cents per pound and 65 per

centum ad valorem;
And a decrease in the rate of duty expressly fixed, in addition thereto, in

paragraph 1115 () on all the foregoing, If pulled, stamped, blocked, or trimmed
(including finished hats, bonnets, caps, berets, and similar articles) (within
the Hmit of total deerease provided for in snid act), from 25 cents per article

to 1214 cents per artiele,
IN wirNess wWHEREOF, T have hereunto set my hand and cansed the seal of

the United Statex to he aflixed.

Done at the City of Washington this 16’ dny of Mareh, in the year of our
Lord nineteen hundred and thirty-one, and of the Independence of
the United States of Amerlea the one hundred and fifty-fifth,

[srarn] HERBERT IHHOOVER.
By the President:
HeNny T, STIMSON,
Seeretary of State,
[No. 1041]

Senator Warsi. The next witness is Mr. Lerceh.

STATEMENT OF JOHN G. LERCH, NEW YORK CITY, REPRESENT-
ING THE AMERICAN TARIFF LEAGUE

Senator Warsa. Your name is John G. Lerch, your residence is
New York City, and you represent the American Tariff League?

Mr. Lercn. Counsel for the lengue.

Senator Warsm. You may proceed.

Mr. Lercr. This bill H. R. 8099, we appreciate, covers a number
of reforms, let us say, that are sponsored by the Treasury Depart-
ment, as to which we have no objection. As to a number of items,
however, and the wording of some of these sections, we feel that
it will not accomplish the purpose for which it was apparently in-
tended. 1 have II)repared a memorandum pointing out each of those
instances, which I will leave with the reporter.

Senator Warsn. That memorandum may be inserted in the record
at the conclusion of your statement.

Mvr. Lerci. There are a few places in the bill that I would like to
comment on and give my reasons.

Senator WarLsH. Very well.

Mr. Lercr. On page 2, line 13, the bill changes. That is the old
section 304 of the act of 1930 on marking. The bill changes what
appeared there “in legible English words” to “English name of the
country.”

Our position is that the expression in that section of the act of
1930 has been adjudicated. It is plain as to what it means, and we
can see no reason for changing that expression to an “English name.”
Certainly a name of a country expressed in legible English words is
specific and definite, and we can see no reason for changing that
language.

On page 3, line 6, in subsection (a), we think that gives to the
Secretary of the Treasury too much discretion. We think that if
that is going to be in the bill it should be followed by some such

proviso as this—

Provided, That no article shall be held incapable of being marked if an article
of the same class or kind is marked in any manner by manufacturers in the
United States.
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In other words, we have had rulings from the Department where
this diseretion did not exist, under the wording of the old law which
is mandatory, where they have exempted competitive articles from
marking, when it was practice in the trade in the United States
for the domestic articles to be marked,

Senator Warsi. Have you any illustrations of that? )

Mr. Lerom. I can furnish them to you. One very outstanding
illustration is in the glass container industry.

Now, on page 8, lines 16, 17, and 18, we suggest that that be deleted.
That is subsection (F').

Senator Warsn. “Such article is imported for use by the importer
and not intended for sale in its imported or any other form,” your
sugeoestion is it should be deleted ?

Mr. Lercn. It should be deleted. I have for a number of years,
some years ago, been connected with the Department of Justice,
helping to administer the customs law. This section of the law
depends for its enforcement on something in the future, and it is
practienlly impossible of enforcement without great abuse on the
part of the importers.

Now as to subsection (G), page 3, line 19, we suggest that inasmuch
as that also requires following the merchandise into consumption
there should be added to that a provision which compels its enforee-
ment, such as bond, like we have in the carpet-wool paragraph, where
the same sort of thing occurs,

Senator Warsir. Have you the langnage for that?

Mvr, Lercir, T have suggested it in my brief.

On page 4, subsection (J), that hegins in line 9, we cannot speak
too strongly for that. T agree with all that has been said today by
the lumbermen as to that particular section. We can see no reason
why the Secretary should be given 2 years to publish a ruling and
simply because a substantial amount had been imported before Janu-
ary 1, 1987, that you should perpetuate a ruling of the Department.
I might comment on the effect of that particular subsection in that
if this is adopted the Secretary’s ruling cannot be reviewed in the
courts. It simply fixes it, because it is a discretionary power exer-
cised by the Secretary with the approval of Congress, and no court
will review his discretion.

On page 9, line 8, there is given legislative sanction to a practice
which has existed in the Department, the 30-day period before the
ruling becomes effective. That 30-day period. we think, should be
applicable to a ruling where a lower rate of duty is found as well as
a higher rate of duty. It provides for the Secretary of the Treasury
changing a rate of duty. and I would suggest the last word in line 8,
the word “higher,” he changed to “different,” and that wonld make
it apply to either a lower or higher rate. If it is going to be made
lower, the domestic interests have made their contracts on existing
rates of duty and known competition, and if they are going to re-
ceive a lower rate of protection then they should have at ﬁast 80
days’ notice, just as the importer has if it is to be higher.

The next is on page 17, line 9. This is a new piece of logislation.
The thinig that purports to cure, we feel, has been a well-known prac-
tice, settled by judicial decision, but we have no objection to this

going into the law.



CUSTOMS ADMINISTRATIVIED ACT 165

I was Chiof of the Reappraisement Division in the Department of
Justice for some years trying these very enses. Now this is limited
to where an appraisement has been set aside, found invalid on pro-
test. We suggest, in order to make that effective, you should add
after the word “protest,” “or an nﬂ)penl to reappraisement,” since
appraisements are also held invalid on reappraisement. There is
nothing in that section that prescribes the procedure for review and
a finding of a new value by the United States customs court.
‘Therefore, to complete that, we submit that there should he added to
the end of that section the words “for apeals from a decision of the
appraiser.”  In other words, that prescribes the same procedure in
the customs court as now obtains in regular appeals from the
appraiser,

n the same page 17, line 17, we suggest that all of those sections
be deleted, That covers pages 18, 19, and 20.  In other words, where
it purports to change the existing section 516 (b) in the tariff act.
That, 1s the domestic interest’s right to protest. T submit that if
the Government is going to repeal 516 (h) it ought to do it in so
many words, for here they are effectively accomplishing just that
thing in this bill by this section.

To illustrate, they provide here that instead of the present pro-
cedure, where a protest is made, after a great deal of red tape pre-
seribed by the existing law, then liquidations shall no longer ll)e sus-
pended, but the domestic interest wlho had gone through that costly
routine to arrive at the point of a valid protest must go ﬁlrough costly
litigation and wait until 30 days after the court has decided the pro-
test to have his rate become effective. Obviously, that is not a
remedy at all and conld never be used economically, heeause the first
minute you appear in the Department with your complaint an im-
porter knows exactly what you are claiming, he is on notice from that
minute until the final decision of the court, which may be 2 years later.
If it is n staple article, he might bring in 5 years’ supply %)efm'e you
ever reach a determindtion of that issue, and ob\'iousf;' you would be
out of business in the meantime. So how could any domestic interest
avail itself of the proposed remedy contained in this law?

Senator WarsH. You prefer the present law to this proposed
change?

Mr, Lerch. Yes: and I have suggested a better one in my brief.

Senator Warsi. You suggeste({{a substitute?

Mr, LercH. Yes,

Senator Warsn. Very well,

Mr. Lercrr. Mr. Chairman, there are a number of other suggestions
just as to a word or two which are covered by my brief and I will not
take any more of your time,

(The brief referred to is as follows:)

BRIEF OF THE AMERICAN TARIFF LEAGUE

CoMMITTEE oN FINANCE,
The Senate of the United States, Washington, D. C.

GENTLEMEN : We beg to submit on behalf of the Amerlean Tariff League the
following memorandum of suggested changes in the bill H. R. 8099.

BECTION 3

Section 804 of the Tarift Act of 1030, we feel, is sufficlent in its terms to
effectuate the administration of marking imported merchandise with the name

hY
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of the country of its origin,  ‘Fhe diseretion vested in the Secretarvy of the Trens-
ury has proven suflicient to carry out the mandates of the provision.  We suggest,
therefore, the proposed change im rejected, or if 1t Ix the will of the commitice
that some changes be made, we draw your attention to the following speclfie
rm'omuwudutlom :

On page 2, at Hue 12, delete “the” at the end of the line and substitute the word
“fn.” At llw beginning of Mne 138, after the word “English”, insert the words
“words the.”

The reason for the suggested change is that the provision in the Tarlff Act of
1030 now reads the same as our proposed language, amd we can &ee no reason
for changing this Inngnage, which has received judieinl construction, for Innguage
which Is ambigunous.  “English name of the country™ does not necessartly mean,
in the light of previous decisions, the name expressed in English words, since
there are names which may be expressed differently in the United Kingdom
than in the United States, This is clearly shown hy the number of Treasury
Depavtment vulings where spelling, although acknowledged {n forelgn countries,
is not recognized in the United States and is held insuflielent for our marking
requirements,

On page 3. llne 6, Insert the followlng after the word “marked.” “provided
that no article shall be held incapable of being marked if an article of the
sq‘nm(‘ class or kind is marked in any manner by manufacturers in the United
States.”

Experience has shown that a number of Imported articles have been held to
be incapable of being marked where their competitors in this market marked
thefr products with trade names “Made in the U. 8. A" and similar markings.
Certain lines of glassware come within this eategory, the importers having
contended that they were Inecapable of marking where their domestle competitors
used n system of acld etehing to identify their merchandise,

On page 3, delete lines 16, 17, and 18,

This provision gives to the Sceretary the right to exempt from marking
articles uxed by the importer and not intended for sale. This would include
contalners such as bottles which were imported to be filled by the importers
and not intended for sale, thus removing the protection afforded by this seetion
against domestic-made merchandise hn foreign containers without notiee to
the consumer,

On page 3, under the same marking section, on line 10, we propose at the
beginning of subsection (G) befure the word “such” to insert the words “Upon
proper proof and under hond if.,” <o as to read: “(G) Upon proper proof and
under bond if such article is to e processed *

The reason for this change is that the oln«lﬂmtlon of merchandlse, the sub-
Ject of this subdivision, is dependent upon use after importation. It has been
the practice In customs legislation for a great many years that where a rate
or amount of duty is contingent upon an act to he norformod after importa-
tion, it is to be done elther while the merchandise is in bond or while it is
covered by a term bond after release from customs custody. We feel that
the execution of a hond in this instance would occasfon no inconventence, would
be of great protection to the revenue, and would be in line with previous
legislation,

On page 4, line 9, delete the words “class or kind,” and again at lines 13
and 14, same page, delete “in substantinl quantities.”

We feel that these two provisions are so uncertain that it renders this section
open to the hrondest interpretation with a possible defeat of the intent of the
law. If, therefore, subdivicion (J) = to be enacted into law, these two provi-
slons shonld he deleted. FHowever, it is onr opinlon that subdivision (J) 1s
undesirable and has no place in the law since its only purport i8 to perpetuate
rulings of the Department simply because they have existed for a certain period
and were not reviewed hy the proper tribunals. We, therefore, recommend that
the whole of subdivision (J) he deleted. :

On page 4, subdivision (B), at line 25, delete the first word “the” and sub-
stitute therefor the word “In,” and, further, after the word “English”, insert
the words ‘words the,”

This is to effect the same change as was suggested on page 2, lines 12 and 13,

On page B, line 12, delete the words “or the article (or its,” delete all of line
13 and the first two words on line 14, On line 15, delete also the words “or
marking” and insert the word “or” following the word “exportation.”

The reason for this change is that the present language would scem to provide
for the marking of merchandise which had been delivered from customs custody
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into the fmporters place of business to be marked there without the pnyment of
the ndditlonnl duty provided for in Hnes 19 and 20 on page 6. This wonld secm
to offer an incentive to the importer to bring In merchandise not marked with
the country of origin, to take his chinee of bheing caught by the Governinent,
and if he Is eaught, mark the merchandise, ofter proof to the Government, and
escape payment of the additional duty on the merchandise so delivered, with
the maximum effect that be would pay the 10 percent provided hy the law only
on those packages which were certiticd to publle stores for examination,

This §s a departure from customs legislntion as we know it, since no privilege
has been extended to the fmporter after his merchandise leaves customs custody.
In fact, with every entry is tlled a vedelivery hond to assure the Government
proper dutics or in Heu thereof liguidnted damages to the value of the mer-
chandise, By the terms of this proposed statute a greater privilege is given to
the tmporter on merchandixe which the Qovernment has never inspected over
that which Is actunlly examined,

On page 6, line 3, insert the word “or” at the end of the line, and on line
4 delete the words “or marking."”

This insertion and deletion is to effect n change similar to that suggested
on page H.

On page 9, Hine 8, substitute for the word “higher” the word “different,”

We recoginize that this seetion s legislution to legntize that which hus been
the practice of the Department for n number of years, nnmely, where there has
existed a uniform practice, sanctioned by the customs authorities for n number
of years, hefore a change of rate or classifleation 18 made hy the Department, the
Department will allow hefore pluelng the same in effect 30 days' notice after
publieation of such change. While we recognize the existence of this practiee, it
has been earrled on, we may say, ng a matter of excentive lenfency, but there
has been no sanction of Inw.  If it ix to be made a part of our statute law, we
can see no reason for a more favorable attitude toward the importer than
toward the domestie Interest.  The reason offered for this perfod of lenicuey
toward the importer is that the Importer may have orvdered from abroad mer-
chandise agalust sales made in the United States, and a hardship would result
if the rate of duly were Inereased before the merchandise was recofved.

The same argument will apply to the domestic interests with equal or
greater effect. ‘T'he domestic interest has met the competition of the importer
on the basis of a known rate. He also has taken orders and met sales on the
basis of his known competition. If, therefore, the duty to be paid by the im-
porter is to be decreased, equal opportunity should be extended to the domestie
interests to fill their orders before they meet the ruinous competition at the
lower prices.

On page 17, line 9, insert after the word “protest” the following words, “or
of an appeal to renppraisement.” On line 13, following the word “section”,
insert the words “for appeals from a decisfon of the appraiser,”

Under the existing law an appraisement may be declared void or invalid on
either reappraisement or protest procecdings, and we feel that it does not matter
what type of proceeding invalidates the appraisement, the Government should
gtill have the right to proceed under the proposed amendment,

The provision as it now stands is meaningless from the standpoint of pro-
cedure since no appeal under existing law s provided from the judgment of
the court leading to another appralsement or reappraisement where one is
declared void as provided for in this section. Insertion of this clause would”
provide procedure whereby one might start the actlon contemplated by this
amendment. In other words, section 501 now provides the manner in which an
appeal may be taken from a decision of the appraiser. The proposed amend-
ment contemplates this identical action where the court declares the appraise-
ment vold or invalid. By the addition of this clause it will be possible for the
importer or the collector to apjw=ail in the same manner and prosecute the appeal
in the same mamner ns he does under the existing law, his appeal from the
original decision of the appraiser.

On page 17, delete lines 14 to 25, inclusive; delete all of pages 18, 19, and 20,
and the first 7 lines of page 21,

In our opinfon the intent of this amendment to section 516 (b) is to repeal
the right of the American manufacturer to a judicial determination of the
proper rate of duty to be imposed upon imported merchandise. The same pro-
vision, 2 years ago, was incorporated in a customs brokers bill as section (b)
and failed of passage, the Senate haviog refused to pass the sald bill with that
provision in it. We feel that if it is the intent ot‘ the proponents of this bill

“~
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to repeal sectlon 516 (b) of the Tariff Act of 1930 it should he done in so many
words, .

In the testimony of the Qovernment attorneys before the Ways nnd Menns
Committee It wag stated that a comparatively small number of complaints had
been filed since 1930 and gave the ultimate outcome of these comphiints, Every
time a domestic manufacturer calls to the attention of the Treasury Depart-
ment a mistake {n classification it is a potential 516 (b) case. Many of these
cases, upon investigntion by the Department, vesult In a reclassifieation at a
higher rate. They do not fall within the designation by the Governnient at-
torneys of a “complaint”, and henee are not included in the Government's tabu-
lation. Had the domestic manufacturer not succeeded In having the Depart-
ment inerease the duty, in a large number of these eases a complaint would
have been filed and prosecuted.  Ilence we feel that the effectiveness of section
516 (b) cannot be measured by the number of complaints or the litigation
growing out of the snme,

The proposed revised 516 (b) as distingulshed from the present 5168 (h) con-
templates expensive litlgation on the part of the domestic interestx to determine
the proper rate of duty to be effective upon importations made after the de-
ciston of the Customs Court or the Conrt of Customs and Patent Appeal. In
other words, the domestie interest is to find himself hard-pressed by forelgn
competition, engaglng in expensive Htigntion to a suceessful conclusion, only to
find that his importing competitor has recelved sufficient merchandise to carry
on unfalr competition, possibly in stated lines for years to come, althongh he,
the domestic interest, hns been successtul in the costly litigation, ‘I'he present
act provides that once litigation has been started by protest, all Hquidations are
suspended until a final decision of the court, which guarantees to the domestic
mamufacturer the protection to which he was entitled under the law, and to
the Government, the revenue to which it was entitled. With these safegnards
removed, as has been effectively done in the pages above enumerated, there will
be no more remedy for American manufucturers. If this Is the intent of Con-
groess, we feel that it should be so expressed, since we feel that this is the effect
of the proposed amendment.

At the hearing before the Ways and Means Committee we suggested that the
court had construed section 816 (b) In such a technical way as to render in-
effective the remedy provided. This construction should he corrected, and we
submit a redraft of section 616 (b) for the consideration of the commlttee,

The langnage suggested would eliminate the present technicalitfes and afford
the domestle producer the same right to litigate as the importer and under the
same conditions, Under existing law, when an importer is dissatisfied with
the rate or amount of duty assessed by the collector, all that need be done is to
address a letter to the collector setting forth his claims, and that is termed a
protest, invoking the provisions of scction 514, The courts have held that the
act contemplated no formality and no technicality. Under the wording of the
present scction 516 (b), the United States Customs Court has held that each
of the provisions outlining the steps to be taken, such ax requests for informa-
tion as to classification, the reply by the Secretary, notice of dissatisfaction by
the American producer, ete., are all conditions precedent to a valld protest flled
under the terms of that section. The court has also construed very technieally
the language of the act setting forth ench of these steps, and If any step is not
literally complied with the protest Is dismissed. In many instances a domestle

* producer has sufficient knowledge of an importation by an importer to at once
file his protest, but regardless of this, he must write to the Secretary to deter-
mine how merchandise of this class is being classified, recelve the Secretary’s
answer, flle a complaint, and all the other steps contemplated by section 516 (bh)
before he may invoke the jurisdiction of the court. We can see no reason for
this elaborate proceeding, for the same procedure set forth in section 614 would
give to the collector and the Secretary the right to review the protest and satisty
the claims made therein, or forward it to the United States Customs Court as
they now do an importer's protest. In other words, we feel that the language
proposed In our suggested redraft of section 516 (b) .would place within the
hands of the domestic producer means of obtaining knowledge upon which to
base a protest if he did not possess sufficient knowledge, but would remove the

. lte;-h:gc‘glltles In the present law and make effective the remedy which Congress
ntended. .

(b) Classification.—If requested by an American manufacturer, producer, or
wholesaler, the Secretary of the Treasury shall furnish the classification of and
the rate of duty, if any, imposed upon designated imported merchandise of a
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class or kind manufactured, produced, or sold at wholesale by him.  If a manu-
facturer, producer, or wholesaler objects to the rate of duty imposed, he mny
file a compliint with the Seeretary of the Treasury, setting forth the reasons
for his objection,  Within 60 days from the fillng of such complaint the Secre-
tary of the Treasury shall render his decision.  If the Sceretary deeldes that
the clussification of or yate of duty assessed upon the merchandise i not cor-
reet, he shall notify collectors of customs as to the proper elassitleation and
rate of duty, and shall so inform such manufacturcr, producer, or wholesaler,
and such rate of duty shall be assessed upon all such merchandise hmported or
withdrawn from warehouse after 30 days after the date of such notice to the
collectors. It the Sceretary decides that the classification and rate of daty
are correct, he shall so inform such manufacturer, producer, or wholesaler, and
shall, under such regulations as he may prescribe, immediately cause publien-
tion to be made of his deciston. If an Amerfcan manufacturer, preducer, or
wholesaler Is dissatisfled with the deciston of the Secretary and is not possessed
of the necessary information as to the entry, the cousignee, and the port of
entry of the imported merchandise in which he is Interested, he may request
the Secretary to furnish him the necessary information upon which to file a
protest, and upon receipt of such request the Secretary shall furnish him with
information as to the entries, the consignees, and the ports of entry, together
with the dates of lguidation as will enuble him to protest the classifleation of
or the rate of duty imposed upon the merchandise the subject of the request.

Such manufueturer, producer, or wholesaler may file within 60 days after
receipt of notice of lquidation by the Secretary or a collector of customs with
the collector of the port where the imported merchandise was entered a pro-
test in writing, setting forth a description of the merchandise and the classifica-
tion and the rate of duty he believes proper, with the same effect as the protest
of an importer, consignee, or agent, flled under the provisions of sectfons 514
and 516 of this act. Upon the fillng of typlcal protests, the collector shall notify
the Secretary of the Treasury, who shall order the suspension pending the final
declsion of the United States Customs Court of the liquldation, at all ports,
of all unliquidated entries of such merchandise fmported or withdrawn from
warchouse after the expiration of the 30 days after the publication of the Sec-
retary’s declsion. All entrles of such merchandise so imported or withdrawn
shall be liquidated, or, it already liquidated, shall, if necessary, be reliquidated,
in conformity with such decision of the United States Customs Court, If, upon
appeal to the Court of Customs and Patent Appeals, the decision of the United
States Customs Court Is reversed, the classification of the merchandise and the
rate of duty fmposed thereon shall be in accordance with the deciston of the
Conrt of Customs and Patent Appeals, and any necessary reliquidation shall be
made, The provisions of this subdivision shall apply only in the cage of com-
plaints filed after the effective date of this act.
| C]m lpuge 23, delete lines 19 to 25, incluslve, and on page 24, lines 1 to 4,
nclusive,

For a number of ycars, it has been settled law that all exactions made by the
collector whether in the guise of dutles, excise taxes, revenue, or any other
name, if collected on importations by the collector of customs, for customs pur-
poses, are dutles, and subject to all of the requirements of regular duties paid
on imported merchandise. We appreciate that this section would render far
more arduous the recovery of exclse taxes, etc., pald on imported merchandise
by importers, since it would take them out of the customs tribunals and leave
them to their remedy at law, We feel that if section 518 (b) s to be amended as
proposed in this law, section 528 might well be enacted into the law. On the
other hand, if the domestic interests are to retain thelr present remedy under
sectlon 516 (b), it will afford the only possibility of review for the Government
against the erroneous assessment of exclse taxes, internal-revenue taxes, etc., on
fmported merchandise. Obviously, the importer is not going to litigate the
assessment of a tax which is too low. The collector who makes the assessment
cannot start a proceeding ngainst himself. The only certainty of the proper
adjudleation of the rate or amount of one of these taxes is through 518 (b),
fnstituted by an American manufacturer, We submit, therefore, that if this
provision is to be enacted into the law, it 13 an added reason for the present
wording of the 516 (b).

THE AMERICAN TARIFF LEAGUE,
By J. G. LercH.

LAaMB and LerchH, Counsel,
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STATEMENT OF JOSEPH F. LOCKETT—Continued

My, Lockerr, Mr, Chairman, T would like to offer the amendment,
which T referred to in my testimony on Jannarvy 25, In that testi-
mony T siated that in that connection I was not appearing on behal{
of the Institute of Carpet Manufacturers.  You may reeall my tes-
timony. T realize this amendment is rather imperfeet and it may
have to be redrafted,

Senator Warsi. Yes, sir.

(‘The amendment referred to is as follows:) )

On page 39, between lines 16 and 17, insert the following new
seetion:

Skc, 32 (a). If any article imported prior to the effective date of this net (or
its container) was not marked in accordance with the provisions of section 304
of the Tarift Act of 1030 (U, 8. Code, 134 ed., title 19, sce, 1304) and sach
article (orv its container) was assessed an additionnl duty of 10 percent under
sald scection 304 on account of such fact and such assessments were duly pro-
tested under section 614 of the TartlY Act of 1030 (U. 8. Code, 1034 ed., title 19,
sec. 1614) and such protests are pending before the United States Customs
Court or the United Sintex Court of Customs and Patent Appenls or if any such
article (or its container) has hecome subjeet to an assessment under sald
section 304 the dutles 2o pald or assessed or to be assessed shatl be held not to
have acerued and shall be refunded or remitted as the case may be if such
article (or its container) was or is marked in accordance with sald section 804

prior to its release from customs custody.
(b) There is hereby appropriated, out of any money in the T'reasury not
otherwise appropriated, such sums as may be necessary to earry out the pro-

visions of this section,
On page 39, line 17, strike out “32” and insert “33.”
Senator Warsi. Mr. Somerville.

STATEMENT OF H. P. SOMERVILLE, WASHINGTON, D. C., CHAIR-
MAN, LEGISLATIVE COMMITTEE, AMERICAN HOTEL ASSOCI-

TION

Senator Warsn. Your name is H. P. Somerville and you are chair-
man of the legislative committee, American Hotel Association?

Mur. SoMERVILLE. Yes, sir.

Senator Warsi. Where do you reside?

Mr. SomerviLLe. The Willard Hotel, Washington,

Senator WarsH. You may proceed.

Mr. SomerviLLE. T have just a short objection in reference to one
particular section.

First, the American Hotel Association is the only national hotel
organization. It is comprised of 53 State and regional associa-
tions, which in turn includes some 5,800 hotels. Our numerous border
hotels have expressed a fear as to what cffect section 31 of the bill
might have upon their business. It can readily be seen that it would
doubtless adversely affect them, not only directly affect the border
hotels but, incidentally, affect hotels and other allicd business all over
the country. The law certainly would tend to curtail travel of tour-
ists, the tourist business, and other business upon which hotels and
businesses incidental to travel are dependent,

A feature that has a great stimulus to thousands of tourists plan-
ning trips along the Mexican or Canadian borders is the fact that
they can go across the border not only to get a glimpse of thoso
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countries hut to send a few post. eards and purehuse w few curios or
souvenirs, to be able to say that they have been in Camada and Mexico
aned substantinte the fuet with nrticles purehased there,

A city such as 151 Paso, particularly its hotels, would feel mate-
rinlly the effect of this Inw. My, Paul Tlarvey of the Hotel Paso Del
Norte, of that city, states that thousands of tourists each year stop
off there just for the purpose of going over to Juarez, Mexico, not
only to go to Old Mexico, but to purchase a few items to send or to
bring to their friends or relatives at home,

With such a law they certainly would not stop there.  ‘They may
plan their trip by a direet route, or, worse, not to make the trip at
all, heeanse those restrictions would eliminate one of the important
features of the trip,

It seems there should he some other out. that would cover the pur.
poses of the Customs Burean than is designed in this bill.  Cer-
tainly wo should not set up restrictions against our own people that
Canada and Mexico do not exert against their people in coming to
our conntry, There should be reciprocity.

One of the Senators sitting on the committee suggested—I do not
believe sertously—that maybe the seetion might he changed to read
as it is for borders above a certain latitude and something of different
for borders below that Iatitude, That would take care of the situa-
tion on the Mexican border, but we should approach the matter
nationally.

Wo are opposed to any law that is not necessary and which would
tend to discourage travel. “See Amerien First” seems to be becoming
relegated to the past. The American Hotel Associntion, representing
the holels of the Nation, just cannot see that being done. We not
only want American dollars spent in America, but we want to en-
courage foreign moneys to be spent here. A few dollars spent across
the horder by our tourists is most nominal compared with the dollars
spent. by them in our own country enroute to those horder places.

It scems, perhaps, that the proper definition of a tourist under
the law may be a solution, as far as we are concerned, and will
protect the retail businesses of our own bhorder communities. By
that T mean that we might possibly make exceptions to, or limita-
tions to a tourist, for instance. A person should he classified as a
tourist for the exemption purposes only if he resided at a specific
distance away from that border place, such as a 50-mile radius, other-
wise ho wmxl’d not be entitled to the exemption. We do not know,
Mr. Chairman, whether that woud help accomplish the desired result,
but wo know that your committee probably will find some solution
for it, in order to do that. As it is set up now it will definitely
hurt the travel business in those communities that have heretofore
enjoyed the benefit of the across-the-border travel.

Senator Warsu, We are glad to have your testimony, Mr. Somer-
ville. The subcommittee will stand adjourned subject to the call of
the Chair,

(Following the adjournment of the subcommittee, the following
letters, telegrams, and briefs were placed in the record at the request

of Senator Walsh:)
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Savt Lake Crry, Uran,
January 27, 1938.

Senator Davip I. WALSH,
United States Senate:
The Natlonal Woolgrowers' Associntion strongly urges the adoption of pro-
posed Guffey amendment to I. R. 8009. This merely corrects administration in
tariff and if adopted will give felt hat manufacturers a duty which Congress

intended they should have.
NATIONAL WOOLGROWERB' ASSOCIATION.

Tue PickerT CoMPANY, INc,
Milford, Mass., January 22, 1938.

Hon. Davip I, WarsH,
Senate Office Building, Washington, D, C.
My Dear SENATOR: We know that you are thoroughly familiar with the

proposed amendment to H. R. 8009, which is now pending before the subcom-
mittee of the Senate Finance Committee (in which the word “felt” was elimi-
nated from paragraph 1115 (b) of the Tariff Act). We are very desirous of
having this passed by the Commission due to the fact that it means everything
to us,

We know your attitude toward industry in our State and it {8 a pleasure
to write and ask you to intercede for us.

We are pleased to advise you that if we can get protection and prevent
foreign bodies coming in here it means that this factory can operate positively
11 months a year—and you know what this means for labor. Paying the wages
to our labor that we do—and for your informatlon, we have a half dozen
people earning between 30 cents and 40 cents an hour, and the balance of our
people receive from $30 to $60 a week.

In conclusion, if we do not receive relief by a higher tariff it means ruination
to our industry. We hope you will use your best efforts to help us in passing

this amendment.
Assuring you of our appreciation for your efforts in our behalf, we are

Respectfully yours,
EpwiIN 8. PIcKeRT, President.

SusQUENANNA WooLeN Co.,
Necw Cumberland, Pa., January 22, 1938.
Hon. Davip 1. WarLsn, M. C.,
United States Senate, Washington, D. C.

Drar Sir: Referring to the hearings of the Senate Finance Committee begin-
ning January 25 on the “customs administrative bill,” we respectfully urge your
support in protection of our home industries by deleting the words “of
blanketing” from paragraph 1111 of the Tariff Act of 1030 as provided for
by the Committee on Ways and Means of the IHouse in bill H, R. 8009,

Respecttully
' Paut E. RexrF, Treasurer.

NATIONAL ASBOCIATION OF MANUFACTURERS
OF THE UNITED STATES OF AMERICA,
Necw York, N. Y., January 27, 1938,
Hon. PAT HARRISON,
Chairman of the Senate Finance Committee,
Washington, D. C.

My DEAR Sir: On behalf of the National Assoclation of Manufacturers I wish
to express emphatic approval of the princlples and .purposes of H. R, 0738,
Introduced by Representative Doughton which seeks to amend certain admin-
istrative provisions of the Tariff Act of 1030 and for other purposes.

The principle embodied in the bill has been endorsed by our tarift committee
after thorough study. However, the approval of this measure is subject to
t:m\o following reservations which we respectfully submit for your considera-
tlon:

1. We are opposed to changes in section 304 of the 1030 act which would
Hberalize provisions regarding the marking of imported articles and contalners
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and which glves the Secretary of the 'Preasury broad discretionnry powers.
We believe that the reluxation of these provisfons would work a serious
injustice on Amerlcan producers, It is submitted that the importer should he
held responsible for the faflure of forelgn producers to mark goods according
to the provislons of the law. The contemplated change which would allow
the importer to mark goods after they have been imported, I8 a dangerous
one,  We can see no reason for a proviston in the act which would permit the
avoidance of the additionnl 10 percent ad valorem duty put in the act for
failure to mark goods before importation, It is our belief that the effect of
thix amendment might be to encourage unscrupulous importers to endeavor
to market unmmarked merchandise brought into this country elther openly or
surreptitiousty, If caught, the importer attempting to do this would have,
simply enongh, to mark the goods at n nominal expense, without penalty.
The suggested change will immeasarably increase the work of the DBureau
of C(ustoms, if the Secretary of the Treasury establishes many exceptions.
We suggest, therefore, that subsectlon (¢) of section 3 of the Customs Admin-
fstrative Act of 1037 be changed to provide that {f imported articles and con-
tainers are not properly marked before importation, the importer should be
subject to an additional 10 percent ad valorem penalty duty,

2. We also wish to suggest the deletion of paragraph J of subdivision 3 of
subsection (n), of section 8, which allows the Secretary of the Treasury to
authorize the cxception of any artlele from the requirements of the marking
provision, if that article has been imported in substantial quantities during
the O-year period fmmedlately preceding January 1, 1937, We belleve thut
there will always be considerable disagreement as to just what “substantial
quantities” means, since these words are open to considerable differences of
interpretation.

3. We do not believe that any change should be made in section 816 (b) of
the Tariff Act of 1930; we believe that the proposed amendment would tend
ta destroy the effectiveness of any appeal or protest by Ameriean producers,
since it wipes out the penalty of a successful protest on the part of American
manufacturers and glves importers a distinct advantage.

We believe that the adoption of these suggested revisions to the pending
Customs Administration Act of 1937 would conslderably strengthen the measure
since it would not only facilitate and expedite the importation of foreign goods
into this country, but would algso protect American industry from unfair prac-
tices which unscrupulous foreign manufacturers might take advantage of
through technical loopholes having been left open to them,

We beg to remain,

Very truly yours,
Cuarres R. Hook, President.

. LAWRENCE & TUTTLE,
S8an Francisco, February 1, 1938,

The CoMMITTEE ON FINANOE,
United States Benate, Washington, D, O.

GENTLEMEN : Attached hereto will be found a number of suggestions relative
to the pending bill on custome matters, H. R. 8009, as to which I bespenk the
careful consideration of the committee.

These suggestions are based upon an experience of more than 40 years in
customs law, with the Board of General Appraisers, now the United States
Customs Court (1894-1009), later as an attorney in the ofiico of the Assistant
Attorney General in charge of customs litigation (1910-14), and more recently
(1016-88), in private life, as n customs attorney at 8an Francisco and Los
Angeles, None of the suggestions, I belleve, conflict with anything in the
Doughton bill.

I wish to add that that bill impresses me very favorably, and that in my
opinfon the Ways and Means Cominlttee and the Treasury sponsors of the bill
are to be commended for their efforts thus to suppress abuses, to facilitate
customs administration, and to allevinte undue burdens upon importers. The
purpose of the suggestions in attached appendix nccords with the aims ahove
mentioned, and will, I trust, have the approval of your committee,

Very respectfully, Fa L L
ANK L. LAWRENCE.

41381 —38—.-12
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APPENDIX

(1) Seolion 508 (a)—Dutiable value—Section 503 (a) provides as to “im-
ported merchandise subject to ad valorem rates of duty” that the basis for the
assessment of duties “shall be the entered value or the flnal appraised value,
thkichever is higher.”

A result of this minimum-value clause is that duty is often assessed on a
basis which Is unfair because the entered value exceeds the value found by the
appraiser, or by the court on reappraisement. It is submitted that when an
appralser, acting with all the wide investigative agencies of the customs service
at his disposal, finds a value lower than entered value, there is no reason
sounding in public policy why his finding should not be nccepted for duty pur-
poses, instead of the importer's higher entered value. And even more strongly
may this be asserted ny to instances where the lower value has been found by
the Customs Court in a reappraisement appeal, in which proceedings have been
conduected with usual judicinl safeguards and with both sides represented by
counsel.

Suggestion: Amend said sectlon 603 so that it shall read as follows, amend-
ments being indicated by canceled matter in black brackets,

“(a) Qeneral rule—Except as provided in section 562 of this act (relating
to withdrawal from manipulating warehouses) Land in subdivision (b) of this
section], the basis for the assessment of duties on imported merchandise sub-
Ject to nd valorem rates of duty shall be the Lentered value or] final appraised
value, [whichever is higher].” .

(2) Section 503 (b)—Certificates” of pending reappratsement.—This section
permits assessment at less than entered value, where the entrant certifies:

“That the entered value is higher than the value as deflned in this act, and
that the gouds are so entered in order to meet advances by the appraiser in
similar cases then pending on appeal to reappraisement.”

In various respects this useful law is defective, and therefore to an important
extent its just and beneficient provisions are not available to the importer.

(¢) One of these defects arises out of the fact that these certiflcates may be
used only “to meet advances by the appraiser”; that is, only in issues where
the appeal is taken by the importer from the advance by the appraiser. If an
issue arises on appeal by the collcctor, that is, where there has been no advance
by the appralser, certiticates are not permissible. The importer is therefore
without recourse, if he enters at the higher contested values, and that value
is eventually held to be too high. On the other hand, if he enters at the lower
value, in nccordance with the finding of the appralser previously made 'in
regard to like merchandise, and if that value is eventually held to be too low,
he is then penalized for undervaluation,

Suggestion: The defect referred to might be cured by amending the expression,
“because of advances by the appraiser in similar cases then pending on appeal,”
s0 as to read, “because of similar cases then pending on appeal.”

(b) A more important defect is one which is due not to the law as it reads
literally, but to a restrictive interpretation which has been placed upon it
administratively and judicially. The literal requirement is that the importer
may certify “at the time of entry that he has entered the merchandise at a
value higher than the value as defined in this act becanse of advances by the
appraiser In similar cases then pending on appeal.”” This language is simple
and unambiguous, and easily complied with. But the courts have added the
requirements that the certificate shall set forth data relative to the “similar
cases then pending on appeal;” that this information must be given at time
of entry, and that, if supplied later, the certificate is fatally defective, even tho
the collector has no use for the data until the time of liquidation long after-
ward. In other words, instead of construing the Mnguage of the statute as
written, the courts have added to it.

Experience has shown many instances where, tho importers have been able
to certify pendency of a “similar" case, they have not been able to identify
it particularly, especially where it arose at a distant port. Also, in many
cases the citation has been incorrectly given, thru inadvertence, erroncous in-
formation, or clerical error; and as a result duty has been assessed on the basis
of a value higher than that which has been adjudged by the Customs Court to
be the true value of the merchandise.

Suggestion: Amend the last part of said section 503 (b) somewhat as follows
(matter canceled in black brackets) “and if [it shall appear that such action
of the importer on entry was taken in good faith, and] the importer shall there-
after specify and show the pendency of a similar case as alleged in his certificate,
the collector shall Hquidate the entry in accordance with the final appraise-

ment.”
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Nore.—The requircment of “good faith” is canceled because unreasonable.
If it appears that the true value of the merchandise is less than entered value,
that fact by jtsclf should justify assessment on true value, 1t must be remem-
bered that, in order to enter bis merchandise under a pendency certifleate as per-
mitted by section 503 (b), the importer is required to pay duty on the entered
value, rather than the lower value which is contended for. As in any other line
of business, this voluntary advance of a disputed amount is the acid test. No
better evidence of gnod faith could fairly be desired.

(2) Scction 505—Liquidation prior to rcappraisement.—It has been held
many times by the courts that liquidation of an entry, if made before the
involved merchandise has been flually appraised or reappraised, is fllegal and
may be set aside. Generally spenking, it is desirable for liquidation to await
ascertainment of all relevant facts, as prescribed in sectlon 503, which reads
in part as follows:

“Upon receipt of the appraiser's report and of the various reports of land-
ing, weight, gauge, or measurement, the collector shall ascertain, fix, and
liquidate the rate and amount of duties to be paid on such merchandise as
provided by law. * * *° .. . ey

However, in some reappraisement Issues hﬂmtlon i3 very protracted, so
that liquidation is delayed unduly. For cxample, tha Jitigation on the Japanese
textile-tax issue continued for 10 or 12 years, This.made it impossible for
many thousands of silk entries to be liquidated during that period. Also, as
a large proportion of the entrles covered other classes of merchandise, it was
not possible for importers to learn definitely-the rates of duty which would be
assessed and in case of dispute for them to file protests and have the questions
settled in the Customs Court, because protests may not be flled until after
Hquidation of entries (sec, 8§14), Furtber, if the assessed rate of duty ex-
ceeded the entered rate, the further amount due the United States could not be
collected prior to lMquidation many years after importation. Puring that
period some importers would..go out of busiuess or leave the e¢ountry, and
collection of the assessed duty would be hampered or precluded.

While the silk case just mentioned wad extreme, sthere have been many
Instances where the reappraisement litigation has continued 5 or 6 years.

There seems to bDe no controlling reasom avhy liquidation should always be
delayesi until reappraisement proceedings have terminated. A reliquidation
can bg made subsequently, in obedience to ajjudgment of the Cugtoms Court
in a reappralsement case, just as readily n¢ though the judgment had been
rendered in a protest case, i . o /i

Suggestion: That it be provided that an entry may be lquidated pending
reappraigement, if the collector shall regard i§ as desirable to do so, or if the
:;npog(t)%r shall so request. This amendment ‘could well be gttached to sec-

on . o ' -4 I

(8) Section 509—O0ustoms Qourt—records in previous cages.—It has lately
been held by the Court of Customs and Patent Appeals,-in United States v.
Bpsca (T. D. 49040, 25 C. C. P. A. —), that records in previous litigation may
not be admitted fniyew cases, unless the parties arva the same. The contrary
rule of admitting s records according (o the-discretion of the court pre-
vailed many years under the Board of Generdl Appralsers, now the Customs
Court, and the practice was convenlent and in general satisfactory, and tended
to uniformity of decision.

Where the subject matter of the litigation is the same, the fact that a
different importer is involved is of less importance than in cases of general
Jurisdiction. While the Bosea decision above cited is doubtless in harmony
with rules of evidence established for general jurisprudence, it is believed that
the peculinrities of customs litigation, which are de re to an important extent,
a8 well as in personam, justify an exception, but subject to the discretion
of the court.

Section 509 provides that:

‘Judges and divisions of the United States Customs Court may cite to appear
before them or any of them and to examine under oath * * ¢ gny ¢ *
person upon any matter or thing which they, or any of them, may deem
material respecting any imported merchandise then under consideration * * *
in ascertaining the classifieation or amount of duty; * * * and may re-
qulre such testimony to be reduced to writing, and when so taken it shall be
flled and preserved, under such rules as the United States Customs Court
may preseribe, and such evidence mav be given consideration in subsequent
proccedings relating to siich merchandise.”

Suggestion: That section 509 he amended by adding at the end some such
clause as: “Regardless of whether the parties are the same.”

Y
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(4) Section 515—Amendment of protest in custom house~—~Often, it a protest
made the right clafmn, it would be acted upon favorably by the collector; but,
as the collector is not authorized to accept amendments, it hecomes necessary
for the protest to be certified to the Customs Court, where amendment may be
made and proper reliquidation ordered.  Such circulty and delay should not be
required.

Suggestion: That section 514 may be amended by adding at the end:

“A protest may be amended at any time before it shall be transmitted to the
United States Customs Court.”

(5) Section 51j—DProtest against colleetoy’s refusal to  reliquidate.—Fre-
quently a change is made in tariff provisions which the tmporter regards ns
calling for a lower rate of duty than the one which was assessed upon lMquida-
tion, but inasmuch as 60 days have elapsed since liquidation no protest can be
filed, should the collector deny the importer’s contention. For instance, sup-
pose that merchandise is entered In hond on February 1, 1934, and remains in
hond until August 1, 1037, under the 3-year statute (sec. §57); that the entry
18 lquidated on July 1, 1934; that afterward a new tariff is enacted, or a
treaty or trade agreement is negotinted, or the Tariff Comnission “flexes” a
1ate downward; that this occurs more than 60 days after liquidation, and
that there 18 disagreement hetween the collector and the importer as to whether
the duty on the goods in bond has been reduced. The statute makes no provi-
sion for such a contingency,

It s hardly deniable that the fmporter should be given the right to protest
against the collector's refusal to apply the lower rate of duty, and to have the
controversy passed up to the Customs Court.

Suggestion: That section 514 be so amended as to give the importer the
right to protest under the circumstances above stated.

(8) Sectton 515—Protests—rcvicw by collector.—This sectlon provides:

“Upon the filing of such protest the collector shall 10ithin 90 days thereafter
review his decision * * * [If the collector shall, upon such rcview, afirm
his original decision, * * * then the collector shall forthwith transmit the
entry ’(,md the accompanying papers * * * to the United States Customs
Court.

This obvlously requires, as conditions precedent to transmission of a protest
to court: (a) Review by collector within 80 days, and (b) affirmance of orig-
inal decision. No provision is made for cases where the collector does not
review within the 80 days, or where, upon review after 90 days, he does not
afirm his original decision. The courts have broken this impasse by holding
that, if the 90-day period expires without review, the protest shall be trans-
mitted to the Customs Court, cven tho the collector stands rcady to concede
protegtant’s contention, and to refund the amount in dispute.

This is unfortunate in resuilt, and contrary to public policy, for it throws cases
fnto court, when there is no dispute between the parties; and in time and
attention of the court and of Government counsel are unnecessarlly involved
in perfunctory settlement of the matter. Court and counsel are provided to
settle real controversies, and not to function in cases where the parties are in
agreement, and an adjustment within the custom house may be made promptly
and conveniently. It is axiomatic that only controversies should be adjudi-
cated. When a case reaches the stage where it may be settled administratively,
the judiciary should not be implicated, and the delays, formality, and complex-
ity of judicinl procedure should give way to more streamlined methods.

If the collector were permitted to refund upon a favorable review of the
protest, regardless of when the review is made, a delay of 6 to 12 mouths
would be saved in the particular case, in addition to making unnecessary such
court proceedings as docketing, hearing, stipulation, opinfon, and judgment.
There are many instances where a collector cannot, and many more where he
does not, act within 90 days. So it seems desirable that this defect in the
statute should be corrected. '

Suggestion: That the 90-day lmitation be stricken out, and the matter be
left to the direction of the Seccretary of the Treasury, under he general author.
ity of sections 502 and 624, This would accord with the law prior to 1022,
Under the practice then prevailing no abuses developed, and inasmuch as the
Secretary would have full authority, none need be antieipated.

(7) Bection 518—Amendment of protests.—This section authorizes the Cus-
toms Court “in its discretion,” to “permit the nmendment of a protest, appeal,
or applcation for review.” The relevant court rule (No. 9 (2), T. D. 48i93)
requires the amendment to be filed “before the case 18 called for trial” This
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time lmitation seems to be In derogation of the statute, The corresponding
proviston in the Tariff Act of 1022 prescribed that amendments should be
filed before the first docket call, and the action of the court in fmposing a time
limitation after Congress had vepealed the one in the previous tarlff is hardly
in accord with the spirit of the amendment. Also, it Is contrary to the prac-
tice prevailing in courts of geueral jurisdiction, where amendment is not only
permitted to conform to preof during trial, but is even allowed on new trial
after remand by an appellate court. The liberal practice prevalling in other
conrts should be followed in customs litigation.

Suggestion: That the diseretionary eclause in sectlon 518 he amended to
read: “in its discretion, at any time during trinl,” or, better still, “at any time
prior to decision.”

(8) Section 518—Appraiser's rveports as crvidence—It has been held many
times that appraiser's reports upon importer's protests, if made more than 90
days after flling of the protests, are admissible as evidence In the Customs
Court only on consent. This rule has no apparent statutory sanction, as such
reports are not mentioned in the law. Legal fictions generally are based upon
conslderntions of justice and convenience, but the fiction that an appralser's
report is competent or not, according to its date, has no such sanction. The
appraiser's oral testimony would he competent even 90 months after he had
acted, aud there seems to be no sound reason for thus diseriminating in favor
of his oral statements and agninst his written ones.

Suggestion: Section §18 or section 509 should be amended so as to permit
officinl reports to he admitted in evidence in the diseretion of the court. This
would be somewhat analogous to the provision in scction $01 for admission of
reports, ete., in reappraisement cases.

(9) Seetion 518—Modification of rules of cridence.—Serious consideration
is invited to the suggestion that all proceedings hefore the Customs Court should
he condueted under a statutory modification of the rules of evidence similar to
the one which has long prevailed in reappraisement trials in that court. In
this regard seetion K01 provides:

“In finding such value affidavits and depositions of persons whose attendance
cannot reasonably be had, price lists and catalogues, reports or depositions of
consuls, customs agents, collectors, appraisers, assistant appraisers, examiners,
and other officers of the Government may he admitted in evidence, Coples of
offiefal documents, when certified by an officinl duly authorized by the Secre-
tavy of the Treasury, may be admitted in evidence with the same force and
effect as original documents.”

This provision, tho revolutionary from the standpoint of general jurispru-
dence, has been used freely by hoth Government and importers, in reappraise-
ment litigation, and very few ohjections, if any, have been made to this practice.
Similar success might rensonably be expected to attend a Hke relaxation of
the rnles in regard to trinl of protests.

Such evidence, the same as in reappraisement cases, would probably consist
chiefly of documenta from abroad. In protest cases it 13 now usual for Htigants
desiring testimony taken abroad to ask the customs court to issue a commis-
sion, generally to an Amerlean consul, to take a deposition. But some govern-
ments, notably those of Germany and Japan, object to such proceedings before
the renresentative of a forelgn country, and insist upon letters rogatory, nnder
which the testimony 18 taken in the court of the particular country. This impli-
cates diplomatic agencies of hoth countries, and requires transiation of interrog-
atorfes and replles, as well as of incldental documents. All this s troublesome
and expensive.

Suegestion: That section 618 be amended to conform substantially with the
provicion ahove anoted from section 601,

(10) Section 518—Decision in protest cases by single judges of Customs
Conrt.—At nresent protests and petitions for remission of duties nssessed for
undervaluation are required to bhe passed upon by a division of three jundges.
Generally In Federal and State courts, where cases are tried without a jury,
the case 1s heard and decided by a single judge, and this practice has not only
prevailed a long time, but is expanding. The same practice in customs litigation
wonld hagten settlement of {ssues, and save much time of the court.

Suegestion: That one of three nossihle amendments be made, as follows:

(a) That it be provided that hearing and the determination be made by a
single indge,

(h) That, upon hiz awn initiative or unon motion of either party, the sinele
Judge may have two other judges assiened to consideration of a case with him,
and that upon the joint motion of both parties he shall do so.

-
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(c) That the present system of assignment to a division of three judges be
continued, unless waived by both parties, in which event a ease would bhe
assigned to a single Judge for hearing nnd decelsion, or for decislon, as the
case may be.

Adoption of elther of the last two of these suggestions would probably have
the result that fmportant or novel fssues would he passed upon by three judges,
and that unimportant cases and cases Involving perfunctory action would be
disposed of by a single judge. This would undoubtedly facilitate and expedite
the business of the Customs Court, for the great majorlty of declsions by that
court relate to cases which are being overruled or dismissed because coneededly
without merit, or to cases which concededly come favorably within the principle
of test cases alrendy completed.,

(11) Retroactive cffcet.—While past revislons of customs lnws have generally
contuined provisions for improved administration and for amelforation of bur-
densome features of preexisting law, Congress has made them subject to saving
clauses whereby previous provisions were Kept alive so far as previous importa-
tions were concerned.  If n curative or remedinl statute Is regarded ns advis-
able for future importations, it is urged that it is JHikewise advisable for provious
importations, so far as entrles, protests and so on, relative theveto may, at
the time of the new enactment, be in an unfinished status, to which the new
provisions may be readily applied. For instance, IL R. 8099 (sce. 301 (¢),
par. 5), remits the 10-percent surtax for faflure to mark imported merchandise,
provided that the merchandise Is properly marked before release from customs
custody, This is a highly desivable amendment of a statute which in many
fustances has worked very harshly, and the same reasons which make the
amendment advisable for future entries also make it advisable for past entries
as to which oflicial action has not become tinat and coneclusive,

Suggestion: That IL R, 809 aflirmatively declare that the provisions of the
act shall be applicable to any customs entries as to which further proceedings
have not been previously foreclosed by statutes of limitation,

(Wlwrcu{;(m, at the hour of 3:30 p. m., the subcommittee ad-
journed, subject to the call of the Chair.)
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WEDNESDAY, FEBRUARY 0, 1938

Uxrren StaTeS SENATE,
Suscosyrrree oF rie ComMrriee oN FiNance,
Washington, D. C.
The subcommittee met, pursnant to eall. at 10 a. m., in the Senate
Finanee Conmmittee room, Senator David 1. Walsh  (chairman)
presiding.
Senator Warsit. The committee will come {o order.

STATEMENT OF HON. CARL HAYDEN, UNITED STATES SENATOR
FROM THE STATE OF ARIZONA

Senator Wars. Senator Hayden, you have an amendment to
. R. €099 that you would like to discuss with the committee?

Senator Haypexn. I would like to do so briefly, Mr. Chairman,

Senator Warsi. That amendment may be inserted in the record,

(The amendment referred to is as follows:)

Amendments intended to be proposed by Mr. Hayden to the bill (II. R. 8049)
to amend certain administrative provisions of the Tariff Act of 1030, viz: On

page 39, after line 16, insert a new section as follows:
“See. 32, Paragraph 741 of the Tarift Act of 1930 is hereby amended to read

as follows:

“‘Par. 741, Dates, fresh or drled, with plts, 1 cent per pound; with pits re-
moved, 2 cents per pound; any of the foregoing in packages, or pucked or as-
sembled in units welghing not more than ten pounds cach, 74 cents per pound;
prepared or preserved, not specially provided for, 33 per centum ad valorem.”

On page 39, Hne 17, strike out the flgures “32" and insert in leu thercof the
figures “33".

Senator Haypex. Mr. Chairman. I have heen interested for many
vears in the development of date cultnre in the Southwest. We have
a climate in Arizona and southern California quite similar to Mes-
opotamia, Egypt, and Algeria, where dates are produced. Dates
were introducc(\ into that region by the Department of Agriculture
a number of years ago, and we have perfected the practice of grow-
ing and making realfy the finest dates in the world. Unfortunately,
the American people do not have an appetite for dates in comparison
to other countries. QOur consumption in the United States is about
one-half a pound per capita, whereas in Great Britain the consump-
tion is about 214 pounds per capita.

Our thought was that if dates could be put in packages which are
attractive that more people would become accustomed to using them,
and therefore the demand for dates in the United States would be
increased.

179
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Wo realized at the time the Tariff Act of 1930 was under consid-
eration that we only produced around 8 to 10 million pounds of dates,
whereas the American consumption was about 60 mi{lion pounds,

So, the proposal that T made there was that the existing small duty
be retained on dates imported into the United States in bulk, that
they were to be left exactly as they were, but if they were brought in
packages a duty would be required. In other words, we are seeking
to have the packaging done under sanitary conditions in the United
States, because the packaged dates that were then imported were
prepared in the oriental or near-castern countries, where sanita-
tion is not practiced as it is in the United States. For that reason
a duty was imposed on dates in packages of 10 pounds or less.
whereas the bulk date could be brought in without charge.

Now, the great distributors of dates in this country, like Drome-
dary and other people, bought these dates in bulk,

Senator CoNnarLy. You mean they imported these dates in bulk
from the foreign countries?

Senator Haypex. They imported these dates in bulk from the ori-
ental countries, They put live steam on them, they brought them
down on a long conveyor belt where girls with rubber gloves picked
out the dates and arranged them properly in boxes. They are
packed under sanitary supervision nn({ we get a good date. That sit-
uation went along without any trouble and we built up the industry
in this country of packaging the dates, and that increased the con-
sumption of dates.

Everything was going along all right until, as will be explained
in detail by those interested in the business, the importers devised a
scheme to evade the law, and all this'amendment. of mine secks to do is
to restore exactly tthe conditions contemplated by the Congress and
prevent this avoidance of the duty. It is done by making up the
bunches of dates into about 2 pounds and then simply separating
them by wax paper. It is not a package in the legal sense, and
therefore they bring them in at the free rate without any duty at
all, although they are divided into bunches of that kind.

I will ask Mr. Brand, or whoever is interested, representing the
industry, to more fully explain the situation to the committee, but I
want to impress upon you that we seek no change in the law what-
ever. We merely want the law carried out, and this Treasury deci-
sion which permits them to bring the dates in, separated in this shape,
voided. I think the Treasury Department will concur in the
amendment.

Senator Warsu. Mr. Brand.

STATEMENT OF VANCE BRAND, GENERAL COUNSEL, DATE
INDUSTRIES ASSOCIATION, URBANA, OHIO

Senator Warsu. Your full name, Mr, Brand?

Mr. Branp. Vance Brand, of Urimna, Ohio. I represent the Date
Industies Association, Mr. Chairman, which is compesed of date
packers in the United States. This association comprises over 80
percent in volume of this business,

Our industry urges your favorable consideration of Senator Hay-
den’s amendment, the adoption of which will benefit this industry,
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and especially the labor employed in the industry, and all American
consumers of dates,

I desire to give you, as briefly as possible, some of the background
relative to the matter that you are consi(iering. In 1930 Senator
Hayden introduced an amendment to the tariff bill at that time being
considered by the Senate, which amendment provided a rate Ti5
conts on dates imported into this country in pac}mgcs weighing, with
the immediate container, not more than 10 pounds. The purpose of
this amendment was to insure that the dates would be packed in small
rackages in the United States rather than abroad. Such purpose and
mtention was distinctly demonstrated in the debate conducted in the
Senate under Senator Hayden’s leadership on February 19, 1930, and
in opening that debate Senator Hayden said:

I am proposing that bulk dates shall be imported just as it is now done, but

that they shall all be packed in the United States. That is all T ask, T am
not attempting in any way to intluence the price that the date packer shall pay

for his dates.

An cxamination of the Congressional Record will disclose that
many statements were made of the same import. I believe there is no
question but that the Congress adopted this amendment for the sole
burpose of insuring that all dates should be packed in small packages
m the United States.

The law so enacted reads, in part—

any of the foregoing in packages weighing with the immediate container not
more than 10 pounds, each, 7% cents per pound—
Now. on the bullk dates you have a rate of 1 cent if the pits remain
and 2 cents if the pits are taken out. The pits are the seeds. The
language employed scemed sufficient at the time and certainly was
suflicient until a few months ago.

Within 2 years after the enactment of this provision the law was
given somewhat of n test. In 1932 dates were 1imported in boxes, the
contents of which consisted of many small packages or units of dates.
Those units were the same as I have in my hand [indicating]. Each
of these units were wrapped with two picees of wax paper, one piece
gioing ]m'ound that way [indicating] and the other piece circling
the ends. )

Now at that time the Treasury officials, rather, the Customs officials
in New York, determined that that was a package within the language
of this present act, of the law as it is today. The wax paper was not
sealed in any way. Inside was merely what T have in my hand, or
very similar to it. In other words, the officials determined that the
wax paper was the immediate container and not the wooden box.

The language of the lnw stood the test at that time, and 4 years
passed before it was again tested. Many months ago, I understand,
representatives of foreign date merchants submitted several drafts
of proposed packing methods to the officials of the Bureau of Cus-
toms, and requested the rate of duty applicable under such proposed
methods of packing. The outcome was the development of an in-
genins method of packing. The usual container for bulk dates,
namely, a large wooden box was used, the contents of which weigh
about 72 pounds, with the dates divided as you see here Eindicnting .
There are 86 of these in that box. Now, they are uniform in size
and uniform in weight. Those 36 units are separated by wax paper,

-~
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a piece of wax paper, or, rather, three pieces. These are in layers,
nine to a layer, and three pieces running on top, and in between little
pieces of wax paper like that |indicating]. It can be readily seen
that when you remove one it leaves the other side open.

Under the language of the present act, in ovder to come within
th package classtfieation, according to the oflicinls, there must be a
package with an immediate container weighing not more than 10
pounds. These units weigh less than 10 pounds, so they qualify in
that respeet, but the Treasury Department has formally ruled that
the wax paper is not the immediate container, but on the other hand,
the wooden box is the immediate container. Therefore, dates packed
in this manner arve dutiable at the low rate, namely, 1 and £ cents,
rather than the duty applicable to packages of T4 cents.

A method, therefore, has been devised to pack dates abroad and
bring them into this country without paying the high rate of duty,
and all the time a law remains upon onur statutes, the purpose and
intent. of which was to insure that all the packing is to be done in
the United States.  The purpose and intent of the law has been
avoided, but the Government has concluded that the letter of the
Inw has not been broken.

Remember, that in 1932 a similar ease arose wherein small units
were packed in large wooden boxes—each unit contained by wax
paper—and were determined to be packages within the meaning of
the present language of the law, But now small units separated by
wax paper, but in a different manner, are held not to be packages
within the meaning of the langnage used in the act. The distine-
tion can only be the manner in which the wax paper is used, and so
long as the units are separvated by some material, in either situation
a package of dates is the result.

Because of the adhesive quality of dates—and in a 2-pound pack-
age there are about 120 individual dates—individual dates can be
assembled into a package without the use of paper or any wrapping
material, and the work of our industry is packing dates into small
packages. Wrapping the dates, as vou see them here [indicating],
which is a package packed in the United States, all these that T held
in my hand are exactly the same packages, this [indicating] with
the cellophane, and this [ indicntingf’ as it was hefore it was wrapped
with the cellophane. As I say, wrapping the dates is a small or
rather insignificant part of the job.

We take a large box of bulk dates weighing approximately 63

ounds; each date must be removed and handled separately, and this
1s accomplished mostly by female labor. After the dates are selected,
and this is carefully done, these individual dates are then packed into
20 different-size packages, the largest of which is 2 pounds. Then
the packages are wrapped with cellophane and other materials accord-
ing to the plant doing the packing. ,

Senator Hayden has explained that we provide many sanitary pre-
cautions, the dates being processed by pasteurization and other meth-
ods, so that the consumer will receive a wholesome product.

One can clearly see from these packages before you that the real
work is done in getting them into the form such as you see. The
"Treasury Department, however, has ruled that neither of these pack-
ages are packages under the present wording of the act, because
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neither have an immediate container, Congress intended that both
of these packnges should be packed here in America and yet they are
both before you, one packed 1 Ohio and the other in Iraq, thousands
of miles from America’s nearest coast,

Last year many thousands of boxes of this type of merchandise
were imported into this country, none of which was classed as pack-
ages.  We are informed that over 20,000 boxes entered on the Pacific
coast and that one of the largest grocery chains on the Pacific coast
took its requirements in this type of merchandise. That means al-
most 1 miﬂion and a half pounds entered on that const. We are
further informed that over 60 percent of the merchandise that entered
on the Pacific coast was sold to the consumer just as you see it here in
this form [indieating], without repacking or rewrapping. The re-
tailer merely took it out of the box and handed it (o the customer.

Other retailers used casual labor employed in the grocery to wrap
these packages in a piece of cellophane, and these packages here
demonstrate how they looked, Ivery one of these packages were
purchased from a retail store in Portland.

Senator Warsin, What percentage of the consumption of dates ig

produced in this country ?
Mr. Braxp., There are now about 10,000,000 pounds as against al-

most 70,000,000 pounds imported.

The American 2-pound package sells from 25 to 29 cents over the
retail counter, while the packages packed abroad sell from 15 to 19
cents. Labor in the countries where such packing is done can be
secured for around 25 cents per day. The givls working in our plant
make more than that an hour.  Such is the competitive situation with
which we are faced, to say nothing of the additional costs necessi-
tated by the sanitary precautions that we provide. Congress, in 1930,
endeavored to provide so that might not happen.  Only the language
is faulty.

May we make it clear that we ask absolutely nothing but that Con-
gress clarify a law so that it may be effectively administered so as to
carry out the purpose for which Congress originally enacted the law,

We ask no change in the rate of duty. We make no mention of any
alteration of any rates. We seck the deletion of four words in the
present Inw and the substitution of six words.

I say to you gentlemen that by so clarifying the wording of the
Iaw the effect is not a raise in duty. The only result of such clarifi-
cation is making effective a rate of duty or classification contem-
plated and established by Congress almost 8 years ago. I certainly
want to sny to you that had this law been administered as contem-
plated by Congress. and for the purpose and intention of its enact-
ment, the United States Government would have received, undoubt-
edly, around $100,000 more last year than it did receive in duty on
dates. But that does not at all mean that Senator Hayden’s amend-
ment proposes a higher rate of duty. Had Senator Hayden’s origi-
nal amendment, the present law, been effective last year, as was the
intention of Congress, that. sum of money would have been received
by the Government and we would not be here today.

We earnestly submit that Senator Hayden’s amendment proposes
an administrative clarification of the present law and nothing else.
This bill, H. R. 8099, which you are considering, proposes many
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changes in the same tariff act—such changes brought about out of
neeessity.  For the date provision, namely, section 741, to be admin-
istered ns Congress intended, it likewise must be changed, and of

necessity,
I have a supplemental statement that I would like to submit for

the record.
Senator Warst. You may submit the supplemental statement for

the record,
('The supplemental statement of Mr. Vance Brand is as follows:)

SUPPLEMENTAL STATEMENT OF VANCE BRAND

Ias the date industey availed ftself of all remedies provided by law; and
is the clarifieation of the law the only practical remedy?

It has been shown that the industry, through one of the Important members,
submitted the entire matter and all available fnformation to the Secretary of
the Treasury in accordance with the lnw so provided. After months of study
the Seeretary has formally ruled (September 25, 1037, 1. D. 49106) that these
units before you ave not packages within the meaning of the language of the
act. 'This decision is subjeet to judielal review in the courts and that is what
is meant by the statement that a proper classification may be judicially deter-
mined if the Ameriean manufacturer procecds in accordance with the require-
ments of the law,  We are proceeding in that manner,

To some that might indieate that a remedy is afforded without asking Con-
gress to elarify the present law,  We submit to you that such a remedy within
the immedinte future is not avatlable due to circumstances peculiarly existing
In this wmatter. Naturally, this decision of the Treasury Is a consclentious
decision hinde after o eaveful study of the problem and on questions of this
kind the Government decisions are seldom reversed, But more important, is
there even a possibility that this decision may be reviewed by any court within
a vear or within any time which will be of benefit and afford a8 vemedy, by
roversal, which may aveld disastrous rvesults for this industry and the people
employed by it

We must first understand that dates, unlike ordinary imports, are imported
only during certain seasons of the year and the vast majority are brought into
this conntry during the later part of September and the month of October. So
many months. of the year go by during which few, if any, dates are imported.
Beeause of this situation the Amerlean packers carry heavy stocks of dates
from one season to the next. Approximately 15.000,000 pounds of dates are held
in cold stovage warchouses under good conditions for future requirements be-
cause the dates are not necessible except during this one period of the year.

The Treasury decision wis handed down on September 25, 1937, and under the
Iaw a 30-day waiting period had to elapse before any entry of dates conld be
protested.  Under the law to get into court n protest must be filed. So during
this 20-day waiting period nll entrles were free from protest. Therefore, the
vast mafority of dates were brought into this country this year at a time when
we could do nothing about it. A few hundred boxes were imported subsequent
to November 1 and we immediately filed n protest. This was done in Seattle,
Wash., but, ¢till, ean we be assured that any judicial determinntion will be made
as a result of this protest? The answer is “no.” Under another section of the
tariff act the consignee of this goods may request permission to repack the goods
under Government supervision, By repacking we mean that they may toke the
wax paper out of the boxes and a transformation to bulk is the result, Our
representative on the coast advises that such is the intention of the consignee.
Thus you see that under this procedure, which is provided by lnw, these few
hundred boxes may be transformed to bulk and there is nothing for any court
to hear. We then have to wait until another entry is made. That will not be
before next September.

It therefore may be a full year before we can even have a hearing in any court,
and 2 years after that may elapse before an appellate court finally determines the
matter. So if we must depend upon a court decision settling this matter, we
contemplate a final declsion sometime in 1941 or later. and that will be too late.
Then if the Treasury decision fs sustained we will then be just exactly where

we are today.
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Senntor Warsi, I desire to submit for the record a communication
I have received from Mr. Lucius Fastman, president, the IHills
Brothers Co., New York City, in support of Senator Hayden’s amend-
ment,

Tue Hnrs Bros. Co,
New York, N. Y., February 3, 1948,
Hon. Davip 1. Warsn,
United States Seaate, Washington, D. C.

DeAr MR, Warsn : It is a good many years since the writer eeased to practiece
law In Boston, where, you may remember, he was assocfnted with Chonte, Ynll
& Stewart, During the Inst thirty.odd years T have been president of the Hills
Bros. Co., large tmporters and domestie packers of foodstuffs,  We are the
Inrgest packers of dates in Ameviea.  We employ 500 to 1,000 people in our
Brooklyn factory.

It has been ealled to our attention that Senator Iayden, of Arlzonn, has
offered an amendment to . R. 8099, aud that this amendment, together with
the bitl, 18 now before the subcommittee of which you are chairman, There is
no doubt in our mind that the tarHr bill ag now on the hooks was intended tn
prevent the packing of dates In small divisions or packages outside of this
country and bringing them in here at the lower tariff, The proposed amend-
ment clarifles the present law from an administrative point of view, and we
would urge its adoption in the interests of Amerlean labor.

Faithfully yours,
Luctus R. EARTMAN,

Mr. SeinaarN, of the Treasury Department. Mr. Chairman, at
this point we would like to place in the record the Treasury De-
partment’s report on Senator Hayden’s proposed date amendment
to the bill, together with a letter from the Secretary of State to the
Acting Director of the Bureau of the Budget, expressing the views
of the State Department on the same amendment.

(The letters referred to are as follows:)

Fesruary 11, 1038,

Hon, PaT HARRIRON,
Chairman, Committcc on Finance,
United States Scnate.

Drar Mr. CHAIRMAN: Further reference {3 made to a letter recefved from
the clerk, Committee on Finance, United States Senate, dated February 1, 1938,
enclosing a copy of an amendment to H, R. 8099 intended to he proposed by
Senator Hayden and requesting n statement of this Department’s views on the
proposed legislation.

The proposed leglsiation, If enacted into law, would amend paragraph 741
of the Tariff Act of 1030 (U. S. C.. title 19, xee. 1001, par. 741) by deleting
therefrom the words “In packages welghing with the immediate container not
nmore than ten pounds each”, and inserting in leu thereof the words “in
packages, or packed or assembled in units weighing not more than ten pounds
each”,

Paragraph 741 of the Tariff Act of 1930 reads as follows:

“Dates, fresh or dried, with pits, 1 cent per pound; with pits removed, 2
cents per pound: any of the foregolng in packages weighing with the imme-
dlate container not more than ten pounds each, 7% cents per pound; prepared
or preserved, not specinlly provided, for, 35 per centum ad valoreum.”

It has been the practice to classify dates imported in large cnses and packed
In bricks or blocks of varying weights with flat sheets of waxed paper lald
hetween the blocks under paragraph 741 of the Tarlff Act of 1930 at the rate
of 1 cent or 2 cents per pound, depending upon whether they are with or without
pits. The Treasury Department has recently had before it the question of the
classification of dates packed In brick-like units weighing less than 10 pounds.
Several of these units are packed in one case with strips of waxed paper or other
material separating the units in such manner that the units cannot be removed
without removing or breaking one or more of the sheets of packing material,
The Department held that dates so packed are not “in packages welghing with
the immediate contalner not more than 10 pounds each.” The Department's
ruling in the matter was published as (1937) T. D. 49166 in connection with an

~
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“American manufacturers
of section H10 (b)Y of the "Farif et of 1030 (U, 8, Hile 19, see, 1510),

capy of "B D DIGE 1x enclosed for vendy referenee,

11 it Ix intended that dntes packed ag nbove descrihed should be assessed with
duty at the rate of 70 cents poe pound, now provided in pnengeaph 741 of the
Tavitt Act of 1030 for dates i packages welghing with the limmedinte con-
talner not wore than ten pounds eaeh,™ 1 s suggested that the werds “packe:d
In units of any deseviption weighfimz (with the fmmediate contatuer, 16 nny)
not more than fen potds eteh™ be substituted for the worde “in paekages, or
packed or assembled fnundts welghing not morve than ten pounds eneh™ now
appearving in the proposed amendment,

It the destred amendment §s feamed in the mauner suggested, the Depart-
ment does not belfeve that {ts ennetment would vesult in any new adininlsteative
difttenlties,

1t is Delieved that the emnctment of the proposed amendment will extend the
application of the vate of T4 cents per pound to dates pueked g manner not
fn use at the thie of the ennctment of parageaph 74 of the Tarbt Act of 1030,
The fntent of Congress, ay indienated i the Congressionnl Record of February
18, 1030, pages 4067 to 4075, Inclusive, was to lmpoese 0 rate of 714 conts per
pound on dates packed in small containers welghing with the contents 10 pounds
or lexs =0 ax (o fnduee the packing of dates Wy the Unlted States. The pro-
posed amendment would extend the vate of 7% cents per pound to diafes -
ported fn units of not more than 10 pounds ench, whether or not In small

oprotest procecding Instituted winder the provisions
A
.

contuiners,
In view of the admintsteation’s poliey against inerensing tarif® barriors, the

proposed legislation §s not fn aceord with the program of the restdent,

Very truly yours,
Wavne C. Tavron,

Acting Seeretary of the Treasury,

(', D, 49160)
Dates, fresh or dricd

Dates, fresh or deied, packed in the manner deserthed, dutiable at the rate of 1
cent per pound if with plts, or at the rate of 2 cents per pound If with pits
removed, under pavagraph 74, Tarilt Aet of 1930—Complaint of domestie
producer under seetton 516 (b)), Tarift Act of 1030

TREASURY DEPARTMENT,
OFFICE OF THE COMMISSIONER 0F CUSTOMS,
Washington, D. C.

To Collectors of Customs:

Under date of September 10, 1037, Van Dyk & Reeves, Ine,, 167 41st Street,
Brooklyn, N. Y,, domestic packers of fmported dates, requested that they be
advised under the provisions of section 6516 () of the Tarlf Act of 1030
(U. 8. C, title 19, see, 1510), as to the classification of and rate of duty
assessed on dates, fresh or dried, imported In wooden boxes or other shipping
containers, the contents of which weigh with such contalner more than ten
pounds, and packed in the following manner:

Within each container above deseribed are layers each weighing more than
ten pounds, each Iayer being separated into individual units by single atrips
of paper or similar packing material so that the units so separated welgh not
more than ten pounds each. Either the top or bottom of each layer is covered
by a single sheet of paper or similar packing material, and the opposite
surface of sald layer is covered by smaller single sheets, each of which covers
two or more single units,  Some of the sides and ends of the layers and of the
groups of the units which form each layer are covered either wholly or partly
by the extension of the sheet or sheets covering the top or bottom of the layer,
and others by n single sheet used as a lining for a whole side or end of the
wooden hox. No unit or group of units weighing not more than ten pounds per
unit or group can be separated from the layer without remeoving or breaking
one or more sheets of the packing material.

The Bureau in n letter dated September 24, 1937, advised Van Dyk & Reeves,
Inc. that dates imported in the conditlon ahove deseribed are assessed with
duty at the rate of 1 cent per pound if imported with pits, or at the rate of
2 cents per pound if imported with pits removed, unider the provisions of
varagraph 741 of the Tariff Act of 1930 (U. &, €, title 19, vec. 1001, par. T41).
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In o complaint thed fn the Burenu againgt these clngsteatlony and rates of
duty the domestle praducers contend thoat such dates pocked i the mnnnmer
deseplbadd pre properly dutlnble at the rate of 734 cents per pound as dutes,
fresh or dreled, with plts or with pits removed, In pnekages weighing with the
tmmedinte contalner not more than ten pounds ench, under parageaph 741 of
the Tarlllt Aet of 1030,

In the opinton of the DBureau, dutes pucked fn the muanner deseribed are pot
dntes fn paneknges welghing with the fmedinte container pot more than ten
pounds ench, and the assessment of duty on such dates as dates, fresh or
deled, wih pits, at the rate of 1 cent per pound, or as dates, fresh or drled,
with pits removed, at the rate of 2 cents per pound, under paragraph 741 of
the Partt Act of 1930, is herehy approved and should be continued,

In accordunce with the provisfons of sectlon 616 (b) of the TarHl Act of
1030 notlee Iy heveby given that the elassiication of pnd the rate of daty on
merehundise of the character deseribed imported or whithdrawn from ware.
hotse after the expiration of thivty days following the date of publication of
this letter In the weekly ‘Ireasery Drosions will be subject to the deelsion
of the United States Customs Court In the event that o protest is tiled under
the provistons of that subsection,

[HARSAR VA
James ML Mover,
Commissioner of (‘ustoma,
Approved September 25, 1037
NrerneN B GinpoNs,
Acting Sceretary of the Treasury.
{I'Hled with the Divislon of Federal Register September 28, 1037, 3:59 p. m.)
FeBRUARY 10, 1938,
Hon, D. W, Bew,
Aeting Dircetor, Burcan of the Budpel,

My Dear Mg Bern: I refer to Mr, K. J. Bailey's letter of February 10, 1038,
transmitting n copy of a proposed report of the Seeretary of the Treasury to
the chalrman, Senate Committee on Flnance, on an amendment intended to be
proposed by Senntor Hayden to the bl H. R, 8009, and requesting nn expres-
slon of my views with respect to the proposed legislation,

The efteet of the nmendment, if enncted Into law, would be to increase the
duties on certafn dates, now dutinble at 1 cent per pound if with plts, or 2
cents per pound It with pits removed, to 735 cemts per pound. I do not com-
ment upon the administrative practieability of the proposed amendment, or
upon the suggestions made fn this connection by the Treasury Department.
These are matters falling within the jurisdiction of that Departinent and upon
which it is most competent to Judge.

With respeet to the cconombe effeets of the proposed amendment, however, 1
um In entire agreement with the conclusion of the Sceretary of the Treasury that
“in view of the administration's polley against inercasing tarift barriers, the
proposed leglslation Is not in aceord with the program of the President.,”  The
increases in duty provided in Senator Hayden's amendment would be, as stated
nhove, from 1 or 2 eents per pound to 71 cents per pound, These are
Inereases of 650 and 275 percent, respectively, in the rates of duty provided in
the Tarlff Act of 1030,  Such substantial increaxes in rates of duty are directly
contrary to the efforts which this Government is making on a broad front to
reduce the harrlers to international trade.

By far the larger part of our imports of dates is from Iraq. In 1930, for
example, of total Imports of 31.0 millfon pounds of dates with pits, 27.6 million
pounds came from Irag. Total imports of dates with pits removed + . same
year were 214 milllon pounds, of which 173 million pounds came irow Irnq.
In this connection, it ix pertinent to note that this Government is engaged in
negotinting a treaty of commerce with Iraq and that the proposed increases on
a major product of that country could not fail to be highly embarrassing to
the negotintions,

In accordance with Mr. Bafley's request, the enclosure to his letter is returned
herewith,

Sincerely yours,
Corprry. Hurr,

Senator Watsu. Senator Pepper.
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STATEMENT OF HON. CLAUDE PEPPER, UNITED STATES SENATOR
FROM THE STATE OF FLORIDA

Senator Warsm. Senator Pepper, we will be glad to hear you,

Senator Perrer. Mr. Chairman and gentlemen of the committee,
what I shall say and what my colleague, Senator Andrews, and
Representative Peterson, of Florida, will say, is in behalf of an
amendment offered by me to . R. 8099, to amend certain adminis-
trative provisions of the Tariff Act of 1930,

(The amendment submitted by Senator Pepper is as follows:)

AMENDMENT intended to be proposed by Mr, Pepper to the bill (IL R. 8009)
to amend certain administrative provisions of the Tariff Act of 1930, and for

other purposes, viz:
On page 39, line 1, before the parenthesls, insert the words “and not more

than fitty cigars.”

Senator Pepper. The gist of that amendment, Mr. Chairman, is
this: The tariff act, of course, permits, for the personal use of the
traveler, to bring into this country, duty free, $100 worth of mer-
chandise. Now, the transit to Cuba, for instance, where you may
buy what is the equivalent of a 15-cent cigar for 5 cents and come
back to this country with it, has develoPed a merchandise in that
sort of thing, the selling of cigars brought in that manner to other
people, in conflict with cigar production in the United States and
in conflict with cigar retailers in the United States.

What this amendment proposes is to limit the number of cigars
that a person can bring in duty free from another country to 50
cigars, because it is considered that that is certainly all that a person
should contemplate for his own personal use.

Senator Warsi. They are limited to $100 worth of imported articles.

Senator Perper. Surely.

Senator WarsH. And 1t may be that they are all cigars.

Senator Prrrer. That is right. Now, previously the customs agen-
cies actually im})osed a rule, which they thought they had authority
to promulgate, that it must be limited to 50 cigars; but, since there was
no express statutory authority for that, the courts have held that the
customs authorities had no justification for the imposition of that rule,
and consequently now they can bring in their whole amount of exemp-
tion in cigars,

Senator ConNaLLy. How about the man smoking $100 worth of
ciigars'? A man can smoke $100 worth of cigars before he got home.
I have never been in Cuba, but I have always looked forward toward
getting some Cuban cigars.

Senator Pepper. I think, Mr. Chairman, generally speaking, that 50
cigars are indicated by the Customs Bureau as their idea about it, and
we think that is reasonable, That is attested by the fact that I have
a letter here from the general counsel of the Cigar Manufacturers
Association of America, Inc. Of course, we are vitally interested in
Tampa, Fla., as a great cigar-producing section, but that likewise is
the sentiment of the cigar industry throughout the entire country.

Senator Warsu. That letter may go into the record:
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(The letter referred to is as follows:)

C1aAR MANUFACTURERS ASSOCIATION oF AMERICA, INC,
Fewary 7, 1938.

Hon. Cr.AuDE PErPER.
The United States Senate, Washington, 1). C.

DEear Sir: I have just been informed by our Washington representative, James
P, McGovern, that you have introduced as an amendment to H. R, 8089 an amend-
ment to section 1798 of the I'ariff Act of 1030 to limit to 50 the number of cigars
which may be imported free of duty under the personal-use exemption clause.
I would like to say a word about the need for this legislation.

The Tarlff Act of 1930, paragraph 1798, permits the importation, free of duty,
of articles un to 100 in value acquired abroad and brought back by residents of
the United States.  As the language of the paragraph indicates, the purpose of
this provise is to permit citizens to enjoy freedom from tariff restrictions on
articles which are acquired for thelr own personal use. This privilege is suscep-
tible to great abuse, since the 8100 limitation permits the importation of articles
in a far greater number than practicable for personal use, In view of this efr-
cumstance, customs regulations were adopted limiting to 50 the number of clgars
which might be brought in under this exemption, For similar reasons the reguln-
tions likewlise limited to 1 wine gallen the amount of lguor which might be
brought in under this exemption. Recently a court decision held that these limi-
tations ¢xceeded the scope of administrative regulations.

With respect to liquor the limitation on the exemption has been restored by
enactment, in June 1936, of section 337 of the Liquor Tax Administrative Act,
which amended paragraph 1708 of the Tariff Act of 1930 by inserting the
Hmitation to 1 wine gallon of liquor.

The 100 lHmitation which is now applicable to cignrs has been the subject
of continuous abuse. Cigars, which command a price of approximately 15
cents in the United States, may be acquired in Cuba for the equivalent of §
cents. The fuereasing popularity of cruises in vhe past few years has stimu.
Inted the practice of visiting Inbana. This comuination of circumstances has
resulted in the fmportation, tax free, of snbstantin® numbers of IHabana cigars
to the detriment of American manufactnrers and dealers, It is obvious that
the spirit and purpose of the personnl-use exemption are frusirated in the case
of cigars hy the $100 allowauce.

At the first session of the Seventy-tifth Congress, Congressman Peterson intro-
duced I R. 6701, to amend section 1708 of the Tariff Act of 1930 by limiting
fo 50 the aumber of clgars which may be brought in free of duty. The bill
wagr referred to the Honse Ways and Means Committee, where it failed to
recelve attention because of the intensive activity which that committee has
heen devoting to tax matters. There is now pending the Senate II. R. 8099,
which makes certain administrative amendments to the Tariff Aet. It is ap-
proprinte that H. R. 8009, as pending in the Senate, he amended by adding to
;t the bill Hmiting to 80 the number of cigars which may he imported, duty

ree.

There can be no reasonable objection to this amendment. On the other hand.
the harm which it causes has heen recently evidenced by the flood of protests
of retni! dealers throughout the East concerning the cause of the privilege con-
tained in section 1798 of the Tariff Act of 1920. Persons returning from vaca-
tion crulses have heen bringing excessive quantitics of Habana cigars, which,
in many cases, have heen sold to friends and acquaintances. The suggested
amendment would terminate this obvious abuse and limit, to a reasonable
basig, the priviiege accorded by this section, 1798, of the Tariff Act of 1930.

It there is any additional information or data which yon require, plonﬂo do
not hesitate to communieate with us,

Thanksa for vour cooperation.

Very truly yours,
SAMUEL BLUMBERG. General Counsel,

Senator Perper. Mr. Chairman, my colleague, Senator Andrews,

wonld like to make a few remarks.
Senator ANprews. I bohove I would hke to follow Congretsman

Peterson. ' , S .
Senator WaLsH. Congressmml Poterson. '

41551—38——13
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STATEMENT OF HON. J. HARDIN PETERSON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF FLORIDA

Representative PerersoN. Mr., Chairman, and gentlemen of the
committee: Senator Pepper has given you very clearly our prob-
lem. The problem is also taken care of with reference to liquors by
an amendment previously in the Tariff Act which limited the amount
of spirits, wines, and malt liquors to not exceed 1 wine gallon, and
we are trying to do the same thing with the cigar industry that was
done at that time.

We are confronted with this further problem at the present time
and I might say that this problem does not affect just Tampa, but all
the manufacturers throughout the Nation, The matter has been en-
dorsed by the National Cigar Manufacturers, as well as my own
particular State.

I am also at liberty to state that the International Cigar Makers’
Union, through their local representatives and their president, are in
full accord with the bill, and you can readily appreciate this one
instance in which both manufacturers and labor are in accord.

At the present time we have this rather acute situation: A person
can go to Habana and bring back $100 worth of cigars, and the duty
which he evades will more than pay his expenses to Habana. They
have special rates from Miami to Habana of $27.50 round trip.
am not advertising Miami, it is not in my district, but you can read-
ily see that now, with those short trips a person wishing to evade the
!Iz‘tw can easily take advantage of that. A similar low rate exists from

ampa.

I gm not attempting to go into detail, but I had the Tariff Com-
mission pre}mre for me a memo as to the effect of this. They esti-
mate roughly that there is about $70,000 u year in tariff duty that is
evaded in this manner. You can readily appreciate what that means.
It would be increased, because as the rates and the opportunity in-
crenm;i the number of cigars brought into this country would increase
as well,

The Commissioner of Customs 2 years ago attempted to do by regu-
lation what we are asking you to do by law, and in the report of the
Tariff Commission there is this statement:

Formerly the customs regulations allowed only 50 cigars or 300 cigarettes or
8 pounds of tobacco to be brought in duty free and tax free by returning resi-
dents of the United States. These Hmitatlons were removed, however, in con-
formity with a court decision. The effect of the adoption of the amendment
proposed in I R, 6791 would be again to limit to 50 the number of cigars which
returning residents might bring in freé of duty or tax.

This has the endorsement of the Cigar Manufacturers Association
of America, which consists of 65 percent of the total volume and 75
percent of the number of cigar manufacturers in this country, as
well as of the cigar makers in our own particular State,

I can give you in detail the record of distribution, I can give you
the figures, but with the leave of the chairman, if 1 may, I have a
short statement which has been prepared by the Tariff Commission,
which I would like to insert in the record.

Senator Warsu, It may be inserted in the record.
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(The statement roferred to is as follows:)

UNITED STATES TARIFF COMMISSION,
Washington, May 18, 1937,

Memorandum concerning proposal to amewd third proviso of paragraph 1798 of
the Tarift Act of 1930, as amended (II. R, 6791).

Under the present law and customs regulations the only lHmitation on duty-
free and tax-free cigars which may be brought in by returning residents of the
United States s the general $100 exemptlon provided in paragreaph 1708 of the
Tarlff Act of 1050. Former quuntity limitations in the reguluations were ter-
minated by the decision of the United States Customs Court that the classes
of articles admissible under the $100 exemption clause fn that paragraph are
not subjeet to restriction ns to their admissibility through regulations pro-
mulgated by the Secretary of the Treasury. Coples of the regulations and
decisions ns they appeared in ‘T'reasury Declsfons 46820, 47530, 47008, 47720,
48372, 48433, and 48440, are attached for ready reference.

Formerly the customs regulations allowed only 50 cigars or 300 clgarcttes
or 3 ponn(ls of tobacco to be brought in duty free and tax free by returning
residents of the Unlted Statex. These Hmitations were removed, however, in
conformity with a court decision. The effect of the adoption of the amendment
proposed in H. R. 6791 would be again to limit to 50 the number of clgars which
returning residents might bring in free of duty or tax.

The court decision which made necessary change in the former customs regu-
lations also affected the Imports of wines nand lquors, thereby increasing the
quantities which could be brought in by returning residents.  Sinee then the
Ligquor Tax Administration Aect, which was adopted June 20, 1936, has limited
to an aggregate of 1 wine gallon the quantity of spirlts, wines, and mnlt liquors
which can be brought in free by returning residents.  Since the par<age of this
act there has been considerable agitation to have similar restrictive legislation

passed with respect to clgars,
IMPORTANCE TO DOMFSTIC CIGAR INDUSTRY OF PROPONED AMENDMENT

Statistics do not show the quantities of such articles brought in by passengers
under paragraph 1798; therefore an estimate only can be made of the volume of
imports which would be affected by the proposed amendment.

The number of passengers arrlving from Cuba in the years 1033-34, 103435,
and 1035-36 as recorded by the Bureau of Immigration is shown below:

Allens Citizons Total

Fiscal year
By water| Byair |Bywater] Byalr 'i’l;(‘f:}:'

7,507 2,334 10,038 4,398 25.2°8
8,834 3,008 17, 38 7,318 36,478
11,136 2,798 32,707 8000 5.6%9

The above table separates aliens and citizens but not residents and non-
residents. Allowing for children as 10 percent of the total, it may be estimated
that the residents of the United States were 40,000. If each of those passengers
brought 60 cigars, the number might be estimated as 2,000,000 cigars. On a
valuation of, say $100,000, the amount of duties and taxes which were foregone
on this quantity of cigars is estimated to be $70,000. These flgures may be
compared with the duty-paid imports In the calendar year 1936 of 8,020,001
cigars, valued at $340,000.

Neither the cigars brought in by residents of the United States nor duty-paid
imports of cigars constitute a eignlﬁcnnt part of the total consumption of clgnrs
in the United States. In the calendar year 1936, §,400,000,000 tax-paid cigars,
ifmported and domestic, were consumed in the United States. The cigars im-
ported from Cuba are most directly competitive with clear Habana cignrs
(cigars made wholly of Cuban tobacco) made in the United States—a small
part of the total productfon,

The centers of the domestic clear Habana industry are Tampa, Fla., and
Trenton, N. J. Therefore, those connected with the cigar industry in these
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.
areas nve the ones partieularly interested in the tax and daty status of clgary
brought fn by retwrning residents, It s estimnted by the cignr teade that the
domestie production of clear Habann elgars Is about 1 percent of the totul

production,

Representative Perenson. Tt is rather an acute situation. Tt s
growing. It is $70,000 now, which is a lavge amount, and we have n
rather acute situation with reference to the cigar makers, They
have been trained in that work,  When you get away from the hand-
made cigars, then they are morve or less a stranded population. It is
an acute problem in Tampa, but they have the same problem some-
what in the other pavts of the country.

Representative Mosier, from the State of Ohio, asked me to say
that }w. was vitally interested in this, and there are a number of other
Moembers that would appear this morning, but T want (o shorten the
record. Thank you very much. T sincerely trust that the amend-
ment will be adopted by the committee.

Senator Warsi, Senantor Andrews,

STATEMENT OF HON. CHARLES 0. ANDREWS, UNITED STATES
SENATOR FROM THE STATE OF FLORIDA

Senator Axprews, Mr, Chairman and members of the committee, I
am very much in favor of the amendment offered by Senator Pepper
to this bill. I think it is obvious that we should favor it.

There used to be 10,000 cigar makers in Tampa, and there are
brobably not over one-half of that number employed today. We
}mve an acute labor situation. Many of those people do not know
how to do anything clse. 'We feel we are justified in not only asking
for this amendment on their account but also because the present
practice reduces the Federal revenue at least $70,000 a year,

As T understand it, there ave about 54,000 people, usunlly tourists,
who go back and forth from Cuba to the United States and each one
can bring $100 worth of cigars, if they do not bring anything else,
The result is that it has gotten to be almost a racket. They can bring
cigars in this country duty free and they can undersell the people
in this country if they want to sell, rather than keep them.

I have a statement that covers some of the features a little bit bet-
ter, since I do not want to take up too much of the time of the
committee.

Senator Warsi. That may go into the record. Thank you, Senator
Andrews.

(The statement referred to is as follows:)

Prior to February 15, 1935, the Federal Government restricted the importation

of cigars, free of duty, into this country to 50.

In 1935 the United States Custom Court sald that such a restriction exceeded
administrative authority. This decision allowed anyone returning to this coun-
:lrylfmm Cuba (or abroad) to bring in up to $100 worth of cigars if they so

esire.

In 1935 an amendment was introduced and passed which restricted the bringing
in of Hquor to 1 gallon. This amendment was the same as was in force prior
to February 15, 1935. It is active today.

In other words, the proposed amendment is not asking for anything but the
state of affairs that existed prior to 1935,

Cigars should be given the snme consideration as liquor.

The adoptlon of this amendment will go'a long way to protect Ameriean labor.
It 13 a well-known fact that there are thousands of cigar makers now on relief,.’
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and every hoxful of clgars made by forelgn lnhor takes Just thut much away from

our own people.
It the American people have enough money to afford to take trips to forelgn

countrles, cutting them down on a few clgars will not manke very much difference
to them Individually ; but, en the other hand, wil he a definlte step on the right
voad to help us relieve the npemployment problem and extend a helping hand
to one of Amerlea’s mujor industries, which Is now saffering beeause of the fact
that we have no restrictlons on the amount of eigars that returning Amerfeans

may bring jnto our country,

Senator Perrer. We certainly hope that we may have favorable
consideration of this amendment,

Senator Warsi., All right, thank you.

Senator Boxe. The subcommiittee will be glad to hear you,

STATEMENT OF HON. HOMER T. BONE, UNITED STATES SENATOR
FROM THE STATE OF WASHINGTON

Senutor Boxk. My, Chaivman, T have a matter that can he sub-
mitted very briefly. It has to do with a provision in the Tariff Act
of 1930, and <o that the committee may have that matter before it I
will leave a statement with the stenographer, The section that I refer
to in the Tariff Act of 1930 has to do with the marking of imported
articles. It provides how they shall be marked, “Made in Jupan.” and
the like.

Now, in the West, and T think that is true all over the country,
Iumber is quite a competitive factor in trade.

Senator Warsir, We have had some testimony on that subject.

Senator Bone. I do not think it is necessary to go into it. The
committee members understand that,

The act has for yeurs required the stamping, branding, and label-
ing of imported articles. It provides that the Seeretary of the Treas-
ury may, by regulation prescribed heveinafter, except any article
from this marking order. In other words. if he enters an order,
which is in effect a regulation, then he ean except that part of the
order as to marking. But the Secretary has never made any ex-
ceptions which would be regulatory in nature, and therefore he a
regulation, and lumber has come in unmarked. Of course, any prac-
tical human being would not want to mark individual toothpicks, or
matches, and that sort of thing, and we realized that the same prac-
tical obstacles might be in the way of marking these other things
unless the language be clarified so as to clearly exclude the little dinky
things that never could be marked.

I asked Colonel Greeley, of the West Coust Lumber Men’s Asso-
ciation, and Mr, Compton, of the Nationnl Lumber Manufacturers’
Association, to suggest the wording, and yesterday Senator McNary
and I joined in a little amendment. This amendment is only two or
three lines, and it is as follows:

On page 4, line 17, add this proviso to subsection (J): “Provided, That this
subsection shall not apply to sawed lumber and timbers, poles, and bundles of
shingles, which articles shall be marked.”

Now, they are large enough so that they can put a stamp on them.

Senator ConnarLy. That is the exception?

Senator Bone. That is the exception.

y Se?nator CoxNarvry. In other words, you cannot make that excep-
ion
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Senator BoNe. That is right; they cannot except them. This sub-
section (J) says this—and I call you attention to the language:

Such article was produced more than 20 years prior to its Importation into
the United States; or

(J)—
and this is the one we object to unless it be amended—

Such article is of a class or kind with respect to which the Secretary of the
Treasury has given notice by publication in the weekly Treasury Decisions
within 2 years after July 1, 1937, that articles of such class or kind were
imported in substantial quantities during the 5-year period immediately pre-
ceding January 1, 1037, and were not required during such period to be marked

to indicate thefr origin.

Lumber has not. been marked during this period. Now we are con-
fronted with a great flood of Canadian Iumber which is highly com-
petitive,

Senator Coxnarny. Let me ask you there, what is the advantage of
having them marked? Is it merely to know that they are imported?

Senator Boxe. That is the essence of it.

Senator Connarvy. It is just so that the purchaser will have an
opportunity to say, “Well, I want American lumber.”

Senator Boxe. That is right. In other words, if he wants to put
up his home, or to put up a pole line, or something that is made of
this heavy lumber, he will] know what he is getting. I do not think
there is tmythinlg unfair in it.

I prepared a little statement, and rather than take the time of the
committee I will leave it with you,

Senator Warsn, That may be put into the record.

Senator Bone. I will'leave a copy of the statute as it is. I thank
the committee very much.

The statement of Senator Bone is as follows:)

Senator McNary and T vesterday introduced an amendment to
H. R. 8099, the effect of which would be to provide for marking
with the name of the originating country certain lumber and lnmber
products imported into the United States. The amendment is as

follows:
On page 4, line 17, add this proviso to subsection (J):

Provided, That this subsection shall not apply to sawed lumber and timbers,
poles and bundles of shingles, which articles shall be marked.

This wording was prepared, at my request, by Col. W. B. Greeley
secretary-manager of the West Coast Lumbermen’s Association and
formerly United States Chief Forester, and by Wilson Compton,
president of the National Lumber Manufacturers’ Association,

Under section 304 of the Tariff Act of 1930 lumber should have
been. marked with the name of the originating country for many

ears, but the Treasury Department has not enforced the law, There
is a provision in the Tariff Act that the Secretary of the Treasury
can make exceptions to the provisions for marking, but this would
have 1to be done by regulation and no such regulation has ever been
issued.

The marking should now be required, first, because it is to the in-
terest of domestic producers that foreign lumber be marked ; second,
because it 18 entire Bgncticable to mark the lumber; and third, be-
cause no injury wil done foreign producers, who in many cases
now mark their lumber which goes into domestic channels.
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Of my own knowledge I know that the marking of lumber, even
down to very small pieces, is common practice by many important
companies, I mention the Weyerhaeuser Timber Co. as an example,
I am assured by lumbermen that there is no physical difliculty
involved.

I should like to correct certain statements that have been made by
those who are unfamiliar with Iumber. One of these is that a large
})1‘01)01'ti0n of the lumber imported into the country is rough and
1s, to be planed in the United States, and that it is diflicult to
mark it and the marking would he useless beenuse of the dlaning.,
I am assured by Henry Bahr, of the National Lumber K\}umlfuc-
turers’ Association that these statements do not coincide with the
statistical facts and practical experience. Since January 1937 sta-
tistics of rough and dressed soft lumber imports have been separately
reported by the Department of Commerce. In the first 11 months of
1937, softwood lumber imports totaled 551,349,000 board-feet, nccord-
ing to these reports. Of this total only 149,716,000 board-feet, or
27.2 percent, were rough lumber.,

I believe there is no question that lumber imported from Canada
and other nations can be marked and that the cost of marking will
be negligible. The Treasury Department places this cost at 20 cents
to 50 cents a thousand board-feet, but I have no check against this
at the moment,

The point is raised that the cost of this lumber marking would
have the effect of increasing the tariff on imported lumber, I be-
lieve that is far-fetched since certainly this country has a right to
regulate the marking of imported products, and has exercised that
right without challenge. Naturally the exporters of the lumber
will object, since it may result in a decrease in the use of their prod-
uct in this country due to the fact that our people ordinarily prefer
a domestically produced article.

If the Treasury Department is opposed to the particular ]nngunge
iziven in the amendment proposed by Senator McNary and myself,

holl)e the Department will propose alternative language to ac-
complish the same result. If no such alternative language is sug-
gested, then Senator McNary and I shall press for the adoption of
this Ianguage. If such a proviso is not adopted, we shall have to
object to the inclusion of subsection (J), since this would serve
definitely to prevent marking of imported lumber henceforth. We
have no objection to subsection (J) with the proviso, but will object
to this subsection without the proviso. I fell sure that a number of
Senators from States having lumber interests will join in this
objection.

t is my understanding that the Treasury Department wants sub-
section (J) retained, and I hope that the Treasury will cooperate in
the enactment of a proviso that will be ncceptable to the lumber

interests.

Tig Cove or THE LAwS oF THE UNITED STATES OF AMERICA IN FORCE JANUARY 8,
1935

1304. MARKING OF IMPORTED ARTIOLES—(@) MANNER OF MARKING.—Every
article Imported Into the United States, and its immediate container and the
package in which such article fs imported, shall be marked, stamped, branded,
or lubeled, in legible English words, in a conspicuous place, in such manner

~
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as to indlieate the country of origin of such article, In accordance with such
regulutions as the Secretary of the reasury may prescribe,  Such marking,
stumping, branding, or labeling shall be as nearly indelible and permanent us
the nature of the nrticle will permit.  ‘The Sceretary of the ‘I'reasury may, by
regutation, preseribed hereunder, except any article from the requirement of
marking, stamping, branding, or labeling if he s suatistled that such article
is incapuble of belng marked, stamped, branded, or lnbeled or eannot be marked,
stampel, branded, or labeled without injury, or except at an expense econome
feally prohibitive of the importation, or that the marking, stanping, branding,
or lnbeling of the Immediate contatner of such article will reasonably indicate
the country or orlgln of such article, .

Mvr. Srincary, of the Treasury Department. My, Chairman, we wish
to submit at this time for insertion in the record the Treasury Depart-
ment’s report on the proposed lumber-marking amendment introduced
by Senator MeNary on January 28, Qur report was sent to the State
Department by the Bureau of the Budget and the views of that De-
partment on the proposed amendment. are contained in a letter to the
Acting Director of the Budget, which we also submit at this time for
the record. The Acting Director of the Burean of the Budget has
advised both the State Department and the Treasury Department that
there would be no objection to the presentation to the committee of
the views expressed in these two letters relative to the proposed
amendment provided that no commitment be made thereby in either
case as to the relation of the proposed amendment to the program

of the President.
(The letters referred to are as follows:)

TREASURY DEPARTMENT,
Washington, February 9, 1938.

Hon. PAT ITARRISON,
Chairman, Committce on Finance, United States Seaate,
Wasahington, D. C,

Drar Mu. CaairMAN: I have the request dated January 29, 1638, from the
clerk of your committee for a report upon an amendment intended to be pro-
1;0smll by Senator MeNary, of Oregon, to H, R, 8099, the customs administra-
tive bill,

Section 3 of H. R, 8049 is designed to amend section 304 of the Tariff Act
of 1030 (U. 8§, C,, title 19, sec. 1304), which requires imported articles to be
marked to indicate the country of their origin. Subsection (a) (3) (J) of
the amended section 304 would authorize the Secrctary of the Treasury by
regulation to except an article from the marking requirements if such article
is of a class or kind which was imported in substantial quantities during the
5-year period immediately preceding January 1, 1037, without being required to
be marked to indicate fts origin. Senator MceNary's amendment would provide
that this subsection shall not apply with respeet to lumber or with respect to
timber products.

The term “timber products” is one of doubtful applieation. The Treasury
Department has been informally advised that advocates of the proposed
amendment are interested in having the marking requirements applied to lum-
ber, timbers, railrond ties. and telephone, trolley, electrie light, and telegraph
poles of wood. If the amendment were modified to add after the period at
the end of line 17, page 4, of H. R. 8099 a new sentence reading: “This subdivi-
sion (J) shall not apply with respect to lumber, timbers, ratlroad ties, or tele-
phone, trolley, electric light, or telegraph poles of wood,” the Treasury Depart-
ment does not believe that ft would give rise to any administrative difficulty.
If articles not included in the nbove enumeration are contemplated by the term
“timber products” in Senator McNary's proposed amendment, they might he
specifically mentfoned or described in the alternative provision ahove suggested.

As lumber has been the subject of a trade agreement with Canada (49
Stat. pt. II, Proclamations, 418, 436, 440), and as a change in a long-established
practice of admitting imported lumber without requiring that it be marked to




CUSTOMS ADMINISTRATIVE ACT 107

mdicate its orlgin might operate as a trade barrler, Senator MeNury's proposed
amendiment may be of futerest to the Department of State.

VYery truly yours,
WAY~NE C. TAYLOR,
Acting Becrelary of the Trecasury.

[

FEprRUARY O, 1038,

Hon. Danin W. BeLn,
Acting Director, Burcau of the RBudget,

My Dear M BriL: Reference Is made to a letter from Mr. F. J. Balley,
under date of February 7, 1038, enclosing a copy of a proposed report of the
Neeretary of the Treasury to the chairman of the Senate Committee on Finance
upon an amendment intended to be proposed by Senntor MeNavy of Oregon,
to a bill (IL. R. 8099) to amend certain adminlstrative provistons of the Tariff
Act of 1930, and requesting this Department's comment upon the proposed
legislation.

The amendment in question would excliude lamber and timber produets from
the purview of subsection (n) (3) (J) of seetlon 304 of the Tariff Act as it
would be amended by I R 8099 and in <o doing would make nonapplicable
to these products the provision in that bill authorizing the Secretary of the
Treasury, by regulation, to except an article from the marking requircments
if such artlele is of a class or kind which was imported in substantinl quantities
during the 5-yenr perfod hnmediately preceding Junuary 1, 1937, without being
required to be marked to Indicate its origin,

The present trade agreement with Cannda, which went into effeet on Jan-
uary 1, 1936, provides that the United States tariff treatment of lumber and
certain timher products as set forth in that agreement shall not he made less
favorable to Canada during the life of the agreement.  Closely allied to tariff
treatment Is the question of the marking of orizin of an imported product.
In the past it has not heen the practice of the Unfted States Government to
require that the country of orlgin be marked on Individual pleces of lnmber,
the Treasury Department having considered that the Tarift Aet of 1930 war-
rants the making of an exception, in the ease of lnmber, to the egeneral rule
of marking of origin, While this treatment of Inmber cannot be said technienlly
to constitute part of our tariff treatment of Inmber. and fta eontinunnee eppee-
quently cannot be constdered technieally as having been bound to Canada in
the trade agreement, the imposition at the present time on Canadian lumber of
a marking-of-origin vrequirement would place an additional burden on the export
of Canadian lnmber to the United States and wonld be Inconsistent with the
spirit and purpose of the agreement. The ralsing of sueh an issne would he
peculiarly unfortunate at the present time when the United States, through
the new trade agreement with Canada, now under active constderation, hopes
to obtaln comprehensive concessfons from Cannda and thereby to bring about
a further substantinl expansion of Amerlean exports to Cannda,

The Department, therefore, helieves that the adoption of any provision such
us that embodied in Senator MeNary's proposed amendment, which would tend
to place an additional burden on exports of lumber from Canada to the United
States, would bhe highly undesirable.

Sincerely yours,
CorpELL HULL,

Mr. Seinaary. Mr, Chairman, on February 8 Senator MeNary in-
troduced for himself and Senator Bone another proposed lumber-
marking amendment which we understand is a substitute for the
proposed amendment I have just referred to. We now have the
Treasury Department’s report on this later proposed amendment,
and, with your approval, I will insert it in the record at this point.

(The letter referred to is as follows:)

Hon. PaT HARRISON,
Chairman, Committee on Finance,
United States Benate, Washington, D, C.

DEAR MR, CHAIRMAN: I refer to the letter from your committee dated FFebru-
ary 9, 1038, enclosing for report a copy of an amendment intended to be pro-

-~
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poxed by Senutor MeNary, of Oregon, for himself and Senator Bone, to I, R,

806D, the customs administrative bill,
This amendment appears to be a sabstitnte for the amendment reported upon

by this Department fn {ts letter addressed to you on Februney 0, 1038, It s
the understanding of the Department that It is intended to prevent the artleles
enumerated In the new amendment from belng excepted from the reguivement
that they he marked to indicate thete origin i€ the exception Is to be hased upon
a past practice of admitting such articles without requiving sueh marking,
The language of the proposed amendment, however, wonld npparently go further
than this and would requive the enumerated avtleles to be mnrked under elr-
cumstinees in which the marking would serve no purpose to indleate the origin
of the artleles to the ultimnte consumer,  ‘I'he amendment wordd apparently serve
fte purpose if the last phease, “which avtieles shall be mavked,” were deleted,

It 1s further suggested that for purposes of clarvifleatton “subdiviston ("
shonld he substituted for “subsectlon™ fn lne 3 of the proposed amendment, nnd
thut there he substituted for the word “poles,” in line 4, a more specifie deserip-
tion of the avticles Intended to be comprehended by that word, Tt i the under-
stunding of thig Department that “telephone, trolley, eleetvie-light, or telegraph

poles of wood” would he appropriate language for this substitution.
Very traly yours,
SteriteN B Qinnone,
Acting Becrctary of the Treasury,

Senator Warsit. Representative MeSweeney.

STATEMENT OF HON. JOHN McSWEENEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

Senator Warsi. The committee will be pleased to hear you.

Representative McSwekNey. T wish to refer again to the date
question. Tt is quite an important industry in our home State of
Ohio. Mr. Brand and the others have presented the facts concerning
it. I would like to just add that I am deeply interested in making
the taviff effective in order to provide this extra labor for the people
in this industry, If there is any justification for the tarift it is to
take care of the people who work in certain industries. This present
interpretation of the law denies us two things: It denies us the sanitary
protection that I think we should have in an importation of this kind,
and it also denies the right to these people to find employment,

These Senators have explained the condition in Tampa relative to
the cigar business. This also applies to us. These people have grown
up in this work and have been able to do it efficiently. They put these
dates in a very ottractive package, which is not only convenient but

very sanitary,
Under the present interpretation of the Treasury Department this

work will practically be discontinued.

Not wishing to take any more of your time, T do ask respectfully
that you consider this matter. We appreciate your taking it up at
this time, becausa it scems to be a halt 1 your general program, but
it means so much to us that we feel the delay of another session would

be very serious, We deeply apprecinte your interest.
I have my statement written out which I would like to submit to

the committee.

Senator Warsn. It may be inserted in the record.

(The statement of Representative McSweeney is as follows:‘g

T am pleased to appear before you in support of Senator Hayden’s
amendment and thank you for the opportunity to do so. It affects
between two and three hundred gainfully employed workers in my
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State and a company which does over a million dollars’ worth of
business a year. Of most importance it likewise affects several
thousand workers in the United States and some 35 plants which
have several millions of dollars invested in plants and equipment,
These workers and plants comprise the date industry in this conuntry
which packs dates in small paekages,

In 1930 Senator Hayden proposed an amendment to the tariff act,
which amendment was adopted, the sole purpose of which was to
insure that the business of packing dafes would be done in the
United States, rather than in foreign countries, under favorable
sanitary conditions and so that the American people, as consumers,
can get the best quality of this fine variety of food. )

Such was the purpose of the amendment and T believe there is no
question on that point,

I'or 6 years this provision of the law was effective,  But certain
foreign date merchants, so T am advised, within recent months sub-
mitted some 11 drafts of proposed packing methads to the Bureau
of Customs nnd asked the rate of duty applieable. Was it to be
the low 1-cent rate of duty applicable on what is known in the trade
as bulk dates, or the prohibitive rate of 714 cents per pound applicn-
ble to packages. ‘They had ingeniously discovered a method n¥ pack-
ing by which they could bring into this country thirty-six 2-pound
units of dates, umiform in size and weight, and separated by various
strips of wax paper between all 36 units confined within a large box.

Each 2-pound unit is so completely contained in wax paper that
no two units tonch each other without the intervention of wax paper.
Under the present wording of the law, in order for the 714-cent rate
to apply, dates must be in packages which with the immedinte con-
tainer weigh not more than 10 pounds. The question arose: Was
the wooden box the immediate container, or the picces of wax paper
which surround these 2-pound units on all sides? Tf the wax paper
is_interpreted to he the immediate container we have 36 packages
within the wooden box, each of which weighs less than 10 pounds. On
the other hand, if the wooden box is the container, rather than the
wax paper, the contents are taken as a whole and weighing more than
10 ponnds are not in packages weighing less than 10 pounds,

The Treasury Department ruled that the wooden box nnder the
wording of the act must be held to the immediate container rather
than the wax paper and therefore the contents of that box, namely 36
individual and separate 2-pound units, were admissible at 1 cent a
pound instead of 714 cents a pound.

What is the effect? In order to pack dates into a package each
date must be handled individually and this is a laborious job and
can ong’ be done by hand labor. "Machinery cannot be used. In a
2-pound packago of dates there are over 120 individual dates and
each of these dates must be handled separately. made into a package,
and later the package is wrapped with cellophane, but most of the
workers engaged in this industry in this country do nothing but pack
the dates in the packages. Thus, you see the business of packing
dates is actually the business of packing several of these dates into
a package and because of the adhesive qualities of the dates they
stick together forming & compact ?Ackage and the mere wrapping
of a piece of paper or other material around the dates is not puc[:ing

the dates.

~



200 CUSTOMS ADMINISTRATIVE ACT

It can readily be seen if the foreign-date merchants can use the
cheap foreign labor in packing the dates into 2-pound units, and
separate the units by wax paper, the job of packing has already been
done before they enter this country.

From a commercial standpoint I am informed, after a very care-
ful investigation, that last year over 60 percent of the dates that
entered this country in this form—and they entered this country at
the low rate of duty rather than at the high rate applicable for pack-
ages, because the law failed to cover such a situation—were sold
direct to the consumers without any change in form of any kind and
the balance were sold after a piece of cellophane had been wrapped
around the unit or package. Clerks in grocery stores merely took the
2-pound package and wrapped a piece of eellophane around it, and
the business which this industry does was effectively completed by
this substitute method and all the time a law remained upon our
statutes, the sole purpose of which was to insure that this packing
would be done by this industry rather than abroad,

I am reliably informed that last year over 20,000 boxes of this
class of dates entered this country at the low rate, that is 720,000
puckages. The difference in revenue to the Government amounnts to
over $100,000 and this is a small quantity compared to the normal
imports of dates into this country which amount to about 75,000,000
pounds a year. In other words the entry of this small quantity was
a trial balloon but the purpose has been accomplished.

In order to correct the situation the present act mmst be amended
by adding thereto six words and deleting therefrom four words. By
such an amendment the law will be clarified and the purpose will
be effectuated.

We ask that no change be made in the rates at all. Tt has taken
7 years for some ingenious people to think up a method to get pack-
age dates into this country at the low rate of duty. They tried
before, back in 1932, but were unsuccessful heeanse at that time they
wrapped two pieces of paper completely aronnd a single unit. ‘The
customs officials held that those two picees of paper were immediate
containers and therefore it was a package with an immediate con-
tainer. But now they put these pieces of paper in this big box so
that no single 2-])0\11\(& unit is completely wrapped. When you
begin to remove the 2-pound units from the box the paper naturally
sticks to the dates beeause of their adhesive quality but some of the
picces of paper are thereby separated, leaving an open end or an open
side. To me the distinction between the method of wm.l)ping a
package of dates in 1932 and now is quite technical but such a dis-
tinetion has been made. :

In conclusion may I say that in 1930 Congress after carefully
studying the problem endeavored to insure that packing of dates
would be done in this country. But the wording of the act failed
to cover the situation we are now faced with. The protection which
we endeavored to afford then is absolutely necessary now. I feel it
is imperative to correct the situation, and I am confident that the
language proposed by Senator Hayden in his amendment will make
it possible for the Treasury Department to administer the act in
accordance with the purpose for which the act was enacted, namely,
to assure that the date packing will be done in the United States

rather than abroad.
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This industry and its employees are jeopardized. We earnestly
take months of time and appropriate millions of dollars for the
purpose of giving employment to our people.  Can we not hesitate
for o moment to help those who ave gainfully employved keep their
jobs,
I have conferred with the highest administrative authority, the
Honorable Stephen B, Gibhons, Assistant Seceretary of the Treas-
ury, concerning this matter and he has advised me that the purpose
for which the original amendment was enacted by Congress cannot
be necomplished under the present wording of the act and that in
order to nccomplish the same a change must be made in the wording

of the act. ) )
Senator Warsi. The next witness is Mr, Barnes.

STATEMENT OF ALBERT MacC. BARNES, NEW YORK CITY, PRESI-
DENT, ASSOCIATION OF THE CUSTOMS BAR

Senator Warsi, Your name is Albert MacC. Barnes and you re-
side in New York City?

Mr. Banxes. Yes, sir,

Senator Warsn., You are president of the Association of the Cus-
toms Bar?

Mr. Bannes. Yes, sir.,

Senator Warsi. What section of this bill do you wish to discuss?

Mr. Barxes. If the committee please, I have been requested by
the Association of the Customs Bar to review this bill with the com-
mittee, and I will probably have to tnke more than the allotted 10
minutes because there are many sections on which we want to offer
su,«:.:gost.ions.

Senator Warsi. T understand,

Mr. Barxes. The Customs Bar has given quite some study to this
bill. The matters which T wish to discuss with the committee are
those things which the board of directors of the association believe
are of such general interest, or of such technical character, or that
affect the bar or the customs court, as should be ealled to the com-
mittee’s attention prior to the approval of this bill in the form that
it comes from the House.

Referring, first, to the provision on marking, section 3 of this
act at line 15, the phrascology is “determine.”  That is—
the Secretary of the Treasury may by regulations “(1) determine the character
or words and phrases or abbreviations thercof which shall be acceptable,”

And so forth, )
We feel that that is giving to the Secretary of the Treasury a

nonreviewable discretionary power, such as the Secretary has under
the Antidumping Act in the case of a finding as to whether an Amer-

ican industry has been injured,
We doubt whether it was the intention of the proponent of this

bill to exclude these determinations of the Secretary from any ju-
dicial review. Consequently we suggest that in line 17 there be
inserted after the word “preseribe” the word “any reasonable” and

strike out the word “the”.
In line 19 insert after the word “other” the word “reasonable”,
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In line 20 strike ont “whatsoever” and insert after the word “and”
the words “a reasonable conspicuous”, and later in the same line
strike out the word “the”. '

We believe that these additions will subject the Treasury deter-
mination to judicial review, and we believe that is a healthy condi-
tion to have continue. It exists in the present law.

i Sen;ltor ConnaLny. Of course that would increase litigation, would
it not

Mvr. Barnes. No; I do not believe it. would increase litigation, but
it would prevent a nonreviewable determination by the Secretary
of the Treasury, that is, the exercise of a discretion which cannot be
attacked, and this act contains under that section 3 quite n broaden-
ing of the existing Treasury powers in the matter of marking.

Senator ConNaLLy. Whenever you use the word “reasonable” in
legislation does not that invite litigation?

Mr. BarNes. Yes; it invites controversy in a sense. On the other
hand, it is conceivable that the Treasury may say that iron bars,
or that each iron bar used in reinforcing work must be marked with
the country of origin, The iron bar goes into the concrete and it is
never seen or heard of after that, The marking of a package, as has
been contended, the marking of a bundle of those rods would be
suflicient marking for the wholesale trade.

On the other side of the question there is the matter of the mark-
ing of watches that come into the country marked with the word
“Swiss,” so that by subsequent encasement the word “Swiss” is en-
tirely obliterated.

Now, a provision for reasonably conspicuous marking we believe
would cause the Secretary of the Treasury to say it must be done
in the case where no possible subsequent attachment can obscure it.
Those are two examples that come to my mind at the moment,

Section 7 on page 10 of the draft of the bill, the insertion of the
words “home consumption” in section 402 of the act of 1930, We
are informed that the Treasury’s reason for suggesting the insertion
of the words “for home consumption” after the word “freely offered
for sale” in section 402, subsection 3, was the difficulty encountered
by the Government in obtaining proof abroad, or in checking the
proof offered by importers in transactions offered for export in that
country to countries other than the United States as evidence of
foreign value. In a conference which some of us had with the
Treasury we agreed that if such requirement embarrassed the Gov-
ernment we would withdraw any opposition to its suggestion. How-
ever, upon additional study of the question we are convinced that the
insertion of these words will cause both the customs appraiser and
the entering and litigating importer great difficulty, because of the
necessity to segregate from the transactions in the foreign market
those commodities that are actually used for home consumption.

Now, the reason that the Treasury has offered that is because of a
decision in the case which we might cite as the Liringston case by the
Court of Customs and Patent Appeals, in which that court apparently
but not really changed a procedure. :

In the Liningston case what the court held, I am convinced upon a
restudy of the decision, was that the foreign value included all un-
restricted sales in the foreign market, except those for export to the
United States. That is, in obtaining evidence of foreign value, be it
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the importer or the Government representative, he goes to the man
who sells that commodity in the exporting country, and he asks,
“What sales of this commodity have you ﬁnd ?” And he says, “1
have had 10 sales here and there.” Now, let us say that one-half of
them were apparently to be consumed in that country and the other
half were for exportation, say, from England to South America.
This decision of the court does not hold, as the Treasury evidently
believes, that those export transactions alone are evidence of a foreign
value where those export transactions are earmarked or restricted
for exportation. It simply says that the evidence shall consist of
sales which are made in that market, whether they ultimately go for
export or whether they go for home consumption.

ow, the point that I desire to eall to the committee’s attention is
that the insertion of the words “for home consumption” means that
to obtain proper proof you will have to follow a commodity into
consumption in the country of exportation, and that makes it very
much worse for the Government than the situation created by the
Livingston case.

I therefore suggest that as the words in the bill “for home con-
sumption”, will cause more trouble than now exists, much more
t.rou‘:le, that if the Treasury still feels that a change in the law is
necessary to avoid Treasury embarrassment, that they accept this
suggestion: Add to the end of the paragraph:

Provided, That no sale in the country of exportation conditioned upon the
merchaundise being exported to any country shall be evidence of foreign value.

Section 14 (a) on page 15, the word “instruction” sought to be
inserted in section 499 by this amendment has heretofore been used as
meaning the communication between the Secretary of the Treasury
and a customs employee, and it has been a secret, nonpublic com-
munication, We believe that the use of that word should not be
extended to matters which involve the rights, duties, or liabilities
of importers or of the public at large.

In the Treasury regulation it is stated that the Treasury is embar-
rassed by court rulings, that such regulations under existing law
must have general api)lication, and that they have seriously inter-
fered with customs administration. That is apparently unhappily
stated, because the Court of Customs and Patent Appeals in U. S. v.
T'ower, reported in Treasury Decision 48754, says this [reading]:

We do not think the Congress used the word “regulation” in the term “special
regulation” as being synonymous with the word “instruction”. The Sceretary
of the Treasury frequently gives instructions to customs officials in customs
matters where they pertain to such duties as would not involve the rights of the
importer. Regulations have always been regarded as meaning something of
which interested importers rightfully should be informed. Therefore, regula-
tions made pursuant to a tariff act should be promulgated in such manner
as to give notice to interested parties.

Now, that is what the Court of Customs and Patent Appeals said
about this very question.

Secondly, I do not believe that the Treasury is justified in asking
for the insertion of the word “instruction” in addition to the power
which they now have to issue a special regulation, because in that
case the court stated further:

* * ¢ hut this is no warrant for the conclusion that Congress contemplated
that a mere Instruction in the form of a letter not seen by interested importers,

-
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and not promulgated, would make valld an otherwise invalid appraisement.
* * * Ve are, therefore, of the opinfon that by the term “special regulation”
Congress intended to authorize the Secretary of the Treasury, under certaln elr-
cumstances, to make a regulation apply only to a special port or ports and to
specinl goods.

In other words, we believe that the Secretary of the Treasury
now has ample power to control, by a proper]ly(' promulgated special
regulation the very things that this bill seeks to do by a secret,

rivate, or nonpublic communication between the Treasury and a
Treasury employee. If, in syite of the ample authority which now
resides 1n the Secretary of the Treasury to control matters of this
kind by special regulation it is thought necessary to extend addi-
tional broad powers of governing the affairs of the public and im-
porter by instruction, then it is recommended that there be added
to such a provision the following:

That all general or special regulations or instructions shall be duly published
according to law within 10 days after the issuance and before liquidation
of any entry affected thereby.

Section 14 Su) contains a second paragraph, that “No appraise-
ment shall be held invalid on the ground that the required number
of packages or the required quantity of the merchandise was not
designated for examination,” and so forth., The beginning of that
statrment, “No appraisement shall be held invalid,” means that if
this act becomes a law that on the day that it is effective the customs
courts, after maybe 2 or 3 or 5 or 10 years’ trials on a case involving
that question, must stop with their pen in air and not sign or
promulgate that decision,

Now, that is a very harsh thing to do: very harsh. I do not helieve
that the Treasury can possibly mean that that is their wish in the
matter. I therefore suggest that if this policy—and we have nothing
to do with policies—if this policy of requiring 10 percent of im-
ported merchandise to be examined is to be abandoned, that section
14 (a), page 15, line 24, be amended by inserting after the word
“appraisement” the words “hereafter made”, so that no question of
that kind may arise,

In connection with that question I desire to call the committee’s
attention to the fact that in the case of Z'ilge v. United States (2 Ct.
Cust. Appls. 149), decided in May 1911, this provision of the exami-
nation of 10 percent of the imported packages was held manda-
tor)]r, and that ,has been approved in subsequent decisions right down
to date.

Three tariff acts have been passed, all including the same phraseol-
ogy, since this decision was rendered, and the courts have held that
while it is mandatory there is a substitute process open to the Secre-
tary of the Treasury, that is, by a general or special regulation, reduce
that 10 percent to whatever quantity he may desire to examine.

It is only in those cases where the Secretary of the Treasury
failed to avail himself of that right to create a substitute process,
and in addition thereto the local appraiser has failed to perform
the mandatory duty imposed on him by Congress that any such
case can arise.

Now, I am not prepared to say, in fact I would not say, that it is
a bad thing to legislate covering that situation for the future, but
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certainly it is bad to legislate for the purpose of covering cases that
have been for years in process of litigation.

Section 14 & ), page 16, line 10: This provision admits speculative
theories and hearsay evidence into records which have heretofore
been free therefrom, and we believe that the Assistant Attorney
General in charge of customs and the Treasury, upon further con-
sideration of this section, will perhaps agree with us that no bene-
ficial results will flow either to the Government or to importers
from the enactment of this section, and we suggest, therefore, that
this section known as 14 (b) be stricken out of this bill. I do not
lmow whether it would be proper for me to ask the Treasury if I
have correctly stated their position, because if they do not agree with
m% I have a few more words that I would like to say on that
subject,

SJenntor Warsn. There is no objection to your making that inquiry
of the Treasury.

Mr. Barnes. Thank you, sir. i .
Mr, Jonnson. Mr. Chairman, we have a substitute provision for

subsection (b), beginning on line 10, page 16, which we propose to
submit for the committee’s consideration.

Senator WaLsH. You might confer with the representatives of the
Department afterward and see if that is agreeable to you.

Myr. Barngs. Yes, sir,

My, JounsoN. We shall be glad to do that.

Senator Warsu, You can submit later any comment you wish to
make on any proposed new section.

Mr. Barnes. Section 14 (c), on page 17, beginning at line 9, is
apparently drafted to cover the contingency of a protest against a
liquidation based on an illegal appraisement, an illegal local ap-

raisement. We believe it is somewhat unhappily drawn, because
1t does not fit the machinery of the customs court. If it is to be
included as affecting any change which is made in (a), it seems to
me it should read:

If in a final determination of n protest or reappraisement the appraisement
of merchandise is found to be either invalid or void, the case should be remanded

to the proper judge of the United States customs court sitting In reappraise-
ment, who shall determine the dutiable value of such merchandise in the manner

provided by law.

We believe that it is the purpose of this section to cause to be
appraised by the customs court merchandise upon which there has
been a neglect of duty or a mistake by the local appraiser which has
necessitated a finding of invalidity or illegality of one kind or
another and the desire of the Treasury to cure the aﬁ)parent defect
caused by no appraisal being in existence. I think the proposal is
sound but the remedy does not fit the existing machinery.

Mr. Jonnson, Mr. Chairman, if the committee desires, we shall be
glad to discuss that amendment also with Mr. Barnes,

Senator Warsu. I will say for the benefit of the witness that all
your observations and the observations of all witnesses have to be
submitted to the Treasury by the committee for their viewpoint and
the reasons why they may oppose or not oppose the observations
made by you and other witnesses,

Mr. Barngs. Section 15, page 17, line 17, involves the change in
procedure on American manufacturers protests; and after consider-

41561 —38——14
he

a TR



2006 CUSTOMS ADMINISTRATIVIED ACE

ation of the matter, both from the standpoint of those members
of the association who represent American manufacturers prin-
cipally and those members who represent importers principally, weo
have come to the conclusion that between those two lines we cannot
say much officially, except that this curtailment of the rights of
American manufacturers to protest, if decided as a matter of policy
by the Congress to be justified, certainly should contain some pro-
vision requiring the customs court to give to Ameriean manufacturers’
rmtests a preference, because if the American manufacturer is no
onger to be permitted to tie up merchandise—and personally I think
it is right that he should no longer be permitted to do so—that in
order to avoid the large influx of imported merchandise which will
accur when an importer wishes to tnke advantage of an existing rate
prior to the possible fixing of an adverse rate as the result of one of
those protests, that the American manufacturer should have a prefer-
ence in the customs court so that he can get through with his case
uickly before the man on the other side takes advantage of the
situation caused by the delay.

Senator Coxyanry. That is all you have to say on section 157

Mr. Barxes, Yes, sir; that is the only comment we have to make
on it.

Senator Coxyary. You do not mean a preference, but a prefer-
ential advancement hefore the court?

Mr. Barxes, A preference on the docket.

Senator Coxyanny, Are there any preferences now on the docket?

Mvr. Barxes. No.

Senator ConvarLy, Of no kind?

Mr. Baexrs, No. On page 21, section 16 (a), in line 15, the inser-
tion of the word “duties” and the insertion of the words in line 23
“and taxes” is apparently for the purpose of conforming section 520
of the act of 1930 to the proposed new section 528 as set forth in
section 18 of this amendment. Now, if taxes are not to be construed
as duties, then any payment demanded by the collector of customs
on importations of merchandise which is not treated in the enabling
statute as a duty cannot be refunded. They are in the Treasury
forever.

Senator Coxxarry. Not forever. It will not stay there that long.

Mr. Banyres. No, no; but as far as the man who pays it is con-
cerned, it is there forever.

Also if a charge or fee or exaction is called a tax, it cannot be
refunded no matter how illegal the exaction has been, If section 18
stands. it may be that section 16 is proper. I therefore ask your
attention to section 18, which I will take up in just a moment.

On section 16 (b), page 23, line 8, the bar has asked me to state
that much criticism has been aroused, particularly by small importers,
over their inability to obtain refunds of excess duties deposited by
them after the courts have held them properly entitled to the same,
This, we understand, has been due to the exhaustion of the annual
appropriation for the refund of customs duties. If the abandonment
of indefinite appropriations be a settled fiscal policy of Congress,
then we respectfully suggest that a much more accurate estimate be
made of the total required for customs refunds in fixing the annual
appropriation therefor. These deposits are of money illegally held
by the Government, without interest, and to fail to receive them after

)
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a favorable court decision arouses the citizens’ wrath sometimes out
of all proportion to the amount involved.

Referrving to seetion 18, lmg(s 23, line 19, a new provision is pro-
posed to he added to the Tariff Act of 1930 as section 528, and it
provides that—

No tax or other ehunge fimposed by or pursuant to nny Iaw of the United
Statex shall he constraed to be a customs duty for the purpose of any statute
relating to the customs revenue—
unless the statute specifically states that it is a customs duty or is to
be treated as such,

This, we believe, is a very direct—and in s})ite of the opinions
expressed at this hearing by the Treasury, I, unfortunately, am com-
pelled to adhere to the position that this is a very direct deprivation or
withdrawal of jurisdiction from the customs court. A great deal has
heen said in the hearings before this committee on that subject. I
hope that T will not duplicate any more than is necessary the ideas
which have been expressed, but I would like to eall the committee’s
attention to the fact that for many, many years, almost since these
customs courts were created as an independent judicial tribunal for
the litigation of customs questions, they have hd(cn jurisdiction and
have passed on cases which involved internal-revenue taxes collectible
or col‘ectod by the collector of customs and it has been a sensible rule.
gSee Revenue Act of 1918 and Shaw v. U. S., 11 C. C. P, A. 220.)

t has meant efficiency in the way of speed and low cost to litigants
and a speedy determination of questions which the Government sought
to have settled. Without boring the committee by stating them, I
would like Inter to put in the record a half dozen cases of the kind I
menn, where infernal-revenue taxes have been passed on by this court.

Senator Coxnarry. Those internal-revenue taxes, were they gen-
eral internal-revenue taxes?

Mr. Barnes. The law provided for the same tax on both imported
liquor in bond and domestically produced liquor.

Senator Conxarry. On all articles of that kind, whether imported
or not?

Mr. Bannes. Yes. They apply, however, to imported liquors, to
imported tobacco, or something of that kind, while there was another
section having to do with the domestic production,

Senator CoxNarLy. I mean the tax was not dependent on whether
it was an import or not ¢

Mr. Barnes. Noj it was not dependent on that. It was the same as
the tax that was on everything else. I will give you a list of those
cases in a moment.

Senator Warsi. The court took jurisdiction if there was an excise
tax on liquor or a tariff duty or tax on an import?

Mr. Barnes, Yes.

Senator Warsm. Is that true in all these cases?

Mr, Bannes. Yes. The Shaw case is one that I have in mind where
that was the question in issue.

In the case of Shaw & Co. v. U. 8. (11 Ct. Cust. Appls. 226), the
court stated (1921):

Taxes levied on domestic spirits, whether in bond or not, are beyond question

excise or internal revenue taxes, and taxes levied on distilled spirits imported
into the country and still in customs custody are just as certainly imposts on

Y

A

11wy



208 CUSTOMS ADMININTRATIVE ACT

fmports and therefore customs dutler, The designation of a tax on domestie
products or Industries as n customs duty would bo an inexcusable misnomer;
nud It I8 no less o mibsnomer to call o levy on Imports In customs custody an
nternal revenue tax, "Trae enmigh, exclses and dutles are both in a sense
indirecet taxes; nevertheless, they are so cessontlally different that nelther can
be converted into the other or Into anything else by simply giving It another
name, I it were otherwlse, the constitutional provisions which reserve to
Congress the right to vegulate conmerce among the several States and which
inhibit the States from lnying Imposts or dutles on fmports ov exports without
the conxent of Congress might he avolded and defeated by the simple process
of dubbing such taxes leense fees or stamp taxes, as was attempted by the
State of Maryland in 1821, by Californin in the fiftles and by the State of
Pennessee In 188G (Brown v Marpland, 12 Wheat, 4190; Almy v. California,
24 How. 160 -173; Robbing v. Shelhy County, 120 U, S, 489).

Moreover, the Hmitation on the power of Congress to lay a tax or duty on
artleles exported from any State might be readily evaded by the adrolt ex-
pedient of imposing o stamp tax on bills of lnding or by levying on such
artleles a so-ealled Internnl-revenue tax. The Natlonndl Governmeant eannot
fmpose any tax burden on exports of the States, and the Statesr on the other
hand caunot subjeet either fmports or exports to any fmpost, whatever may
he the name or guise it tnkes. In other words, the name of a tax does not
determine ts nature, (May v. New Orleans, 178 U. 8. 400-507; Fairbank v.
U. S.181 UL 8, 283-200-201,)

Whatever, therefore, may have heen the “excize” or “Internal revenue” taxes
levied by the net approved February 24, 1019, the taxes levied by it on imports
in customs custody were cssentlally “customs duties” determinable and col-
lectible as preseribed by Inws. (United States v. Shallus, 9 Ct. Cust, Appls.
168 T. D. 87000 Porges  Levy v, United States, 1 Ct. Cust, Appls, 24 T. D,
88875 Batjer « Co, ¢t al, v, United States, 11 C't, Cust, Appls., 60 7, D, 387206.)

Senator Warsin, When was the decision? Did that change the

form of construction? L
Mr. Banrnes. It has never been changed. This is an effort to

chango it.

Senator Warsi. T thought there was a decision of the court that
led the Department to make that recommendation.

Mpr. JonnsoN. Mr. Chairman, the first case that I recall arose under
the Revenue Act of 1017, and from that time on the courts held that.
they had jurisdiction, but. did not rule upon any other phase of the
internal-revenue tax matter. It was not until 1935 that the court held
squarely that for purposes other than its own jurisdiction an internal-
revenue fax on imports was a customs duty.

Senator Warsn. And it was that decision that led the Treasury
Department to draft the language in this?

Mr. Jouxson. Yes, sir; the decision in 1935,

Mr. Barxes. That it was an internal-revenue tax. The Congress
cured that apparent defect by a special enactment covering the situa-
tion in the Schwing case.

Now, recently a case on compensating taxes has been decided favor-
ably to the Government, within a week or 10 days, in the: Marshall
Field case, holding that enactment by Congress did not deprive tax-
payer of a remedy, that they had given a substitute remedy when
they withdrew the one that existed, and holding that the customs
courts had no jurisdiction of that question, because Congress said
that they should not have.

Heretofore, in the enactment of certain taxes, excise taxes, such
as the act of 1932, 1934, and 1936, Congress has said this, as it did

in those acts:

The tax imposed under sectlon (a) shall be levied, assessed, collected, and
paid in the same manner as the duty fmposed by the Tariff Act of 1930, and
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shall he treated, for the purpose of all provislons of law relating to the cus-
toms roevenue, ns o duty Imposed by such act, except--

and so forth,
Now, the reason for that is perhaps hest stated by an example, If

the collector of enstoms is called upon to clussify and take hoth duty
and tax on an importation of whale oil, allegedly whale oil, and he
takes 0.8 cents duty under the tarifl act, he also takes 3 cents & pound
under the exeise-tax law on the sume commodity,  Now, if an jm-
orter suys, “But this is not whale oil at all. I have paid this duty
weause T have to get my merchandise. 1 reserve my right to pro-
test, but. this is not whale oil at all.”  Now, under this proposal he
will have to litigate that before the customs court on the duty ques-
tion and before the Commissioner of Internal Revenne on the tax
question on the same merchandise, ‘I'he sane importation, imported on
the sume ship, must go into two tribunals, one of which ends at. the
Court. of Customs and Patent. Appeals and the other may go to the
United States Supreme Court and produce two different answers
on the same question.  Now, that is ineflicient, that is costly,

The Congress has seen fity over all these years, to set up an eflicient,
speedy, and cheap method of litigating the questions that arise by
reason of demands by the collector «;F«-llsltbllns. Rather than tuke
away any jurisdiction that now exists and that has existed for years
we should add to the customs court jurisdiction on such kind of cases,
rather make it certain that that should continue, beeause the same
man pays that tax whether it he called a duty or excise or internal
revenue, ho pays it to the same person at the sume tune and there is
no reason why he should have to litigate it in two different places.
It is not a fair thing and it eannot possibly result in any advantage
to the Government,

Senator Warsi. Ifor your information T will say that the Treasury
does not agree with that eonstruction,

Mpr. Baexes. I know they do not agree with it.

Senator Warsi. We will be pleased to have your viewpoint. 1
thought you did not know of that.

Mr, Barxes. I know they do not agree with it. but there are 11
members of the hoard of directors of the customs bar. specialists in
this line of practice, all men that have been in the practice for 20
years and upward, and the unanimous opinion of those men is as I have
stated it, Apparently the unanimous opinion of my friends over
here is that it does not take away any jurisdiction, but I would like
them at some time to inform the committee of what they will do
under this law in a case such as the Shaw case. )

Senator Conyarny. Let me ask you a question there.  While this
internal-revenue tax, as you answered to my question a while ago, is
levied on all similar articles, yet in a particular case where there
is an import, unless. that import is admitted you would not pay an
internal tax on it?

Mr. Barnes. That is correct,

" Senator ConnNarLry. Your contention is that the determination
should be in the same authority, that the same authority should deal
with both of them in that kind of a case?

Mr. Barnes. Yes, sir. It is only the cases where the collector of
customs takes that tax, call it what you will, at the time of entry
of the merchandise. '
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Senator CoxNarry, Hoe is required to take it, is he not

M. Baunes. Tam only speaking of such enses, T um not speaking
of any caso where, after the merchandiso is in the country, there
comes along an internal-revenue collector and says there is a tax of
some kind on that. T am only speaking of the thing that is demanded
and paid at the time of the entry of the merchandise into this
country, which, T believe, there is sound authority for holding it n
customs duty, whether you call it a tax or not. I 'mean the Supreme
Court has come so close to that very thing that one might almost
judge it to be fixed law,

As far back as Brown v. Maryland, wheve they attempted (o assess
a $50 fee on imported merchandise by a State, call ‘it what you
wonld, a license feo or anything else, 1t was nevertheless a tax on
imports,

Senator Connarry. That is 100 years old, that decision,

. Mr Barnes, Yes; and we have been going right down the line
in a case of that kind,

Senator Connarry. The city of Baltimore established the fees in
trying to protect their loeal merchants.

Mr. Barxes. Yes; they charged them $50 license fee for passing
imported goods through the port.

Senator Convarny, They held the Iaw unconstitutional.

Mr. Banrxes, They held the law unconstitutional, and therefore
I say, whether the law be that Congress has power by calling a
thing a tax to make it a tax instead of a customs duty or not, there
}s no excuse in our opinion for this section 528, there is no reason

or it.

The Schwing case has been disposed of legislatively. The Mar-
shall Field case is n judicinl decision that compensating tuxes are
not within the jurisdiction of the customs court because Congress
said they should not be,

There isn’t appurently any question left open except the rather
narrow one that is in the Faber, Coe & Greqq case. and my guess
is as good as my friends’ as to how the Court of Appeals will
decide that. The fact remains that all of the things sought to be
done here are the result of legislation during the past 4 or 5 years.
T do not believe that the jurisdiction of that court should be dis-
turbed on the broad, general ground that they have laid down by
any blanket legislation.

* If Congress in its wisdom, sees fit, in a particular statute in the
future, to say that shall not be litigated in the customs court no one
can find fault with that as a decision on policy, but let it be in those
particular cases ns, when and if they arise, rather than a blanket
prohibition that deprives an_importer of a substantial right to liti-
gate speedily, efficiently, and cheaply both of his questions in the

same tribunal, . . )
This amendment contains no saving clause whatever, this whole

act. H. R. 8099, . .
Senator WaLsH. You are not now talking to the section that you

just discussed?

Mr. Baryes, Now, I am talking to a section which I think should
follow section 81, and would cause the renumbering of sections 32
and 33, sugs;esting the insertion of a new section to be known as
section 82, ahead of the present section 32,
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The Turiff Act of 1930 contains u repealing and saving clause,
saving the rights, linbilities, limitations, and so forth, acerued prior
to the effective date of the act, This act is un amendment to the
Tavifl Act of 1930, and I was somewhat surprised at my inability
to find any court decisions on the subjeet, any suthoritative decisions
on the subjeet of whother an amendment passed after a saving clause
becume subject to that saving clause. L doubt now very much
whether, if this bill is prssed as an amendient. to the Tariff Act of
1930, that seetion 651, the saving and repenling elause, will affect the
provisions of this amendment,

Therefore I suggest, in order to be safe in the matter, saving the
possibility of the Treasury wanting to ask Congress to make that
provision abont taxes retroactive—and I do not know what their
wsition is on that—saving that possibility this should contain some
Liml of a saving clause bucnnsc it seems quite obvious that it can-
not e meant or intended by anyone that enses earried over from 1913
to 1922 Tariff Acts, and now in litigation, which nre now perhaps
concluded except for decision by the customs court, shonld be chopped
off by a prohibition of any kind.

Senator Warsi. Will you read your proposed amendment, please?

Mr, Barnes. We therefore propose the following [ rendingi

Thig act and each provision thereof shall not affect any act done or any

right, linblilty, or Hmitation acerned prior to {ts enactinent, and shall be sub-
jeet to the repeal and saving clause known as section 651 of the Tarif Act of

1030.

I would like to cite two or three of the cases I referred to,

In the case of Faber, Coe & Gregy, Inc. v. U, 8. (19 C. C. Pa.),
so-called revenue taxes assessed on imported cigars and cigarettes
wers held to be duties and properly within the jurisdiction of the
United States Comt of Customs and Patent Ap!)euls.

In the case of Brown « Co. v. The United States (11 Ct. Cust,
Appls. 402) it was held that a tax of $1.10 assessed on imported
distilled spirits, under the Revenue Act of 1917, did not attach to
certain imported aleoholic compounds, and the refund of snch tax
was directed on the mandate of the United States Customs Court.

I thank you.

Senator Warsi. Mr. Marshall.

STATEMENT OF F. R. MARSHALL, SALT LAKE CITY, UTAH,
SECRETARY, NATIONAL W0OL GROWERS' ASSOCIATION

Senator Warsi. Your full name is F. R. Marshall?

Mr. Mansiarn, Yes, sir,

Senator Warsn. You are secretary of the National Wool Growers’
Assaciation, Salt Lake City, Utah?

Mr. Marsuarn, Yes, sir,

Senator Warsir, We will be glad to hear you.

Mr. MagsiarL, Mr, Chairman, I can assure you that Mr. Fawcett
and myself, for whom I will ask some few minutes on some technical
phases of section 28, can both conclude by 12 o’clock. I will not take
your time regarding my qualifications or the status of the National
Wool Growers’ Association further than to state that we are the only
spokesmen for the wool producers and we can assure you that there

-~
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is no other organization of wool growers anywhere but what is in
sympathy with our representations in this matter.

I wish first, Mr. Chairman, perhaps a little out of order, on behalf
of the wool growers and producers of the United States, to endorse
section 209—as I understand it has been accepted by the Treasury—
and also the Guffey amendment which is before you relating to an
amendment in paragraph 1115 (b). Those manufacturers are our
good customers, and anything that leaves them in a position to buy
more wools helps us. The rest of my testimony, Mr. Chairman, will
relate to section 28,

I am afraid I am goinF to get into some matters that are more or
less legal and I must ask your indulgence because I have no legal
training whatever. I am just going at it in a wool grower’s way to
present to you what we think are our difficulties.

Even after the modifications, which this bill contains, from the
original House bill I am compelled to call your attention to the
fact that the latter provisions of this revised form of paragraph 1101
do make duty rates. So far as I am informed it is tLe only part of
the bill that goes into the rate-making matter, but this, I am suve,
will be conceded is a rate-making proposition.

I would first call your attention to the fact that the proposed lan-
guage in the first part of section 28, which is on page 32, proposes the
elimination of the time limit allowed to importers of carpet wools in
which to show proof of use of wools for the enumerated purposes. I
will just mention that the purposes for which those wools are ad-
mitted under the present law free of duty are the production of press
cloths, camel’s hair belting, knit or felt boots or heavy fulled lumber-
men’s socks, rugs, carpets, or any other floor coverings. I shall refer
hereafter to those as the enumerated articles in paragraph 1101,

The proposed revised language would eliminate any time limit in
which the tnporter might show the T'reasury proof of his goods hav-
ing been used for those purposes, and therefore being released from
the bond for duty.

We understam{tlmt effect has already been given to that change by
Executive order and we are not protesting it here. It caused us some
concern at first, but we will leave that in the judgment of the com-
mittee.

Now, I also contend that.the proposed langnage removes the pen-
alty of 50 cents per pound plus the duty of 24 cents per pound of
clean content, as prescribed in paragraph 1101 of the present law.
On later examination, however, of the latter part of this section I
find there still is a part of a penalty provision therein. I am not
very clear in my mind as to just how that would operate. As T see
it now, it would only become effective in case a man diverted some
of these wools to uses not enumerated in paragraph 1101 and did
not so report. As to the chance of conviction under that language,
I express no opinion.

I would call the attention of the committee, however, Mr. Chair-
man, to the fact that in the act of 1922 the Congress provided that
when wools of this type were devoted to other than the enumerated
uses under the paragraph a penalty of 20 cents a pound plus the reg-
ular duties were to be imposed, but in the act of 1930 you provided
that that penalty should be 50 cents a pound. Apparently, there
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was some concern over the diversion of, those wools to uses other than
those enumerated and permitted to be imported free of duty.

Also there is the matter that will come up now of the dutiability
of some of these byproducts of these duty-free wools, I might say,
Mr, Senator, that flrom the wool growers’ standpoint, we consider
that the protection which Congress afforded our industry as wool
producers is carried in paragraphs 1102, 1103, and 1105. 1104 is an
administrative matter,

Our feeling is, and I will briefly give my reasons for it in a mo-
ment, that to some extent-—to what extent we cannot determine—but
our feeling is strong that to some extent parts of these wools permit-
ted to be released %rom bond and duty free under paragraph 1101
enter into uses for purposes in competition with the wools upon
which we are supposed to have protection in paragraph 1102, 1t
is our feeling, and we are unable to get any facts or information
from the Treasury to disabuse our minds of that fear. So far as that
may be right, we are being deprived of protection which the Con-
gress provided us, and the Government is heing deprived of revenue
on such articles as may be diverted from paragraph 1101 uses into
other uses and which we think properly should pay the 50-cent pen-
alty, or at least the regular duty, when used for apparel or blanket
purposes, as provided in paragraph 1105. The reason we cannot
attempt to estimate the amount of such diversion, which we believe
to have been not in accord with the intent of the law, is that the data
are not available.

I said to the House committee when this matter was up last spring,
that we had endeavored to get the data on these diverted imports
from the Treasury and they were not available at that time.

Senator CoxnNarry. How did they get around this requirement
that the importers shall satisfy the Treasury as to the uses to which
these wools have been put?

Mr. Mansuarr, In that connection, Senator, I would have to call
your attention to n Treasury regulation known as 499 (d), which is

as follows:

In crediting bonds with the quantity of imported wool or hair used, all
wastes, except noils, whether valuable or not, shall be considered as baving
been used in the manufacture of the enumerated articles and due allowance

shall be made therefor,

We know, as Mr. Fawcett, my companion witness, will show you,
that some of those wools can be, and are used, for other purposes.

Our position, Senator, is that that Treasury regulation 499 (d)
is not in fact in accordance with the law of 1930.

Just 2 word as to the difficulty in arriving at the amount of these
imports which we think have been impropcrﬁy allowed to be diverted
and which have been the result of depriving the Government of
revenue to which it was rightfully entitled. I call your attention to
the only information which we have as to the volume of this material.
That is contained in a letter which I have inserted in full in the
brief which I will leave with the clerk, from the Commissioner of
Customs, dated October 18, 1937. It shows for the year 1936 there
were released from bond these carpet-wool wastes to the amount of
6,479,000 pounds. The wastes are enumerated here, but they ad-
vise us that it is impossible for them to determine the use to which
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any one of those 12 wastes are &)l.lt, or the amount of any 1 of those
particular 12 wastes that entered into that 6,000,000 pounds plus.

I think it would be necessary for a proper disposition of this case
for your committee to have the full facts regarding the amounts of
those imports, at least within recent years. We requested that in-
formation for 1936 and the first half of 1937, and from 1922 down,
if possible, but the explanation of the Treasury as to why that can-
not be furnished is contained in the letter which is before you in my
brief and I shall not repeat it.

Our position, Senator, is that section 499 (d) is not fully in ac-
cord with the law. As the Treasury has said 1n this proceeding, and
also in the House hearing, that action has been taken by the Treasury
in accordance with a “long-continued administrative practice.”

We are delinquent in not having opened this matter up earlier.
The fact. is that until the House hearing in May of last year onr oflice
was not aware of the operation of this 499 (d). Wae should have ob-
jected earlier, but we have good excuse for our failure, which we
will not burden you with now. KEven though that regulation 499
(d), has the honor of antiquity (since 1923, the fact that a former
administration and a succeeding administration may have erred in
that concession to the carpet-wool importers’ we (fo not agree or
admit it justifies or requires the present administration to perpetuate
the mistnke of a former administration.

As we understand the language now proposed for you to enact,
it would be to completely close the door on any reopening or reex-
amination of anything that has been done under 499 (d). That
is a legal question. It is a question of Government revenue, and I
will leave it there.

We are particularly concerned also with the fact that for man
years the Treasury has been admitting, releasing from bond and ad-
mitting for consumption, carpet wool noils at the rate first of 12 cents,
and then, following the act of 1930, at the rate of 14 cents. Our
})osition is, Senator, that those materials, when released from bond

or the use of purposes shown in 1101, clearly are at least dutiable
under 1103,

I think it might be said by lawyers better than I am, that a release
and use for any purpose not enumerated in paragraph 1101 would
make them subject to the duty of 50 cents a pound penalty, but
penalties would not do the wool growers any good now. We think
they clearly should have been and still are dutiable under 1105, which
is 23 cents if not carbonized. The amount, I should say in fairness,
as shown in the Commission’s letter of October 18, which I am plac-
ing before you, is a comparatively small amount, so far as carpet
wool noils released through the customs office during the year 1936
is concerned. I call your atention to the fact that although some
181,000 pounds were so released on the payment of the 14-cent duty
in 1936, it is entirely possible and not improbable that considerable
quantities of those carpet wool noils were accumulated through 1936
and released in 1937 in larger quantities, but unfortunately the Treas-
ury has not been in the position to give these statistics in that matter,
I hope that may be furnished to this committee before this matter is
finally disposed of.

* There is one other thing that T must mention here, Senator, and that
is that this paragraph 1105 is now listed by the Department of State

et
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as ono of those upon which the United States will make concessions on
duties in negotiating a trade agreement with the United Kingdom.

I am not going to violate the proprieties by going into that matter
which is beyond the jurisdiction of the Senate at this time, but T
want to call your attention to the fact that again it is quite possible,
and rather to be expected, that within a few weeks the 23-cent duty,
which is the minimum we are contending for in these carpet wool
noils and the other duties prescribed on the other wastes in paragraph
1105 will be reduced beyond any possibility of nction by the Senate
by 50 percent; the noils will have duties reduced from 23 cents to
1114 cents, and I presume by the same token that the present rate of
July 1, 1937, if you should legalize it, which is 14 cents, would, by
the same action, be reduced to 7 cents, in which case the wool growers
would have the protection against the import of earpet wool noils
used for apparel and blanket pm'lpnsus of only 7 cents instead of 23
cents, to which the Inw now entitles them, if not the 74 cents which
the strict interpretation of paragraph 1101 would call for.

Our recommendation for the present, Mr. Chairman, is that the
situation be clarified hy an nmendment to delete comencing on page
33, line 17, after the word “transfer”, and to insert instead of the
colon a period, and then to strike out the balance of line 17 and all the
way down to page 34, line 1, and down to and including the word
“articles” in line 2. I would not be certain that that would entirely
cover our position, but I think it would, in the main, do so,

Wo object, in lines 19 and 20 there, to the proposition of the Con-
gress empowering the Seeretary of the Treasury to use his discretion
as to whether a product in fact, or any product in any amount shall
be dutiable or nondutiable, The proposed language would leave it
for the Sceretary to determine whether such a byproduct of free-
imported carpet wools can be used with or withont further prepara-
tion in the usual course of the manufacture of such enumerated
articles.

We do not understand the reason for stating this proposal to
legalize the present improper duty on carpet wool noils by simply a
reference in the proposal to the Congress to legislate that the duty
shall be at the rate which was being applied on July 1, 1937, If it is
intended to be 14 cents, T think it should be so stated. By the time
this bill becomes law that rate may have been reduced 50 percent.

Our purpose, Senator, is only to insure to the growers the pro-
tection on all imported products of wools used for apparel or blanket
purposes, which the law plainly intends they should have, and, of
course, consequently, to insure to the Government the revenue to
which it is properly entitled:

If I may, Senator, I will inquire of the Treasury whether or not
the language here proposed, if enacted, would eall for a revision or
modification of the present Treasury regulation 499 (d)? Could
you answer that. If you could, I would appreciate it.

Mr. Jonnson. I canj yes. If this section were enacted into law the
provisions of the regulations governing the use of carpet wool would
ave to be revised. This would require an entire new set of carpet-
wool regulations,

Mr. Marsmars. Depending on what that revision might be, it might
change our position, Senator, but still we feel we would have to
maintain our opposition to proposals here in the language which we

~

- - -
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have asked to be deleted, to empower the Secretary to use his dis-
cretion in certain cases, and also to legalize the present rate of 14
cents on noils; to legalize it for the future provided the State Depart-
ment does not change it, and to declare it legally closed for the past.

Senator WarLsi, Mr, Marshall, you may insert your brief into the

record, if you like,
(The brief of Mr. Marshall is as follows:)

The National Wool Growe:s' Association is a voluntary and unincorporated
organizatlon of wool growers doing business in Texas, and what are commonly
referred to as the 11 public-land States. However, less than 20 percent of the
gheep in these 12 States graze for any part of the year upon natfonal forest
lands or upon Taylor grazing districts. Two-thirds of all sheep in the United
States are owned by 84,000 persons in these 12 States. They are kept chiefly
upon privately owned lands which have little or no value for any purpose
other than the grazing of sheep.

In the other 36 States, 503,000 farmers are owners of 18 milllon sheep. These
owners are but slightly organized, a few of them are members of our associa-
tion. We attempt to speak for the whole sheep industry. So far as we know,
there is no other organization that assumes this task in whole or In part, and
we helieve we express the views of more than a large majority of the 689,571

wool growers of the country,
RLANKETS AND FELT HATS

My testimony on behalf of wool growers relates to section 28 of H. R. 8099,
Befare golug into that, T would like to inform your committee that we endorse
the amendment proposed in section 29 and also the Guffey amendment to para-
graph 1115 (b). The manufucturers of blankets and felt hats are the wool-
growers' customers and anything that enables them to buy more of our wool Is
an aid to our industry,

SECTION 28, H, R. 8000

The new language proposed takes out of the present law the limit of 8 years
now allowed to importers of duty-free carpet wools to show that such imports
actually have been used in the manufacture of “press cloths, camel's hair belt-
ing, rugs, carpets, or any other floor coverings, knit or felt boots, or heavy
fulled lumbermen’s socks.”

We understand that this time limit already has been removed by executive
or?ier, and that the Congress Is now recommended merely to confirm that
action,

The langunge proposed by the Treasury Department would also remove the
present penalty of 50 cents per pound in case wools released from bond are
used in the production of articles not now enumerated in paragraph 1101 as
entitling these wools to be imported without pnyment of any duty.

PENALTIES

We do not oppose the lifting of this penalty if it is assumed that when
products of such wools are used as substitutes for wools or products dutiable
under paragraphs 1102-1105, that they pay the dutles preseribed in those
paragraphs.

We feel that such collection of dutles was the fntent of the present law and
that a falr Interpretation of the law requires that the duties shall be 80
collected.

CARPET NOILS

During the henrings In connection with what is now the Tariff Act of 1930,
the witnesses who appeared for the wool growers did not oppose the duty-free
importation of wools to be used for the purposes specified in paragraph 1101.
It was the growers' clear understanding that if any part of such wools should
be used for the purposes for which the American wool grower was given his
protection under paragraphs 1102-1105, that such wools or products of them
would pay the dutles prescribed in those paragraphs.

But such has not been done. As a result of “a long continued administrative
practice” the Treasury has permitted noils made from wools imported free
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under paragraph 1101 to be diverted to uses other than those specified in that
paragraph, by payment of, first 12 cents, and later 14 cents, instead of the
duty of 23 cents for uncarbonized noils required by paragraph 1105 of the
Tariff Act of 1930,

It is impossible to estimate the amount of revenue lost to the Government
by this “ndministrative practice,” which we argue was not nuthorized by law,
beeause we are unable to obtain from the Treasury Department the amounts of
such earpet wool noils permitted to be diverted to other uses under payment
of only partial duty, except for the year 1936. That figure will be shown in

Just a moment,
CARPET WOOIL WASTES

Then there is the matter of byproducts, other than noils, from wools imported
duty free, and used for the production of goods other than those enumerated
in paragraph 1101,

Here again, we must argue, that whenever any wastes or products of wools
that are duty free under paragraph 1101 are sold or diverted to be used for
any other purpose, they should pay the duties prescribed in paragraph 1105,
It does not secem to us that the authority given the Secretary of the Treasury
by the first three lines of paragraph 1104 convey power to entirely remit duties
on products of wools imported without payment of duty and used for purposes
other than those enumerated in paragraph 1101, Yet we understand that this

has been done,
AMOUNT OF WASTES ENTERED FREE

In May of last year we verbally requested the Commissioner of Customs to
furnish us with the weights of carpet wool wastes and noils, the duties upon
which we are now discussing. On September 20 we renewed this request by

letter. I here insert his reply:
TREASBURY DEPARTMENT, BUREAU OF CUSTOMS,
Washington, October 18, 1937.
NATIONAL W00L GROWERS ASSOCIATION,
Salt Lake City, Utah,

GBENTLEMEN : Reference is made to your letter of September 20 in which you
requested information for the year 1036 and prior years on “the amounts of
noils and other wastes taken from imported carpet wools and, under Treasury
regulntio'ns, permitted to be transferred to other mills for the manufacture of
clothing.”

Inquiries made at the principal ports of entry for carpet wool, Boston, Phila-
delphin, and New York, disclose the fact that the information you seek is not
available from customs record. The ports mentioned report that, during the
calendar year 1936, duty at the rate of 14 cents per pound was assessed, under
article 499 (d) of the Customs Regulations of 1931, on 134,801 pounds of noils
produced from wool imported under bond under paragraph 1101 (a) of the
Tariff Act of 1930 and disposed of for use otherwise than in the manufacture of
articles enumerated in that paragraph. The same reports show, for the year
1936, a total of 6,470,124 pounds of hard and soft wastes produced from wool
imported under bond under paragraph 1101 (a) and disposed of *“out of bond.”
The last-mentioned figure included: Burr waste, paint clips, soft waste, thread
waste, leas and fur waste, card waste, sweepings, yarn waste, shear dust, hard
ends and other hard waste, fly waste, miscellaneous,

Although the exact figures cannot be stated, the Bureau is satisfled that not
more than a very small proportion of these wastes were suitable for use in the
manufacture of clothing. For example, of the 775,591 pounds of waste sold out
of bond in the Boston district, only 870 pounds are listed as “soft waste.” Fur-
thermore, it i3 quite possible that wastes sold out of bond and suitable for spin-
ning into yarn for clothing or other purposes were, in fact, used in the manufae-
ture of carpets,

It cannot be established definitely what percentage of the wool entered under
bond, under paragraph 1101 (a), during a given year or other period Is repre-
sented by the nolls and wastes referred to above, becaise such noils and wastes
may have consisted of accumulations during several years. However, it may be
observed that 134,774,300 pounds of carpet wool were entered under bond during
the same year in which the above noils and other wastes were disposed of “out

of bond.”
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As stated above, the Bureau cannot secure in complete detall the information
you request, Furthermore, to obtain data for the several past years such us is
stated above for the calendar year 10306 would require an amount of work which
cannot be undertaken at this time in view of our lmited customs personnel and
the great volume of other work to be done.

Yery truly yours,
J. H, MovrE,

Commisstoncr of Customs.

It will be seen that in the year 19306, 6,479,124 pounds of hard and soft wastes
from wools admitted free of duty were allowed to be disposed of “out of bond”
without panyment of any duty. In the same year 184,801 pounds of nolls likewlise
from duty-tree wools were stllowed to be disposed of “out of bond” upon puyment
of n duty of 14 cents fnstead of 23 cents,

Commisstoner Moyle's letter states: “It Is quite possible that wastes sold out of
boud and suitable for spinning into yarn for clothing or other purpuses were, in
part, used in the manufacture of carpets.”

We submit that any such possibility is most remote, ‘The higher value of
clothing, as compnred with carpets, is practical proof that any wool product that
can be used for clothing purposes will be so used. Also, when these carpet-
wool byproducts can be sold to the clothing manufacturers at the low price made
possible by their being entered without payment of any duty, it must be assumed
that they are used to the largest possible extent in production of clothing. “The
futent and meaning of the law is that they properly are dutinble at the rates pre-
scribed in paragraphs 1102-1105 for wools and wool products used for clothing

purposes.
DISCRETIONARY DUTIES

To us it appears most strange that the Treasury should propose to Congress
that the Secretavy of the Treasury should be empowered to determine, out of
hand, whether a certain imported article shall be dutiable or nondutiable. Such
power is proposed to be granted in H. R, 8009 in the language of the last part of
line 17, page 33, down to the word “articles” in line 22 on the same page.

THE RATE OF JULY 1, 1037

Further: What reason or necessity can there be for asking Congress to legis-
Iate that the duty on carpet-wool noils “shall be subject to duty at the rate
which was belng applied on July 1, 1937" (lines 23-25, p. 33) ?

The act of 1930 called for the payment of a duty of 23 cents on such noils.
They are now paying 14 cents. If that low rate was legal and proper under any
provisions of the law on July 1, 1037, it is legal and proper today and next year.
We do not believe that the rate now being colleeted Is a legal and proper one.
But if Congress legislates as it is asked to do, the present low rate will be
legal and it will thereby be legalized for the whole period of the past operation
of this “long continued administrative practice,” and the same legalizing of free
andmission of carpet-wool wastes will in all probability also be legalized and the
Government estopped fromn recovering revenue rightfully due.

May I briefly refer to another angle of this situation, which I regret to find,
is beyond the present power of the Congress to act upon. Paragraph 1105 of the
present law has been listed by the Department of State as under consideration
for reduction of duties in the negotiation of a reciprocal trade agreement with
the Government of the United Kingdom. If the Congress decides that 14 cents
has been and will be the proper rate of duty upon carpet-wool noils, then it
soon may be 7 cents. If the Congress decides that 23 cents was and is the
legal rate on such noils, uncarbonized, the American wool growers will be
assured of a future duty in the amount of at least 11% cents.

We suggest the following amendment to section 28 of H. R. 8089:

To place a period after the word “transfer” in line 17, page 33, and strike out
all language thereafter, down to and including the word “articles" in line 2

on page 34,
Senator Warsa. Mr. Fawcett,
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STATEMENT OF C. J. FAWCEIT, BOSTON, MASS,, GENERAL MAN-
AGER, THE NATIONAL WOOL MARKETING CORPORATION

My, Chairman, my name is C, J. Fuwcett, representing the National
Wool Marketing Corporation, 281 Summer Street, Boston, Mass,

The organization which I serve as general manager is a national
cooperative wool-selling agency serving some 25 separate State wool-
marketing associations, These State associations which we serve have
a total membership of about 30 to 35 thousand wool growers. In
addition to serving as sales agent, we represent our membership in
legislative matters pertaining to their welfare. We feel that we
should fall short of our duty to our wool growers if we did not
register a protest against certain provisions contained in section 28
of I1. R. 8099, which stands as a proposed amendment to paragraph
1101 of the Tariff Act of 1930, which is commonly known as the
carpet-wool schednle.  Without going into a scientific differentiation
between clothing and carpet wools it should be stated that the bulk
of all of our domestic grown wools fall in the clothing or apparel wool
classification. We produce very little what is commonly known as car-
pet wool here in the United States and it is the purpose of the original
act to provide protection for our domestic grown clothing or apparel
wool and permit the free exportation of carpet wools for the use of
manufacturing pressed cloth, camel’s-hair be]tinpi, rugs, carpets, or any
other floor coverings or knit and felt boots or heavy fulled lumber-
men’s socks, as recited in paragraph 1101 of the act. This amendment,
however, if it should become a law would, in our opinion, destroy a
portion of the protection for our domestic wool that was clearly pro-
vided by the farmers of the Tariff Act of 1930.

Upon the first reading of the {)1‘0 osed amendment it might appear
to be only in the interest of clarification and simplification of the
original act, but a careful analysis, in addition to some knowledge as
to the operation and application of the act now in force, leads to the
firm conviction that the proposed amendment is far-reaching in its
effect and application. It would, in our opinion, permit the use for
clothing purposes, upon the payment of a small duty or no duty at all,
of certain byproducts from carpet wools in direct competition with
certain t{pes and grades of domestic clothing wool which the original
act sought to protect and for which the original act now provides
protection.

It is not our desire or purpose to in any way oppose regulations that
would make for clarification of the act or simphfg' its administration.
I wish, however, to discuss that portion of the amendment in section
28, beginning with a semicolon, line 17, page 83, and ending with the
word “article,” in line 2, on page 34, which reads as follows:

But such duties shall not be levied or collected on any merchandise resulting
in the usual course of manufacture of such enumerated manufactured articles
which cannot be used (with or without further preparation) in the usual course
of the manufacture of such enumerated articles, nor on noils resulting in the
usual course of manufacture of such enumerated articles, which noils shall be

subject to duty at the rate which was being applied on July 1, 1937, when used or
transferred for use in any manner otherwise than in the manufacture of such

enumerated articles.
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This portion of seetion 28 wo request he deloted, for this will permit
tho carpet manufacturor to sell all his soft wastes, such as roving, slub-
bing, top wastes, drawings, and ring wastes, produced in the usual
course of the manufacture of such enumornted articles in the clothing
wool market. without the pnyment of any duty at all in open compeo-
tition with similne merchandise made from domestie wool, notwith-
standing paragraph 1101 of the T'nriff Act of 1930 states—

That iIf any such wools or Lafr hmported under bond as above preseribed are
usedd In the manufactare of articles other than press cloth, enmol’s-hatr belting,
v, earpety, or any ofhier floor coverings, or knit or folf boots or heavy falled
lnmbermen’s soeks, there shall be levied, colleeted, and pafd on any suel wools
or hmir so used in violation of the bond, fn addition to the regalar dutles pro-
vided by this pavageaph, 50 cents per pound, which shall not be remitted or
refunded on exportation of the artieles or for any other reason,

Now, let us see what the regular duties on such processed earpet wool
arve. Paragraph 1105 of the act names three very waste matters and
the rate of duty in the following words:

Top waste, slubblng waste, roving waste, and ring waste, 87 cents per pound,

The intent of Congress seems perfectly elear that if any of the carpet
wool in any state of processing ns therein described is used for cloth-
ing and blanket purposes that wool should earry the duties presevibed.

}f\'m\' we are confronted with the astounding fact that the Treasury
Department has permitted the soft waste, which is a byproduet of
the carpet wool combing process to be sold for clothing and blanket
purposes in competition with our domestic wool without payment of
duty. In a recent conference with carpet-wool representatives a
willingness was expressed to pay a duty upon white waste of 24
cents per pound. In view of t!mn' suggestion there certainly can he
no doubt in their minds as to whether these byproducts are dutiable
if sold for clothing and blanket purposes. Tt is not. our desire to work
a lmrdshiv on carpet-wool manufacturers and we are perfectly will-
ing that their hard conrse waste sold largely for journal packing at
a nominal price should be considered as destroyed and applied on
liquidation of the bonds. In some instances, however, the byproduct
white soft waste has a market value when sold in the clothing wool
market higher than the worsted carpet yarn of which it is a by-
sroduct. Likewise the roving waste in the woolen system in some
mstances, I am informed upon good authority, has a higher value
if sold for clothing and blanket purposes than the clean wool of
which it is a byproduct. Yet this proposed amendment would permit
all of these byproducts to be sold in the clothing wool market with-
out the payvment of duty in open competition with the same product
made from domestic wool. ~

NOILS

The combing operation of carpet wool yields approximately 15
percent noils, which is a very valuable byproduct. Par. 1105 pro-
vides a tariff of 23 cents on uncarbonized noils. The original H. R.
7935 page 33 line 24 proposed to change the rate of duty on noils
made in the natural course of combing carpet wools from 23 cents
to 14 cents. In the present bill H. R. 8099 the wording has been
changed to read “which noils shall be subject to duty at the rate
which was being applied on July 1, 1937,” which means exactly the
same thing as the former bill although expressed in different words.
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In paragraph 1101 of the act we find the Secretary of the T'reasury has
power to name the amount of the bond to he [}mstml by importers and
users of carpet wool but no place do we find that the Secretary of the
Treasury has been empowered to change the rates of duty prescribed
by Congress as this amendment proposes to do. Tf the wool sched-
ulo is to bo opened and rates changed as this bill provides, we desire
at this time to request that our duty of 34 cents per clean pound
should be restored on elothing wool not. finer than 40’ by substituting
the word 34 cents instend of 24 in line 7 of paragraph 1101 of the
act. This reduction of 10 cents clean on the grades not. finer than 40’s
was done I believe at tho request of the carpet people. Tt is the by-
products of theso lower grades not finer that 40’s that affords injuri-
ous com‘)otition to the byproducts of our domestic wool. I am in-
formed by manufacturing authorities that once the sale of theso
byproducts of carpet wool free of duty is made legal, machinery
can bo adjusted to greatly increase the production of these valuable
byproduets and thereby further reduce the protection Congress in-
tended to provide the domestic wool grower by the Tarif{ Act of
1930.

Inusmuch ag certain representatives of the earpet-wool manufae-
turers in recent conferences have verbally signified their willingness
to pay duty on certain types of made waste that the Treasury Depart-
ment has been admitting free of duty, there must be a general recog-
nition on the part of such manufacturers that, these items are dutiable
and that a conference with the consent of the Treasury officials be-
tween representatives of the carpet-wool manufacturers and wool
growers could adjust this matter equitably to all concerned. It ig not
the desire of the wool growers’ representatives to ohstruet progress
but rather to preserve for our indnstry the protection Congress in-
tended to provide in the Tariff Act of 1930.

Senator Warsn, Mr. Lockett.

STATEMENT OF JOSEPH F. LOCKETT, BOSTON, MASS., REPRESENT-
ING THE INSTITUTE OF CARPET MANUFACTURERS, INC.,, NEW

YORK CITY

Senator Warsi. Your name is Joseph F. Lockett ?

Mr. Lockerr. Yes, sir. T represent the Institute of Carpet Manu-
facturers, whose members are greatly interested in section 28.

In my statement before the committee 2 weeks ago today 1 said the
amendment, while not exactly to our liking, was one which we did
not oppose. In Mr. Fawcett’s statement, if I understood him cor-
rectly, he endorsed Mr. Marshall’s suggestion to delete the phrase
beginning with the word “but” on line 17 down to and including the
word “articles” in line 2 on page 34.

I call your attention, Senator, to the fact that these duties shall not
be levied or collected on any merchandise resulting in, beginning on
line 19, “the usual course of manufacture of such enumerated manu-
factured articles which cannot be used (with or without further prep-
aration) in the usual course of the manufacture of such enumerated
articles.” T think that language gives to the Secretary of the Treas-
ury the necessary power to determine the facts so that no injustice
will result.

41551—38—16
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We do not want to impose any injustices upon the wool growers,
and we have tried to fulllmv the law and the regulations ns written.
As I also said 2 weeks ago today, I think the "Treasury Dopartment
has done well in administering the presont law and the correspond-
ing paragraph 1101 in the Tariff Act of 1922, and this matter can
be safely left to their determination, to seo that neither the rights of
the manufacturers using the wool preseribed in paragraph 1101 nor
the rights of the wool growers will be affected in this matter,

I think tho suggestion that Mr. Faweett made about the insor-
tion of the amendment “34 cents a pound duty on wool not finer than
405" is contrary to the remarks which the representatives of the wool
growoers made in 1920 before the Senate Finance Committeo and be-
fore llhu Committee on Ways and Means, but it is unnecessary to go
into that,

I have full faith in the fact that this bill, if enacted in its present
form, many of the injustices, if there have been injustices, in the
operation of this paragraph will be corrected and worked out by the
Treasury Deparvtment, which has shown an extremo degree of
efliciency in the past, -

Senator Warsu, Thank you, Mr. Lockett.

Mr. Marsuarn, If, after a further study of Mr. Lockett’s statement,
wo feel that we would like to make a further statement may we have
the privilege of filing it with your committee ?

Senator Warsa. That may be done.

The reason I have called Mr, Johnston, the clerk, over, is to state
that no more witnesses will be heard before the subcommittee, first
of all, and, secondly, all documents, papers, and communications
must bo filed before tomorrow night for publication in the record of
the hearing, and as soon as the record of the hearing is printed we
will go in executive session with the representatives of the Treasury,
the legislative, and draftsmen. Of course, people who desire to com-
municate with the clerk may do so, but those communicating will
have no place in the record after tomorrow.

I want to compliment Mr., Johuston for his attention and assistance
to me in this matter. He has faken a good deal of the burden from
my shoulders,

I would like to state that che Secretary of State has written to
the chairman of the Finance Committee, Senator Harrison, a letter
suggesting an amendment to the pending bill, relative to exemption
and drawback provisions for supplies for certain vessels, which
will be printed in the record of the proceedings and given considera-
tion by the committee and by the representatives of the Treasury.

(The letter referred to is as follows:)

DEPARTMENT OF STATE,
Washinglon, February 8, 1988.

My DgrAr SENATOR HARRrisoN: In connection with the customs administra-
tion bill (H. R. 8009), which is now pending before tthe Senate Finance Com-
mittee, I should like to suggest for your consideration the possibility of includ-
ing an amendment to section 309 of the Tarift Act of 1930, relative to exemp-
tion and drawback provisions for supplies for certain vessels.

As this section now stands, it is in direct violation of certain of our treatles
of commerce and navigation in tbat it creates a discrimination between Ameri-
can and foreign vessels in respect to supplies of vessels purchased in American
ports. The provisions set forth In section 309 provide that articles of forelgn
or domestic manufacture or production may be withdrawn from bonded ware-
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houses or bonded manufacturing warchouses free of duty or Internnl-revenue
tnxes when used, nmong other purposes, as supplies of veskels of the United
States “employed In the fisherles or in the whaling business, or actually en-
gaged In forelgn trade. * * 2" The deawbaek provisfous of the ‘Farit
Act of 130 were also mude applicable to artleles of domestic manufacture or
production Inden as supplies upon “any such vessel,”

An alrerdy stated, this provislon Is in conflict with certuin of our treaty
obligatlons, In this connection I refer to the Treaty of Friendshilp, Commerce,
and Conrular Rights, slgned by the United States and Norway on June b,
1028, and the ndditlonal artlele thereto, signed Februnry 25, 1020, T enclose
@ copy of this treaty and fuvite your attention to artieles I, VII und IX thereof,
Article IX rends as follows:

“Phe vessels and eargoes of one of the high contracting purtles shall, within
the territorial waters nnd harbors of the other purty In all respects and uncon.
ditionally be accorded the snme trentment as the vessels and cargoes of that
purty, frrespeetive of the port of departure of the vessel, or the port of destina-
tlon, and irrespective of the origin or the destinatlon of the cargo. It is
capeeially agreed that no duties of tonnage, harbor, pllotage, lighthouse, quar-
antine, or other similar or corresponding dutles or charges of whatever de-
nominution, levied in the name or for the profit of the government, publie
functionaries, private individuals, corporations, or establishments of any kind
shall he fmposed In the ports of the territorles or territorlal waters of elther
country npon the vessels of the other, which shail not equally, under the same
conditions, be imposed on national vessels,"

The fnconslstency of the provislons of section 809 with our treaty obliga-
tions was recognized In the enactment of section 630 of the Revenue Act of
1032, as amended, which provided that no tax imposed under title 1V of the
Revenue Act of 1032 shonld be imposed upon nny article sold for use as fuel
supplies, ships’ stores, sen stoves, or legitimate equipment on “vessels employed
in the fisheries or in the whaling business, or actually engaged in forelgn trade
* * " TInother words, nnder thig provision no distinetion 18 now made, with
respeet to fuel supplies of vessely, between vessels of the United States and
vessels of a forelgn nation.

The amendment to section 309 of the Tariff Act of 1030 which I wish to
suggest would merely generalize the policy adopted by the Congress in the
cnactment of section 630 of the Revenue Act of 1032 to all supplies of vessels
(not Including equipment) which are covered tn section 300 of the Tariff Act of
1930. ‘T'his could be accomplished by deleting from the portion of section 309 (a)
rending “vessels of the United States employed in the fisheries or the whaling
business, or actunlly engaged in forelgn trade” the words “of the United States.”
This would bring our tariff act into conformity with our treaty obligations, and
it would extend the same treatment to all supplies of vessels which, by action
of the Congress, i8 now extended to fuel supplies.

Sincerely yours,
Corperr, HuLr,

FRIENDSHIP, COMMERCE, AND CONSULAR RIGHTS—TREATY AND
ADDITIONAL ARTICLE BETWEEN THE UNITED STATES OF AMERICA
AND NORWAY AND EXCHANGE OF NOTES CONCERNING THE TARIFF

TREATMENT OF NORWEGIAN SARDINES
By THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION

WHEREAS a treaty of friendship, commerce, and consular rights between the
United States of America and Norway and an additional article thereto signed
by thelr respective plenipotentiaries on the fifth day of June, one thousand nine
hundred and twenty-eight, and the twenty-fifth day of February, one thousand
nine hundred and twenty-nine, respectively, the originals of which treaty and
additional article, being in the English and Norwegian languages, are word for
word as follows:

[Note—The Norwegian language has been deleted.]

The United States of America and the Kingdom of Norway, desirous of

strengthening the bond of peace which happily prevails between them, by
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arrangements designed to promote friendly intercourse between thelr respective
tarritorles through provislons responsive to the spiritual, eultural, economiec, and
commercial aspirations of the peoples thereof, have resolved to conclude a
Treaty of Friendship, Commerce, and Consular Rights, and for that purpose
have appointed as thefr plenipotentiaries: :

The President of the United States of Amerlen,

h'lr. Frank B. Kellogg, Secretary of State of the United States of Amerlea;
and

Hls Majesty the King of Norway,

Mr, II. H. Bachke, His Envoy Extraordinary and Minister Plenipotentiary to
the United States of Amerlen;

Who, having communicated to each other their full powers found to be in due
form, have agreed upon the following Articles:

ARTICIE I

The natlonals of each of the High Contracting Partles shall be permitted to
entoer, travel, and reside in the territorles of the other; to exerclse liberty of
consclence and freedom of worship; to engage in professional, sclentific, re-
ligious, philanthrople, manufacturing, and commerecial work of every kind with-
out iuterference; to carry on every form of commercial activity which i3 not
forbidden by the local law; to employ agents of their choice, and generally to
do anything incidental to or necessary for the enjoyment of any of the foregoing
privileges upon the same terms as natlonals of the State of resldence or as
nationals of the natlon hereafter to be most favored by it, submitting them-
selves to all local laws and regulations duly established,

The nationals of either High Contracting Party within the territories of the
other shall not be subjected to the payment of any internal charges or taxes
other or higher than those that are exacted of and paid by its nationals. This
paragraph does not apply to charges and taxes in the acquisition and exploita-
tion of waterfalls, energy produced by waterfalls, mines, or forests,

The nationals of each High Contracting Party shall enjoy freedom of access
to the courts of justice of the other on conforming to the local laws, as well
for the prosecution as for the defense of their rights, and in all degrees of juris-
diction established by law.

The nationals of each High Contracting Party shall receive within the terri-
toried of the other, upon submitting to conditions imposed upon its natfonals,
the most constant protection and security for their persons and property, and
shall enjoy in this respect that degree of protection that Is required by inter-
national law. Thelr property shall not be taken without due process of law and
without payment of just compensation,

Nothing contained in this Treaty shall be construed to affect existing statutes
of either of the High Contracting Parties in relation to the immigration of
aliens or the right of either of the High Contracting Parties to enact such

statutes.
ArTICcLE II

With respect to that form of protection granted by National, State, or Pro-
vincial lnws establishing civil Hability for bodily injuries or for death, and
giving to relatives or heirs or dependents of an injured party a right of action
or a pecuniary compensation, such relatives or heirs or dependents of the injured
party, himself a national of either of the High Contracting Parties and within
any of the territories of the other, shall, regardless of their aliennge or residence
outside of the territory where the injury occurred, enjoy the same rights and
privileges as are or may be granted to nationals, and under like conditions,

ArrtIcLE III

The dwellings, warehouses, manufactories, shops, and other places of business,
and all premises thereto appertaining of the nationals of each of the High
Contracting Parties in the territories of the other, used for any purposes set
forth in Article I, shall be respected. It shall not be allowable to make a
domiciliary visit to, or search of any such buildings and premises, or there
to examine and inspect books, papers, or accounts, except under the conditions
and in conformity with the forms prescribed by the laws, ordinances, and

regulations for nationals,
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ArtiOLE IV

Where, on the death of any person holding real or other immovable property
or interests therein within the territories of one High Contracting Party, such
property or interests therein would, by the laws of the country or by a testa-
mentary disposition, descend or pnss to a nationnl of the other High Contracting
Party, whether resident or nonresident, were he not disqualified by the laws of
the country where such property or Interests therein is or are situnted, such
nutional shall he allowed a term of three years in which to sell the same, this
term to be reasonnbly prolonged if circumstances render it necessary, and with-
draw the proceeds thereof, without restraint or interference, and exempt from
any succession, probate or administrative duties or charges other than those
which may be imposed in like cases upon the nationals of the country from
which such proceeds may be drawn.

Nationnls of cither High Contracting Party may have full power to dispose
of their personal property of every kind within the terrltories of the other, by
testament, donation, or otherwise, and thelr heirs, legatees and donees, of what-
soever nationality, whether resident or nonresident, shall suceeed to such per-
sonal property, and may take posscssion thereof, either by themselves or by
others acting for them, and retain or dispose of the same at their pleasure
subject to the payment of such duties or charges only ns the natlonals of the
High Contracting Party within whose territories such property may he or
belong shall be Hable to pay In ke eases. In the same way, personal property
left to nationals of one of the High Contracting Parties by nationals of the
other High Contracting Party, and being within the territories of such other
Party, shall be subject to the pnyment of such dutles or charges only as the
nationals of the High Contracting Party within whose territories such property
may be or belong shall be liable to pay in like eases.

ARTICIE V

The nationals of each of the High Contracting Partles in the exercise of the
right of freedom of worship, within the territories of the other, as herelnabove
provided, may, without annoyance or molestation of any kind by reason of their
religious helief or otherwise, conduct services efther within their own houses or
within any appropriate buildings which they may be at liberty to erect and
maintoin in convenient sttuntions, provided their teachings or practices are not
contrary to public morals; and they may nlso be permitted to bury their dead
according to their religious customs in suitable and convenient places established
and maintained for the purpose, subject to the reasonable mortuary and sanitary

Iaws and regulations of the place of burial.
Articte VI

In the event of war between either High Contracting Party and a third
State, such Party may draft for compulsory military service nationals of the
other having a permanent residence within its territories and who have formally,
according to its laws, declared an intention to ndopt its nationality by naturali-
zation, unless such individuals depart from the territories of said belligerent
Party within sixty days after a declaration of war.

It is agreed, however, that such right to depart shall not apply to natives
of the country drafting for compulsory military service who, belng nationals of
the other Party, have declared an intention to adopt the nationality of their
nativity. Such natives shall nevertheless be entitled in respect of this matter
to treatment no less favorable than that accorded the nationals of any other

country who are similarly situated.
ARrTICLE VI1I

Between the territories of the High Contracting Parties there shall be freedom
of commerce and navigation, The nationals of each of the High Contracting
Parties equally with those of the most favored nation, shall have liberty freely
to come with their vessels and cargoes to all places, ports, and waters of every
kind within the territorial limits of the other which are or may be open to
forelgn commerce and navigation. Nothing in this Treaty shall be construed
to restrict the right of either High Contracting Party to impose, on such terms
as it may see fit, prohibitions or restrictions designed to protect human, animal,
or plant health or life, or regulations for the enforcement of revenue or police

-
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laws, including laws prohibiting or restrieting the importation or sale of
alcoholle beverages or narcoties,

seh of the High Contracting Parties binds itself unconditionally to fmpose
no higher or other dutles, charges, or conditions and no prohibition on the im-
portatfon of any article the growth, produce, or manufacture of the territorfes
of the other Party, from whatever place aveiving, than are or shall be imposed
on the importation of any lke article the growth, produce, or manufacture of
any other forelgn country: nor shall any duties, charges, conditions, or prohi-
bitions on importations be made effective retroanctively on imports already
cleared through the customs, or on goods declarved for entry into consumption
in the country.

Ilach of the IHigh Contracting I'artles nl<o binds itself unconditionally to
impose no higher or other charges or other restrictions or prohibitions on goods
exported to the territorles of the other IHigh Contracting Party than are im-
posed on goods exported to any other foreign country.

Any advantage of whatsoever kind which either 1Hgh Confracting Party may
extend by treaty, law, deeree, regulation, practice, or otherwise to any article
the growth, produce, or munufiacture of any other foreign country shalt simul-
taneously and unconditfonally, without request mud without compensation, be
extended to the like arviicle the growth, produce, or nummufacture of the other
High Contracting Party,

All articles which arve or may he legally imported from foreign countries into
ports of the United States or ave or may be legally exported therefrom in
vessels of the United States may Nkewlse be imported into those ports or
exported therefrom in Norweglan vessels, without being llable to any other or
higher duties or charges whatsoever than if such artieles were fmported or
exported in vessels of the United States; and, reciprocally, all articles which
are or may be legally fmported from foreign countries into the ports of Norway
or are or may be legally exported therefrom in Norwegian vessels may Mkewise
be imported into these ports or exported therefrom in vessels of the United
States without belng lable to any other or higher duties or charges whatsoever
than if such articles were imported or exported in Norweglan vessels.

In the same manner there shall be perfeet reeiprocal equality in relation to
the flags of the two countries with regard to bounties, drawbacks, and other
privileges of this nature of whatever denomination which may be allowed in
the territories of each of the Contracting Parties, on goods fmported or ex-
ported in national vessels so that such bounties, drawbacks and other privileges
shall also and in like manner be allowed on goods imported or exported In
vessels of the other country.

With respect to the amount and collection of duties on Imports and exports
of every kind, each of the two High Contracting Parties binds itself to give to
the nationals, vessels, and goods of the other the advantage of every favor,
privilege, or immunity which it shall have accorded to the nationals, vessels,
and goods of a third State, whether such favored State shall have been accorded
such treatment gratuitously or in return for reciproenl compensatory treatment.
Every such favor, privilege, or immunity which shall hereafter be granted the
nationals, vessels, or goods of a third State shall simultaneously and uncon-
ditionally, without request and without compensation, be extended to the other
I-Iiglll Contracting Party, for the henefit of itself, its natlonals, vessels, and
goods.

The stipulations of this Article do not extend to the treatment which Is
accorded by the United States to the commerce of Cuba under the provisions of
the Commereinl Convention concluded by the United States and Cuba on Decem-
ber 11, 1902, or any other commereial convention which hereafter may be con-
cluded by the United States with Cuba. Such stipulations, moreover, do not
extend to the commerce of the United States with the Panamn Canal Zone or
with any of the dependencies of the United States or to the commerce of the
ldopondoncies of the United States with one another under existing or future
aws.

No claim may be made by virtue of the stipulations of the present Treaty to
any privileges that Norway has accorded, or may accord to Denmark, Iceland,
or S;vodon, as long as the same privilege has fot been extended to any other
country,

Neither of the High Contracting Partles shall by virtue of the provisions of
the present Treaty be entitled to claim the benefits which have been granted or
may be granted to neighboring States in order to facilitate short boundary

traffic.
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AnTticLe VIII

The natlonals, goods, products, wares, and merchandise of each High Con-
tracting Party within the territories of the other shall recelve the same treat-
ment as nationals, goods, products, wares, and merchandise of the country with
regard to internal taxes, transit dutles, charges in respeet to warchousing, and
other facilities, and the amount of drawbacks and export bounties,

ArricLe 1X

The vessels and cargoes of one of the High Contracting Parties shall, within
the territorlal waters and harbors of the other Party In all respects and uncon-
ditionally be accorded the same treatment as the vessels and eargoes of that
P'arty, frrespective of the port of departure of the vessel, or the port of destina-
tlon, and {rrespective of the origln or the destination of the eargo. It is espe-
cinlly agreed that no dutfes of tonnage, harbor, pilotage, lighthonse, quirantine,
or other simdlar or corresponding duties or charges of whatever denomination,
levied in the name or for the profit of the Government, public functionaries,
private individuals, corporations, or establishments of any kind shall be finposed
In the ports of the terriforles or tervitorial waters of either country upon the
vessels of the other, which shall not equally, under the sume conditions, he
imposesd on national vessels,

ARTICLE X

Merchant vessels and other privately owned vessels under the flag of either of
the High Contracting Parties, and carrying the papers required by its nntional
Inws in proof of nationality shall, both within the territorinl waters of the other
High Contracting Party and on the high seas, be deemed to be the vessels of the
Party whose flag is flown.

ArTIcLE XI

Merchant vessels and other privately owned vessels under the flag of either
of the High Contracting Partles shall be permitted to discharge portions of
cargoes at any port open to foreign commerce in the territories of the other High
Contracting Party, and to proceed with the remaining portions of such eargoes
to any other ports of the sume territories open to foreign commerce, without
paying other or higher tonnage dues or port charges in such cases than would be
paid by national vessels in like clrcumstances, and they shall be permitted to
load In like manner at different ports in the same voyage outward, provided,
however, that the coasting trade of the High Contracting Parties is exempt from
the provisions of this Artiele and from the other provisions of this Treaty, and
is to be regulated according to the laws of each High Contracting DParty in
relation thereto. It is agreed, however, that nationals of efther High Contract-
ing Party shall within the territories of the other enjoy with respect to the
coasting trade the most favored nation treatment.

ArtictE XII

Limited linbility and other corporations and associntions, whether or not for
pecuniary profit, which have been or may hereafter be organized in accordance
with and under the laws, National, State or Provincial. of either High Con-
tracting Party and maintain a central office within the territories thereof, <hall
have their juridical status recognized by the other High Contracting Party
provided that they pursue no aims within its territories contrary to its laws,
They shall enjoy free access to the courts of law and equity, on conforming to
the laws regulating the matter, as well for the prosecution as for the defense
of rights in all the degrees of jurlsdiction established by law.

The right of such corporations and assoclations of either High Contracting
Party <o recognized by the other to establish themselves in the territories of the
other Party, establish branch offices and fulfill their functions therein shall
depend upon, and be governed solely by, the consent of such Party as expressed

in its National, State, or Provincial laws.
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ArticLE XIII

The nationals of either High Contracting Party shall enjoy within the
territories of the other, reclprocullf' aud upon compliance with the conditlons
there imposed, such rights and privileges as have been or may hereafter be
accorded the nationals of any other State with respect to the organization of
and participation in lmited lHabllity and other corporations and assoclations,
for pecuniary profit or otherwise, including the rights of promotion, Incorpora-
tion, purchase and ownership and sale of shares and the holding of exccutive or
officlal positions therein. In the exercise of the foregoing rights and with re-
spect to the regulation or procedure concerning the organization or conduct of
such corporations or assoclations, such nationals shall be subjected to no con-
ditlon less favorable than those which have been or may hereafter be im.
posed upon the nationals of the most favored nation. The rights of any such
corporations or associations as may be organized or controlled or participated
in by the natlonals of elther High Contracting Party within the territorles of
the other to exercise any of their functions therein, shall be governed by the
laws and regulations, Natonal, State or Provinclal, which are in force or may
hereafter be established within the territories of the Party wherein they pro-
pose to engage in business,

The nationals of either High Contracting Party shall, morcover, enjoy
within the territories of the other, reciprocally and upon complinnce with the
conditions there imposed, such rights and privileges as have been or may here-
after be accorded the natlonals of any other State with respeet to the mining
of coal, phosphate, ofl, oil shale, gas, and sodinm on the public domain of the

other,

ARTICLE X1V

Commercial travelers representing manufacturers. merchants, and traders
domieiled in the territories of either High Contracting Party shall, on their entry
into and sojourn in the territories of the other P’arty and on thelr departure
therefrom, be accorded the most favored ..afor treatment in respeet of customs
and other privileges and of all charges and taxes of whatever denomination
applicable to them or to their samples.

If either High Contracting Party require the presentation of an authentic
document establishing the identity and authority of a commereial traveler, n
signed statement by the concern or concerns represented, certified by a consular
officer of the country of destination, shall be accepted as satisfuctory.

ArTicLE XV

There shall be complete freedom of transit through the territorial, including
territorial waters, of each High Contracting Party on the routes most convenient
for international transit, by rail, navigable waterway, and canal, other than the
Panama Canal and waterways and canals which constitute international bound-
arles, to persons and goods coming from. going to, or passing through the terrl-
tories of the other High Contracting Party. except such persons as may be
forbidden admission Into its territories or goods of which the importation may be
prohibited by law or regulntions., The measures of a general or particular char-
acter which either of the High Contracting Parties is obliged to take in case of
an emergency affecting the safety of the State or vital interests of the country
may, in exceptional cases and for as short a period as possible, involve a deviation
from the provisions of this paragraph, it belng understood that the principle of
freedom of transit must be observed to the utmost possible extent,

Persons and goods in transit shall not be subjected to any transit duty, or to
any unnecessary delays or restrictions, or to any discrimination as regards
charges, facilitles, or any other matter.

Goods in transit must be entered ut the proper customhouse, but they shall be
exempt from all customs or other similar duties.

All charges Imposed on transport in transit shall be reasonable, having regard

to the conditions of the traflic,
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Articre XVI

sach of the High Contracting Parties agrees to recelve from the other, con-
sular officers In those of its ports, pluces and cities, where it mny be convenient
and which are open to consular representatives of any foreign country.

Consular ofticers of cach of the High Contracting Partles shall after entering
upon thelr duties, enjoy, reciprocally in the territories of the other all the rights,
privileges, exemptions, and immunities which are enjoyed by officers of the
same grade of the most favored nation. As oflicial agents, such officers shall
be entitled to the high consideration of all officials, nattionnl or local, with
whom they have oflicial intercourse in the State which receives them.,

The Governments of ench of the Iligh Contracting Parties shall furnish free
of charge the necessary exequatur of such consular officers of the other as
present 4 regulnr commission signed by the chief exeeutive of the appointing
State and under fts great seal; and they shall issue to a subordinate or sub-
stitute consulnr oflicer duly appointed by an accepted superior consular oflicer
with the approbation of hix Government, or by any other competent officer
of that Government, such documents as according to the laws of the respective
countries shall be requisite for the exerelse hy the appointee of the consular
function. On the exhibition of an exequatur, or other document issued In leun
thereof to such subordinate, such consular otticer shall be permitted to enter
upon his dutics and to enjoy the rights, privileges, and Immunities granted by

this Treaty.
ArticLE XVII

Consular oflicers, natlonals of the State by which they are appointed, and not
engaged in any profession, business, or trade, shall be exempt from arrest except
when charged with the commission of offenses locally designated as crimes
other than misdemeanors and subjecting the individual guilty thereof to
punishment.  Such officers shall be exempt from military billetings, and from
service of any military or naval, administrative ovr police character whatsoever,

In criminnl cases the attendance at the trinl by a consular oflicer ns a witnesg
may be demanded by the prosecution or defense, or by the court, The de-
mand shall be made with all possible regard for the consvinr dignity and the
dflll]tlt‘s_ of the office; and there shall be complinnce on the part of the consular
officer.

When the testimony of a consular officer who is a national of the State which
appoints him and is engnged in no private occupation for gain, is taken in clvil
cases, it shall be taken orally or in writing at his residence or office and with
due regard for his convenlence, The oflicer should, however, voluntarily give
his testimony at the trial whenever it is possible to do so without serious
interference with his officlal duties.

No consulnr officer shall be required to testify in either criminal or clvll
cases regarding acts performed by him in his official capacity.

Articre XVIIT

Consular officers, including employees in a consulate, nationals of the State
by which they are appointed other than those engaged in private occupations for
gain within the State where they exercise their functions shall be exempt
from all taxes, National, State, Provincial, and Municipal, levied upon thelr
persons or upon thelr property, except taxes levied on account of the possession
or ownership of immovahle property situated in, or income derived from prop-
erty of any kind situated or belonging within the territories of the State
within which they exercise their functions. All consular officers and employees,
natlonnls of the State appointing them. nnd not engaged in any profession,
business, or trade, shall he exempt from the payment of taxes on the salary, fees,
or wages recelved by them In compensation for thelr consular services,

ArticLe XIX

Consular officers may place over the outer door of their respeetive offices the
arms of thelr State with an appropriate inseription designating the official office,
Such officers may also holst the fing of thefr country on their offices, including
those situated in the capltals of the two conntrles, They may likewise hoist
such flag over any boat or vessel employed in the cxercise of the consular

function,
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The consular offices and archives shall at all times be inviolable. They shall
under no circumstances be subjected to invasion by any authorities of any
character within the country where such offices are located. Nor shall the au-
thorities under any pretext make any examination or seizure of papers or other
property deposited within a consular office, Consular offices shall not he used
as places of asylum. No consular officers shall be required to produce official
archives In court or testify as to their contents.

When a consular officer is enganged in business of any kind within the country
which recelves him, the archives of the consulate and the documents relative
to the rame shall be kept in a place entirely apart from his private or business
papers.

Upon the death, incapacity, or absence of a consular officer having no sub-
ordinate consular officer at his post, secretarfes or chancellors, whose official
character may have previously been made known to the Government of the
State where the consular function was exereised, may temporarily exercise the
consular function of the deceased or incapacitated or absent consular officer;
and while so acting shall enjoy all the rights, prerogatives, and immunities
granted to the incumbent,

ArTIcLE XX

Consular officers of either High Contracting Party may, within thelr respee-
tive consular districts, nddress the authorities concerned, Nationnl, State, Pro-
vineial, or Municipal, for the purpose of protecting the nationals of the State
by which they are appointed in the enjoyment of their rights acerning by treaty
or otherwise. Complrint may be made for the infractfon of those rights, Fail-
ure upon the part of the proper authorities to grant redress or to accord protee-
tion may justify interposition through the diplomatic channel, and in the ab-
senee of a diplomatie vepresentative, a consular general or the consular officer
stationed at the capital may apply directly to the Government of the country.

ArricLE XXI

Consular officers may, in pursnance of the laws of their own country, take,
at any appropriate place within their respective distriets, the depositions of any
occnpnnts of vessels of their own country, or of any natlonal of, or of any
person having permanent residence within the territories of. their own (~mmtrv
Such officers may draw up, attest, certify, and authenticate unilateral ncts.
deeds, and testamentary dispositions of their countrymen, and also contracts
to which a countryman is a party. They may draw up, attest, certify, and
authenticate written instruments of any kind purporting to express or omhody
the conveyance or encumbrance of property of any kind within the territory of
the State by which such officers are appointed, and unilateral acts, deeds, testn-
mentary dispositions, and contracts relating to property situated, or business to
be transacted within, the territories of the State by which they are appointed,
embracing unilateral acts, deeds, testamentary dispositions, or agreements exe-
cuted solely by nationals of the State within which such officers exercise their
functions,

Instruments and documents thus executed and copies and translation thereof,
when duly authenticated under his official seal by the consular officer shall be
recelved as evidence in the territories of the Contracting Parties as original
documents or authenticated coples, as the case may be, and shall have the same
force and effect ag if drawn by and executed before a notary or other public
officer duly authorized in the country by which the consular officer was ap-
pointed ; provided, nlways that such documents shall have becen drawn and
executed In conformity to the laws and regulations of the country where they

are designed to take effect.
ArTICLE XXNII

A consular officer shall have exclusive jurisdiction over controversies arising
out of the internal order of private vessels of his country, and shall alone
exercise jurisdiction in cases, wherever arising, between officers and crews,
pertaining to the enforcement of discipline on board, provided the vessel and
the persons charged with wrongdoing shall have entered a port within his
consular district. Such an officer shall also have jurisdiction over issues con-
cerning the adjustment of wages and the execution of contracts relating thereto
provided, however, that such jurisdiction shall not exclude the jurisdiction
conferred on local authorities under existing or future laws,
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When an act committed on board of & private vessel under the flag of the
State by which the eonsular officer has been appointed and within the terri-
torinl waters of the State to which he has been appointed constitutes a crime
according to the laws of that State, subjecting the person guilty thereof to
punishment as a criminal, the consular officer shall not exercise jurisdiction
except in so far as he is permitted to do so by the local law.

A consular ofticer may freely invoke the assistance of the local police au-
thorities in any matter pertaining to the maintenance of internal order on
board of a vessel under the flug of his country within the territorial waters
of the Stnte to which he is appointed, and upon such a request the requisite
assistance shall be given,

A consular officer may appear with the oflicers and crews of vessels under
the flag of his country before the jJudicial authorities of the State to which
he is appointed for the purpose of observing the proceedings and rendering such
assistance as may be permitted by the loeal Iaws.

ArticrE XXIII

In case of the death of an national of either High Contracting Party in the
territory of the other without having in the territory of his decease any known
heirs or testamentary exccutors by him appointed, the competent local author-
ities shall at once inform the nearest consular oflicer of the State of which
the deceased was a national of the fact of his death, in order that necessary

information may be forwarded to the parties interested.
Likewilse in case of the death of a resident of either of the High Contracting

Parties in the territory of the other Party from whose remaining papers which
may come into the possession of the local anthorities, it appears that the dece-
dent was a native of the other Iigh Contracting Party, the proper local au-
thorities shall at once inform the nearest consular officer of that Party of the

death.

In case of the death of a national of either of the IHigh Contracting Parties
without will or testament whereby he has appointed testamentary executors,
in the territory of the other Iligh Contracting Party, the consular officer of the
State of which the deceased was a national and within whose distriet the de-
ceased made his home at the time of death, shall, so far as the laws of the
country permit and pending the appointment of an administrator and untit
letters of administration have been granted, be decemed qualified to take charge
of the property left by the decedent for the preservation and protection of the
same. Such consular officer shall have the right to be appointed as adminis-
trator within the discretion of a tribunal or other agency controlling the
administration of estates provided the laws of the place where the estate is
administered so permit,

Whenever a consular officer accepts the office of administrator of the estate
of a deceased countryman, he subjects himself as such to the jurisdiction of
the tribunal or other ageney making the appointment for all necessary purposes
to the same extent as a national of the country where he was appointed.

Artrcre XXIV

A consular officer of either High Contracting Party shall within his district
have the right to appear personally or by delegate in all matters concerning
the administration and distribution of the estate of a deceased person under
the jurisdiction of the local authorities for all such heirs or legatees in sald
estate, either minors or adults, as may be non-residents and nationals of the
country represented by the said consular officer, with the same effect as if he
held thelr mandate to repersent them, unless such helrs or legatees themselves
have appeared, either in person or by duly authorized representative.

A consular officer of eoither ITigh Contractire Partv may in behalf of his non-
resident countrymen coliect and receipt for their distributive sharves derived from
estates in process of probate or aceruing under the provisions of so-called Work-
ingmen’s Compensation Laws or other like statutes, for transmission through
channels preseribed by his Government to the proper distributees.

ARTICLE XXV

A consular officer of either High Contracting Party shall have the vight to
inspect within the ports of the other High Contracting Party with his con-
sular district, the private vessels of any flag destined or about to clear for ports

~
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of the country appolnting him in order to observe the sanftary conditions and
meanstres taken on hoard such vessels, and to be enabled thereby to exceute
inteltigently bills of health and other documents required by the laws of hig
country, and to inform his Government concerning the extent to which its sant-
tury regulntions have been observed at ports of depurture by vessels destined
to Its ports, with a view to facilltatlng entry of such vessels therebn.

In exercising the right conferred upon them by this Artiele, consulur oftficery
shall act with all possible despatell aud without unnecessary delay.

Anticre XXVI

Eunch of the High Contracting Parties agrees to permit the entvy free of all
duty of all furnlture, equipment and supptes intended for official use in the
consular offiees of the other, and to extend (o such consular oflicers of the
other and thelr familles and sultes as are fts nationals, the privilege of entry
free of duty of thelr baggnge and all other personal property, accompanying the
oftficer, his family or sulte, to his post, provided, nevertheless, that no arvtlele,
the tmportation of which Is prohibited by the Inw of elther of the High Con-
tracting Parties, may be brought into Hts terrltorles.  Personal property Im-
ported by consular oflleers, thelr fumilies or suites durlng the Incumbency of the
oflicers shall he accorded on conditton of yeciprocity the customs privileges
and exemptlons accorded to consular offleers of the most favored natlon,

It is understood, however, that this privilege shall not he extended to con-
sular oflicers who are engaged in any private occupation for gain in the coun-
tries to which they are aceredited, save with respect (o Government supplies.

ArricLE XXVII

All procecdings relative to the salvage of vessels of either High Contracting
Party wrecked upon the coasts of the other shall be direeted by the consular
ofticer of the country to which the vessel belongs and within whose distriet the
wreck may have oceurred, or by some other person authorized therceto by the
law of that country. Pending the arrvival of such oflicer, who shall be Immedi-
ately Informed of the occurrence, or the arrival of such other person, whose
authority shall be made known to the local authorlties by the consular oflicer,
the local authorities shall take all necessary measures for the protection of
persons and the preservation of wrecked property. 'The local authorities shall
not otherwise interfere than for the maintenance of order, the protection of the
fnterests of the salvors, if these do not belong to the crews that have been
wrecked and to carry into effect the arrangements made for the entry and
exportation of the merchandise saved. It is understood that such merchandlse
is not to be subjected to any customhouse charges, unless it be intended for
consumption in the country where the wreck may have taken place.

The intervention of the local authorities in these different cases shall oceasion
no expense of any kind, except such as may be caused by the operations of sal-
vage and the preservation of the goods saved, together with such as would be
incurred under similar circumstances by vessels of the nation.

ArTICLE XXVIII

Subject to any limitation or exception hereinabove set forth, or hereafter to
be agreed upon, the territories of the High Contracting Parties to which the
provisions of this Treaty extend shall be understood to comprise all areas of
land, water, and air over which the Parties respectively claim and exerecise
dominion as sovereign thereof, exeept the Panama Canal Zone and Svalbard.

ArTIcCLE XXIX

The present Treaty shall remain in full foree for the term of three years from
the date of the exchange of ratifications, on which date it shall begin to take
effect in all of its provisions.

If within one year before the expiration of the aforesald period of three years
neither High Contracting Party notifies to the other an intention of modifying
by change or omission any of the provisions of any of the Articles in this Treaty
or of terminating it upon the expiration of the aforesaid period, the Treaty shall
remain in full force and effect after the aforesaid period and until one year
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from such a time as elther of the High Contracting Parties shall have notifled to
the other an intention of modifying or termiunting the I'reaty.

The present Treaty shall, from the date of the exchange of ratiflcations, be
deemed to supplant, as between the United States and Ngrway, the Treaty of
Commerce and Navigation concluded by the United States and the King of

Norway and Sweden on July 4, 1827,
Articr XXX

The present Treaty shall be ratifled and the ratifleations thercof shall be

exchanged at Washington as soon as possible,
In wltness whercof the respective plenipotentiaries have signed the same and

have aflixed thelr genls thereto.
Done In duplicate, in the English and Norweglan lnnguages, at Washington,
this Gth day of June, 1028,
FnaNk B. KeLrouo, [BEAL}
H. I, BAOMKE, [8EAL]

ADDITIONAL ARTICLE

The Unlted States of Amerien and the Kingdom of Norway by the under-
slgned, the Sceretary of State of the United Stotes and the Minister of Norway
at Washington, thelr duly cmpowered Plenjpotentiaries, ngree as follows:

Notwithstanding the provision in the third paragraph of Artlele XXIX of the
Treaty of Friondship, Commoerce and Consulnr Rights between the United States
and Norway, signed June 5, 1928, that the sald treaty shall from the date of the
exchange of ratiflentlons thereof he deemed to supplant as between the United
States and Norway the treaty of Commerce and Navigation concluded by the
United Statex and the King of Norway and Sweden on July 4, 1827, the provi-
sions of Article I of the lntter trenty concerning the entry and residence of
tke nationals of the one country in the territoriey of the other for purposes of
trade shall continue in full force and effect,

The present additional Artiele shall be considered to he an integral part of
the treaty signed June §, 1928, as fully and completely as if it had been Included
in that treaty, and as such integral part shall be subject to the provisions in
Article XXIX thereof in regard to ratification, duration, and termination con-

currently with the other Articles of the treaty,
Done, in duplcate, in the English and Norweglan langunges, nt Washington

this 26th day of February, 1020,
Frank B. KFLL0GG. [BEAL)
H. H. BACHKE. [8EAL)

AND WHEREAS the sald treaty and the sald additional article have been duly
ratified on both parts, and the ratifications of the two Governments were ex-
changed in the city of Washington on the thirteenth day of September, one
thousand nine hundred and thirty-two;

Now, THEREFORE, be it known that I, Herbert Hoover, President of the United
States of America, have caused the said treaty and the said additional article
to he made public to the end that the same and every article and clause thereof
may be observed and fulfilled with good faith by the United States of America

and the citizens thereof.
IN TESTIMONY WHEREOF I have hereunto set my hand and caused the seal of

the United States of America to be affixed.

Done at the city of Washington this fifteenth day of September in the year of
our Lord one thousand nine hundred and thirty-two, and of the Independence
of the United States of America the one hundred and fifty-seventh.

[SEAL] HERBERT HOOVER.

By the President:
HENRY L. STIMSON,
Secretary of State.
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LXCHANGE OF NoTtES CONCERNING THE Tanirr ‘TeEatMeNt oF  NORWHaIAN
SARMNES

The Norwegian Minigter (Bachke) to the Sceerctary of Slate (Kcllogy)

RovAL NorwrarAN LEGATION,
Washington, D, C., June 5, 1928,

Mn. SECRETARY OF STATE:

During the negotlations relating to the concluston of the 'I'renty of Friend-
ship, Commerce and Consulae Rights, which to«day has been signed, T owas
given to understand that under the present tarit lnws of the United States
Norweginan Sarvdines arve accorded the same tavift treatment as savdines hin-
ported from any other counfry and that such equallty of treatment would be
continued under the most favored nation provision of the renty. Upon the
request of my Government 1 have the honor te inform Your Excelleney that
my Government wounld apprecinte very much to receive, It this be found pos-
gible, o communteation from Your Excelleney, stating that the tartff treatmoent
of the Norwoeginn Sardines is as above mentioned,

Please accept, Mr. Seeretary of State, the renewed assurances of my highest

conslderation,
H. H, BAOHKE.

His EXOELLENCY
HoNorABLE F'raNK B. KeLLoga,
Sceretary of State,
ete. eto. olo.

The Scerctary of State (Kellogp) to the Norwegian Minister (Bachho)

DEPARTMENT OF STATE,
Washington, June §, 1928,
Sm:

I have the honor to aeknowledge the rveeeipt of your note of this day's date,
stating that during the negotintions relating (o the conclusion of the Treaty of
Friendship. Commerce and Consular Rights between the United States and
Norway, which you have this day signed with me, you were given to under-
stand that under the present tarllf laws of the United States. Norwegian sar-
dines are accorded the same tariff treatment as sardines imported from any
other country, and that such equality of treatment would be continued under

the most-favored-nation provision of the treaty.
In reply I am happy te confirm the correctness of your understanding, as

above recited, of the equality of treatment which i{s how accorded under the
tariff laws of the United States, and will continue to be accorded under the
most-favored-nation provision of the treaty, to Norwegian sardines.

Accept, Sir, the renewed assurances of my highest consideration.
Frank B. KeLnogo.

Mg, Harvarp H. BACHKE,
Minister of Norway.
Senator Warsm. There is also here copy of a communication from
Senator Townsend to the Bureau of Customs, dated February 7,
1938. I do not know whether that has been called to your attention,

Mr. Johnson?

Mr. JonnsoN. Yes, sir.

Senator Warsm. Is it necessary to have the letter inserted in the
record? T assume the reason for the inquiry is to have some definite
information as to the possible construction of prior drafts of the
act. Is that it?

Mr. JounsoN. T understand that to be the case.

Senator Warsi, This letter may be printed in the record of the
proceedings, and the Treasury representatives are requested to report
to the subcommittee concerning Senator Townsend’s inquiry.
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(The letter is as follows:)

Wasuinagton, D. C.,, February 7, 1038,
BureAvu or (CusToMS,
Treasury Department, Washington, D, (.

GeNTLEMEN ! Reference is made to II, R. 8099, I bave been advised that
the Treasury Department representatives have stated that the purpose of
paragraph 2 of subscetion (n), sectlon 3, i to remedy the situntion whereby
empty perfume bhottles, marked of forelgn origin, are fllled with domestle
perfume after importation.  Under the language it 18 possible for the Govern-
nient to extend the use of this paragraph far heyond the intention outlined,

Under some paragraphs of the tarlft sct, and I refer speclfically to para-
graph 307, speciflc methods of marking artleles are provided.

I would like to have the ‘reasury Department advise me for the record
whother, if the language of paragraph 2 ig adopted, it is Intended to elaborate
upon paragraph 367 in any manner,

I am further informed that the Treasury Department {3 of the opinlon that
paragraph 2 () will not give the Treasury power to change the manner of
marking now practiced under paragraph 367. Is that correct?

Very truly yours,
JoHUN @G, TOWNSEND, Jr.

Wil the Treasury have any objection to an amendment which would exempt
artfeles dutlable under paragraph 3067 of the tariff act, from the provisions
of the above-mentioned subsection of H. R. 80997 This, provided, of course,
that satlsfactory language is prepared.

Mr. Jonnson. The letter raises the question as to the possible
interpretation of subdivision 2, beginning on line 22, page 2. A simi-
lar question has heen raised by two witnesses who have appeared be-
foro this committee and have expressed some objection to a possible
requirement that articles of domestic manufacture would be required
te be marked to show the origin of foreign components. I helieve
that that would be possible under this section to require marking on
articles dutiable under paragraph 367 in addition to the marking
prescribed by that paragraph.  Whether this should be the case seems
to be a question of policy rather than one of administrative difli-
culties, However, a s‘)eciul exception for articles dutiable under
paragraph 367 would discriminate against other articles subject to
the same general considerations. I may add that the perfume-bottle
situation mentiened in Senator Townsend’s letter is only one of
many similar ones in which lack of adequate marking may result
in a mistake of a purchaser as to the origin of an article or of one
or more of its components,

Senator Warsi. I desire to place in the record an amendment
which I plan to offer today to the pending bill, together with a
letter from the Acting Secretary of the Treasury with referencs: to
this amendment. ,

(The amendment and letter are as follows:)

Amendments to H. R. 8099, by Senator Walsh, to amend certain administra-
tive provisions of the Tariff Act of 1930, and for other purposes, viz: On page

85, line 10. after “29", Insert “(a)".

On page 83, between lines 13 and 14, insert the following:

“(b) Paragraph 1115 (b) of the Tariff Act of 1830 (U. 8. C, 103t edition,
title 19, section 1001, par. 1115 (b)), as modifled by the President’s proclama-
tion of March 16, 1031 (Proclamation No. 1941, 47 Stat. 2438), is hereby
amended by striking out the words ‘manufactured wholly or in part of wool
felt' and inserting in leu thereof the words ‘wholly or in chief value of wool
but not knit or crocheted nor made in chief value of knit, crocheted, or woven

material,’.”
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TREASURY DEPARTMENT,
Washington, Junuary 27, 1938,

Hon. PAT HARRISON,
Chairman, Committee on Finance,
United States Senate,

Dear MR, CHARMAN: Further veference fs made to a letter recelved fr(_)m
the clork, Committee on Flunnce, United States Senate, dated January 14, 1088,
enclosing a copy of an amendment to 11 R. 8099 intended to be proposcd by
Senator Quffey, and requesting a statement of this Department's views on the
proposed leglslation,

The proposed legislation, If engeted Into law, would amend parngra h
1115 (b) of the Tarlff Act of 1030 (U. 8. C, title 19, see. 1001, par. 1115) by
deleting therefrom the word “felt.”

Paragraph 1116 (b) of the Tavllt Act of 1030 rends as follows:

“Rodies, hoods, forms, and shapes, for hats, bonnets, eaps, berets, and
similar avticles, manufactured wholly or I part of woot felt, 10 cents per
pound and 75 per centwm ad valorem; and, in addition thereto, on all the fore-
golng, it pulled, stamped, blocked, or trimmed (fueluding finlshed hats, honnets,
caps, bevets, and stmilar articles) 25 conts per nrticle.”

In a proclamation, effective April 16, 1031, 1. D, 715, the President redueed
the rate of 75 percent ad valorem speeiled fn that parageaph to 65 conts ad
valorem and the rate of 23 cents per article to 1214 cents per article, A
copy of 1% D, H715 s enclosed.

Ifhe proposal now under constderation would, If aeeepted, extend the class-
ifleation provided in the subparagraph above quoted to artleles of the chare
actad deseribed therein, If manufactured wholly or in part of wool, whether
or not made by the felting process, 1t has heen the practice to classify ander
this subparagraph hat bodies or shapes consisting of wool felted in the process
of manufacture, In a reeent decision, published as (1037) ‘I D, 49335, the
United States Court of Customs and Patent Appeals reversed a deciston of the
United States Customs Court and held that in the production of certain wool
hat bodies, wool felt did not exist as an entity until the completion of tho
hat bodies and that accordingly such hat bodies were not “nmnufactared
wholly or In part of wool felt.” ‘The result of this decisfon wns to sustain
the importer's protest claiming classiticatfon under paragraph 1115 (a) of
the Tarif Act of 1030 covering “clothing and artleles of wearing apparel of
every deseription, not knit or crocheted, manufactured wholly or in part,
wholly or in chief value of wool.,” Caoples of the declsions mentioned are here-
with enclosed for your lnformation,

If the word “felt” is deleted but no other change is made in paragraph
1115 (b), articles such ns those which were the subject of Treasury Declston
40335, supra, would be classifinble under the amended parvagraph 1115 (b) but
othel tinished and unfinished headwear, wholly or fn part of wool, wounld also
be classitinble under the amended provision. This is particularly the case with
respect to knit or crocheted headwear, wholly or in chief value of wool, which
is now provided for in paragraph 1114 (1) of the Tariff Act of 1930 (U, S, C,,
title 19, sec. 1001, par. 1114), Certain proclamations of the President (1032),
Treasury Decision 45758, and (1936) Treasury Decision 48316 have been based
upon this present classifiecation. The proclamation in Treasury Deciston 48316
was made pursunnt to a trade agreement entered into between United States
and France in connection with which the United States obligated itself not to
assess duties of more than 44 cents per pound and 30 percent ad valorem on
“knit or crocheted wool hats, berets, ete, valued at not more than $2 per
pound.” Interference with paragraph 1114 (@) and these proclamations and
with the appleation heretofore given to paragraph 1115 (a) might be avoided
by deleting from paragraph 1115 (b) the words “manufactured wholly or in
part of wool felt” and inserting in lieu thereof “wholly or in chief value of
wool but not knit or crocheted nor made in chief value of knit, crocheted, or
woven material.” On the basis of the information presently availnble in the
Department, it is believed that this change would make paragraph 1115 (b)
applicable to all the articles heretofore classifled thereunder without extend.
ing its application to any substantinl volume of other articles.

In view of the modiflcation of rates of duty affected by the proclamation
mentioned in the third paragraph of this letter and in order to prevent any
uncertainty as to the application of the proclaimed rates if the law is amended,
it would seem to be appropriate to insert a comma and “as modified by the
President’s proclamation of March 16, 1931 (Proclamation No, 1941 47 Stut.
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[ ]
pt. 2, 2438), fmmedluately after the final parenthests of the code citation in the
proposed amendment as now drafted,

If the desired nmendment Is framed in the mamner saggested, the Depart-
ment does not belleve that §ts ennctiment would result In any new administra-

tive difliculties.

Very truly yours,
WAYNE ., TAYLOR,

Acting Beeretary of the ‘reasury.
(T, D. 48700)

Wood felt hat bodies—Construction, puregraph 1115 (b)), Tarlff Act of 1030—
Legislative intent

ConN & LEwIS v, UNITED STATES

Where by the use of a rule of construction n result {8 arrived at which s contrary
to the legislatlve intent, the rule of construction must yleld. United States v. Clay
it

Adams Ca., Ine,, 20 ¢, C. P, A, 285, T. D, 46078, eited,

Held thnt the proviulon in [mrn‘grnrh 115 (bs. Tarlf Act of 1020, for “bodles ¢ ¢
for hats * * ¢ manufuctured wholly or in part of wool felt,” applics to wonl felt
hat bodles. manufuetured by processes af no stage of which wool felt existed ag n sepa-
rate and distinet entity npart from the hat bady, examination of the legislative history

of the provision showfng such to be the Intenf of the Congress In its cnactment,
United States Customs Court, First Divicion
Protest 49536 1€ agalnst the declsion of the collector of customs at the port of New York

[Judgment for defendant.]
(Declded December 9, 1020)

Puckhafer « Rode (John K. Rafter of counsel) for the plaintiffs,
Jaseph 1. Jackson, Assistunt Attorney General (Marcus Higginbotham, Jr., and

Ralph Folks, speclal atorneys), for the defendant,
Lamb « Lereh, amicl curlae,

Before McCLELLAND, SULLIVAN, and Brown, Judges; Surrivaxy, J., concurring;
Browy, J., dissenting

McOLeLLAND, Presiding Judge: This case involves the classifieation and con-
sequent assessment of duty on wool felt hat bodles, Duty was assessed thercon
by the collector under the provisions of paragraph 1115 (b) of the Tariff Act
of 1930, which, so far as pertinent, reads:

“Bodies, hoods, forms, and shapes, for hats, bonnets, caps, berets, and similar
articles, manufactured wholly or in part of wool felt, 40 cents per pound and 75
per centum ad valorem; * ¢ 8"

The foregoing rates were decreased by Presidential proclamation on March 23,
1931, but the hat bodies in issue were imported before the effective date of such
decreases.,

While numerous claims are made in the protest, that evidently relied upon is
the one for duty at the rate of 33 cents per pound and 45 per centum ad valorem
under parngraph 1115 (a), which, so far as pertinent, reads:

“Clothing and articles of wearing apparel of every description, not knit or cro-
cheted, manufactured wholly or in part, wholly or in chief value of wool, valued
per centum ad valorem; * * #**

When the protest was called for trial it was originally submitted on the fol-
lowing stipulation of counsel:

“1, That the merchandise covered by the above entitled protest consists of wool
felt in the form of bodies for hats valued at not more than $4.00 per pound.

“2, That said merchandise is the same in all material respects as the mer-
chandise which was the subject of decision by the United States Court of
Customs and Patent Appeals in Suit No. 3392—Henry Pollak, Inc., v. Unfted
States, 19 C. C. P. A. 215, and in Suit No. 3781-—Henry Pollak, Inc., v. United
States, T. D, 47060, the records of which cases are incorporated into the record
in the above entitled case.

“3. That Exhibit 1 in sald Suits Nos, 3392 and 3731 truly represents the mer-
chandise covered by the above entitled protest.

“4, That sald bodies for hats were made of the same kind of material and by
the same processes of manufacture as Exhibit 1 in said Suits Nos, 3392«and 3731."”

41551 —38——16

-
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Prior to the disposition of the ease by the courts, however, a motlon was made
by connsel for the Governiment to veopen the submission, which was duly granted.

No whnesses were eatled to testify on belmif of the plalntiiYs after the ye-
opening of the submisston, but six wero called on bhehalf of the defemdant,  ‘he
flest of these was Wiltnm 1, Rowe, Jeo Che baxds of hits famillacity with hat
bodles, such ax Exhibie 1 in solt 3731, the record in which caxe, neluding the
exhibit, s In evidence In the ease at bar, he stited (o be that he had spent ome
time in Europe, more parteulnrly in Haly, and i hix buylng capnelty had
visited the taetovies which produced hat bodles similne (o those In lssue. e
alyo vistted three factorlos n the Unlted States, and had observed (he produe-
tion of artieles ke Bxhibit 1 in all of these factorios.

Detatling the processex teading up to hnt bodies in the conditlon of Fxhibit 1
from the vevy beginniog, he stated that thest the wool mix Is put into what s
termed a enrding muehine which combs and eleans the wool and beings {1t to
the form of a wool mattress, It ix then put into a second earding mnehine
which produces a thin veil which Is wound around cone-shaped wouden bloeks,
That process vesaltx in what I8 called the earded form of waool, represented by
Mustentive Bxhibit A, "Phe next step is o havdening process which s the first
folting operation, the vesult of which I8 chown by Hlusteative Exhibit B, ‘The
third operation is o shreinking and tightening process, the resnlt of which s
iHusteated by Husteative Exhiblt ¢ The fourth operation the witness ealled
the “bumping” opervation, the effeet of which results fn further sheinking and
tightening.  The rvesult of that process fs Husteated by Mustreative Bxhibit D,
The next process fs the dyeing process, which s Hlusteated by Hlustreative
Exhibit B,

Following the dyefug operation the next process is a forther bunping or
shrinking process, the result of which is shown in Hlusteative Exhibit ¥, ‘I'he
next proeess Is o final tightening operation, deseribed by the witness s “the
final felting operating,” the result of which is shown in Hlestrative Exhibit G.
It will be noted that at this stage the avticle is <t contenl In shape.  The next
pracess the witness deservibed ax “tip steotehing.”  Upon heing asked what the
process did to the article he veplied, “That starts to form the felt.”  The result
of this formulation s shown in Hosteative FExhibit T, which has passed be-
yond the condenl shape shown in Honstrative Exhibit G and has taken on the
form of a hat crown, In the next process the witvess stated that the felt s
pulled on a wooden Moek to give it form, and the effeet of this process is shown
in Hlustrative Bxhibit 1, Following the condition represented by Ilustrative
Exhibit 1 the felt is dried and then shaved or pounded. ‘This last deserthed
process brings the hat body to the conditlon represented by IMustrative Exhibit
J. which by comparison is substantially the same as Exhibit 1 which concededly
represents the imported merchandise,

In nll of its main featurves the testimony of Mr. Rowe ix confirmed by the five
additionnl witnessex ealled to testify for the defendant, and agrees with that
given by the witness Fervett in the Polluk case, suit 3731, reported in 22
Q.G P AL S T DL 47008, supra, so that the question to be determined s whether
or not the colleetor was Justified in his construction of the law upon which he
decided that these hat hodies were manufactured of wool felt.

1t is not contended by efther =ide that the decisions of the Court of Customs
and Patent Appeals in the Pollak cases are controlling of the issue here pre-
sented, since those cases involved a different issue and arose during the life of
the Taritt Act of 1022 wherein the paragraph involved was couched in different
language.

The contentfon of the plaintiffs hevein is that the hat hodies involved were
not manufactured of wool felt, innsmuch as at no time prior to the beginning
of the processes of production of the hat hodies was the material wool felt in
existence as a separate and distinet entity,

In support of their contention plaintiffs have cited, among others, the cases
of United States v. Macy & Co.. 7 Ct, Cust. Appls. 8 1. D. 36256, and J. J. Gavin
& Co. et al. v. United States, T. D. 47985, both of which involved issues similar
to that in the case at bar and the decisions in which were based upon the gen-
eral rule of construction in customs law that the words “manufactured of” or
“made of" presuppose that the material of which an article {s manufactured
wn.;:ln separate and distinet entity at the time it was manufactured into the
article,

I would be inclined to follow this rule in the case at bar were it not for the
fact that my attention has been called to what appears to be a contrary legisla-
tive intent with regard to paragraph 1115 (b) here under consideration, In
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United Stutea v, Qlay Adams Ouo., Ine, 20 O, C P AL 285, 'F. D, 46078, 1L was
aptly stated that—

“All ey of conntruction must yleld i the leglsintive fntent s shown to he
counter to the appureat intent fndiented by such vule. ‘Che master rule In the
'culuu(trllwllun of statutes I8 to so interpret them as to carry out the leghuliutive
ntent.”

Ax before stated, In the tarllf rovision of 1030 0 change was mnde In the
providons of paragraph 1115 ax embodied iy the Torlff Aet of 1922 by mnking
a speelnd provislon In the new aet, among other things, for hat bodles mnnu-
facturedd of wool felt, | think we huve hore an fustance where regsonahle
argient mny be made In sapport of the vespective contentlons of the partios
to the sult i the absence of veference to the history of the procecdings hefore
t}'u- Ways and Means Committee and the Congress which resulted In the nbove
chnnge,

In the volume entitled “Tariff Rendjnstment -- 1920, Hoarlngs before the Come-
mittee on Ways wnd Means of the House of Reprexentatives, Vol X1, Sehoedule
11" heglnnlog at pnge G482 under the enption “Wool FFelt Hats and Hat Bodies™,
I find the statements, mnde hefore the committee congldering the proposed revi-
slon, of representntives of the domestie nnnufaceturers of wool felt hats and
wool felt hat bodles, A higher rate of duty npon wool felt hat hoddes than had
heen assessable under the preceding Parlff Act of 1922 was sought by these
interests, nnd to this end they requested that sepnrate provision be made in the
proposed tneif? act for wool felt hnts and wool felt hat bodles,  ‘This s shown
fn thelr brief found ol page G ander the enption “Brlef of Manufactirers
of Wool Folt Hants nnd Wool Felt Tt Bodles” as follows:

- * » - * » .

"SUGUESTED CHANGES 1IN CLABSIFICATION AND RATHS

“AL Thie ollminntion of wool felt hats and waool felt hat hodles from the present
clussilention as “Clothing and articles of wearing apparel,” by the changing of
the phrascology in the existing law by the fnsertion of the words “not specially
provided for" n paragraph 1115 of Section 11, so that paragraph 1115 us #0
amended will read :

CPaR. 1115, Clothing and articles of wenrlng apparel of every deseription,
not. knit ov erocheted, manufactured wholly or fn par, composed wholly or in
chief value of wool, not specintly provided for; valued at not more than $2 per
pound ete,, * * * {balunce of paragraph unchanged.])’

“B. Making speeinl provision for wool felt hats aud wool felt hat hodles by a
separate classification and the establishment of rates of duty under the appro-
priate schedule and as a new and geparate paragraph of the dutiable lst, ag
follows:

“SCHENULE

“iPanr, ———. Hats, caps, ecapelines, honnets, heret, and hoods for men's,
women’s, boys' and children's wear, trimmed or untrimmed, including hodies,
hoods, plateaux, forms or shapes for hats, caps, capelines, bonnets, or heret,
composed wholly or in chief value of wool, valued at not more than $1.35 per
pound, 45 cents per pound: valued at more than $1.35 and not exceeding $1.55
per pound, 40 cents per pound; valued at more than $1.55 per pound, 35 cents
per pound; and in addition thereto, on all the foregoing, if weighing not more
than 30 ounces to the dozen, 70 pereent ad valorem; If weighing more than 30
ounces to the dozen, 65 percont ad valorem, and, in addition thereto, on all the
foregolng, If pulled or stamped, or blocked or trimmed, $3 per dozen.'”

It is manifest that while the Congress appears to have complied with the
request of the manufacturers the proposed paragraph above quoted was not
adopted. elther as to langunge or as to rates, and a significant fact in that respect
is that the proposed paragraph dld not contain any provision for wool felt hat
bodies, although the expressed intention of the domestic interests was to ceek
greater protection for this class of goods, That omission was evidently noted by
the committee, since in paragraph 1115 (b) as reported provision was made or
duty on articles manufactured wholly or in part of wool frlt in conformity with
the request made by the manufacturers. The Ways and Means Committee in its
report to the House of Representatives explained the changes made in the pro-
posed tariff act from the provisions of the Tariff Act of 1922 embodied this

signiflcant paragraph:
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“Parvagraph 1115: "The commlittee has made a change jn the compensatory duty
on clothing proportionate to the change made in the daty on wool. No cliange is
made in the protectlve rates circept for wool-felt hats and bodies which aro
specifically provided for,” [Italles added.]
and it {8 Important to note that paragraph 1115 (1) as reported by the come
mittee was later enncted as part of the Tarlt Act of 10930 without change by the
Congress,

That the wool felt hat bodles on which the domestic Interests sought additional
protection were such as are here in Issue, that 1s {o say, were manufactured by
the ldentenl processes by which the hat bodies in Issue were manufactured, I
belleve Is apparent from the fact that such processes are set forth not only in
the brief tiled with the committee In support of the changes requested, but were
also minutely detalled in the verbal statement made by George W, Bollman, rep-
resenting one of the domestic manufiacturers speaking before the committes.
These dexcriptions ave in substantinl agreement with the detalls of manufacture
concurred in by the witnesses on the trinl of this case,

It may be said, therefore, that. the wool felt hat bodies for which the domestie
manufacturers sought protection and those which the committee had in mind
when they made their report and those to which the Cougress intended to extend
protection were the sume as those In fssue, and I am convineed that the intent
of Congress in framing parageaph 115 (b) wax that wool felt hat bodies such as
those under considerntion were to be subjeet to the rates of duty assessed by the
collector,  To hold otherwise, in my opinion, would he in ceifeet to nullify the
evident intent of Congress.

The protest Is overruled and the deelsion of the collector Is affiemed.  Judgment
will be Issued aecovdingly.

CONCURRING OPINION

Svrnivay, Judge : This enuse involves subdivision (b) of parageaph 1115 of the
Tarity Act of 1930, This subdivision is new to the present tariff aet, and was not
embraced within pnragraph 1115 of the Taril¥ Act of 1922, which was the
prototype of paragraph 1115 (n) of the Tarlit’ Act of 1930,

Subdivision (b) of paragraph 1115 ix ax follows:

*(b) Bodies, hoods, forms, and shapes for hats, bomnets, caps, berets, and
similar arvticles, manufactured wholly or in part of wool felt, 40 cents per pound
and 75 per centtnin ad valorem; and, in addition thereto, on the foregoing, it
and 75 per centum ad valorem : and, in addition thereto, on all the foregoing, if
berets, and similar articles), 25 cents per article.”

Subdiviston (D), supra. being a new provision, the holdings of this court and
our appellate court in Pollak v. United States, Abstract 24422, 63 Treas. Dec.
15902, and 22 C. . P. A. 81, T. D. 47066, are not applicable.

The question directly presents itself—What is the meaning of the term “man-
ufactured whelly or in part of wool felt”? The meaning thereof is clear, and {t
is not necessary for us to go into the history of the enactment to ascertain
what private interests wished to have placed in the tariff act, and whether or
not Congress enaced such wish into lnw., We must take the statute as it is
written. In my judgment it is not necessary to thumb the Congressionnl Rec-
ord to ascertain from arguments of members of Congress, testimony of private
individuals, and reports of Tariff Commissions what the faets are. The facts
in this case were disclosed in open conrt before three judges of the United
States Cnstoms Court, and we must decide this case on the record there made.
It is only in exceptional cases that legislative intent may he determined by
studying the history of the legislation. The term “manufactured wholly or in
part of wool felt” indicates to my mind a material already in existence, namely;
wool felt, and that hat bodics made therefrom are a manufacture of wool felt,
dutiable under paragraph 1115 (b), and not as claimed by the plaintiffs,

This term is clear and unambiguous, and does not need any extraneous
afd to arrive at its meaning.

The action of the collector in assessing duty on this merchandise at the ratds
provided in paragraph 11156 (b) was correct, and his judgment should be
affirmed. I concur in the conclusion of Judge McClelland.

See my concurring opinion and authorities cited in Noble v. United States,

T, D. 48650, 70 Treas. Dec, —.
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DISHENTING OPINION

Brown, Judge: In this case the mevehnndise, hat hodles, was assessed far
duty under paragraph 1115 (), Tavlft Act of 1930, ag wearlng appurel manug-
factured wholly or fn part of folt at 40 eents per pound amd 76 per centum
ad valorem.

They arve elafmed to be dutinble at 33 cents per pound and 45 per centum ad
valorem under paragraph 1115 (n), aet of 1030,

This fssue was determined in I, 1. 47085, November 6, 1035 (not appenled),
where it was held that in order to he “manufactured of felt” within the menn-
fng of that tariM term in pnrageraph 1116 (b)) felt must first be made a8 a
distinet material, and subsequently manufactured into the articles “hat bodies.”

While the process of manufacture here i different, the materinl “felt” iy not
first produced here any more than it was In the manufacture of the artleles
consldered in ' D, 47080 ; therefore, the guestion of Inw as nppled to the facts
is {dentieal.  Nor does the evidenee Hnroduced upon the reopening of the case
for further testimony change the legal situation in any particular.  Sueh proof
did not show that the materinl “felt’ was first produced and afterwnrd manu-
factured into hat hodies,

Consequently, following T ). 47085, the nrotest should be sustalned on the
claim for elassiflention under pnvagraph 1116 (n), net of 1630, at 33 cents per
pound and 45 per centum ad valorem.

Judgment should issue accordingly.

DECISIONS OF THE UNITED STATES COURT OF CUSTOMS AND
PATENT APPBALS

(T, D, 40335)
Hat bodies
Conn & Lewis v, UNITED STATES (No, 4071)

1. WooLeN T1AT S1APES,
Certuin woolen hat shapes, stipulated to consist “of wool felt in the form of bodiea
for hats, valued at not more than $4 per pound,’” the merchandise being the same in all
material respects as the merchandige Involved In Henry Pollak, Inc., v. I'nited States,
19 ¢, C. P. A, (Customs) 216, and Henry Pollak, Ine,, v, United States, 22 ¢, C, P. A,
(Customs) 81 (which cases aroxe under the Tarviff Act of 1022), are not “wool felt wear-
ing apparel” under paragraph 1115 (b), Tarlft Act of 1930, as classified by the collector,
the court bclnf: of the opinfon that wool felt did not exist as an entity until the com-
pletion of the hat forms, and hence that the hat forms in issue were not “manufacturers
wholly or in part of wool felt,” under the facts and the authorities cited {n the case,

MADR OF—MANUFACTURED OF,

It has heen a uniform and well-settled holding of this court that the lnnlguage “made
of" or “manufactured of'' presupposes that the materinl of which the article 1s made or
manufactured exists before the article itself comes into existence,

3. STATUTORY (CONSTRUCTION,

If the language of a statute be plain and unambiguous, the law should be followed
as written and it speaks for itself,” Where it Is 8o spoken plainly, no need of rules of
construction 18 present, and recourse to the proceedings of the Congress and the com-
mittee thercof having the legisiation in charge 18 unnecessary.

. Paragrarm 1115 Is Not AMBIGuors,

There 18 no ambiguity In the language which the Congress used In rewriting para-
simph 1115 in the Tariff Act of 1930. It used language which has been passed upon by
this court for twenty-five years, and of which the Conuress must have been fully con-
versant. It was language which was known to the profession and in the business world,
and no difficulty need be had in understanding it.

United States Court of Customs and Patent Appeals, November 22, 1937

»

o

APPEAL from United States Customs Court, T. D. 48700

{Reversed and remanded.}

Puckhafer & Rode (John R. Rafter of counsel) for appellant,
Joseph ’P. Tumulty, Black, Varian & Simon (John li‘:ﬂah, Alfred W, Varign, and Herbort
A, Bimon of counsel) amici curiae and on behailf of various importers.
Joseph R. Jackson, Assistant Attorney General (Ralph Folks and Joseph F. Donohue,

special attorneys, of counsel), for the United States.
p‘}lamb & Lercl;c (J. @G, Lerc ' of counsel) amicl ctirfae and on behalf of the United States.
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[Oral mvguwment Octoher 13, 1047, by My, lh;f;nr. Mr. Walsh, Mr, IFolks, and Mre, J. Q.
wreh

Before Grawan, Presiding Judge, and Brasny, Hawienn, Gagperr, and LENRoor,
Assoclate Judges

Prn Cuntanm

The appellant hnported certain woolen hat shapes et the port of New York
under the 'Tfavi? Act of 1920, which the collector elassifled as “wool felt wenring
appurel,” under parageaph 1S (D) of sald aet. ‘The fmporter protested, elnlm-
Ing the goods to be dutlable under paragraph 1114 (d) as outerwear and
artlieles wholly or In ehfet value of waool, or, alternatively, nx clothiug nngd
artleles of wearlng apparel, wholly ov fn chief value of wool, under pusagraph
1110 (n), or ns plle tabeles, findshed or untinished, e ehlef valno of wool, under
paragraph 1110, ov ax felts, not woven, in chief value of wool, under pacagraph
1112, or ag munutuctures in chiet value of wool under panragraph 1120 of sald oet.

On the heaving betore the United States Customs Court, the fmporter reled
upon the chdm that the merchandise was dutiable under pavagraph 1115 (a)
at 33 conts per pound and 45 per catum ad valorem,

Suld paragraph 1116 is as follows:
“Par. 10, (0) Clothing and artieles of wearkg apparel of every deseription,

not knit or crocheted, manutunetured wholly ov fn pnet, wholly or in chief value
of wool, valued at not more than §4 per pound, 33 cents per pound and 45 per
contum and valorem; valued at more than $1 per pound, 50 cents per pownd and
OO per centiin ad valovem,

() Bodles, hoods, forms, and shapes, for hats, bonnets, eapg, herets, nad
similar avticlos, mannfactured wholly or in part of waool felt, 40 conts per pouna
and 7 per centum ad valovem; and, in addition thereto, on all the foregofng, if
pulled, stamped, blocked, ov trimmed  Gueluding findshed hats, bonnets, eaps,
berets, and stmblae articlesy, 25 cents per article,”

The parties stipulated the vecords in No. 3738, Hearp Pollalk, Ine., v, United
States, 10 0 C0 P00 (Customs) 205, 1 DL A0328, and Henry Pollale, Ine., v,
United States, 22 C, G P, A (Customx) S P D, 47066, into the record, and it
was further stipulated that the merchandise tn both the clted enses was the same
in all material respeets as the mevchandise here involved.

1t was also stipulated by the partles that the merchandizse covered by the
protest in this ease “consists of wool felt in the form of bodies for hats, valued
at not more than 4 per pound.”

After the submission on stipulation the Government made a motlon to restore
the cause to the calendar for the purpose of taking further testimony, and this
motion was allowed.  ‘Thereupon six witnesses were called and testitted on
behalf of the Government.

There was a divislon of opinfon among the judges of the Iirst Divislon of
the United States Customs Court, which heard the case. Iresiding Judge
McClelland was of opinion that the protest of the importer should be overruled,
In his separate opinion he held that he would be inclined to agree with the
importer that the material of which the imported merchandise was composed
had never been wool felt, as a separate entity, and that, therefore, the Imported
goods were not hodies and shapes manufactured in whole or in part of wool felt
under paragraph 1115 (b), were he not constrained to hold otherwise in view
of the legislative history of the particular provision, which, in his view of the
matter, made it necessary to hold that the congressional Intent plainly was to
the contrary. Judge Sullivan agreed with Judge McClelland that the protest
should be overruled. e, however, thought the statutory language was unam-
biguous and ne recourse should he had to legislative history for construction.
Judge Brown dissented and was of opinion that the protest should be sustained

under paragraph 1113 (a),
Judgment was accordingly entered overruling the protest and the importer

has appealed.

From the incorporated records, and from the testimony, including sampleg
and photographs in this case, we are able to get a good understanding of the
method of manufacture of the imported articles. The facts as hereinafter
stated are largely established by the testimony of Willinm 8. Rowe, Jr, n wit-

1The opinion in this case was prepared by the late Presiding Judge Graham and
adopted by the court after his death.
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ness for the Government,  ‘he basde mnterfnl g wool and nolls mixed,  I'his
waol mixture s flest put foto o mttress carding maehlie whieh combs atnd
clonur the misture gl enases 1t 1o e o the form of 0 wool nmttreds,  §i
ix then put fito o secord envdlng ehine whieh throws off o thin vell of waool
which v wonnd nvound woonden bloeks, md swhieh s enlled “the carded form of
wool”  Ax the web comer ont of the second enrding mneliue, 1t s evenly Inid
over o double cone-shinped form, from whieh, when comploted, the hat formm
may be taken by cutting the double cone form or hat fn the middle,  From the
thne of the kecond process forwnrd, the hat forme eonstantly goes through sue-
conrlve processes. The next step e n havdedng proeess, or whst Iy enlled the
first felting operation,  ‘Uhe pext operation I8 n slirlnking opeeation, shrinking
und tHghtening the fiheys,  After that the wnterinl 1 shirank und Hightensd by
it bumping operation.  ‘I'he next operation v n dyelng process, Then follows
another monping operation which shreinks the hat forme and tehtens it The
next operntion Is o flanl tghtentng opevation,  Followling this Is nn operntion
by which the tp of the hat form s stretehed,  I'ae next process is o proeesy of
pulling the form onto o wooden bloek to give it shinpe. Finally, the form is
dried pud It i then shaved or pounded nnd s ready for fs finnl uke as o hat
boly.

In the flest ense covered by the stipmlation and fnvolving the smne material
that is here imported s that s, Hewry Pollale (Enesy v United States, 1),
P. A, (Customs) 215, 0% D, 46324, the clnssifleation was undep prrageaph 1115
of the ‘Tarlt Cnet of 1022, ng clothing and articles of wenrlng uppnrel {0
chlef value of wool,  In an extensive record I that enxe, nn effort wan tade 1o
estnblsh that the goods woere properly elassifinble ander paragraph 1119 0y
mannfactures not speclally provided for, wholly oy in ebfef vialue of wonl,
The testhmony established that the felt materfal swas aced for s, but oy nsed
ulso for tehnming, bowd bags, and varlous other artleles. The conrt bhelow
was of the oplnton thut the goods were properly clusstfled, sand that the nee for
other purposes than hats was fogitive, and we afliemed the deeision,

The secomd ense vefovred to, Hepry Pollale, Toe. v, United Ktales, 22 € C P, A,
(Customs) K1, ‘I D, 47066, nvolved the sane materia]l aud the same comppeting
puragraphs of the Tarlft Aet of 1022 ax the flest, This case wad practieally
o reteinl of the first ease, and the sime conelugion was reached.

Ad we view the matter, there Is but one new featare to he eonshidered here,
and this Is lavgely a guestion of law, ‘The Congress, in rewriting pnragraph
1115 in the Tarlf Act of 1030, divided the same, adding subparagraph €y, which
geems to have been enncted for the parpose of taking care of hms and like
articles which had not bheen theretofore specifteally mentioned, but which had
caused constderable Mtigation,  Inwritlng this subparagraph, thix lingnage wns
used : “Bodles, hoods, forms, and shigues, for hate, bonnets, eaps, berets, amd
similar artleles, manufnetured wholly or in part of wool felt.”

It is claimed by the Govermment here that the goods are properly elassifinble
under sald subparagraph (b), which view was conenrred in by a4 majorjty of
the United States Customs Court. On the other hand, the importer claims that
beenuse of the language of said subparageaph (h) they cannot be inelnded
therein, but must be relegated to paragraph 1115 (a). The reason urged by
the appellant is that under a long Une of deeisions by this court and the Unfted
States Castoms Court, the Innguage “manufactured wholly or in part of wool
folt” must be construed to menn that there must have been felt before the hat
hodies were manufaetured, and if there was no felt as an fndependent entity,
and the manufacture of the hats or hat forms and the felt proceeded gimul-
taneously, then the bodies and shapes, ete., were not manufactured wholly or
in part of wool felt.

The testimony in this cage on the part of the Government i& an attempt to
gshow that the forms and shapes were, in fact, manufactured from wool felt.
The Government elaims that this testimony, taken at fts full value, shows that
the felt of which the forms were made appeared in the procescing at the seeond
stage: that after the wool had been wonund upon the wooden cones as the first
stage, at the next stage, namely, the first felting process, and thereafter, the
material was wool felt, and that the hat form from and after the second stage
was belng made dut of wool felt. Thus. Government counsel argue that even
if it be admitted that there must be first felt before the hat forms are brought
fnto exlstence, the testimony shows that this Is true in the instant case,

It 18 quite plain, from an examination of the authorities, that the law is as
has heen urged herein by the appellant. A glance at some of these anthorities

will be in order.
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Burlington Veneliun Blind Co. v, United States, 1 Ct, Cust, Appls. 374, T. D.
31456, 1s the flrst of the so-called ladder tape cases. In that ease the articles
Involved were so-called ladder tapes, mude of cotton as entiretles on looms, and
used fn the munufacture of venetian blinds. Although the question did noy
seom to have been dirvectly raised, this court intimated very strongly that the
objects before It might not properly be held to be manufactures of tapes
previously manufactured,

This ladder tape question arose again in United States v. Burlington Venetian
Blind Co., 3 Ct. Cust, Appls. 378, I D, 32067, IHere the merchundise Is de-
seribed us two strips of wover fabrie, united nt regulur intervals by means of
other much lighter woven strips of fubrie, and which are designed for the pur-
pose of holding siats, and ave used in the manufacture and repair of venetian
blinds. It Is sadd in the opinfon that the object, when it comes from the loom,
is completed exceept for the cutting of the small conneeting threads.  The con.
clhision of the court was that the artiele was not made of tapes or webs, as it
had never assumed those independent forms, but that it had always been and
was intended to he n Indder tape.

Another lndder tape ease Is United States v. Walter et al., 4 Ct. Cust. Appls.
05, 1. D, 33371 'Phis ease introduees the element of commereial designation, in
which the court held contrary to the view of the importer.

United States v, Maey & Co., 7T Ct, Cust. Appls, 8, 1, D, 30256, involved certain
lead and cotton clo-clo braids, the merchandise consisting of picces of lead
molded upon a flax cord, the whole being covered by tubular cotton hraiding,
It wax contended that the material was dutiable as heing In part of bratds.
The testimony showed that the articles were manufactied as a unit, nnd that
the braid, as an entity, had never existed prior to its belng found in the mer-
chandlse in issue and had never had a separate independent oxistence as an
article or materinl, In view of this, this court was of opinfon that the avticle
wus not made in whole or in part of braid,

Western Blind « Seveen Co.v. United States, 9 Ct, Cust, Appls. 68, T. D. 39042,
was another Indder tape ease, in which we renched the same conelusion as stated
fn the above-eited ladder tape cases.

In United States v. Dodge, 13 Ct. Cust. Appls, 222, T, D. 41176, cotton rugs
were involved, The question was whether they were properly classified as man-
ufactures “made or cut from cotton pile fabries,” or earpets and rugs made
wholly of cotton. The testimony showed that the rugs were woven on the loom
to thelr finnl desired size, and that all that remained to be done as they came
from the loom was to cut the selvage and sew it fast. The rug, as completed,
had a pile. This court held that the rugs were not made from pile fabries,

In Angel & Co. (Ine.) v. United Stales, 15 Ct. Cust. Appls. 19, T. D. 42132,
certrin extraction thimbles were classifled as manufactures of paper. The mer-
chandise was complete finished paper thimbles ready for use. It was elaimed
that the articles were manufactures of pulp. The entity of paper had never
existed until these thimbles were made as a completely finished article, We
held that they were manufactures of pulp.

One of our decisions on this interesting subject is Curtis & Von Bernuth Mfyg.
Co. v. United States, 22 C, C. P. A. (Customs) 651, ‘I'. D, 47633. Certain steamer
rugs were here involved in chief value of wool not exceeding three yards in
length. They were classifled as blankets and similar articles “made of blanket-
ing.” The testimony showed that the articles were woven in lengths of about
50 or 60 yards, and they were so woven that after a length of 72 inches had heen
reached, the weft threads were automatically omitted so that the picce might:
be removed and the process continned. The question at issne was whether the
involved articles were made of blanketing, This court held that inasmuch as
blanketing had never existed In this case as a separate entity, it followed that
the imported articles were not made of blanketing, but were blankets or robes,
as the case might be.

The principle of the foregoing decislons was followed by us in two recent
cases: Swedish Venetian Blinds Co. v. United States, 24 ©. C. P. A. (Customs)
20, T. D. 48201, Eimer T. Middleton v. United States, 25 O. C. P, A, (Cus-
toms) —, T. D. 49265,

In addition to the authorities cited, there are many anplicable anthorities in
the reports of the United States Customs Court which it will not be necessary
lt)o'r;:i’er to here, but which are in point and are fully digested and noted in the
riefs,

From these citations it i3 apparent that from the first session of this court it
has been a uniform and well-settled holding thit the language “made of” or
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“manufactured of” presupposes that the material of which the article is made
or manufnctured exists hefore the article itself comes into existence.

It was the opinion of DPresiding Judge McClelland that the trial court should
follow the lne of cases to which we have heretofore referred, were it not for
what he regarded as contrary legislative intent, and cited the decision of this
court in United States v. Olay Adams Co., Inc,, 20 C. C, . A, (Customs) 285,
T. D. 46078, where it was sald: “All rules of construction must yleld if the
legisiative intent is shown to be counter to the apparent intent indicated by
siich rule. The master rule in the construction of statutes Is to so interpret
them as to carry out the legislative intent.,” [I’roceeding upon this theory, the
presiding judge was of oplnifon that the congressional proceedings, including
the report of the Ways and Means Committee, were such as to lead to the
conclusion that the Congress was Intending to include hat forms, such as those
involved here, within sald paragraph 1115 (b), when the act of 1930 was drawn.

The law stated in the Clay Adams case, supra, and as quoted by the presid-
ing judge, is the law as we understand it. IHowever, it will be observed that
the statement is that all rules of construction must yield if there be a contrary
congressional intent shown. However, we must still retain in mind the law
which is basie, as we view it, that if the language of a statute be plain and
unambiguous, the law should be followed as written and it speaks for itself.
Where it has so spoken plainly, no need of rules of constructlon is present, and
hence recourse to the proceedings of the Congress and the committee having this
legisiation in charge, is unnecessary.

We are unable to discern any ambiguity in the language which the Congress
used here, It used language which has been passed upon by this court for
twenty-five years, and of which the Congress must have been fully conversant.
It was language which was known to the profession and in the business world,
and no difficulty need be had in understanding it,

In this view of the situation, if this materinl had never had a separate
entity as wool felt, then there is no difficulty in the answer to the question
presented.  The Government contends that the testimony shows that from the
second operation forward, the manufacture of these hat bodies was from wool
felt. The testimony shows, however, that from the very initiation of the proc-
ess of winding wool upon the hat forms, the process was one of hat form
making. As the form advanced toward its final condition, the felting process
continued and it was never until the last process that the material <o processed
became felt,

The court is of opinion that wool felt did not exist as an entity until the
completion of these hat forms, and hence that the hat forms hefore us were not
“manufactures wholly or in part of wool felt,” under the facts and authorities.

The judgment of the United States Customs Court is reversed and the canse

remanded for further proceedings.
CONCURRING OPINION

Branp, Judge: It is with conslderable reluctance that I feel compelled to
agree with the conclusion reached by this court in reversing and remanding
the judgment of the trinl court. This action results in a regrettable anomaly.
After studying carefully the legislative history, I do not have the slightest
doubt that when Congress framed subdivision (b) of paragraph 1115, it in-
tended to include therein the particular kind of merchandise here involved.

Courts have frequently said that the intent of the law was the law and that
the master rule of construction was to so construe statutory languange that it
reflected the Intent of the legislature. Of course, there are limitations to this
rule. Some language must be found in the statute that calls for construction
before its plain meaning can be ignored. United States v. Stone & Downer Co.,
274 U, 8. 225. Phrases like that here involved have been so frequently con-
strued by this and other courts that their meaning and effect is clear—no
amblguity exists, It is well settled that we cannot go to the legislative history
of a statutory provision to produce ambiguity, Railroad Commission of
Wisconsin et al. v. Chicago, Burlington & Quincy Railroad Company, 257 U. S.
6563, 6580. If any force is to be given to this lne of cases, I know of no place
where {t fits better than in the decision of the issue at bar, When Congress
wrote the provision it knew of the long line of holdings by this court which
requires a concluslon that there must have existed a preexisting wool felt
before the hat bodies could be classified under the disputed paragraph. Not-

. eae e =
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withstanding this fact, Congress deliberately used the phrase “manufactured
wholly or in part of wool felt.”

I am iuclined to belleve that the Supreme Court of the United States, as
presently constituted, might take a different view of this case, but to do so it
would have to iguore the decisions cited and discussed herein by the late
Preslding Judge Graham, Since the opinfon delivered by Chief Justice Taft
in United States v. Stone & Downer Co., 274 U. 8. 225, there has heen a growing
tendency of the courts of this country generally, including the Supreme Court,
to Hberalize the rule as (o what you may consult and what extrinsic facts
you may conslder in an effort to arrive at the intent of Congress,

(T. D, 447156)
Wool-felt hats and bodics therefor

President’s proclamation under section 330, tarlff act of 1930, decreasing the
rates of duty fixed in paragraph 1115 (b) of the said act.
TREASURY DEPARTMENT,
OFFICE oF THE COMMISBIONER OF CUSTOMS,
Washington, D. C., March 23, 1931.

To collcctors of customs and others concerned:

There is published for your fuformation and guidance the appended proclama-
tion of the President issued under the provisions of sectlon 336 of the tariff
act of 1030 decreasing the rates of duty on the merchandise provided for in
paragraph 1116 (b) of the said act as follows:

Bodles, hoods, forimng, and shapes, for hats, bonnets, caps, berets, and simflar
articles, manufactured wholly or in part of wool felt, from 40 cents per
pound and 75 per cent ad valorem to 40 cents per pound and 85 per cent ad
valorem; and in addition thereto on all the foregoing, if pulled, stamped, blocked,
or trimmed (including finished hats, bonnets, caps, berets, and similar articles),
from 23 cents per article to 1214 cents per article.

These decreases will be effective on and after April 15, 1031.

(Signed) IF. X. A. EsLr,
Commissioner of Customs,

DECREASING RATES OF DUTY ON WOOL-FELT HATS AND BODIES THERKEFOR
By the President of the United States of America
A PROCLAMATION

WhEREAs under and by virtue of section 330 of Title I1I, Part II, of the act
of Congress approved June 17, 1930, entitled “An act to provide revenue, to
regulate commerce with foreign countries, to encourage the industries of the
United States, to protect American Inbor, and for other purposes,” the United
States Tariff Commission has investignted the differences in costs of produc-
tion of, and all other facts and conditions enumerated in sald section with
respect to, bodies, hoods, forms, and shapes, for hats, bonnets, caps, berets, and
similar articles manufactured wholly or in part of wool felt and hats bonnets,
caps, berets, and similar articles, made wholly or in part therefrom, finished
or unfinished, being wholly or in part the growth or product of the United
States and of and with respect to like or similar articles wholly or in part the
growth or product of the principal competing country:

WHEeREAS {n the course of sald investigation a hearing was held, of which
reasonable public notice was given and at which parties interested were given
reasonable opportunity to be present, to produce evidence, and to be hegrd;

WHERBAS the commission has reported to the President the results of said dn-
vestigation and its findings with respect to such differences in costs of
production;

Wnereas the commission has found it shown by said investigation that the
principal competing country is Italy, and that the dutles expressly fixed by
statute do not equalize the differences in the costs of production of the domestic
articles and the like or similar foreign articles when produced in said principal
competing country, and has specified in its report the decreases in the rates of
duty expressly fixed by statute found by the commission to be shown by said
investigation to be necessary to equalize such differences; and
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WaeReas in the judgment of the President such rates of duty are shown by
guch Investigation of the Tariff Commission to be necessary to equalize such
differences in costs of production;

Now, THEREFORE, I, HERBERT Hoover, Prestdent of the United States of America,
do hereby approve and proclaim the following rates of duty found to be shown
by sald investigation to be necessary to equallze such differences in costs of
production: :

A decrease in the rates of duty expressly flxed in paragraph 115 (b) of Title
I of sald act on bodles, hoods, forms, and shapes, for hats, bonuets, caps, berets,
and similar articles, manufactured wholly or in part of wool felt, from 40 cents
per pound and 75 per centum ad valorem to 40 cents per pound and 55 per centum
ad valorem;

And a decrease in the rate of duty expressly fixed, In addition thereto, in
paragraph 1115 () on all the foregoing, if pulled, stamped, blocked, or trimmed
(including finished hats, bonnets, caps, berets, and similar articles) (within the
Iimit of total decrcase provided for In snid act), from 256 cents per article to

1214 cents per article,
IN wiTNeEss wWHEREOF, I have hereunto set my hand and caured the seal of

the United States to be affixed." S .
DonE at the City of: Wnshington this 16"’ ﬁ?l'y:‘ot March, in the year of our
Lord nigeteen hundred and thirty-one, ind of the Independence of
[8EAL] the ”_Unlted States of Amerlea the one hund and fifty-fifth.
P HRRBERT HOOVER

By the Président:
Hewry L 871M80N 5
“ Beerctary of Btate,
' \ [No. 1941]
' : oo

i

Mr. SeingarN, of the -Treatury Department. Mr. Chairman, we
would like to insert in the record at thig point the Treasuyy’s report
on Senator Connally’s proposed, amendmelit to eliminate;the provi-
sion-in the bill to restrict the allowance of the $100 exemption to
resi(lents of the United States who have been out of the country
for dt least 48 Hours and to substituté therefor a new proyision under
which the allowance of the excmption would depend upgh reciprocal
action of any foreign contry concerned. I would also like to place
in the tecord a letter from Sécretary Hull to’Acting Djtector Bell of
the Buc get(i expressing the views of the ‘State Department on the

same amendment. o o

(The lettors referred to are as follows:) .

- <« FERUARY 11, 1038,
Hon. Pat HARRISON, . .
Chairman, Commtftes on Finance, e

United Siates Benate,

Dear Mg, CuamrMaN: Further reference is made to the request, dated Feb-

ruary 1, 1038, of the clerk of your committ.e for a report on an amendment
intended to be proposed by Scnator Connally to the customs administrative
bill, H. R. 8099.
. The proposed amendment would eliminate from H. R, 8009 the provision now
contained therein to restrict allowance of the $100 travelers’ exemption to
residents of the United States who have been out of the country for at least
48 hours, and would substitute therefor a new provision under which the allow-
ance of the exemption to residents of the United States returning from a con-
tiguous foreign country would be governed In certain respects by the practices
of the foreign country with respect to allowing a travelers’ exemption to its
residents who return from the United States.

The maximum limitation of $100 upon the aggregate value of articles which
could be passed free under the exemption would be retained, but if a con-
tiguous foreign country allowed its residents an exemption upon purchased
articles not exceeding, say, $42 (or an equivalent in foreign currency) in value,
the same limitation would apply to the exemption to be allowed by the United
States to its residents for articles purchased in that country. If the contigu-

~
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ous foreign country allowed no travelers’ exemption whatsoever to its resi-
dents, the United States would not apply its travelers' exemption to articles
purchased in that country. If the contiguous foreign country allowed a trav-
elers’ exemption to its residents only if they had remained abroad a specified
period of time, a corresponding time limitation would be imposed by the
United States upon the application of its travelers’ exemption to articles pur-
chased in that country. Whether the time limitation of the foreign country is
15 minutes, 15 days, or any other period of thne, the limitation to be enforced
by our customs ofticers would be the same,

Iv hus breen tie estblished policy for many years to accord under certain
conditions an exemption not cxceceding $100 to articles acquired abroad for
persontl or houschold use by returning residents of the United States. This
exemption is deemed necessary to facllitate the examination of the buggage of
arriving pussengers.  The provision of law granting this exemption hus, how-
ever, been constrped by the Department and by the courts as providing for the
free entry of only such articles as are purchased or otherwise nequired as an
incldent of the trip.  "This construction is believed to be reasonable and neces-
sary to protect Amerfean merchants and the practice would be expressly con-
firmed if section 31 of II. R. 8099, as passed by the House of Representatives,
should be enncted into law. The Department is of the opinion that the 48-hour
period during which passengers must remain abroad in order to claim the
exemption according to the terms of II. R, 8099, as passed by the House of
Representatives, shonld be retained in the bill for the purpose of assisting in
the admfnistration of the above-mentioned provision, and tlmt the lmitation
should be uniformly applied. In the absence of such a restriction, serious dif-
flenlty is being encountered by customs oflicers in determining the purposes of
passengers in making short trips abrond, and the restriction would eliminate
such problems nrising in connection with the return of passengers who have heen
abroad for a period of less than 48 hours,

If the practice were made dependent upon the action of the contiguous for-
eign country in which the articles were purchased, as provided in the proposed
amendments, there wonld be lack of uniformity and continuing uncertninty as
to the trentment to he aeccorded articles in pa«sengers’ baggage. The diffienl-
ties of administration of the laws governing passengers’ baggage would be
greatly inereased by the enactment of the proposed legislation, and if adequate
notice of changes made by foreign governmetuts should not be given, it would
be imposaible to insure conformity with the terms of the proposed amendments
during the period necessary for obtaining and disseminating information con-
cerning such ehanges.  For these reasons, the Department feels that the burdens
which would be involved in the administration of the propesed amendment
would ontweigh any ndvantages which might be obtained from its ennctment.

It should he noted also that Senator Connally’s proposed amendment con-
templates a distincetion in treatment between purchased artieles and artieles
acauired otherwise than by purchase. This would entail new administrative
difficulties of =erious consequence.

If your committee contemplates adoption of the pronosed amendment not-
withstanding the diffienlties it would ereate for travelers and the Treasory
Department, it is suggested that yon may desire to obtain the views of the
Department of State concerning fits reciproeal provisions,

Very truly yonrs,
WAYNE C. TAYLOR,
Acting Secretary of the Treasur.

Fepruary 11, 1938.

The Honorable D. W. BrLL,
Acting Director. Rurean of the Budget.

My Dear Mu. Bern: Reference {2 made to a lotter from Mrv, F. J. Bailey of
Febrnary 10, 1038, enclosing a copy of n proposed report of the Secretary of
the Treasury to the chairman of the Senate Committee on Finanee on an
amendment intended to be proposed by Senator Connally to a bill (. &, 8069)
to amend certain administrative provisions of the Tariff Act of 1930, and
reanesting the comment of this Department on the amendment,

By making the treatment accorded to the importation of goods from contig-
nous conntries by returning residents subject in cortain resneets to the con-
dition of reciproeity, the nmendment wonld probably result in different treat.
ment for the goods of different countries.  In my opinion, the amendment
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would be inconsistent with the general principle of uniform treatment of im-
ported goods In regard to customs matters, which Is an essential part of the
forelgn commereial policy of this Government,

Sincerely yours, Comvrrr, TToLL
RDELL

Senator Wawsh. I desire to place in the record numerous telegrams
and letters, relating to the pending bill or amendments thereto, which
I have received. The hearings on the pending bill, H, R. 8099, are
now closed and the subconmittee will stand adjourned.

NEw York, N, Y., February 8, 1938.

Ion. Davip 1, WALSH,
Chairman, Subcommittce of the Senate Committee on Finance,
Washington, D. C.;

Bill just introduced by Senator Pepper limiting to 50 the number of cigars
which may be imported free of duty under personal-use exemption clause, Tariff
Act of 1030. Under gencral $100 exemption now in force cigars are brought in,
particularly from Cuba, In large quantities affecting American cigar manu-
facturers’' and retall dealers’ practice. Violates entire spirit and intent of the
personnl-use exemption. No legitimate objection ean be raised to proposed
amendment. An obvious abuse detrimental to American industry. Should be

stopped at once.
B, A, Kung & Co., INc.

C16AR MANUFAOTURERS ASSOOIATION OF AMERICA, INC.,
New York City, February 7, 1938.
Hon, Davip I, WarsH,
The United States Senate, Washington, D. C.
My DeAr SeEnator: We wired you today and attach hereto a copy for con-

firmution,
We are taking the liberty of adding a word with respect to the need for this

legislation,

The Tariff’ Act of 1930, paragraph 1708, permits the importation, free of duty,
of articles up to $100 In value acquired abroad and brought back by residents
of the United States. As the langunge of the p.ragraph indicates, the purpose
of this proviso is to permit citizens to enjoy freedom from tariff restrictions
on articles which are acquired for their own personal use. This privelege is
susceptible to great abuse since the $100 lhmitation permits the fmportation of
articles in a far greater number than practicable for personal use. In view of
this clreumstance customs regulations were adopted limiting to 50 the number
of cigars which might be brought in under this exemption. IFor similar reasons
the regulations likewise limited to 1 wine gallon the amount of liquor which
might he brought in under this exemption. Recently a court deciston held that
these limitations exceeded the scope of administrative regulations.

With respect to Hquor the limitation on the exemption has been restored by
ennctment, in June 1936, of section 337 of the Liquor Tax Administrative Act,
which amended paragraph 1798 of the Tariff Act of 1030 by inserting the
limitation to 1 wine gallon of liquor.

The $100 Hmitation which is now applicable to cigars has been the subject of
continuous abuse. Cigars which command a price of approximately 15 cents in
the United States may be acquired in Cuba for the cquivalent of 5 cents. The
increasing popularity of cruises in the past few years has stimulated the prac-
tice of visiting Habana. This combination of circumstances has resulted in the
importation, tax free, of substantial numbers of Habana clgars to the detriment
of American manufacturers and dealers. It is obvious that the spirit and
purpose of the personal-use exemption are frustrated in the case of cigars by the
$100 allowance,

At the first sesslon of the Seventy-fifth Congress, Congressman Peterson intro-
duced II. R. 6791, to amend scction 1708 of the Tariff Act of 1030 by lmiting to
50 the number of clgars which may be brought in free of duty. The bill was
referred to the Iouse Ways and Mcans Committee, where it failed to receive
attentlon because of the intensive activity which that committee has been
devoting to tnx matters, There is now pending in the Senate IL R. 8099, which

b
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makes certaln admlulsteative amendments to the Tarlif Act. It {8 appropriate
thut H., R, 804, ns pending in the Senate, be amended by adding to it the bl
Hmiting to 60 the number of elgars which may be imported duty free,

There ean be no reagonable objeetlon to this amendment.  On the other hand,
the hnrm which it causes s been recently evidenced by the flood of protests of
retafl deators throughout the East concerning the abmse of the privilege con-
tined in seetfon 1708 of the TarifY Act of 119030, Persons vetarning from vaesu-
tion ernises have been bringhyg excessive quantities of Habana elgars, which,
In many cases, have been sold to friends and aequaintuuees,  ‘Phe suggesied
amendment would termfnate this obvious nbuse and Hmidt, to n reasonnble basis,
the privilege aceorded by this seetion 1708 of the Tarift Act of 1930,

If there ks any additdonal information or data which you require, please do
not hesttate to communieate with us,

Thanks for your cooperation,

Yeory truly yours,
) C1aAR MANUFACTURERS ABSOCIATION OF AMERI0A, INC,
By SaMmueL Brusmpire, General Counsel,

NEw Yorx, N, Y., February 7, 1938.

Hon. Davin I, WaLsi,
Chairman of the Subcommitice of the Senate Commiltee on Finance,
Washington, D. C.:

In commection with H., R, 8099 now lLefore you, may we request your con-
sideration of amendment introduced by Senator Pepper to it to 60 the
number of cigars which may be imported duty free under personul-use exemp-
tion clause, pavagraph 1, 798 Tariff Act of 1930. We are writing fully.

C16AR MANUFACTURERS ASSUOCIATION OF AMERICA, INC,
Arvaro M. GARiCI, President,

Passarc, N. J., February 8, 1938,

Homn. Davip 1. WatLsn,
Chairman, Subcommittee of the Senate Committee on Finance,
Washington, D, C.:

Bill just introduced by Senator Pepper limiting to 60 the number of clgars
which may be imported free of duty under personal-use exemption clause,
Tariff Act, 1030,  Under general $100 exemption now In force, cigars are
brought in, particularly from Cuba, in large quantities affecting American cigar
manutacturers nud retail dealers. Practice violates entlre spirit and intent
of the personal-use exemption. No legitimate objection can be rulsed to
proposed amendment, An obvious abuse, detrimental to American industry,
should be stopped ut once. We request your cooperution for favorable action
amendment now before Subcommittee of Senate Commeittee on Finance, David

I. Walsh, Chairman.
Ruy Svarez & Co.

PHILADELPHIA, PA., February 8, 1938.

Hon. Davip I, WarsH,
Chalrman, Subcommittee of the Senate Committce on Finance,
Washington, D. C.:

Lespectfully enlist your sapport to personal-use excmption bill H. R. 6701
Just introduced by Scuaior Pepper lmiting to 50 the number of cigars which
may be imported free of duty under persoual-use exemption clause Tariff Act,
1030. Under general $100 esemption uow in force cigars are brought in,
particularly from Cuba, in large anantities affecting American cigar manufac.
turers and retail dealers. Pructice violates entire spirit and intent of the
personnl-use exemption. Vve have been engaged in the manufacture of cigars
for 30 years Employ Awnerican labor, American distribution. Above practice
unfair to our industry. No legitimate objection can be raised to proposed
amendment. Obvious abuse should be stopped at once. We earnestly request
your cooperation for favorable action to amendment now before your committee,

GRrABOSKY BROS,
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New Youx, N. Y., February 8, 1938.

Hon. Davin I, WALsH,
Benate Ofice Building, Washington, D. 0.:

Wo respecetiully draw your attention to a bill introduced by Senator Pepper
Hmiting 60 cigars which may be Imported free of duty under personal-use exeup-
tion clnuse, ‘Tariff Act, 1030, Tourlsts with thefr familled returning from Cuba
wre bringlug in lrge quantitles of cigars, so that 1t has greatly affeeted the sale
of clgurs produced by the Unfted States nmnufacturers to sueh an extent that
ft 1s highly noticeable,  T'his practice violutes the entire spivit and fntent of the
personal exemptlon and we belteve no legitimate objecetlon enn be ralsed to the
proposed nmendment,  We respeetfully ask your cooperation for favorable a-tion
us to the amendmoent now hefore subcommittes of Senate Commlttee on Fiuanee,

David 1. Walsh, chadrman.
Max ScHwanz,

NEWARK, N, L., I'chruary 8, 1948,
Hon. DAvin I, Warst,
Chatrman, Subcommittce of the Senate Committee on Finance,
Uniled Rtates Scnate, Washington, D, (.

An amendment to H. IR 8099 has Just been introduced by Scnator Pepper Himdt-
fng to H0 the number of elgars imported free of duty under the personul-use ¢x-
cmption elause, Tarift Act of 1030. Under the $100 exemption now in foree
without limit on cigars, lurge quantities are belng brought in from Cubu and is
seriously affecting Amerfean clgar manufacturers and dealers, This practice
violates spirit nnd intent of personnl-use exemption. We reguest your coop-
cratfon and support of this amendment which will stop an abuse that is detrl-
mental to Amerlean industry, and partfeularly to manufacturers in the State of
New Jersey.,  We understand the nmendment s now hefore subcommittee of
Senate Committee on Finanee, Hon. David 1. Walsh, chairmnn.

Coxoress Croar Co,, INo.
Warrr & Boxsp, Inc,
P'orro RicAN AMERICAN Topacco Co,

New York, N. X., February 8, 1938.

Hon, DAvip 1. WALSH,
Chairman, Subcommitice of the Scnate Committee on Finance,
Washington, D. C.;

Bill just introduced by Senator Pepper limiting to 50 the number of clgars
which may be imported free of duty under personnl-use exemption clause Tarift
Act 1030. Under general $100 exemption now in force cigars are brought in
particularly from Cuba in large quantities, affecting Amerlcan cigar manufac-
turers and retafl dealers. Practice violates entire spirit and intent of the
personal-use exemption, No legitimate objection can be ralsed to proposcd
amendment, An obvious abuse detrimental to American industry. Should be
stopped at once. We request your cooperation for favorable action. Amend-
ment now before subcommittee of Senate Committee on Finance, David 1.
Walsh, chairman. During last Christmas holiday, to cite one Instance, we
Ic]éamed three couples on holiday cruise to Cuba brought back $600 worth of
clgars.

E. Reorxspure & Soxs,
Isaac ReocensBuro, Treasurer.

E, Porper & Co., Ixc,
- New York, N. Y., February 8, 1938.
Hon, DAavip 1. WALSH,
Washington, D. 0.
DEeaR Sie: The amendment which has just been introduced by Senator Pepper
(personal-use-exemption bill, H. R, 8099) merits your early and favorable

consideration.
Under the general exemption of $100 that is now the rule, cigars can be

brought into the United States from Habana in large quantities; this is done
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to so great an extent, that the business of retatlers and manufacturers in the
United States is adversely affected.

This practice {8 contrary to the spirit of the personal-uge exemption, and Is
damaging to American industry, and should be stopped.

It xeems to us that no renson can be put forward against the proposed
amendment, and we therefore earnestly request your favorable action upon the

amendment now before you,
Respectfully yours,
. I'orrrn & Co., Ino,

Ganrcry & Veaa,
New York, Pebruary 8, 1938.
Hon. Davip I, Warsh,
Chatrman, Subcommittee of the Scnate Lonunittee on Finanee,
Washington, D. C.

Hoxoranne Sik: In past years a grave Injustice has heen done to both the
retafler and manufacturer of domestle clgars, heenuse of the fact that people
going to Habana were allowed to bring into the United States $100 worth of
clgars duty free.

We understand that a bill has been introduced Hmitlng the duty-free nmount
to 50 cigars.  This proposed amendment certainly s a step in the vight direction
and at least will minimlze the importation of clgars in big quantitics, which
ultimately g detrimental to both retafl and wholesale trade.

We trust that this amendment which {8 now before the subcommittee of
the Senate Committee on Finanee, David I. Walsh, chairman, will receive your

wholehearted cooperation,

Very truly yours,
GARCIA & VEaA,

ANTONIO 1Y, GARCIA,

AL NIEGEL & Sons, INC,
New York, Felruary 8, 1938,
Hon, Davip 1. WaLsi,

Chairman, Subcommittee of the Scnale Committee on Finanee,
Washington, D. C.

DeAR SENATorR Warsti: We understand that Senator Pepper has just intro-
duced a bill restricting the number of clgars to 50 which may be imported
free of duty under the personal-nse elause of Tariff Act of 1930,

Cigars ave bronght in, particularly from Cuba, in quantities which nre hav-
fng an adverse effect on American clgar manufacturers, retail dealers, and
the cigar industry in general, under the $100 general exemption which is now
in force. This present practice, we feel, is obviously detrimental to American
industry mud violates the intent of the personanl-use exemption,

May we look forward to your cooperation for favorable action on the amend-
meut now before your committee?

Respectfully yours,
A. Sikeern & Sons, INo,

By Vicror SIkokL.

New YoRrg, N. Y., February 9, 1938.
Senator Davip 1. WaALsq,
United States Senate Building, Washington, D. C.:

We urgently request your support of bill introduced by Senator Pepper
Hmiting the number of cigars to 50 which may be fmported free of duty under
personal-use exemption clause, Tariff Act 1030. IHave personal knowledge of
large quantities of cigars being brought in by consumers from Cuba to the
great detriment of Amerlean manufacturers and dealers and will appreciate
your cooperation toward favorable action on amendment now before Senate

subcommittee on finance, David Walsh, chairman.
D. Emm KLEIN.

S
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SAN IFRANCI8CO, CALIF., February 9, 1938,
Hon, Davin 1. WaArLsn,
Uniled States Senate, Waskington, D, C.;

Re IL R, 8099 48-hour provision of section 31: May we respectfully eall your
attention statement made hefore your honorable committee by David R. Cralg,
Amerfean Retail Federation, on January 28, Californla retafl merchants par-
tieularly in southern purt of State suffering tremendous losses at present by
reason of existing unfair competitive condition through shopping across Mexiean
horder,  Respeetfully urge your fuvorable consideration and retention of 48.
hour provision of cection 31 above referred to,

CALIFORNIA RETAILERS ASSOrIATION,
MarcoLM McNAGITEN,
President,
Vincent D. KENNEDY,
Managing Dircetor,

Croan MAKERS' INTERNATIONAL UNION oF AMERICS,
Washington, D. ., February 1. 1038,

Hon, Par HARRISON,
Chairman, Scnate Finance Commillee,
Senate Office Building, Washington, D, (.

My DpAR M. CaAmramax: On helnlf of the Cigar Mukers’ International Unfon,
representing thousands of organized elgnr makers, dependent for their livelihood
on the production of cigars In the United States, we most enrnestly usk favor-
uble consideration of your committee and of the Sennte In support of the
mmendment of Senator Claude Pepper, now before you, whereln returning
tourists will be limited to the frce entry of not more than 50 cigars.

In making this request, we believe we have the support of the Treasnry
Department in thut the Treasury Department, on Its own volition, and realiz-
ing the loss of revenue made possible by what might be termed an evaston of
the Tariff Act, placed in force n regulation wherein roturning tourlsts were
limited to a free entry of 50 cigars. This protection to the employment oppor-
tunities of Amerlean cigar makers was removed as the result of a conrt decision
in a similar case. The American cigar makers look to the Congress to assist in
protecting their employment opportunities.  Iimployment opportunities of eigar
makers have been seriously affected by the entry into I'lorida, New York, and
other ports of thonsands of cigars purchased In Cuba, supposedly for the use
of the returning tourists. In reality these eigars have been used in whole or
In part in many eases to pay for the trip to Cuba by the co-called returning
tourists.

The wage structure for Amerlean cigar makers, producing cigars comparable
to those produced in Cuba, through collective bargalning, is considerably more
than the wages pald for similar work in Cuba.

In additton, the Government, under the present system, loses considerable
revenue which we feel should be the property of the Government as the law
intended it to be.

Trusting that we shall have your support and cooperation. and that this
amendment will soon be enacted into law, and with many thanks for your
courtesies and consideration. I am,

Sincerelvy vours,
R. E. Vax Hony,

President.
M. J. FLy~xN,
Legistative Representative.

(The following amendment to H. R. 8099, and statement relative
thereto, was submitted by Mr, Mark Eisner, attorney at law, New
York City, on behalf of the Toilet Goods Association, Inc., and the
Perfumery Importers Association:)

To H. R, 8099 add a new subdivision to section 304 (a) (3) to be subseetion

(k)"
“(k). Such article is used as part of an assembly of artlcles or with other
articles as or In connection with a container; and the Federal Trade Com-

416613817
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mission or other governmentnl ngoney Issues or s ixsned an order which would
preclude the appearanco on an fmported artlele of any mark which would
comply with the requirements o€ this sectlon.”

In order to make readily understandable the reasons why the amendment I
destred we will constder one specitle oxnmple, to wit, hottles nde in France
or In England to contain perfumes or taleum powders:

It Ix customary In the tollet-arvticles Industey to import what nre known
as concenteates of perfume to which In the Unlted Stutes adeohol I8 added
which completes the artlele,  While there Is absolutely no difference between
the perfume ux thus sold In the United States and the same perfume as sold
m Franee (heeanse the same coneentrates are used o Franee and the same
amount nnd grade of alcohol 1s added there to complete the article sold in
France) the Federal Trade Commission Is consistently holdloug that an arvtele
o manufuctured cannot be sold in Amerlea fn any form which will lead the
public to belfove that the completed avtlele was made In France, The Federat
Trade Commlssion therefore insists that even if the Inbel of the artiele con-
tudns no words which would fndiente French orvigln, the word “France” on the
bottle i€ the bottle were imported would tend Lo decefve the publle Into belteving
that the contents of the bottle nay have heen fmported as sueh, It will make
no difference i€ the bottle hax blown into {t or has aflixed to it the legend,
“Bottle mported from Freance” The Federal 'Urade Conundssion wil undoubt-
edly hold that this s enough to lead purt of the publie Into belteving that the
contents also were imported from France.

While it might be suggested that the label fndicating the contents of the
bottle might also say “Ingredients imported from France but assembled in the
United States™ and thus satisfy the Federal Trade Commission, n very great
hardship would be intlicted upon manufacturers for the reason that many of
them prefer to have thelr lbels indicate only the name of the artfcle and the
name of the manufacturer without nny surplus lnngunge.  Besldes, the Federal
Trade Commission insists that where such language is used it must be given
groat prominence and it will not be satisfled with the placing of a sticker on
some obscure part of the package.

The amendment will take eare of many situations where the Federal I'rade
Commission is satisfled with the label as it stands alone but not satisfled where
the same label is on a bottle marked with the country of origin., It should be
understond that the articles referred to in this amendment are not {mported
into the United States for resule, but are so imported for use only.

(Subsequently, at the request of Senator Hayden, of Avizona, the
following letter, addressed by him to the Secretary of State, concern-
ing his amendment to H. R.8099, was ordered placed in the record.
See pp. 179-187.)

UNITED STATES SENATE,
February 16, 1938,
The honorable the SBCRETARY OF STATE,
Washington, D. C.

My DeAr S1m: I have just read n copy of your letter of February 10 to the
Acting Director of the Bureaun of the Budget, with reference to an amendment
1 have proposed to I R, 8699, now pending before the Senante Committee on
Finance.

May I respectfully suggest that you have totally misunderstood the purpose
of my amendment. What my proposal seeks to accomplish cannot he better
stated than in the words of the Acting Secretary of the Treasury in hix letter
of Fehrnary 11 to Senator Harrison:

It is believed that the enactment of the proposed amendment will extend
the application of the rate of T4 cents per pound to dates packed In a manner
not in nse at the time of the ennctment of paragraph 741 of the Tariff Act of
1030. The intent of Congress, as indicated in the Congressional Record of
February 19, 1030, pages 4067 to 4075, inclusive, was to impose n rate of 7%
cents per pound on dates packed in small containers weighing with the contents
10 pounds or less so as to induce the packing of dates In the United States.”

Transiated into undiplomatic language, the ahove statement may be inter-
preted to mean that last year certain Amerfean importers. by a slick trick,
evaded the clear intent of the law. I do not want to see them get away with
it again, and seek no more than a restoration of the Tariff Act of 1930 as it

was enforced for more than 6 years.




GUSTOMS ADMINISTRATIVE ACT 255

I am glud to note that you are engaged In the negotintion of n trenty of
commerce with Iraqg, and beg to say that It s my understanding that only a
very minor proportion of the dates imported Into the Unfted Stuates from that
country I8 In packuges of 10 pounds or less. I mn sure that the Govermment
of Iraq cannot be very vitnlly concerned wlith respeet to the small volume
of export package dates, slnce In 1038 Irag sent to the United States n total
of 27,000,000 pounds of dates with pits, and 17,800,000 pounds of pitted dates.
My sole Interest Is to provide that the packaging of dates for the Amerlean retall
trade shull be done under sanltary condittons in the United States rather than
In Iraq and in other near castern countries where trachomn and ke infectlons
diseases arve prevalent,

I bad forgotten that there was any import duty at all on bulk dates and
would have no objeetlon to cutting in half the exlsting dutles of 2 cents per
pountd on pitted dates and 1 cent per pound on dates with pits. I would not
even object to the entire ellmination of the present tarlff on bulk dates if you
have the requisite authority of law.

I shall nwalt your prompt reply.

Very sincerely yours,
Cant HAYDEN,

Unlled States Senate,
(Wheroupon at the hour of 12 noon, the committee adjourned.)

O



