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L DESCRIPTION OF S. 505—“MEDICARE-MEDICAID AD-
MINISTRATIVE AND REIMBURSEMENT REFORM ACT
OF 1979”

Section 2, Criteria for Determining Reasonable Cost of Hospital

Services

Background )

The rapid growth in the costs of hospital care has focused in-
creasing attention on hospitals and the methods currently used to
reimburse hospitals. Cost-based reimbursement such as that utilized
by medicare and medicaid, in particular, has been widely criticized as
inflationary. There is little in the way of pressure on hospitals so paid
to contain their costs, since, generally, any increases are simply passed
along to the third party payors. The present “reasonable costs” pro-
cedures under the medicare program are not only inherently infla-
tionary—because there are no effective limits on what costs will be
recognized as reasonable—but also contain neither. incentives for effi-
cient performance nor true disincentives to inefficient operation.

Summary

The bill modifies the method of reimbursement for hospitals under
the medicare and medicaid programs. Under the new method, to be
eflective with hospital reporting periods that begin after June 30, 1980,
reimbursement for most of a hospital’s inpatient routine costs (essen-
tially costs other than such ancillary expenses as laboratory, X-ray,
pharmacy, etc.) would be related to a target rate based on similar
costs incurred by comparable hospitals.

This initial system, described more fully below, would be studied
and extended on an as-ready basis. Based on recommendations of a
proposed Health Facilities Costs Commission, 8 permanent system
would be developed over time which would establish payment rates
and provide incentive payments with respect to all hospital costs and
to costs of other institutions und organizations which are reimbursed
on & cost basis. Continuing efforts would be made by the Commission
to refine and improve the system of classification and comparison so
as to achieve the greatest equity possible.

The Secretary would appoint the members of the new Health Facil-
ities Costs Commission on or before January 1, 1980. The Commis-
sion would consist of 15 persons who are expert in the health facili-
ties reimbursement area. At least three of the members would be
representatives of hospitals and at least eight would be representatives
of public (Federal, State and local) health benefits programs.

The method of reimbursement established by the bill for routine
hospital costs would be as follows. Comparisons among hospitals
would {)e élnadqfl;x: . s by bed

. Classifying hospitals in groups by bed size, of hospi
rural or urban location, or other critezia estmhed b)? %
Secretary; and

a)
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2. Comparing the routine costs (as defined for purposes of
agplying the medicare routine cost limits under present law)
of the hospitals in each group, except for the following routine
variable costs: capital and related costs; costs of education and
training programs; costs of interns, residents, and nonadminis-

" trative physicians; costs; and malpractice insurance costs.

When classifying hospitaE by hospitals which are primary
affiliates of accredited medical schools would be a separate category,
without regard to bed size. ‘

- A per diem target rate for routine operating costs would be deter-
mined for each hospital by :

1. Calculating the average per diem routine operating cost for
each group of hospitals under the classification system (excluded
would be newly-opened hospitals and hospitals which have sig-
nificant cost differentials because they do not meet standards and
conditions of participation as providers of services) ; and

2. Determ.xmm.gl the per diem rate for each hospital in the group
by adjusting the labor cost component of the group’s average per
diem routine costs for area wage differentials. In the first year
of the pro only, an adjustment would be allowed where
the hospital can demonstrate that the wages paid to its employees
are significantly higher than the wages other employees in the
area are paid for reasonably comparable work (as compared to
the ratio for other hospitals in the same group and their areas).

Hospitals whose actual routine operating costs fell below their target
rate would receive one-half of the difference between their costs and
their target rate, with the bonus payment limited to 5 percent of their
target rate. In the first year, hospitals whose actual costs exceeded
their target rate, but were no more than 115 percent of that rate
would be paid their actual costs. Those with costs above 115 percent of
their target rate would have their reimbursement limited to 115 per-
cent of the target rate,

In the second and subsequent years of the program, the hospital’s
maximum payment rate would be increased by the actual dollar in-
crease in the average target rate for its group during the preceding
vear. In calculating the group averages, one-half of costs found ex-
cessive would be excluded from the calculation.

Adjustments to & hospital’s target rate would be made for changes
in the hospital’s classification. Hospitals which manipulate their
patient mix or patient flow, reduce services, or have a large proportion
of routine nursing services provided by private-duty nurses would
also be subject to an adjustment. Also, a hospital would qualify for
any higher target rate that is applicable to the hospitals placed in the
bed-size category which contains hospitals closest in bed-size to its
actual bed-size. :

Adjustments would be made to the target rates of hospitals which
demonstrate that their costs exceed their rates because of (1) low
utilization justified by unusually high standby costs necessary to meet
the needs of a particular area; (2) atypical cost patterns of newly
opened hospitals; (3) services changed for such reasons as consolida-
tion, sharing, and approved addition of services among hospitals (e.g.,
costs associated with low utilization of a new wing) ; and (4) greater
intensity of patient care than other hospitals in.the same category.
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Some hospitals have consistently shorter lengths-of-stay in h'unnf i
patients their group average for a reasonably similar mix o
patients with comparable diagnoses. To the extent that s hospital
can demopstrate the shorter stays result from an, “intensity”
of service which makes it necessary for the hospital to incur
additional costs, such additional costs per day, to the extent reason-
able, would be reooﬂnmd under the “intensity” exception provision.

H’ospxtalswould exem from the proposed cost limits if: (a)
the hospital is located in a State which has a generall{ applicable hos-
ﬁital reimbursement control system which applies at least to the same

ospitals and kinds of costs as are subject to the new reimbursement
reform system; and (b) the State requests use of its own system and
demonstrates to the satisfaction of the Secrburg tlmtl using the
State’s system, total medicare and medicaid reimbursable costs for
hos(f)itals in the State will be no greater than if the Federal system
had been :ﬂ)licable. A State which exceeds, in the gate, the costs
which would otherwise have been paid under the Federal ﬁgrama for
any two-year period would be covered under the Federal limits begin-
ning with the subsequent year. The amount of the excessive payments
would be recouped over subsequent periods through appropriate re-
duction (not in excess of one percent annually) in cost limits
otherwise applicable,

States which obtain a waiver would be reimbursed for the medicare
program’s proportionate share of the cost of operating the State
reimbursement control system. The State’s medicaid program would
)ay its proportionate share of costs, which would be matchable with

ederal funds as an administrative expense.

Medicare and medicaid would also pay a proportionate share of
startup costs of :Bpmved State reimbursement control systems. The
Federal share of the startup costs would be the same proportion as the
Federal payment for inpatient hospital costs in the State bears to the
total inpatient hospital costs which are subject to the State system.
For example, if the Federal Government pays, through medicare and
medicaid, 40 percent of the total hospital costs in the State that are sub-
ject to the State system, it would be liable for 40 percent of the State
program’s startup costs.

Section 3. Payments to Promote Closing and Conversion of
Underutilized Facilities
RBaclkground :

Studies have pointed to a national surplus of short-term general
hospital beds ranging as high as 100,000 or roughly 10 percent of total
available beds. Excess capacity contributes significantly to hospital
costs since the initial construction and financing expenses have to be
recovered through the hospital reimbursement structure. In addition
there are the continuing expenses associated with maintenance and
non-patient services involved in keeping an empty bed ready for use.

Summary

The bill provides for including in hospital reasonable cost payments,
reimbursement for capital and increased operating costs associa
with the closing down or conversion to approved use of underutilized
bed capacity or services in nonprofit short-term hospitals. In the case
of for-profit short-term hospitals, reimbursement would be limited to
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increased openting costs. This would include costs which might not
be otherwise reimbursable because of pa t “ceilings”, severance
ay, “mothballing” and related expenses. In addition, payments could
continued for reasonable cost capital allowances 1n the form of
depreciation or interest which would ordinarily be applied toward
payment of debt outstanding and incurred in connection with the
terminated beds. In the case of complete closinf down of a hospital,
payments would continue toward repayment of any debt, to the ex-
tent previously recognized b{ the program, and actually outstanding.
The Secretary would establish a Hospital Transitional Allowance
Board which would consider requests for such payments. Appropriate
safeguards would be developed to forestall any abuse or speculation.
Prior to January 1, 1983, not more than 50 hospitals could be paid a
transitional allowance in order to permit full development of proce-
dures and safeguards. This limited application will also provide Con-
with an opportunity to assess the effectiveness and economic
effect of this approach in encouraging hospitals to close or modify
excess and costly capacity without suffering severe financial penalty.

Section 4. Federal Participation in Hospital Capital Expenditures

Background

Under section 1122 of the 1972 amendments, the Secretary is re-
quired to seek contract agreements with the States for their review of
capital expenditures in hospital and other health care facilities which
exceed $100,000, change the bed capacity, or substantially change the
services in the facility. HEW may deny medicare and medicaid reim-
bursement for depreciation or interest costs related to capital expendi-
tures disarprova by the State.

The bill provides for changes to be made in the current law limita-
tions on medicare and medicaid payments related to hospital capital
expenditures. These changes link the procedure more closely to the
Federal health planning law (Public Law 93-641) by requiring that
the designated planning agency (the State Health Planniing and De-
velopment Agency as designated under section 1521 of the Public
Health Service Act) approve capital expenditures in excess of $150,-
000 as a condition of medicare and medicaid reimbursement for both
capital and direct operating costs associated with those expenditures.
Regulations developed by the Department to implement this section
should allow for speedy replacement of capital plant and equipment
in certain emergency situations.

A special procedure is established for approval of proposed capital
expenditures in metro;l)lolitan areas which include more than one State
or jurisdiction. In such cases the designated planning agencies of all
the States or jurisdictions in the area must approve the expenditure,
or it would be considered disapproved for purposes of reimbursement,
subject to review and reversal by the Secretary.

The bill also makes it clear that the capital expenditures limitation
does not apply to simple changes of ownership of existing and opera-
tional facilities which create no new beds or services and clarifies that
the provision does apply to home health agencies and facilities which
are part of a health maintenance organization.
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Section 5. Agreements by Pléysicians to Accept Assignment of

Background
dlrl:glments thiof)egh sicians’ servtilf:s ;lmd.er mm{h? made
i to ciary or to the physician B 8ervice
depending upon whether the xtelmzels bill method or assignment
method is used when requesting &:ymenf: from the carrier, An assign-
ment is an agreement between physician and the medicare bene-
ficiary under which the beneficiary “I&SL.S” to the physician his rights
to benefits for covered services included in the claim. In return, the
physician must agree to accept the reasonable charge determined lX
the carrier as his full charge for the items or services rendered.
};fsicign may accept or refuse requests for assignments on a bill-by-
1 b&ilS.

Total assignment rates and net assignment rates (which excludes
claims from hospital-based Pll‘xysicians and group practice pregayment
plans) have been declining. The netssignment rate is presently about
50 percent.

Summary

The bill provides incentives for physicians to accept assignments
for all their medicare claims. Under the bill there would be “par-
tilcipating” physicians, a concept employed by many Blue Shield

ans.

P A “participatinﬁ" physician is an M.D. or D.O. who voluntarily
agrees to accept the medicare reasonable charge, as payment in full
for all services to all his medicare patients. Agreements would be
cancellable or concluded on the basis of 30 days’ notice. “Nonpartici-
pating” physicians could continue to elect to use the assignment
method of billing on a claim-by-claim basis, as under present law.

To expedite payment of claims from participating physicians, the
bill provides that the Secretary would establish appropriate proce-
dures and forms whereby : (1) such physicians would submit claims on
one of various simplified bases, and these claims would be given pri-
ority handling by the part B carrier; and (2Liuch physicians would
obtain signed forms from their patients making assignment for all
services furnished to them and authorizing release of medical informa-
tion needed to review the claim.

The bill provides for the payment of an “administrative” cost-sav-
ings allowance of $1 per eligible patient to a participating physician
covering all services included in a multiple billing listing. Two sepa-
rate allowances would not k@ made for billing on two listings of items
ordinarily included in a single visit or service or for different services
which were provided to the same Y‘atient within a 7-day period. With
respect to inpatient or outpatient hospital care, the administrative al-
lowances would be payable only in the case of a surgeon or anesthesiol-
ogist, or attending physician or consultant whose principal office and
place of practice is outside the hospital, and only where such physicians
ordinarily bill and collect directly for their services. No administrative
allowance would be payable in the case of claims solely for labora-
tory tests and X-rays undertaken outside of the office of the billing
physician.

* 41-561—79——12



The committee expects the revised procedures to improve program
efficiency and encourage more physicians to accept assignment. For
example, if & pl;éxicim who does not accept assignments today, and
whose routine office visit charge is $10, s “participating”
physician, he would receive an extra §1 allowance for that visit plus
probably save at least another $1 in billing, collection and office
paperwork costs. In effect, his net practice income from that visit
could increase by 20 percent as a result of “pu;uncrlsmon”. The phy-
sicians with the lowest charges (often those In or ghetto areas)
would benefit most from participation, as the cost-savings allowance
and the office administrative cost reduction would represent s greater

percentage of their charges
Section 6. Hospital Associated Physicians

Background

Many physicians in the fields of radiology, anesthesiology, and
pathology generally engage in a variety of professional activities in-
cluding teaching, research, administration, and other hospital activi-
ties in addition to furnishing or supervising medical services for indi-
vidual patients.

Under present law, a variety of payment mechanisms are recognized
for reimbursement pu One form involves an arrangement be-
tween physicians and the hospitals under which the physicians’ com-
pensation is based on a percentage of departmental gross cha or
of net collections. These percentage a ments generate substan-
tially higher costs to medicare and medicaid than other forms of com-
pensation, which are more directly related to personally rendered
professional time and effort.

Summary

The bill preserves the eligibility of radiologists, pathologists and
anesthesiologists to be paidil? medicare and medicaid on a fee-for-
service basis for patient care services which they personallig)erform
or personally direct. Services which the physician may perform for
the hospital as an executive, educator or supervisor would be reim-
bursed only through the hospital insurance program on a reasonable
cost basis. Percentage or lease ts would ordinarily not be
recognized for medicare and medicaid reimbursement purposes to the
extent they exceed what would have been paid to an employed phy-
sician, These provisions were developed with the help of representa-
tives of the American College of ology and the American Society
of Anesthesiologists. This section will avoid excessive payment to
some physicians for services which they do not personally provide.

The provision in present law which permits 100-percent payment
for inpatient radiology and pathology tests, instead of 80 percent
as is the case with all other physician services under medicare, would
be restricted to physicians who agree to become “participating
physicians.”
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Section 7. Use of Approved Relative Value Schedules

Background .

Third-party payors have often employed relative value schedules
to determine payment rates for the many different services and pro-
cedures whicf physicians perform. These are lists of medical ‘Yro-
cedures and services which set forth comparative numerical values
for each. These useful mechanisms for assessing reasonsableness of
physicians’ fees have recently been cited by the FTC and the Depart-
ment of Justice as being conducive to price fixing by the physician
groups that have traditionally been responsible for their develop-
ment. '

Summary

The bill authorizes the Secretary to approve the use of terminolo
systems and relative value schedules by ﬁhysicians in billing medi-
care, medicaid and for other p e purpose of this amend-
ment is to establish a common age to describe the kinds of
services that are covered under public and private health benefit
plans and to provide for a more rational basis for evaluating the
reasonableness of fees.

Section 8. Teaching Physicians

Background

Section 227 of Public Law 92-603 is intended to make it clear that,
under medicare and medicaid, fees-for-service should be paid for
medical care in teaching hospitals only where a bona fide private
doctor-patient relationship exists. A further delay in the H!)rovmonfs
implementation is neede(s) to afford the Secretary of HEW addi-
tional time to consult with members of the medical education com-
munity and publish the necessary regulations.

Summary

. The bill would extend, from October 1, 1978 to October 1, 1979, the
implementation date for section 227.

Section 9. Certain Surzical Procedures Performed on an
Ambulatory Basis

Background

_There are a number of surgical procedures which are often pro-
vided on an inpatient hospital basis even though they can often, con-
sistent with sound medical practice, be performed at far less cost on
an ambulatory basis. Medicare discourages the medically appropriate
use of ambulatory surgery because the pro does not recogni
charges for the use of the special surgical éacilities in a physician’s
Euvqtt:]oﬁ'we or a free-standing surgical facility that is not part of a

ospital.
Suminary

The bill would permit medicare reimbursement on the basis of an
all-inclusive rate to free-standing ambulatory surgical centers and to
physicians performing surgery in their offices for a listed group of
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gurgical procedures. Such procedures include those which are often
provided on an inpatient hospital basis but consistent with
sound medical practice, be performed on an ambulatory basis. The
rate would encompass reimbursement for the facility, physician and
related services, including normal pre- and post-operative visits and
routine laboratory and other diagnostic tests usually associated with
the procedure.

The list of procedures eligible for such reimbursement would be
specified by the Secretary following consultation with the National

rofessional Staxlxdgurdlz ReViilw Council aén%;ppro riate medical
organizations including specialty groups. Subsequently, procedures
could be added or deleted as experier%cr: £ctated. WY P

The provision will encourage performance of surgery in generally
lower cost ambulatory settings, where apgropriate, instead of the
more expensive hospital in&)atlent setting. It anticipates that States
will want to monitor the effectiveness of the new benefit with a view
toward making similar modifications in their medicaid J)m

Normal review of such claims by Professional Stan ar£ Review
Organizations, carriers and other existing review mechanisms should
work to safeguard against inappropriate performance of procedures
on an ambulatory basis.

Under the bill, the physician operatinf in his own office who accepts
an assignment would have no deductible and coinsurance applied to
his ambulatory surgical all-inclusive payment. Similarly, a reimburse-
ment for the use of the facilities in an ambulatory surgical center
would be exempted from the deductible and coinsurance where the
center accepts assignment. In the case of an ambulatory surgical center,
the overhead allowance could be paid directly to the center and the
professional fee could be paid directly to the Ehysician. The deductible
and coinsurance would be waived for the physician fees for services
performed in connection with listed surgical procedures in hospital
outpatient departments. .

The overhead factor is expected to be calculated on a prospective
basis (and periodically updated) utilizing sample survey and similar
techniques to develop reasonable estimated overhead allowances for
each of the listed procedures which take account of volume (within rea-
sonable limits). It is not intended that an individual physician’s fi-
nancial records be audited in order to determine his specific overhead
allowance. What is intended is a reasonable estimate of such costs for
physicians generally performing such procedures.

Section 10. Criteria for Determining Reasonable Charge for
Physicians’ Services
Background

Medicare currently utilizes more than 200 different “localities”
throughout the country for purposes of determining part B “reason-
able” charges. For example, one State has 28 different localities. The
committee notes that this has led in many instances to marked and
unjustified disparities in areas of the same State in the prevailing
charges for the same service. Additionally, under present law, all pre-
vailing charges are annually adjusted upward to reflect changes in the
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costs-of practice and wage levels. The effect of present law is to further
widen the dollar gap between prevailing charges in different localities.

Summary

The bill provides for the calculation of statewide median charges
(in any State with more than one locality) in addition to prevailing
charges in the locality. To the extent that any prevailing in &
locality was more than one-third higher than the statewide median
charge for a given service, it would not be automaticaily increased each
year. This provision would not reduce any &mvaﬂmg charges cur-
rently in effect. However, it would operate, to'the extent given charges
exceed the statewide average by more than one-third, to preclude auto-
matically increasing those charges.

Background 1

Under existing law, medicare allows a new doctor to establish his
customary charge at not greater than the 50th percentile of prevailing
charges in the locality.

Summary :

The bill would permit new physicians in localities, designated by the
Secretary as physician shortage areas, to establish their customary
charges at the 75th percentile of prevailing charges (rather than the
50th) as & means of encouraging octors to move 1nto these communi-
ties. It would also permit doctors presently practicinﬁ in shorta
lareals to move up to the 75th percentile on the basis of their actual g
evels,

Section 11. Payment for Certain Antigens Under Part B of
Medicare

Current medicare law does not permit reimbursement for an antigen
prepared by a physician unless he also administers it. However, it 1s a
common practice, especially in rural areas, for other dispensary prac-
tices to be followed—e.g., for a local doctor to refer a patient to an
allergist who prepares a supply of antigens for the referring doctor’s
use.

Summary

The bill amends current law to permit payment under medicare for
the preparation by an allergist of a reasonable supply of antigens dis-
pensed or administered under the supervision of a physician,

Section 12. Payment on Behalf of Decersed Individuals
Background

Under present law, .nedicare can only pay a claim on behalf of a
deceased beneficiary where the physician accepts an assignment or
where the family has actually paid the bill. Where a physician refuses
an assignment, families have encountered difficulty in raising sufficient
cash to pay the bill in order to be eligible for payment by medicare.
Summary

The bill would permit payment by medicare to be made to the spouse
or other legal representative of a deceased medicare beneficiary on the
basis of a nonreceipted bill
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Section 13, Hospital Providers of Long-Term Care Services

Background |

Many rural hospitals are the only source of acute care in their com-
munities and as such, are a n and vital resource to the people
‘they serve, Although many of these hospitals have recognized that the
‘use of their acute care for needed ong-term-care services during
periods of excess bed capacity would be desirable, current program
participation requirements under medicare and medicaid have discour-
aged these hospitals from doing so.

Under present law, a hospital-based skilled nursin facili]tﬂ (SNF)
-can participate in medicare and medicaid only if t:ghe facility is an
identifiable, separate unit within the institution. :

This requirement developed primarily to establish a separate cost
center for purposes of grorﬁmm reimbursement. However, it has proven
to be administratively burdensome and financially detrimental to many
small hospitals. In addition, the identification of specific beds, staffing
and other program requirements have not allowed sufficient flexibility
in meeting episodic demand for acute beds—an important considera-
tion when working with the small total bed complement characteristic
of many rural hospitals. <

Summary’

The bill establishes a simplified cost reimbursement formula which
would permit small rural hospitals to avoid the requirement for sepa-
rate patient placement within the facility and separate cost finding.

Reimbursement for routine SNF services under medicare would be
at the average rate per patient-day paid for routine services during
the previous calendar year under medicaid to SNFs located in the
State in which the hospital is located. Reimbursement under medicaid
would be at the rate paid to SNFs and ICFs in the previous year.
Reimbursement for ancillary services would be determined in the same
manner as under present law.

Reimbursement under the new formula would be allowed in a hos-
pital which (1) has less than 50 beds; (2) is located in a rural area;
and (3) has been granted a certificate of need for the provision of
long-term-care services. .

Since the 5eneral stafing pattern in small rural hospitals is rela-
tively fixed due to minimum staffing requirements, there should be

‘opportunities for providing needed long-term-care services at very
little additional cost. :

The proposed new reimbursement method is ontional and hospitals
may continue to elect to establish distinct part SNFs as provided for
under existin% law. In addition, it is not the intention that this provi-
sion prohibit States from continuing to use other approved reimburse-

"ment methods under State medicaid plans. ‘

" The bill provides that within 3 years after enactment the Secretary
shall report to Congress concerning whether a similar provision should
be extended to other hospitals where there is a shortage of long-term-
care beds, regardless of number of beds or geographic location.
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Section 14. Reimbursement Rates Under Medicaid for Skilled
Nursing Facilities and Intermediate Care Facilities'

Background . L

~ Present law requires States participating in medicaid to pay skilled
nursing facilities (SNFs) and intermediate care facilities (ICFs) on
a reasonable cost-related basis, This requirement, added by section 249
of the Social Security Amendments of 1972, gives States the option
of using medicare’s reasonable cost reimbursement formula for pur-
poses of reimbursing SNFs and ICFs or developing other reasonable
cost-related methods of reimbursement acceptable to the Secretary.

There has been considerable controversy over whether the reim-
bursement mechanisms developed under section 249 may include an
allowance in the form of incentive payments related to efficient per-
formances by providers. o

There was no intent, in enacting section 249, to preclude such allow-
ances if they are related to efficient provider performance. The pro-
posed clarifying provision would insure that States have the option
to include incentive allowances related to efficient performance in re-
imbursement formulas under section 249 of Public Law 92-603.

The bill allows States the option, when computing reimbursement
rates under medicaid to a SN¥ or ICF, to include reasonable allow-
ances for the facility in. the form of incentive payments related to
efficient performance. ' :

Section 15. Medicaid Certification and Approval of Skilled Nursing
and Intermediate Care Facilities

Background

At present, the decision as to whether a skilled nursing facility
(SXNF) or an intermediate care facility (ICF) is qualified to partici-
pate in the medicaid (title XIX) program is made by State agencies.

However, for skilled nursing facilities participating under medi-
care only, or both medicare and medicaid, the Secretary of HEW is
the final certifying officer.
. State certification of SNF's and ICF’s results in lack of uniformity
in the application of the Federal standards to which all such facilities
are subject. ' :

Use of provider agreements without fixed expiration dates has in
the past caused difficulties and delays in decertifying a facility with
serious deficiencies.

Summary

The bill would establish a uniform health care facility certification
‘process for medicare and medicaid long term care facilities. As under
present law, the appropriate State health agency would survey facili-
ties wishing to participate in either (or both) medicare or medicaid
The bill provides, however, that the Secretary make a determination
as to eligibility and advise the State if a facility meets the basic re-
quirements for participation as a medicaid SNF or ICF, The Secre-
tary would specify the length of time (not to exceed 12 months) for
which approval could be granted.
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Facilities dissatisfied with the findings of the Secretary would be
entitled to s hearing by the Secretary and to judicial review.

Section 16, Visits Away From Institution by Patignts of Skilled
Nursing or Intermediae Care Facilities

Background

Until recently, HEW policy has limited Federal gayments for the
cost of reserving beds in skilled nursing facilities (SNFs) and inter-
mediate care facilities (ICFs) for medicaid patients temporarily away
from the institution. The regulations permitted Federal funds to be
used to reserve a bed for 15 days each time a patient was in a hospital
for acute care. They also permited Federal contributions for a total
of 18 days during a 12-month period when patients were visiting their
homes or other places for therapeutic reasons.

The Health gare Financing Administration has amended the regu-
lations to remove all limitations on Federal funding of therapeutic
absences. Currently, however, there are no requirements in existing law
setting forth policies with respect to reserving beds in SNFs an ICFs.

Summary

The bill provides that visits outside of the SNF or ICF would not
necessarily constitute conclusive proof that the individual is no longer
in need of the services of the SNF or ICF. However, the length and
frequency of visits must be considered, together with other evidence,
when determining whether the individual is in need of the facility’s
services. The provision thus prohibits the Secretary from imposin
puénerica] limits. Such matters should be left to professional medica
judgment.

Section 17. Notification to State Officials

Background

There have been instances where the Governors and chairmen of
the appropriate legislative and appropriation committees in State
legislature have not been informed on a timely basis of deficiencies
or potential compliance issues involving Federal-State programs au-
thorized under the Social Security Act.

Summary g

The bill provides that if the Secretary notifies a State of any audits,
quality control performance reports, deficiencies, or changes in Fed-
eral matching payments under programs authorized under the act,
simultaneous notification would also be made to the Governor of the
State and the respective chairmen of the legislative and appropriation
committees of that State’s legislature having jurisdiction over the
affected program.

Section 18. Repeal of Section 1867
Background
The original 1965 medicare legislation provided for the establish-
ment of the Health Insurance Benefits Advisory Council (HIBAC).
This Council was to provide advice to the Secretary on matters of
general policy with respect to the administration of medicare. The
Social Security Amendments of 1972 modified the role of the Advisory
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Council so that its function would be that of offering suggestions for
the consideration of the Secretary on matters of general policy in both
the medicare and medicaid programs.

Summary

In view of the establishment of other advisory groups, and the Sec-
retary’s authority to establish ad hoc advisory bodies, the bill would
terminate HIBAC.

Section 19. Procedure for Determining Reasonable Cost and
Reasonable Charge
Background

Some hospitals and other organizations that are reimbursed by
medicare and medicaid deal with contractors, employees or related
organizations, consultants, or subcontractors who are paid (in whole
or in part, in cash or kind) on the basis of percentage arrangements.
organizations, consultants, or sub:icontractors who are paid on the basis
of (in whole or in part, in cash or kind) percentage arrangements.

Such arrangements can take several forms. For example, some
involve business contracts for such support services as computer and
data processing, financial and management consulting, or the furnish-
ing, of equipment and supplies to providers of health services, such as
hospitals. Charges for such services are subsequently incorporated
into the cost base against which medicare and medicaid make their
payment determinations.

‘T'he contracts for these support services specify that the remunera-
tion to the suppliers of the services shall be based on a percentage of
the gross or net billings of the health care facilities or of individual
departments. Other examples involve landlords receiving a percentage
of provider gross (or net) income in return for office space, equipment,
shared waiting rooms, laboratory services, custodial and office help and
administrative services. Such arrangements can be highly inflationary
and add costs to the programs which may not reflect actual efforts
expended or costs incurred.

Summary :

The bill provides, except under certain specified circumstances, that
reimbursement to contractors, employees or related organizations, con-
sultants, or subcontractors at any tier would not be recognized where
compensation or payments (in whole or part, in cash or kind) as based
upon percentage arrangements.

The prohibition against percentage arrangements contained in this
section of the bill would include payment of commissions and/or
finders’ fees and lease or rental arrangements on a percentage basis.
It would also apply to management or other service contracts or
provision of services by collateral suppliers such as pharmacies, labo-
ratories, etc. The percentuge prohibition would flow both ways either
from the supplier or service agency back to the provider or organiza-
tion, or from the original provider or organization to the supplier or
service agency.

There is no intent, however, to interfere with certain types of per-
centage arrangements which are customarily considered normal com-
mercial business practices such as the commission paid to a salesman.
Further, the bill does not prohibit reimbursement for certain percent-

41-561—79—3
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age arrangements such as a facility mmanagement contract where the ar-
rangement contributes to efficient and economical operation.

For example, under some existing management contracts, the con-
tractor receives both a percentage of operating expenses as a base
management fee, and a share of the net revenues of the institution
after all costs have been met. Where the contractor’s percentage share
of net revenues exceeds the percentage on which the base management
fee is calculated, the contractor could have a strong incentive to con-
tain operating expenses. Of course, under such circumstances, the
reasonableness of the percentages applicable to the operating e
would have to be considered in terms of comparison with the costs
incurred in the management and/or operation of reasonably compa-
rable facilities which do not utilize such contracts.

Section 20. Ambulance Service
Background

Under present law, medicare will pay for ambulance services to the
nearest participating institution with aPpmpﬁam equipment and fa-
cilities where the use of other means of transportation is contraindi-
cated by the individual’s congjtion.

Occasionally, the nearest hospital with appropriate facilities does
not have a physician available to undertake the required specialized
care. The present alternatives are to bring the physician to the pa-
tient—a possible misuse of physician time—or to transport the pa-
tient to the more distinct facility at his own expense.

In some areas, particularly rural areas, radiation therapy for cancer
is provided by radiation clinics rather than in a hospital. However,
transportation by ambulance to a radiation clinic cannot qualify for
medicare reimbursement.

Summary

The bill provides medicare reimbursement for ambulance services
to a more distant hospital where the nearest hospital lacks the neces-
sary staff. Also. it is intended that the ambulance benefit be extended
to cover patients who require ambulance transportation to receive
radiation therapy in clinics in areas where the treatment is not avail-
able in a hospital.

Section 21. Grants to Regional Pediatric Pulmonary Centers

Background

Pediatric pulmonary centers train health care personnel in the
prevention. diagnosis, and treatment of respiratory diseases and pro-
vide needed services for children and young adults suffering from
such diseases.

Summary

The bill authorizes up to $5 million annually for grants to public
or nonprofit private regional pediatric pulmonary centers which are
part of (or affiliated with) institutions of higher l:arning. This sec-
tion of the bill is identical (except for effective dates) to an amend-
ment approved by the Senate in 1972 and 1978.
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Section 22, Applicability of Human Experimentation Provision
for Medicare and Medicaid
Background '
Under current law, State medicaid grograms may impose nominal
cost-sharing requirements on medicaid eligibles. Recently, a State’s
cost-sharing experiment was challenged s a violation of regulations
implementing the human experimentation statute. The challenge would
effectively prevent any cost-sharing experiments under the medicaid
program, and could seriously hinder other medicaid and medicare cost
control efforts.

Summary

The bill waives requirements of the human experimentation statute
which may otherwise be held applicable for purposes of medicare and
medicaid. For example, the bill waives such requirements with re-
spect to experimentation involving coverage, copayment, deductibles
or other limitations on payment for services.

The bill further proviSes that the Secretary, in reviewing any appli-
cation for any experimental, pilot or demonstration project pursuant
to the Social Secuirty Act, would take into consideration the human
experimentation law and regulations in making his decision on
whether to approve the application. i

The provision would apply only to medicare and medicaid reim-
bursement and administrative activities not designed to directly ex-
periment with the actual diagnosis or treatment of patients.

Section 23. Disclosure of Aggregate Payments to Physicians

Background

Recent disclosures of physicians receiving large payments under
medicare have served unjustifiably to embarrass physicians who serve
a large number of elderly patients. The disclosures have also been
characterized by a high degree of inaccuracy which has unfairly em-
barrassed some physicians.

Summary

The bill prohibits the Secretary of HEW from routinely releasing
medicare information, and (f)rovides that State agencies sga].l not be
required to release medicaid information relating to amounts paid to
physicians under their respective programs, except as otherwise spe-
cifically required by Federal law.

Section 24. Resources of Medicaid Applicant to Include Assets
Disposed of at Substantially Less Than Fair Market Value

Background

Under present law, States which use the SSI criteria in deter-
mining medicaid eligibility for the aged, blind, and disabled may not
impose transfer of assets restrictions on those applicants. Thus, an
applicant who wants medicaid coverage can transfer assets which could
be applied to the cost of medicaid-financed services and immediately
become eligible for medicaid. This situation damages program credi-
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bility by allowing relatively well off individuals to become eligible
for medicaid. It also increases program costs, especially for expend-
itures for institutional care. The aged, blind, and disabled account
for some 64 percent of all program expenditures. They are most likely
to need hospital. skilled nursing, and intermediate care facility serv-
ices which comprise two-thirds of medicaid benefit costs.

Some 23 to 30 States are currently imposing restrictions on the trans-
fer of assets on some medicaid groups but not on others. Title IV-A
of the act does not prohibit such State eligibilty conditions. Further,
those Staies which choose to use the more restrictive standards for
medicaid eligibility for the aged, blind, and disabled rather than the
SST criteria can impose this eligibility condition if they did so in
January 1972.

The only way a State can impose restrictions on asset transfers by
SSI recipients is to use the more restrictive standards of medicaid
cligibility for the aged, blind and disabled permitted under section
1902(f) of the Social Security Act. However, most States do not
choose this option because they cither contract with the Secretary (the
Social Security Administration) under section 1634 of the Social Secu-
rity Act to do medicaid eligibility determinations of SSI recipients,
or rely on the SST cligibility lists transmitted from the Social Security
Administration for making their own medicaid eligibility
determinations.

Summary

The bill requires States to deny cligibilty for medicaid in cases
where an otherwise eligible aged, blind, or disabled person disposes of
significant assets by giving them away or selling them for substan-
tially less than their fair market value in order to establish medicaid
eligibility. Any such transaction will be presumed to be for the pur-
pose of establishina medicaid eligibility unless and until the individual
submits adequate evidence to rebut that presumption, States may be
allowed some flexibility with regard to procedures which demonstrabl
are not cost/beneficial, but States will be required to make a good-faitlyl
effort to enforce this requirement. Where a State finds that a disposal
of assets has occurred, the difference between the fair market value
of the asset and the actual amount the individual received for it will
continue to be considered as his asset for purposes of medicaid eligi-
bility for a period of 12 months.

This authority would be administered by the States even though
other elements of medicaid eligibility may be determined by the Social
Security Administration under the agreements entered into pursuant
to section 1634 of the Social Security Act. It is expected, however, that
the Social Security Administration would agree to reasonable State
requests for referral of SSI applicants to appropriate State or county
agencies for determination of this additional eligibility factor.

The provisicn is aimed at abusive situations where assets are sold
for substantially less than their fair market value. It is not intended,
for example, that the provision would be used to call into question the
<ale of a piece of land for $1,000 or $2.000 in which the sale price may
fall short of the agency’s estimate of fair market value by $100 or $200.
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Section 25. Rate of Return on Net Equity for For-Profit Hospitals

Background E

Under present law, the medicare program allows for-profit hospitals
a return on equity capital invested and used in providing patient care,
The amount allowable is determined by applying to the proprietary
hospitals equity capital one and one-half times the rate of return
earned on social security trust funds. This formula produces a rate
of return of 12.6 percent in October 1978. Profitmaking hospitals
argue that this return compares unfavorably to that of comparable
businesses,
Swmmary

The bill changes the allowed rate of return on for-profit hospitals’
net equity. The new rate of return multiplier would be: 214 times for
hospitals entitled to an incentive payment under the incentive reim-
bursement system in section 2 of the bill; 2 times for hospitals that are
reimbursed only their reasonable costs; and 114 times for hospitals
with costs in excess of their routine cost limits, The new rates of re-
turn, payable at the time of the hospital’s final cost settlement would
become effective at the same time as the new incentive reimbursement
system—i.e., hospital accounting periods beginning on or after July 1,
1980. °

Section 26. Deductible Not Applicable to Expenses for Certain
Independent Laboratory Tests

Rackground

Legislation enacted in 1972 (section 279 of Public Law 92-603)
was designed to avoid the unreasonably high administrative costs that
independent laboratories and the medicare glrogram incur in the bill-
ing and processing of typically inexpensive diagnostic tests. That pro-
vision was intended to reduce these billing £nd processing, costs by
authorizing the Secretary of HEW to negotiate payment rates wi
individual labora‘ories which medicare would pay in full, without an
need for the laboratory to bill the patient for the $60 deductible an
20 percent copayment amounts, The negotiated rates could be no higher
than medicare would have paid in the absence of the new provision.

The new billing procedure was never utilized because, as a result of
a drafting error, the $60 deductible was retained. Thus, since labora-
tories st1ll have to bill patients for deductible amounts, and since medi-
care must still determine each patient’s deductible status, the savings
to laboratories and medicare cannot now be achieved.

Summary
The bill waives the $60 deductible in applying the special laboratory
billing procedure, as was intended by section 279 of Public Law 92-603.

Section 27. Payment for Laboratory Services Under Medicaid

Background

The Comptroller General, in a July 1, 1978, report to the Congress,
recommended that States be given gr’eater ’lat?t(:lde in paying for
independent laboratory services under medicaid. States have been
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restrained in adopting cost-saving contract bidding and negotiated
rates with laboratories by an interpretation of the present :go'eedom
of choice” provision. That provision was intended to permit medicaid
recipients to choose from among any qualified doctors, drugstores, etc.
It was not intended to t:gpl to the types of care or services, such as
laboratory services, which the patient ordinarily does not choose.

Summary

The bill allows a State to purchase laboratory services for its
medicaid population through competitive bidding arrangements for
a 3-year experimental period. Under this provision: (1) services may
be purchased only from laboratories meeting appropriate health and
safety standards; (2) no more than 75 percent of the charges for such
services may be for services provided to medicare and medicaid pa-
tients; and (3) the laboratories must charge the medicaid program
at rates that do not exceed the lowest amount charged to others for
similar tests,

Section 28. Confidentiality of PSRO Data
Background

In authorizing the professional standards review organization
(PSRO) program in 1972, the Congress set forth principles, in sec-
tion 1166 of the Social Security Act, that were to serve as the basis
for regulations governing both the disclosure and the confidentiality
of information acquired by PSRO’s in the exercise of their duties.

Confidentiality 1s critical to the success of PSRO’s because they rely
on volun service by local physicians. Should all data acxiluired by
PSRO’s be disseminated without safeguards, recruitment of physicians
to perform PSRO functions would become increasingly difficult. More-
over, the intent of peer review, as opposed to Government regulation,
is to allow the profession to attempt to regulate itself with some degree
of privacy and candor. In addition, subjecting PSRO’s to the Free-
dom of Information Act (FOIA) would result in increased adminis-
trative burdens, large additional expenses for the defense of lawsuits
and great uncertainty and delay in the performance of PSRO
functions.

However, on April 27, 1978, the U.S. District Court for the District
of Columbia held that a PSRO is an “agency” of the Federal Govern-
ment for purposes of the FOIA and is thus subject to the disclosure
requirements of this later legislation. This decision, which is currently
being appealed, means that the data and information in control of the
PSRO must be disclosed, on request, unless the particular information
to be protected is specifically identified.

Summary

. .The bill provides for the confidentiality of PSRO information that
identifies an individual patient, practitioner, provider, supplier or re-
viewer. As under section 1166, as presently worded, information may
be disclosed to the extent necessary to carry out program purposes, to
assist with the identification of fraudulent and abusive activities, and
to assist in the conduct of health planning activities.
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It should be noted that the Secretary of HEW in his regular review
of PSRO performance can, under present law, evaluate the review
activities—including practitioner profiles of practice—and thus safe-

ard against any general indiscriminate or willful action or inaction

y a given PSRO with respect to practitioners,

Section 29. Repeal of 3-Day Hospitalization Requirement and
100-Visit Limitation for Home Health Services

Background '

Under present law, a beneficiary is eligible for 100 home health
visits per spell of illness under part A of medicare following an in-
patient stay in a hospital of at least 3 days. Beneficiaries are also
eligible for 100 home health visits per calendar year under part B of
medicare whether or not they had been hospitalized previously. By
removing the numerical limit on home health visits and the 3-day prior
hospitalization requirement, the committee believes that the home
health benefit will become more widely available to eligible persons
in nced of such care.

Summary :
The bill removes the provision in existing law that limits medicare
home health benefits to 100 visits per spell of illness under part A and
100 visits per year under part B. In addition, the bill removes the re-
quirement that a beneficiary has to be an inpatient in a hospital for at
least 3 days before he can qualify for part A home health benefits.

Section 30. Payment for Durable Medical Equipment

Background

Under the medicare law, reimbursement for the rental or purchase
of durable medical equipment is based largely on the supplier’s cus-
tomary charge for the item and on the prevailing charge for the equip-
ment in the locality. Medicare has experienced problems with this
method of reimbursement because of t.{le lack of uniformity in sup-
pliers’ billing and charging practices; differences in the level of serv-
1ces offered by different suppliers; the different approaches medicare
carriers follow in calculating allowances for medical equipment; and
belzcause equipment charges are not set in broadly competitive market-
place.

Summary :

The bill establishes a new reimbursement methodology for medical
equipment intended to correct these problems. Under the new method,
reasonable charges for durable medical equipment would be calcu-
lated on <« prospective basis and would take into account, in addition
to the qustomar{ charges, the acquisition costs of the equipm;ex;ﬁ
appropriate overhead (eonsiderin%)the level of delivery services
other necessary services provided by the supplier), and a reasonable
margin of profit. o

Background

An additional cﬁroblem has arisen as a result of the provision of
present law w authorizes lump-sum payments by medicare for
durable medical equipment where purchase would be more economi-
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cal than rental. In these cases the (fati.ent is responsible for paying
(in addition to any deductible and coinsurance amounts) any dif-
ference between the supplier’s charge for the item and the medicare
allowable charge. This difference can be substantial since the medi-
care allowable charge is based on charge levels as they existed from
12 to 24 months in the past.

Summary

The bill would eliminate this lag where the medicare allowable
charge is calculated in full accordance with the new methodology by
permitting the allowable charges to be calculated (no less often than
annually) on a prospective basis.

Section 31. Development of Uniform Claims Forms for Use Under
Health Care Programs
Background

The medicare and medicaid programs have added to the paper-
work required of physicians, hospitals, skilled nursing facilities, and
other health care organizations as a result of the proliferation of
forms. For several years, HEW has been working to develop stand-
ardized claims forms that might be used by physicians and institu-
tions in billing both medicare and medicaid. This effort has been
carried out in conjunction with provider groups, including the Ameri-
can Medical Association, the American Hospital Association, and the
American Dental Association. The National Association of Blue
Cross-Blue Shield Plans and the Health Insurance Association of
America also participated. Standardized physician benefit forms now
have been developed and are being used by medicare, medicaid and
Blue Shield in several States. A promising uniform hospital benefit
form has also been developed.

Sumnmary

The bill requires HEW to adopt, to the extent feasible, standardized
claims forms for medicare and medicaid within 2 years of enactment.
Such forms could vary in a given State for medicaid if the Secretary
determined that, in that State, a uniformed national medicare-medic-
ai«%‘tlzllaig?ﬁ forms coul}il nsoéc be utilized. . ;

e bill requires the Secretary, in carrying out the requirements o

this section, to consult with those charged with the adrt?)qmistration of
other Federal health care programs, with other organizations that pay
for health care, and with providers of health services to facilitate and
encourage maximum use by other programs of the uniform claims
forms. The bill further requires the Secretary to report to the Con-
gess within 21 months of enactment on: (1) what actions he will take
pursuant to this section; (2) the de of success in encouraging
third parties generally to adopt uniform claims forms, and (3) his
recomendations for legislative and other changes needed to maximize
the use of such forms.

Section 32, Coordinated Audits Under the Social Security Act

Background
The duplication of identical or similar auditing procedures used
. for the purpose of determining reimbursement under various Federal
health benefit programs is costly to both the programs and the entity
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(such as hospital, skilled nursing facility, or home health agency)
participating in the program.
Summary

The bill requires that, if an entity provides services reimbursable o1
a cost-related basis under title XVIII and titles XIX or V, audits of
books, accounts, and records of that entity for purposes of the State
programs are to be coordinated through common audit procedures with
audits performed for the purposes of resmbursement under title
XVIIL Where a State declines to participate in such common audits,
the Secretary is to reduce payments that would have been made to the
State under titles V or XIX by the amount attributable to the dupli-
cative State audit activity. A State participating in the common audit
procedure would continue to receive Federal matching for administra-
tive costs associated with any additional or supplemental audit data or
audits that may be necessary under their medicaid and maternal and
child health programs.

Section 33. Encouragement for Health Care of Philanthropic

Support
Background
Under present medicare policy, in determining the reasonable costs
of services furnished by a provider of health services, unrestricted
grants, gifts and income from endowments are not deducted from re-
imbursable costs of the provider.

Summary
The bill provides a statutory base for this policy.

Section 34. Study of Availability and Need for Skilled Nursing
Facility Services Under Medicare and Medicaid

Background

Under current law, skilled nursing facilities (SNFs) participating
in one of the programs are not required to participate in the other.
In some States, there are a larger number of medicaid-only participat-
ing SNFs and in other States, the reverse is true. If a greater number
of SNFs could be przll!rle)ted to participate in both programs, a more
adequate number of ekilled nursing facilities would be available for
medicare and medicaid beneficiaries.

Summary

The bill directs the Secretary of HEW to conduct a study of the
availability and need for skilled nursing facility services under the
Medicare and Medicaid programs. The study would consider the de-
sirability of requiring facilities that wish to participate in one pro-
gram to participate in both. The study would also investigate possible
changes in regulations and legislation which would result in encourag-
mg Y greater availability of skilled nursing services.

. In developing the study, the Secretary would consult with profes-
sional organizations, health experts, private insurers, nursing home
providers and consumers of skilled nursing facility services. A report
on -the Secretary’s findings and recommendations would be due 6
months after the date of enactment.
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Section 35. Coverage Under Medicare of Certain Dentist’s Services

Background

Under present law, medicare covers the services of dentists when
they are performed by a licensed doctor of dental or oral surgerx only
with respect to (1) surgery related to the jaw or any structure con-
tiguous to the jaw, or (2) the reduction of any fracture of the jaw or
any facial bone. The law, therefore, excludes from coverage certain
nonsurgical procedures which dentists and oral surgeons are profes-
sionally trained and licensed to perform even though the same services
are covered when performed by a physician.

Summary : o

The bill extends the coverage of dental services under medicare to
include any services Cieriormed by a doctor of dental surgery or of
dental medicine which he is legally authorized to perform in cases
where the services would be covered if performed by a physician.

Section 36. Coverage Under Medicare of Optometrist’s Services
‘ o With Respect to Aphakia ’
Background

Current medicare law provides reimbursement for diagnosis and
treatment of the diseases of the eye when such services are provided by
physicians. Certain diseases of the eye result in surgical removal of the
lens. The resulting condition, i.e., absence of the lens of the eye, is
known as aphakia. Eyeglasses (or contact lenses) which serve as the
prosthetic lens for aphakia are covered under the program. Both
physicians and optometrists are reimbursed under the program for
services to aphakic patients. Unlike p}:{s;sicians, however, the reim-
bursement to optometerists is limited to dispensing services, the actual
fitting and provision of prosthetic lenses. Section 109 of Public Law
94-182 required HEW to conduct a study concerning the appropriate-
ness of medicare reimbursement of services performed ( but not pres-
ently reimbursed) by o%tometrists in providing prosthetic lenses for
patients with aphakia. In a report transmitted to the Congress on
January 12, 1977, HEW recommended that those covered services
related to aphakia and within the scope of optometric practice be reim-
bursable under part B of medicare when provided by optometrists.

Sumanary
The bill would implement the Department’s recommendation.

- Section 37. Renewal of Benefi‘s

Background ' » ' ' .

Under present law, a beneficiary must remain, for 60 consecutive
days, out of an institution which is determined to be primarily en-
gaged in Eroviding skilled nursing care and related services in order
to renew his medicare eligibility for additional days of hospital and
skilled nursing facility benefits. Regulations of the Secretary estab-
lish the criteria which define the institutions where patients cannot
renew benefit eligibilty. In general these institutions consist of: all
skilled nursing facilities which participate in medicare and medicaid,
some of the intermediate-care facilities that participate in medicaid,
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and some nursing care institutions that participate in neither program.

The intent of the provisions was to permit beneficiaries to renew
their benefit eligibility once they have ended a spell of illness (and,
thus, for at least 60 days, no longer needed skilled n ). However,
beneficiaries in skilled nursing nstitutions who have exhausted their
benefits are sometimes prevented from renewing their eligibility even
though they actually receive little or no skilled care. This 1s especially
a problem in States which require the availability of nurses in institu-
tions that are largely for patients who do not need skilled nursing.
Sununary

The bill directs the Secretary to review current procedures for apply-
ing the benefit-renewal criteria to make sure that they are not too re-
strictive. The Secretary would report his findings and conclusions to
the Congress within 9 months of enactment, together with any legis-
lative recommendations he may wish to propose.

Section 38. State Medicare “Buy-In”

Background

The medicare law gave States until January 1, 1970, to request en-
rollment of their public assistance beneficiaries in part B of the medi-
care program, States that entered into these ed “buy-in”
ments pay the part B premiums for the public assistance enroliees.
The “buy-in” provision was designed to encourage the highest possible
participation of the elderly in the part B (frogram. A.lnslmi Louisiana,
Oregon, Puerto Rico, and Wyoming did not make timely arrange-
ments to enroll their public assistance beneficiaries in tie part B
program.
Summary

The bill would give the States that wish to do so an additional

period of 12 months in which they could elect to make the necessary
coverage arrangements.

Section 39. Health Maintenance Organizations Enrolling Over 50
Percent Medicare or Medicaid Recipients

Background

Present law prohibits a health maintenance organization (HMQ)
which contracts with a State to provide prepaid health services under
medicaid from having more than one-hagf of its members covered by -
medicaid and medicare. HMQ's are given 3 years from the date of
their contract with the State medicaid pro, to meet this condition.

Occasionally, because of administrative delays by HEW in formally
finding the HMO to be eligiblehean HMO may have difficulty signi
up nonmedicaid/medicare members by the end of that 3-year pen:f
and thus be fuzced to reduce its coverage of medicaid beneficiaries in
order to achieve the 50-50 requirements,

Summary A

The bill provides that HMQ’s contracting with States would have
up to 3 years after the date the HMO is formally found qualified by
the Department of Health, Education, and Welfare to meet the 50-
percent requirement.



II. DESCRIPTION OF SENATE FINANCE COMMITTEE
STAFF ALTERNATIVES FOR POSSIBLE COST SAVINGS
PROPOSALS

On February 28, 1979 the Committee on Finance met to consider its
recommended budgetary levels for the various programs within the
committee’s jurisdiction. At that meeting, the committee agreed to set
a goal of trying to achieve net savings of $1.5 billion in the health
programs under its tLm'isdiction through legislative initiatives. The
committee directed the staff to prepare and publish descriptions of
various alternatives for ible health cost savings proposals, to-
gether with the estimatetfmsiiings associated with tﬁ: proposals.

The alternatives, described below, have not been reviewed by the
Finance Commaittee, nor has the committee taken a position on any of
them. On March 1, the committee issued a press release expressing the
hope that witnesses who wish to do so will comment on some or all of
these alternatives at the Health Subcommittee hearings on cost con-
tainment March 13 and 14.

(The costs shown below represent order of magnitude estimates de-
veloped by the Finance Committee staff after consultation with staff of
the Congressional Budget Office, the General Accounting Office, and
the Department of Health, Education, and Welfare.)

1. Reimbursement for Outpatient Hospital Care

Background

As a result of various limits placed by public agencies and others
on inpatient hospital expenditures, some hospitals have sought to have
the patients using their outpatient departments meet a disproportion-
ately large share of the hospitals’ total costs.

Possidble alternative

To prevent medicare and medicaid from bearing grossly exces-
sive outpatient hospital costs, Medicare reimbursement for these costs
and related physician charges could be limited to an amount not
greater than double the prevailing charges the program would have
paid had the services been furnished in a private physician’s office.

Background

In addition, reimbursement to community health centers and other
freestanding clinics which are presently paid on a cost-related basis
Lave sometimes proved to be excessive.

Possible alternative

A provision could be adopted under which the clinics in question
(other than the recently covered rural clinics) could not be paid more
than the prevailing charge that would have been paid for the services
had they been furnished in an independent practitioner’s office.

(25)
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Note: Application of the limits could be made based upon a reason-
able and adequate sample of patient records of conditions treated,
services and charges in each hospital outpatient department. Separate
charges would not ordinapr;l{ recognized for services which are

grouped an

ordinarily commonl d a single charge made. Only one visit
would beyreimburssgle for services ordinarily provided during a single
visit,
Estimated savings

$200 million.

2. Disproportionate Medicare-dl::dicaid Payments for Hospital
e

Under present policy, medicare reimburses hospitals for a dispro-
portionately large share of the costs of routine nursing even thougi
there is no objective, convincing evidence that this “plus factor” is
warranted. On the other hand, medicare and medicaid are called on to
pay a full share of hospitals’ malpractice insurance costs even though
reliable studies show that the elderly and the poor account for a rela-
tively small portion of the malpractice insurance awards. (The Finance
Committee staff previously suggested, along with other stafl sugges-
tions submitted to HEW at the Committce’s direction, but without
the Committee’s formal endorsement, that HEW policy should be
modified to provide for an appropriate adjustment to be made to more
realistically reflect medicare’s share of malpractice insurance costs;
the President’s Budget includes this proposal and projects savings in
fiscal year 1980 of $310 million.)

Possible alternative

No routine nursing plus factor nor any other plus factor would be
paid until such time as evidence can be produced which, in the judg-
ment of the Comptroller General, concurred in by the Secretary of
HEW, justifies a specific plus factor as warranted under given cir-
cumstances for given facilities.

Estimated savings
$200 million,

3. Prohibit Medicare-Medicaid Payment at Hospital Rates for
Patiei'ts Medically Determined to Need Lesser Levels of Care

Professional Standards Review Organizations (PSROs) have found
thousands of medicare and medicaid patients being kept in costly
acute-care hospital beds instead of being appropriately placed in nurs-
ing facilities or detoxification units.

The situation occurs most frequently in those areas where there is a
surplus of hospital beds and a shortage of long-term care beds.

Possible alternatives

(a) Authorize a program of grants and loans to facilitate conversion
to long-term care ﬁeds of surplus acute hospital beds in public and
non-profit hospitals. Priority would be given to high cost urban areas.
Priority would be given to complete conversion of a hospital to long-
term care as opposed to partial changeover. (b) Effective not later
than April 1,1980, medicare and medicaid payments to hospitals would
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be made at the average skilled nursing facility or intermediate care
facility payment rate (as rasy be appropriate) rather than the much
higher hospital rate for patients medically determined by reviewers
as not in need of acute hospital care but who are in need of a p.
reimbursable level of long-term care. Days of care paid by medicare
at the reduced rates would be counted agunst the patient’s eligibility
for skilled nursing facility benefits and the skilled nursing facility
benefit coinsurance rates would also be apglicable. To prevent undue
hardship, the limitation would not apply during the first day, to cer-
tain terminally ill patients nor in those geographic areas where the
appropriate State or local planning agencies certify that there is no
genellr:ld;xoess of hospital beds, and there is a shortage of long-term
care

Estimated savings
$250 million,

4. “Stand-by” Limitation for Medicare-Medicaid on Allowable
Increase in Ancillary Hospital Costs

Section 2 of the Talmadge-Dole bill (S. 505) would moderate in-
creases in reimbursement for hospital routine costs under medicare
and medicaid. The proposed reimbursement reform was not made im-
mediately applicable to hospitals’ ancillary costs (X-ray, laboratory,
pharmacy. etc.) because no methodology has yet been developed for
equitable inter-hospital comparisons of ancillary service costs. Thus.
insofar as ancillary costs are concerned, there would be no protection
for medicare and medicaid if the hospital industry’s voluntary cost
containment effort should fail and ancillary costs were to increase
excessively.

Possible alternative

Establish limits, effective April 1, 1980, on allowable increases in
medicare and medicaid reimbursement for ancillary services if the
hospital industry’s cost containment goal (an increase not to exceed
11.6 percent) is not met in 1979. The maximum increase permitted for
medicare-medicaid reimbursement pur would be related to in-
creases in the cost of that hospitals purchase in order to produce
ancillary services and would take account of area wage level differ-
entials. The limits would be recalculated annually until the reimburse-
ment methodology prescribed in the Talmadge-Dole bill could be
implemented.

Estimated savings
$250 million.

5. Federal Advance Payments to States

Present Federal policies permit States to draw on Federal medicaid
funds before they are actually needed to pay recipients. During the
period between the time when the Federal funds are drawn by the State
and the time when they are disbursed to medicaid recipients, about 12
days on the average, the funds can draw interest which accrues to the
State. HEW has proposed that the gap should be eliminated in fiscaF
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1980 in 10 States, producing a one-time saving of $240 million for
im id.

Possible alternative
Extend the new “checks paid” policy to all 50 States in 1980.

Estimated savings

(a) $150 million from application of the “checks paid” policy to the
medicaid programs of the additional 40 States; (b) An additional
$150 million could be saved under AFDC if a similar policg (proposed
by HEW for 10 States) were extended to the other 40 States.

6. Competitive Bidding and Negotiated Rates Under Medicaid

States have been restrained from adopting cost-saving contract
bidding and negotiated rate arrangements with laboratories under
their medicaid programs by an interpretation of the present “freedom
of choice” provision of Federal law. That provision was intended to
permit medicaid recipients to choose from among any qualified doctors,
pharmacies, etc. It was not intended to apply to the types of care or
services which the patient ordinarily does not choose.

Similarly, judicial interpretation of the “freedom of choice” pro-
vision has hampered cost-saving arrangements by States for the pur-
chase under medicaid of medical devices (such as eyeglasses, hearing
aids and wheelchairs) even though these items often do not vary in
quality from supplier to supplier.

Possible alternative

Permit States, at their option, to provide such services and items for
medicaid purposes through competitive bidding or appropriate nego-
tiated arrangements.

Estimated savings
$100 million.

7. Direct Professional Review Toward Avoiding Unnecessary
Routine Hospital Admission Services and Excessive Preopera-
tive Stays

Present policies direct PSROs to review the appropriateness of hos-
Fital services received by medicare and medicaid patients. This review
1as been limited largely to a review of the need for the patient to be
admitted to the hospital and on the appropriateness of the length of
the stay. PSRO studies have amply demonstrated the extent to which
unnecessary or avoidable utilization occurs with respect to certain hos-
pital practices that have not been subject to general across-the-board
review, including: diagnostic tests routinely provided on admission
without a physician’s order; weekend elective admissions to hospitals
which are not equipped or staffed to provide needed diagnostic serv-
ices on weekends; and preoperative stays for elective procedures of
more than one day without justification for the additional days.

Possible alternative

Direct PSROs to review these areas of relatively frequent overutili-
-zation to assure that payment is made under the public programs only
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when the routine tests and unusually long preoperative stays for elec-
tive conditions are medically appropriate.

For example, as is now the case in some PSROs, elective admissions
for surgery that involves preoperative stays of more tha one day
would require specific PSRO approval in order to be reimbursable.
Similarly, weekend admissions for elective conditions would be reim-
bursable only where the PSRO finds that the hospital is equipped
and staffed to provide necessary services over the weekend.

Estimated savings
$500 million.

8. Alternative Method of Reimbursement for Teaching Physicians

Another possible tpro sal would apply to teaching hospitals which
do not qualify for fee-for-service reimbursement for medical services
under medicare because most or all of their nonmedicare patients gen-
erally do not pay fees for physicians’ services.

Possidble alternative

Such institutions could continue to elect to receive 100 percent cost
reimbursement for physicians’ services and house-staff costs, as under
present law. Under the proposal, however, the hospital could, alterna-
tively, elect to have medicare pay fees covering the medical services
furnished by attending physician-resident-intern teams in lieu of cost
reimbursement for physicians and house staffs provided the services are
furnished under circumstances that assure that fees will be billed only
where bona fide, private patient-physician relationships exist.

Estimated savings
$200 million.

9. Delete Statutory Requirement Specifying State Payment of
“Reasonable Costs” to Hospitals Under Medicaid

States have complainea tiat present Federal statutory and regula-
tory requirements with respect to payments for hospitalized medicaid
recipients unduly constrain their administrative and fiscal discretion.

Possible alternative

Delete the present statutory re%ullrement and allow States the discre-
tion of determining appropriate Medicaid reimbursement to hospitals-
(but not in excess of the amount that would be determined to be reason-
able under medicare). '

Estimated savings
$200 million.

10. Delete Statutory Requirement Specifying State Payment of
“Reasonable-Cost-Related” Reimbursement to Skilled Nursing
and Intermediate Care Facilities

States have complained that present Federal statutory and regula--
tory requirements with respect to medicaid patients in long-term care-
facilities unduly constrain their administrative and fiscal discretion.-
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Possidle alternative , _ - . :
Delete the present statutory requirement and allow States the dis-
cretion of determining appropriate levels of nursing home and inter-
mediate care reimbursement. : -
E'stimated savings
$250 million.

11. Apply “Prudent Buyer” Limit to Purchases by Hospitals of
Routine Supplies

Studies of hospital purchasing practices undertaken by the General
Accounting Office at the request of the Subcommittes on Health of
this committee have disclosed instances of costly and wasteful pur-
chasing. The excessive and avoidable costs are being passed on to
medicare, medicaid and other payers.

Possible alternative

For the most frequently purchased supplies establish maximum al-
lowable cost limits essentmﬁy based upon the median prices at- which
those items may be procured 1n given quantities at given points in time.
Costs in excess of the maximum allowable amounts would not be rec-
-ognized by medicare and medicaid.

Estimated savings
$100 million.

12. Medicare Payment Liability Secondary Where Payment Can
Also be Made Under Accident Insurance Policy

Under present law, medicare is ordinarily the payor of first resort
except in certain cases, e.g., where the patient has no legal obligation
1o pay, or where workmen's compensation is responsible for payment
for the patient’s care.

Possible alternative

Where the medicare patient is involved in an accident and his care
.can be paid for under the insurance policy of the individual who was
at fault, medicare would have residual and not primary liability. Under
this proposal, medicare would pay for the patient’s care in the usual
manner and then seek to be reimbursed, where the estimated recovera-
ble amount exceeds $500, by the private insurance carrier after, and
to the extent that, its liability has Eeen determined.

Estimated savings
200 million.



IIL. DESCRIPTION OF MAJOR FEATURES OF ADMINIS-
TRATION’S HOSPITAL COST CONTAINMENT PROPOS-
AL—PREPARED BY THE DEPARTMENT OF HEALTH,

- EDUCATION, AND WELFARE AND RELEASED MARCH 5

A. Introduction
Basic elements

The legislation includes a national voluntary limit on the rate of
increase 1n total hospital costs of 9.7 percent during calendar year
1979. That national voluntary limit is based on the President’s hospital
anti-inflation guideline for 1979.

If hospital expenses nationally increase more than the national vol-
untary limit, then standby mandatory controls would be “triggered in”
effective January 1, 1980.

The controls would include a mandatory limit on inpatient revenues
f)cr admission for each hospital covered. The mandatory limit would

1ave two components: the basic limit (the rate of increase in the hos-
pital’s market basket), and an efficiency/inefficiency allowance. The
mandatory limit could be adjusted for special circumstances in specific
hospitals. v

Hospitals covered

Al 6,000 community hospitals would be covered by the national vol-
untary limit on total expenditures. As discussed later, if the manda-
tory controls were triggered in, certain individual hospitals would be
exempted from these controls.

B. Components of the National Voluntary Limit

A national voluntary limit for 1979 would be set based, like the
President’s voluntary hospital anti-inflation guidelines, on three
components:

1. An Inflation allowance. The inflation allowance is set equal to the
anticipated hospital market basket inflation.

The market basket inflation will be announced at the beginning of
cach year. If inflation is higher than expected, corresponding changes
]\\_'oqld be made in the inflation allowance and thus in the voluntary

mt.

In 1979, market basket inflation is estimated to be 7.9 percent.

2. The second component is a population growth allowance. Popu-
lation growth is estimated at 0.8 percent in 1979.

3. The third component is an allowance for new services of one per-
cent. If the hospital industry can increase productivity or efficiency
to offset the cost of new services then it will be able to expand services
by more than one percent on average, - '

(81)
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C. Exemptions

If the voluntary limit is not met during 1979, the mandatory con-
trols will become effective on January 1, 1980. Some hospitals, how-
ever will be ezempt from the mandatory controls. The exemption
categories, the number of hospitals affected and the percent of total
hospital expenditures affected based on 1977 data are listed below.

o Percent of totad

Number otal  expenditwes

Totsl community hospitals. . . . . 5,776 100.0 100.0
Exempted lm:'mmm because the hoseital:

lma':”mnsuuumwmmmwumt 20 2 0.5

of — -
Is jocated in a State with an approved maadatory cost coatrol

PIOGIBMY . . o o eeeeecccmcecsecemcosenceae 841 .1 4.2
Had an increass in tota! hospital expenditures of 9.7 percest or less. 1,929 2.3 %3
Ry oty bl Bhog T p g

new X i

are members of federally q':nliﬁdlmm. ............. 2,168 %3 1.4

1 An existing mandstory program would be exempt if it is within 1 perceat of the State voluatary limit, Other Stats pro-
grams could be approved for exemption by mesting certain geaesal conditions.

A given hospital may be exempt on more than one ground; i.e., it
could be a small nonmetropolitan hospital in a State with a mandatory
cost control program. .

In aggregate, it is presently estimated that approximately 3,200
hospitals would be exempt from mandatory controls. These hospitals
collectively represent 56.6 percent of total hospitals and 50.8 percent
of total hospital expenditures.

D. Standby Mandatory Program

If the voluntary limit is not met nationally, mandatory controls
would ap(fly to all hospitals not otherwise exempt.

Individual hospitals under the mandatory program would be granted
an allowable rate of increase in total inpatient revenue per admission.
The mandatory limit has two components—the basic limit and an
efficiency allowance—and they may be adjusted for special circum-
stances affecting particular hospitals.

1. The basic limit

Inflation allowance.—Each hospital would be permitted an increase
on inpatient revenue per admission in calendar year 1980 equal to the
actual increased costs in its own market basket. This allowance is based
on:

weights derived from the individual hospital’s cost components.
prices from national indices unless adequate local indices are
available.
wages from local indices for supervisory workers and from the
hospital’s own average wage for nonsupervisory workers.
_ Rationale—This approach tailors the basic limit to needs of the
individual hospital, and assures that low-paid hospital workers will
not bear the brunt of restraints.
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E fliciency/inefficiency allowance.—Each hospital would also receive
s bo#x'xkus for efficiency or penalty for inefficiency. This efficiency/in-
efficiency allowance is then added to or subtracted from the hospital’s
inflation allowance in determining the hospital’s basic limit on in-
patient revenue per admission. L. )
A hospital would be considered efficient if its routine costs per day
are the same or lower than those of similar hopsitals, )
Routine costs are “hotel-type” room and board services and nurs-
ing services, ) .
ospitals would be grouped according to bed size, urban-rural
location, and possibly other factors to determine similarity.
Bonuses and penalties would be provided as shown below:

Standing relative to peer hospitals on routine costs per day : Bonus/pensity
Less than 90 percent of group median +1.0
Between 90 percent and 100 percent of group median +40.8
Between 100 percent and 115 percent of group median —
Between 115 percent and 130 perceat of group median -10
Greater than 130 percent of group median —-2.0

Rationale—The Congress has demonstrated its desire to reward
efficient hospitals rather than giving a uniform limit to all hospitals.
Routine costs per diem relative to peer hospitals are the best available
mea:lsure of efliciency. As better measures are developed, they will be
used.!

2. Adjustments and exceptions to the basic limit

Admissions adjustment.—Under regulations, increases in total
revenues would be limited to the additional costs resulting from any
increase in admissions.

Base year adjustment.—The hospital’s mandatory limit in 1980
would be adjusted downward if hospitals seek to incrase costs in 1979
in anticipation of controls in 1980.

General Exceptions.—Hospitals with unusual circumstances would

be permitted, on an exception basis, to have its mandatory limit
adjusted upward.

3. Sanctions
Cost Payers:

Medicare, medicaid, and most Blue Cross plans reimburse hos-
pitals for services provided their beneficiaries not on the basis of
the hospital bill but rather on the basis of cost.

Approximately 60 percent of hospital revenues come from these
types of payers.

ach major cost payer would limit its interim payments during
the year to the mandatory limit.

For example, if the average cost of a medicare patient in Hos-
pital A was $2,000 in 1979, and Hospital A’s mandatory limit was
8.0 percent, then medicare would pay $2,160 per medicare patient
hospitalized in Hospital A in 1980.

1 Efficiency could also be measured by a hospital's relative standing on total costs
per admission. However, justifiable differences in total costs per admission among hos-
pitals may occur because they care for different types of patients. However, data do
not yet exist for classifying hospitals by type of patients cared for. And until hos-

ltd:canbegron by the type of patients ca for, routine costs per diem are a

tter gauge o tive efficleency than total costs per admission. In future m as
classification methods are improved, the basis for judging eficiency will be to
total costs per admission.
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If at the end of the year, the hospital’s market basket inflation
was higher than forecast, medicare would increase its payments,
accordingly. ‘ )

Charge Payers: )
ninsured patients and patients insured by commercial insur-
ance plans pay hospitals on the basis of charges for individual
services,
Approximately 40 percent of hospital revenues come from these

tygs of payers.
ospitgl‘s would be required to collect no more than the manda-
tory limit from charge-paying patients during 1980.

or example, if the av bill of a private patient in Hospital
A was in 1979 and osgit&l A’s mandatory limit was 8.0
percent, then the hospital could not collect more than $2,160 per
private patient hospitalized. '

At the end of the m, the mandatory limit would be adjusted
for actual market et inflation. If revenues from private
charge-paying patients exceeded the mandatory limit, the hospital
would be required to place excess revenues in an escrow account.
The hospital could draw on the escrow account in future years if
its revenue from charge payers were below the mandatory limit.

If the hospital received less than the mandatory limt from
charge-paying patients, it would be permitted more rapid increases
in future years. )

A hospital’s refusal to comply with the escrow requirement
would result in a Federal tax of 150 percent on the excess revenues.

4. State mandatory cost containment programs

The Secretary would have funds available to support the develop-
ment and implementation of mandatory State cost containment
programs.
5. Commission

A commission composed of providers, third party payers, and public
members would be established to make recommemzztions to the gecre-
tary on major provisions of the program and needed changes as the
program develops. o




