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(1) 

TAX REFORM: WHAT IT MEANS FOR STATE 
AND LOCAL TAX AND FISCAL POLICY 

WEDNESDAY, APRIL 25, 2012 

U.S. SENATE, 
COMMITTEE ON FINANCE, 

Washington, DC. 
The hearing was convened, pursuant to notice, at 10:11 a.m., in 

room SD–215, Dirksen Senate Office Building, Hon. Max Baucus 
(chairman of the committee) presiding. 

Present: Senators Wyden, Cantwell, Nelson, Cardin, Hatch, 
Snowe, and Thune. 

Also present: Democratic Staff: Lily Batchelder, Chief Tax Coun-
sel; Holly Porter, Tax Counsel; Tiffany Smith, Tax Counsel; and 
Ryan Abraham, Tax Counsel. Republican Staff: Chris Campbell, 
Staff Director; Mark Prater, Deputy Chief of Staff and Chief Tax 
Counsel; Nick Wyatt, Tax and Nomination Professional Staff Mem-
ber; and Jim Lyons, Tax Counsel. 

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR 
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE 

The CHAIRMAN. The hearing will come to order. 
In Federalist Paper No. 41, James Madison wrote that one of the 

powers conferred on the Federal Government is the ‘‘maintenance 
of harmony and proper intercourse among the States.’’ 

When Madison and our founders crafted the Constitution, they 
debated the proper division of power between the Federal and 
State governments. Today we examine that question when it comes 
to the tax code. 

Most State governments are in tough financial shape. In 2010, 
48 States had budget shortfalls. All States except one are required 
by State law to balance their budgets. That has forced States to 
make tough decisions, such as raising taxes or cutting spending. 

Since the financial crisis, 46 States have cut services; 30 have 
raised taxes. To help States and local governments balance their 
budgets, the Federal Government provides direct support through 
programs like Medicaid. Thirty-six percent of all State revenues 
come from Federal grant programs. 

The Federal Government has also long played an indirect role 
boosting State and local governments through the tax code. Since 
the first income tax law, Congress has exempted interest on State 
and local bonds. This exemption helps cover part of the borrowing 
cost of projects by State and local governments. The interest ex-
emption on bonds totals about $50 billion a year. 
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The same is true for State and local taxes; that is, the tax deduc-
tions. Since 1913, Congress has allowed some or all of the State 
and local income, general sales, excise, and real property and per-
sonal property taxes to be deducted from income for Federal income 
tax purposes. That totals about $66 billion a year. 

These tax exemptions and deductions total more than twice what 
the Federal Government provides to States in highway funding. 
Combined, they cost more than $105 billion per year or, if you add 
in the private activity bonds, close to about $115 or $116 billion a 
year. 

During hard economic times, this Federal support helps cushion 
the blow on State and local finances. It also ensures that State and 
local governments play a role in deciding how some Federal dollars 
are spent. For example, making the interest on bonds tax-exempt 
reduces the interest rate State and local governments pay to fi-
nance roads, schools, hospitals, and other construction projects. 
Just this February, voters in Manhattan, MT approved new bonds 
so the community can afford to repair the Manhattan Elementary 
School’s roof. 

Likewise, the deduction for State and local taxes reduces the bur-
den that a State or local government places on its own residents 
in raising revenue. As we reform the tax code to encourage growth 
and make our country more competitive, we need to ask whether 
the current exemptions and deductions make sense. 

State and local taxes could potentially be allowed as above-the- 
line deductions, allowing all taxpayers to benefit. We could also 
consider providing a uniform subsidy for bondholders. Tax-exempt 
bonds subsidize interest paid on such bonds by exempting the in-
terest from the tax, and, currently, the value of this subsidy varies 
based on taxpayers’ marginal income tax rates. 

For every dollar we spend on infrastructure through a tax- 
exempt bond, $0.20 goes to tax breaks for higher-income taxpayers. 
A uniform subsidy would mean each taxpayer receives the same 
subsidy regardless of tax bracket. The Build America Bonds Pro-
gram achieved success using just this approach. 

In Montana, the Barrett Hospital in Dillon was outdated and in 
need of constant repair. Dillon issued $30 million of insured Build 
America Bonds at a 3.67-percent interest rate, reducing the bor-
rowing cost to Dillon residents by a full percentage point, saving 
them more than $800,000. The project created 33 full-time jobs. 
Dillon now has a new, state-of-the-art critical access hospital. 

Beyond these provisions in current law, we should also ask what 
else we can be doing to efficiently help State and local governments 
maintain sustainable budgets. We need to make sure our Federal, 
State, and local tax systems are working together. As part of tax 
reform, we should ask how we can help States collect taxes owed 
and how we can encourage standard rules to protect taxpayers 
from multiple taxes and needless complexity. 

We have worked together with the States to simplify rules in the 
past. Originally driven by the States, the international fuel tax 
agreement provides a uniform system for the administration and 
reporting of fuel taxes paid by commercial trucks and buses oper-
ating in multiple States. States agreed to simplified administration 
burdens in exchange for ability to enforce fuel use taxes. 
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More recently, Congress enacted the Mobile Telecommunications 
Sourcing Act to establish uniform rules under which the States can 
tax mobile calls. 

We should consider how we can learn from these examples. So 
we must work to reform the code. Let us remember the lessons 
from Madison and our Founders. Let us bear in mind the relation-
ship between our Federal tax code and State and local tax systems 
and improve the code to create growth and make the U.S. more 
competitive. And let us do this in a way that improves Federal, 
State, and local budgets. 

[The prepared statement of Chairman Baucus appears in the ap-
pendix.] 

The CHAIRMAN. Senator Hatch? 

OPENING STATEMENT OF HON. ORRIN G. HATCH, 
A U.S. SENATOR FROM UTAH 

Senator HATCH. Thank you, Mr. Chairman. In reading the writ-
ten testimony of our guests today, I was particularly struck by Mr. 
Hellerstein’s recitation of the Hippocratic Oath: ‘‘First, do no 
harm.’’ 

Too often, Congress forgets this sensible advice. My hope is that 
this hearing, drawing on the wisdom of our five witnesses, will help 
Congress observe and honor Mr. Hellerstein’s admonition. The rush 
for new tax dollars that too often characterizes the Federal legisla-
tive process oftentimes leaves issues involving Federal-State tax co-
ordination by the wayside. But we cannot forget that the policies 
being discussed today touch on fundamental constitutional prin-
ciples—principles of federalism and separation of powers. And, if 
we are to do no harm, it is important to hold hearings such as this 
one. 

Though I do not have all the answers to the specific policy ques-
tions this particular hearing will wrestle with, I do have a series 
of bedrock principles that I believe will serve as a useful guide. 

The 10th amendment to our Constitution serves as the lodestar 
for today’s hearing. As the testimony of our witnesses at least im-
plicitly reminds us, under our Constitution of enumerated and lim-
ited Federal powers, the powers not delegated to the United States 
by the Constitution or prohibited by it to the States are reserved 
to the States, respectively, or to the people. 

Now, issues involving the Federal impact on State and local reve-
nues impact both the Constitution’s separation of powers between 
the Federal and State Governments and the separate identity of 
the sovereign States. 

Too often, some view the Constitution and its limits on Federal 
power as a hindrance to important objectives. I cannot subscribe to 
this approach. We all take an oath to protect and defend the Con-
stitution. That Constitution, with its limits on Federal power, is 
our greatest strength, not weakness. And in walking the fine line 
between Federal and State powers, we need to be especially mind-
ful of our oath. 

Federal discussions about State finances frequently highlight 
budgetary pressures that have required cuts in spending. These are 
no doubt difficult issues for States, but it simply is not the respon-
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* For more information, see also, ‘‘Present Law and Background Information Related to State 
and Local Government Finance,’’ Joint Committee on Taxation staff report, April 23, 2012 (JCX– 
36–12), https://www.jct.gov/publications.html?func=startdown&id=4422. 

sibility of the Federal Government to address State budget short-
falls. 

Some argue that the recent recession has uniquely harmed State 
revenues, somehow justifying the use of the Federal Government as 
a backstop. Yet, as the Census Bureau noted in an April 12, 2012 
report, State government tax collections in fiscal year 2011 were 
actually up nearly 8 percent from the revenue collected in fiscal 
year 2010. 

Something else is driving State budget shortfalls, and I think, in 
many instances, the principal issue for States is their own unsus-
tainable spending. Also, it is important to recall that the States are 
already receiving significant support from Federal taxpayers. Ac-
cording to the Joint Committee on Taxation, Federal deductions for 
State and local taxes will diminish Federal taxes by about $347 bil-
lion from 2011 to 2015.* These deductions are generally regarded 
as helping States to leverage spending by minimizing the true cost 
of State and local government. And, as someone dedicated to 
States’ rights, I believe that a State should be free to set its own 
tax and spending policies. 

But with rights come responsibilities, and State officials need to 
take responsibility for their own spending decisions. 

In closing, I want to show my appreciation to the members of 
this committee who have a strong interest in these issues involving 
Federal and State interaction. I know Senator Enzi has worked 
very hard for many years on what is now the Marketplace Fairness 
Act. Senator Thune and Senator Wyden have proposed the Digital 
Goods and Services Tax Fairness Act. Senators Snowe, Wyden, 
Menendez, and Nelson are cosponsors of the Wireless Tax Fairness 
Act. Now, your work on these issues is a resource for all of us, and 
I look forward to continuing to work with all of you. 

And thank you, again, Mr. Chairman. The work already done in 
this area, which is substantial, and the opportunities facilitated by 
this hearing, will help us ensure that when we go down the road 
of comprehensive tax reform, we do no harm and possibly even ac-
complish some good. So I am grateful for this hearing. 

Thanks so much. 
[The prepared statement of Senator Hatch appears in the appen-

dix.] 
The CHAIRMAN. Thank you, Senator. 
I would now like to introduce our witnesses. First is Mr. Frank 

Sammartino. Mr. Sammartino is the Assistant Director for Tax 
Analysis at the Congressional Budget Office. Thank you very much, 
Mr. Sammartino. We depend on you a lot. Thank you for all your 
work. 

Next is Dr. Kim Rueben. Dr. Rueben is a senior fellow at the 
Urban-Brookings Tax Policy Center. Thank you for being here, Dr. 
Rueben. 

The third witness is Mr. Walter Hellerstein. Mr. Hellerstein is 
the Francis Shackelford professor of taxation at the University of 
Georgia School of Law. 
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Fourth is Mr. Joseph Henchman, vice president of legal and state 
projects at the Tax Foundation. 

Finally, Mr. Sanford Zinman, owner of Zinman Accounting in 
White Plains, NY. 

Thank you all for coming. 
Our practice here is for your statements automatically to be in-

cluded and for each of you to speak about 5 minutes. 
It is also my practice—all of you probably have prepared written 

statements. You can read them if you want, but just tell it like it 
is. Do not pull your punches. Be candid. 

Mr. Sammartino? 

STATEMENT OF FRANK SAMMARTINO, ASSISTANT DIRECTOR 
FOR TAX ANALYSIS, CONGRESSIONAL BUDGET OFFICE, 
WASHINGTON, DC 

Mr. SAMMARTINO. Chairman Baucus, Senator Hatch, members of 
the committee, thank you for the invitation to testify on Federal 
support for State and local governments provided through the tax 
code and on some ways in which tax reform might affect that sup-
port. My testimony focuses on two particular aspects of current pol-
icy—the use of tax-preferred bonds by State and local governments 
and the deductibility of State and local taxes. 

The Federal Government provides preferential tax treatment for 
bonds issued to finance activities of State and local governments. 
As a result, those governments are able to borrow more cheaply 
than they otherwise could. At the end of 2011, State and local gov-
ernments owed roughly $3 trillion in the form of tax-preferred 
bonds. 

The most common type of tax-preferred bond is one for which in-
terest income is exempt from Federal taxes. Another type of tax 
preference for a State and local bond, which until recently has not 
been much used, is to offer a Federal tax credit in lieu of some or 
all of the interest income from the bond. 

Although a large majority of tax-preferred bonds are traditional 
tax-exempt bonds, such bonds are relatively inefficient mechanisms 
for the Federal Government to transfer funds to State and local 
governments. Specifically, with tax-exempt bonds, the Federal Gov-
ernment forgoes more in tax revenues than State and local govern-
ments receive. Estimates suggest that the difference is about $6 
billion per year or about one-fifth of the approximately $30 billion 
in Federal revenues lost through that tax preference. That sum ac-
crues to investors who pay high marginal tax rates. 

In contrast, for tax credit bonds, the revenues foregone by the 
Federal Government are captured entirely by State and local gov-
ernments. However, tax credit bonds have not been especially well 
received in financial markets until a few years ago. Investors’ lack 
of enthusiasm for such bonds probably stemmed from the limited 
size and temporary nature of most tax credit bond programs and 
an absence of rules for separating tax credits from the associated 
bonds and reselling them. 

In contrast, direct-pay tax credit bonds, for which the value of 
the tax credit takes the form of a payment from the Treasury to 
the State or local government issuing the bond, became a signifi-
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cant source of State and local financing in the years during which 
they were authorized, namely, 2009 and 2010. 

The deductibility of State and local taxes provides another means 
of Federal support for State and local governments. Taxpayers who 
itemize their deductions may claim a deduction from most State 
and local taxes. That taxes-paid deduction provides an indirect 
Federal subsidy to State and local governments because it de-
creases the net cost to taxpayers of paying such deductible taxes. 

By lowering the net cost of those State and local taxes, the taxes- 
paid deduction encourages State and local governments to impose 
higher taxes and provide more services than they otherwise would 
and to use deductible taxes in place of other taxes. 

According to an estimate by the staff of the Joint Committee on 
Taxation, the tax subsidy provided through this deduction was $67 
billion in 2011. 

How much a given State or local government benefits from this 
deduction depends on the structure of its tax system and the char-
acteristics of the taxpayers who provide revenues to it. For exam-
ple, a State or local government that finances its spending by using 
a larger share of deductible taxes receives a larger benefit through 
the deductibility provision, as does the State or local government 
whose taxpayers are more likely to itemize deductions. 

In 2009, slightly fewer than one-third of all tax filers claimed the 
deduction for State and local taxes paid. The amount of those taxes 
paid, the tax savings from the deduction, and the likelihood that 
a taxpayer would claim the deduction all generally increase with 
increasing taxpayer incomes. 

Over the next several years, scheduled changes to tax provisions 
and the interaction of the regular income tax and the alternative 
minimum tax will change the number of taxpayers who claim the 
deduction and the associated loss of Federal revenues, because the 
AMT does not allow people to claim the taxes-paid deduction. 

Without further changes to tax law, tax provisions that were 
originally enacted in 2001 and 2003 will expire at the end of 2012, 
increasing regular income tax rates for many taxpayers. Those in-
creases will raise the value of the taxes-paid deduction for those 
who claim it and increase the associated revenue loss for the Fed-
eral Government. 

In addition, with the higher tax rates, many taxpayers will shift 
from being subject to the AMT to being subject to only the regular 
income tax and will, therefore, be able to claim the deduction for 
State and local taxes paid. 

If certain tax policies that have recently been in effect were ex-
tended rather than allowed to expire, as under current law, the 
revenue effects of the taxes-paid deduction would be different. 

Specifically, if all tax provisions expiring after 2012, including 
the lower regular income tax rates originally enacted in 2001 and 
2003, were extended and the AMT exemption levels were increased 
for years after 2011, there would be two opposing effects on the 
taxes-paid deduction. First, the lower regular income tax rates 
would reduce the tax savings and the associated revenue loss for 
the Federal Government for taxpayers claiming the deduction, but, 
second, the higher AMT exemption levels would reduce the number 
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of taxpayers subject to the AMT, thereby increasing the number of 
taxpayers who would claim the deduction. 

That concludes my opening testimony. I will be happy to answer 
questions. 

[The prepared statement of Mr. Sammartino appears in the ap-
pendix.] 

The CHAIRMAN. Thank you very much, sir. 
Dr. Rueben, you are next. 

STATEMENT OF DR. KIM RUEBEN, SENIOR FELLOW, 
URBAN-BROOKINGS TAX POLICY CENTER, WASHINGTON, DC 

Dr. RUEBEN. Thank you. Chairman Baucus, Senator Hatch, and 
members of the committee, thank you for inviting me to be here 
today. I am thrilled that you are having this hearing about how 
Federal reform will affect State and local governments. 

With increasing concerns about the Federal deficit, fairness, and 
the complexity and inefficiency of our tax system, the need for fun-
damental Federal tax reform is critical. Often overlooked, however, 
is the fact that any such reforms will also affect the tax and fiscal 
policies of State and local governments. 

As mentioned by you, Mr. Chairman, before, although this coun-
try’s economic condition is improving, State and local governments 
are still struggling to balance their budgets. They also play an im-
portant role in our economy, running about half of all domestic 
public programs, and with State and local spending making up 
about 15 percent of GDP. 

Decisions about changing Federal policy should take into account 
the potential effects on State and local government budgets in both 
the short and the long run. 

I make four points today. First, Federal tax policy and reform 
can help or hurt States. Second, unstable Federal tax policy trick-
les down to the States, and uncertainty is especially problematic 
for States’ budgeting. Third, if fundamental tax reform is under-
taken, transition relief might be important for State and local gov-
ernments. And, finally, Congress can play a role in helping to co-
ordinate or protect the existing State and local tax base. 

Returning to the first point, Federal tax policy and reform can 
help or hurt States. Federal policy affects how attractive specific 
taxes are for State and local governments and, therefore, how those 
governments organize their tax and revenue system. 

State revenue sources, especially income taxes, often piggyback 
on Federal rules. More specifically, statutory changes in Federal 
law can result in significant increases or decreases in State rev-
enue. For example, State income tax revenues increased after the 
1986 tax reform expanded the Federal income tax base and also al-
lowed States to reduce their rates as well. In contrast, the elimi-
nation of the State and local tax deduction could increase the cost 
to State and local governments of providing services. 

Second, unstable Federal tax policy trickles down to the States, 
and uncertainty is especially problematic for State and local gov-
ernments. As mentioned before, State and local governments are 
required to pass balanced budgets every year. This requires being 
able to accurately forecast revenues. Problems with State tax sys-
tems are often exacerbated by uncertainty in Federal tax rules. 

VerDate Nov 24 2008 17:22 Apr 22, 2013 Jkt 000000 PO 00000 Frm 00013 Fmt 6633 Sfmt 6633 R:\DOCS\80344.000 TIMD



8 

Temporary extensions of credits, deductions, and tax rates com-
plicate State forecasting. Policy changes and uncertainty can di-
rectly affect State tax bases through changing definitions of income 
or indirectly due to changes in taxpayer behavior. Especially prob-
lematic has been uncertainty about future Federal estate taxes, tax 
rates on dividends and income, and dividends and capital gains, 
sources of volatile income for State governments. 

Third, if fundamental tax reform is undertaken, and I hope it is, 
transition relief might be important for State and local govern-
ments. Tax changes can help or hurt States, but understanding the 
short-run effects will be important and may require slower adop-
tion of certain policies or some fiscal relief. Understanding the 
state of the economy and the fiscal health of State and local gov-
ernments will be critical in undertaking any reform. 

Finally, due to our federalist system, Congress has a role in help-
ing to coordinate or protect the existing State and local tax base. 
State and local governments’ ability to raise revenue can be hob-
bled by limitations that Congress could remove. Most notably, Con-
gress can enact legislation that could help coordinate actions across 
States and would help enable State and local governments to col-
lect taxes on Internet and mail-order sales. 

As we consider tax reform, it is important to remember that our 
actions will also affect State and local governments. 

Thank you, again, for inviting me to appear today. I look forward 
to your questions. 

[The prepared statement of Dr. Rueben appears in the appendix.] 
The CHAIRMAN. Thank you, Dr. Rueben, very much. 
Mr. Hellerstein? 

STATEMENT OF WALTER HELLERSTEIN, FRANCIS SHACKEL-
FORD PROFESSOR OF TAXATION, UNIVERSITY OF GEORGIA 
SCHOOL OF LAW, ATHENS, GA 

Mr. HELLERSTEIN. Thank you, Mr. Chairman. I am honored by 
your invitation to testify today, and I hope I can be of assistance 
to the committee. 

My remarks this morning will be limited to horizontal tax coordi-
nation—coordination among State tax regimes—although my writ-
ten testimony also addresses vertical tax coordination—coordina-
tion between Federal and State tax regimes. 

In considering Federal legislation affecting horizontal tax coordi-
nation, I think Congress should be guided by three overarching ob-
jectives. First, Congress should seek to remove the unreasonable 
burdens that State taxes impose on interstate commerce. Second, 
in pursuing the first objective, Congress should not unreasonably 
restrict the States from exercising their essential taxing powers to 
fulfill their constitutional obligations within our Federal system. 
Third, when possible, Congress should strive to achieve both objec-
tives at once, a point that the chairman has already made. 

Thus, Congress can both prescribe the manner in which States 
may tax interstate commerce, thereby removing burdens that com-
plex State regimes impose on interstate commerce, while, at the 
same time, enable States to exercise their taxing power by elimi-
nating preexisting judicially imposed constraints on State taxing 
power that were designed to prevent the very burdens that Con-
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gress has removed through its legislation. I would like to offer the 
committee two examples of the third type of intervention, one of 
them recently enacted, one of them now pending before Congress. 

In my view, the Mobile Telecommunications Sourcing Act, to 
which the chairman has already referred, enacted by Congress in 
2000, is a poster child for horizontal Federal-State tax coordination 
at its best. Prior to this Act, the States’ power to tax interstate 
telecommunications was governed by the rule announced by the 
U.S. Supreme Court under the dormant Commerce Clause in the 
case called Goldberg v. Sweet. In Goldberg, the Court held that the 
only States that have jurisdiction to tax the consumer’s purchase 
of an interstate telephone call are States where the call either 
originates or terminates and is charged or billed. But this rule 
often left the States powerless to tax wireless telecommunications, 
as, for example, when a business traveler who lives in State A, 
where she received and paid her monthly phone bill, made a call 
while on business in State B to a person in State C. 

These and related difficulties led Congress, with the joint support 
of the telecommunications industry and the States, to enact the 
Mobile Telecommunications Sourcing Act, which permits the State 
to tax all mobile telecommunication charges for services provided 
by the customer’s home service provider at the customer’s place of 
primary use, but only at the place of primary use. 

Congress both expanded and contracted State taxing power by 
reference to the preexisting dormant Commerce Clause standard 
established by Goldberg, simultaneously conferring such power 
upon and limiting it to the customer’s place of primary use. 

The Mobile Telecommunications Sourcing Act is, thus, a model 
for Federal-State horizontal tax coordination. It employs Congress’s 
power to both expand and restrain State tax power in a manner 
that allows taxes to be collected in a sensible manner, and, at the 
same time, protects taxpayers from multiple taxation. 

Let me turn, finally, to what I regard as an analog to the Mobile 
Telecommunications Sourcing Act and several related bills that are 
presently pending before Congress relating to the States’ power to 
require out-of-state sellers who have no physical presence in the 
State to collect the sales or use taxes that are due on their sales 
to customers in the State. 

Just as the U.S. Supreme Court’s decision in Goldberg was es-
sential to understanding the problem addressed by the Mobile Tele-
communications Sourcing Act, so the U.S. Supreme Court’s decision 
in Quill Corporation v. North Dakota is essential to understanding 
the problem addressed by the proposed legislation. Quill held that 
States have no power under the dormant Commerce Clause to re-
quire mail-order sellers to collect sales and use taxes on sales to 
customers in the State unless they are physically present in the 
State. The proposed congressional legislation, reflected in three 
bills, is designed to authorize the States under specified conditions, 
generally requiring harmonization and simplification of their sales 
and use tax regimes, to require collection of sales and use taxes by 
remote sellers despite their lack of physical presence in the State. 

Although the bills differ in their detail, they share in common 
the concept of a deal authorizing collection of taxation from remote 
sellers in return for removal of existing burdens on such sellers 
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through simplification and harmonization, as well as the provision 
of tax-compliant software. 

Without burdening this morning’s hearing with the nuances of 
my views on the different bills—they are contained in my written 
testimony—I would say that legislation along the lines of these pro-
posals is precisely the type of horizontal tax coordination that Con-
gress should be considering, on the one hand, and uses Congress’s 
power to provide for increased uniformity and simplicity among 
State tax regimes, as well as the availability of tax-compliant soft-
ware, thereby reducing burdens on interstate business, on the 
other hand. And, at the same time, it uses Congress’s power to re-
move judicial restraints from the States’ taxing power that were at-
tributable to the burdens that Congress’s requirement of uniformity 
have now removed. 

Thank you for the opportunity to address this committee. 
[The prepared statement of Mr. Hellerstein appears in the ap-

pendix.] 
The CHAIRMAN. Thank you, Mr. Hellerstein, very much. 
Mr. Henchman? 

STATEMENT OF JOSEPH HENCHMAN, VICE PRESIDENT OF 
LEGAL AND STATE PROJECTS, TAX FOUNDATION, WASH-
INGTON, DC 

Mr. HENCHMAN. Good morning. Thank you, Mr. Chairman, Mr. 
Ranking Member, members of the committee. Thank you for the 
opportunity to testify today on the role that Congress plays in 
State tax policy. 

In the 75 years since our founding, the Tax Foundation has mon-
itored tax policy at the Federal and State levels, and our analysis 
is guided by the principles of economically sound tax policy—sim-
plicity, neutrality, transparency, and stability. 

The main question I want to answer for you is, what is Con-
gress’s role in State tax policy? After all, to be an American is to 
be a believer in federalism, and that means Congress has its areas 
and the States have their areas. Most of the time, Congress should 
let the States do their thing, even if it is bad policy. But, in a very 
few important situations, Congress has the power and the responsi-
bility to get involved in State tax policy—two situations, in fact. 

The first is to preserve the power of the Federal Government. 
States cannot tax the Federal Reserve, for instance, and there are 
Federal laws banning State taxes on non-resident members of Con-
gress and non-resident members of the military. 

The second situation goes to the reason why we adopted the Con-
stitution in the first place, which was mentioned by the chairman 
in his opening statement. States went wild under the Articles of 
Confederation. Port States put punitive taxes on commerce going 
to interior States and vice versa. Tariff wars proliferated. 

So the Constitution was adopted, giving Congress the power to 
restrain States from enacting laws that harm the national economy 
by discriminating against interstate commerce. 

In short, States will put their own interests ahead of the Federal 
interests every time. They have an incentive to shift tax burdens 
from physically present individuals and businesses to those who 
are beyond their borders, non-voters. And, when this behavior is 
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not prevented by Congress or the courts, the results can be tax-
payer uncertainty, incompatible standards, and harm to national 
economic growth. 

As one example, take a multistate corporation with operations in 
five States. If each of those five States imposes a State corporate 
income tax, the companies’ profit must be divvied up or appor-
tioned among those five States. That is so no State taxes more than 
its fair share and no multiple taxation occurs. 

States game this, bending their apportionment rules to tax prof-
its that were earned in other States. Congress recognized this prob-
lem and set up the Willis Commission in 1959 to adopt one uniform 
apportionment standard. That threat was successful in getting the 
States to adopt one on their own, although, without congressional 
force backing it up, the States began drifting away from it soon 
afterwards, and today only 11 States stick with that uniform ap-
portionment rule. The rest have abandoned it to grab revenue from 
other States. 

There are similar situations today which cry out for a uniform 
standard, which I describe in detail in my written statement. Just 
to highlight one problem, this is BNA’s survey of State tax depart-
ments. It is a compilation of State questionnaire results on nexus- 
creating activities for business activity taxes. 

According to the survey results, 13 States find that you are with-
in their taxing jurisdiction if you have a website hosted on another 
entity’s server in that State. One State and DC will tax you if you 
send employees to attend a seminar, even if you engage in no sales 
activity. This volume, while the best source we have today for busi-
nesses asking when they can be subject to tax, is littered with foot-
notes, exceptions, and appendix notations, reinforcing the lack of 
clarity the States have imposed on those who engage in interstate 
commerce. 

We at the Tax Foundation get calls all the time from taxpayers 
caught in a trap by aggressive State nexus standards. The same is 
true with individual income taxes on business travelers, with sales 
tax, and with many other State taxes. 

The States cannot solve these problems on their own. Congress 
told the States to adopt a uniform corporate income tax apportion-
ment standard in 1959, and we are still waiting. Sales taxes, de-
spite the work of the Streamline Project, are getting more complex 
and more numerous each year. 

On income tax, on business travelers, or on sales taxes, the 
States are not budging from their positions. Today, with new tech-
nologies, even the smallest businesses can sell their products and 
services in all 50 States. Business travel is easier than ever before. 
The temptation is great to treat interstate commerce like a golden 
goose to be squeezed. This temptation can only be countered by 
well thought-out, uniform rules imposed and enforced at the Fed-
eral level. 

Thank you, and, as always, we are eager to be of assistance on 
these issues now and in the future. 

Thank you. 
[The prepared statement of Mr. Henchman appears in the appen-

dix.] 
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The CHAIRMAN. Thank you, Mr. Henchman, very, very much. 
Mr. Zinman? 

STATEMENT OF SANFORD ZINMAN, OWNER, 
ZINMAN ACCOUNTING, WHITE PLAINS, NY 

Mr. ZINMAN. Thank you, Mr. Chairman and members of the com-
mittee. I am a certified public accountant, I am a member of the 
American Institute of CPAs, and I am currently the national tax 
chair of NCCPAP, the National Conference of CPA Practitioners. 

Accompanying me is Mr. Edward Caine, the national vice presi-
dent of NCCPAP, who is a CPA in the Philadelphia area. 

You have received my written testimony, and I would like to 
focus on some key issues. The types of taxes which impact tax-
payers the most are income taxes of individuals and other entities, 
employment taxes, and State and local sales and use taxes. 

The issue of income taxes for individuals with multistate resi-
dency is not new, but has grown in recent years. Many individuals, 
married or single, are purchasing second homes in other States and 
dividing their time between their residences. This poses a problem 
for these taxpayers. 

In which State do they declare residency? Currently, this issue 
is not being decided by the individual, but by the State tax laws, 
and the State governments have become aggressive in seeking ad-
ditional sources of revenue. Each State sets its own rules to estab-
lish and define what residency is for purposes of income taxes, 
sales and use tax, and estate tax. I acknowledge that Federal law 
should not supersede State law, but individuals are left to battle 
with each jurisdiction that wants a piece of the action in their tax 
dollars. 

Businesses which have a nexus in multiple jurisdictions are also 
potentially subject to double or triple taxation. Although all States 
will acknowledge that credit should be given for taxes paid to other 
jurisdictions, those credits will not be given if the State perceives 
that the tax paid to another jurisdiction is improper. Individuals 
and businesses may choose to pay double taxation to avoid a 
lengthy administrative process. After all, these taxes are often de-
ductible federally anyway. 

Regarding employment taxes, workforce mobility is here to stay. 
Federal law recognizes this mobility and offers individuals and en-
tities incentives to ensure that the workers can keep working and 
the companies can keep good workers. However, State and local 
employment laws and regulations vary greatly from State to State. 

The Treasury Department regulations on uniform definition of a 
qualifying dependent have gone a long way toward resolving re-
lated income tax issues. A similar effort on who is an employee 
would be extremely helpful and would do a lot to level the playing 
field for employers. 

Next, there is the alternative minimum tax. NCCPAP has long 
advocated for the abolishment of the AMT. The AMT disproportion-
ately affects taxpayers in certain States and areas of the country, 
even though it is clear that was an unintended consequence of the 
law. 

Finally, sales and use tax issues also significantly affect State 
and local governments. Over the past several years, in an effort to 
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increase revenue, States have increased their collection efforts. By 
the end of 2011, eight States had enacted click-through nexus pro-
visions and more than 15 States have proposed laws expanding 
sales tax nexus. 

The States have begun to look for any connection that an out-of- 
State seller might have and could be construed as a physical pres-
ence. Some States have enacted legislation imposing a sales tax li-
ability on Internet companies if the company has an agent in the 
State. While most people understand the need for separation of 
Federal and State governments, it is apparent that there is a loss 
of sales tax revenue due to cross-border sales. It should also be 
noted that this represents a potential loss of revenue to main street 
small business retailers who have a physical presence in one State, 
but are not big enough to be a multistate retailer. 

The Multistate Tax Commission, in 2011, directed its sales and 
use tax uniformity subcommittee to begin drafting a model nexus 
statute based on the Amazon case. There is a strong need for Fed-
eral oversight of State sales and use tax to ensure that all States 
are able to collect their proper tax revenue. 

Thank you. 
[The prepared statement of Mr. Zinman appears in the appen-

dix.] 
The CHAIRMAN. Thank you, Mr. Zinman, very much. 
We all know that the cry these days is ‘‘tax reform.’’ It is lower 

the rates, broaden the base, simplicity. A lot of people refer back 
to the 1986 tax reform, where there was significant rate reduction 
and base broadening. 

Where in this area—that is, State and local taxes—can Congress 
look to reduce tax expenditures; that is, reduce the deduction, 
change the deduction, if you will, raise revenue, in order to com-
pensate rate reduction? 

Let us assume, for purposes of discussion, that we are talking 
about revenue neutrality here. But we all know we have a tremen-
dous debt, national debt. And without being too dramatic here, we 
also know that if Congress were adjourned today, of the $15 trillion 
national debt that we have, if Congress adjourned today and did 
not reconvene until sometime next year, we would automatically 
shave about $9 trillion over 10 years off that national debt—$9 tril-
lion over 10 years. 

Now, that is just debt reduction. Many suggest we need to raise 
revenue and cut spending in order to address the debt. We know 
the Simpson-Bowles Commission has all kinds of proposals. Rivlin- 
Domenici, the Gang of 6, and so forth, almost all of them say we 
should reduce the national debt by $4 trillion over 10 years, and 
we should do it with some combination of spending cuts and rev-
enue raised and try to get annual deficits down to at least 3 per-
cent of GDP. That is what economists tell us is sustainable. 

But in addition to tackling national debt, we have a separate 
problem, which is tax reform. They are separate, but they are also 
joint, because with tax reform, maybe we try to broaden the base 
and lower the rates in a way that also raises revenue. 

So I just ask you. If we have to raise—let us start with the easier 
one. Let us say a revenue-neutral effort to lower rates and broaden 
the base, in this area, where do we cut tax expenditures? Where 
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in this area are tax expenditures reduced, in addition to other 
areas of the code—we have other tax expenditures that have to be 
reduced—in order to get the rates down? 

Some talk about the corporate rate is 35 percent, getting it down 
to 25; some say get the top individual rate down to 25. If that 
means we have to cut out some deductions and credits and exclu-
sions here, if we do all this, in this area, if we have to, if Congress 
really wants to, if the American public really wants to have tax re-
form—I am giving you time to think about this. Where do we start 
to chop away? 

Who is boldest here and wants to lead off? 
Mr. SAMMARTINO. Maybe I will. Of course, the Congressional 

Budget Office does not make recommendations for policy. 
The CHAIRMAN. Right. Right. 
Mr. SAMMARTINO. But we have, in the past, looked at various op-

tions in this area, including options to limit the State and local tax 
deduction, and we found that various options, from eliminating it 
completely to placing a cap on it or, in one case, converting it to 
a 15-percent credit, all would raise significant revenues over a 10- 
year period. 

One thing we looked at, in addition, was one of the main features 
of the alternative minimum tax, which is that it eliminates the 
State and local tax deductions for taxpayers who are on the AMT. 

So we considered the same set of options in the context of elimi-
nating the AMT, and we found that for all the options we looked 
at, again, including complete elimination of the State and local de-
duction, placing a cap on it, and all those options except the option 
for the 15-percent credit, that if you both restricted or eliminated 
the taxes-paid deduction and eliminated the AMT, you would still 
raise revenues through that combination. 

Now, these estimates were done a couple of years ago. More tax-
payers would be likely eligible for the AMT. So the numbers might 
change, but still, that is kind of one possible tradeoff one can think 
about in the context of tax reform that we have looked at. 

The CHAIRMAN. Right. And that approach, is it a one-for-one, or 
is this reduction in State revenue less than the gain in Federal rev-
enue? 

Mr. SAMMARTINO. So what we found is that if you were to com-
pletely eliminate the taxes-paid deduction and eliminate the AMT, 
it would still be a net revenue increase for the Federal Govern-
ment. 

The CHAIRMAN. And the effect on the States would be? 
Mr. SAMMARTINO. I mean, the States, it is a problem, because 

you are reducing some of the subsidy to State and local govern-
ments. We did not examine what the impact would be. It depends 
on how States would respond to that. 

The CHAIRMAN. I just urge you and urge all panelists and any-
body else listening, anyone else who cares about tax reform, to 
start thinking seriously about this and coming up with some rea-
sonable alternatives and reasonable suggestions, creative sugges-
tions on how to do it. 

Yes, Dr. Rueben? My time has expired, but very briefly, please. 
Briefly. 
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Dr. RUEBEN. I was just going to say, the other thing that hap-
pens when you make this tradeoff between the AMT and State and 
local deductions is you are also changing the distribution. 

It is a way of shifting some of the tax burden away from families 
who are more likely to be on the AMT. So there is some within- 
State variation that occurs. But I think, in some ways, if you actu-
ally had consistent tax policy with reform of the AMT, that would 
be incredibly helpful for States. So you might be able to have some 
sort of tradeoff between limiting the deduction, if you gave them 
more knowledge about what tax systems would look like. 

The CHAIRMAN. Thank you very much. 
Senator Hatch? 
Senator HATCH. Thank you, Mr. Chairman. 
This question is for the whole panel. Currently, most taxpayers 

who itemize have a choice of deducting certain taxes paid to State 
and local municipalities. Currently, deductions are allowed for 
State and local real property, personal property, State sales, and 
income taxes. Now, the Joint Committee on Taxation estimates 
that the revenue loss to the Federal Government will be around— 
well, from 2011 to 2015, these deductions will be about $347 bil-
lion, if they are extended for that time. 

Now, as Mr. Sammartino notes, by lowering the net cost of those 
State and local taxes, the taxes-paid deduction encourages State 
and local governments to impose higher taxes. 

My question is, how much do these deductions subsidize State 
and local governments? We know what the revenue loss is to the 
Federal Government, but even if one is comfortable subsidizing 
State government, is this a good way to do it? 

Additionally, for Mr. Zinman, how aware is your average client 
of the dynamics of these deductions? Do they understand that they 
are viewed as a benefit to State and local government that might 
increase other taxes? 

So whoever wants to answer that. 
Mr. ZINMAN. I can tell you that 10 years ago, in my office—as 

I have in my written testimony—my typical client for individual in-
come tax was not a wealthy stock trader, but a working person. 
Ten years ago, we did not talk about AMT at all. 

Now, this is the typical conversation, and the conversation cen-
ters around how much, in my case, in the New York metropolitan 
area, people are paying for real estate taxes, but are not getting 
a deduction on their Federal tax return because of AMT. And, in 
fact, if nothing happens to AMT, it is projected that by 2013, 50 
percent of Americans will be calculating their taxes using the alter-
native minimum tax calculation. 

So there are a number of individuals in certain States, and that 
number is growing, who are now faced with an issue. Their issue 
is that they are paying a higher amount of State and local real es-
tate taxes, State and local income taxes, and they are not getting 
the Federal tax deduction that they were hoping to get. 

So the Federal income tax is not offset by what is happening, and 
this is starting to trouble a lot of people. 

Senator HATCH. Thank you. 
Does anybody else care to comment? It is pretty simple. 
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Let me go to a second question. President Obama has proposed 
to dramatically reduce the charitable deduction in his latest budg-
et, as well as previous budgets. He does so by proposing to take 
away up to 29 percent of itemized deductions for families that are 
in either of the top two income tax brackets. Now, this appears to 
me to be a policy that would lead to an absolute reduction in chari-
table giving, and charity should be the last thing that the Presi-
dent is attacking, in my opinion. The President is also going after 
the ability of families and individuals to exclude interest on tax- 
exempt bonds from their income. 

So this question is for the whole panel, anybody who wants to 
answer it. Yes or no? Let me just ask you to give a ‘‘yes’’ or ‘‘no.’’ 

Does everyone on this panel agree with me that the President’s 
proposal will increase borrowing costs for State and local govern-
ments? 

Mr. Sammartino? 
Mr. SAMMARTINO. Well, actually, we think it might have just a 

minor effect on borrowing costs, because, when the State and local 
governments have to set an interest rate to sell the amount of 
bonds they want, it is usually—in order to clear the market, they 
have to target that rate to taxpayers with lower marginal tax rates 
to provide enough subsidies so those taxpayers would buy the 
bonds, and I think most of the evidence suggests that that rate is 
something below—at or below 28 percent. 

So the President’s proposal to limit the benefit of itemized deduc-
tions to 28 percent would not affect taxpayers whose marginal tax 
rate is at or below 28 percent. Taxpayers above that, if their alter-
native to buying tax-exempt bonds is to buy a taxable bond, would 
still be better off buying the tax-exempt bonds at current rates 
than buying a taxable bond and paying the tax. 

Now, there could be some effect, because some of those taxpayers 
may decide that they would shift their portfolios a bit. But for most 
taxpayers, we think it is not going to have a very big effect. 

Senator HATCH [presiding]. My time is up. 
Senator Cantwell? 
Senator CANTWELL. Thank you, Mr. Chairman. And, obviously, 

one of the things that we care about in the Pacific Northwest is tax 
fairness and the fact that we do not have an income tax, and we 
want the ability to deduct our sales tax from our Federal income 
tax obligations. We do have a lot of itemizers because of this. And 
so making sure that we continue that policy and make it perma-
nent is a big priority. 

I did want to follow-up on this tax-exempt bond issue, because 
one of the issues for us is that some of these tax-exempt bonds are 
used to finance public power projects for capital investment. 

And I do not know. Maybe you do not know. Dr. Rueben, I do 
not know if you know the answer to this or not. But what impact 
would this have on utility rates as a result, if we got rid of the tax- 
exempt bond status? 

Dr. RUEBEN. I do not know what the precise rates would be, but 
part of it is going to depend on how transition is done. So part of 
the reason I think any sort of reform, especially in the muni bond 
market, will need to have a certain level of reform and transition 
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involved is because financial markets and local government reve-
nues are still kind of not totally recovered. 

So I think whatever we do—and as the Federal Government goes 
forward—if there is some switch in how we treat tax-exempt debt, 
it will be important to think about how specific localities will fare 
under these arrangements. And so having some sort of transition 
period will be pivotal in terms of being better able to understand 
what is going to happen in individual locations. 

Senator CANTWELL. Would that missing advantage then have to 
be covered by ratepayers overall? 

Dr. RUEBEN. Partly, it depends how it is set up. So, if we basi-
cally lower the tax-exempt status, it depends on whether it is 
newly issued debt or whether it is existing debt. 

So existing debt, any disadvantage would actually be borne by 
the people who are holding the debt right now. So it is not nec-
essarily the people issuing it. 

If we moved into a new regime where there was a different sys-
tem which maybe included tax credits rather than a tax-exempt 
status, I think it would depend on the issuing ability. And that is 
why I think having both systems in place, if we were going to do 
some transition for a little while, will be important to see whether 
revenue bonds can be approved at minimal cost to investors and 
issuers. 

Senator CANTWELL. Well, I think this is an important question. 
So we will be following up with you and the committee on this just 
to make sure that public power is not disadvantaged in a bond 
structure, moving forward. 

We are continuing to grow, and we sell a lot of power to Cali-
fornia. We sell a lot of power all over. And making sure that people 
have access and continue to build the grid is something very, very 
important to us. It is a key element of our economy. 

So thank you, Mr. Chairman. 
The CHAIRMAN. Thank you, Senator. 
Senator Thune? 
Senator THUNE. Thank you, Mr. Chairman. 
I want to thank you and Senator Hatch for holding today’s im-

portant hearing, and to thank our panelists for their willingness to 
testify. 

There are a number of very important issues regarding State and 
local taxation that are being discussed today, and I wanted to focus 
on one in particular—the taxation of digital goods and services. 

Last year, I introduced, along with my colleague from Oregon, 
Senator Wyden, the Digital Goods and Services Tax Fairness Act. 
Our legislation would ensure that the fast-growing digital economy 
is not stymied by multiple and discriminatory State and local 
taxes. 

Digital goods and services, such as movie and music downloads 
and cloud computing services, are an ever-increasing and vital part 
of our economy. Just as an example, in 2010, in the United States, 
online retailers sold over 1 billion digital music tracks, totaling 
$1.5 billion in revenue. 

E-book sales in the U.S. reached $1 billion in 2010. They are ex-
pected to almost triple by the year 2015. And sales of downloaded 
apps have been especially fast-growing. In 2010, there were 8 bil-
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lion apps downloaded in the U.S. Last year, there were 18 billion 
apps downloaded. It is projected that more than 90 billion apps will 
be downloaded by the year 2015. App revenue from smart phone 
downloads is projected to increase from $1.9 billion in 2010 to more 
than $29 billion by the year 2015. 

So, as the digital economy grows, we need to make sure that we 
set some basic rules of the road so that multiple States will not at-
tempt to tax the same downloads. The legislation that Senator 
Wyden and I have introduced simply clarifies that the State with 
the authority to tax the digital download is the State where the 
consumer resides. Our bill does not take away taxing authority 
from States. In fact, it should provide States with greater certainty 
going forward. 

For States such as South Dakota, which does not have an income 
tax and which relies heavily on sales taxes, protecting the State’s 
sales tax base is important, just as it is important that Congress 
extend the deductibility of State sales taxes for taxpayers who 
itemize, a provision that expired at the end of last year. 

I hope the Senate will have an opportunity to consider the Dig-
ital Goods and Services Tax Fairness Act later this year, and I ap-
preciate the leadership of the Senator from Oregon on this issue 
and look forward to working with him and with this committee and 
hopefully being able to move this legislation forward. 

I just have a question for anybody on the panel. You identified 
the Mobile Telecommunications Sourcing Act—I think that was 
you, Mr. Hellerstein—as the poster child highlighting the appro-
priate role for Congress to address certain complexities that surface 
in State and local taxation of interstate commerce. 

Do you see the need—same need, I should say, for Congress to 
set forth a similar framework for digital commerce? 

Mr. HELLERSTEIN. Senator, I think that that would actually— 
that would fit within at least my view of what would be appro-
priate legislation. It is very important, again, to come back to Sen-
ator Hatch’s point about, first, do no harm. It is very important 
that this be done surgically. 

So, if we are to identify a particular State that may tax these 
goods and services and only that State, that, I think, is quite con-
sistent with the Mobile Telecommunications Sourcing Act. On the 
other hand, as I read through this draft bill, I think it would be 
a field day for lawyers given the uncertainties with some of the 
definitions and the scope. So I would just urge this committee or 
whoever is considering this bill to be very, very careful in trying 
to do good, because there are provisions in the bill, as drafted, 
which I would regard as not ideal. 

Senator THUNE. Does anybody else want to comment on that? 
[No response.] 
Senator THUNE. No. Let me ask just a question about this issue. 

If you had a consumer from Washington who is visiting Florida and 
downloads a song that is provided from a server in Utah, which 
State has the legal authority today to receive the tax revenue from 
that purchase? 

Mr. HENCHMAN. They can all try, and that is the problem. 

VerDate Nov 24 2008 17:22 Apr 22, 2013 Jkt 000000 PO 00000 Frm 00024 Fmt 6633 Sfmt 6633 R:\DOCS\80344.000 TIMD



19 

Senator THUNE. Yes. And without congressional action, is it not 
questionable as to which State, if any, has a right to receive the 
tax revenue from that transaction? 

Mr. HENCHMAN. Absolutely, and they will all try. 
Senator THUNE. Just as a question, too, I think you indicated 

State and local taxes should not impose an undue burden on inter-
state commerce. 

Does it not make sense, then, if you agree that the purchase of 
downloaded music should be taxed no differently than the local 
purchase of a CD—I mean, if you are going to buy a CD in a 
store—that downloading music ought to be taxed in a similar way? 

Mr. ZINMAN. Conceptually, that makes a lot of sense, yes. Admin-
istratively, it may be difficult to do, but conceptually, it makes a 
lot of sense. 

Senator THUNE. But nobody basically disagrees with that con-
cept? Conceptually, it makes sense? 

The Digital Goods and Services Tax Fairness Act does not dictate 
whether or not a State can tax digital transactions, but rather sets 
a framework upon which State and local taxes can be applied to 
this form of commerce in a fair and rational manner. 

Some have asserted there is no such impediment to a rational 
tax structure under existing law, citing the fact that consumers can 
get credits if they pay double taxes. However, would not all stake-
holders be better served for Congress to establish some sort of 
framework that will provide the certainty for consumers, providers, 
and State and local governments in the taxes collected from digital 
commerce? 

Mr. HENCHMAN. Yes. 
Senator THUNE. Does anybody disagree with that? 
Mr. HENCHMAN. The States will not do it themselves. 
Senator THUNE. Thanks. Well, I guess the question is, how we 

do it. And we have a proposal out there and, hopefully, with your 
input, we can perhaps refine that and make it stronger and more 
effective. But certainly it is an area that I think needs to be ad-
dressed. And, with all the advances that we are seeing in tech-
nology and the way that people purchase various things these days, 
we are going to need some kind of a framework, and it seems, to 
me at least, that that is an issue that Congress is going to have 
to deal with. 

So I thank you, Mr. Chairman. And thank you all for sharing 
your insights today. 

The CHAIRMAN. Thank you, Senator. 
Senator Cardin? 
Senator CARDIN. Thank you, Mr. Chairman. And let me thank 

the panelists. 
I want to talk about one of the major sources of revenues for our 

States, and that is the sales and use tax. 
Dr. Rueben, I want to focus on the fact of how much of those rev-

enues are not being collected today. It has been estimated, as a re-
sult of out-of-State shipments, and principally through the Inter-
net, that there is $11 billion a year not being collected. 

Now, I got the Maryland number, and the Maryland number is 
$300 million, which is an interesting number, because the Gov-
ernor is talking today about bringing the legislature back to a spe-
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cial session in May because of a $300-million gap and is looking at 
increasing a lot of taxes in our State because we need $300 million 
to balance our budget. 

If we had the sales and use tax, we would have a balanced budg-
et and there would be no need to bring the legislature back into 
session, which brings me to the Marketplace Fairness Act and try-
ing to establish a level playing field. 

You can go to a retail store in Maryland, use your phone to take 
a photograph of its identification, then go on the Internet and get 
that product shipped into Maryland and avoid the sales tax. The 
price might be identical, but you are avoiding the sales tax. And 
to me, this is a matter of tax integrity. 

That person who does that is supposed to pay a use tax. And I 
have heard that retailers or Internet sellers feel it is such a burden 
to have to collect a sales tax. It is a huge burden. They ask Mary-
landers to pay a use tax. 

So are we not picking winners and losers if we do not take some 
action to provide for a level playing field? 

Dr. RUEBEN. I am a big fan of there being some action to help 
coordinate these issues. I think that as more sales get done on the 
Internet or electronically or through catalogs, I think State and 
local governments are going to be at a disadvantage. And so con-
gressional action to help coordinate this seems like a no-brainer, in 
my perspective. 

Senator CARDIN. Thank you. 
Mr. Zinman, I see that you are anxious to respond. I am going 

to give you a chance. 
Mr. ZINMAN. I am just agreeing. 
Senator CARDIN. Well, good. Let me just pose the question. There 

are two issues that are usually raised by those who have asked for 
delay of Federal action. One is that it is a little complicated be-
cause of all the different sales and use taxes. I point out that there 
is free software available that would assist in the collection of this. 
And the other issue is a small business exemption, which is in-
cluded, by the way, in the Marketplace Fairness Act. 

I am not aware of any small business exemptions on the brick- 
and-mortar requirements to collect sales tax if you have a facility 
located in our State. Is there any administrative reason why we 
should not be moving forward on this? 

Mr. ZINMAN. Absolutely not. If you look at what is happening 
with Best Buy, that is, even though they are multistate, they are 
brick-and-mortar, and they are hurting a lot because of the Inter-
net sales because—I will give you a perfect example. 

An individual can go to New York and buy a set of golf clubs, 
but he has a place in Florida. He buys an expensive set of golf 
clubs. He says, ‘‘Ship it to Florida.’’ No sales tax. It will cost him 
$30 to ship the golf clubs down to Florida. 

Mr. HENCHMAN. And Florida has a very high sales tax. 
Mr. ZINMAN. But he is not paying—he is supposed to pay—I am 

not saying what he is supposed to do. I am saying what actually 
happens. What actually happens is he is not reporting that sales 
tax in Florida. 

Senator CARDIN. I have not checked Florida’s use taxes, but my 
guess is there are not many being filed by individual consumers. 
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Mr. ZINMAN. That is right. In New York, we have a line on our 
New York State return—and many States have a line on their tax 
return—asking the taxpayer to voluntarily compute and give back 
the sales tax they should have paid in the form of a use tax. 

But you now take a State like Florida that does not even have 
an income tax form to report this. They have the use tax forms. 
They are there. They are available. But many people who have 
multistate residences—and I am just using New York and Florida 
as an example, because that is a corridor that a lot of people trav-
el—a lot of individuals are ignoring the taxes that they have to 
pay. 

Senator CARDIN. It is my understanding that—and we have a 
form in our State where you can include the use tax. So we have 
that in Maryland. 

The $300-million number I gave you was a net number. 
Mr. ZINMAN. Right. 
Senator CARDIN. I do not know the exact amount of use taxes we 

collect from individual consumers, but it is miniscule. 
Mr. ZINMAN. I am sure it is miniscule. 
Mr. HENCHMAN. Very briefly, I just want to make sure the goal 

of simplification is not minimized here, because, while that retailer 
has to collect and does not get a de minimis threshold, they are 
only collecting one sales tax. Internet retailers would have to track 
and collect 9,600 across the country. 

And, yes, there is software on the rates, but that software does 
not help you distinguish between all the sales tax holidays and all 
the different rates on different products. 

Senator CARDIN. Are you telling me that computers cannot figure 
this out? I have my—— 

Mr. HENCHMAN. It is not computers. It is tracking the—— 
Senator CARDIN. I am amazed at what I can put into my iPad 

and get an answer to immediately. Are you trying to tell me that 
we do not have a computer program that can figure out this issue? 

Mr. HENCHMAN. It is not a question of computer programming, 
but a question of tracking changes in legislative laws. And there 
is a lot of—— 

Senator CARDIN. And my iPad gets me the up-to-date information 
on traffic instantaneously. You are trying to tell me we do not have 
that technology available today? 

Mr. HENCHMAN. I work at the Tax Foundation. We do our best 
to keep track of all State and local laws and changes, and it is dif-
ficult for us, and we are not running a business. We are a tax pol-
icy—— 

Senator CARDIN. I think you had better get a better program. I 
find this hard to understand that when you have governmental ac-
tions, which are very public actions, every time taxes are changed, 
that that cannot be done. 

I am not minimizing the issues of simplicity. And we have been 
talking about this ever since I have been in Congress, which is 20- 
some years. This is being used as an excuse for inaction. It is not 
a problem that cannot be overcome. 

Mr. HENCHMAN. To me, it is not an excuse for inaction. It is an 
excuse for the right kind of action. Some of the bills you mentioned 
have some very good—— 
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Senator CARDIN. After 20-some years, do you not think it is time 
for some action? 

Mr. HENCHMAN. I agree. 
Senator CARDIN. Thank you. I appreciate your agreement. 
Mr. HENCHMAN. Some of the bills have some very good sim-

plification rules. 
Senator CARDIN. Thank you, Mr. Chairman. 
The CHAIRMAN. I like that. That is good. [Laughter.] 
That is how you get information out. That is great. 
Senator Wyden? 
Senator WYDEN. Thank you, Mr. Chairman. 
Mr. Chairman, in beginning, I want to commend you for what I 

think folks need to understand is really what is at issue with your 
agenda today. What you are essentially doing is giving us an oppor-
tunity to lay out the digital rules of the road, and the fact is, if you 
look over history, it has always been this way with the economy. 
When you have new technologies and new developments, you have 
to update the rules of the road. We did it for the railroads. All 
through time, we have had to do it. 

So I want to commend you for the agenda, the way we are look-
ing at these issues, and I am looking forward to working with you. 

Senator Thune talked about one of our bipartisan bills and laid 
out the Digital Goods and Services Tax Fairness Act. And with 
Senator Snowe here, I thought what I would do is take a couple 
of minutes to talk about our other major bipartisan bill, the Wire-
less Tax Fairness Act. 

Here is the reality, folks. Here is my smart phone. And what we 
are dealing with is, we have smart phones today and dumb tax 
policies, tax policies that have not kept up with the times. 

So we all remember the days of the mobile phone, these big, old 
things, and essentially we have the same tax policies for smart 
phones. And smart phones, of course, are how millions of Ameri-
cans access the Internet. They are really a lifeline for some of the 
folks with a modest income that the Urban Institute does a lot of 
wonderful work for. 

So what Senator Snowe and I want to do is make sure that, for 
the next 5 years, these smart phones are not subject to what 
amounts to multiple and discriminatory taxes—multiple and dis-
criminatory taxes on wireless communications. 

And, if you look at the last few years and all the taxes that have 
been heaped on wireless technology, we now have many States 
with taxes above 20 percent, the national average over 16 percent. 

So what I would like to do is, first, get on the record, Mr. 
Sammartino, we had the CBO analyze the tax implications of our 
legislation. Now, remember, this is a bill—what Senator Snowe and 
I are advocating is something that would be prospective. It is not 
something that looks back in time. 

It is part of laying out the rules of the road for the digital econ-
omy for the future. And it is my understanding that CBO has 
said—in the most recent analysis of July 28th of 2011—that our 
legislation, in the words of CBO, would have no significant cost to 
the Federal Government. And then at page 2 of the analysis, CBO 
did not identify any costs as well to State, local, or tribal govern-
ments. 
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So here is an opportunity, as we move in the committee of juris-
diction for laying out these rules as they relate to the digital econ-
omy, to take a major step forward in something that is literally a 
lifeline for millions of Americans. 

And I want to kind of trace the history from those big mobile 
phones to these wonderful smart phones that are carried by mil-
lions to access the net, and we can do it without any net cost to 
either the Federal Government or the State and local governmental 
authorities. 

I would just like to get your confirmation that that is the latest 
analysis by CBO, that the bill that Senator Snowe and I are talk-
ing about will not generate new costs to either the Federal Govern-
ment or the State and local authorities. Is that your under-
standing, Mr. Sammartino? 

Mr. SAMMARTINO. That is my understanding, Senator. 
Senator WYDEN. Then for you, Mr. Henchman, we have done a 

lot of work with you all at the Tax Foundation. Why don’t you give 
me your thoughts—and we are certainly going to be talking about 
the Marketplace Fairness Act in the days ahead, having followed 
this since the days when I was a coauthor with Senator Sununu 
and Senator McCain of the Internet Nondiscrimination Act. 

We have always tried to come to grips with how to handle a new 
emerging technology. Is not the heart of it trying to have policies 
that have the Federal Government, first of all, do no harm and to 
ensure that there are not multiple and discriminatory taxes that 
come about from these thousands of jurisdictions? 

When I first listened to some of the issues surrounding the Mar-
ketplace Fairness Act, I looked out at these scores of taxing juris-
dictions, more than 5,000 of them, and some of the stuff just defied 
common sense. You would have jurisdictions that might—I remem-
ber there was one that would treat a chocolate bar one way and 
a cookie another way. 

Mr. HENCHMAN. Right. 
Senator WYDEN. Are these not some of the issues that we are 

going to have to deal with as we try in this committee to write 
these digital rules of the road? 

Mr. HENCHMAN. Correct. And, as I specified, it is important that 
simplification be kept in mind, because right now we are up to 
9,600 sales tax jurisdictions, growing by a couple hundred a year. 
We added 400 last year. 

So we are moving away from uniformity and away from sim-
plification in terms of number of rates, definitions, and how com-
plex it is, and there are a lot of things Congress could lay out. And 
as I mentioned, some of the bills offer some very promising sim-
plification options. 

Senator WYDEN. My time has expired, Mr. Chairman. But, again, 
I want to thank you, and I hope people understand what is really 
at issue here, and that is, you are updating what are essentially 
the rules for the modern economy, the economy where the jobs are, 
and I really appreciate your leadership. 

The CHAIRMAN. Thank you, Senator. You are pushing us in that 
direction too, and we deeply appreciate it. 

Senator Snowe? 

VerDate Nov 24 2008 17:22 Apr 22, 2013 Jkt 000000 PO 00000 Frm 00029 Fmt 6633 Sfmt 6633 R:\DOCS\80344.000 TIMD



24 

Senator SNOWE. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing. And I, too, want to underscore what Senator 
Wyden has indicated with respect to this double taxation and, also, 
on the whole issue of wireless technology. 

It has a disproportionate impact on low-income households, not 
to mention defeating our Federal policy of trying to make broad-
band ubiquitous. And so I think, for all those reasons, I would hope 
that we could pass this legislation, because it is undeniable that 
wireless is playing a very critical role for more than 300 million 
subscribers to wireless, not to mention to our economy. 

I would like to get to the broader issue of tax reform. Because 
as I see it, comparing it to the past when we last engaged in tax 
reform in the U.S. Congress—which, as you know, culminated in 
the passage of the Tax Reform Act of 1986—believe it or not, it was 
2 weeks before mid-term elections. It seems virtually impossible in 
today’s political environment, regrettably. 

I commend the chairman for holding a host of hearings on this 
issue. I just would hope that ultimately we move beyond the issue 
of discussing overall tax reform to making it a more concrete goal 
rather than a theoretical goal, because ultimately, if you look at 
the scope and the entirety of the issues that we are facing in this 
country with respect to the economy, it is subpar economic growth. 
It is the worst post-recession recovery in the history of our country. 

There are two central issues. They are taxes and regulations, and 
providing certainty—certainty to consumers, certainty to busi-
nesses, but, also, certainty to State and local governments. 

Think about the range of issues that keeps State and local gov-
ernments in turmoil, between the failure to pass appropriations 
and budgets on time to the fact that we have an uncertainty with 
respect to the tax code, the disparate issues that affect the econ-
omy, and tax policy changes from State to State. 

So I would like to ask the panelists—you, Mr. Henchman, about 
the whole question of tax reform. If Congress could deal with it, 
when should it happen and how should it happen? And is that not 
preferable? I mean, we are talking about a lot of different impor-
tant issues. 

But, if we start piecemealing our approach, it really is going to 
preempt the overall necessity of overhauling the tax code that has 
had more than 15,000 changes since 1986. 

Mr. HENCHMAN. The template of 1986, I think, is the best one 
that you can go off of. I work mostly in State policy and, generally, 
bolder plans have more success than piecemeal approaches, be-
cause, when you are just parceling out one or two deductions to 
eliminate, the beneficiaries of those deductions can concentrate and 
preserve them and then you end up with nothing at all. 

Maryland, a few years ago, looked to broaden its sales tax. It se-
lected a handful of items to broaden it to. The beneficiaries of those 
descended on Annapolis, and eventually it turned into a tax on the 
one thing that had no lobbyists in Annapolis—a tax on computer 
services. Then they hired lobbyists and got that taken out, and 
Maryland ended up with nothing at the end of the day. 

So I do not think that approach works. I think a 1986 approach 
is better—broader, comprehensive. And rather than saying, ‘‘Well, 
should we get rid of this deduction,’’ look at it from the other per-
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spective. Start from a blank slate and say, ‘‘What is justifiable? 
What should be included? What is the best way to do it through 
a tax deduction as opposed to through some other way?’’ 

Senator SNOWE. Would anybody else care to comment? Dr. 
Rueben? 

Dr. RUEBEN. I would just say that we should have something 
that has certainty in it, getting rid of a lot of the temporary provi-
sions. I know it is costly if you are undertaking reform and you 
have to pay for things, but I think, from the State perspective, the 
fact that we are doing tax reform, and we are doing tax policy, 
through 1- or 2-year extensions is a problem. So anything that 
could make it more permanent rather than having things expire 
would be useful. 

Senator SNOWE. Well, it is interesting, because one witness who 
testified before this committee in a recent hearing described our 
tax code as a permanent temporary tax code. And I think that that 
is very realistic and true, and I think that that is having a tremen-
dous effect on the private sector, for example, in trying to create 
jobs, to invest in capital equipment, on consumers to make deci-
sions, and, certainly, even on State and local governments having 
to make up the difference and the pressures on their own budgets. 

So I think that that is the ultimate imperative, frankly, and one 
that we need to grapple with sooner rather than later, because ulti-
mately I do not think we are going to see the kind of economic re-
covery that we deserve in this country and most certainly what the 
American people deserve. 

Thank you. 
The CHAIRMAN. Thank you, Senator. You make an excellent 

point. But I must remind all of us that none of this is easy. It is 
going to require some hard, tough decisions. 

Since 1986, there are 15,000 changes to the code—15,000. In 
1986, with tax reform, there were no extenders. Today, we have 
about 142, something like that; that is, provisions in the code 
which are temporary. They last for a year, 18 months, et cetera. 

And I agree with the theory, and I am going to push hard to 
practice it, that is: deal with these provisions, make them either 
permanent or repeal them. Because you are right, Senator: uncer-
tainty is one of the biggest impediments to growth in this country 
today, in my judgment, and the code certainly adds to that uncer-
tainty. 

But, if we are going to make it more certain, we are going to 
have to make some tough choices, very tough choices. And that 
really means just, to a larger degree, interest groups are going to 
have to subsume their narrow interests and try to come up with 
some alternative that makes a little more sense for the greater 
good. 

The degree to which groups do that, the more likely it is we are 
going to achieve our desired result here. But, if they do not, with 
the narrow special interest politics in this country these days, it is 
going to be extremely difficult to achieve the goal that we all are 
pursuing. 

So I just call on us all to be ready to bite the bullet and to come 
up with constructive alternatives. You cannot beat something with 
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nothing. Come up with an alternative that might make a little 
more sense as we work better together. 

It really depends on the degree to which this country comes to-
gether and the degree to which people that we work for—we are 
just hired hands. We are just employees. It depends a lot on how 
much our employers really themselves want to come up with a con-
structive solution to this problem. 

But you are right, Senator. I could not agree more. It is going 
to be difficult. 

Senator Hatch? 
Senator HATCH. Thank you, again, Mr. Chairman. 
Mr. Hellerstein, in your testimony, you stressed the importance 

of adhering to a standard where income taxes are paid by those 
who work or live in a jurisdiction. You also discuss the example of 
a semi-professional soccer player who, though earning a small sum 
of money, nonetheless was obliged or obligated to file tax returns 
in many States. 

In fact, I know this committee used to employ a professional 
minor league baseball umpire who was required to file returns in 
multiple States. And I am interested in your analysis of how States 
have, over the past few years, become increasingly aggressive in 
pursuing taxes from non-residents and how new sources of infor-
mation have become available in States to facilitate their search for 
revenues. 

Now, when did this trend originate, and how long has it been 
going on? And do you see it increasing in the future? 

Then, finally, Mr. Zinman, if you could answer how you have wit-
nessed States become more aggressive in their search for revenues 
and how this has impacted your clients. Do you think your clients 
are able to make residency decisions with full knowledge of the tax 
implications of their decisions, or does the complexity of State tax 
laws make that difficult? 

So, if I could have you first, Mr. Hellerstein, and then Mr. 
Zinman. 

Mr. HELLERSTEIN. Thank you, Senator. With all due respect, I 
believe it was not my testimony. Presumably, it was Mr. Zinman 
who referred to the soccer player. But I am familiar with the prob-
lem of taxing professional athletes, and, more generally—insofar as 
my testimony did address the problem of personal income taxation 
with regard to the role that Congress may play, and, indeed, this 
is an issue that I have testified about before in the House—I be-
lieve that Congress has a positive role to play here, at least with 
regard to employees who are temporarily in a State. 

It seems to me both a burden on the employee, not to mention 
on the employer, who has to track 2 or 3 days of work in whatever 
State the employees go to. To provide a uniform standard under 
which employers have certainty and employees have certainty as to 
when they have an obligation, with some threshold—I do not know 
whether it should be 30 days or 40 days—I think is an appropriate 
thing to do, particularly because, like academic disputes, there is 
so little at stake, because to be sure, there are five States that do 
not have income taxes and, for the most part, we are just talking 
about which State gets the revenue. It is not like the revenue is 
going up in smoke. 
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But I believe Mr. Zinman may have more colorful examples than 
I do. 

Senator HATCH. Mr. Zinman? 
Mr. ZINMAN. Thank you, Senator. 
First, let us talk about the problems that we have if we are an 

employee. Employees in various States, if they work in various 
States—and that is happening a great deal now—they get taxed in 
those States as non-residents. However, States have certain regula-
tions on how the employers are supposed to report the information, 
and who is an employee and who is not an employee varies from 
State to State. 

It becomes very difficult for an employee to report his informa-
tion. I had a client this year who was a part-year resident of North 
Carolina and a part-year resident of New York. New York regula-
tions require, whether you are a part-year resident, a non-resident, 
or a full-year resident, to report 100 percent of your earnings on 
your W–2 form in New York, and then the tax preparer or yourself, 
if you have to, allocates out based on the days, which is not always 
correct. So there are a lot of issues that happen. 

Now, as far as the residency decision is concerned, besides family 
and quality of life, the tax rules do matter to a lot of people. A lot 
of people have moved to Florida because of estate tax issues, be-
cause of income tax issues, and a lot of people have moved to a 
State like Florida—and this also happens out in the West. They 
move to States that are tax-friendly, especially with estate tax 
issues, and they go there, one, because of quality of life and, two, 
because they can then give more of their estate to their children. 

So these issues do become important. And what becomes even 
more important is that, if you do not do it right, your previous 
State where you resided is going to try to grab some of your assets 
anyway. 

There are a lot of issues about people who reside in two different 
States and each State trying to claim that that person was a resi-
dent, and that does impact Federal law also. There was just re-
cently a Tax Court decision in Brown where a husband and wife 
were New York and South Carolina residents, and New York had 
an audit and declared that their capital gains were New York cap-
ital gains. They agreed. They paid New York. They paid New York 
the deficiency. They paid penalties and interest, and they claimed 
the credit in South Carolina. The Federal law did not want to allo-
cate the interest expense and the interest income the same way. So 
there was a problem, and the Browns actually, in Federal law, lost 
a little bit of extra money. 

So where you are a resident and how the States look at that resi-
dency and how much they go after, that is very important to what 
the decisions are. 

Senator HATCH. Well, thank you. The more I listen to you, I just 
am very grateful that I am just a humble attorney rather than a 
CPA. [Laughter.] 

Mr. ZINMAN. We have a lot of fun doing this stuff. 
Senator HATCH. I will bet you do. 
Let me just end with this. Mr. Sammartino, I noticed in Presi-

dent Obama’s fiscal year 2013 budget that the President’s proposal 
for Build America Bonds resulted in an increase in outlays of $70 
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billion, as well as an increase in taxes of $63 billion, according to 
the Joint Committee on Taxation. 

Outlays are defined as spending under the Congressional Budget 
Act. Therefore, the President’s Build America Bonds proposal 
would increase spending by $70 billion and would increase taxes by 
$63 billion. Now, this would naturally increase the size of the Fed-
eral Government by at least $63 billion, as I view it. 

Now, do you agree that the President’s proposal increases spend-
ing by $70 billion and that it increases revenues by $63 billion? 
And do you agree that outlays are spending? 

Mr. SAMMARTINO. Yes. Those were the numbers that JCT esti-
mated for the proposal, that outlays would go up by $70 billion 
over 10 years and revenues from the reduction in deductible State 
and local taxes would increase by $63 billion. 

CBO agrees that outlays for Build America Bonds are spending, 
but we also recognize that many economists would say that it is 
not clear whether higher revenues from a reduction in the tax ex-
penditure for State and local interest is really a tax increase or a 
spending reduction, even though it is scored on the tax side of the 
budget. 

But, yes, those were the numbers reported in our analysis of the 
President’s budget. 

Senator HATCH [presiding]. Well, thank you. I appreciate that. 
I just want to mention, before we close down shop here, that Sen-

ator Enzi would have been here, but he is ranking member on the 
Health, Education, Labor, and Pensions Committee that I have 
been going back and forth to, and he wants to be excused, as he 
should be, because he is the ranking member there and has had 
to be in that markup this whole morning. So we will make excuses 
for him. And he is one of the more active members of this com-
mittee, and I just want to make that very clear. 

We are really appreciative of your testimony. There are so many 
other issues that could be raised, but we appreciate the testimony. 
We appreciate the statements that you have put in writing. We 
read those, and, frankly, this has been a very good panel. 

I just want to thank all of you for being here. And with that, we 
will recess until further notice. 

[Whereupon, at 11:40 a.m., the hearing was concluded.] 
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