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(1)

REGULATORY RELIEF FOR MEDICARE:
THE CASE FOR CUTTING RED TAPE

TUESDAY, MAY 28, 2002

U.S. SENATE,
COMMITTEE ON FINANCE,

Bozeman, MT.
The meeting was convened, pursuant to notice, at 10:15 a.m., in

the MSU Foundation & Alumni Center Great Room on the Mon-
tana State University campus in Bozeman, Montana.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. Okay, everybody, we’re going to begin now. We
have only two hours here so we want to make the best use of our
time.

Good morning, everybody. First, I want to thank everybody who
is here. Some of you have come great distances, some greater dis-
tances than others. I was just talking to one from Washington,
D.C., she says she just loves this, this is the highlight of her year,
she put it, to be here in Montana. I encouraged her to stay and not
go back to Washington, D.C. She said she was going to see what
she can do about that.

Today we’re going to discuss how we’re going to reduce paper-
work regulations and red tape in Medicare, and focus more of our
work on patient care. I know that’s a goal of all of us involved in
health care services, is how are we going to reduce some unneces-
sary red tape, unnecessary paperwork so we can focus much more
of our time on patients and people.

Medicare, as we know, is one of the great success stories of
America. It provides health care to millions of seniors, as well as
disabled Americans. In our state, that’s about 135,000 people. It is
not Medicare who provides the care. It’s Medicare services that are
provided by our doctors and nurses and nursing aides, by physician
assistants, physical therapists, lab workers to Montana seniors. It’s
also care by administrators, by billing specialists, insurance compa-
nies, all working in private-public partnership to ensure our sen-
iors have access to quality affordable health care.

The role of Congress is to help make this partnership work. We
must ensure that providers are fairly reimbursed for their services.
And we must ensure that paperwork doesn’t get in the way of pa-
tient work when providing quality care to the Montanans. Almost
every time I meet with Montana health care providers, I hear one
resounding message: excessive paperwork and constantly changing
rules, which leaves people confused and sometimes angry.
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A few years ago I worked a day at a hospital in eastern Montana.
My boss was a nurse’s aide named Sharla. Sharla showed me how
to do everything from changing sheets to taking vitals and even re-
moving stitches. When my shift was over I met with the adminis-
trative staff and they showed me an entirely different side of
health care. They told me they lacked the staff to comply with all
the rules. They said they put in 50 percent of their time on paper-
work, up from 25 percent just 10 years ago. And they told me that
paperwork was, itself, threatening patient work.

I expect we’ll hear many of the same concerns today, both from
our distinguished panel and from the audience. We will hear from
representatives of physicians and hospitals, home care agencies
and nursing homes. Across the spectrum of care, we’ll hear how
providers are trying to cope with the ever-changing regulatory re-
quirements that is the growing spread of Medicare red tape. We’ll
also hear from CMS, that is the Center for Medicare and Medicaid
Systems, and the general accounting office and they’ll tell us how
to fix it.

One of these providers is Mr. Nick Wolter from the Deaconess
Billings Clinic, he’ll describe difficulties Montana providers have
had with reimbursement for air ambulance services. Air ambulance
care is expensive. It should not be used when ground transport can
be reasonably substituted. For the last several months, Deaconess
Billings and Montana’s other air ambulance providers have faced
bureaucratic roadblocks in getting proper reimbursement for need-
ed air ambulance services. I’ve tried for months to help resolve this
problem. Clearly, Montana is a unique concern because of our great
distances. I’ve been working with CMS and they have made some
progress, but not enough, not enough to convince me that essential
air ambulance services are reimbursed appropriately.

Last week I introduced to legislation to fix the air ambulance
problem. My bill would ensure that good-faith efforts to provide
critical emergency care will not be denied by bureaucratic hurdles.
But the air ambulance problem is just one symptom of a larger,
more serious diagnosis, namely, Medicare’s regulatory framework
has grown beyond the reach of what most providers can manage,
especially providers in our state because we have smaller staffs
and often no administrative staffs and, therefore, the burden falls
upon the health care staff, the nurses and others and their job is
the health care of the patients.

Last year, I introduced legislation to change that. I developed a
bill to cut Medicare red tape and reform Medicare’s interactions
with health care providers. For example, the bill prevents Medicare
from issuing new rules more than one business day of each month.
This idea came straight from Montana, from one of our providers,
who told me they don’t have the staff to keep up with almost daily
changes in Medicare rules, almost daily changes.

It also shifts resources allocated for Medicare fraud enforcement
towards provider education. It’s clear to me, after talking to a lot
of people in the area, that CMS doesn’t do a good enough job edu-
cating doctors and providers as to what the rules actually need to
say and so forth. There’s a lot of good faith, honest mistakes made
and then the system tends to hurt those who do make honest, good
faith mistakes. A lot of that could be prevented with a lot better
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education. It’s just not fair to hound health care providers for mak-
ing honest billing mistakes, unless more efforts are made to edu-
cate providers on how to follow the rules.

These are just two of the many common-sense solutions of the
bill. Today’s forum is an opportunity for us to discuss additional
ideas for preventing Medicare red tape. I intend to move this legis-
lation out of the Senate Finance Committee later this year. It has
broad bipartisan support and I’m confident it will be signed into
law this year.

We have a full panel of experts here today. I look forward to the
testimony of everyone. We also have a lot to hear from the audi-
ence, and I thank you for coming to participate. Your thoughts
from the audience are just as important, and in some respects even
more important, than the others here. We want to hear what you
have to say because you probably have more than a kernel of good
ideas in what you say and we want to follow up with it. And the
bottom line here is for quality and accessible care for Montana sen-
iors is working together as Montana’s—it’s good ol’ Montana com-
mon sense, just get the job done, and I look forward to hearing
from you.

Now a couple of administrative issues. We have to get out of this
room by noon, so I urge all the witnesses to be brief and stick to
5 minutes. In fact, I’m going to have Andy—or John back here is
going—why don’t you kind of do something, say like 4 minutes—
at 4 minutes—they can’t see you though.

Here you are. Amber’s going—she’s our clock. So what are you
going to do, Amber?

Ms. WILLIAMS. It will turn red when the 5 minutes is up. You
will hear a beep.

The CHAIRMAN. So when 5 minutes is up, we’ll hear a beep. And
we’re going to have to enforce it. And off the record.

[Whereupon, an off-the-record discussion was held.]
The CHAIRMAN. Our first witness, we’re honored to have him

here, it’s Mr. Alex Trujillo. Alex is the regional administrator for
Centers for Medicare and Medicaid Service of Denver. I know I
don’t have to say this, but for some of you wondering what in the
world is that? That’s the outfit that used to be HCFA. And now
you’re really going to wonder. HCFA, Health Care Finance Admin-
istration, is the arm of the Department of HHS, Health and
Human Services, that delivers reimbursement to doctors and hos-
pitals and so forth to provide Medicare services, that is health care
services to our country’s elderly. And in our state, about half the
time or more than half the hospital reimbursement is through
Medicare, it’s that important. So Mr. Trujillo, the regional adminis-
trator, is the key guy in trying to help us solve these problems.

Mr. Trujillo is very gracious. He also told us he’s going to stay
in Montana for several days, up to a week, traveling around the
state, getting to know people personally, hearing about the per-
sonal problems. I want to thank you very much, Alex, for making
that gracious offer. You’re on.
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STATEMENT OF ALEXANDER TRUJILLO, REGIONAL ADMINIS-
TRATOR, CENTERS FOR MEDICARE AND MEDICAID SERV-
ICES, DENVER, CO
Mr. TRUJILLO. Great, thank you, Senator Baucus. I really appre-

ciate the opportunity to be here in Bozeman to talk about some
very important issues in terms of regulatory burdens and what the
requirements of Medicare are. And I know that many physicians,
providers, Members of Congress have raised concerns about Medi-
care, particularly Medicare’s regulatory and paperwork burden and
the cost of doing business with Medicare. I’m also aware that these
issues are extremely important to you, Chairman Baucus. And I
know that you have spent a great deal of time working with CMS,
in particular, with Administrator Scully, in trying to make Medi-
care a better business partner for providers.

Medicare’s requirements, I think, are largely outlined in the law
and they generate, I believe, many of the concerns that your con-
stituents bring to your attention and to mine. Of course, there is
a genuine need for rules in a program that is as large and as com-
plex as Medicare. But rules should exist to help, not to hinder, our
efforts in rendering services to these vulnerable populations that
we deal with; the poor, the disabled and the elderly.

I’d like to very briefly discuss three goals that CMS has to make
Medicare a better business partner: Goal number one is improving
agency responsiveness. Since Secretary Thompson and Adminis-
trator Scully began last summer, one of their major goals has been
to reform how Medicare does business. To promote and improve re-
sponsiveness in the agency is doing several things: Sponsoring open
door policy forums to interact directly with beneficiaries, with pro-
viders, physicians and suppliers. Currently we have 11 forums that
meet basically on a monthly basis. When Administrator Scully had
been out here in August, there were 10 forums, but as he listened
to you, he realized that he was missing one very key one and that
was one on rural. And so that became the eleventh forum.

We’re also enhancing outreach and education to beneficiaries and
providers. Last fall we started by educating seniors through a $30
million advertising campaign. We also have expanded 1–800–
MEDICARE where it is now 24–7. We’re responding more rapidly
and appropriately to Congressional and external inquiries that
come into us. The Agency is also developing and improving training
for physicians and providers on new program requirements, in-
creasing the number of satellite broadcasts to health care industry
groups and making better use and greater use of web-based train-
ing. We also have toll-free lines at each one of our Medicare con-
tractors.

Goal number two is easing the regulatory and paperwork burden.
Last summer the secretary created an Advisory Committee on Reg-
ulatory Reform. This committee is helping to quide the Secretary’s
efforts to streamline unnecessarily burdensome regulations that
interfere with quality health care for Americans. To support this
initiative, we at CMS are focusing on listening and learning to get
us on the right track. For example, Administrator Scully personally
travels around the country meeting with literally thousands of pro-
viders, physicians, beneficiaries, to understand what their issues
are so that we can make better changes that will reflect a respon-
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siveness to that. We’re listening, we’re learning, but we’re also tak-
ing action. We’re committed to making common-sense changes and
ensuring that regulations that govern our program not only make
sense, but are plain and understandable.

We’re taking concrete steps to streamline Medicare’s regulatory
processes, as well. We’ve developed a Quarterly Provider Update of
all changes to Medicare that affect physicians and other providers,
to make it easier for them to understand. The Quarterly Provider
Update contains a list of all of the regulations that we expect to
publish in the coming quarter, as well as the actual publications
of those that just occurred in the past quarter. Additionally, we’re
publishing all of our regulations on a monthly basis, usually on the
fourth Friday.

Our third goal is to improve physician and provider education.
We recognize that our decentralized nature of our educational ef-
forts has really been inconsistent as we go from contractor to con-
tractor. We centralized responsibility for that educational effort in
one division in central office.

On a national basis, we’re providing free information, educational
courses, and other services, to physicians and providers through a
variety of advanced technologies. We’re expanding our Medicare
provider education Web site, which is www.cms.gov/medlearn.
We’re providing free computer and web-based training to doctors,
providers, practice staff, and other interested individuals. We’re es-
tablishing electronic newsletters on priority initiatives.

In conclusion, we recognize that physicians and providers play a
crucial role in caring for Medicare beneficiaries. We share their
concerns regarding the program’s regulatory and paperwork burden
and we’re working hard to address them to bring openness and re-
sponsiveness to that process. The Secretary and the Administrator
are committed to this effort, and so are the rest of us at CMS. We
want to be better business partners. We appreciate your help in
our improvement process, Senator. We look forward to continuing
to work with Congress and we will continue to seek input from the
health care community, as well as from our beneficiaries, and part-
ners in reaching our goals. Thank you for the opportunity to come
to Bozeman to discuss these issues with you today.

The CHAIRMAN. Thank you very much, Mr. Trujillo.
I’d like to remind all of us here, we have a real opportunity here

today to try and make some progress on this problem, and we all
know it’s a huge problem, this excessive red tape, all the regulatory
problems and the reimbursement, the whole process, it’s very sig-
nificant. So I urge all of us today during these two hours to just
cut to the quick, get to the solutions here because we do have this
time. The providers are here, Mr. Trujillo is here, I’m here, you’re
here, so let’s see what we can do. Thanks.

We’re honored now to have with us Leslie Aronovitz, who is the
associate director, health, in the General Accounting Office. In fact,
it’s Leslie who is the one who told me this is the highlight of her
year coming to Montana.
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STATEMENT OF LESLIE G. ARONOVITZ, ASSOCIATE DIRECTOR,
HEALTH CARE, U.S. GENERAL ACCOUNTING OFFICE, CHI-
CAGO, IL
Ms. ARONOVITZ. Thank you so much, Mr. Baucus. Actually, it

was quite the experience, we saw probably every animal in Yellow-
stone over the last 2 days, and most of them, I hate to admit at
my age, never having seen most of them. Being a city girl, it’s been
quite the amazing, amazing place to be.

But I’m also very pleased to be here today from the General Ac-
counting Office, GAO, which is an apolitical, an independent agen-
cy within the legislative branch of the Federal Government. GAO
evaluates Federal programs for the Congress, and in that role,
we’ve examined Medicare payment and management issues for
quite a few years. My remarks today are going to focus on our find-
ings on two reports that we’ve issued recently that deal with the
challenges that physicians in the Medicare program face to ensure
that claims for physician services are billed and paid appropriately.

We issued a report this past February that examined the quality
of information that Medicare carriers provide to physicians on a
routine basis, covering billing rules and Medicare policies. Our
overall finding was not good. We found that carrier communica-
tions with the physicians were often incomplete, confusing, un-
timely, and even incorrect. For example, we found that carriers’
bulletins, those are the documents periodically sent to physicians
explaining Medicare rule changes, were typically over 50 pages
with dense language that were not really organized very well,
which made it very difficult to identify relevant or new informa-
tion. And, unfortunately, the things that I’m telling you in this re-
port are things you probably don’t need to hear once again, but it
is confirming in a more scientific way that some of your concerns
are very, very well-based.

Sometimes we found that release of information by carriers gave
physicians little or no notice, advanced notice, prior to a program
change taking effect. We also found that carriers’ Web sites were
also out of date and lacked such key features as easy to use search
functions. Now, Mr. Trujillo talked about the fact that CMS does
have toll free lines, and we very much feel that that’s an integral
part of the program. And the fact that Administrator Scully is com-
ing around and listening to providers is also an incredibly impor-
tant aspect of their initiative. But we also feel that it’s not just
management of the program but the little customer service rep,
who’s answering the phone from—a provider in Gardiner, Montana
has, has to be equally interested and knowledgable about the pro-
gram rules. And in that regard, we looked at the performance of
Medicare’s telephone call centers, these toll free lines for providers,
and we tested the three carriers’ call centers, not one in Montana
or in—but in other parts of the country, by placing about 60 calls
to provider inquiry lines. Our questions, which dealt with the ap-
propriate way to bill Medicare in certain situations, were taken
from the frequently-asked-question section of providers—of carriers’
Web sites. So these are questions that people had asked over and
over again and were confusing to people. We found that only 15
percent of the answers provided by the call center reps were com-
plete and accurate enough for the physician to bill appropriately.
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We found that about 35 percent of the time the answer was not ac-
curate, and about 50 percent of the time the answer was only par-
tially correct, but it was not enough information for the physician
to take with them, or her, and be able to bill and get paid appro-
priately.

As you know, CMS is responsible for overseeing carrier oper-
ations. We have recommended that it publish one national bulletin
with expertise in terms of how to arrange and write these bulletins
so that physicians could easily identify program rules and changes.
We’ve also stated that CMS should provide technical assistance to
carriers to improve the quality and consistency of the information
they disseminate. Now, we have very specific recommendations in
each of the areas like Web sites and call centers.

The findings on our second report being released today, as a mat-
ter of fact, present much more hope in one area of physician pay-
ment and billing—physicians billing Medicare, and that is with the
pre-payment and post-payment medical reviews, where physicians,
hospitals, home health agencies and other providers has to on re-
quest provide medical records to support particular claims. We
looked at the carriers’ operation in six states, they were California,
Illinois, Michigan, Minnesota, New York and Wisconsin. And we
found very promising news and that is that in last year’s data for
these carriers show that CMS’s reviews required physicians to sub-
mit patient medical records affected no more than 10 percent of the
practices in those states, and in some states it was a lot less than
that. So, the amount of burden or request for these medical records
seems to be lessening, and also, of the claims where—of the prac-
tices where there were requests for information, it only averaged
between one or two claims per request or per practice on prepay-
ment review. Now, on post-payment review, it averaged about 30
to 40 claims, and that’s understandable because that’s an after-the-
fact-look at a bunch of claims, to see if there’s a trend or a problem.
We also found that only about one-tenth of 1 percent of the prac-
tices were subject to a post-payment review, which is very impor-
tant. And I’m going to talk about extrapolation later, which is a
way that sometimes CMS projects the amount that’s owed by a
physician or other provider.

We found other good news on the medical review side, and that
is that the decisions that carriers are making as a result of medical
review are very, very accurate. We have heard concerns that pro-
viders said that even after they’re burdened and submit their pa-
perwork, that often the carriers make the wrong determination as
to whether they’re going to pay the claim after the fact or in pre-
payment. What we found is that, through an independent con-
tractor that we hired with clinical expertise, we concluded that
CMS and its carriers, its fiscal intermediators, were mostly on the
carrier side, that we did the work. We’re quite accurate in the deci-
sions that we made——

The CHAIRMAN. I’m going to have to ask you to summarize in one
sentence.

Ms. ARONOVITZ. In summary, I think that we’re—I’m coming
from this at the—the final analysis, we believe that there’s an es-
sential—that it’s essential that CMS and its partners take the nec-
essary step to strike a balance between safeguarding the program,
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but also making sure that it doesn’t place an undue burden on pro-
viders. Thank you.

The CHAIRMAN. Thank you, very much, Ms. Aronovitz. That was
very, very helpful.

The next one to hear from, Mr. John Nordwick is administrator
of the hospital here in Bozeman. I want to thank you, too, John.
I was out at your hospital not too long ago where you showed me
some concerns you have just regarding health care staff. I want to
thank you for your hospitality.

So, well, okay. Now, you’ve heard from Ms. Trujillo, John, you’ve
heard from Ms. Aronovitz, now it’s your turn from your hospital
point of view.

STATEMENT OF JOHN NORDWICK, PRESIDENT AND CEO,
BOZEMAN DEACONESS HEALTH SYSTEM, BOZEMAN, MT

Mr. NORDWICK. Thank you. My name’s John Nordwick, I’m the
chief executive officer of Bozeman Deaconess Hospital. Like most
hospitals in Montana, we provide health services across the whole
continuum of care. In addition to 86 acute care beds, we also oper-
ate Aspen Pointe, an independent living facility, and Birchwood, an
assisted living facility. In addition, 66 physicians practice in the
clinic buildings attached to the hospital.

I thank you for the opportunity to testify. The regulatory process
has an enormous impact on health care in Montana, and I welcome
this opportunity to share a few thoughts about how we can improve
the system.

Regulatory requirements: An unfunded mandate. In my hospital,
the amount of resources dedicated to implementing and complying
with Federal regulations has grown enormously in the past decade,
and with good reason. Since 1996, Congress has enacted several
major pieces of legislation which has resulted in massive numbers
of regulatory requirements.

For example, the Balanced Budget Act in 1996 resulted in more
than 300 changes in the Medicare program alone. The Health In-
surance Portability and Accountability Act imposed broad and far-
reaching new privacy regulations and fundamentally alters the way
we handle the billing process.

In addition, it’s mandated by the BBA, the Department of Health
and Human Services and involved numerous prospective payment
systems for out-patient, hospital, home health and nursing home
services.

DHHS has also made major changes in the Condition of Partici-
pation and set the licensure and certification requirements for hos-
pitals. DHHS also modified a wide variety of current regulations,
including those related to billing, coding, coverage and EMTALA.
Each of these required hospitals to invest huge amounts of capital
in computer hardware and software training, and additional staff.
And taken together, they represent a virtual avalanche that threat-
ens to bury a hospital.

In a study published last year, the American Hospital Associa-
tion found that for every one hour of care delivered in an emer-
gency room, one hour of paperwork was required. For every hour
of surgical and inpatient care delivered, 36 minutes of paperwork
was required. For every hour of skilled nursing care delivered, 30
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minutes of paperwork was required. And for every hour of home
health care delivered, 48 minutes of paperwork is required.

Meanwhile, on the revenue side of the equation, Congress has
not approved funding to pay for compliance with all of those re-
quirements and all of this staff time is devoted to paperwork. In
fact, since 1996, Congress has set provider rate increases at less
than the increase in our inflation.

The net effect of this has been to widen the gap between what
Medicare pays hospitals and what we’re forced to charge for serv-
ices. In Montana, this gap grew from 230 million in 1997 to 275
in 2000. These losses are passed on to the privately-insured per-
sons who live and work in our community and make up the dif-
ference by paying higher insurance premiums.

The bottom line is that the Federal Government has mandated
a whole new set of regulatory requirements and given us, the peo-
ple who have to implement these mandates, no vehicle for funding
their implementations.

CMS’s ability to Implement Congressional Mandates—we face a
second challenge in dealing with this regulatory morass, CMS’s in-
ability to implement Congressional mandates in a timely fashion.

For example, Congress in 2000 authorized critical access hos-
pitals to pay physicians an all-inclusive rate. This was to take ef-
fect for a facility fiscal years beginning in 2001. However, CMS still
has not implemented the mandate and now says it can’t implement
it retroactively. What Congress intended to be a fix for CAHs has
turned into a nightmare.

The scenario for HIPAA is remarkably similar. The HIPAA pri-
vacy regulations take effect on April 1, 2003, yet the Department
of Health and Human Services still has not clarified a number of
key issues that must be resolved before providers can actually pro-
ceed with the implementation.

As if this confusion weren’t bad enough, if providers don’t comply
accurately with these requirements, we’re considered to be in viola-
tion of Federal fraud statutes and subject to very expensive fines
and other penalties.

Providers have the right to expect accurate, complete and timely
instructions for implementing new rules. We should be able to get
our questions, whether to CMS or the fiscal intermediary, an-
swered in a timely fashion and we should be able to resolve our
conflicts over these issues quickly and reasonably. Today, all too
often, it’s not the case.

I applaud the interest you’ve shown in addressing these con-
cerns. I appreciate the initiative you have shown and developed in
your regulatory reform bill. This bill is a good first step. Much
more, again, should be done.

I would argue that the Federal Government should not be al-
lowed to impose any new rules unless it also pays for their imple-
mentation. I would also argue that CMS and that fiscal inter-
mediaries be held much more accountable for their performance in
meeting Congressional mandates. And finally, I would argue that
providers would support additional funding for CMS, if it is contin-
gent on improved performance by CMS.

I recognize the important role the government has in setting
standards for the health care system. However, there must be the
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kind of balance in the system that ensures the interest of providers
and consumers are both met. Thank you.

The CHAIRMAN. Thank you, John, very much. I appreciate that.
Next is Dr. Nick Wolter, Billings Deaconess.

STATEMENT OF DR. NICHOLAS J. WOLTER, CHIEF EXECUTIVE
OFFICER, DEACONESS BILLINGS CLINIC, BILLINGS, MT

Mr. WOLTER. Thank you. I would like to start by thanking you,
Senator Baucus, and your staff for the amount of time you’ve been
putting into looking at solutions for what clearly is a very complex
set of problems. But a lot of good things have been done in your
support of rural health issues and innovative programs of critical
access hospitals. It’s made a huge difference.

And also, to CMS, I think that the listening that has been going
on in the last year has been healthy. Some of the changes in
HIPAA that have recently been announced, some of the clarifica-
tion and then follow-up reported in the release regulations. There’s
obviously an attitude about trying to do things in a way that works
better, and we thank you for that.

Having said that, if I could just underscore a few things. Pro-
viders, physicians and nurses are very concerned about the paper-
work. We just heard some statistics from John Nordwick. I saw a
study recently. Nurses—that one of the major dissatisfiers of the
nursing profession is the amount of paperwork. This, at a time
where there is a severe nursing shortage. I also recently saw a sur-
vey done by the American Academy of Family Practice that indi-
cates 15 to 17 percent of family practitioners will no longer see
Medicare patients. Some of this is reimbursement-related, but
much of it is related to regulation and botched regulation. At Dea-
coness Billings Clinic, we spend one-half million dollars per year on
coding specialists to support our 180 physicians. We’ll also be
spending in excess of $2 million implementing the HIPAA regula-
tions. And I think the cost, in addition to the complexity of com-
plying with this regulation, is driving people away from seeing this
very important segment of our society, and this seriously needs to
be dealt with.

If I could give just a couple of other examples of the things we
deal with in the regulatory arena. One is preventive medical exam-
ines and codes. It’s my understanding that when a physician sees
a Medicare patient for preventive medical services, these cannot be
billed at the same time that the physician is seeing a patient for
actual medical problems. And this becomes very, very confusing. In
the case of women, however, you are allowed to bill certain pre-
ventative tests at the time of a problem visit, but this is not true
for men. And so it’s very difficult for physicians to sort out how
they should treat problems that are encountered at the time of a
preventative exam. And we have received interpretations from the
carrier, the medical director of our carrier, the Medicare regional
office on these questions and it’s been very, very difficult to sort
out.

In speaking with some of the folks at the Montana Medical Asso-
ciation, they’re very, very concerned about the extrapolation issue.
How accurate is it? How can appeals be made about
extrapolation——
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The CHAIRMAN. Nick, do you want to explain extrapolation?
Mr. WOLTER. Yes. That’s when a probe study is done of a number

of claims, and if there is found to be a number of claims in the
probe that are inaccurate, an extrapolation on that small number
to a larger number of cases is made and can require payments back
that may or may not be accurate if the extrapolation process isn’t
accurate.

And I think there are a number of people very worried about this
and there do not seem to be good appeal processes to deal with ex-
trapolation. And in addition, when new ENM codes are released for
physicians, often these are not piloted in a way to make sure that
they’re workable. And so people find themselves dealing with new
coding requirements that are difficult to interpret, and all of the
sudden there’s a probe study and an extrapolation done. And we
would like to see these issues dealt with in Senate bill 1738, known
as the MARCIA bill, if not somewhere else.

I’ll touch quickly on local medical review policy, air ambulance
has been mentioned. We have in well excess of a year received a
number of downgrades related to air ambulance transport and I
can’t really go into all the details here except to say that those of
us who feel we are experts in this area feel that any patients being
transported appropriately are being downgraded to payment for
ground ambulance. We’ve been unable to achieve any significant
resolution on this issue.

For well over 1 year, a physician was not involved in the view
of any of these cases. As we are now appealing these cases, we are
finding that an excess of 40 percent of them are being quickly
turned back in our favor indicating that something is wrong with
the process up front. In addition, we’re find very inconsistent ad-
vice is being given. Recently, we were given verbal advice to bal-
ance bill patients if they were not transported to the local—nearest
local facility. We were the only organization given that verbal ad-
vice and in spite of our requests, we have not been given that in
writing.

I think the most important point on the air ambulance issue is
there is not a good appeals process in the Medicare system when
a significant disagreement occurs about how something is being ad-
judicated. Rather you have to appeal each claim one by one, which
is extremely complicated, expensive and frustrating, I think, both
to the intermediary and to the provider.

I see that there’s a red light up there.
The CHAIRMAN. Yeah, there is.
Mr. WOLTER. And so I’m going to close on my specifics there, ex-

cept also to say that we have many regulations that tell physicians
how to practice medicine, which room they have to be in when giv-
ing the services being provided, and we think it’s time for some of
that medical micromanagement be taken out of the system.

I appreciate the chance to comment on some of these issues and
once again, I do appreciate the spirit in which CMS is beginning
to try to address these issues.

The CHAIRMAN. Thank you very much, Nick.
Next up, Julie Jardine.
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STATEMENT OF JULIE JARDINE, LIVINGSTON HEALTH CARE,
LIVINGSTON, MT

Mr. JARDINE. I’m Julie Jardine. You mispronounced my name.
The CHAIRMAN. I’m sorry.
Mr. JARDINE. I’ve managed a home health agency in Livingston

for 13 years and I’m here to represent the Montana Association of
Home Health Agencies. Thank you Senator Baucus and thanks to
the Senate Finance Committee for inviting me to present testimony
on regulatory relief issues for Medicare. I’m pleased to know that
the Senate Finance Committee is working for health care pro-
viders, thus allowing us to focus our energies and resources on
what we are trained and love to do, provide care to people.

The new Prospective Payment System for home health (PPS),
OASIS data collection and submission, Open Based Quality Im-
provement reports and requirements, HIPAA compliance, the
Home Health Advance Beneficiary Notices, medical review and de-
nials, complex billing systems and the Culturally and Linguistically
Appropriate Services Standard are some of the formidable and
daunting burdens facing home health care delivery this year. Re-
sources expanded to implement all of these regulatory burdens in-
clude money and staff time for education, policy implementation,
development of quality monitoring tools and capital expenditures
necessary to handle additional electronic data.

OASIS answers are used to determine our PPS payment rate and
to monitor outcomes. The OASIS data collection is very time con-
suming. One agency in Montana found that the average time taken
for staff to complete and document their OASIS assessments
ranged from 42 minutes to one hour and 44 minutes.

In my written testimony, I have outlined some recommendations
we have to streamline the OASIS requirements, particularly to re-
quire this data collection to Medicare clients only.

PPS has created many layers of additional regulatory complex-
ities for agencies to deal with. Home health agencies have had to
request literally hundreds of clarifications of CMS since the imple-
mentation of PPS. One example of this is the bundling of medical
supplies into PPS payment. Our recommendation is that home
health agencies only be responsible for providing medical supplies
that are directly related to the patients’ current treatment plan.

Medical review of claims has increased with PPS. Denials for
technical reasons are just as time consuming to appeal as sub-
stantive denials. Our recommendation would be that CMS allow for
resubmission of a claim when it is technically correct, rather than
requiring that the claim go through the appeals process.

I want to thank you, Senator Baucus, for introducing the Medi-
care Appeals, Regulatory and Contracting Improvement Act, or
MARCIA, as it addresses some of the issues I have mentioned with
OASIS and technical denials. It is our hope that the MARCIA bill
with be marked up by the Senate Finance Committee soon and
passed this session.

Formal written notice is required to advise Medicare bene-
ficiaries when the home health services they need will not be cov-
ered under Medicare using the HHABN form. This requirement is
especially cumbersome for both the patient—when the patient has
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both Medicare and Medicaid covering different aspects of their
care.

The culturally and Linguistically Appropriate Services standard
requires that we assess the needs of non-English speaking people
in our community, have translation available at our expense and
that we refrain from using family member for translation. We have
very few non-English speaking people residing in rural Montana
and translators who are not related to the patient are generally not
available. Our recommendation would be that this standard be
eliminated or at least allow a waiver for populations in which this
is not a problem.

I would be remiss in my testimony if I did not at least touch
upon one additional issue that weighs heavily on home health pro-
viders nationwide—that of the 15 percent cut currently scheduled
for October, 2002. This relates to regulatory reform because our
regulations continue to increase without adequate reimbursement
to cover the costs. The GAO recently released data analyzing the
potential impact of the scheduled 15 percent cut affecting Medicare
PPS rates. As a result, CMS is in favor of keeping this 15 percent
cut as they assert that home health agencies are making a profit
of $700 per episode. I can tell you that this is not the experience
of Montana home health providers.

We greatly appreciate the sensitivity that you, Senator Baucus,
have always shown the issues affecting rural providers. It is impor-
tant for you to understand that our agency and others in Montana
are at risk of closing if this 15 percent cut is allowed to go forward.
This would severely limit access to health services for even more
Montana residents.

In my written testimony, I have outlined numerous inaccuracies
in the GAO study. We recommend that the 15 percent cut be elimi-
nated.

We believe in being accountable for our actions and to those we
serve. However, our industry is slowly suffocating from the weight
of the burdens that have been placed on us. Many agencies in Mon-
tana lack the necessary funding and staff to ensure that adequate
compliance with these requirements is met.

Finally, I would like to put my hospice provider hat on for a mo-
ment. For both home health and hospice providers, the limitation
that only physicians can sign a plan of care because they give us
orders is quite restrictive in rural areas. My recommendation
would be that both the home health and hospice regulations be
changed to allow nurse practitioners and physician assistants to
write orders and sign a plan of care.

I have also included in my written testimony another issue re-
lated to skilled nursing facility rules for medication use that can
be restrictive in providing quality hospice care.

In closing, I’d like to thank Senator Baucus for this opportunity
to address the regulatory burdens of Medicare on home health
agencies in Montana, and across the nation. I hope that the rec-
ommendations that we have suggested here are useful as Congress
and CMS attempt to reform the system to a more user-friendly one.

The CHAIRMAN. Thank you very much, Julie.
Next, Lori Henderson, Northern Montana Hospital. Lori?
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STATEMENT OF LORI HENDERSON, NORTHERN MONTANA
CARE CENTER, HAVRE, MT

Mr. HENDERSON. My name is Lori Henderson. I’m administrator
of a 153 bed, long-term care facility. It’s a hospital-based facility.
However, I’ve been in nursing for 30 years and I’ve worked in a
number of fields in the nursing area, acute care and long-term
care.

Taking care of people, that’s what nursing homes should be
about. But more and more I find us focused on regulatory compli-
ance and getting a good government survey. We spend too much
time worrying about what the surveyors want instead of what our
patients want. Our business becomes regulatory compliance and
our customer is the Federal Government when we should have a
vision of providing a safe home for our residents.

For every one rule that we mandated in 1970, there are now 25.
At a cost of close to $50,000, our facility pays one RN to do nothing
more than complete MDS assessments and provide oversight to
various staff for completing that form. The MDS is a form that is
done to assess our long-term care residents and this book is one of
the books that helps to define how to fill out that form. It’s a very
complex form and there’s lots of regulations and definitions in it.

We’re going to spend nearly a million dollars implementing
HIPAA in the next couple of years.

Some of the things that have to go on with long-term care and
surveys, we receive our survey report, our long-term care surveys,
on a generated form, yet we are forced to respond back on the form
by typing it because the state and Federal Government system
doesn’t allow us to—for electronic submission of the plan of collec-
tion. State surveyors are given ten days to generate a survey re-
port, but facilities are given ten calendar days. Therefore, we are—
end up working overtime and on weekends, and further stressing
the staff who have already put in long hours.

The survey process is very complex. The surveyors themselves
are frustrated. They contend that they’re understaffed, that ‘‘I can’t
to do a good quality review,’’ and they even admit that some of the
deficiencies they’re writing need some help. For them, being under-
staffed is an acceptable excuse for not doing a good job. Of course,
for us, if we’re understaffed, it becomes a deficiency even if we
don’t do our own paperwork. The process is flawed and does need
some revision and help and definition.

One of the things that we really contend with has to do with the
interpretive guidelines as they relate to these statutes. Think about
an 85-year-old woman who worked in a family-owned business
until her dementia prevented her from participating. She’s always
been physically active and walked several miles a day. Because she
has dementia, she resists staff attempts to help her with ambula-
tion. The staff gave her a Merry Walker, which is a walker with
wheels and a seat and bars surrounding it for stability, which she
uses all day to get around our facility. However, the restraint inter-
pretive guidelines state that this is a restraint and staff must com-
plete a RAP, which is one of the things according to MDS, and that
they document accordingly. This device is not a restraint for this
woman. It is the best and safest assisted device that she could have
and it liberates her to be incredibly mobile and very happy.
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If we have a bad survey, we risk losing our CNA, our ability to
train CNAs. In addition, our reputation is damaged because our re-
sults are soon publicized with or without the benefit of adequate
review in fairness of due process. Those are on the internet and we
also publicly put them out in our facilities, even if we don’t agree
with them.

While we don’t disagree with external reporting, we are con-
cerned with multiple major examples of inaccurate reporting that
fuels the long-term care litigation problem. Survey reports have be-
come fodder for litigation and there are record amounts of litigation
in long-term care. Malpractice insurance has become unaffordable
and unattainable and the dollars for those premiums are coming
out of fixed rates that are used—that could be better used for pa-
tient care.

The amount of paperwork and documentation that we do in re-
sponse to the regulatory and enforcement system is frustrating and
further exacerbates our critical staffing problems. Our most pre-
cious resource, our staff time, is being diverted to do paperwork
and documentation and away from patient care.

In January of this year, we had 29 people on our waiting list to
get into our facility, yet we had 20 beds that were left open because
we didn’t have the staff to take care of them and admit more peo-
ple. That’s an injustice to our facility and the people in our commu-
nity.

There’s an interesting headline I must add. This past week, the
Whitefish Pilot reported the closing of North Valley Nursing Home
by Labor Day of this year. It’s a facility managed as part of a com-
munity hospital. Why did it close? Was it poor management or poor
care, tragedies and abuse? No, the facility has a reputation for good
care, sufficient management, citation-free surveys and a good fiscal
plan. They’re closing because the rest of the organization can no
longer subsidize their excellence—subsidize the losses in trying to
deliver care in that kind of environment. They cannot afford their
own excellence in the light of government regulatory and funding
practices. It is government by the people, for the people. It doesn’t
feel like that sometimes.

The CHAIRMAN. Thank you, Lori, very much.
Okay. This is going to be a little different. I’m going to ask some

questions of some of our panelists. Now, I want to encourage the
panelists to also abruptly jump in here if any of you have some
questions you want to ask of anybody. That is of any of the panel-
ists or me or whatnot.

The goal here is to make best use of this time to try and get
some solutions to these problems.

I begin by asking you, Mr. Trujillo, you heard the GAO report
and it wasn’t really all that thrilling, I’m sure, from your point of
view. What about it, how much of that is accurate and what’s being
done? Let me just start the meeting as—the toll-free telephone
calls, as she said, up to 60 percent, if I’m accurate, did not give
complete answers for billing and it is the people on the front line,
really, that is the tenacity of telephone calls of the CMS or of the
fiscal intermediary or whatnot, that’s the interaction, that’s where
it really counts. And so we all know it’s a huge problem, as Mr.
Aronovitz just documented it. What’s the CMS doing about this?
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Mr. TRUJILLO. Senator, let me——
The CHAIRMAN. And I heard your opening statement, which was

helpful. But if you could directly address the concerns of this issue
individually.

Mr. TRUJILLO. You bet. I think in terms of the information, we
absolutely agree. It’s got to be accurate so that people understand
what needs to be billed, how it needs to be billed, et cetera. You
know, this is a tremendously complex program. I think several of
the individuals that testified said we got to find a balance, a bal-
ance between making sure that we’re paying for the right services
versus going overboard and being burdensome or creating situa-
tions, you know, where people are feeling like if they make a bad
move then they are going to be investigated. I’m not sure where
that balance is, but I think what we have attempted to do in look-
ing at the report from the General Accounting Office, is to acknowl-
edge that, yes, there are some issues there.

The survey that was done, which was the basis of the report, was
done in February and April a year ago. And we think that a lot
has changed since then. We believe that with Administrator Skully
and Secretary Thompson, that we are on the right track in terms
of trying to create a culture of responsiveness.

We have seen a number of areas, such as in the regulatory re-
form committee, that are seriously looking at saying, what are
those regulations that are burdensome? I think in terms of making
sure we’re giving accurate information, we are working very, very
closely with those customer service reps and we have established
much, much better expectations and requirements that they under-
stand what their job is. And we’re conducting national training
schools for those national service reps.

The CHAIRMAN. I’m going to ask that of Mr. Wolter, as well as
Mr. Nordwick. You’re both CEOs. What would you do if you had
Mr. Skully’s job, what would you do? How would you address this
problem? You’re in charge, you got carte blanche. By gosh, you’re
just—Mr. Skully calls you up and says, John, he says, we got a
problem here and you’re on the front lines, you know what the
problems are, I want you to tell us what we should do here to ap-
propriately balance out, you know, the rights of patients and tax-
payers so that—fraud—this minimizes fraud. Yet at the same time,
the main goal here is quality health care, people want to get qual-
ity health care. I know that you do and I know that all the pro-
viders want it, doctors and nurses, everyone does. What’s the solu-
tion here?

I mean, 50 percent of your time filling out paperwork? I’ve seen
some of the forms that the OASIS folks have, and it’s almost this
thick.I went through one and I said, oh, my gosh, who reads this
stuff?

Mr. NORDWICK. I’m sure this is over simplistic, but we have to
quit overreacting. And when there are issues or problems, I think
we should address those issues or problems and not create more
rules and regulations that——

The CHAIRMAN. So what would you do, positives, solutions?
Mr. NORDWICK. Well . . .
The CHAIRMAN. I know that’s an unfair question. I’m asking you

out of the blue here.
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Mr. NORDWICK. There are so many—yeah.There are so many un-
intended consequences from these rules, and so I think, as much
as possible, try and determine what those things are before, and
I think it’s the difficulty when providers are—part of the problem
is the providers are coming up with solutions and saying, listen,
there are going to be huge problems with implementing this and
that’s kind of disregarded because of the vested interests—you
know, suspicion about vested interest that providers would have.

I think many times—I think we have a lot of well-intended
things that just don’t work when implemented. So I think listening
to providers and trying to explore these unintended consequences.

The CHAIRMAN. Listening better is one. Nick?
Mr. WOLTER. I’ll give you four that I think——
The CHAIRMAN. Four is better than none.
Mr. WOLTER. I know. Obviously, there needs to be a major

streamlining of the regulatory situation and process. There should
be some provider input into regulations. There should be better
overall national guidance so that there’s more consistency from one
area of the country to another on the regulations that occur. And
this is going to involve some better approach to contractor perform-
ance, which also should have some provider input. I think that
would really help on the regulatory side. I don’t think you cannot
address payment issues as far as regulation goes because in a very
real sense, I think the incredible cost of the program has driven it
to use regulation to try to stay within some sort of a balanced
budget.

And I think that what’s happened over the years is that we’ve
moved to a situation where one piece has been built on another. We
still have significant rural inequities, so that rural areas bene-
ficiaries receive less payment, and in many cases, less benefits
than other places. As an example of that, it was announced with
some pride that CMS would increase the inpatient payment rate by
2.75 percent. Every single district within Montana had its wage
price index decreased at the same time so that in our organization
we’re going to see less than a one-half increase for our inpatient
this year, even though 2.75 percent was the announced number.
Which obviously means other areas of the country are getting more
than 2.75 percent.

So over and over and over again, I think the payment system
creates a lot of problems. And I’ll come back to a recommendation
on that in a minute.

I also think the benefit, obviously, has to be more universal and
that’s a whole other issue here. We do need a drug benefit, but we
should start with low-income seniors and maybe some catastrophic
coverages for everyone else. New technology is not covered very
well. We do many a plannable defibrillators at Deaconess Billings
Clinic. The cost of the device is less than the DRG payment for
presentation and doing that procedure. And we could go on and on
and on with this list, but we need a much quicker response to tech-
nology and medical decisionmaking than we have, which obviously
involves payment again.

And then lastly, again, I think the issue here is ultimately fi-
nancing. How are we going to afford a system which is so costly
already? And I think that a real different way of looking at the
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payment in Medicare has to occur if we’re going to get back to solv-
ing some of these regulatory issues. That probably means that we
should have some sliding scale premium payments for more well-
to-do seniors, make sure that the low-income seniors get the cov-
erage that they need, and maybe some sort of catastrophic coverage
on the top. Otherwise, we’re not going to be able to afford to deal
with some of those issues. So those would be my corporate rec-
ommendations.

The CHAIRMAN. I would like to see if there’s a way, if you can,
to quantify to some degree this problem, assess it. And then set
some benchmarks, you know, some dates by which we’re going to
see if we could reduce the problem by a certain percentage amount,
actually over a certain period of time.Not be totally held to it, but
at least to kind of drive us to an enforcement, if you will, to make
a little progress here so we’re not just talking about this all the
time. Does that make any sense? This is an extremely complex
area. It’s difficult to quantify but yet we’ve got to do something
here. The problems with the Whitefish closure, for example—and
the trend is in the wrong direction. There’s much more time on pa-
perwork and less time on patient care. That trend is wrong. We
want the trend to go the other way.

Part of the solution, I suspect, is something that John said, is the
lack of technology, lack of reimbursement to the CMS, to the—you
know, the software is not up to date and the staffing is not up to
date. And I’m just going to say here that neither administration,
the Bush administration or the Clinton administration, has asked
for more money in this regard. They just—I’m not going to specu-
late why, but the fact is that they have not. And neither has Con-
gress added on, even though it’s necessary, and even though no ad-
ministration, at least neither of the last two, have asked for any
money to encourage. So it’s kind—I’m trying to get a handle on
this. Does anybody here know how we can start to get a handle on
quantifying all of this? I guess you’re our guy, Alex.

Mr. TRUJILLO. Thank you, Senator. You know, I think it is kind
of like eating an elephant.It’s so huge, you just cannot——

The CHAIRMAN. I’m glad you chose that animal.
Mr. TRUJILLO. It’s not native to Montana.You wouldn’t find it in

Yellowstone.
But I think, you know, we somehow have to figure out how to

cut it down to bite-sized pieces, and I think what Administrator
Scully and Secretary have done is they have said, let’s identify
those very most burdensome regulations that are problematic. I
mean, things like MDS, and we’re seeing some movement on that
that will be cutting down the requirement by about half because
we recognize how much burden it is. But I think that becomes a
start and that’s what we’ve been trying to do for the past year, is
to say what’s the specific regulation that’s problematic? What do
we need to do to change it? Is it a regulation that’s so based on
legislation that we have to go to Congress and say, Congress, we
need legislation to fix this? Or is it something that’s within our
own means to make a change? And so we have it identified.

Administrator Scully calls this really hitting singles. That very
few of us have the opportunity to hit the home run and win the
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game, but we can hit the singles and we can perhaps come out with
that same result.

The CHAIRMAN. Well, that’s a good idea. Let’s start listing some
singles here. What are some? I’m asking for remedies for either
some base progress—or your point, you can’t solve it all at once,
let’s take a step in time. What are some, Leslie? Do you have some
ideas on both where we hit them and next, where we want to hit
them?

Ms. ARONOVITZ. I think there might be two areas to start—well,
actually not start but continuing. One of them have to do with
holding carriers and this bunch of intermediaries more accountable
for their performance. Evolving to that is contracting reform, which
means letting contractors make a profit. Right now, it’s very hard
for contractors to have an incentive to give good answers and to
make sure that people are trained and make sure providers get the
right information and beneficiaries are paid what they need to be-
cause they’re not allowed to make a profit on these contracts.

One thing is that GAO has said for years is that no insurance
company would manage an insurance program the size of Medicare
on a shoestring that CMS did. They have a 1 to 2 percent overhead
budget, and that’s nothing compared to what you need to do a real-
ly reputable job. And if there was a way to give carriers and fiscal
intermediaries more incentives, that would help. But performance
measures and making sure that CMS holds contractors accountable
for what they’re telling providers as for how they’re viewing claims
and denying claims is very important.

And the second area, I think, is what, Senator Baucus, you re-
ferred to in terms of program modernization. The IT, the informa-
tion technology, that’s being used right now in CMS is unbelievably
old. Right now, the financial management system, it’s not even a
double-entry general ledger system.I mean, right now, the carriers
for the fiscal intermediaries could tell a provider you owe this
much in overpayments, and that wouldn’t necessarily be the
amount that CMS in Central Office thinks they owe.

So there’s a lot of trouble with the financial management and
even program information, knowing how much—how many service
beneficiaries had. Right now, when CMS wants to do data analysis,
instead of getting on a computer like you can and sit down on-line
and get information you need quickly, sometimes it could take up
to six weeks to get a CMS programmer to write a software program
just to get management information on a certain issue. Those two
areas, I think, really have to be address.

The CHAIRMAN. Okay. I’ve got contractor reform and program
modernization. Those are two singles. Does anyone want to add to
the list or subtract from the list of those two significant singles, ac-
complishments, and add priorities that we can start focusing on
overall more than others? Here’s your chance, speak up.

Mr. WOLTER. Well, those might be triples.How about things like
clarifying a preventative exam versus a problem exam, and making
that simpler to deal with? How about advance beneficiary notices,
which is a morass for providers and really is an administrative
issue which should be dealt with between the Medicare program
and the recipient, rather than putting that burden on the pro-
viders.
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I think one of the reasons Medicare boasts a low administration
overhead is that much of the administrative burden is put into the
provider community. And these are very discrete singles that could
occur, and there are many others. A task force has recently been
formed to look at regulation and identify, and it would be nice to
see some very specific responses to those issues.

The CHAIRMAN. Okay. Those are two singles.
Mr. TRUJILLO. Senator Baucus, and I think one of the things that

can be done and we think is in the right direction is a physician
regulatory issues team. What they did is they basically met with
physicians, identified about 25 very, very specific areas and said,
you know, these are the areas we’re working. The ADM is one, cer-
tificates of mental necessity. So I think there’s some of that that’s
already occurring and we just need to make sure we keep feeding
that so that we can continue to identify those areas that need to
be focused on.

The CHAIRMAN. We’re going to solve the air ambulance reim-
bursement problem. Frankly, I’ve been pretty frustrated about this,
as a lot of people in this room. I just introduced legislation to try
to move it because it wasn’t being resolved between, you know,
CMS and BFI and the providers.Certainly, the authority could
solve it.

Mr. TRUJILLO. Well, we believe we’ve got some of the authority.
It is a—let me just very, very quickly highlight what’s happened
since August and whenever the issue was brought up at the hear-
ing in Billings.

We did have a team come out from Baltimore.
The CHAIRMAN. That’s right. You’re working with a doctor—I for-

got his name.
Mr. TRUJILLO. Dr. Olson, who’s right here.
The CHAIRMAN. Okay. Well, you’re the man.
Mr. TRUJILLO. And I’ve got to say something here that Dr. Olson

has done a tremendous job in meeting with the industry and, in
fact, saying what do you think ought to be occurring. And, of
course, we heard that. And then sitting down and coming up with
a local medical review policy that we thought would provide addi-
tional information in terms of clarifying what is meant to be nec-
essary in terms of the transport.

The CHAIRMAN. Can we give ourselves a deadline date when we
are to have this thing solved?

Mr. TRUJILLO. Well, what we’ve done is that local medical review
policy was put in place in January, and we’ve been monitoring the
impact of it.

The CHAIRMAN. What’s the date? We need a date.
Mr. TRUJILLO. Well, I’d say, I don’t know, with 6 months worth

of data—well, we’ve got 4 months worth of data right now.
The CHAIRMAN. Let me ask Nick Wolter that question. What’s a

reasonable time to get this thing solved?
Mr. WOLTER. Well, of course, we are so frustrated by how long

this has taken. And quite frankly, we do agree, I think Dr. Olson
has been trying very hard to come up with the improvements in
the problem, which we appreciate. But we’re a long, long ways
away and I think if it’s going to take legislation to get this taken
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care of, that’s where we’re putting our efforts right now. We don’t
see solutions coming from CMS in this situation.

The CHAIRMAN. Well, this has been around too long for that, leg-
islation. I’m go to solve it myself, if all of you don’t together in the
next couple months. You’re not going to like my solution, but I’m
going to come up with one.

Mr. TRUJILLO. Well, Senator, I know that Dr. Olson has been
meeting with the industry periodically. And one of the things that
Dr. Wolter and I talked about last week was the possibility of sit-
ting down and looking from his perspective just exactly what are
the facts, you know, in terms of——

The CHAIRMAN. That’s—we’ve been at this for, it seems like, an
eternity. It just should have been solved by now, in my judgment.

Mr. WOLTER. Just on this point, one thing I think—and I think
this is probably a double since we’re using baseball language. I
think an appeals process that gets an issue identified and on the
table where both sides can share their points of view, whether it’s
air ambulance or other issues that come up. The lack of effective
administrative appeals processes in the program right now don’t
allow the right conversations to occur sometimes to solve problems.
If we had that, I think we could solve a lot of problems more effi-
ciently than what we have now. And I know that you and your
staff are working on that and there is some language in the bill
you’ve just introduced, which we appreciate.

The CHAIRMAN. Yeah, that’s right. While I have you here, how
would you design an ideal appeals process?

Mr. WOLTER. Well, I think it would go something like this. If
there seems to be a set of issues so that a number of claims seem
to pop up as some difference of opinion, so some threshold is
reached so you have an issue to deal with, not one individual claim,
there needs to be a body in CMS that has some independence that
you can take the issue to; both sides can present their point of
view, we can look at what’s going on nationally, as well as locally,
and some decision can be made as to the appropriateness of the ap-
peal. And then ultimately, there needs to be access to the courts
if an appropriate appeals process is used and there’s still a dif-
ference of opinion.

You know, right now, you really cannot get issues of significance
addressed either through a basic appeals process or through any
access to the court.

The CHAIRMAN. I’d like to go back to contractor reform. I hear
a lot about this, and Leslie said that part of it’s carrots and part
of it’s sticks. What do you think the carrots and sticks would be
and why isn’t it working in health care? What do you mean by re-
form?

Ms. ARONOVITZ. When the Medicare program was established,
the rules or legislation that enacted it required that insurance com-
panies were the entities that would process claims and pay claims
for services that were provided by physicians and other health care
providers. We think that nowadays—and they do it without making
a profit; they break even, basically. Now, it’s not that there were
a lot of incentives for carriers and fiscal intermediaries to do this.
They get enough—well, supposedly they get enough money to con-
tribute to the company’s overhead and operations and all that. But
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nowadays, contractors, especially really good ones, say there’s no
incentive anymore to stay in this business.

We think that there should be a lot more flexibility on the part
of CMS. Number one, they should be able to contract with anyone,
not just insurance companies, that could show that they know how
to process claims and make these kinds of decisions. We’re also
doing a project right now in looking at the way CMS makes cov-
erage decisions at the local level. We’re evaluating this whole idea
of the equity and consistency of decisions across states or across
contractors. Because there’s a lot of concerns that if you’re a bene-
ficiary in Montana, you might not be able to get services paid for
that you can in different states. So we’re looking at those issues.

But in terms of contracting reform, you should be able to contract
with anyone that can provide services. You should have a contract
that specifically states what performance measures you’re going to
hold the contractor to. Here’s the amount of money you’re going to
give them and this is what we expect and this is how we’re going
to regularly evaluate your performance. Those concepts, although
they appear kind of in a general sense right now, they don’t ap-
peal—appear strong enough to really create an environment where
carriers and fiscal intermediaries have to be responsible and have
the expertise to be responsible. And that’s where I think we really
need to go.

The CHAIRMAN. Other thoughts on contractor reform, anybody?
Mr. TRUJILLO. Well, Senator, I think that one of the good exam-

ples of what Ms. Aronovitz has said is really provider education. If
we give just a set amount of money to a medical contractor to do
the work, which is cost reimbursement, then there are going to be
areas where they are going to need to back off of it. And I think
that’s what occurred over the years, is that the provider education
became one of those areas that contractors backed off of so they
could pay claims timely and so they could do the medical re-
view.And I think that becomes problematic because the impact of
that is a longer range impact.

The CHAIRMAN. We never have enough time in this subject. One
more issue I just want to raise briefly and that is we’re a little dif-
ferent in Montana, and that is in space, distance. There are a lot
of reasons we’re different, but that’s certainly one of them. And it
gets to the 15 percent cut in home health. I mean, it just—you
know, I hear a lot and that, you know, because of our space and
distances, traveling out to homes to do the work of home health
and so forth, I would like a couple people on the panel to tell Mr.
Trujillo how the uniqueness of our State really does not—it makes
regulations that apply to us in Montana different than even the na-
tional average and whatnot. Give us some ideas and flavor so that
Mr. Trujillo can take that back.

Mr. JARDINE. I can give you some examples in terms of cost to
provide care for rural Montana.We in Park County have to serve
Cooke City, which is a full 8-hour day for us to send a nurse to
that locale.

The CHAIRMAN. Describe to us how far it is.

VerDate 11-MAY-2000 16:11 Mar 03, 2004 Jkt 000000 PO 00000 Frm 00026 Fmt 6633 Sfmt 6633 86382.000 SFINANC2 PsN: SFINANC2



23

Mr. JARDINE. They have to drive from Livingston up the Yellow-
stone River and through the Park and back out to get back to that
little corner of Park County. Now, granted, we don’t go to Cooke
City very often, but when we do it’s quite costly and I would say
that those are challenges that urban areas don’t have to face.

The CHAIRMAN. Describe in a little more detail the drive from
Livingston, Ms. Jardine.

Mr. JARDINE. We have buffalo to contend with and snow.
The CHAIRMAN. It’s quite a drive.
[Whereupon, the testimony of the panelists was concluded and

Senator Baucus took commentary from the audience.]
[Whereupon, the reported portion of the hearing concluded at ap-

proximately 11:24 a.m.]
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