Calendar No. 723

REPORT

103D CONGRESS
103412

2d Session SENATE {

URUGUAY ROUND AGREEMENTS ACT

JOINT REPORT

OF THE

COMMITTEE ON FINANCE
COMMITTEE ON AGRICULTURE, NUTRITION,
AND FORESTRY
COMMITTEE ON GOVERNMENTAL AFFAIRS

OF THE

UNITED STATES SENATE

TO ACCOMPANY

S. 2467

NOVEMBER 22, 1994.—Ordered to be printed

Filed under authority of the order of the Senate of October 3 (legislative
day, September 12), 1994

U.S. GOVERNMENT PRINTING OFFICE
84-457—CC WASHINGTON : 1994




COMMITTEE ON FINANCE
DANIEL PATRICK MOYNIHAN, New York, Chairman

MAX BAUCUS, Montana BOB PACKWOOD, Oregon

DAVID L. BOREN, Oklahoma BOB DOLE, Kansas

BILL BRADLEY, New Jersey WILLIAM V. ROTH, JR., Delaware
GEORGE J. MITCHELL, Maine JOHN C. DANFORTH, Missouri
DAVID PRYOR, Arkansas JOHN H. CHAFEE, Rhode Island
DONALD W. RIEGLE, Jr., Michigan DAVE DURENBERGER, Minnesota
JOHN D. ROCKEFELLER IV, West Virginia CHARLES E. GRASSLEY, Iowa
TOM DASCHLE, South Dakota ORRIN G. HATCH, Utah

JOHN B. BREAUX, Louisiana MALCOLM WALLOP, Wyoming

KENT CONRAD, North Dakota

LAWRENCE O'DONNELL, JR., Staff Director
LiNpY L. PAULL, Minority Staff Director and Chief Counsel

COMMITTEE ON AGRICULTURE, NUTRITION, AND FORESTRY
PATRICK J. LEAHY, Vermont, Chairman

DAVID PRYOR, Arkansas RICHARD G. LUGAR, Indiana
DAVID L. BOREN, Oklahoma ROBERT DOLE, Kansas
HOWELL HEFLIN, Alabama JESSE HELMS, North Carolina
TOM HARKIN, Iowa THAD COCHRAN, Mississippi
KENT CONRAD, North Dakota MITCH McCONNELL, Kentucky
THOMAS A. DASCHLE, South Dakota LARRY E. CRAIG, Idaho

MAX BAUCUS, Montana PAUL COVERDELL, Georgia

J. ROBERT KERREY, Nebraska CHARLES E. GRASSLEY, lowa

RUSSELL D. FEINGOLD, Wisconsin

CHARLES H. RIEMENSCHNEIDER, Staff Director
JAMES M. CUBIE, Chief Counsel
CHRISTINE M. SARCONE, Chief Clerk
CHARLES F. CONNER, Minority Staff Director

COMMITTEE ON GOVERNMENTAL AFFAIRS
JOHN GLENN, Ohio, Chairman

SAM NUNN, Georgia WILLIAM V. ROTH, JR., Delaware
CARL LEVIN, Michigan TED STEVENS, Alaska

JIM SASSER, Tennessee WILLIAM S. COHEN, Maine
DAVID PRYOR, Arkansas THAD COCHRAN, Mississippi
JOSEPH 1. LIEBERMAN, Connecticut JOHN MCcCAIN, Arizona

DANIEL K. AKAKA, Hawaii ROBERT F. BENNETT, Utah

BYRON L. DORGAN, North Dakota

LEONARD WEISS, Staff Director
FRANKLIN G. POLK, Minority Staff Director and Chief Counsel
MICHAL SUE PROSSER, Chief Clerk

an



CONTENTS

Page
I. Reports and Other Materials of the Committees: *
Preliminary Statement ...........civvvvieriiieieieceeet et eee st ss e e 1
Part I: Report of the Committee on FInance ...........cccoveveeevevvcvinvenseenreereennnn 2
A. Background:
Overview of the Negotiations and Agreements ...........ccoevvevevveniiennnns 2
Congressional Consideration of the Agreements ... 4
B. Summary of the Bill ......ccecooiiiiinininiiiiinenirne e 6
C. General Description of the Bill:
Short Title and Table of Contents (Section 1) .....cocovvvevienreennnnn 11
Definitions (Section 2) ......ccccoovveiiiiieceiicr e 11
Title I—Approval of, and General Provisions Relating to, the Uru-
guay Round AZreements .......ccococcoecivievievieecoieeseesrececeereeeeeeeeeseenenes 12
Subtitle A—Approval of Agreements and Related Provisions:
Apl%rf)val and Entry into Force of the Agreements (Section
............................................................................................... 12
Relationship of the Agreements to U.S. Law and State Law
(Section 102) .....ccocvvvricrniriireeriirenieieesenresrereesrerersessesssresessesaesns 13
Implementing Actions; Regulations (Section 103) ..........ccccceenen. 16
Subtitle B—Tariff Modifications:
Tariff Modifications (Section 111) ....ccccovcivivinneenievreenieieenirenieens 17
Implementation of Schedule XX Provisions on Ship Repairs
(Section 112) .ueeciveieicciereireetrcert ettt neee 19
Liquidation or Reliquidation and Refund of Duty Paid on Cer-
tain Entries (Section 113) ....cccccocvvrnierineiorenieenenieccenconeniconnene 19
Modifications to the HTSUS (Section 114) .....cccocvrvieiivinvecnennnne 20
Consultation and Layover Requirements for, and Effective
Date of, Proclaimed Actions (Section 115) 20
Effective Date (Section 116) .......c.ccocveiininnee. 20
Subtitle C—Uruguay Round Implementation and Dispute Settle-
ment:
Definitions (Section 121) ....cccovieniiimininniiiiceccecie e 20
Implementation of Agreements (Section 122) ..........ccoceevenns 21
Dispute Settlement Panels and Procedures (Section 123) .......... 21
Annual Report on the WTO (Section 124) ......c.coceecvcnrcnnnnen. 23
Review of Participation in the WTQ (Section 125) . 24
Increased Transparency (Section 126) ......ccceveriniisiniiiicnninnns 24
Access to the WTO Dispute Settlement Process (Section 127) ... 25
Advisory Committee Participation (Section 128) .....cccoovvvenennrnne 26
Administrative Action Following WTO Panel Reports (Section 26
129) oottt ettt s s b et
Effective Date (Section 130) .. 27
Subtitle D—Related Provisions:
Working Party on Worker Rights (Section 131) .....cccccoivivernes w28
Implementation of Rules of Origin Work Program (Section o8
182) coiietiecieeeceevr e e et e n e ettt b e s e s e b an e e aeaanee s
Membership in WTO of Boycotting Countries (Section 133) ...... 29
Africa Trade and Development Policy (Section 134) ......cccoeneeee 29
Objectives for Extended Negotiations (Section 135) .........ccccoecenne 29

Repeal of Tax on Imported Perfumes; Drawback of Tax on
Distilled Spirits Used in Perfume Manufacture (Section 136) 31

Certain Nonrubber Footwear (Section 137) ........ccovvenniiiinnnnnnen 31
Effective Date (Section 138) ......cccovivvrereencrniinnininisneensnnnnnsnes 31

Title II—Antidumping and Countervailing Duty Provisions:
Overview of THtIe I ....ccooveeieeiiinrisresreerresreneesseesesienn s sussbas e enees 31



v

Page
I. Reports and Other Materials of the Committees—Continued
C. General Description of the Bill—Continued . .
Title II—Antidumping and Countervailing Duty Provisions—Contin-
ued
Subtitle A—General Provisions:

Reference (Section 201) ......ccoocvveereriiriirieniienasinnns 34
Action with Respect to Petitions (Section 211) ........... 34
Petition and Preliminary Determination (Section 212) .. 34
De Minimis Dumping Margin (Section 213) ......c.ccocevnuene 38
Critical Circumstances (Section 214) ........... 38
Provisional Measures (Section 215) ............ ORI 39
Acceptance of Suspension Agreements (Section 216) . 40
Termination of Investigation (Section 217) ..........cc.c... e 40
Special Rules for Regional Industries (Section 218) ............... 41
Determination of Weighted Average Dumping Margin (Section 42

219) coeiiieireerereie et rresr e r et e sheba s s bbbt sr e e a e g e tasaans
Review of Determinations (Section 220) .. 42
Review Determinations (Section 221) ... 47
Definitions (Section 222) ........cccccenenn 53
Export Price and Constructed Export Pri 62
Normal Value (Section 224) .........cccccvmnvinviiiinninncniinennnnne 67
Currency Conversion (Section 225) .........ccovvvieericiniineiinecns 76
Proprietary and Nonproprietary Information (Section 226) ....... 76

Opportunity for Comment by %onsumers and Industrial Users
(SECtION 22T ....veeviinieirerreeeeieeeeresseseraeeessrsonrsesesessressesrasssnsessnas 77

Public Notice and Explanation of Determinations (Section 228) 77
Sampling and Averaging; Determination of Weighted Average

Dumping Margin (Section 229) ........ccooveviereenenmecnineceeneeeneee 78
Anticircumvention (Section 230) ..... 80
Evidence (Section 231) ......ccccceeiiiieieeniieciienieaesreeeesnnesneens 83
Antidumping Petitions by Third Countries (Section 232) .... 87
Conforming Amendments (Section 233) ....cvvvveveecvvvreneeneens 88
Application to Canada and Mexico (Section 234) .........cceeeervvenen. 88

Subtitle B—Subsidies Provisions:
Countervailable Subsidy (Section 251) ......ccccovevvererecenicerenerenerenes 90
Repeal of Section 303 (Section 261) ......ccccovvvierreernnenne 96
Imposition of Countervailing Duties (Section 262) 97
De Minimis Countervailable Subsidy (Section 263) 98
Determination of Countervailable Subsidy Rate (Section 264) .. 98
Assessment of Countervailing Duty (Section 265) ...................... 99
Nature of Countervailable Subsidy (Section 266) ........................ 99
Dezf;lsr‘}i)tion of Developing and Least-Developed Country (Section
............................................................................................... 99
Upstream Subsidies (Section 268) ... e . 99
Determination of Countervailable Subsidy Rate (Section 269) .. 100
Conforming Amendments (Section 270) 100
Rules for Injury Investigations for Certain Section 303 Orders

and Investigations (Section 271) ..c..ccccovvervenveieiciieiieceeecees 100
Subsidies Enforcement (Section 281) .................. .. 101
Review of Subsidies Agreement (Section 282) 104
A:ggg;iments to Title VII of the Tariff Act of 1930 (Section

............................................................................................... 105
Subtitle C—Effective Date:
Effective Date (Section 291) ........ocovvivvicimeeeeeeeeeeeeeeeeeees e 106
Title III—Additional Implementation of Agreements .. .. 106
Subtitle A—Safeguards ............................ ... 106
Actions by the ITC (Section 301) .. 107
Action by the President After Dete port Injury

(SeCtion B02) ....covicerereiecrieuirireriteeees et eeres e on 109
Miscellaneous Amendments (Section 303) . 111
Effective Date (Section 304) .......c.ccocevovvvirvmveereeeveseesserseseenn 111

Subtitle_ B—Foreign Trade Barriers and Unfair Trade Practices .. 119
Idgxitf)ﬁcatmn of Foreign Anticompetitive Practices (Section
............................................................................................... 1
Consultation with Committees (Section 812) .....cccoocvmvrrerninn, lg
Identlﬁcation_ of Countries that Deny Protection of Intellectual
Property Rights (Section 313) .....cceoveevecmieeeieeeee oo 112



v

1. Reports and Other Materials of the Committees—Continued
C. General Description of the Bill—Continued
Title III—Additional Implementation of Agreements—Continued
Argizglments to Title III of the Trade Act of 1974 (Section
Objectives in Intellectual Property (Section 315)
Effective Date (Section 316) .......cccocoevveceeecnvnineniecirieee e

Subtitle C—Unfair Practices in Import Trade:

Unfair Practices in Import Trade (Section 821) .....ccccovevrnennnnen.
Effective Date (Section 322) ....ccccceeveveivvveeveirinnnn

Subtitle D—Textiles .....cccccocvviivricrecricceeene,
Textile Product Integration (Section 331)
Amendment to Section 204 of the Agricultural Act of 1956

(Section 332) ..cccovvvirecriieeieeeen
Textile Transshipments (Section 333)
Rules of Origin for Textile and Apparel Products (Section 334)
Effective Date (Section 335) ...c..ccoveeveeveeieiiieie e
Subtitle E—Technical Barriers to Trade .
Subtitle F—Government Procurement ...........ccccoeovveeuevveervenreeannns
Title IV—Agriculture-Related Provisions:

Subtitle A—AgTICUILUTe .......cccccoeiviineiiccreirierer e
Section 22 Amendments (Section 401) ........ccocoovveveeene.
Cheese and Chocolate Crumb Imports (Section 402) .
Meat Import Act (Section 403) .........ccoevveveriiviicirnnee
Administration of Tariff-Rate Quotas (Section 404) ......
Special Agricultural Safeguard Authority (Section 405) .............
A\fgllo)rity for Certain Actions Under Article XXVIII (Section
Tobacco Imports (Section 422) ........c..cccccevvrvenennen.
Tobacco Proclamation Authority (Section 423)
Access to Canadian Dairy and Poultry Markets (Section 424) ...

Subtitle D—General Effective Date:

General Effective Date (Section 451) ......c.cceeevvvvveeveieneeeneeene.
Title V—Intellectual Property ........c.ccocecronvreaninieenenrrneneesnnncseesesvanaes
Title VI—Related Provisions:

Subtitle A—Expiring Provisions:

Generalized System of Preferences (Section 601) ............c....c......
U.S. Insular Possessions (Section 602) ........cccooceeceenmnrnecrrenenncnn

Subtitle B—Certain Customs Provisions:

Reiml;ursements from Customs User Fee Account (Section
B11) i iccriee e e e ee e s e r e eesrseen
Merchandise Processing Fees (Section 612) ...

Subtitle C—Conforming Amendments:

Conforming Amendments (Section 621) .........ccovveccrnesceverenncnnnne
Title VII—Revenue Provisions ...........cc.ceoiiiiincnieinieinnennnonn:
Subtitle A—Withholding Tax Provisions:
Withholding on Distributions of Indian Casino Profits to Tribal
Members (Section 7T01) ...c.ccocevevvrerrceireniine e ereeseeesre s
Voluntary Withholding on Certain Federal Payments and on
Unemployment Compensation (Section 702) .......c.ccocoevieenrenne.
Subtitle B—Provisions Relating to Estimated Taxes and Pay-
ments and Deposits of Taxes:

Treatment of Subpart F and Section 936 Income of Taxpayers
Using the Annualized Method for Estimated Tax (Section
TdLY) et ee e e e e s st etesseane e re e be b s sRrreansn e rnn e sanaan

Time for Payments and Deposits of Certain Excise Taxes (Sec-
BION T12) ereiiriieieeceecesreeresr e rrcsbeor s sta b e e sbesensnesanase s

Reduction in Rate of Interest Paid on Certain Corporate Over-
payments of Tax (Section 713) .....cc.cooovvvvvimnnininimnninnnciene

Subtitle C—Earned Income Tax Credit Provisions .......c..cccoeeinne
Extension of the Earned Income Tax Credit to Military Person-

nel Stationed Outside the United States (Section 721) ...........

Certain Nonresident Aliens Ineligible for Earned Income Tax
Credit (Section 722) ....ccccecverrerenierierenereesinisniinrns e ssasesessnes

Income of Prisoners Disregarded in Determining Earned In-
come Tax Credit (Section 723) ...cccoeevmvivvniiinivniinrinnnnnene

Page

113
116
117

118
121
122
122

123
123
124
126
126
126

126
127
127
127
128
129
130
130
130
131
131
131

131
132

132
133
134
134
136
137

138
142

144
144

147
147



Vi

I. Reports and Other Materials of the Committees-—Contmued
C. General Description of the Bill—Continued
Title VII—Revenue Provisions—Continued
Subtitle D—Provisions Relating to Retirement Benefits:
Treatment of Excess Pension Assets Used for Retiree Health
Benefits (Section T31) .....cccrivertriscrnnieeniennossnss s
Rounding Rules for Cost-of-Living Adjustments (Section 732) ...
Increase in Inclusion of Social Security Benefits Paid to Non-
residents (Section 733) ..ccocevreiinniiiiiiinirre et
Subtitie E—Other Provisions: . .
Partnership Distributions of Marketable Securities (Section

Extension of Internal Revenue Service User Fees (Section 743)
Modification of Substantial Understatement Penalty for Cor-
porations Participating in Tax Shelters (Section 744) .............
Modification of Authority to Set Terms and Conditions for
Savings Bonds (Section 745) .....ccveerivimniinieiiinnerenane R
Subtitle F—Pension Plan Funding and Premiums (“Retirement
Protection Act of 1994”):
I. Overview of Present Law ......cccccooreevciincnniniisinniiinrcieccnnen
I1. Reasons for Change .......ccccveeviveeresicniecciieniecceieeanneneine
II1. Retirement Protection Act of 1994 (Sections 751-778) ..
Title VIII—Pioneer Preferences .........c..ooovcvrnveccrenerecrenenssessissionsens
D. Vote of Committee in Reporting the Bill
E. Regulatory Impact of the Bill ..................
Part II: Report of the Committee on Agriculture, Nutrition, and Forestry .
A. Brief EXplanation .............cccccoveiiiiiiiniiciiiiniicciecies e eirsessressnesssssssnenens
B. Purpose and Need ..............
C. Committee Consideration
D. Roll Call VOteB .....c..oveevireiniiriiierieseestecanerssesersesness e eesvss e e sseassnesnsenne
E. Section-by-Section Analysis:
Section 22 Amendments (Section 401) ........cceeevevvieeriiceeveerenceeenns
Cheese and Chocolate Crumb Imports (Section 402) ..
Meat Import Act (Section 403) .....cccccovvecvervevverrecerenne
Administration of Tariff-Rate Quotas (Section 404) .......
Special Agricultural Safeguard Authority (Section 405)
Exgort Programs (Section 411) .....ccoooveiiiicriieiienieeiiieninannnne
Other Conforming Amendments (Section 412) .....
Authority for Certain Actions Under Article XXVIII (

A21) cooiiereeiienresteieeseee ettt e e an e ae e r e e e sr et esasessersneresesaaes
Tobacco Imports (Section 422) ........cccccevivirrviivcieanieniieneienseeeneeeas
Tobacco Proclamation Authority (Section 423) .......ccooevevveiennnenn.
Report to Congress on Access to Canadian Dairy and Poultry

Markets (Section 424) .......cccooeeceviiiivereciiieceece et
Study of Milk Marketing Order System (Section 425) ................
Additional Program Funding (Section 426) ..............coeevvererreenene

Sanitary and Phytosanitary Measures (Section 431) ..................

International Standard-Setting Activities (Section 432) ....

The Federal Seed Act (Section 441) ........ccoeveviviccvvereecennn,

Part III: Report of the Committee on Governmental Affairs ...........co........
Part IV: Statement of the Committee on the Judiciary:

Title V—Intellectual Property ...........cocoeeeiieiieeeeeereeeeee e seeesesses e

Subtitle A—Copyright Provisions:

Rental Rights in Computer Programs (Section 511) ...................

Penalties for Unauthorized Fixation of and Trafficking in

Sound Recordings and Music Videos of Live Musical Per-

formances (Sections 512 and 513) .....c.cccccreveeeveereeerns

Restored Works (Section 514) ..........ccooovcvivvviereeeveneeeeevneeernn

Definition of Abandonment (Section 521) .....ccocvvvevvevemvroeneen
Nonregistrability of Misleading Geographical Indications for
Wines and Spirits (Section 522)
Subtitle C—Patent Provisions:
Treatment of Inventive Activity (Section 531) ......
Patent Term and Internal Priority (Section 532)

Page

148
150

151



I

II.
III.

VII

Page
Reports and Other Materials of the Committees—Continued
Part IV—Continued
Title V—Intellectual Property—Continued
Patent Rights (Section 533) ..c.occooiiviiviriiviiiceeeeeee e 230
Budgetary Impact of the Bill ..o e 231
Changes in Existing Law:
Tariff Act of 1930 ....oooiiiiiiciiiecre e et e 235
Trade Act of 1974 ... .31
Trade Agreements Act of 1979 . ..o 404
United States Code Annotated:
Title 7 AZTICUILUTE ..cocoiieririiiirien et evea e e 423
Title 15 Commerce and Trade .........ccccoevviiieiiiieierieveseceeece e 437
Title 17 CopYTIRES ...oooiviiiiiiiicccce et s 438
Title 18 Crimes and Criminal Procedure ...........c.cccoeeviiviiviienvceeenn, 446
Title 19 Customs Duties .........ccoeovviiciiiiieieicccecceeeeeece e 448
Title 21 Food and Drugs ........ccooveevviieeiiie e 453
Title 26 Internal Revenue Code ...........ccooveiieveviniciiiieeee e 458
Title 28 Judiciary and Judicial Procedure .........cccccocoovveveviecviiecneerenen, 499
Title 31 Money and Finance .........cccoevieviiiiiiiicriecieceeeee e 500
Title 35 Patents ........cccovvviiiieiiiiieeecce ettt e 501
Title 47 Telegraphs, Telephones, and Radlotelegraphs et ee e 515
Agricultural Act of 1949 ............ccoceervirnnen. et e 518
Agricultural Trade Act of 1978 ... e B21
Andean Trade Preference ACt ........ccvvcieieeviieeireciierreece e s sreree s senans 523
Caribbean Basin Economic Recovery Act .......ccocoeeiveniviineninccnnesnineecneeene 523
Consolidated Omnibus Budget Reconciliation Act of 1985 ........ccoccevivinene 525
Employee Retirement Income Security Act of 1974 ........c.ccovvviiiiininninnn, 526
Harmonized Tariff Schedule of the United States (1994) ..........ccceeeveevennennn 553
Omnibus Budget Reconciliation Act of 1987 ..........cccccvvee w... bbb
Omnibus Trade and Competitiveness Act of 1988 ..........cccccoiveivriiivniennn. 555
Public Law 98-332 ...t e e senen et 557

Social SeCUrity ACt ...occoiiciiiiiiiiieiic et . 558






ACTPN
ATPA
APO
BDA
CBERA
CBI
CCC
CIT
Commerce
COPRA
COBRA
CFTA
DEIP
EC
EEP
EITC
ERISA
FDA
GAO
GATT
GATS
GDP
GNP
GSP
EPA
FDIC
FEPA

GLOSSARY OF ACRONYMS

Advisory Committee for Trade Policy Negotiations
Andean Trade Preference Act

Administrative Protective Order

Budget Deficit Assessment

Caribbean Basin Economic Recovery Act
Caribbean Basin Initiative

Commodity Credit Corporation

United States Court of International Trade
United States Department of Commerce
Customs Overtime Pay Reform Act
Consolidated Omnibus Budget Reconciliation Act of 1993
Canada Free Trade Agreement

Dairy Export Incentive Program

European Community

Export Enhancement Program

Earned Income Tax Credit

Employee Retirement Income Security Act of 1974, as amended
Food and Drug Administration

United States General Accounting Office
General Agreement on Tariffs and Trade
General Agreement on Trade in Services
Gross Domestic Product

Gross National Product

Generalized System of Preferences
Environmental Protection Agency

Federal Deposit Insurance Corporation
Federal Employees’ Pay Act

Harmonized Tariff Schedule of the United States
International Labor Organization

Internal Revenue Code

Internal Revenue Service

United States International Trade Commission
Lighter Aboard Ship

Multifiber Arrangement

Most-Favored-Nation

Market Promotion Program

North American Free Trade Agreement

Newly Industrialized Countries

National Trade Estimate

Pension Benefit Guaranty Corporation
Production Incentive Certificate

Patent and Trademark Office

Sanitary and Phytosanitary

(IX)



SEP
SEPPAA
SPD
TPRM
TRIMs
TRIPs
USDA
USTR

WIPO
WTO

X

Simplified Employee Pension
Single-Employer Pension Plan Amendments Act of 1986
Summary Plan Description

Trade Policy Review Mechanism

Trade-Related Investment Measures

Trade-Related Aspects of Intellectual Property Rights
United States Department of Agriculture

United States Trade Representative

Voluntary Restraint Agreement

World Intellectual Property Organization

World Trade Organization



TRADE AGREEMENTS TO WHICH THIS BILL APPLIES

Agreement Establishing the World Trade Organization (WTO Agreement)

General Agreement on Tariffs and Trade 1994 (GATT 1994)

Agreement on Agriculture (Agriculture Agreement)

Agreement on the Application of Sanitary and Phytosanitary Measures

Agreement on Textiles and Clothing (Textiles Agreement)

Agreement on Technical Barriers to Trade

Agreement on Trade-Related Investment Measures (TRIMs Agreement)

Agreement on Implementation of Article VI of GATT 1994 (Antidumping Agree-
ment)

Agreement on Implementation of Article VII of GATT 1994 (Customs Valuation)

Agreement on Preshipment Inspection (Preshipment Inspection Agreement)

Agreement on Rules of Origin (Rules of Origin Agreement)

Agreement on Import Licensing Procedures (Import Licensing Agreement)

Agreemert on Subsidies and Countervailing Measures (Subsidies Agreement)

Agreement on Safeguards (Safeguards Agreement)

General Agreement on Trade in Services (GATS Agreement)

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs Agree-
ment)

Understanding on Rules and Procedures Governing the Settlement of Disputes
(Dispute Settlement Understanding)

Agreement on Government Procurement (Government Procurement Agreement)

International Bovine Meat Agreement (Bovine Meat Agreement)

XD)






Calendar No. 723

{ REPORT

SENATE 103412

103D CONGRESS
2d Session

URUGUAY ROUND AGREEMENTS ACT
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Filed under authority of the order of the Senste of October 3 (legislative day,
September 12), 1994

Mr. MOYNIHAN, from the Committee on Finance and on behalf of
Mr. LEAHY, from the Committee on Agriculture, Nutrition, and
Forestry; and Mr. GLENN, from the Committee on Governmental
Affairs, filed the following

JOINT REPORT

[To accompany S. 2467]

The Committees on Finance; Agriculture, Nutrition, and For-
estry, and Governmental Affairs, to which was jointly referred the
bill (S. 2467) to approve and implement the trade agreements con-
cluded in the Uruguay Round of multilateral trade negotiations,
having considered the same, report thereon.

I. REPORTS AND OTHER MATERIALS OF THE
COMMITTEES

PRELIMINARY STATEMENT

S. 2467, a bill to approve and implement the trade agreements
concluded in the Uruguay Round of multilateral trade negotiations,
was introduced on September 27, 1994 and, pursuant to 19 U.S.C.
2191(cX(1), referred jointly to the Committees on Finance; Agri-
culture, Nutrition, and Forestry; Commerce, Science, and Transpor-
tation; Governmental Affairs; the Judiciary; and Labor and Human
Resources. Pursuant to an order of the Senate entered October 3,
1994, the Senate Committee on Finance compiles in this joint re-
port the reports of the Committees to which S. 2467 was jointly re-
ferred. This document contains the reports of those Committees
that chose to report, in addition to other materials provided by
other Committees to which the bill was referred.
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PART 1. REPORT OF THE COMMITTEE ON FINANCE

The Committee on Finance, to which was referred the bill (S.
2467) to approve and implement the trade agreements concluded in
the Uruguay Round of multilateral trade negotiations, having con-
sidered the same, reports favorably thereon and recommends that
the bill do pass.

A. BACKGROUND

Overview of the Uruguay Round Negotiations and Trade
Agreements

The Uruguay Round formally began in September 1986, when
Trade Ministers from Contracting Parties to the General Agree-
ment on Tariffs and Trade (GATT) agreed in a meeting in Punta
del Este, Uruguay to launch the eighth round of multilateral trade
negotiations to be conducted under the auspices of the GATT. The
Ministers agreed to conclude the Round by the end of 1990. To fur-
ther the negotiations, Ministers met in December 1988 in Mon-
treal, Canada, for a Mid-Term Review of the negotiations. As a re-
sult of the Mid-Term Review, frameworks for completing the nego-
tiations were outlined. The final package of agreements was to
have been approved in Brussels, Belgium in December 1990.

The effort to reach final agreement in Brussels failed, however,
primarily due to fundamental disagreement regarding agricultural
trade reform. Although the parties agreed in February 1991 to re-
sume negotiations, key differences in agriculture and other areas
persisted. In December 1991, then-GATT Director General Arthur
Dunkel tabled a “Draft Final Act” that covered all “textual” areas
of the negotiations, but did not include any specific market access
commitments.

_ After months of impasse, the negotiations received new impetus
in November 1992 when the United States and the European Com-
munity (EC) concluded the “Blair House” Agreement covering agri-
cultural export subsidies and domestic support programs, and in
July 1993 when the “Quad” countries (the United States, Canada,
Japan, and members of the EC) reached a partial market access
agreement in Tokyo. Broad-based negotiations—covering both mar-
ket access issues and provisions in the Dunkel Draft Final Act—
resumed in Geneva in September 1993, and were concluded on De-
cember 15, 1993.

. The President notified the Congress on December 15, 1993 of his
intent to enter into the Uruguay Round agreements, as required by
section 1102 of the Omnibus Trade and Competitiveness Act of
1988 (1988 Trade Act). The private sector advisory committees, es-
tablished under section 135 of the Trade Act of 1974 (1974 Trade
Act), submitted their required reports on the agreements on Janu-
ary 14, 1994. Between Congressional notification and the signing

(2)
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of the agreements in Marrakesh, Morocco on April 15, 1994, par-
ticipating countries completed negotiation of the product-by-prod-
uct, country-by-country market access schedules, covering indus-
trial goods, textiles and apparel, agriculture, and certain services
sectors, which were not included in the December 15 Uruguay
Round Final Act. Ministers agreed at the April meeting in Marra-
kesh that member countries would aim to have the Uruguay Round
agreements enter into force by January 1, 1995, or as early as pos-
sible thereafter.

The Uruguay Round of multilateral trade negotiations is by far
the most ambitious and comprehensive round of multilateral trade
negotiations in the history of the GATT. In addition to updating
and further developing the codes on non-tariff measures negotiated
in the previous two rounds of multilateral trade negotiations—
making most of them multilateral agreements instead of limited
membership agreements as negotiated in the Kennedy and Tokyo
Rounds—the Uruguay Round tackled new areas, such as services,
intellectual property rights, and investment, reflecting the growing
complexity of the world trading system. It also brought agriculture
under internationally-agreed rules for the first time and, at the
urging of the United States, undertook the unprecedented initiative
of seeking duty-free trade or multilateral harmonization of tariffs
for a wide range of products. Furthermore, the Uruguay Round
overhauled the mechanism for settling disputes among signatory
countries and established the World Trade Organization (WTO),
which will provide a permanent arena for member governments to
address issues affecting their multilateral trade relations as well as
to oversee the implementation of the trade agreements negotiated
in the Uruguay Round.

The Uruguay Round Final Act encompasses several agreements:
(1) the agreement establishing the new WTO; (2) 13 different
agreements covering trade in goods, including GATT 1994 (the pro-
visions of the original GATT 1947, texts and understandings
reached in the Uruguay Round with respect to certain GATT Arti-
cles, and the Marrakesh Protocol to GATT 1947 containing rules
for implementation of the schedules of specific commitments by
each country covering tariffs, non-tariff measures, and domestic
support and export subsidies for agricultural goods), and agree-
ments on agriculture, application of sanitary and phytosanitary
measures, textiles and clothing, technical barriers to trade (stand-
ards), trade-related investment measures (TRIMs), apt;dugnpmg,
customs valuation, preshipment inspection, rules of origin, import
licensing procedures, subsidies and countervailing measures, and
safeguards; (3) the General Agreement on Trade in Services
(GATS); (4) the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPs); (5) the Dispute Settlement Understanding
(setting out the rules and procedures in that area); (6) the Trade
Policy Review Mechanism (TPRM), providing for periodic review of
each member’s trade policies; and (7) four plurilateral trade agree-
ments (those not involving all members), cove.ing government pro-
curement, civil aircraft, dairy, and bovine meat. In addltlon, the
Final Act includes 12 ministerial decisions and declarations, cover-
ing areas such as treatment of least-developed countries, future ne-
gotiations on financial services and basic telecommunications serv-
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ices, and certain issues pertaining to implementation of the anti-
dumping and countervailing duty agreements. ) .

As U.S. law is already largely in compliance with the provisions
of most of the Uruguay Round agreements, the implementing bill
does not reflect all of the provisions of those agreements. Addition-
ally, while a number of provisions require legislative action, others
will be given effect through administrative action, as described in
the Statement of Administrative Action submitted by the President
to the Congress with the bill to implement the Uruguay Round
agreements on September 27, 1994.

Congressional Consideration of the Uruguay Round Agreements

The Committee on Finance has followed closely the progress of
the Uruguay Round negotiations since their inception in 1986. Be-
tween 1986 and 1994, the Committee held 25 hearings discussing
the Round, including developments in specific areas of the negotia-
tions and the effect of the negotiations on U.S. competitiveness
abroad. In those hearings, the Committee heard testimony or re-
ceived communications for the public record from the United States
Trade Representative (USTR), other officials of the Executive
Branch, representatives of U.S. business, labor, agriculture, envi-
ronmental, and consumer groups, and academics concerning the
Uruguay Round agreements. In addition, the Committee held nu-
merous executive sessions with the USTR and other Executive
Branch officials, in which the Committee was briefed extensively
on specific provisions of the Uruguay Round trade agreements. A
useful dialogue between Members of the Committee and Executive
Branch officials continued throughout the negotiations and helped
to ensure a mutual commitment to the U.S. negotiating objectives
as set forth in section 1101 of the 1988 Trade Act.

Members and staff of the Committee were present at key mo-
ments in the Uruguay Round negotiations, such as during the Mid-
Term Review in Montreal in December 1988, the effort to complete
the negotiations in Brussels in December 1990, and, finally, during
the actual close of the negotiations in Geneva in December 1993.
These on-site visits were invaluable in ensuring proper Congres-
sional oversight of the negotiations.

Congress 1s following expedited procedures—known as “fast
track”—in considering the Uruguay Round agreements. These pro-
cedures are set forth in sections 1102 and 1103 of the 1988 Trade
Act and section 151 of the 1974 Trade Act. In order to have the
Uruguay Round agreements considered under these procedures, the
President requested a new grant of fast track authority, as the au-
thority originally granted under the 1988 Trade Act expired on
June 1, 1993.

On Apn_l 27, 1993, the USTR, on behalf of the President, trans-
mitted legislation to the Congress that would extend fast track pro-
cedures until April 16, 1994 in order to complete the Uruguay
Round. On June 22, 1993, the House of Representatives, by a vote
of 295-t0-126, approved H.R. 1876, extending fast track procedures
forO th(?] Uruguay Round.

n June 23, 1993, the Committee on Finance approved b
of 18 to 2 the bill S. 1003, the Senate companionlh)llileasureyt:({)11 IYIO]?{e
1876. On the same date, the Committee wrote to the President to
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reaffirm the principal negotiating objectives for the Uruguay Round
set forth in section 1101 of the 1988 Trade Act, and to update these
negotiating objectives in light of the Draft Final Act tabled by Di-
rector General Dunkel in December 1991. The letter also served to
notify the President that the Committee would judge the outcome
of the negotiations on the basis of these objectives. On June 30,
1993, the Senate, by a vote of 76-to-16, approved H.R. 1876, grant-
ing the President negotiating authority in order to complete the
Uruguay Round and providing fast track procedures to a bill imple-
menting the agreements.

Under section 1102(e) of the 1988 Trade Act, as amended by H.R.
1876, the President was required to notify the Congress of his in-
tent to enter into the Uruguay Round agreements at least 120 cal-
endar days before doing so (but not later than December 15, 1993).
The President did so on December 15, 1993, and submitted the re-
quired advisory committee reports—due to Congress no later than
30 days after Presidential notification—on January 14, 1994. On
April 15, 1994, the United States and 110 other countries signed
the Final Act of the Uruguay Round at a ministerial meeting in
Marrakesh.

The President’s notification launched a period of formal consulta-
tions with Congressional committees required under section
1102(d) on the proposed agreements and on the domestic imple-
mentation of those agreements. Starting in January 1994, Congress
and the Administration also began working together to produce the
legislation to implement the Uruguay Round agreements. The
drafting by the Committees of jurisdiction was done in close con-
sultation with the Administration to ensure that the legislation
would faithfully implement the agreements and that the Adminis-
tration’s subsequent formal submission was, to the greatest degree
possible, supported by the Congress. The Committee held hearings
on February 8, March 9, March 16, and March 23, 1994 on the re-
sults of the negotiations and on proposals for the implementing leg-
islation. On July 19, 21, 27, 29, and August 2, 1994, the Committee
held a series of informal mark-up sessions that were open to the
public. At the August 2 session, the Committee completed and ap-
proved its recommendations for the implementing legislation. On
August 19, 1994, the Committee convened a conference with the
House Committee on Ways and Means to resolve differences in the
recommendations of the two Committees. The conference was con-
cluded on September 20, 1994. Other committees of the Senate and
House also considered provisions of the implementing legislation
within their respective jurisdictions. ]

The process produced one bill, containing the recommendations
of the various committees of jurisdiction to implement the Uruguay
Round agreements, that was transmitted to the President on Sep-
tember 23, 1994 by the Majority Leader of the Senate and the
Speaker of the House. On September 27, 1994, the President trans-
mitted to the Congress the final text of the Uruguay Round agree-
ments, the draft implementing legislation for the agreements, a
Statement of Administrative Action (describing regulatory and
other changes that are to implement the agreements), and other
supporting information, as required by section 1103(a) of the 1988
Trade Act. The legislation was introduced the same day in both the
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House and the Senate. The implementing bill reported here, which
approves the Uruguay Round agreements and the Statement of Ad-
ministrative Action, and contains provisions necessary Or appro-
priate to implement the Uruguay Round agreements into U.S. law,
was referred to six Senate committees of jurisdiction. The Commit-
tee on Finance ordered S. 2467 favorably reported by a vote of 19-
to-0 on September 29, 1994.

B. SUMMARY OF THE BILL

TITLE I—APPROVAL OF, AND GENERAL PROVISIONS RELATING TO THE
URUGUAY ROUND AGREEMENTS

Title I contains general provisions (1) on approval and entry into
force of the Uruguay Round agreements, and the relationship of
the agreements to Federal and State laws; (2) authorities to imple-
ment the results of the tariff negotiations; (3) procedures regarding
implementation of dispute settlement proceedings affecting the
United States and oversight of activities of the World Trade Orga-
nization (WTO); and (4) objectives regarding extended Uruguay
Round negotiations and other related provisions.

Congress approves the Uruguay Round agreements and the
Statement of Administrative Action accompanying the implement-
ing bill, submitted by the President to the Congress on September
27, 1994. Subtitle A includes conditions for the entry into force of
the agreements for the United States.

Subtitle A also sets forth the relationship of the agreements to
U.S. Federal and State laws and establishes extensive Federal-
State consultation procedures regarding Agreement obligations and
dispute settlement proceedings affecting State laws. Subtitle B au-
thorizes the President to proclaim the tariff modifications nec-
essary or appropriate to implement the U.S. Uruguay Round
Schedule XX.

Subtitle C sets forth consultation, notice, and reporting require-
ments with congressional committees, private sector advisory com-
mittees, and the public throughout WTO dispute settlement pro-
ceedings affecting the United States, and detailed procedures con-
cerning implementation of dispute settlement findings. Subtitle C
also requires an annual report to Congress on WTO activities and
establishes procedures for Congressional review every five years of
U.S. participation in the WTO.

Subtitle D sets forth U.S. objectives for extended negotiations on
ﬁn_anmal services, basic telecommunications, and civil aircraft; a re-
quirement to seek the establishment of, and objectives for, a work-
ing party on internationally-recognized worker rights; and various

gther provisions related to implementation of agreement obliga-
ions.

TITLE II—ANTIDUMPING AND COUNTERVAILING DUTY PROVISIONS

Title II amends U.S. antidumping and countervailing duty laws
to implement the Uruguay Round Antidumping and Subsidies/
Countervailing Measures Agreements. In addition, it establishes

mechanisms for the enforcement of U.S. ri S
Agreement. rights under the Subsidies
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, Antidumping provisions.—Subtitle A amends U.S. antidumping
aw to:

* establish a new fair comparison methodology that deducts an
amount for the importer’s profit from the U.S. price and pro-
vides for level of trade adjustments in the foreign market;

e require a revocation of antidumping or countervailing duties
after five years unless a determination is made (in a “sunset”
review) that revocation would likely lead to a continuation or
recurrence of dumping or subsidization and injury;

* require an examination of duty absorption in the context of
sunset reviews, on request;

e require in general that U.S. and foreign market prices be com-

pared on an average-to-average basis in investigations, while

providing a preference for average-to-individual comparisons in
reviews;

establish a special adjustment for start-up production costs;

establish a special provision for captive production;

improve existing anticircumvention provisions; and

make other technical and conforming amendments to bring

U.S. antidumping law into conformity with the Agreement.

Countervailing duty/subsidies provisions.—Subtitle B amends
U.S. countervailing duty law and establishes procedures to enforce
U.S. rights concerning foreign subsidies to:

¢ incorporate the Agreement’s definitions of countervailable sub-
sidy and specificity, which largely reflect existing U.S. law;

o establish rules for injury investigations in cases where such in-
vestigations were not previously required;

¢ implement the Agreement’s stricter disciplines on subsidies
that, by their nature, are presumed to cause harm to other
countries’ industries;

e implement the Agreement’s three categories of non-actionable
(“green light”) subsidies: for research, regional development,
and certain environmental improvements;

e provide for the automatic expiration after 5% years of the
green light provisions of U.S. countervailing duty law, unless
extended by Congress; and

¢ provide a specific opportunity for action under section 301 to
address instances where green light subsidies are found to
cause “serious adverse effects.”

TITLE III—ADDITIONAL IMPLEMENTATION OF AGREEMENTS

Title III implements in U.S. domestic law various provisions of
the Uruguay Round agreements relating to import safeguard meas-
ures; foreign trade barriers and unfair trade practices; unfair prac-
tices in import trade, textiles and apparel trade; government pro-
curement; and technical barriers to trade (product standards). )

Safeguards provisions.—Subtitle A amends the safeguards provi-
sions of U.S. law to: (1) provide more rapid and effective relief to
a U.S. industry in “critical circumstances” cases; (2) revise the pe-
riod of relief available to an initial period of no more than four
years, with possible extensions for a total period of relief of eight
years; (3) establish guidelines for imposition of quantitative re-
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straints (QRs); (4) ban orderly marketing agreements; a_md (5) con-
form U.S. law to the procedural and due process requirements of
the Safeguards Agreement. ' .

Foreign trade barriers and unfair trade practices.—Subtitle B
amends section 301 of the Trade Act of 1974, “special 301,” and
“Super 301” authorities under U.S. domestic law to enforce U.S.
rights against foreign violations of trade agreements and other un-
fair foreign trade practices to (1) conform to time limits under WTO
dispute settlement procedures; and (2) clarify the scope of section
301 authority and its application to intellectual property rights pro-
tection and foreign anticompetitive practices. Subtitle B also codi-
fies, through 1995, the provisions of the President’s March 3, 1994
Executive Order on “Super 301” by (1) requiring initiation of sec-
tion 301 on foreign practices identified by September 30, 1995 as
priorities for elimination to expand U.S. exports; and (2) requiring
consultations with congressional committees on action with respect
to foreign trade barriers identified in the annual National Trade
Estimates report. Subtitle B also sets forth U.S. objectives on intel-
lectual property and amplifies the bases for identifying priority for-
eign countries that lack adequate intellectual property protection.

Section 337 prouvisions.—Subtitle C amends section 337 of the
Tariff Act of 1930, which provides remedies against imports that
infringe valid and enforceable U.S. intellectual property rights, to:
(1) preserve the overall efficacy of the section 337 remedy; (2) de-
lete statutory timeframes for completion of ITC investigations, but
require that ITC set a target date for completing each investigation
at the earliest practicable time; (3) minimize duplication of proceed-
ings between the ITC and Federal district courts; and (4) limit the
ci(i'cumstances under which general exclusion orders may be grant-
ed.

Textiles and clothing.—Subtitle D sets forth requirements re-
garding the process for determining the list of products to be inte-
grated into the GATT during the transition phaseout period of the
Multifiber Arrangement; extends the President’s existing authority
to regulate imports from countries not parties to a multilateral
agreement on textile or agricultural products to cover imports from
countries which are not parties to, or to whom the United States
gloes_ not apply the WI'O Agreement; establishes procedures regard-
ing importation of products illegally transshipped; and requires the
Secretary of the Treasury to issue regulations by July 1, 1995 es-
tablishing an “assembly” rule of origin for textile and apparel prod-
ucts as of July 1, 1996, with existing contracts entered into before
{ggé 20, 1994 “grandfathered” for goods imported before January 1,

Government procurement.—Subtitle E amends Title III of the
Trade Agreements Act of 1979: (1) to conform to time limits and
criteria for identifying, and imposing sanctions against, countries
which maintain significant and persistent discrimination in their
government procurement of U.S. goods or services; (2) to authorize
thedPriflft_ient to waive the prohibition on procurement of foreign
products irom non-signatory countries which apply transparent and
competitive Jprocurement procedures and maintain and enforce ef-
fective prohibitions on b;’ibery and other corrupt practices in their
procurement, and to waive the prohibition when supplies are un-
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available; and (3) to authorize restrictions to be waived on ex-
panded procurement coverage under the U.S.-Israel Free Trade
Agreement and under the Rural Electrification Act. [This Subtitle
is in the jurisdiction of the Committee on Governmental Affairs.]

Product standards.—Subtitle F amends Title IV of the Trade
Agreements Act of 1979 to clarify the ability of Federal agencies to
issue standards-related measures and to determine the appropriate
level of safety or protection of standards measures. [This Subtitle
is in the jurisdiction of the Committee on Commerce, Science, and
Transportation.]

TITLE IV—AGRICULTURE-RELATED PROVISIONS

Title IV, Subtitle A (Agriculture), as well as the tariff modifica-
tions under section 111 in Title I, implement the Agreement on Ag-
riculture.

Section 111 provides the general authority for (1) the conversion
of U.S. quantitative import restrictions to tariff-rate quotas; and (2)
the staged reduction of tariffs on imported agricultural products.

Part I (Market Access) of Subtitle A makes changes to Federal
law to (1) reflect the conversion of quantitative restrictions, author-
ized under section 22 of the Agricultural Adjustment Act of 1933
and the Meat Import Act of 1979, to tariff-rate quotas; (2) author-
ize the President to take certain actions in administering tariff-rate
quotas; and (3) establish a special safeguard for agricultural im-
ports pursuant to Article 5 of the Agreement on Agriculture and
provide the President with the authority to administer this safe-
guard with the advice of the Secretary of Agriculture.

Part II (Exports) makes changes to export-related provisions in
agricultural trade law to ensure that U.S. export programs operate
consistently with U.S. commitments on export subsidies under the
Agreement. [This Part is in the jurisdiction of the Committee on
Agriculture, Nutrition, and Forestry.]

Part III (Other Provisions) contains provisions that (1) provide
authority for the President to establish tariff-rate quotas on certain
tobacco and tobacco-product imports; (2) amend tobacco-related pro-
visions in the Omnibus Budget Reconciliation Act (OBRA) of 1993;
and (3) provide authority for the President to reduce or eliminate
tariffs on cigar binder and filler, wrapper, or oriental tobacco. Part
IIT also mandates reports on (1) the extent to which Canada is com-
plying with its obligations under the Uruguay Round agreements
and with its related obligations under the North American Free
Trade Agreement with respect to dairy and poultry products; and
(2) the effects of the Uruguay Round agreements on the Federal
milk marketing order system.

Subtitle B (Sanitary and Phytosanitary Measures) amends Fed-
eral law to bring programs administered by the U.S. Department
of Agriculture within the disciplines of the Agreement on the Appli-
cation of Sanitary and Phytosanitary Measures. Subtitle C (Stand-
ards) provides for certain changes to Federal laws relating to agri-
culture products to implement the Agreement on Technical Bar-
riers to Trade. [This Subtitle is in the jurisdiction of the Committee
on Agriculture, Nutrition, and Forestry.]
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TITLE V—INTELLECTUAL PROPERTY

[This Title is in the jurisdiction of the Committee on the Judici-
ary.]
l%itle V implements the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs). Title V consists of subtitles
making changes in Federal law with respect to copyrights, trade-
marks, and patents. o

Copyright provisions.—The copyright subtitle eliminates the sun-
set provision on rental rights in computer programs; protects
against the unauthorized fixation in a sound recording or music
video of a live performance or the communication to the public of
the sounds of a live performance (the “antibootlegging” provision);
and restores copyright protection to works already in the public do-
main in the United States but still under protection in a WTO
Member that is the source of the work.

Trademark provisions.—The trademark subtitle amends the defi-
nition of “abandonment” to extend from two to three years the time
of non-use before there is prima facie evidence of abandonment;
and prohibits registration of a misleading geographic indication
identifying wines or spirits.

Patent provisions.—The patent subtitle provides NAFTA-consist-
ent treatment of inventive activity occurring in WTO Member coun-
tries for purposes of establishing the date of invention; amends the
definition of infringing activity to include offers for sale and impor-
tation of a patented good; modifies the term of patent protection to
20 years from filing; and establishes a provisional patent applica-
tion system and a right of internal priority for patent applications
filed originally in the United States, as well as enabling a patent
applicant to extend the term of patents that are delayed by inter-
ference proceedings, secrecy orders, or successful appeals to the
Board of Patent Appeals or a Federal court.

Other areas of U.S. intellectual property law are unaffected by
the Agreement.

TiTLE VI—RELATED PROVISIONS

Title VI contains provisions extending expiring programs and
amendments to certain customs laws related to the Uruguay Round
agreements, as well as conforming amendments to various laws to
reflect the implementation of the agreements.

Expiring programs.—Subtitle A extends the existing Generalized
System of Preferences (GSP) program under Title V of the Trade
Act of 1974, which expired on September 30, 1994, for a 10-month
period, until July 31, 1995. The production incentive certificate pro-
gram for watch assemblers in the U.S. insular possessions, which
expires on January 1, 1995, is extended for 12 years.

Customs provisions.—Subtitle B contains a technical correction to
the Customs User Fee Account allowing Customs to reimburse its
salaries and expenses appropriation for the enhanced Sunday and
holiday customs inspector premium pay which was authorized in
the Customs Overtime Pay Reform Act last year. Subtitle B also
provides for an increase in the current customs merchandise proc-
essing fee rate for formal entries to .21 percent ad valorem and in-
creases by one dollar the flat-rate fee on certain informal entries.
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TiTLE VII—-REVENUE PROVISIONS

Title VII contains timing and compliance provisions, outlay re-
duction, and other provisions to assist in offsetting the projected
cost of the implementing legislation.

The outlay reductions in Title VII derive from reforming the op-
eration of the earned income tax credit and from reducing the in-
terest rate that the Federal Government pays with respect to large
corporate tax overpayments. In addition, the Treasury Department
would be allowec to set investment yields for savings bonds accord-
ing to market conditions, without the present-law constraint of a
minimum investment yield of four percent.

Other provisions in Title VII are designed to improve taxpayer
compliance and the timing of receipts to the Federal Government.
For instance, taxpayers would be given the option to request vol-
untary withholding on certain Federal Government benefits and
unemployment compensation. Certain income from foreign corpora-
tions would be subject to estimated tax throughout the year, like
other types of income. Collections of certain excise taxes would be
accelerated. A tax loophole would be closed by ensuring that part-
nerships cannot avoid gain to their partners by distributing mar-
ketable securities instead of cash.

Title VII also contains pension reforms that would increase the
variable rate Pension Benefit Guaranty Corporation (PBGC) insur-
ance premium paid by underfunded plans. These pension reforms
are also designed to improve funding in current underfunded de-
fined benefit plans guaranteed by PBGC and to improve partici-
pant protections.

TiTLE VIII—PIONEER PREFERENCES

Title VIII amends the Communications Act to require that the
three companies that have been awarded “Pioneer Preferences” by
the Federal Communications Commission pay the Government for
their licenses to provide personal communications services. The
provision requires these companies to pay an amount equal to 85
percent of the average amount that is paid for comparable licenses
in the 20 largest markets in the United States, calculated on a per
capita basis. The provision also codifies the Commission’s decision
to designate these companies as “pioneers,” and establishes a five-
year schedule for the payments. [This Title is in the jurisdiction of
the Committee on Commerce, Science, and Transportation.]

C. GENERAL DESCRIPTION OF THE BILL
Short Title and Table of Contents

(Section 1)

Section 1 entitles the bill the “Uruguay Round Agreements Act”
and lists the Table of Contents.

Definitions
(Section 2)
Section 2 defines key terms used throughout the bill.
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TITLE I—APPROVAL OF, AND GENERAL PROVISIONS
RELATING TO, THE URUGUAY ROUND AGREEMENTS

Title I of the bill contains four subtitles encompassing general
U.S. obligations under the Uruguay Round agreements and proce-
dures for implementing the agreements. These cover: (1) approval
and entry into force of the agreements and their relationship to
Federal and State law; (2) authority for tariff modifications to im-
plement the agreements; (3) domestic procedures concerning dis-
pute settlement panel reports and implementation of the Agree-
ment Establishing the World Trade Organization (WTO Agree-
ment); and (4) provisions related to other U.S. obligations and spe-
cific parts of the future WTO work program.

SUBTITLE A—APPROVAL OF AGREEMENTS AND RELATED PROVISIONS

Approval and Entry into Force of the Uruguay Round Agreements

(Section 101)

Approval.—Section 101(a) provides that, pursuant to section
1103 of the Omnibus Trade and Competitiveness Act of 1988 (1988
Trade Act) and section 151 of the Trade Act of 1974 (1974 Trade
Act), the Congress approves (1) the trade agreements (as listed in
section 101(d)) resulting from the Uruguay Round negotiations
under the auspices of the General Agreement on Tariffs and Trade
(GATT), entered into on April 15, 1994 and submitted to the Con-
gress on September 27, 1994, and (2) the Statement of Administra-
tive Action proposed by the Executive Branch to implement the
agreements and submitted to the Congress on September 27, 1994,
The agreements approved include the WTO Agreement, 16 “multi-
lateral” trade agreements listed in Annexes 1 and 2 to that Agree-
ment, and two of the four “plurilateral” agreements in Annex 4.
They do not include the International Dairy Arrangement (to which
the United States is not a party); the Agreement on Trade in Civil
Aircraft (approved by Congress in 1979); or the Trade Policy Re-
view Mechanism in Annex 3 (a procedural mechanism in place
since 1989 that does not require Congressional approval).

Entry into force.—Section 101(b) of the bill establishes procedures
for the Uruguay Round agreements’ entry into force. It provides
that, at such time as the President determines that a sufficient
number of foreign countries are accepting the obligations of the
Uruguay Round agreements in accordance with Article XIV of the
WTO Agreement (which provides that current GATT Contracting
Parties may become parties to the WTO Agreement), so as to en-
sure effective operation of the agreements and adequate benefits
for the United tates under them, he may accept the agreements
and implement Article VIII of the WTO Agreement (which provides
for the extension of privileges and immunities in connection with
the WTO). The Committee believes that member countries of the
European Union, Japan, Canada, and Mexico should be among
those countries that the President determines are accepting the
Uruguay Round obligations at such time as he accepts the agree-
ments. The Committee considers the participation of these coun-
tries, at a minimum, to be necessary in order to ensure the effec-
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tive operation of the Uruguay Round agreements and adequate
benefits for the United States under them, and expects to consult
with the Administration before the President determines that the
conditions have been met for entry into force of the agreements for
the United States.

Authorization of a};propriations.—Section 101(c) authorizes an-
nual appropriations of such sums as may be necessary for the pay-
ment by the United States of its share of WTO expenses. This pro-
vision tracks section 121 of the 1974 Trade Act, which authorizes
an annual appropriation of such sums as may be necessary for U.S.
payment of its share of GATT expenses.

A{;pll_lcable agreements.—Section 101(d) lists the 19 agreements
(including the WTO Agreement) covered by section 101(a); as noted
above, these include all of the Uruguay Round agreements with the
exception of the Trade Policy Review Mechanism and the Civil Air-
craft Agreement and Dairy Arrangement.

Relationship of the Agreements to U.S. Law and State Law

(Section 102)

Relationship to U.S. law.—Section 102(a) provides that no provi-
sion of any of the Uruguay Round agreements, nor its application
to any person or circumstance, which is inconsistent with any U.S.
law shall have effect. Nothing in this bill shall be construed to
amend or modify any U.S. law, including any law relating to the
protection of human, animal, or plant life or health, the protection
of the environment, or worker safety, or to limit any authority con-
ferred under any U.S. law, including section 301 of the 1974 Trade
Act, unless specifically provided in this bill.

These provisions conform with and reflect the Committee’s un-
derstanding that any necessary changes to Federal laws must be
enacted specifically by the Congress. The WTO Agreement and
other Uruguay Round agreements, like previous trade agreements
including the North American Free Trade Agreement (NAFTA),
U.S.—Canada Free Trade Agreement (CFTA), and the Tokyo Round
agreements, are not self-executing and thus their legal effect in the
United States is governed by implementing legislation. If, at any
time in the future, a dispute settlement panel or the Appellate
Body established pursuant to the Uruguay Round Understanding
on Rules and Procedures Governing the Settlement of Disputes (the
Dispute Settlement Understanding) were to determine that a par-
ticular Federal statute was inconsistent with any of the Uruguay
Round agreements, the Congress would retain full authority to de-
termine whether to amend, modify, or repeal that law. The panel
or Appellate Body does not have any authority to order the United
States, or any other country, to change its laws, regulations, or
practices when those are found inconsistent with a Uruguay Round
agreement.

In providing further that nothing in the bill shall be construed
to limit any authority conferred under section 301 of the 1974
Trade Act, section 102(a) comports with the Committee’s view that
the Uruguay Round agreements do not amend or restrict the rem-
edies available to the U.S. Government under section 301. In this
regard, the Committee notes the Administration’s expectation, set
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out in the Statement of Administrative Action, that section 301 will
be even more effective than in the past in addressing foreign unfair
trade barriers. (See additional discussion of section 301 under Title
III of this bill.) )

Relationship to state law.—Section 102(b) of the bill sets out a se-
ries of provisions defining the relationship of the Uruguay Round
agreements to State law (covering States and their political sub-
divisions) and the process for carrying out U.S. obligaticns under
the agreements with respect to the States. These provisions were
developed in close consultation with representatives of State gov-
ernments, in particular the National Governors Association and the
National Association of Attorneys General. They make precise the
means for both Federal-State consultation and cooperation in deter-
mining how to conform with dispute panel findings that a State
measure is inconsistent with a Uruguay Round agreement.

First, section 102(b) provides a mechanism for consultation with
the States to achieve conformity of State laws and practices with
the Uruguay Round agreements and to address issues relating to
the agreements that directly relate to, or potentially will have a di-
rect impact on, the States. USTR, on a continuing basis, will in-
form the States (including by providing relevant WTO documents)
and provide them opportunity to submit information and advice
concerning such issues. The Committee expects that this process
will be especially important in those areas, such as services and
standards-related measures, where States exercise exclusive or con-
current legislative, regulatory, or enforcement authority. It will
also be important for purposes of identifying State measures with
respect to the Subsidies Agreement.

This Federal-State consultation mechanism builds on that estab-
lished in section 102 of the NAFTA Implementation Act, which it-
self represented a significant expansion from prior law. The Com-
mittee welcomes USTR’s intended designation of a single WTO Co-
ordinator for State Matters, which it expects will facilitate the dis-
semination of information and advice between the States and the
Administration.

Second, the bill establishes a detailed process for Federal-State
cooperation with respect to WTO dispute settlement proceedings.
When a WTO Member requests consultations with the United
States concerning whether a State law is inconsistent with U.S. ob-
ligations under a Uruguay Round agreement, within seven days
USTR will notify the Governor and chief legal officer of such State
(or other relevant jurisdiction). Not later than 30 days after receiv-
ing such a request, USTR will consult with representatives of the
State. USTR shall make every effort to ensure that the State is in-
volved in the development of the U.S. position at each stage of con-
sultations and dispute settlement, and shall notify the State within
seven days after a request to establish a dispute settlement panel
or decision to appeal a panel report regarding the State’s law. If
a State measure is found inconsistent with a Uruguay Round
agreement, USTR shall consult with the State in an effort to de-
velop a mutually agreeable response.

In addltlort at 1teez1§t(30 days befox;le requesting consultations con-
cerning a sub-central (e.g., provincial or State) measure of another
WTO Member, USTR shall notify and seek the views of appropriate
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State representatives concerning the matter. In exigent cir-
cumstances, notification may occur within three days after the re-
quest for consultations. The Committee believes that this process
will not interfere with USTR’s ability to conduct section 301 inves-
tigations within the required statutory time periods. These notifica-
tion and consultation requirements, including the provision of docu-
ments to State officials and inclusion of such officials in the official
U.S. delegation when panel proceedings concern a State measure,
are detailed further in the Statement of Administrative Action.

Third, the bill makes explicit that no State law, nor its applica-
tion, may be declared invalid as to any person or circumstance on
the ground that such law is inconsistent with any Uruguay Round
agreement, except in an action brought by the United States for
such purpose. This provision makes clear that the Uruguay Round
agreements do not automatically preempt State laws that do not
conform to their provisions, even if a WTO dispute settlement
panel or the Appellate Body were to determine that a particular
State measure was inconsistent with one or more of the Uruguay
Round agreements.

The Committee anticipates that only in rare instances will State
laws be found to be inconsistent with provisions of Uruguay Round
agreements. Should that occur, however, the bill ensures that the
Federal Government will proceed with caution in considering
whether to challenge the inconsistent measure, doing everything
possible to encourage voluntary compliance by the States. In any
action brought by the United States against a State: (1) any panel
or Appellate Body report on the State law shall not be considered
binding or otherwise accorded deference, (2) the United States shall
have the burden of proving the law is inconsistent with the rel-
evant Uruguay Round agreement, (3) any State whose interests
may be impaired shall be entitled to intervene as a party, and (4)
any State law declared invalid shall not be treated as such until
the date on which the court’s judgment becomes final and the time
for appeals has ended.

At least 30 days before the United States brings such an action,
USTR shall report to the Committees on Finance and Ways and
Means on the proposed action and efforts to resolve the matter, and
to certify compliance with the statute’s procedural requirements.
Following the report’s submission, USTR shall consult with the
Committees concerning the matter. The Statement of Administra-
tive Action clarifies further that WT'O panel and Appellate Body re-
ports have no binding effect under U.S. law and do not represent
an expression of U.S. foreign or trade policy, and amplifies on the
treatment of panel reports in a U.S. court proceeding, the right of
a State to intervene, and other procedural requirements in the bill.

In the view of the Committee, these provisions, taken together,
should ensure that court actions to compel State adherence to the
obligations of the Uruguay Round agreements would be brought by
the United States only in limited circumstances and only as a last
resort. It is the hope and expectation of the Committee that, ac-
cordingly, these provisions will provide a substantial degree of re-
assurance to those who, in the course of consideration of the Uru-
guay Round agreements, raised serious concerns about the agree-
ments’ potential impact upon State sovereignty.
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Finally, section 102(b)3) defines “State law,” inclughng through
a specific reference to any such law regulating or taxing the busi-
ness of insurance. This is intended to address section 2 of th_e
McCarran-Ferguson Act, which provides that no Federal statute is
to be construed to supersede any State law regulating or taxing in-
surance unless the Federal statute specifically relates to that busi-
ness.

Effect on private remedies.—Section 102(c) clarifies that no per-
son other than the United States shall have any cause of action or
defense under the Uruguay Round agreements, or may challenge
any action or inaction by either the United States or a State on the
grounds that it is inconsistent with the agreements. Section
102(c)(2) clarifies Congress’ intention to preclude expressly and
completely any person other than the United States from bringing
any action against a State, or raising any defense to the application
of State law, under or in connection with any Uruguay Round
agreement, including based on a judgment obtained by the United
States against a State in an action brought under such agreement,
or based on Congress’ authority under the Commerce Clause of the
U.S. Constitution.

Treatment of the Statement of Administrative Action.—Section
102(d) provides that the Statement of Administrative Action shall
be regarded as an authoritative expression by the United States
concerning the interpretation and application of the Uruguay
Round agreements. The Committee expects that future Administra-
tions will observe and apply the Statement’s interpretations and
commitments. Because the Congress approves the Statement, inter-
pretations set forth in the Statement carry particular authority.

Implementing Actions in Anticipation of Entry into
Force; Regulations

(Section 103)

Section 103 authorizes the President, after the enactment of this
bill, to proclaim such actions, and appropriate U.S. officials to issue
such regulations, as may be necessary to ensure that the provisions
of the bill take effect upon entry into force of the Uruguay Round
agreements with respect to the United States, but not prior to that
date. This reflects the fact that certain actions that must be under-
taken to implement the Uruguay Round agreements pursuant to
the bill are authorized to be proclaimed by the President, rather
than enacted directly. Any interim regulation necessary or appro-
priate to carry out any action proposed in the Statement of Admin-
istrative Action relating to implementation of the Agreements on
Safeguards, Antidumping, and Subsidies and Countervailing Meas-
ures shall be issued not later than one year after the agreement
enters into force for the United States. Timely issuance of regula-
tions is especially important for these agreements, the implementa-

tion of which may involve substantial changes in existing regula-
tions.
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SUBTITLE B—TARIFF MODIFICATIONS
Tariff Modifications

(Section 111)

Section 111(a) provides that, in addition to the tariff proclama-
tion authority already provided by section 1102(a) of the 1988
Trade Act, the President also is authorized to proclaim such other
modification of any duty, such other staged tariff rate reduction, or
such additional duties, as he determines to be necessary or appro-
priate to carry out U.S. Schedule XX annexed to the Marrakesh
Protocol to GATT 1994 (i.e., the U.S. schedule of tariff concessions).
Additional authority is necessary because the tariff reductions
under certain parts of Schedule XX exceed the tariff authority pro-
vided in the 1988 Trade Act; in particular, additional authority is
needed to implement the reciprocal elimination of tariffs where du-
ties exceed five percent ad valorem. In most cases, this authority
will be used to lower U.S. duties; however, authority to increase
duties also is necessary because Schedule XX provides for higher
tariffs on agricultural products whose importation currently is sub-
ject to quotas or other non-tariff restrictions. The new, higher duty
rates replace those quantitative restrictions as part of the general
“tariffication” process under the Uruguay Round.

Section 111(b) provides that, subject to the consultation and lay-
over requirements set forth in section 115, the President may pro-
claim a modification of a duty or staged rate reduction of a duty
in U.S. Schedule XX, if the United States agrees to such modifica-
tion in a multilateral negotiation under the auspices of the WTO
and the modification applies to articles in a sector that was the
subject of reciprocal duty elimination or harmonization negotiations
during the Uruguay Round. This covers what, in view of the objec-
tive of complete tariff elimination, were called the “zero-for-zero”
sectors. These include: (1) products for which the United States
sought the reciprocal elimination of duties among major trading
countries but was unable to negotiate complete duty elimination:
wood products, electronics, distilled spirits, non-ferrous metals,
soda ash, and oilseeds and oilseed products; and (2) products for
which reciprocal duty elimination was achieved but the United
States intends to seek to accelerate the phase-out of duties: paper
and paper products, furniture, medical equipment, steel, agricul-
tural equipment, construction equipment, scientific equipment, and
toys. The Committee believes that obtaining further reductions and
elimination of foreign tariffs, as well as accelerated staging of re-
ductions, in these sectors should be a priority objective in all future
U.S. trade negotiations, whether multilateral, regional, or bilateral.

For example, the Committee notes that the United States failed
to achieve the elimination of tariffs on wood products with our
major trading partners, in particular Japan, whereas the United
States now maintains virtually no tariff or non-tariff barriers on
imports of those products. The resumption of market access nego-
tiations on wood products therefore should be a high priority in
coming months. Similarly, the Committee believes that special at-
tention should be given to negotiating additional tariff reductions
on high-value oilseed products (e.g., soy protein concentrates, and
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crude and refined soybean oil, corn oil, and sunflowerseed 0,1,1)—e1-
ther multilaterally through resumption of the “zero-for-zero” proc-
ess or, if that is not successful, through bilateral negotiations with
countries that are key export markets (as well as in negotiations
with countries in: the process of applying for accession to the WTO).
Where the United States achieved duty elimination, _atcceleratglor} of
the phase-out would enable competitive U.S. industries to gain im-
proved access to key markets. For example, the more rapid phase-
out of European Union tariffs on paper and paper products war-
rants priority consideration in future negotiations.

Section 111(b) also pertains to the chemicals sector, in which the
United States intends to continue efforts to expand country partici-
pation in the harmonization of tariffs. During the Uruguay Round
negotiations, the United States agreed to eliminate tariffs on a
number of chemical products; in some instances, key trading part-
ners did not reciprocate. The Committee notes the importance of
expanding the participation of countries—especially newly-industri-
alizing countries in Latin America and Asia and other developing
countries—in the chemical tariff harmonization process, toward the
objective of establishing tariff rates on chemical products at or
below the levels already agreed to by the United States, European
Union, Japan, and Canada. Special attention should be paid to
those products, such as cyclohexane, where the Uruguay Round re-
sulted in a disparity between U.S. tariff levels and those of many
other countries. Finally, the authority granted also may be used to
grant duty-free treatment to new pharmaceutical products, consist-
ent with an agreement reached among the United States, members
of the European Union, and 10 other countries during the Uruguay
Round negotiations on reciprocal tariff elimination on existing
pharmaceutical products and not to impose duties on new products
as they are developed in the future.

Section 111(b) also authorizes such modifications as are nec-
essary to correct technical errors or make other rectifications to
Schedule XX. The term “rectifications” is intended to be construed
narrowly to mean technical adjustments to Schedule XX that are
necessary to incorporate U.S. commitments made in the Uruguay
Round negotiations; it is not intended to allow an expansion of the
scope of Schedule XX commitments.

Section 111(c) provides that, if the President determines, after
entry into force of the WTO for the United States, that a non-WTO
Member country is not according adequate trade benefits to the
United States (including substantially equal competitive opportuni-
ties for U.S. commerce), and following consultations with the Com-
mittees on Finance and Ways and Means, the President may pro-
claim increased rates of duty with respect to any article of such
non-WTO Member country.

This provision is intended to address the longstanding problem
for the United States of “free riders” under the GATT system; it
provides an incentive for other countries to become members of the
WTO in a timely manner by providing authority to deny them cer-
tain tariff benefits if they do not do so. The additional duties shall
equal the higher of the base rate of duty or bound rate of duty set
forth in U.S. Schedule XX, in other words, the President, after con-
sulting with the Committees on Finance and Ways and Means,
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could deny a non-WTO Member the benefit of the lower tariff rates
made available to WTO Members, but the rate he proclaimed could
not exceed the currently applicable MFN rate—unless the Uruguay
Round rate actually was higher, as in cases of “tariffication” of cur-
rent non-tariff barriers. A proclamation imposing increased duties
shall terminate on the earlier of the date set out in the President’s
proclamation or the date the WTO enters into force for such coun-
try. Notice of such determinations and terminations shall be pub-
lished in the Federal Register.

Section 111(d) authorizes the President to proclaim the higher
rates under column 2 of the HTSUS (i.e., those applicable to prod-
ucts of countries not eligible for MFN treatment) specifically listed
for the tariff subheadings set forth in this section. These rates gen-
erally will apply in situations where the current column 2 rate of
duty otherwise would be equal to or lower than the column 1 rate
that was negotiated in the Uruguay Round, as with agricultural
products for which non-tariff restrictions were “tariffied” during the
Uruguay Round.

Under section 111(e), the President also is authorized, subject to
Congressional consultation and layover requirements, to proclaim
the highest applicable column 2 rate of duty when merging tariff
schedule subheadings. The consolidation of subheadings and modi-
fication of column 2 rates are intended to simplify the structure of
the tariff schedule where there otherwise would be more than one
column 2 subheading applicable to the same column 1 rate of duty.

Implementation of Schedule XX Provisions on Ship Repairs

(Section 112)

Section 112 makes permanent the exemption, provided under
section 484E of the Customs and Trade Act of 1990 (1990 Trade
Act), for LASH (Lighter Aboard Ship) barge repairs, and spare re-
pair parts for all cargo vessels, from the 50 percent duty on non-
emergency foreign repairs of U.S. vessels imposed under section
466 of the Tariff Act of 1930 (1930 Tariff Act). Under this exemp-
tion, which expired December 31, 1992, no duty was imposed on
the repair parts and the costs of the repairs, while spare parts en-
tered at the applicable duty rates under the HTSUS, rather than
at the 50 percent rate. This provision is required to carry out the
U.S. commitments in Schedule XX not to impose duties on the for-
eign repair of LASH barges and on the cost of foreign spare parts
used to repair such vessels. Unlike the other commitments in
Schedule XX, these cannot be implemented simply through Presi-
dential proclamation because the terms of the duty are contained
In statute.

Liquidation or Reliquidation and Refund of Duty Paid on
Certain Entries
(Section 113)

Section 113 provides for the liquidation or reliquidation, and re-
fund of duties, with respect to certain entries. The provision :ad-
dresses mistakes made by the U.S. Customs Service in classifying
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certain items under the HTSUS, which were corrected only pro-
spectively in Schedule XX. In so doing, it is intended to ensure that
the affected private parties receive the tariff treatment to which
they would have been entitled had such errors not occurred.

Modifications to the HTSUS

(Section 114)

Section 114 consists of three provisions that address errors made
by Executive Branch officials in developing the U.S. Uruguay
Round tariff offer that became Schedule XX. In one of these cases,
it corrects a misclassification; in the other two, it provides author-
ity to the President to proclaim duty-free entry of products that
were inadvertently omitted from Schedule XX.

Consultation and Layover Requirements for, and Effective Date of,
Proclaimed Actions

(Section 115)

Section 115 sets out the consultation and layover requirements
applicable to certain actions authorized to be proclaimed by the
President. If an action is subject to consultation and layover, it
may be proclaimed only after (1) the President obtains advice from
the appropriate private sector advisory committees established
under section 135 of the 1974 Trade Act and the ITC, and then
submits a report to the Committees on Finance and Ways and
Means setting forth the proposed action and advice received, and
(2) 60 calendar days then elapse, during which time the President
consults with the Committees concerning the proposed action.
These consultation and layover procedures are intended to ensure
adequate consultation with and input from the Congress and the
E_rivate sector before an action is taken by Presidential proclama-
ion.

Effective Date

(Section 116)

Section 116 provides that the provisions in Subtitle B (sections
111 through 115) take effect on the date on which the WTO Agree-
ment enters into force for the United States, except for the tariff
schedule modifications in section 114 (effective on the date of the
Presidential proclamation carrying out Schedule XX) and the con-
sultation and layover requirements in section 115 (effective on the
date of enactment of this bill).

SUBTITLE C—URUGUAY ROUND IMPLEMENTATION AND DISPUTE
SETTLEMENT

Definitions
(Section 121)
Section 121 defines key terms used in Subtitle C.
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Implementation of Uruguay Round Agreements

(Section 122)

Section 122 includes a series of provisions intended to ensure
adequate consultations with the Congress concerning WTO deci-
sionmaking procedures. The Committee believes that these provi-
sions will help afford a greater understanding of the functioning of
the Ministerial Conference, General Council, and other subsidiary
bodies of the WTO.

Section 122(a) provides that, in the implementation of the Uru-
guay Round agreements and functioning of the WTO, it is the U.S.
objective to ensure that the Ministerial Conference and General
Council continue the GATT practice of decisionmaking by consen-
sus, as required under Article IX of the WTO Agreement. The Com-
mittee notes in this regard that the Administration repeatedly has
reaffirmed the U.S. objective to ensure that this practice of deci-
sionmaking by consensus continues to be the norm in the WTO.

Section 122(b) provides that, in furtherance of this objective,
USTR shall consult with the appropriate Congressional Commit-
tees (the Committees on Finance and Ways and Means, and any
other Committees with jurisdiction over a particular matter) before
any Conference or Council vote relating to the adoption of an inter-
pretation or amendment of a Uruguay Round agreement, granting
of a waiver of an agreement obligation, adoption of an amendment
to the rules or procedures of the Conference or Council, accession
to the WTO, or adoption of any other decision, if such action would
affect substantially U.S. rights or obligations under an agreement
or potentially entails a change in Federal or State law.

Sections 122(c) and (d) require USTR to submit a report to the
Congress, not later than 30 days after the end of any year in which
the Conference or Council adopts by vote any decision involving an
interpretation, amendment, or waiver, and then to consult with the
appropriate Congressional Committees concerning the report. The
report shall describe the decision, any U.S. efforts to seek consen-
sus rather than a vote (and why those proved unsuccessful), the
votes on the decision, how the decision affects U.S. rights or obliga-
tions (including any change in Federal or State law), and whether
and how the President intends to respond to the decision.

Dispute Settlement Panels and Procedures

(Section 123)

Section 123 includes several notification and consultation proce-
dures intended to make the WTO dispute settlement process more
open and accessible to the Congress and the American ppbhc.

Dispute settlement panelists.—The first three subsections of sec-
tion 123 concern the appointment of panelists in dispute settlement
proceedings. Section 123(a) provides that the Presid_ent shall re-
view annually the WTO panel roster and include the list of persons
serving on the Appellate Body in the annual Trade Policy Agenda
report submitted under section 163(a) of the 1974 Trade Act. Under
section 123(b), USTR shall seek to ensure that those on the panel
roster are well-qualified and expert in the relevant subject areas.
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The Committee expects that senior Executive Branch officials will
regularly review the roster which is maintained by the WTO Sec-
retariat to ensure that those appointed are well-qualified and objec-
tive. The Committee believes that the failure to maintain a roster
of such caliber would undermine confidence in the WTO dispute
settlement system on the part of the Congress and the American
ublic.

P Section 123(c) provides that USTR shall seek the establishment
of WTO rules governing conflicts of interest by persons serving on
panels and the Appellate Body and include in the annual report to
the Congress required under section 124 of this bill a description
of any progress toward that end. The Committee considers the es-
tablishment of such protections to be critically important in order
to provide the necessary confidence that the dispute settlement
panelists will be impartial and objective in their determinations;
conversely, evidence of conflicts of interest on the part of panelists
or Appellate Body members would undermine significantly the
credibility of the WTO dispute settlement system.

Panel process.—Three additional subsections of section 123 ad-
dress the panel process itself, requiring USTR to consult with the
relevant Congressional Committees whenever a U.S. law is chal-
lenged by another WTO Member country.

Section 123(d) provides that, promptly after establishment of a
dispute settlement panel that will consider whether a U.S. Federal
or State law is consistent with a Uruguay Round agreement, USTR
shall notify the appropriate Congressional Committees concerning
the nature of the dispute and the laws cited in the request for es-
tablishment of the panel, the identity of the panelists, and whether
the panelists were selected by consensus or otherwise. Section
123(e) provides that, if an appeal is taken from a panel report in
such a case, USTR shall notify the Committees of the issues under
appeal and which Appellate Body members are reviewing the panel
report. Finally, section 123(f) requires USTR to notify and consult
with the Committees promptly after a panel or Appellate Body re-
port is circulated to the WTO Members, including concerning
whether and how to implement panel recommendations where the
report is adverse to the United States. The Committee considers it
especially important to conduct prompt and complete consultations
with respect to any proposed implementation of an adverse report.

Changes in agency regulations or practice.—Section 123(g) pro-
vides that, where a dispute settlement panel or Appellate Body re-
port finds a U.S. regulation or an administrative practice (consist-
ing of written policy guidance of general application, as specified in
the Statement of Administrative Action) inconsistent with a Uru-
guay Round agreement, several procedural requirements must be
met before USTR or the relevant department or agency may imple-
ment any change to the rule or practice. This provision does not
apply to a regulation or practice of the ITC, which is covered under
set'i"c}llon 129 of (tlhe bill. 4

e required steps under section 123(g) are: (1) the a iate
Cong’ressglonal Co_mmittees have been co%lsulted; ()2) thepll:’);ggigglt?tt
has obtained advice regarding the proposed change from the appro-
priate advisory committees established under section 135 of the
1974 Trade Act; (3) the head of the relevant department or agency
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has provided an opportunity for public comment by publishing in
the Federal Register the proposed change along with an expla-
nation of how the change would implement the panel or appellate
report; (4) USTR has submitted a report to the Committees on Fi-
nance and Ways and Means, and other appropriate Committees,
setting forth the change(s) proposed to be made to address the
panel or Appellate Body finding, the reasons for such changes, and
a summary of the advice received under (2) above; and (5) USTR
has consulted with the appropriate Committees on the proposed
contents of the final rule or other modification; and (6) the final
rule or other modification has been published in the Federal Reg-
ister.

Such a final rule or other modification may not go into effect be-
fore the end of the 60-day period that begins on the date on which
the consultations under (5) above begin, unless the President deter-
mines that an earlier effective date is in the national interest. Dur-
ing such 60-day period, the Committees on Finance and/or Ways
and Means may vote to indicate that Committee’s agreement or
disagreement with the proposed final rule or other modification.
While such a vote would not be binding on the department or agen-
cy which is implementing the rule or other modification, it would
serve to make clear the Committee’s perspective on the intended
change and put the implementing department or agency on notice
of the Committee’s views, advice, and potential concerns with re-
spect to such plans. Careful consideration by the Administration of
such views and concerns prior to implementation of the intended
action will be important to the maintenance of Congressional sup-
port for the WTO dispute settlement process. The Committee in-
tends to fulfill its responsibilities in this regard with great care,
and expects that it normally would vote where Committee Mem-
bers express an interest in doing so.

Pursuant to the Decision on the Application and Review of the
Understanding on Rules and Procedures Governing the Settlement
of Disputes (part of the Ministerial Declarations and Decisions
adopted April 15, 1994 at Marrakesh), the WTO Ministerial Con-
ference will complete a full review of dispute settlement proce-
dures, and decide whether to continue, modify, or terminate those
procedures, within four years after the entry into force of the WTO
Agreement. Section 123(h) requires consultations with the Commit-
tees on Finance and Ways and Means prior to this review;.the
Committee fully expects that USTR will use the input provided
during this consultation process in formulating the U.S. position
concerning the WTO review. As with the above, thorough consulta-
tions will be critical to maintaining support for WTO dispute settle-
ment and WTO institutions as a whole.

Annual Report on the WT'O

(Section 124)

Section 124 requires USTR, not later than March 1 of each year
beginning in 1996, to submit a report to the Congress describing
for the preceding year the major activities and work programs of
the WTO, and the expenditures made in connection with those ac-
tivities and programs. The report shall include the shares of the
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WTO budget paid by each Member country, total ‘personnel of the
WTO Secretariat and information on the citizenship and salary for
each personnel category, a list of each dispute settlement panel or
Appellate Body report in a proceeding involving a U.S. Federal or
State law and USTR efforts to implement recommendations in a re-
port that was adverse to the United States, the status of and issues
in each proceeding initiated concerning such a law, the status of
consultations with any States whose laws were the subject of an
adverse panel or Appellate Body report, and any progress made
(pursuant to section 126 of this bill) in increasing the openness of
Ministerial Conference, General Council, and dispute settlement
proceedings.

Review of Participation in the WTO

(Section 125)

Section 125 establishes a mechanism through which the Con-
gress may withdraw the approval of U.S. participation in the WTO
granted under section 101(a) of the bill.

Section 125(a) provides that the annual report required under
section 124 shall include, at the end of the fifth year after the
WTO’s entry into force for the United States and every fifth year
thereafter, additional information concerning the effects of the
WTO Agreement on U.S. interests and the costs and benefits of
U.S. participation in the WTO.

Section 125(b) provides that, subsequent to the receipt of the re-
port in those years, Congress may consider and adopt a joint reso-
lution providing for withdrawal of U.S. approval of the WTO Agree-
ment, the effect of which would be to end U.S. participation in the
WTO. Such a resolution may be introduced by any Member once
the above report is transmitted to the Congress. Congress has 90
legislative days from the date of receipt of the report to adopt and
transmit the resolution to the President; the Committees on Fi-
nance and Ways and Means (the committees of referral) have up
to 45 of those days to report the resolution or they are automati-
cally discharged. If the President then vetoes the resolution, each
House has 15 legislative days to vote to override the veto. Under
section 125(c), the resolution would be subject to the “fast track”
rules in section 152 of the 1974 Trade Act.

Increased Transparency

(Section 126)

Section 126 provides that USTR shall seek Ministerial Con-
ference and General Council adoption of more open and trans-
parent procedures with respect to the Conference, the Council, dis-
pute settlement panels and the Appellate Body.

The Commlt_tee believes strongly that greater public access to
WTO information and decisionmaking procedures is critical to the
long-term U.S. support for the WTO. In this regard, the Committee
welcomes and endorses the position of the Administration, as set
out in the Statement of Administrative Action, that greatér open-
ness in WTO operations will continue to be a high priority for the
United States with respect to both dispute settlement and institu-
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tional arrangements under the WTO. U.S. objectives should include
seeking to have meetings of the major WTO bodies open to the pub-
lic, whenever appropriate, as well as to make available non-con-
fidential summaries of issues discussed in closed meetings. Section
127 below addresses key interests and concerns with respect to the
WTO dispute settlement process.

Access to the WTO Dispute Settlement Process
(Section 127)

Section 127 includes several provisions intended to ensure that
the Congress, the private sector, and the public are kept informed
of, and able to provide greater input concerning, WTO dispute set-
tlement proceedings.

Consultations.—Section 127(a) provides that, whenever the Unit-
ed States is a party in a WTO dispute settlement proceeding,
USTR shall, at each stage of the proceeding, consult with the ap-
propriate Congressional Committees, relevant private sector advi-
sory committees, and petitioner (if any) in a section 301 action with
respect to the matter that is the subject of the proceeding, and
shall also consider the views of representatives of interested pri-
vate sector and non-governmental organizations. Section 127(f)
makes a conforming amendment to the statute governing the pri-
vate sector advisory committees to implement this provision.

Notice [ advice.—Section 127(b) provides that, promptly after a re-
quest to establish a dispute settlement panel in such a case, USTR
shall publish notice in the Federal Register describing the dispute
and the parties and seeking written comments concerning the is-
sues raised. USTR shall take into account such comments received,
and any advice from the appropriate Congressional Committees
and relevant private sector advisory committees in preparing U.S.
submissions to the panel or Appellate Body.

Treatment of submissions.—Section 127(c) requires USTR, in
each such proceeding, to make written U.S. submissions available
to the public promptly after their submission; USTR may withhold
from disclosure any information identified as proprietary or treated
as confidential by a foreign government. USTR also shall request
each other party to the dispute to permit it to make that party’s
written submissions available to the public. The Committee notes
that the failure of other countries to do so would be likely to dimin-
ish public confidence in WTO dispute settlement. USTR shall make
each panel or Appellate Body report available to the public prompt-
ly after it is circulated to WT'O Members. In addition, under section
127(d), USTR shall request each party to any dispute settlement
proceeding (whether or not the United States is a party) to provide
non-confidential summaries of its submissions; USTR then shall
make those available to the public promptly after receiving them.

Public file.—Section 127(e) requires USTR to maintain a pubhc
file on each dispute settlement proceeding to which the United
States is a party; this shall include all U.S. submissions in the pro-
ceeding, a listing of any public submissions to USTR, and the re-
port of the panel and Appellate Body.



26

Advisory Committee Participation

(Section 128)

Section 128 amends section 135 of the 1974 Trade Act to prqvide
expressly for inclusion of one or more representatives of environ-
mental and conservation organizations on the Advisory Committee
for Trade Policy Negotiations (ACTPN), the President’s senior trade
policy advisory committee.

Administrative Action Following WTO Panel Reports

(Section 129)

Section 129 establishes procedures to enhance the ability of the
ITC and the Department of Commerce (Commerce) to respond, at
the request of USTR, to WTO dispute settlement panel findings
that their actions are not in conformity with U.S. obligations under
the Uruguay Round Antidumping Agreement, Safeguards Agree-
ment, or Subsidies Agreement.

ITC action.—Section 129(a) creates a new mechanism for ITC ac-
tion in response to such a report by a dispute settlement panel or
the Appellate Body. USTR may request the ITC to issue an advi-
sory report on whether Title VII of the 1930 Tariff Act (antidump-
ing and countervailing duty investigations) or Title II of the 1974
Trade Act (safeguard actions) permits the ITC to take steps in con-
nection with a particular proceeding that would render its action
“not inconsistent with” the findings of the panel or Appellate Body.
USTR shall notify the Committees on Finance and Ways and
Means of any such request. Because the ITC report is advisory
only, it is not subject to judicial review. The provision establishes
specific time limits for transmittal of the advisory report to USTR
(30 days after the USTR request in the case of a panel decision,
21 days after the request in the case of an Appellate Body deci-
sion). These time periods are intended to ensure that USTR will re-
ceive the advice with adequate time remaining (under the time-
frames in the Dispute Settlement Understanding) to decide wheth-
er to appeal or implement an adverse panel report.

If a majority of the ITC then issues an affirmative report, USTR
shall consult with the Committees on Finance and Ways and
Means concerning the matter, and decide whether to request the
ITC to issue a determination to render its action not inconsistent
with the findings of the panel or Appellate Body. The ITC has 120
days, from the date of the USTR request, to issue such a deter-
mination. USTR shall consult with the Committees on Finance and
Ways and Means before the ITC’s determination is implemented.
If, as a result of the ITC’s determination, an antidumping or coun-
tervailing duty order with respect to some or all of the subject im-
ports is no longer supported, USTR may direct the Department of
Commerce to revoke the order with respect to some or all of the
imports.

With respect to safeguard actions under Title II, the President is
authorized to reduce, modify, or terminate action under section 203
of the 1974 Trade Act after receiving the ITC determination and
consulting with the Committees on Finance and Ways and Means.
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Department of Commerce action.—Section 129(b) pertains to
cases in which a Department of Commerce action in a Title VII
proceeding is found by a panel or the Appellate Body to be incon-
sistent with U.S. obligations under the Antidumping or the Sub-
sidies Agreement. USTR shall consult with Commerce and the
Committees on Finance and Ways and Means promptly after such
a report. USTR then may direct Commerce to make a determina-
tion “not inconsistent with” the report. Within 180 days of a USTR
request, Commerce shall act to render its actions not inconsistent
with the panel or Appellate Body findings. USTR shall consult
again with Commerce and the Committees before the Commerce
implements any action.

The Committee expects that USTR will consult closely with Com-
merce in order to ensure that it benefits from Commerce’s expertise
with respect to both the panel or Appellate Body report and the ap-
propriate implementing action (if any), including the implications
of any such action on the administration of the antidumping or
countervailing duty law. The Committee expects to be consulted
closely by the Administration throughout this process, and to be in-
formed and provided an explanation should USTR decide to imple-
ment an adverse panel or Appellate Body decision notwithstanding
a contrary recommendation by Commerce.

Effects of determination.—Section 129(c) makes clear that ITC or
Department of Commerce determinations under this section con-
cerning Title VII apply prospectively only. This is consistent with
the general principle in the GATT, and in the future WTO, that
panel decisions do not have retroactive effect, i.e., they apply to un-
liquidated entries of merchandise entered, or withdrawn from
warehouse, for consumption on or after the date on which USTR
directs implementation. If implementation of a WTO panel or Ap-
pellate Body report results in revocation of an antidumping or
countervailing duty order, entries made prior to USTR’s direction
would still be subject to potential duty liability.

General provisions.—Section 129(c) also requires Commerce or
USTR to publish notice in the Federal Register of the implementa-
tion of determinations pursuant to this provision; this is intended
to ensure that private parties are aware of the effective date of an
implemented determination. Section 129(d) provides that, prior to
issuing a second determination, the ITC or Commerce will provide
interested parties with an opportunity to submit written comments.
Under section 129(e), which amends section 516A of the 1930 Tariff
Act, an implemented ITC or Commerce determination is subject to
review by a U.S. court or binational panel under the NAFTA to the
same extent and subject to the same procedures as the original ac-
tion under Title VII or Title II.

Effective Date

(Section 130)

Section 130 provides that Subtitle C and the amendments under
it take effect on the date that the WT'O Agreement enters into force
for the United States.
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SUBTITLE D—RELATED PROVISIONS
Working Party on Worker Rights

(Section 131)

Section 131 directs the President to seek the establishment in
the GATT, and upon entry into force for the United States, in the
WTO of a working party to examine the relationship of internation-
ally recognized Worﬂer rights (as defined in the GSP statute, at sec-
tion 502(a)(4) of the 1974 Trade Act) to the articles, objectives, and
related instruments of the GATT and the WTO.

The objectives of the United States for the working party are to
explore the linkage between international trade and internationally
recognized worker rights, taking into account differences in the
level of development among countries; to examine the international
trade effects of the systematic denial of such rights; to consider
ways to address such effects; and to develop methods to coordinate
the working party’s work program with the activities of the ILO.
The President shall report to Congress, not later than one year
after enactment of the bill, on the progress made in establishing
the working party, and on U.S. objectives for the work program.
The Committee expects that the working party, in examining the
relationship between trade and worker rights, would seek to de-
velop a consensus among the WTO Members on the nature of that
relationship.

Implementation of Rules of Origin Work Program

(Section 132)

Section 132 provides that, if the President enters into an agree-
ment pursuant to the work program described in Article 9 of the
Rules of Origin Agreement, the President may implement U.S. obli-
gations under U.S. law only pursuant to authority granted to the
President for such purpose by law enacted after the effective date
of this title. Article 9 establishes a three-year work program to har-
monize the rules of origin for non-preferential trade, and sets forth
the basic principles that will guide the negotiations. After the work
program is completed, the WI'O Ministerial Conference will estab-
lish the results of the work program in an Annex to the Agreement,
along with a timeframe for the entry into force of the Annex. The
approval of the Annex, and its incorporation into the Agreement on
Rules of Origin, will require an amendment to that Agreement.

The Committee believes that, given the increasing importance
and complexity of rules of origin, it will be important in the course
of the harmonization work program to seek the advice of all inter-
ested parties in the United States, including exporters, importers,
and producers. The Committee expects the negotiators to rely as
well on all relevant U.S. Government agencies with technical ex-
pertise, including the ITC. The Committee also expects to be kept
fully informed of the progress of the negotiations.

_ Since the results of the work program could significantly affect
individual business decisions as well as broad trade patterns, the
Committee does not believe that the new rules should enter into
force for the United States under the existing rule-making author-
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ity of the Department of the Treasury. Rather, section 132 provides
that the results of the work program may become effective only
pursuant to authority enacted at some point in the future. The
Committee does not intend at this time to prescribe the exact na-
ture of the authority; that determination should be made by the
Congress after the work program has begun, in light of such con-
siderations as the course of the negotiations and the adequacy of
consultations with the private sector and with the Committee.

Membership in WTO of Boycotting Countries

(Section 133)

Section 133 states the sense of the Congress that USTR should
vigorously oppose the admission into the WTO of any country
which, through its laws, regulations, official policies, or govern-
mental practices, fosters, imposes, complies with, furthers, or sup-
ports any boycott of Israel, as described in section 8(a) of the Ex-
port Administration Act of 1979 (as in effect on August 20, 1994;
the statute lapsed on that date and an extension was not enacted
prior to Congress’ recessing on October 7, 1994). It is the under-
standing of the Committee that such conduct includes either re-
quiring or encouraging entities within that country to refuse to do
business with persons who do not comply with requests to take any
action prohibited under the above provision. The Committee
strongly supports the efforts of the Administration, as set out in
the Statement of Administrative Action, to eliminate the Arab boy-
cott of Israel—which clearly is inconsistent with the fundamental
principles of the GATT and the WTO—and oppose the admission
into the WTO of countries that foster or impose such a boycott.

Africa Trade and Development Policy

(Section 134)

Section 134(a) provides that the President should develop and
implement a comprehensive trade and development policy for Afri-
ca. Not later than 12 months after the date of enactment of this
bill, and annually for the next four years thereafter, the President
shall submit reports to the House Ways and Means and Foreign Af-
fairs Committees and the Senate Finance and Foreign Relations
Committees on the steps taken to carry out such a policy. The
Committee recognizes that the Uruguay Round Agreements, par-
ticularly the Agreement on Agriculture, will likely have an effect
on the ability of African countries to export and to meet food needs
through imports. That is why the Committee supports the timely
development and implementation of a comprehensive Africa trade
and development policy and believes that it is in the economic and
national security interests of the United States.

Objectives for Extended Negotiations
(Section 135)

Section 135 sets out the U.S. objectives for extended negotiations
under the auspices of the WTO in three critical areas: (1) trade in
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financial services; (2) trade in basic telecommunications services;
and (3) trade in civil aircraft. In each of these areas, important
trade issues remained outstanding at the conclusion of the Uru-
guay Round negotiations; in the cases of financial services and
basic telecommunications services, Ministerial Decisions agre_ed to
April 15, 1994 at Marrakesh and included in the Final Text signed
there expressly reference additional negotiations. _

Section 135(a) provides that, in the negotiations on financial
services, the United States should seek to secure commitments
from a wide range of commercially important countries to reduce
or eliminate barriers to the supply of financial services. These in-
clude barriers that deny national treatment or market access by re-
stricting the establishment or operation of U.S. financial services
providers. Securing such commitments is the condition for the
United States continuing to offer national treatment as well as
market access commitments on an MFN basis. The Committee
views this as necessary in view of the disparity between the open
U.S. financial services sector and the continued unwillingness of
key trading partners to remove important restrictions on access to
and national treatment in their financial services markets. The ob-
jectives set forth in section 135, in the Committee’s view, will pro-
vide the basis for determining whether future negotiations prove
successful, or whether the United States instead will invoke an
“MFN exemption” covering on key financial services sectors.

Section 135(b) provides that, in the extended negotiations on
basic telecommunications services (covering local, long-distance,
and international basic services), the United States should seek to
obtain the opening on non-discriminatory terms of foreign markets
for such services through both facilities-based competition (relating
to the right to build, own, and operate domestic and international
network facilities) or the resale of services on existing networks.
The Committee believes that U.S. companies should be able to com-
pete in foreign markets on non-discriminatory rates, terms, and
conditions. As with financial services, there currently is a substan-
tial disparity in market access between that provided in the United
States and other key countries—a disparity that the extended ne-
gotiations are intended to address.

_Section 135(c) provides that, in extended civil aircraft negotia-
tions, the United States should seek to obtain competitive opportu-
nities for U.S. exports in foreign markets substantially equivalent
to those afforded to foreign products in the United States, as well
as the reduction or elimination of specific tariff and non-tariff bar-
riers (including through expanded membership in the 1979 Civil
Aircraft Agreement and the July 1992 U.S.-European Community
bilateral agreement on large civil aircraft). The objectives also in-
clude maintenance of effective disciplines under the Subsidies
Agreement on foreign subsidy practices with respect to civil aircraft
products, maintenance of the scope and coverage on indirect sup-
port as specified in the 1992 bilateral agreement, and obtaining in-
creased transparency for foreign subsidy programs in the civil air-
craft sector. The Committee expects to be consulted closely with re-
spect to all of the above. It is essential that the disciplines under
the Subsidies Agreement be applied in full; any future renegoti-
ation of the 1979 Civil Aircraft Agreement must not undermine
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such application. Similarly, any future negotiations on indirect sup-
ports should not weaken the terms of the 1992 bilateral agreement.
Finally, it will be important to expand the coverage of the 1979
Agreement to include additional countries involved in the produc-
tion and development of products subject to that Agreement.

Repeal of Tax on Imported Perfumes; Drawback of Tax on Distilled
Spirits Used in Perfume Manufacture

(Section 136)

Section 136 repeals the Federal excise tax imposed under section
5001(a)3) of the Internal Revenue Code on imported perfumes con-
taining distilled spirits. This repeal is effective January 1, 1995.
Under GATT 1947, this tax was exempted from GATT national
treatment (i.e., non-discrimination) requirements under a “grand-
father” provision in the Protocol of Provisional Application. This
will no longer be available under the revised GATT rules nego-
tiated during the Uruguay Round, thus requiring the repeal in
order to conform to U.S. obligations under the Uruguay Round
agreements.

Certain Nonrubber Footwear

(Section 137)

Section 137 provides for the assessment of countervailing duties
on certain unliquidated entries of nonrubber footwear from Brazil
at rates equal to the estimated duties required at the time of im-
portation. The intent of this provision is to bring the United States
into conformity with a GATT dispute settlement panel decision
that U.S. collection of countervailing duties on imports of
nonrubber footwear from Brazil from January 1, 1980 to October
28, 1981 was inconsistent with U.S. obligations under the GATT.

Effective Date

(Section 138)

Section 138 provides that Subtitle D and the amendments made
under it take effect on the date of enactment of this bill, except
that sections 132 (rules of origin program) and 135 (objectives for
extended negotiations) take effect on the date the WT'O Agreement
enters into force for the United States, and section 136 (repealing
the perfume tax) takes effect on January 1, 1995.

TITLE II—ANTIDUMPING AND COUNTERVAILING DUTY
PROVISIONS

Overview of Title II

Title IT of S. 2467 amends United States antidumping and coun-
tervailing duty laws to bring them into compliance with the Agree-
ment on Implementation of Article VI (Antidumping Agreement)
and the Agreement on Subsidies and Countervailing Measures
(Subsidies Agreement) negotiated in the Uruguay Round. These
new Agreements incorporate and expand upon the existing Anti-
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dumping and Subsidies Agreements negotiated during the Tokyo
Round of Multilateral Trade Negotiations, which entered into force
January 1, 1980. .

Subtitle A of Title II includes amendments to both the antidump-
ing and countervailing duty laws to implement the procedural and
evidentiary provisions common to both Agreements. Each of the
Agreements sets forth in considerable detail a number of due proc-
ess and transparency requirements that had been one of the (i)rm-
cipal negotiating objectives of the United States. These procedural
improvements were sought by the United States to enable U.S. ex-
porters better to defend themselves against the increasing use of
antidumping and countervailing duty actions by other countries.
Subtitle A also includes a number of amendments specific to the
antidumping law that are designed to implement the new Anti-
dumping Agreement.

Subtitle B amends the countervailing duty laws to conform them
with the new Subsidies Agreement, sets forth special transitional
rules for certain countervailing duty orders that were imposed
under current law without an injury determination, and includes a
number of provisions designed to enforce United States rights
under the Agreement.

1 Subtitle C sets forth the effective dates for the provisions in Title

SUBTITLE A—GENERAL PROVISIONS

Background on the Antidumping Agreement.—GATT Article VI
provides that “dumping, by which products of one country are in-
troduced into the commerce of another country at less than the
normal value of the products, is to be condemned if it causes or
threatens material injury to an established industry in the terri-
tory of a contracting party or materially retards the establishment
of a domestic industry.” More detailed rules governing the applica-
tion of antidumping measures were first negotiated during the
Kennedy Round of multilateral negotiations in 1967; these rules,
incorporated in the Agreement on Implementation of GATT Article
VI (also known as the GATT Antidumping Code), came into force
on July 1, 1968. During the Tokyo Round, the 1968 Antidumping
Code was renegotiated and replaced with a new Agreement on Im-
plementation of Article VI of the General Agreement on Tariffs and
Trade. Changes to U.S. law necessary and appropriate to imple-
ment the revised Antidumping Code were enacted as part of the
Trade Agreements Act of 1979 (1979 Trade Act), and became effec-
tive January 1, 1980.

_The Uruguay Round negotiations have resulted in a third revi-
sion of the Antidumping Agreement; thus Subtitle A of Title II of
this bill implements the required changes to U.S. law. In a number
of respects, the new Antidumping Agreement is much more de-
tailed than the 1979 Agreement. For example, the provisions of Ar-
ticle 2 on the determination of dumping provide far more detailed
requirements than the 1979 Agreement as to the methodology that
administering authorities may use to determine the margin of
dumping. Similarly, the procedural and evidentiary rules are much
more detailed than in the prior Agreement. (As noted above, a
number of these procedural and evidentiary requirements are com-
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mon to both the Antidumping and Subsidies Agreements; where
applicable, amendments to both the antidumping and countervail-
ing duty laws are set forth in Subtitle A to implement these new
requirements.)

A number of the provisions in the revised Antidumping Agree-
ment simply reflect current U.S. law or practice. For example, the
new Agreement expressly recognizes the U.S. practice of cumula-
tively assessing the impact on the domestic industry of dumped or
subsidized imports. Any many of the procedural and evidentiary re-
quirements set forth in both the Antidumping and Subsidies Agree-
ments mirror current U.S. law or practice.

In other cases, modifications to U.S. antidumping law or practice
are required to implement the new Agreement, and these modifica-
tions are set forth in this Subtitle. For example, the new Anti-
dumping Agreement provides that, normally, in investigations, av-
erage normal values will be compared with average export prices
or comparisons will be made on a transaction-to-transaction basis,
in contrast to current Department of Commerce (Commerce De-
partment) practice. Similarly, the new Agreement requires the use
of actual data when computing profits and selling, general and ad-
ministrative expenses, and does not permit the use of statutory
minima as provided in current law. The Antidumping and Sub-
sidies Agreements set forth definitions of de minimis dumping mar-
gins and net subsidies, and the Antidumping Agreement includes
a definition of negligible imports, which must be incorporated into
U.S. law. Both Agreements require the termination of antidumping
and countervailing duty orders after five years, unless the authori-
ties determine that revocation of an order would be likely to lead
to continuation or recurrence of dumping or subsidization and in-
jury. These changes are described in detail in the section-by-section
analysis below.

As a preliminary matter, a number of sections in Title II change
the terminology used in existing law to conform to the terminology
used in the Agreements. Thus, in the antidumping provisions, the
term “export price” replaces the term “purchase price,” the term
“constructed export price” replaces the term “exporter’s sales price,”
and the term “normal value” replaces the term “foreign market
value.” In addition, because the Agreements use the term “like
product” to refer to both foreign and domestic merchandise, the bill
distinguishes between “foreign like product,” which replaces the
term “such or similar merchandise” (referring to merchandise pro-
duced in the foreign country whose exports to the United States
are subject to investigation), and “domestic like product,” which re-
places the term “like product” (which, under U.S. law, refers to
U.S. production). And, for ease of reference, in both the antidump-
ing and countervailing duty provisions, what formerly was referred
to as the “class or kind” of merchandise subject to investigation or
covered by an order is now referred to as the “subject merchan-
dise.”
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Reference

(Section 201)

Section 201 provides that references in this Title are to the Tariff
Act of 1930 (1930 Tariff Act) unless otherwise expressly provided.

Action with Respect to Petitions

(Section 211)

Section 211 implements the provisions of the Subsidies and Anti-
dumping Agreements relating to the period before a countervailing
duty or antidumping investigation is initiated. Article 11.5 of the
Subsidies Agreement and Article 5.5 of the Antidumping Agree-
ment require the authorities to avoid publicizing petitions before
investigations are actually initiated. Article 5.5 of the Antidumping
Agreement further requires that, once an investigation has been
initiated, the government of the exporting country must be notified.
Article 13.1 of the Subsidies Agreement also requires that countries
whose exports may be subject to a countervailing duty investigation
must be invited to consult with the country considering the coun-
tervailing duty action.

To implement these requirements, which are consistent with cur-
rent Commerce Department and ITC practice, section 211 amends
sections 702(b) and 732(b) of the 1930 Tariff Act by adding new
paragraphs generally prohibiting the Commerce Department from
accepting communications from persons other than domestic inter-
ested parties before its initiation decision (except for information
relating to the domestic industry’s support for a petition and in-
quiries regarding the status of a proceeding), prohibiting Commerce
and the ITC from disclosing information with respect to draft peti-
tions, and requiring that countries named in petitions be notified
when a petition is filed. In the case of countervailing duty peti-
tions, section 211(a) also requires the Commerce Department, when
a petition is received, to provide the exporting country with an op-
portunity to consult.

Petition and Preliminary Determination

(Section 212)

Section 212 makes a number of substantive and conforming
amendments to sections 702(c) and 732(c) of the 1930 Tariff Act re-
garding the Commerce Department’s review of antidumping and
countervailing duty petitions and its determination whether to ini-
tiate an investigation.

Accuracy and adequacy of evidence.—Articles 11.3 of the Sub-
sidies Agreement and 5.3 of the Antidumping Agreement require
the authorities to examine the accuracy and adequacy of the evi-
dence provided in a petition to determine whether it is sufficient
to justify initiation of an investigation. Largely codifying current
Commerce practice, the revisions to sections 702(c) and 732(c) im-
plement these articles by requiring the Commerce Department to
examine, on the basis of readily available sources, the accuracy and
adequacy of the evidence set forth in a petition. Commerce will
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complete this examination before it determines, as required under
current law, whether the petition otherwise alleges the elements
necessary for the imposition of a countervailing or antidumping
duty, and contains information reasonably available to petitioners
supporting the allegation.

Determination of industry support for petition.—Section 212(a)
amends sections 702(c) and 732(c) to reflect the new requirement,
set forth in Article 11.4 of the Subsidies Agreement and Article 5.4
of the Antidumping Agreement that antidumping and countervail-
ing duty investigations may not be initiated unless the authorities
have determined that a petition has been filed “by or on behalf of
a domestic industry.” Under the Agreements, this test is met if the
authorities determine that domestic producers accounting for more
than 25 percent of total domestic production of the like product ex-
pressly support the petition and that, of those producers expressing
a view, more producers support than oppose the petition.

Amended sections 702(c) and 732(c) enact the Agreements’ indus-
try support requirements as statutory provisions. New subsections
702(c)(4)(A) and 732(c)}4)(A) provide that Commerce will determine
that a petition has been filed by or on behalf of a domestic industry
if producers or workers supporting the petition account for at least
25 percent of total production and that, of those producers or work-
ers expressing a view, more than half support the petition. In re-
gional industry cases, Commerce will determine support for a peti-
tion based on production in the region concerned. These provisions
also clarify that workers and management will have equal voice
with respect to the initiation of an antidumping or countervailing
duty investigation; workers, as well as companies, may file and
support petitions. The Committee intends that, if workers and
management of the same firm express opposing views with respect
to a petition, the firm and the production it represents would not
be counted as expressing either support for or opposition to the pe-
tition.

In determining the degree of industry support, amended sub-
sections 702(c)(4)B) and 732(c)(4)B) require the Commerce De-
partment to disregard the position of demestic producers opposed
to the petition if such producers are related to a foreign producer
of the merchandise that would be subject to investigation, unless
the domestic producers can demonstrate to the Commerce Depart-
ment that their interests as domestic producers would be adversely
affected by the imposition of an antidumping or countervailing duty
order. The Committee believes that this provision is necessary to
ensure that foreign producers, who would not normally be expected
to support a petition, are not allowed to prevent investigations
from going forward simply by directing or encouraging (implicitly
or explicitly) their affiliates in the United States to oppose a peti-
tion. At the same time, the Committee recognizes that there may
be circumstances in which a domestic producer related to a foreign
producer nonetheless assesses its interests principally from the
viewpoint of its U.S. operations. In such caser, it would be appro-
priate for the Commerce Department to take into account the views
of that domestic producer, even if that producer opposes the peti-
tion. The Committee would expect that related domestic producers
demonstrate to the Commerce Department how an order resulting
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from an investigation would damage the domestic production oper-
ations of the producer. Since it would normally be expected that an
order would benefit domestic producers at the expense of foreign
producers, when there is a relationship between the two producers
and the domestic producer opposes an investigation, the Commerce
Department needs to be satisfied that the opposition is based on
the effect of an order on domestic rather than foreign production
interests.

These amendments also give the Commerce Department the dis-
cretion to disregard the position of domestic producers who are also
importers of the subject merchandise. The Committee does not in-
tend that the Commerce Department establish a “bright-line” test
for determining whether it is appropriate to exclude importers who
are also domestic producers. Rather, the Committee expects Com-
merce to look at the relevant facts in each case, examining, for ex-
ample, the volume and value of the producer’s imports, the percent-
age of that producer’s production accounted for by imports, and
other relevant factors.

Under new subsections 702(c)(4)(D) and 732(c)(4XD), if the peti-
tion on its face does not establish that it is supported by domestic
producers or workers accounting for more than 50 percent of total
domestic production, Commerce will poll the industry or otherwise
determine whether the support requirements have been met. Com-
merce may use sampling techniques where the number of produc-
ers is too large to make the polling of each one practicable. Inter-
ested parties will be allowed to comment and provide information
on the question of industry support, but once Commerce makes its
initiation determination, the question of industry support shall not
be reconsidered. (The Committee notes, however, that Commerce’s
authority to terminate an investigation or suspended investigation
or revoke an order in cases where producers accounting for sub-
stantially all production of the domestic like product express a lack
of interest in the continuation of the investigation or order is unaf-
fected by this provision; that authority is codified in section 231 of
this implementing bill, which creates new section 782(h) of the
1930 Tariff Act.)

Amended subsections 702(c)(1) and 732(c)(1) provide that Com-
merce’s normal 20-day deadline for initiation may be extended by
up to 20 additional days in exceptional circumstances if Commerce
is unable to determine industry support within the initial 20-day
period. However, the Committee expects that, in the vast majority
of cases, Commerce will be able to make its support determination
mthm‘ the initial period. Where that deadline cannot be met, the
Committee expects that the determination will be made as soon
thereafter as possible. The Committee expects that Commerce will
seldom require the full 40-day period to make its support deter-
mination.

As provided in amended sections 702(c)X2) and 732(c)2), once
C(in}me}rlcg has determined that the petition meets the standards
set forth in amended sections 702(c)(1) and 732(c)(1) and that the
industry support requirements have been met, Commerce will initi-
ate an antidumping or countervailing duty investigation. The Com-
mittee expects that, except in exceptional circumstances, investiga-
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tions arising from petitions that have been filed on the same day
will be initiated on the same day.

To ensure that Commerce and the ITC will have as much time
as allowed under current law for their preliminary investigations,
section 212(b) of the implementing bill also amends subsections (a),
(b), and (c) of sections 703 and 733 to extend the statutory dead-
lines for preliminary determinations in cases where Commerce has
extended the time period for its initiation determination, as pro-
vided above. In order to provide the ITC with sufficient time to pre-
pare its opinion in preliminary investigations, section 212 also
amends existing sections 703(f) and 733(f) to permit the ITC to
transmit its preliminary determination to Commerce not more than
ﬁvg working days after the date on which the ITC’s determination
is due.

Expedited investigations following revocation of an order or termi-
nation of a suspended investigation.—With respect to the time peri-
ods for investigations, section 212(a) of the implementing bill also
requires Commerce and the ITC to expedite, to the maximum ex-
tent practicable, any investigation that is initiated within two
years after an antidumping or countervailing duty order has been
revoked or a suspended investigation terminated. The Committee
believes that this mandate for an accelerated investigation is par-
ticularly appropriate where an order has been revoked or a sus-
pended investigation terminated as a result of a five-year (“sunset”)
review conducted under new section 751(c), established in section
220 of this bill. The Committee recognizes that the determination
required in these sunset investigations is inherently speculative.
Thus, it is the Committee’s belief that the agencies should, when-
ever practicable, accelerate new investigations filed with respect to
such products.

Termination of investigation if imports are negligible.—Section
212 of the bill also implements Articles 11.9 of the Subsidies Agree-
ment and 5.8 of the Antidumping Agreement, which require imme-
diate termination of an investigation if the authorities determine
that imports of the subject merchandise are negligible. Accordingly,
the bill amends sections 703(a), 705(b), 733(a), and 735(b) to re-
quire the termination of an investigation if the ITC finds, in its
preliminary or final determinations, that imports are negligible.
%‘he term “negligible” is defined in section 222 of the implementing

ill,

In preliminary determinations, amended sections 703(a) and
733(a) require the ITC to base its finding on a determination as to
whether there is a reasonable indication that imports are not neg-
ligible. The Committee intends that the standard to be used by the
ITC in making this determination is the same standard the ITC
uses for material injury determinations in preliminary investiga-
tions, as set forth in American Lamb Co. v. United States, 785 F.2d
994 (Fed. Cir. 1986). The Committee intends that the ITC will be
able to use reasonable estimates in calculating import volumes.
The Committee does not intend, however, for the ITC to terminate
based on negligibility in a preliminary investigation where, for ex-
ample, appropriate like product designations and thus correspond-
ing import volumes are unclear or uncertain, or imports are close
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to the relevant thresholds and data obtained in a final investiga-
tion may establish that imports exceed the quantitative threshold.

De Minimis Dumping Margin
(Section 213)

Article 5.8 of the Antidumping Agreement requires the termi-
nation of antidumping investigations if dumping margins are found
to be de minimis, which the Agreement defines as less than two
percent. Current Commerce Department regulations regard any
margin as de minimis if it is less than 0.5 percent. To implement
the Agreement’s requirement, section 213 adds a new paragraph to
sections 733(b) and 735(a) requiring Commerce to disregard (i.e.,
treat as zero) any weighted average dumping margin that is de
minimis, defined as less than two percent ad valorem or the equiv-
alent specific rate for the subject merchandise. The Committee un-
derstands that exporters or producers with de minimis margins
will be excluded from any affirmative determination.

Consistent with the Agreement, this provision applies only to
antidumping investigations, and not to reviews. It is the Commit-
tee’s expectation that Commerce will continue its present practice
of waiving the collection of estimated cash deposits in reviews
where the deposit rate is below 0.5 percent ad valorem.

Critical Circumstances

(Section 214)

Article 20.6 of the Subsidies Agreement and Article 10.6 of the
Antidumping Agreement establish conditions for the retroactive im-
position of duties where injury is caused by massive imports of the
product under investigation over a relatively short period of time.
These provisions are designed to address situations where imports
have surged as a result of the initiation of an antidumping or coun-
tervailing duty investigation, as exporters and importers seek to in-
crease shipments of the merchandise subject to investigation into
the importing country before an antidumping or countervailing
duty order is imposed.

Under current law, critical circumstances exist if: (1) Commerce
determines that there have been massive imports of the subject
merchandise within a relatively short period prior to the suspen-
sion of liquidation; and (2) in countervailing duty cases, that the
alleged subsidy is inconsistent with the Subsidies Agreement or, in
antidumping investigations, that there is a history of dumping or
that the importer knew or should have known that the exporter
was selling the merchandise at dumped prices. If Commerce deter-
mines that critical circumstances exist, the ITC then determines
whether retroactive duties are necessary to prevent the recurrence
of material injury.

The Subsidies Agreement does not require significant changes in
the Commerce Department’s determinations in cases where critical
circumstances are alleged in countervailing duty cases. However,
for antldumpmg_ investigations, section 214 of the implementing
bill amends section 735(a) of the 1930 Tariff Act to add the require-
ment that Commerce, consistent with the Antidumping Agreement,
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determine whether there is a history of dumping and material in-
jury by reason of dumped imports in the United States or else-
where or whether the importer knew or should have known that
the exporter was selling the subject merchandise at less than its
fair value and that there was likely to be material injury by reason
of such sales. Section 214 also makes technical changes and other
modifications to both the countervailing duty and antidumping
%;ltﬁy provisions to conform to the new terminology adopted in this
e.

Section 214 also amends sections 705(b) and 735(b) of the 1930
Tariff Act to clarify that the ITC’s final determination, in cases
where Commerce has found critical circumstances, will include a
finding as to whether the import surge (rather than the failure to
provide retroactive relief) is likely to undermine seriously the reme-
dial effects of an antidumping or countervailing duty order. Section
214 also eliminates the references in sections 705(b) and 735(b) to
“recurrence of material injury” to avoid confusion with changed cir-
cumstances and sunset reviews under section 751 of the 1930 Tar-
iff Act (as amended in section 220 of this implementing legislation),
which are fundamentally different inquiries than the critical cir-
cumstances determination. In addition, section 214 amends the list
of factors, set forth in sections 705(b) and 735(b), that the ITC is
to consider in making its critical circumstances determinations.
The new factors track more closely the language of the Antidump-
ing Agreement. The Committee notes that the list of factors is il-
lustrative, and not exclusive. The Committee intends that the ITC
continue to take into account all relevant factors, including those
set forth in current law, where such factors are applicable.

Provisional Measures

(Section 215)

Articles 17.3 of the Subsidies Agreement and 7.3 of the Anti-
dumping Agreement provide that provisional measures (such as the
suspension of liquidation and requirements for the posting of a
cash deposit or bond) may not be applied earlier than 60 days from
the date of initiation of an investigation. Under current law, Com-
merce must order that liquidation be suspended on all entries of
the subject merchandise after the date on which notice of the Com-
merce Department’s affirmative preliminary determination is pub-
lished in the Federal Register. Section 215 amends sections 703(d)
and 733(d) of the 1930 Tariff Act to provide that Commerce shall
order the suspension of liquidation on or after the later of the date
on which notice of the preliminary determination is published or
the date that is 60 days after the notice of initiation is published
in the Federal Register.

Section 215 also amends section 703(d) to provide that, as re-
quired by Article 17.4 of the Subsidies Agreement, provisional
measures may not remain in effect for more than four months.
Similarly, section 215 of the implementing bill amends section
733(d), as required by Article 7.4 of the Antidumping Agreement,
to provide that provisional measures may not exceed four months;
however, as Article 7.4 allows, if exporters representing a signifi-
cant proportion of exports of the subject merchandise request an
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extension, provisional measures in antidumping investigations may
be in effect for up to six months. ) )

Finally, section 215 implements Article 10.8 of the Antidumping
Agreement, which prohibits the assessment of duties, pursuant to
a finding of critical circumstances, on entries made before an anti-
dumping investigation has been initiated. Although the Subsidies
Agreement does not include a similar requirement, the Committee
believes it is appropriate to provide parallel treatment in this re-
gard to antidumping and countervailing duty investigations. Ac-
cordingly, both sections 703(e) and 733(e) are amended to prohibit
the retroactive assessment of duties on merchandise entered before
an antidumping or countervailing duty investigation is initiated.

Conditions on Acceptance of Suspension Agreements

(Section 216)

Article 18 of the Subsidies Agreement and Article 8 of the Anti-
dumping Agreement set forth specific principles and requirements
with respect to “price undertakings,” which are called “suspension
agreements” under U.S. law. (Under current law, Commerce may
suspend an antidumping or countervailing duty investigation if cer-
tain conditions, set forth in sections 704 and 734 of the 1930 Tariff
Act, are met.)

Current law complies with the requirements of Articles 18 and
8, except in one respect. Articles 18.3 of the Subsidies Agreement
and 8.3 of the Antidumping Agreement both state that price under-
takings need not be accepted. In such cases, both Articles provide
that, where practicable, the authorities should explain to the ex-
porter the reasons for not accepting the undertaking and, to the ex-
tent possible, give the exporter an opportunity to comment. Section
216 implements these requirements by amending sections 704(d)
and 734(d) of the 1930 Tariff Act to require explanations and an
opportunity for comment, to the extent possible, where Commerce
has declined to accept a suspension agreement.

Termination of Investigation

(Section 217)

The new Agreements expressly authorize the longstanding ITC

practice of cumulating the impact of imports from multiple coun-
tries when determining whether or not a domestic industry has
been injured or is threatened with material injury. Articles 15.3 of
the Subsidies Agreement and 3.3 of the Antidumping Agreement
set forth the specific principles and requirements for cumulation.
Implementatl.on of these articles requires substantive changes to
USb _lﬁw, which are provided for in section 222 of this implement-
ing bill.
_.One of the requirements is that imports may be cumulated only
if they are simultaneously subject to investigation. Accordingly,
section 222 provides for cumulation of imports from all countries
with respect to which antidumping or countervailing duty petitions
were ﬁ_led on the same day, if certain conditions are met.

Section 217 complements section 222. If a petitioner decides,
after an investigation has been initiated, that it wants to file peti-
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tions against other countries and seek cumulation of those imports
with imports subject to a pending investigation, the petitioner may
withdraw the petition in the pending investigation and then file a
new petition that includes imports from additional countries. This
option to withdraw and refile is already allowed under current law.

Section 217 amends sections 704(a) and 734(a) to authorize Com-
merce and the ITC to use the record compiled in the initial inves-
tigation in the second investigation. To prevent abuse, however,
this provision applies only to the first withdrawal of the initial pe-
tition and only to new petitions refiled within three months of the
withdrawal of the initial petition.

Special Rules for Regional Industries

(Section 218)

Article 16.2 of the Subsidies Agreement and Article 4.1 of the
Antidumping Agreement permit the term “domestic industry” to be
defined, in exceFtional circumstances, as the production within a
specific region of a country, if certain conditions are met. So-called
“regional industry” cases are otherwise generally subject to the
same rules that apply to investigations involving domestic produc-
ers as a whole. Section 218 clarifies the application of certain
rules—relating to suspension agreements and to new shippers to a
region—in regional industry cases.

Suspension agreements in regional industry cases.—Section
218(a) amends sections 704 and 734 of the 1930 Tariff Act to clarify
that, as required by Articles 16.3 of the Subsidies Agreement and
4.2 of the Antidumping Agreement, exporters to the region in ques-
tion must be given an opportunity to enter into suspension agree-
ments 1f, because of the constitutional law of a WTO Member, du-
ties cannot be applied solely on imports that enter the region con-
cerned. The United States Constitution does not allow differential
duty treatment based on ports. Accordingly, the amendments to
sections 704 and 734 require Commerce to offer exporters who ac-
count for substantially all exports of the subject merchandise for
sale in the region concerned an opportunity to enter into a suspen-
sion agreement. This requirement parallels the requirements for
suspension agreements that apply in all other cases, )

Regional suspension agreements are subject to all of the require-
ments imposed under sections 704 and 734 with respect to suspen-
sion agreements in general, with one exception. New subsections
704(1) and 734(m) provide that, if the ITC does not find that a re-
gional industry exists until its final determination, exporters to the
region may enter into a suspension agreement within 60 days after
an antidumping or countervailing duty order has been issued. In
such cases, Commerce must rescind the order, refund any cash de-
posits, release any bond or other security that has been deposited,
and order the Customs Service to liquidate all entries of the mer-
chandise made while the order was in effect without regard to anti-
dumping duties. .

Assessment of duties in regional industry cases.—In addition, sec-
tion 218(b) amends sections 706 and 736 of the 1930 Tariff Act to
provide that, to the maximum extent possible, duties shall be as-
sessed only on the merchandise of the specific exporters or produc-
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ers that exported to the region in question during the period of in-
vestigation. If new shippers enter the regional market after an
antidumping duty has been imposed, new sections 7 06(c) apd
736(c) require the deposit of estimated duties on the merchandise
of the new shipper. However, the procedures set forth in new sec-
tion 751(a)(2)B), created in section 222 of this bill, will enable the
shipper concerned to request an accelerated administrative review.

Determination of Weighted Average Dumping Margin

(Section 219)

Article 6.10 of the Antidumping Agreement sets forth a general
rule that individual dumping margins should be calculated for each
known exporter or producer. If, however, the number of producers,
exporters, importers, or products is so large that an individual de-
termination would not be practicable, Article 6.10 allows the au-
thorities to limit their examination to a reasonable number of par-
ties or products or to the largest percentage of exports that can rea-
sonably be investigated. In such cases, an “all others” rate, based
on the individual rates that have been calculated, will apply to the
parties for which individual dumping margins have not been cal-
culated.

Section 219 amends sections 733 and 735 of the 1930 Tariff Act,
adding new paragraphs that require the Commerce Department,
consistent with its current practice, to determine an estimated
weighted average dumping margin for producers and exporters in-
dividually investigated and an estimated “all others” rate for those
not individually investigated, and to order the posting of a cash de-
posit, bond or other security for each entry of the subject merchan-
dise in the amount of the individual dumping margin or the all-oth-
ers rate, whichever applies.

Article 9.4 of the Antidumping Agreement provides that the “all
others” rate may not exceed the weighted average dumping margin
of the producers for which margins were individually calculated,
and provides that, in determining the “all others” rate, any zero
and de minimis margins, as well as margins established using the
facts available (sometimes referred to as “best information avail-
able”) must be disregarded. To implement this requirement, section
219(b) amends section 735(c) by adding a new paragraph 735(c)(5)
setting forth the prescribed method for calculating the “all others”
rate. In the event, however, that all of the individual dumping mar-
gins are zero, de minimis, or entirely determined using “best infor-
mation available,” new paragraph 735(c)(5) permits Commerce to
use any other reasonable method to establish the “all others” rate.

Review of Determinations

(Section 220)

Section. 220 makes a number of amendments to section 751 of the
1930 Tariff Ac't,‘ which governs reviews of outstanding antidumping
and countervailing duty orders and suspension agreements.
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Administrative Reviews

Under section 751(a), the Commerce Department conducts ad-
ministrative reviews for the purpose of examining prior entries to
establish the final liability for antidumping and countervailing du-
ties on each entry of merchandise subject to an antidumping or
countervailing duty order. Section 220(a) of this bill amends section
751(a) in three major respects.

Deadlines for administrative reviews.—First, Article 9.3.1 of the
Antidumping Agreement establishes deadlines for administrative
reviews (normally 12 months, and in no case more than 18
months), and requires prompt refunds after final liability is deter-
mined. Accordingly, section 220(a) of this implementing bill amends
section 751(a) to provide that Commerce must make a preliminary
determination in an administrative review within 245 days of the
order and a final determination within 120 days after such prelimi-
nary determination. If it is not practicable to complete the review
within those time limits, the date for the preliminary determina-
tion may be extended by 120 days and the date for the final deter-
mination by 60 days.

The Committee intends that Commerce complete its administra-
tive reviews as quickly as possible, so that final liability for anti-
dumping and countervailing duties can be promptly determined.
The Committee does not intend that Commerce extend the dead-
lines for its administrative review determinations in every case.
Rather, the Committee believes that the agency should extend the
deadlines only in the most pressing circumstances, taking into ac-
count the complexity of the review in question and such external
factors as the agency’s workload. Where an extension is necessary,
the Committee does not expect that Commerce will consume the
full six additional months in every case. Rather, it is the Commit-
tee’s intent that Commerce complete its reviews at the earliest pos-
sible time, while still ensuring that the results are accurate.

Section 220 further provides that any liquidation of entries or-
dered after a review will be made promptly (to the greatest extent
practicable, within 90 days). If not made within 90 days, the Sec-
retary of the Treasury must provide an explanation if requested. If
a final determination is under litigation, Commerce must publish
notice in the Federal Register of the final disposition of the review
within 10 days after final disposition of the case and issue appro-
priate liquidation instructions to Customs. In such cases, the 90-
day period for refunds will begin on the day such instructions are
issued. Section 220(c) of the implementing bill makes conforming
changes to section 504 of the 1930 Tariff Act, which establishes the
general rules governing the liquidation of entries. )

Accelerated reviews of new shippers.—Section 220(a) also imple-
ments Article 9.5 of the Antidumping Agreement, which calls for
an accelerated review of new shippers who did not export the sub-
ject merchandise to the importing country during the period of in-
vestigation. Section 220(a) amends section 751(a)(2)(B) of the 1930
Tariff Act to require Commerce, if requested by a new producer or
exporter unaffiliated with any producer or exporter that has ex-
ported merchandise to the United States (or, in regional industry
cases, to the region concerned), to initiate a review to determine an
individual dumping margin or countervailing duty rate for that
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new shipper. The review will begin promptly after the six-month
anniversary of the order, or at the end of the next six-month period
thereafter, depending on when the request for the review was
made. The Committee believes that this schedule should permit
Commerce to consolidate new shipper reviews, thus conserving re-
sources.

Amended section 751(a)(2)(B) further requires that cash deposits,
bonds, or other security, at the importer’s option, be posted until
the review is completed. The preliminary determination in a review
of a new shipper must be made within 180 days, and the final
within 90 days after the preliminary; these dates may be extended
by 120 days for the preliminary and by 60 days for the final deter-
mination in extraordinarily complicated cases.

Examination of duty absorption in administrative reviews.—Fi-
nally, section 220(a) mandates special determinations regarding
the absorption of antidumping duties. Duty absorption may occur
when a foreign producer or exporter and its affiliated importer
elect to continue past sales practices and pay the consequent dump-
ing duty rather than reduce or eliminate the dumping. In such cir-
cumstances, the remedial effect of an antidumping order may be
undermined, compared to the effect obtained when sales are to un-
affiliated importers. Section 220(a) amends section 751(a) to re-
quire Commerece, if requested, during the second and fourth admin-
istrative reviews, to determine whether antidumping duties have
been absorbed by a foreign producer or exporter whose merchan-
dise is sold in the United States through a related importer. Com-
merce will then notify the ITC of its findings and the ITC will be
required to take these findings into account when conducting its
five-year (“sunset”) review, as described below.

Changed Circumstances Reviews

Articles 21.2 of the Subsidies Agreement and 11.2 of the Anti-
dumping Agreement call for a review, upon request providing posi-
tive information substantiating the need for review, of outstanding
antidumping and countervailing duty orders or suspension agree-
ments. The administering authorities are to determine whether
dumping or subsidization and injury would be likely to continue or
recur if the duty were revoked or the suspended investigation ter-
minated. These “changed circumstances” reviews are implemented
in U.S. law by section 751(b) of the 1930 Tariff Act. Section 751(b)
provides that, whenever Commerce or the ITC receives information
that shows changed circumstances sufficient to warrant a review of
affirmative final determinations, the agency shall conduct such a
review,

Section 220 amends section 751(b) to clarify the types of deter-
minations and suspension agreements that are subject to these
changed circumstances reviews. In addition, to implement Articles
21.2 and 11.2 of the Subsidies and Antidumping Agreements, re-
spectively, amended section 751(b) incorporates a new substantive
standard for ITC reviews. The amendment, which the Committee
understands is consistent with current ITC practice, requires the
ITC to determine whether revocation of an antidumping or counter-
vailing duty order or termination of a suspended investigation
would be likely to lead to continuation or recurrence of material in-
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jury. With respect to suspension agreements, the ITC will, as under
current law, determine whether a suspension agreement continues
to eliminate completely the injurious effects of imports of the sub-
ject merchandise. As under current law, the party seeking revoca-
tion of an order or termination of a suspended investigation bears
the burden of persuasion with respect to whether there are
changed circumstances sufficient to warrant revocation or termi-
nation, as the case may be. Amended section 751(b) retains the pro-
vision in current law preventing changed circumstances reviews
less than 24 months after notice of an order or a suspension agree-
ment is published.

Sunset Reviews

Articles 21.3 of the Subsidies Agreement and 11.3 of the Anti-
dumping Agreement provide for the termination of countervailing
duty or antidumping duty orders after five years, unless the au-
thorities determine that revocation of the duty would be likely to
lead to continuation or recurrence of subsidization or dumping and
injury. Section 220(a) implements these requirements by amending
section 751 of the 1930 Tariff Act to establish procedures for these
new five-year (“sunset”) reviews.

New section 751(d)(2) requires Commerce to revoke an order or
terminate a suspended investigation after five years unless Com-
merce determines that dumping or a countervailable subsidy would
be likely to continue or recur and the ITC determines that injury
would be likely to continue or recur. Amended section 751(c) estab-
lishes the procedures for ITC and Commerce sunset reviews. These
provisions are described below.

Automatic initiation of sunset reviews.—Amended section 751(c)
requires Commerce and the ITC to conduct a “sunset” review every
five years after the date of publication of: an antidumping or coun-
tervailing duty order; an injury determination in a countervailing
duty proceeding under new section 753 (as established in section
271 of this bill); notice of acceptance of a suspension agreement; or
a determination to continue an order or suspension agreement fol-
lowing a prior sunset review or changed circumstances review. The
substantive standards for ITC and Commerce reviews are set forth
in new section 752 of the 1930 Tariff Act, enacted in section 221
of this bill, as described below.

Under amended section 751(c), Commerce will publish, at least
30 days before the end of the fifth anniversary of the order, agree-
ment or determination, a notice of initiation in the Federal Reg-
ister requesting interested partiss to provide a statement of their
willingness to participate in a sunset review by providing informa-
tion requested by Commerce and the ITC, a statement of the likely
effects of revocation or termination, and industry data or other in-
formation requested by the agencies. The Committee expects that,
normally, Commerce will initiate reviews shortly before the 30-day
period begins. However, the Committee intends that, under this
provision, Commerce will have the discretion to initiate reviews
earlier if requested to do so by the petitioner. It is the Committee’s
view that this should provide a mechanism for consolidating the re-
views of orders or suspended investigations that would not other-
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wise be grouped together, in the interests of minimizing the costs
to all interested parties and promoting administrative efficiency.

Revocation or termination for non-response or inadequate re-
sponse to notice of initiation.—Amended section 751(c) further pro-
vides that, if no domestic interested parties respond to the notice,
Commerce will issue, within 90 days, a final deter;nin{altior} revok-
ing the order or terminating the suspended investigation in ques-
tion. If the responses to the notice are inadequate, Commerce and
the ITC may issue a final determination based on the facts avail-
able. In such cases, Commerce’s determination is due within 120
days after the initiation of a review and the ITC’s determination
within 150 days after initiation. The Committee intends that the
two agencies evaluate independently the adequacy of responses and
whether to issue a determination based on the facts available with-
out further fact-gathering, since each agency will be relying on dif-
ferent information from different sources to conduct its reviews.
Moreover, it is the Committee’s expectation that the agencies will
approach these expedited reviews with caution. The standard for
judging the adequacy of information should not be so high as to
lead the agencies to disregard fairly complete information submit-
ted by parties clearly willing to participate. In cases where some,
but not all, interested parties respond to the notice of initiation,
the Committee intends that Commerce and the ITC carefully evalu-
ate the shares of the market represented by the responding parties
in deciding whether the responses are adequate to warrant a full-
fledged review. The Committee does not intend to establish a strict
numerical test for determining adequacy. Rather, the agencies
should evaluate the responses on a case-by-case basis. In sunset re-
views of countervailing duty proceedings, the Committee notes that
the participation of the foreign government in question is essential.
If that government does not indicate a willingness to participate
and provide requested information, the Committee intends that the
Commerce Department should make its determination based on the
evidence provided by the domestic industry.

Waiver of participation in Commerce sunset reviews.—Amended
section 751(c) allows certain parties (foreign producers, importers,
the exporting country) to elect to participate in the ITC’s review,
but not in Commerce’s review. If any party exercises this waiver
option, Commerce will conclude, with respect to that party, that
revocation of an order or termination of a suspended investigation
would be likely to lead to continuation or recurrence of dumping or
subsidization, as the case may be. The Committee has made this
option available in an effort to reduce the burden on all parties.

Time leL_ts for standard sunset reviews.—In cases other than
those in which a sunset review has been truncated for lack of re-
sponse or inadequate response or in which a party has exercised
the waiver option described above, Commerce must make its deter-
mination within 240 days of initiation. If Commerce’s determina-
tion is affirmative, the ITC must make its final determination
within 360 days after initiation. These periods may be extended by
up to 90 days in extraordinarily complicated reviews, which, as de-
fined in revised section 751(c), include those involving a large num-
ber of issues or firms, complex issues, “grouped” reviews, or “transi-
tion” orders (as described below). ’
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The implementing bill authorizes the ITC, in consultation with
Commerce, to group orders together if grouping is appropriate and
will promote administrative efficiency. It is the Committee’s view
that the ITC, where appropriate, should group together reviews of
the same domestic like products. The Committee believes that the
ITC should also have the discretion to group together reviews in-
volving related like products or the same or related producers.
With respect to the first sunset review conducted after the WTO
enters into force for the United States, the Committee expects the
ITC, given the vast number of orders to be reviewed, to group or-
ders together to the maximum extent possible. Where reviews have
been grouped, the ITC’s final determination will be made not later
than 120 days from the date that Commerce has issued its final de-
terminations with respect to the last order or agreement in that
group; a 90-day extension is permitted in extraordinarily com-
plicated reviews.

Transition period.—Section 220 establishes, in new section
751(c)(6) of the 1930 Tariff Act, a special procedure for reviews of
orders that are in effect as of the date of entry into force for the
United States of the WTO. Such orders are deemed, pursuant to
this new section, to be imposed on that date. Section 751(¢)(6) pro-
vides that these transition reviews shall be initiated no earlier
than 18 months before their fifth year anniversary and completed
no later than 18 months after that anniversary, and that no such
order shall be terminated before the end of the fifth year. Com-
merce, in consultation with the ITC, will determine the sequence
of transition reviews. Section 220 of the implementing bill provides
that, normally, older orders will be reviewed first.

Judicial review of sunset determinations.—Section 220(b) of this
bill amends section 516A of the 1930 Tariff Act to provide that
final determinations in sunset reviews based on no or inadequate
responses from interested parties will be subject to judicial review
(or, in the case of goods from Canada or Mexico, binational panel
review) under an “arbitrary or capricious” standard. (Reviews
based on a full investigation are reviewable under the “substantial
evidence” standard.)

Review Determinations

(Section 221)

Section 221 creates new section 752 of the 1930 Tariff Act, as
amended, which sets forth the standards to be applied by Com-
merce and the ITC in conducting changed circumstances reviews
under section 751(b) and sunset reviews under section 751(c).
These sections set forth the substantive standards that each agency
will apply in conducting the reviews required by Articles 21.2 and
21.3 of the Subsidies Agreement and Articles 11.2 and 11.3 of the
Antidumping Agreement.

Standards for ITC Sunset Reviews

General considerations.—New section 752(a) establishes the
standards that the ITC will apply in conducting its sunset and
changed circumstances reviews. The Committee recognizes that
these inquiries are inherently speculative and acknowledges that
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such predictive inquiries may suggest a number of possible out-
comes. Accordingly, the possibility that there are other likely out-
comes does not mean that an ITC determination that revocation or
termination would be likely to lead to continuation or recurrence
of injury is erroneous, as long as the determination is reasonable
in light of the facts in each review. ) .

Under new section 752(a), the ITC is required to determine
whether the revocation of an antidumping or countervailing duty
order or the termination of a suspended investigation would be
likely to lead to continuation or recurrence of material injury with-
in a reasonably foreseeable time. The Committee intends that this
standard apply in all reviews, regardless of the nature of the ITC’s
original determination. That is, whether the original determination
is based on a finding of material injury, threat of material injury,
or material retardation of an industry, the same standard—the
likelihood of material injury—will apply in sunset and changed cir-
cumstances reviews. The Committee intends that this same stand-
ard apply as well to investigations that were suspended because of
the acceptance of a suspension agreement and never completed.

The Committee notes that the standard set forth in new section
752(a) for sunset and changed circumstances reviews is not the
same standard as that employed by the ITC in making its deter-
minations of material injury or threat of material injury. In the
material injury analysis, the ITC is required to look at whether
there is current material injury by reason of the subject imports.
In its threat analysis, the ITC examines whether, given the status
quo, material injury is imminent. Under the likelihood of continu-
ation or recurrence of material injury standard that will be em-
ployed in sunset and changed circumstances reviews, the ITC must
decide the likely impact, in the reasonably foreseeable future, of an
important change in the status quo—the revocation of an anti-
dumping or countervailing duty order or the termination of a sus-
pended investigation.

Consideration of prior injury determinations.—In making its de-
termination, section 752(a)(1) requires the ITC to consider the like-
ly volume, price effects, and impact of imports on the domestic in-
dustry if the order is revoked or the suspended investigation termi-
nated. In doing so, the ITC must take into account a number of
considerations. Sect;on 752(a)(1)(A) requires the ITC to consider its
prior injury determn_lations, if any, including the volume, price ef-
fect, and impact of imports on the industry before the order was
issued or the suspension agreement accepted. The Committee be-
lieves that this is an important consideration since this is the most
recent period in which imports of the merchandise under review
competed in the U.S. market free of the discipline of an order or
a suspension agreement. The Committee intends that, if the ITC
finds that the conditions that led to the initial finding of material
injury, threat, or material retardation are likely to recur, it would
be reasonable for the ITC to conclude, in its sunset or changed cir-
cumstances reviews, !;h?t there is a likelihood of continuation or re-
currence of material injury. The Committee notes that another pro-
vision of this bill, included in section 226, should assist the ITC in
its analysis; that provision expressly allows certain proprietary in-
formation originally submitted to the ITC in connection with an in-
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vestigation or review to be used in connection with sunset or
changed circumstances reviews involving the same merchandise.

Improvements in the state of the industry.—Section 752(a)(1)(B)
requires the ITC to consider whether any improvement in the state
of the industry is related to the existence of the order or the sus-
pension agreement. The Committee believes that this is an impor-
tant inquiry. An antidumping or countervailing duty order or sus-
pension agreement is expected to have a beneficial effect on the do-
mestic industry. The Committee does not, therefore, believe that
the ITC should find that there is no likelihood of continuation or
recurrence of material injury simply because the industry has im-
proved after an order was imposed or a suspension agreement ac-
cepted. Moreover, an improvement in the condition of the industry
after an order is imposed or a suspension agreement is accepted
may indicate that the industry is likely to deteriorate if the order
is revoked or the suspended investigation terminated.

Industry vulnerability.—Under section 752(a)}1)(C), the ITC is in-
structed to consider whether the industry is vulnerable to material
injury if the order is revoked or the suspended investigation termi-
nated. The term “vulnerable” relates to susceptibility to material
injury by reason of dumped or subsidized imports. The Committee
notes that the concept of “vulnerability” is derived from existing
standards for material injury and threat of material injury. In ma-
terial injury determinations, the ITC considers other factors, in ad-
dition to imports, that may be contributing to overall injury. These
other factors may account for the injury, but they may also dem-
onstrate that an industry is facing difficulties from a number of
sources and is vulnerable to dumped or subsidized imports. In
threat determinations, the ITC assesses current trends and com-
petitive conditions in the marketplace to determine the probable fu-
ture impact of imports on the domestic industry and whether it is
vulnerable to future harm.

Similarly, under new section 752(a)(1)(C), if an industry is in a
weakened state at the time of a changed circumstances or sunset
review, the Committee intends that the ITC should consider wheth-
er the condition of the industry will deteriorate further upon rev-
ocation of an order or termination of a suspended investigation.
The ITC should also consider whether the industry’s weakened
state could be due to the ineffectiveness or circumvention of an
antidumping or countervailing duty order or suspension agreement.

Consideration of duty absorption.—New section 752(a)(1XD) re-
quires the ITC, in sunset reviews of orders or suspension agree-
ments arising out of antidumping investigations, to take into ac-
count certain findings of the Commerce Department regarding the
absorption of antidumping duties. This requirement arises out of
the concern that, in some cases, importers affiliated with exporters
or producers of dumped merchandise, may pay the antidumping
duty after imposition of an order rather than eliminate the dump-
ing, thus insulating the first unrelated buyer in the United States
from the effects of an antidumping order. The Committee notes
that current Commerce Department regulations prohibit exporters
or producers from paying directly or reimbursing unrelated import-
ers for antidumping duties.
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Section 220(a), described above, requires the Commerce Depart-
ment, if requested to do so in its second and fourth administrative
reviews, to determine whether antidumping duties have been ab-
sorbed by a foreign producer or exporter whose merchandise is sold
in the United States through a related importer. Commerce must
then notify the ITC of its findings.

Under new section 752(a)(1)(D), established in section 221 of the
implementing bill, the ITC must take these findings into account.
The Committee believes that the extent of duty absorption is rel-
evant to both the Commerce Department’s and the ITC’s analysis
in sunset reviews. With respect to the Commerce Department’s
analysis, duty absorption is a strong indicator that current dump-
ing margins may not be indicative of the margins that would exist
if an order were lifted. Similarly, with respect to the ITC’s analysis,
duty absorption may indicate that a producer or exporter may be
able to market more aggressively if an order is lifted as a result
of a sunset review. The Committee believes that it would be helpful
to the ITC’s analysis for the Commerce Department’s findings on
dpty absorption to include, to the extent practicable, some indica-
tion of the magnitude of the absorption.

_This provision is intended to deter absorption of antidumping du-

ties. Those exporters or producers who absorb duties will encounter
an additional hurdle in sunset reviews that will make it more dif-
ficult to obtain revocation of an order or termination of a sus-
pended investigation. .
. Evaluation of import volume, price effects and impact on domestic
industry—New section 752(a)(2) sets forth the factors that the ITC
will consider in evaluating the likely volume of imports if an order
is revoked or a suspension agreement terminated. These, as well as
the factors set forth in new sections 752(a)3) and (4) relating to
the price effects and impact of imports on the domestic industry,
parallel the factors that the ITC considers in its standard material
Injury analysis. In evaluating whether the likely volume of imports
would be significant if the order were revoked, new section
752(a)(2) requires the ITC to consider all relevant economic factors,
including any likely increase in production capacity or existing un-
used capacity in the exporting country; existing inventories of the
product or likely increases in such inventories; the existence of bar-
riers to importation of the product into other countries; and the po-
tential for product-shifting if facilities in the foreign country that
can be used to make the product are currently being used for other
products.

As set forth in new section 752(a)(3), in evaluating the likely
price effects of imports, the ITC will consider whether there is like-
ly to be significant price underselling by imports of the product and
whether such imports are likely to have significant price depress-
Ing or price suppressing effects on domestic like products. In evalu-
ating the likely impact of imports on the domestic industry, new
section 752(a)(4) requires the ITC to consider all relevant economic
factoys likely to ha\(e a bearing on the state of the industry, includ-
ing likely declines in output, sales, market share, profits, produc-
tivity, return on lnvestments, and capacity utilization; likely nega-
tive effects on cash flow, inventories, employment, wages, growth,
ability to raise capital, and investment; and likely negative effects
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on existing development and production efforts. The ITC must
evaluate all relevant economic factors within the context of the
business cycle and the conditions of competition distinctive to the
affected industry.

New section 752(a)(5) provides that the presence or absence of
any factor shall not necessarily give decisive guidance with respect
to whether material injury is likely to continue or recur. In making
a determination whether material injury is likely to continue or
recur within a reasonably foreseeable time, the ITC is to consider
that the effects of revocation may not be imminent, but may only
manifest themselves over a longer period.

Magnitude of the margins of dumping or subsidization.—Under
new section 752(a)(6), the ITC is also authorized to consider the
magnitude of the dumping or subsidy margin and information re-
garding the nature of the subsidy in determining whether injury is
likely to continue or recur in the event of revocation of an order
or termination of a suspended investigation. Because the expertise
with respect to the determination of the margins of dumping and
subsidization resides with the Commerce Department, and not the
ITC, the Committee intends that the ITC, if it chooses to consider
the margins, use only those provided to it by Commerce, as pro-
vided in new sections 752(b) and (c).

Cumulation in sunset reviews.—New section 752(a)(7) allows the
ITC to assess cumulatively the volume and effects of imports of the
product from all countries as to which sunset reviews were initi-
ated on the same day, if such imports would be likely to compete
with each other and with domestic like products in the U.S. mar-
ket. However, the ITC may not cumulatively assess imports if it de-
termines that they are likely to have no discernible adverse impact
on the industry. The Committee believes that it is appropriate to
preclude cumulation where imports are likely to be negligible.
However, the Committee does not believe that it is appropriate to
adopt a strict numerical test for determining negligibility because
of the extraordinary difficulty in projecting import volumes into the
future with precision. Accordingly, the Committee believes that the
“no discernible adverse impact” standard is appropriate in sunset
reviews. The Committee recognizes that the Commerce Department
will control the date of initiation of sunset reviews, and hence could
preclude cumulation simply by initiating reviews of the same prod-
ucts from different countries on different days where there are no
legitimate reasons for doing so. The Committee intends to monitor
Commerce Department practice closely to ensure that such manip-
ulation does not occur. . i

Sunset reviews in regional industry cases.—In regional industry
cases, new section 752(a)(8) allows the ITC to base its determina-
tion on the regional industry in the original investigation, on an-
other region that satisfies the statutory criteria, or on the United
States as a whole. The ITC is not bound by any determination it
may have made in its original investigation regarding the existence
of a regional industry. The Committee believes that this flexibility
is required because the imposition of an antidumping or counter-
vailing duty order or acceptance of a suspension agreement may
have affected the marketing and distribution of the product in
question.
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Standards for Commerce Reviews

Likelihood of continuation or recurrence of subsidies.—New sec-
tion 752(b) sets forth the standards Commerce will apply in deter-
mining the likelihood of continuation or recurrence of a
countervailable subsidy after revocation of a countervailing duty
order or termination of a suspended investigation. In conducting its
reviews, Commerce will consider: (1) the net countervailable sub-
sidy margin determined in the investigation and subsequent re-
views; and (2) whether there has been any change in the subsidy
program that is likely to affect the magnitude of the net
countervailable subsidy. If good cause is shown, Commerce will also
consider: (1) programs found countervailable in other proceedings
to the extent those programs potentially can be used by the compa-
nies subject to review, and they did not exist at the time the order
was issued; and (2) newly alleged subsidy programs, but only to the
extent Commerce makes an affirmative subsidy determination con-
cerning such programs and the producers subject to review.

It is the view of the Committee that Commerce should give sig-
nificant weight to the continuation of a subsidy program. In most
cases, Commerce should find that, where such programs continue,
countervailable subsidies would be likely to continue or recur if an
order is revoked. Commerce should also give significant weight to
the temporary suspension or partial termination of a subsidy pro-
gram absent significant evidence to the contrary. Normally, these
circumstances would support a determination that subsidization is
lik(fly to continue or recur in the absence of the discipline of an
order.

Likelihood of continuation or recurrence of dumping.—In sunset
reviews of antidumping duty orders or suspension agreements, sec-
tion 752(c) directs Commerce to consider the relationship between
dumping margins and import volumes both before and after an
antidumping order was issued or a suspension agreement accepted.
It is the view of the Committee that declining import volumes, ac-
companied by the continued existence of dumping margins after
the issuance of an order, may provide a strong indication that, if
the order is revoked, dumping would be likely to continue. In con-
trast, the Committee notes that where dumping margins have de-
clined or no dumping margins are found and imports are steady or
increasing, dumping might be less likely to continue or recur if the
order were revoked. In addition, section 752(c) provides that, if
good cause is shown, Commerce must also consider other relevant
price, cost, market, or economic factors.

Submission to ITC of dumping and subsidy margins.—Under
new sections 752(b)3) and (c)3), Commerce must provide the ITC
with the margins of dumping or net subsidies that are likely to pre-
vail if an order is revoked or a suspended investigation terminated.
Normally, Commerce will choose a dumping margin or net
countervailable subsidy that was found in the final determination,
in the original investigation, or in an administrative review.

Zero or de minimis margins.—New sections 752(b)(4) and (c)X4)
provide that a subsidy or dumping margin that is zero or
minimis shall not by itself require Commerce to determine that
there is no likelihood of continuation or recurrence of dumping.
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Definitions

(Section 222)

Section 222 sets forth a number of new definitions applicable to
Title VII proceedings. Some of the definitions reflect substantive re-
quirements of the Subsidies and Antidumping Agreements. Others
clarify terms used throughout Title VII. The key terms are de-
scribed in detail below.

Industry; related parties.—Section 222(a) modifies the definitions
of “industry” and “related party” in several respects. Of greatest
significance, this section amends section 771(4)(B) of the 1930 Tar-
iff Act to conform the definition of “related parties” to Article 16.1
(note 48) of the Subsidies Agreement and Article 4.1 (note 11) of
the Antidumping Agreement.

Under current law, Commerce and the ITC have the discretion
to exclude related parties from the domestic industry. Domestic
producers that are related to exporters or importers or are them-
selves importers of the allegedly dumped or subsidized merchan-
dise are considered “related” under current law. Section 222(a)
amends current law to codify the definition of related parties pro-
vided in Articles 16.1 and 4.1 of the Subsidies and Antidumping
Agreements. Section 771(4)(B) as amended provides that a pro-
ducer and an exporter or importer are related if the producer di-
rectly or indirectly controls either the exporter or the importer; the
exporter or the importer directly or indirectly controls the producer;
a third party directly or indirectly controls the producer and ex-
porter or importer; or the producer and the exporter or importer di-
rectly or indirectly control a third party and there is reason to be-
lieve that the relationship causes the producer to act differently
than an unrelated producer would act. As provided in the Agree-
ments, direct or in({i)rect control is established if a party is legally
or operationally in a position to exercise restraint or direction over
the other party.

Section 222(a) also amends the definition of “industry” to strike
the special reference to wine and grape products which, by its
terms, expired October 1, 1986.

Regional industries.—As noted above, Articles 16.2 of the Sub-
sidies Agreement and 4.1 of the Antidumping Agreement permit
the authorities to base their analyses on regional industries, rather
than an industry in the country as a whole, if, among other things,
there is a concentration of dumped or subsidized imports into an
isolated market. These provisions are implemented in U.S. law by
section 771(4)(C) of the 1930 Tariff Act. Section 222(a)(2) amends
section 771(4)C) by defining the term “regional industry” to mean
the domestic producers within a region who are treated as a sepa-
rate industry under section 771(4)(C). L .

With respect to the concentration of dumped or subsidized im-
ports, the Committee expects that concentration will be found to
exist if the ratio of the subject imports to consumption is clearly
higher in the regional market than in the rest of the U.S. market
and if such imports into the region account for a substantial pro-
portion of total subject imports entering the United States. In this
regard, the Committee does not intend that there be a ‘fbe'nchmark”
proportion of imports that enter the region relative to imports that
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enter the United States, either eighty percent or any other percent-
age, which is applicable in every case, and below which the ITC
cannot determine that imports are concentrated. Mitsubishi Mate-
rials Corp. v. United States, 820 F. Supp. 608, 614-615 (Ct. Int1
Trade 1993). Rather, concentration should be assessed on a case-
by-case basis, and no “precise mathematical formula [is] reliable in
determining the minimum percentage which constitutes sufficient
concentration because cases before the {ITC] are likely to involve
different factual circumstances.” Id., (quoting Certain Steel Wire
Nails from the Republic of Korea, Inv. No. 731-TA-26 (Final),
USITC Pub. 1088 (Aug. 1980) at 11 (citations omitted.)

ITC consideration of the magnitude of the margin of dumping.—
Article 3.4 of the Antidumping Agreement requires the authorities,
in making their injury determinations in antidumping investiga-
tions, to consider all relevant economic factors, including the mag-
nitude of the margin of dumping. Section 222(b)(1) amends section
771(7XCX)iii), which sets forth the factors the ITC must evaluate in
examining the impact of imports on the domestic industry. The
amendment modifies the list of factors to incorporate the mag-
nitude of the margin of dumping. This amendment is not intended
to alter the requirement in current law that none of the factors the
ITC evaluates 1s necessarily dispositive in its material injury anal-
ysis.

Captive production.—Section 222(b)(2) of the implementing bill
further amends section 771(7)C)iii) by replacing clause (iv) relat-
ing to cumulation with a special provision regarding captive pro-
duction. (The standards and conditions for cumulation are set forth
in section 222(e) of this bill.)

Under current law, the ITC is directed to evaluate all relevant
economic factors within the context of the business cycle and condi-
tions of competition that are distinctive to the domestic industry.
In that connection, section 222(b)(2) adds a new provision to section
T71(7XC) to address situations in which vertically integrated U.S.
producers sell a significant volume of their domestic production to
U.S. customers (i.e., the merchant market) and internally transfer
a significant volume of their production of that same product for
further internal processing into a distinct downstream article (i.e.,
captive production). In such circumstances, amended section
7T1(7)(CXiv) directs the ITC, in determining market share and the
factors affecting financial performance of the domestic industry, to
focus primarily on the merchant market for the product in question
if certain conditions are met. These conditions are that: (1) the do-
mestic like product produced that is internally transferred for proc-
essing into the downstream article does not enter the merchant
market for the domestic like product; (2) the domestic like product
is the predominant material input in the production of the down-
stream article; and (3) the production of the domestic like product
sold in the merchant market is not generally used in the produc-
tion of that downstream article.

Where the captive production provision applies, the Committee
intends that the ITC focus primarily on the merchant market in
analyzing the market share and various factors relating to the fi-
nancial performance of the domestic industry. This does not require
the ITC to focus exclusively on the merchant market in its analysis
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of market share and financial performance. In the view of the Com-
mittee, the basis for this analysis is the recognition that, in such
a captive production situation, the imports compete primarily with
sales of the domestic like product in the merchant market, not with
the inventory internally transferred for processing into a separate
downstream article. The Committee believes that this provision is
fully consistent with the Antidumping and Subsidies Agreements.

The Committee intends that the terms “captive production,”
“merchant market” sales, and “downstream article” be defined in
the following manner. “Captive production” refers to production of
the domestic like product that is not sold in the merchant market
and that is processed into a higher-valued downstream article by
the same producer. Selling in the “merchant market” refers to sales
of the domestic like product to unrelated customers. A “down-
stream article” is an article distinct from the domestic like product
but is produced from that product; it is not necessarily a “down-
stream product” within the meaning of section 780(d). The Commit-
tee expects the ITC to determine on a case-by-case basis whether
the volume sold in the merchant market and internally transferred
is significant. Captive production and merchant sales are signifi-
cant if they are of such magnitude that a more focused analysis of
market share and financial performance is needed for the ITC to
obtain a complete picture of the competitive impact of imports on
the domestic industry.

As amended section 777(7)(C)iv) states, the captive production
provision is applicable if the ITC, in addition to finding that the
volumes of the domestic like product sold in the merchant market
and transferred internally for processing into a distinct down-
stream article are significant, also finds that three other conditions,
as described above, are met.

With respect to the second condition, the domestic like product
should be considered “predominant” only where it is the primary
material used in the production of a downstream article. Under the
third condition, the production of the domestic like product sold in
the merchant market will be considered “generally used in the pro-
duction of that downstream article” if a significant portion of the
production that enters the merchant market is actually processed
into the same downstream article as that produced from the inter-
nally-transferred captive production. Whether the domestic like
product sold in the merchant market is physically capable of being
processed into the same downstream article (or some other down-
stream article) is not relevant. Rather, the ITC should consider
whether the production sold in the merchant market is actually
used in the production of the same downstream article. .

In cases in which this captive production provision applies, the
ITC must determine the extent to which the imports of the subject
merchandise by a related party are sold in the merchant market
or captively consumed by the related-party importer in _the produc-
tion of a downstream article. Imports which are sold in the mer-
chant market should be included in the import penetration ratio for
the merchant market. Imports which are captively consumed by
the related-party importer for processing into a downstream article
should be included in the import penetration ratio for the merchant
market only if the imports compete with sales of the domestic like



56

product. If such imports do not compete with sales of the domestic
upstream like product in the merchant market, the ITC shall in-
clude such imports in the total import share of the industry’s total
production, but not in the import penetration ratio for the mer-
chant market or in any other calculation in which captive domestic
production is excluded. . )

The Committee intends that this captive production analysis
have no effect on the ITC’s like product analysis. The ITC retains
its discretion, in appropriate circumstances, to find that upstream
and downstream articles constitute a single like product, and that
integrated producers participate in a single industry. In such cir-
cumstances, the captive production provision would have no appli-
cation.

Threat of material injury.—Articles 15.7 of the Subsidies Agree-
ment and 3.7 of the Antidumping Agreement set forth the stand-
ards for analyzing whether a domestic industry is threatened with
material injury by reason of dumped or subsidized imports and a
number of specific factors the investigating authorities should take
into account. Section 222(c) of the implementing bill amends sec-
tion 771(7XF) of the 1930 Tariff Act to conform U.S. law to the
Agreements’ requirements.

Amended section 771(7)(F)(i) revises and expands the list of fac-
tors the ITC must consider in its threat analysis. Several factors
in existing law are amended slightly to track more closely the lan-
guage of Articles 15.7 and 3.7. For example, the provision regard-
ing inventories, in amended section 771(7)}F)iXV), requires the
ITC to consider “inventories of the subject merchandise,” in con-
trast with the requirement in current law referring solely to inven-
tories in the United States. This change is intended to make it
clear that the ITC will consider inventories of the subject merchan-
dise, wherever they are located. The Agreements’ lists of threat fac-
tors are illustrative, and not exclusive. Accordingly, amended sec-
tion 771(7)(F)(1) retains additional factors currently set forth in the
law that are not expressly mentioned in the Agreements. The Com-
mittee intends that the ITC take all of these factors into account
in making its determination of threat of material injury.

Section 222(c) also amends section 777(7)(F)(ii) to revise the gen-
eral standards governing the ITC’s threat analysis; these changes
have been made to parallel the language of the Agreements. No
substantive change in the ITC’s analysis is intended. The amend-
ments merely clarify that the ITC must consider the factors noted
above as a whole in making its determination whether further
dumped or subsidized imports are imminent and whether material
injury by reason of imports would occur unless an order is issued
or a suspension agreement accepted. Further, as the Agreements
require, the presence or absence of any factor the ITC is required
to consider shall not necessarily give decisive guidance. And, as
under current law, the ITC’s threat determinations must not be
made on the basis of mere conjecture or supposition.

Negligible imports.—Articles 11.9 and 27.10 of the Subsidies
Agreement and Article 5.8 of the Antidumping Agreement require
immediate termination of antidumping or countervailing duty in-
vestigations if imports are found to be negligible, as defined in
those Articles. Section 222(d) of the implementing bill amends sec-
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tion 771 to add the definitions of “negligible” imports prescribed in
the Agreements.

First, section 222(d) repeals the definition of “negligible imports”
found in section 771(7)(C)Xv). Under current law, the inquiry as to
whether imports are negligible arises only when the ITC cumulates
the impact of imports from two or more countries whose products
are subject to investigation at the same time. This limitation in
current law is not consistent with the new Agreements.

Second, section 222(d) amends the 1930 Tariff Act to add a new
section, 771(24), which incorporates the Agreements’ definitions of
negligible imports in antidumping and countervailing duty inves-
tigations. New section 771(24) establishes the general rule, as set
forth in Article 5.8 of the Antidumping Agreement, that imports
from a particular country are negligible if they account for less
than three percent of total imports of the product in question. The
Committee notes that, although the Subsidies Agreement does not
include the numerical tests for negligible imports set forth in the
Antidumping Agreement, the Committee nonetheless believes it is
appropriate, for administrative consistency, to apply the tests in
both antidumping and countervailing duty investigations.

The new provision requires the ITC to measure negligibility
based on import data available for the most recent 12-month period
preceding the filing of a petition or the self-initiation of an inves-
tigation. In computing import volumes, new section 771(24)(C) rec-
ognizes that data presented in questionnaire responses may be in-
complete or that official import statistics may not conform precisely
to the domestic like product. Accordingly, this new section ex-
pressly permits the ITC to make reasonable estimates on the basis
of available statistics. The Committee does not intend to mandate
any particular method for estimating the share of total imports
held by each subject country. If official statistics concern a basket
tariff provision broader than the like product, the ITC may make
estimates that are, for example, derived from import data obtained
from importers of the foreign like product from countries that are
subject to investigation. While the ITC may choose, where appro-
priate, to seek data from importers that import from countries not
subject to investigation, it is not required to do so. )

Consistent with the Agreements, new section 771(24)(A)(ii) pro-
vides an exception to the general rule for negligibility: Imports
from countries that, individually, account for less than three per-
cent of total imports, but collectively account for more than seven
percent of total imports, will not be considered negligible. New sec-
tion 771(24)A)iii) requires the ITC, when aggregating imports
from the countries under investigation, to disregard imports from
countries whose imports may not be cumulatively assessed, as pro-
vided in section 222(e) of the implementing bill. .

New section 771(24)(A)iv) addresses the issue of imports that
may “potentially” exceed the negligibility thresholds. Under this
new provision, the ITC may not treat imports as negligible if it de-
termines that there is a potential that imports from a country will
imminently account for more than three percent (or that aggregate
volumes of imports from all such countries will imminently exceed
seven percent) of total imports. The ITC may consider such imports
only for purposes of determining threat of material injury. Accord-
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ingly, if the ITC finds that imports are negligible during the 12-
month period examined, but are increasing at such a rate as to in-
dicate that they are likely to exceed imminently the negligibility
threshold, the ITC must not find that such imports are negligible.
The ITC may not make a material injury determination on the
basis of such imports, but shall consider them only in the context
of an inquiry as to whether a domestic industry is threatened with
material injury.

Article 27.10 of the Subsidies Agreement provides for more lib-
eral treatment for imports from developing countries. Imports from
an individual developing country are considered negligible if they
are less than four percent of total imports (rather than three per-
cent). But if imports from developing countries individually ac-
counting for less than four percent are collectively more than nine
percent (rather than seven percent), they will not be considered
negligible. New section 771(24)(B), which will apply to countervail-
ing duty investigations, implements these requirements. The Com-
mittee intends that the Trade Representative will designate the
countries that are to be considered “developing countries” for pur-
poses of this subsection.

Finally, new section 771(24) clarifies that, in regional industry
cases, the basis for determining negligibility will be the volume of
merchandise exported for sale in the region.

Cumulation.—Articles 15.3 of the Subsidies Agreement and 3.3
of the Antidumping Agreement explicitly recognize that investigat-
ing authorities may cumulatively assess the impact on the domestic
industry of imports that are the subject of different antidumping
or countervailing duty petitions if certain conditions are met. Cu-
mulation is authorized only if imports are simultaneously subject
to investigation, the margins of dumping or subsidization deter-
mined with respect to the imports are greater than de minimis,
and a determination is made that cumulative assessment is appro-
priate in light of the conditions of competition between the im-
ported products and between the imported products and the domes-
tic like product. (The term de minimis is defined in section 213 of
the implementing bill for purposes of antidumping investigations
:’nd i;l section 263 for purposes of countervailing duty investiga-
ions.

Under current U.S. law (section 771(7)(C)(iv) of the 1930 Tariff
Act), the ITC is required to assess cumulatively the volume and
price effects of imports from two or more countries if such imports
are subject to investigation and compete with each other and with
the domestic like product unless the ITC determines that such im-
ports are negligible and have no discernible adverse impact on the
domestic industry. Thus, U.S. law, as well as ITC practice, is large-
ly consistent with the Agreements’ requirements. Nonetheless, the
Committee believes that it is desirable to modify the current stand-
ards for cumulation to implement fully Articles 15.3 and 3.3 of the
Subsidies and Antidumping Agreements, respectively.

Section 222(e) amends section 771(7) of the 1930 Tariff Act by
striking the current standards for cumulation in material injury
determinations (cumulation in threat of material injury determina-
tions is discussed below) and adding a new subparagraph (G).
These modifications require the ITC to assess cumulatively the vol-
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ume and effect of imports from all countries with respect to which
petitions were filed on the same day or investigations were self-ini-
tiated by the Commerce Department on the same day. Cumulation
is also required for imports with respect to which petitions were
filed and investigations self-initiated on the same day. Under new
subparagraph (G), cumulation is conditioned on a finding that im-
ports compete with each other and with domestic like products in
the U.S. market. This provision is not intended to change current
ITC practice regarding its analysis of the conditions of competition
in the context of cumulation.

The new cumulation provision retains the exceptions to cumula-
tion that are found in current law. These are set forth in amended
sections 77L(T)G)GIII) and (IV). Section 771(7XG)GiXIII) pro-
vides that, for purposes of making determinations with respect to
countries that are beneficiaries under the Caribbean Basin Eco-
nomic Recovery Act, imports from such countries may be cumu-
lated only with imports from other beneficiary countries. Section
TTUTNG)Hi)IV) provides that imports from Israel shall not be cu-
mulated with imports from other countries unless the ITC first de-
termines that a domestic industry is materially injured or threat-
ened with material injury by reason of imports from Israel. (The
statutory provision refers to any country that is a party to a free
trade area with the United States that entered into force before
January 1, 1987; Israel is the only country to which this designa-
tion applies.)

Two new exceptions to cumulation are also set forth in amended
section 771(7)G)ii). These new provisions, amended sections
771(TXG)(GiXI) and (IT), prohibit cumulation: (1) of imports with re-
spect to which Commerce has made a negative preliminary deter-
mination, unless Commerce subsequently makes a final affirmative
determination before the ITC’s final determination; and (2) of im-
ports that are the subject of investigations that have been termi-
nated. This second new exception implements the Agreements’ re-
quirements, in Articles 15.3 of the Subsidies Agreement and 3.3 of
the Antidumping Agreement, that imports that are negligible or de
minimis may not be cumulated.

In order to comply with the Agreements’ mandate that cumula-
tion is permissible only with respect to imports that are simulta-
neously subject to investigation, the amendments to section
771(7XG) require the ITC to make its determinations, in cases
where imports have been cumulated, based on the record compiled
in the first investigation in which it makes a final determination.
It is the view of the Committee that this should eliminate the need
for the ITC to consider whether imports from the first-decided in-
vestigation that are subject to antidumping or countervailing duty
orders have a continuing effect on imports covered by the subse-
quent investigations at the time the ITC makes its decisions in
those subsequent investigations. However, the parties to each sub-
sequent case will be permitted to comment on the significance of
Commerce’s final determination regarding dumping or subsidiza-
tion, and the final record in the subsequent cases will include the
final Commerce determination and any comments submitted in
connection with that finding.
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Consistent with the Agreements’ requirements for regional in-
dustry cases, amended section 771(7)(G)iv) provides that cumula-
tion will be based on the volume and effects of imports into the re-
gion or regions concerned. .

New section 771(7)(H) concerns cumulation in threat of material
injury determinations. This new section preserves the discretion in
current law (found in section 771(7)(F)(iv), repealed by this imple-
menting bill) permitting the ITC to assess cumulatively the volume
and price effects of imports that compete with each other and with
domestic like products. As is the case with respect to cumulation
in material injury cases, imports may be cumulated only if they are
the subject of petitions that were filed the same day, investigations
that were self-initiated on the same day, or petitions filed and in-
vestigations self-initiated on the same day.

These changes to the standards for cumulation do not affect the
discretion the ITC currently exercises with respect to its consider-
ation of prior unfair imports. The Committee fully intends that the
ITC will retain the discretion to consider whether such prior unfair
imports have rendered the domestic industry more vulnerable to
injury by reason of the dumped or subsidized imports currently
under investigation.

Post-petition information.—Section 222(f) of the bill adds a new
section 771(7)(1), relating to the consideration of post-petition infor-
mation. Under this new section, the ITC is required to consider
whether any change in the volume, price effects, or impact of im-
ports of the subject merchandise since the filing of the petition is
related to the pendency of the investigation. If so, the ITC may re-
duce the weight accorded to the data in making its injury deter-
mination.

The mere filing of an antidumping or countervailing duty peti-
tion can have a significant effect in the market by, for example,
suppressing demand for the imports covered by the petition, caus-
ing import volumes to fall. Similarly, and particularly after the im-
position of provisional duties, there can be price effects on both im-
ports and on the domestic like product. As a consequence, there
may be improvements in the condition of the domestic industry
that are due solely to the pendency of an investigation. It is reason-
able for the ITC to presume that changes in the condition of the
industry, or the volume and price effects of imports that occur in
the period following the filing of a petition, are due to the pendency
of the investigation and, accordingly, in the absence of sufficient
evidence rebutting that presumption and establishing that such
change is related to factors other than the pendency of the inves-
tigation, discount the weight accorded to that data.

Interested parties.—Articles 12.9 of the Subsidies Agreement and
6.11 of the Antidumping Agreement identify those parties that
each WI'O Member must consider an “interested party” for pur-
poses of antidumping and countervailing duty investigations. U.S.
law conforms to the definition in all respects except one: Currently,
trade associations of exporters or producers are not considered “in-
terested parties.” Accordingly, section 222(g) of the implementing
bill amends section 771(9) of the 1930 Tariff Act to incorporate as-

sociations of exporters or producers into the definition of “inter-
ested party.”



61

Ordinary course of trade.—Under Article 2.1 of the Antidumping
Agreement, dumping is measured by comparing the export price of
a product with the comparable price of the like product, in the ordi-
nary course of trade, in the market of the exporting country. Article
2.2.1 further provides that certain below-cost sales may be treated
as not being in the ordinary course of trade.

Section 222(h) of the implementing bill amends the current defi-
nition of “ordinary course of trade,” in section 771(15) of the 1930
Tariff Act, to require Commerce to consider two types of trans-
actions as outside the ordinary course of trade. These are below-
cost sales disregarded pursuant to Article 2.2.1 (as further elabo-
rated in section 224 of the implementing bill) and certain trans-
actions between affiliated parties that are, because of the
unreliability of certain cost elements in these transactions, dis-
regarded for purposes of calculating constructed value or cost of
production. (The provision regarding transactions between affili-
ated parties is currently set forth in current law at section
773(e)(2) of the 1930 Tariff Act and, in its amended form, is in-
cluded in section 224 of this implementing bill, as section 773(f(2).)

The Committee does not intend that these two types of trans-
actions will be the only types of transactions considered to be out-
side the ordinary course of trade. Rather, they are illustrative of
the types of transactions that Commerce may find to be outside the
ordinary course of trade. In appropriate circumstances, the Com-
mittee expects Commerce, consistent with its current practice, to
exclude as outside the ordinary course of trade merchandise sold at
unusual prices or sold pursuant to unusual terms of trade, as well
as merchandise sold to unusual product specifications. The Com-
mittee believes that Commerce should avoid basing normal value
on sales that are extraordinary for the market in question, since
this could affect the “fair comparison” required by Article 2.4 of the
Antidumping Agreement.

Other definitions.—Section 222(i) of the implementing bill further
amends section 771 of the 1930 Tariff Act to set forth additional
definitions of a number of key terms used throughout Title VII.
Three of these, in particular, bear comment.

(1) Exporter or producer.—Section 222(1)(1) adds section 771(28)
to define the term “exporter or producer” to include, where appro-
priate, both the exporter and producer of the merchandise subject
to an antidumping proceeding. This definition is intended to clarify
that, consistent with current Commerce practice, where different
firms perform the production and selling functions, Commerce may
include the costs, expenses and profits of each firm in calculating
cost of production and constructed value as provided for in section
773 of the 1930 Tariff Act (as amended by section 224 of this imple-
menting bill). )

(2) Affiliated parties.—The Subsidies and Antidumping Agree-
ments, in Articles 16.1 and 4.1, respectively, use the term “related
parties” in the context of determining whether a specific producer
should be considered part of the domestic industry. For purposes
of U.S. law, to avoid confusion with other circumstances in which
the relationship between parties is relevant, this bill adopts the
term “related parties” to refer to those situations contemplated by
Articles 16.1 and 4.1. Accordingly, section 222(a) of this bill, as de-
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scribed above, incorporates the Agreements’ definition of “related
parties” by amending section 771(4)(B) of the 1930 Tariff Actg. Fgr
other circumstances in which the relationship between parties is
relevant, the bill adopts the term “affiliated parties.” Section 222(i)
defines the term “affiliated parties” by adding a new section, sec-
tion 771(33), to the 1930 Tariff Act.

The new definition is based on current section 773(e)(4) of the
1930 Tariff Act. New section 771(33) modifies section 773(e)(4) in
the following three respects. First, the term is now “affiliated par-
ties,” rather than “related parties.” Second, the definition is moved
from section 773(e)(4) to section 771, which includes the definitions
of other terms used in Title VII. And third, although the definition
of “affiliated parties” is largely based on the definition of “related
parties” currently set forth in section 773(e)(4), one factor has been
added. Consistent with the Agreements, parties are also considered
to be affiliated if one person controls any other person. And as pre-
scribed in the Agreements, a person shall be considered to control
another if that person is legally or operationally in a position to ex-
ercise restraint or direction over that other person.

(3) Exporter.—Section 222(i)(2) of the implementing bill repeals
the term “exporter” currently found in section (771)13) of the 1930
Tariff Act. Commerce has used this definition primarily to establish
whether an importer is sufficiently related to an exporter or pro-
ducer as to warrant the use of the exporter’s sales price methodol-
ogy, set forth in current law in section 772(c) of the 1930 Tariff Act.
The use of the “constructed export price” methodology (as set forth
in section 223 of the bill), which is the successor to the exporter’s
sales price methodology, turns instead on the “affiliation” between
the importer and exporter or producer. Thus, it is the application
of the term “affiliated parties,” as described above, that will deter-
mine the use of the constructed export price methodology. As a con-
sequence, the definition of the term “exporter” is no longer nec-
essary and is repealed.

Export Price and Constructed Export Price

(Section 223)

_Article 2.1 of the Antidumping Agreement sets forth the defini-
tion of the term “dumping.” Under that Article, a product is consid-
ered to be dumped, i.e., introduced into the commerce of another
country at less than its “normal value,” if the “export price” of the
product is less than the comparable price of the product sold in the
ordinary course of trade in the market of the exporting country. Ar-
ticle 2.2 further specifies how “normal value” is to be determined.
Article 2.3 provides that, where there is no export price or in cases
where the export price is unreliable because of transactions be-
tween related parties, the export price may be constructed on the
basis of the sale to the first unrelated purchaser. Article 2.4 re-
quires a “fair comparison” between the export price (or constructed
export price) and the normal value and provides that the compari-
son should be made at the same level of trade, normally at the ex-

factory level, and in respect of sales made as nearly as possible at
the same time.
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These basic requirements have been carried over from the 1979
Antidumping Agreement, and are implemented in U.S. law in sec-
tions 772 and 773 of the 1930 Tariff Act, as amended. The new
Antidumping Agreement also sets forth in much greater detail the
methodology that countries should use to calculate normal value,
export price and any necessary adjustments in order to achieve the
required “fair comparison.” Sections 223 and 224 of this bill amend
sections 772 and 773 to bring U.S. antidumping methodology into
conformity with the new Antidumping Agreement.

Terminology.—Section 223 of the bill amends section 772 of the
1930 Tariff Act to incorporate the Agreement’s terminology and
modify the methodology for establishing export price (or con-
structed export price). Thus, the term “purchase price” under cur-
rent law becomes “export price” and the term “exporter’s sales
price” becomes “constructed export price.”

Basis for calculation.—As is the case under current law, if the
first sale to an unaffiliated purchaser in the United States (or to
an unaffiliated purchaser for exportation to the United States) is
made by the producer or exporter before the date of importation
into the United States, the price of that sale, as adjusted pursuant
to section 772(c) (discussed below), becomes the basis for compari-
son and is called the “export price.” If, however, before or after the
time of importation, the first sale in the United States to an unaf-
filiated person is made by (or for the account of) the producer or
exporter or by a seller in the United States affiliated with the pro-
ducer or exporter, that sale will be the basis for the calculation; the
price of that sale, as adjusted pursuant to sections 772(c) and (d),
discussed below, is the “constructed export price.”

Adjustments for export price and constructed export price.—
Amended section 772(c) sets forth the adjustments that Commerce
must make to both the export price and the constructed export
price. Amended section 772(c)(1) provides that the price used to es-
tablish the export price or constructed export price will be in-
creased by: (1) the amount of packing costs for shipment to the
United States, if such costs are not included in the price; (2) the
amount of duty drawback on the export sale (that is, the amount
of duties rebated or not collected by reason of the exportation); and
(3) the amount of any countervailing duty imposed on the merchan-
dise to offset an export subsidy. These adjustments are identical to
the adjustments required in current law, with one exception. Cur-
rent law, at section 772(d)(1)(C), also requires that Commerce in-
crease the purchase price or exporter’s sales price by the amount
of any taxes imposed in the country of exportation on the exported
merchandise or components thereof which have been rebated (or
not collected) by reason of the exportation, but only to the extent
that such taxes are added to or included in the price of the foreign
like product when sold in the exporting country. The implementing
bill, in section 224, requires that these taxes be deducted from nor-
mal value; this provision is discussed further below.

Under amended section 772(c)(2), Commerce is required to re-
duce the prices used to establish export price or constructed export
price by the amount of: (1) any transportation, warehousing, and
other expenses included in the price that were incurred in bringing
the subject merchandise from the original place of shipment in the
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exporting country to the place of delivery in the United States; and
(2) if inc%uded in the price, any export taxes, duty, or other charges
imposed by the exporting country. These adjustments are provided
for under current law; however, the implementing bill clarifies that
the deduction for transportation and other expenses applies to ex-
penses incurred from the original place of shipment.

With respect to the reductions in export price or constructed ex-
port price that amended section 772(c)(2) requires, the Committee
is aware that Commerce, by regulation, deducts from the U.S. price
(i.e., export price or constructed export price under the new termi-
nology adopted in this legislation) the amount of any antidumping
duty which the producer or reseller pays directly on behalf of the
importer or reimburses to the importer. The Committee expects
that Commerce will continue to make this deduction. It is the view
of the Committee, however, that there is no reason to differentiate
between the reimbursement of antidumping duties and the reim-
bursement of countervailing duties in calculating export or con-
structed export price in antidumping proceedings. Accordingly, the
Committee expects the Commerce Department to amend its regula-
tions to require a reduction in the export or constructed export
price for countervailing duties directly paid or reimbursed to im-
porters. With respect to the adjustments required to be made to
constructed export price, the Committee is aware that the issue of
whether an antidumping duty should also be treated as a cost in
exporter’s sales price (i.e., constructed export price under the new
terminology) cases is currently pending in several cases before the
Court of International Trade. The Committee expects the Com-
merce Department to administer the new law in a manner consist-
ent with final judicial interpretations made in those cases.

Additional adjustments for constructed export price.—As under
current law, Commerce will make additional adjustments for con-
structed export prices. Revised section 772(d) requires Commerce to
deduct from the price that is used to establish the constructed ex-
port price the amount of the following expenses and profit associ-
ated with selling the merchandise in the United States: (1) commis-
sions; (2) expenses that result from and bear a direct relationship
to the sale, including credit expenses, guarantees and warranties;
(3) any selling expenses that the seller assumes (i.e., pays on behalf
of the buyer); (4) any indirect selling expenses; (5) tﬁe cost of any
further manufacture or assembly in the United States (subject to
the S{)eclal rule established in section 772(e), as amended); and (6)
an allowance for profit allocable to the selling, distribution and fur-
ther manufacture and assembly activities in the United States.

* Adjustments for commissions, direct and indirect selling ex-
penses and assumptions.—Amended section 772(d)(1)(A) directs
Commerce, as under current law, to deduct commissions in-
curred in the United States for selling the subject merchandise
in the U.S. market. With respect to the deduction for direct
se]]mg_equnses, amended section 772(d)(1)(B) provides an il-
lustrative list of the types of expenses the Committee expects
Commerce will consider to be direct selling expenses. Com-
merce will deduct these or other eligible expenses, where a de-
duction is warranted, to the extent that they are incurred after
mmportation into the United States. Under amended section
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772(d)(1XC), Commerce is directed to deduct any selling ex-
penses assumed by the seller. The Committee understands
that Commerce currently considers these “assumptions” as di-
rect selling expenses. The addition of this more explicit cat-
egory in the implementing bill is intended to ensure that these
expenses continue to be deducted even though they may in
some cases not precisely meet the new definition of “direct” ex-
penses. And amended section 772(dX1)D) provides, as under
current law, for the deduction of indirect selling expenses. The
Committee intends that this category will, as under current
practice, encompass those expenses that do not result from, or
cannot be tied directly to specific sales, but that may reason-
ably be attributed to such sales.

o Adjustments for further manufacture or assembly in the United
States.—Section 223 also revises the required adjustment, pro-
vided for in current law in section 772(e}3) of the 1930 Tariff
Act, for any increased value resulting from further manufac-
ture or assembly in the United States after the importation of
the merchandise. Amended section 772(d)(2) requires the de-
duction of the cost of any further manufacture or assembly (in-
cluding additional material and labor), except in certain cir-
cumstances, which are described in amended section 772(e).

Under amended section 772(e), in cases where value is added
in the United States by an importer affiliated with the pro-
ducer or exporter and the value added in the United States is
likely to exceed substantially the value of the subject merchan-
dise, Commerce will determine the constructed export price by
using either one of the following methods: (1) the price of iden-
tical subject merchandise sold by the exporter or producer to
an unaffiliated buyer; or (2) the price of other subject merchan-
dise sold by the exporter or producer to an unaffiliated buyer.
If there is not a sufficient quantity of sales to provide a reason-
able basis for using either of these alternatives or Commerce
otherwise determines that neither of these alternatives is ap-
propriate, Commerce may use any other reasonable method to
establish the constructed export price. _ )

By making these changes, the Committee intends to sim-
plify the methodology Commerce employs for determining the
adjustment for value added in the United States. Under the
formulation in current law, Commerce has confronted, in some
circumstances, the enormous burden of backing out from t}_1e
price of a complex finished product all of the value added in
the United States to arrive at the constructed export price of
a small component that was subject to an antidumping order.
In practice, Commerce simply exempted certain imported com-
ponents from the assessment of antidumping duties. With the
new methodology, such exemption will not occur. )

Under amended section 772(e), where the value added in
the United States by the related importer is likely to exceed
substantially the value of the subject merchandise, Commerce
will, in all cases, determine the constructed export price using
either of the alternatives set forth in the statute, or, if these
are not feasible or appropriate, any other reasonable alter-
native. Any product that is subject to an antidumping order
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will be assessed the appropriate duties. The Committee has not
established a precise numerical test for determining whether
the value added is likely to “exceed substantially” the val_ue of,'
the subject merchandise. However, “exceed substantially’
means that the value added in the United States must be sub-
stantially more than half of the total price of the merchandise.
The Committee intends that the Commerce Department may
estimate the value added in the United States to determine
whether the test has been met. The Committee further expects
that the determination will be made on a case-by-case, product-
by-product basis. .

o Deduction for profits.—Section 223 also adds a new section,
772(d)3), which requires Commerce to deduct from the start-
ing price in the U.S. market an amount for profit, allocated to
the selling, distribution and further manufacturing activities in
the United States. This new section, together with amended
section 772(d)(2), discussed above, implements an element of
Article 2.4 of the Antidumping Agreement. Article 2.4 provides,
in pertinent part, that, in cases involving affiliated parties, al-
lowances for costs incurred between importation and resale,
and for profits accruing, should be made.

Section 223 adds new section 772(f) to set forth the formula
the Commerce Department will use in calculating and allocat-
ing the prefit. Under this new section, the profit that will be
deducted from the starting price in the U.S. (i.e., the price used
to establish the constructed export price) will be determined by
multiplying the total actual profit by the percentage calculated
by dividing total U.S. expenses by total expenses. New section
772(f)(2)(B) defines total U.S. expenses as all of the expenses
deducted under new section 772(d)(1) and (2), that is commis-
sions, direct and indirect selling expenses, assumptions, and
the cost of further manufacture in the U.S. New section
772(f)(2)(C) establishes a hierarchy of methods for determining
total expenses. Total expenses will be the expenses incurred
with respect to the production and sale of the subject merchan-
dise sold in the United States and the foreign like product sold
in the exporting country if Commerce requested these expenses
for purposes of determining normal value and constructed ex-
port price (i.e., if Commerce is conducting a cost of production
investigation). If Commerce did not request these expenses,
then total expenses will be the expenses incurred with respect
to the narrowest category of merchandise that includes the
subject merchandise and that is sold in both the U.S. and the
exporting country. If the data are not available under either of
these methods, then the amount for actual expenses will be the
expenses incurred with respect to the narrowest category of
merchandise that includes the subject merchandise and that is
sold in all countries. Total actual profit will be based on which-
ever category of merchandise is used to determine total ex-
penses.

The Committee expects Commerce, as required by law, to
verify the data used to establish the amount of the profit de-
duction. The Committee urges Commerce to safeguard against
the manipulation of profit allocations, particularly where a for-
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eign producer or exporter produces a greater range of products
than the product that is the subject of the antidumping inves-
tigation. In cases where there is no profit to be allocated (ei-
ther because profits are zero or the affiliated entity is operat-
ing at a loss in the United States and foreign markets), the
Committee intends that no adjustment for profit will be made.

It is the Committee’s intent that the profit calculation re-
quired by new section 772(d)(3), as amplified in new section
772(f), will have no effect on and will bear no relationship to
the calculation of transfer prices under section 482 of the In-
ternal Revenue Code.

Normal Value

(Section 224)

Article 2 of the Antidumping Agreement sets forth a number of
requirements with respect to the calculation of normal value, which
is (1) the price charged on sales of the like product (i.e., merchan-
dise that is like the merchandise subject to an antidumping inves-
tigation) in the market of the exporting country (home market), (2)
the price charged on sales of the foreign like product in a third
country, or (3) constructed. The calculation of normal value is pro-
vided for in U.S. law in section 773 of the 1930 Tariff Act. Section
224 of the implementing bill amends section 773 to conform U.S.
methodology to the requirements of the Agreement.

Fair comparison.—Amended section 773(a) incorporates the re-
quirement of Article 2.4 of the Antidumping Agreement that a fair
comparison be made between the export price or constructed export
price and the normal value. In order to achieve this fair compari-
son, amended section 773(a) specifies the prices that will be used
as the starting point for the calculation of normal value and enu-
mgi'(ates the adjustments to that starting point that Commerce will
make,

General rule for establishing normal value.—As under current
law, normal value will be established at a time reasonably cor-
responding to the time of the sale used to establish the export price
or constructed export price in question. This general rule, set forth
in amended section 773(a)(1), conforms to the Agreément’s require-
ment in Article 2.4 that the comparison between export price and
normal value shall be in respect of sales made as nearly as possible
at the same time. )

Articles 2.1 and 2.2 of the Antidumping Agreement specify the
sales that should be used to establish normal vatue. Article 2.1 es-
tablishes a preference for the use of home market sales. Amended
section 773(a)(1)(B) implements this preference; it provides that the
price used to establish normal value should be the price at which
the foreign like product is sold for consumption in the home mar-
ket, in the usual commercial quantities, in the ordinary course of
trade, and, to the extent practicable, at the same level of trade as
the export price or constructed export price.

Market viability.—Article 2.2 recognizes, however, that the home
market may not always be a viable market for purposes of compari-
son; in such cases, it should not be used for determining normal
value. Under Article 2.2, when there are no sales of the like prod-
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uct in the ordinary course of trade in the home market, or, because
of the particular market situation or the low volume of sales in the
home market, such sales do not permit a proper comparison, nor-
mal value may be established by using either sales to a third coun-
try or by constructing the value of the product.

New section 773(a)(1)(C) implements the Agreement’s home mar-
ket viability test. This new subparagraph further provides that, as
set forth in Article 2.2., note 2, home market sales will normally
be considered insufficient if the quantity (or value) of such sales is
less than five percent of the aggregate quantity (or value) of sales
of the subject merchandise to the United States.

If Commerce determines that the home market is not viable, new
section 773(a)(1XB)(ii) permits Commerce to determine normal
value in a third country. In order to ensure, however, that the
third country market is a viable market, a viability test similar to
that used for home market sales is applied. Third country sales
may be used if the price at which the merchandise is sold in that
market is representative, the aggregate quantity (or value, if quan-
tity is not appropriate) is five percent or more of the aggregate
quantity (or value) of sales to the United States, and Commerce
does not determine that the particular market situation in that
third country prevents a proper comparison.

These new viability requirements change current U.S. law in sev-
eral important respects. Under current law, home market viability
is determined by comparing the volume of home market sales to
the volume of sales to countries other then the United States.
Under these new provisions, viability will be measured by compar-
ing home market sales with sales to the United States. And under
current law, if the home market is not viable, normal value may
be established by using collective sales to multiple third countries.
Under Article 2.2, as implemented in new section 773(a)(1)XB)(ii),
normal value may only be established by using sales to a single
third country.

Fictitious markets and pretended sales.—Section 224 of the im-
plementing bill, in amended section 773(a)(2), consolidates the pro-
visions of current law regarding fictitious markets (found in cur-
rent law in section 773(a)(5)) and pretended sales (found in current
law in section 773(a)(1)). No substantive changes to these provi-
sions are intended.

Intermediate country reseller—Article 2.5 of the Antidumping
Agreement provides that, in cases where products are imported
from an intermediate country, rather than directly from the coun-
try of origin, normal value will normally be based on the com-
parable price in the intermediate country. However, Article 2.5 pro-
vides an illustrative list of circumstances in which normal value
may be based on the country of origin. These circumstances in-
clude, for example, situations in which goods are merely trans-
shipped through the country of export; such goods are not produced
in the country of export; or there is no comparable price for them
in the country of export.

In current law, under section 773(f) of the 1930 Tariff Act, nor-
mal value is presumed to be based on the country of origin unless
certain conditions are met. Article 2.5 presumes that normal value
will be based on the intermediate country, unless certain cir-
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cumstances arise. Section 224 of the implementing bill redesignates
and revises section 773(f) as amended section 773(a)3) to conform
U.S. law to the requirements of Article 2.5.

Amended section 773(a)(3) identifies four situations in which nor-
mal value will be determined in the country of origin, rather than
in the intermediate country. Two of these situations are taken di-
rectly from the provisions of Article 2.5: The subject merchandise
is merely transshipped through the intermediate country; or the
foreign like product is not produced in the intermediate country.

The third situation identified in amended section 773(a)(3) is
that the sales in the intermediate country do not satisfy the mar-
ket “viability” conditions established in new section 773(a)(1)(C),
that is, there are no sales of the foreign like product in the inter-
mediate country; the quantity of such sales is insufficient (normally
less than five percent of sales to the United States) to permit a
proper comparison; or the particular market situation in the inter-
mediate country otherwise does not permit a proper comparison.
This provision is derived from Article 2.5, which permits the estab-
lishment of normal value in the country of origin if there is “no
comparable price” in the intermediate country.

Amended section 773(a)(3) provides a fourth circumstance where
it may be proper to establish normal value in the country of origin
rather than the intermediate country: When the producer knew at
the time of the sale that the subject merchandise was destined for
exportation. This paraphrases the requirement in current law that
Commerce may base normal value on sales in the intermediate
country only if the producer in the country of origin did not know
that the seller intended to export the merchandise to the inter-
mediate country. The Committee believes that the circumstance de-
scribed in amended section 773(a)3) may be an appropriate cir-
cumstance in which to base normal value in the country of origin,
rather than the intermediate country, since the producer, knowing
that the merchandise is to be exported, might sell at a lower price
than if the merchandise is intended for domestic consumption. In
such circumstances, the Committee does not believe that it would
be proper to base normal value on intermediate country prices,
which may be dumped prices. The Committee expects that Com-
merce will make its “knowledge” determination based on all rel-
evant evidence.

Use of constructed value to determine normal value.—As under
current law (section 773(a)(2)), the bill (amended section 773(a)(4))
allows Commerce, in lieu of using third country sales, to construct
the normal value of the merchandise. The Committee intends that,
as is presently the case, Commerce may use either third country
sales or constructed value to establish normal value.

Indirect sales or offers for sale.—Section 224 of the bill incor-
porates the provisions of current law, at section 773(a)(3), regard-
ing indirect sales and offers for sales. The bill renumbers this pro-
vision—it becomes amended section 773(a)(5)—and makes technical
and conforming changes to reflect the terminology of the Agree-
ment. No substantive changes are intended.

Adjustments to normal value.—The implementing bill, in new
section 773(a)(6), sets forth the general adjustments to normal
value that Commerce is required to make. Under these provisions,
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Commerce must increase normal value by the amount of U.S. pack-
ing costs. In addition, Commerce must, when included in the price
used to establish normal value, deduct: (1) the cost of packing for
shipment in the exporting country or to a third country; and_ (2)
transportation, warehousing, and other expenses incurred in bring-
ing the merchandise from the original place of shipment in the ex-
porting country to the place of delivery in the exporting country or
a third country. The deduction provided for in (2) is intended to
mirror the deduction of movement charges from export price and
reflects the requirement of Article 2.4 of the Antidumping Agree-
ment, which calls for a comparison of prices normally at the ex-fac-
tory level. Current law does not explicitly provide for this deduc-
tion.

In addition, normal value will be reduced, in new section
773(a)(6)(iii), by the amount of any indirect taxes imposed on the
foreign like product or components thereof that have been rebated
(or not collected) on the subject merchandise, but only to the extent
that such taxes are actually included in the price of the foreign like
product. This constitutes a change from the existing statute (sec-
tion 772(d)), which provides for an adjustment to export price, rath-
er than an adjustment to normal value, for these indirect taxes.

Article 2.4 of the Antidumping Agreement further requires that
“due allowance” be made in each case, on its merits, for differences
which affect price comparability, including differences in conditions
and terms of sale, taxation, levels of trade, quantities, physical dif-
ferences and any other differences that are also demonstrated to af-
fect price comparability. Section 224 implements this requirement
by revising and renumbering the existing provision covering such
adjustments (section 773(a}4)). New section 773(a}6)(C) requires
Commerce to make appropriate adjustments to normal value (in-
creasing or decreasing the price, as appropriate) to account for any
difference (or lack of difference) between normal value and the ex-
port price or constructed export price that is wholly or partly due
to differences in quantities, physical characteristics, or other dif-
ferences in the circumstances of sale. This new section expressly
precludes the double-counting of adjustments.

_Level of trade adjustment and constructed export price offset.—Ar-
ticle 2.4 of the Antidumping Agreement calls for the comparison be-
tween export price and normal value to be made at the same level
of trade. That same Article further provides that, where a con-
structed export price is used, and the adjustments that are made
to establish that constructed export price have affected price com-
parability, the authorities should establish normal value at a level
of trade that is equivalent to the level of trade of the constructed
export price, or make due allowance as warranted.

_To implement these requirements, section 224 first creates sec-
tion 773(a)(7XA) providing for level of trade adjustments. Under
this new provision, Commerce is directed to increase or decrease
normal value to make due allowance for any difference (or lack of
difference) between normal value and export price or constructed
export price that is shown to be due wholly or partly to a difference
in level of trade. To avoid double counting, however, this new sec-
tion expressly precludes level of trade adjustments to account for
differences for which an allowance has already otherwise been
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made. In order to qualify for such a level of trade adjustment, the
differences in levels of trade must (1) involve the performance of
different selling activities, and (2) be demonstrated to affect price
comparability, based on a pattern of consistent price differences be-
tween sales at the different levels of trade in the country in which
normal value is established.

The Committee intends that Commerce make level of trade ad-
justments only when both of the above conditions are satisfied. The
Committee expects Commerce to investigate carefully to determine
whether, in fact, different selling activities are performed at the
different levels and that there are consistent, observable and quan-
tifiable price differences between sales at the different levels in the
home or third country markets. If, for example, the performance of
different selling activities suggests that there are different levels of
trade, but the data do not establish a pattern of consistent price
differences, no adjustment should be made. Where a level of trade
adjustment is appropriate, new section 773(a)(7)(A) provides that
the amount of the adjustment will be based on the price differences
between the two levels in the country in which normal value is de-
termined.

In certain circamstances, where normal value is clearly estab-
lished at a level of trade that is a more advanced stage of distribu-
tion than the level of trade of the constructed export price, but the
data available do not provide an appropriate basis to quantify the
level of trade adjustment, new section 773(a)(7XB) requires Com-
merce nonetheless to make an offsetting adjustment. Where war-
ranted, this adjustment, the constructed export price offset, re-
quires Commerce to reduce normal value by the amount of indirect
selling expenses incurred in the country in which normal value is
established, subject to a limit. The limit is the amount of indirect
selling expenses deducted from the constructed export price.

Neither the level of trade adjustment nor the constructed export
price offset should be made where Commerce is able to compare
sales at the same level of trade. Consistent with Article 2.4, which
requires that price comparisons be made at the same level of trade,
Commerce should, to the extent practicable establish normal value
based on home market or third country sales at the same level of
trade as the constructed export price or the starting point for the
export price. Only if Commerce is unable to do so is a level of trade
adjustment or constructed export price offset warranted. This stat-
utogy scheme is designed to ensure that a proper comparison is
made.

Adjustments to constructed value.—In cases where normal value
is based on constructed value, new section 773(a)8) authorizes
Commerce to make appropriate adjustments to constructed value.
The Committee intends that Commerce will make any such adjust-
ments under the same conditions as under current law.

Below-cost sales.—Article 2.2.1 of the Antidumping Agreement
provides that below-cost sales of the foreign like product may be
disregarded in determining normal value if certain conditions are
met. These conditions are that such sales are made within an ex-
tended period of time in substantial quantities and at prices which
do not provide for the recovery of all costs within a reasonable pe-
riod of time. Article 2.2.1 further provides that if prices which are
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below per unit costs at the time of sale are above weighted average
per unit costs for the period of investigation, such prices will be
considered to provide for the recovery of costs within a reasonable
period of time. Two footnotes to this Article further elaborate on
certain of the conditions. Footnote 4 to Article 2.2.1 provides that
the extended period of time should normally be one year, but in no
case less than six months. Footnote 5 provides that below-cost sales
are made in substantial quantities where the weighted average
selling price of the transactions under consideration for the deter-
mination of normal value is below the weighted average per unit
cost or where the volume of sales below per unit costs is at least
20 percent of the total volume of transactions under consideration.

For the most part, Article 2.2.1 is based on U.S. law, which cur-
rently provides for the exclusion of below-cost foreign market sales
as a basis for determining normal value. Section 773(b) of the 1930
Tariff Act provides that home market sales or sales to third coun-
tries are to be disregarded in calculating foreign market value if
they have been made at prices less than the cost of production, if
such below-cost sales have been made: (1) over an extended period
of time; (2) in substantial quantities; and (3) at prices that do not
permit recovery of all costs within a reasonable period of time.
With respect to the consideration of “substantial quantities,” cur-
rent Commerce Department practice is to disregard below-cost
sales if they constitute 10 percent or more of the sales under con-
sideration. And with respect to the definition of an extended period
of time, current Commerce practice is generally to disregard below-
cost sales if these have been made in three of six months.

Section 224 of this bill amends certain elements of section 773(b)
to incorporate the specific requirements of Article 2.2.1. The
amendments to section 773(b) provide, as required by the Agree-
ment, that below-cost sales must have been made “within” an ex-
tended period of time in substantial quantities (rather than “over
an extended period of time” as provided in current law). And
amended section 773(b) also incorporates the definition of “ex-
tended period of time” provided in Article 2.2.1, i.e. a period that
is normally one year, but not less than six months. Amended sec-
tion 773(b) also adopts the definitions of “substantial quantities”
and the measurement of cost recovery provided in Article 2.2.1.

Amended section 773(b) retains the requirement in current law
that Commerce, whenever it has reasonable grounds to believe or
suspect that sales under consideration for the determination of nor-
mal value have been made at below-cost prices, should initiate a
cost-of-production investigation. Section 224 of this bill amends sec-
tion 773(b) to define such “reasonable grounds.” Under amended
section 773(b), Commerce will have reasonable grounds to initiate
a cost of production investigation if an interested party provides in-
formation, based on observed prices or constructed prices or costs,
that sales under consideration have been made at below-cost prices.
Observed or constructed prices need not be specific to a particular
foreign producer or exporter, but may be derived on a country-wide
basis. It is the Committee’s intent that this amendment will permit
interested parties to make allegations of below-cost sales at the
outset of an investigation. The Committee believes that this change
will benefit both petitioners and respondents in antidumping inves-
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tigations, since the earlier initiation of an investigation will give all
parties greater opportunities to analyze and comment on the cost-
of-production information provided and the Commerce Depart-
ment’s methodology. Section 224 also codifies current Commerce
Department practice with respect to cost-of-production inquiries in
administrative reviews. Section 224 amends section 773(b) to pro-
vide that Commerce will have “reasonable grounds” to initiate a
cost of production investigation in an administrative review if Com-
merce excluded below-cost sales of a particular exporter or pro-
ducer in the investigation or most recently completed administra-
tive review.

Section 224 further amends section 773(b) to provide that, when
Commerce disregards below-cost sales, normal value will be based
on the remaining sales of the foreign like product in the ordinary
course of trade. If there are no such sales, Commerce will construct
the value of the merchandise.

Finally, new section 773(b)(3) specifies how Commerce will cal-
culate the cost of production. This new provision largely codifies
the current Commerce Department methodology and parallels the
methodology for calculating constructed value, as discussed below.

Special rules for non-market economies and certain multinational
corporations.—Section 224 also makes minor modifications to sec-
tions 773(c) and (d) of the 1930 Tariff Act, relating, respectively, to
non-market economies and to certain multinational corporations.
Changes are made to conform the terminology in those sections to
the terminology of the new Agreement. In addition, section 773(d)
amends the special rule for certain multinational corporations to
replace the current home market viability test with the new test
set forth in amended section 773(a)(1)(C), as described above. The
Committee otherwise intends no substantive changes to either of
these provisions.

Constructed value; amounts for selling, general and administra-
tive expenses and for profit.—When home market sales cannot be
used as the basis for determining normal value, Article 2.2 of the
Antidumping Agreement permits the administering authorities to
base normal value on either sales to an appropriate third country
or to construct normal value based on the cost of production of the
country of origin plus a reasonable amount for administrative, sell-
ing and general costs and for profits. Article 2.2.2 further provides
that the amounts for administrative, selling and general costs and
for profits must be based on actual data pertaining to production
and sales in the ordinary course of trade of the like product by the
exporter or producer under investigation. If these amounts cannot
be determined on that basis, the administering authorities may
base the amounts on any of the following: (1) the same exporter’s
or producer’s actual costs and profits with respect to home market
sales of the same general category of products; (2) the weighted av-
erage costs and profits of other exporters or producers under inves-
tigation with respect to home market sales of the foreign like prod-
uct; or (3) any other reasonable method. If the third option is cho-

‘sen, the amount used for profit may not exceed the profit normally
realized by other producers or exporters on sales in the home mar-
ket of products in the same general category of goods.
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The requirements of Article 2.2.2 with respect to the use of ac-
tual data for administrative, selling and general costs and for prof-
its conflict with current law. Section 773(e)(1)(B) currently provides
for the use of a statutory minimum for general expenses of not less
than 10 percent of the cost of materials and fabrication and a stat-
utory minimum for profits of not less than eight percent of the sum
of the general expenses and cost of materials and fabrication. Sec-
tion 224 amends section 773(e) to conform to the requirements of
Article 2.2.2.

The amendments replace existing section 773(e)(1)(B) with a new
section, 773(e)(2)(A) and (B), which requires the use of the actual
amounts for selling, general and administrative expenses and prof-
its incurred and realized by the specific producer or exporter in
question in connection with the production and sale of the foreign
like product, in the ordinary course of trade, for consumption in the
home market of the producer. If actual data are not available (be-
cause, e.g., there are no home market sales or all such sales are
below cost or otherwise not in the ordinary course of trade), Com-
merce may use any of the following methods: (1) the actual
amounts incurred and realized by the specific exporter or producer
in question in connection with the production and sale, for con-
sumption in the home market, of merchandise in the same general
category as the subject merchandise; (2) the weighted average of
the actual amounts incurred and realized by other exporters or pro-
ducers under investigation in connection with the production and
sale of the foreign like product, in the ordinary course of trade, for
consumption in the home market; or (3) any other reasonable
method, subject to the condition in Article 2.2.2 that the amount
used for profit not exceed the amount normally realized by other
exporters or producers in connection with the sale, for consumption
in the home market, of merchandise in the same general category
as the subject merchandise.

The Committee does not intend, with these amendments, to es-
tablish a hierarchy of methods when Commerce cannot use the pro-
ducer’s or exporter’s actual profits. This is fully consistent with Ar-
ticle 2.2.2,, since the Agreement does not contemplate a hierarchy.
Rather, the Committee intends that Commerce will make a deter-
mination on a case-by-case basis as to which method to use. With
respect to the third option, i.e., the use of any other reasonable
method, it is the Committee’s understanding and expectation that,
in light of the fact that Commerce has not yet had experience in
administering this provision, Commerce does not intend at this
time to develop particular benchmarks for profits.

General rules for the calculation of cost of production and con-
structed value.—Article 2.2.1.1 of the Antidumping Agreement pro-
vides that costs will normally be calculated on the basis of the ex-
porter’s or producer’s records, provided that the records are in ac-
cordance with the generally accepted accounting principles of the
exporting country and reasonably reflect the costs associated with
the production and sale of the product in question. With respect to
the allocation of costs, Article 2.2.1.1 requires the authorities to
consider all available evidence on proper allocation, including evi-
dgnce _prov1ded by the exporter or producer in question if they have
historically used such allocations, in particular with respect to es-
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tablishing appropriate amortization and depreciation periods and
allowances for capital expenditures and other development costs.

Section 224 of the implementing bill amends section 773 of the
1930 Tariff Act to enact, in new section 773(H)(1)(A), these specific
requirements. The Committee expects the Commerce Department,
in determining whether a producer’s or exporter’s records reason-
ably reflect the costs associated with the production and sale of the
product in question, to examine the recorded production costs with
a view to determining as closely as possible the costs that most ac-
curately reflect the resources actually used in the production of the
merchandise in question. Particularly where allocation methodolo-
gies are used, the Committee expects Commerce to accept only
those methodologies used by the exporter or producer in question
in the normal course of its business and in a period before the anti-
dumping investigation was initiated. Commerce should not, in any
event, accept allocation methodologies that distort real costs.

Nonrecurring costs.—Article 2.2.1.1 further provides that costs
must be adjusted appropriately for non-recurring items of cost
which benefit future and/or current production. Section 224 of the
implementing bill enacts this requirement, which is consistent with
current Commerce Department practice, into law in new section
T73(H(1)XB).

Start-up costs.—Article 2.2.1.1 requires costs to be adjusted ap-
propriately for circumstances in which costs during the period of
investigation are affected by start-up operations. Footnote six of
the Agreement further elaborates that the adjustment for start-up
shall reflect the costs at the end of the start-up period or, if that
period extends beyond the period of investigation, the most recent
costs that can reasonably be taken into account.

Section 224 of the implementing bill, in new section 773(f)(1)(C),
establishes the rules for making the required start-up adjustments.
The general requirement is set forth in new section 7 73(H(1)(C)D),
and the adjustment is provided for in new section 773(f)(1)(C)(iii).
Section 224 elaborates further that, for purposes of determining the
adjustment, the start-up period is deemed to end at the point at
which the level of commercial production that is characteristic of
the product, producer or industry in question is achieved. Where
the start-up period extends beyond the period of investigation or
review, the Committee expects Commerce, in making the required
adjustment, to use the most recent cost of production data that it
can reasonably obtain, but only if such data can also be analyzed
and verified and made available for interested parties’ comments
without delaying the completion of the investigation or review.

New section 773(f)(1X(C)(ii) places limitations on start-up adjust-
ments to ensure that Commerce will adjust only for those costs di-
rectly attributable to start-up. Accordingly, adjustments may be
made for start-up operations only where a producer is using new
production facilities or producing a new product that requires sub-
stantial additional investment. In addition, production levels must
be limited by technical factors associated with the initial phase of
commercial production before a start-up adjustment may be made.
Further, the new provision requires Commerce, in determining
whether commercial production levels have been achieved, to con-
sider other factors, unrelated to start-up, that might affect commer-
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cial production levels. Such factors might include demand for the
product in question, any seasonality of production or demand, or
business cycles. The Committee expects Commerce to evaluate
these other factors carefully, so that any adjustment for start-up is
limited solely to those costs that are directly attributable to the
start-up phase of production. Under new section 773(f)(1)(C)(iii),
the start-up phase is deemed to end when commercial production
levels characteristic of the product, producer, or industry are
achieved.

Transactions disregarded; major input rule—Finally, section 224
amends the provision in current law (section 773(e)(2)) authorizing
Commerce to disregard, for purposes of constructed value, certain
transactions between related parties and the provision (at section
773(eX3)) setting forth a special rule for the valuation of a major
input in connection with transactions between related parties. Con-
sistent with the Agreement, amended sections 773(f)(2) and (3) pro-
vide that these provisions will apply to transactions between “affili-
ated” parties, as discussed above, and to the calculation of cost of
production, in addition to constructed value.

Currency Conversion

(Section 225)

Article 2.4.1 of the Antidumping Agreement provides that, when
a conversion of currencies is required, the conversion should be
made using the rate of exchange on the date of sale. However, if
the sale of foreign currency on forward markets is directly linked
to the export sale in question, Article 2.4.1 provides that the rate
of exchange in the forward sale should be used. The Article further
provides that fluctuations in exchange rates shall be ignored and
that, in an investigation, the authorities shall allow exporters at
least 60 days to adjust their export prices to reflect sustained
movements in exchange rates during the period of investigation.
Section 225 enacts these requirements into law, creating new sec-
tion 773A of the 1930 Tariff Act.

Proprietary and Nonproprietary Information

(Section 226)

Articles 12.4 of the Subsidies Agreement and 6.5 of the Anti-
dumping Agreement prohibit the disclosure of proprietary informa-
tion without the permission of the submitter. However, these Arti-
cles also require that parties submitting confidential information
must provide non-confidential summaries. In exceptional cir-
cumstances, howeyer, parties may indicate that the information
g_annot be summarized, providing reasons that support that conten-
ion.

Current U.S. law, in section 777(b)(1) of the 1930 Tariff Act, al-
ready complies with these requirements. Under that provision, pro-
prietary information submitted to Commerce or the ITC may not
be disclosed to any person without the consent of the submitter,
other than to officers or employees of either agency involved in the
investigation or officers or employees of the Customs Service di-
rectly involved in conducting an investigation regarding fraud
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under Title VII. Section 226(a)(1) of the implementing bill amends
section 777(b)(1) to provide for the disclosure of proprietary infor-
mation to officers or employees of the ITC or Commerce involved
in conducting reviews, in addition to investigations, but only those
reviews covering the same subject merchandise as the investiga-
tion.

Section 226(a)(2) further amends section 777(b), by adding new
paragraph 777(b)3). This new provision allows the ITC or Com-
merce to use proprietary information that was submitted to it in
a changed circumstances or sunset review that resulted in the rev-
ocation of an antidumping or countervailing duty order or the ter-
mination of a suspended investigation in any investigation initiated
within two years of the revocation or termination.

Articles 12.4.2 of the Subsidies Agreement and 6.5.2 of the Anti-
dumping Agreement permit authorities to disregard information as
to which a request for confidential treatment was denied, unless it
can be demonstrated from appropriate sources that the information
is correct. Section 777(b)(2) of the 1930 Tariff Act provides that, if
Commerce or the ITC determines that proprietary treatment is not
warranted, the agency must notify the submitter and ask for an ex-
planation, Unless the submitter persuades the agency that the des-
ignation is warranted or withdraws the designation, the agency
must return the information. To comply with Articles 12.4.2 and
6.5.2, section 226(b) amends section 777(b)2) to add that, if the in-
formation is returned, the submitter may, within the applicable
time limits, submit other materials concerning the subject matter
of the returned information.

Opportunity for Comment by Consumers and Industrial Users

(Section 227)

Article 12.10 of the Subsidies Agreement and Article 6.12 of the
Antidumping Agreement require the authorities to provide opportu-
nities for industrial users of the product under investigation, and
for representative consumer groups (if the product is commonly
sold at retail), to provide relevant information. Section 227 imple-
ments the requirements by adding a new subsection (h) to section
777 of the 1930 Tariff Act.

Public Notice and Explanation of Determinations

(Section 228)

Article 22 of the Subsidies Agreement and Article 12 of the Anti-
dumping Agreement set forth detailed requirements regarding .pl.lt.)-
lic notice, and the contents of the public notice, of decisions to initi-
ate countervailing or antidumping duty investigations, preliminary
and final determinations, the imposition of provisional measures,
the conclusion of suspension agreements and the termination of
suspended investigations. These notice requirements apply equally
to reviews. Existing U.S. law and practice fully comply with these
requirements.

Section 228 of the bill creates new section 777(i) of the 1930 Tar-
iff Act to consolidate the existing notice requirements and codify
U.S. practice. New section 777(iX1) requires publication of the facts
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and conclusions supporting determinations to initiate investiga-
tions, preliminary and final determinations, determinations sus-
pending investigations, and determinations relating to injury inves-
tigations with respect to certain countervailing duty cases. Under
new section 7773)(2), the notice or determination must include, for
determinations by the Commerce Department, the names of export-
ers or producers of the subject merchandise (or the exporting coun-
tries when providing such names is impracticable), a description of
the merchandise, the amount of the countervailable subsidy or
weighted average antidumping margin and an explanation of the
methodology used in establishing those amounts, and the primary
reasons for the determination. For determinations by the ITC, the
determination must include considerations relevant to the injury
determination and the primary reasons for the determination.

New section 777(i)(3) imposes additional requirements for final
determinations. The Commerce Department must include an expla-
nation of the basis for its determination, addressing relevant argu-
ments made by interested parties who are parties to the investiga-
tion or review. The ITC must include in its final determination an
explanation of the basis for its determination, addressing relevant
arguments concerning the volume, price effects and impact on the
industry of imports of the subject merchandise.

This section is not intended to alter the existing practice of either
the ITC or Commerce with respect to the publication or contents
of their notices or determinations.

Sampling and Averaging; Determination of Weighted Average
Dumping Margin

(Section 229)

Samples and averages.—Article 6.10 of the Antidumping Agree-
ment provides that the authorities should normaily determine an
individual dumping margin for each known exporter or producer.
However, if the number of producers, exporters, importers or types
of products involved is so large that an individual determination
would not be practicable, Article 6.10 permits the authorities to
limit their examination: (1) to a reasonable number of parties or
products by using statistically valid samples; or (2) to the largest
percentage of exports from the country in questiori that can reason-
ably be investigated. Article 6.10 further provides that any sample
should preferably be chosen in consultation with and with the con-
sent of the exporters, producers, or importers concerned.

Section 777A of the 1930 Tariff Act allows Commerce, in anti-
dumping investigations and administrative reviews, to use averag-
ing or generally recognized sampling techniques where there is a
significant volume of sales or where a significant number of price
adjustments is required. It also provides that Commerce may de-
cline to take into account adjustments that are insignificant in re-
lation to the price or value of the merchandise. Current law makes
clear that the authority to select the appropriate samples and aver-
aggs re_stts e)t(clu_stllxlreg1 Wl/.{g (ziommerce.

Consistent wi he Antidumpin eement, Secti
this bill revises section 777A to E:)lalgif;}%fxat Commerce,0 Iiln zcga?((:ﬁiaf
ing export price or constructed export price and normal value, and
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in carrying out administrative reviews, may use averaging and sta-
tistically valid samples if there is a significant volume of sales or
a significant number or types of products. Revised section 777A(b)
also incorporates the consultation requirement, by providing that
Commerce shall, to the greatest extent possible, consult with ex-
porters and producers regarding the method to be used to select
the exporters, producers or types of products to be examined.

Section 229(a) also adds new section 777A(c) setting forth the
general rule of Article 6.10 that Commerce shall, subject to certain
exceptions, determine the individual weighted average dumping
margin for each known exporter or producer. The exceptions track
Article 6.10. If it is not practicable to make individual determina-
tions because of the large number of exporters or producers in-
volved, new section 777A(c) provides that Commerce may deter-
mine the weighted average dumping margins for a reasonable
number of exporters or producers by limiting its examination to: (1)
a statistically valid sample, based on information available to Com-
merce at the time of the selection; or (2) exporters and producers
accounting for the largest volume of subject merchandise that can
reasonably be examined.

Determination of dumping margins.—Article 2.4.2 of the Anti-
dumping Agreement provides that subject to the provisions govern-
ing fair comparison, dumping margins shall normally be deter-
mined, during the investigation phase, by comparing the weighted
average normal value to the weighted average export price or by
comparing the normal value and the export price on a transaction-
to-transaction basis. Under current practice, Commerce generally
compares weighted average normal values with the export prices of
individual transactions.

Section 229(a) codifies the requirements of Article 2.4.2. It adds
to section 777A a new section 777A(d), which requires Commerce
to determine whether the subject merchandise is being sold at less
than its fair value by comparing weighted average normal values
and weighted average export prices (or constructed export prices)
or by comparing the normal values of individual transactions to the
export prices (or constructed export prices) of individual trans-
actions. However, as provided for in Article 2.4.2, Commerce may
compare weighted average normal values with the export prices (or
constructed export prices) of individual transactions if there is a
pattern of export prices (or constructed export prices) that differ
significantly among purchasers, regions or periods of time and
Commerce explains why such differences cannot be taken into ac-
count using the preferred methodologies described above.

The exceptions are intended to permit Commerce to examine and
take into account whether “targeted dumping” is occurring, which
might otherwise be masked by the use of weighted average export
prices (or constructed export prices). The Committee expects that
Commerce will collect and make available to interested parties that
are parties to the proceeding the data necessary to establish wheth-
er any of the conditions have been met that would warrant deter-
mining the dumping margin by comparing weighted average nor-
mal values and transaction-specific export prices. ) )

. With respect to the determination of dumping margins in admin-
istrative reviews, the Committee understands that, consistent with
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the Agreement, Commerce intends to continue its current meth-
odology, in which it normally compares weighted average normal
values to individual export prices. With respect to the determina-
tion of margins in reviews, Section 229(a) adds new section
777A(d)2) to require Commerce to limit its averaging of prices to
a period not exceeding the calendar month that corresponds most
closely to the calendar month of the individual export sale.

Magnitude of the margin of dumping.—Article 3.4 of the Anti-
dumping Agreement requires an evaluation of the magnitude of the
margin of dumping when the authorities examine the impact of
dumped imports on the domestic industry in question. Because it
is the Commerce Department, and not the ITC, that determines
the dumping margins, section 226(b) defines the margins that the
ITC should use in its analyses. In new section 771(35)(C), the mar-
gins to be used by the ITC are the following: (1) in making a pre-
liminary determination, the ITC will use the dumping margin or
margins published by Commerce in its initiation of the investiga-
tion; (2) in making its final determination, the ITC will use the
margin or margins most recently published by Commerce prior to
the closing of the ITC’s administrative record; and (3) in a changed
circumstances review under section 751(b)X2) of the 1930 Tariff Act,
the ITC will use the most recent margins determined by Commerce
under section 752(c)(3)(the new provision setting forth the special
rules for sunset and changed circumstances reviews), if any, or in
its preliminary or final determinations with respect to the mer-
chandise in question; and (4) in a sunset review, the ITC will use
the margins determined by Commerce under section 752(c)3).

Section 229(b) of the implementing bill also defines the terms
“dumping margin” and “weighted average dumping margin” since
these terms are used frequently throughout subtitles B, C and D
of Title VII. These definitions are consistent with the definitions
set forth in Commerce’s current regulations.

Anticircumuvention

(Section 230)

One of the United States’ principal objectives in the Uruguay
Round negotiations, as set forth in the 1988 Trade Act, was to im-
prove the rules safeguarding against the circumvention of anti-
dumping and countervailing duty orders. That objective was not
achieved. Instead, the Final Act includes a Ministerial Declaration
on Anticircumvention which acknowledges the problem of cir-
cumvention of antidumping duty measures, but notes that the ne-
gotiators were unable to agree on specific text. Despite this lack of
agreement, the Committee has undertaken a review of the current
statutory provisions on anticircumvention, and has revised them
with the aim of making them more effective than the provisions of
current law. The Committee urges the Administration to pursue
negotiations in the WTO as soon as possible aimed at developing
comprehensive global rules to prevent the circumvention of anti.
dumping and countervailing duty orders.

Under current law, with respect to merchandise completed or as-
sembled in the United States, section 781(a) provides that imported
parts or components used in the completion or assembly of the
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merchandise in the United States may be included within the scope
of an antidumping or countervailing duty order if three conditions
are met. These are that: (1) merchandise is sold in the United
States that is the same as merchandise that is subject to an anti-
dumping or countervailing duty order; (2) merchandise is com-
pleted or assembled in the United States from parts or components
produced in the foreign country to which the antidumping order ap-
plies; and (3) the difference between the value of the merchandise
sold in the United States and the value of the imported parts and
components is small. In determining whether to include the parts
or components within the scope of the order, Commerce must take
into account such factors as the pattern of trade, whether the man-
ufacturer or exporter of the parts or components is related to the
assembler in the United States, and whether imports into the Unit-
ed States of the parts or components have increased since the order
was issued.

With respect to merchandise completed or assembled in other for-
eign countries, current law (section 781(b)) provides that imported
merchandise may be included within the scope of the order if four
conditions have been met. The conditions are that: (1) merchandise
imported into the United States is the same class or kind as mer-
chandise subject to an order; (2) before importation, that merchan-
dise was completed or assembled in another foreign country from
merchandise subject to an order or was produced in the foreign
country to which the order applies; (3) the difference between the
value of the imported merchandise and the value of the merchan-
dise completed or assembled in a third country is small; and (4)
Commerce determines that action is appropriate to prevent the
evasion of an order. As is the case with respect to merchandise
completed in the United States, Commerce is instructed to take
into account such factors as the pattern of trade, whether the ex-
porter or manufacturer of the merchandise in question is related to
the assembler in the foreign country, and whether imports into the
foreign country of the merchandise in question have increased since
the order was issued.

In practice, current law has not proved effective in curbing the
circumvention of antidumping and countervailing duty orders.
Since section 781 was incorporated into U.S. law (in the 1988
Trade Act), flaws in the statutory scheme have become apparent.
The biggest problem has been the requirement that the difference
between the value of the merchandise covered by the order and the
value of the imported parts and components be “small.” In practice,
this has proved to be a difficult standard to meet, substantially
limiting the effectiveness of the current provisions. Current law
does not, for example, take into account scenarios where only minor
assembly occurs in the United States or a third country, but for
various reasons the difference in value is not “small.” And under
the existing statutory scheme, third country parts cannot be in-
cluded with the parts imported from the country subject to the
order in determining whether the difference in value is “small.”

Accordingly, section 230 amends sections 781(a) and (b) to shift
the focus of the anticircumvention inquiry away from a test of the
difference in value between the subject merchandise and the im-
ported parts or components toward the nature of the process per-
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formed in the United States or a third country. Instead of consider-
ing whether the difference in value between the subject merchan-
dise and the imported parts or components is “small,” amended sec-
tions 781(a) and (b) require Commerce to consider whether: (1) the
process of assembly or completion in the United States or third
countries is minor or insignificant and (2) the value of the parts or
components produced in the foreign country to which the order ap-
plies is a significant portion of the total value of the merchandise.

With respect to the first inquiry, section 230 further amends sec-
tions 781(a) and (b) to set forth the factors that Commerce should
examine in determining whether the process of assembly or com-
pletion in the United States or the third country is minor or insig-
nificant. These factors include the level of investment; the level of
research and development; the nature of the production process;
the extent of production facilities; and whether the value of the
processing performed in the United States or the third country rep-
resents a small proportion of the value of the merchandise sold in
or imported into the United States. The Committee expects Com-
merce to examine each of these factors carefully; no single factor
should be controlling.

With respect to the second inquiry regarding the value of the
parts or components produced in the foreign country, the Commit-
tee does not, with this new formulation, intend to replace one prob-
lematic test—the “small” value test—with another. The Committee
expects and intends that the new standard will be less difficult to
meet, thereby improving our ability to prevent circumvention. It
also recognizes the need for flexibility in administering this stand-
ard. Thus, the bill does not to establish a rigid numerical standard
for determining “significance” nor does the Committee expect Com-
merce to establish a specific numerical test. The determination of
whether the value of the parts or components is a significant por-
tion of the total value of the merchandise should be made on a
case-by-case basis, looking at the totality of the circumstances.
However, where the proportion of the value is relatively high (e.g.,
the value of a television tube in relation to a finished television
set), the conclusion should be clear.

Section 230 of the implementing bill retains, in modified form,
the provisions of current law relating to the factors that Commerce
should consider in determining whether to include parts or compo-
nents in an antidumping or countervailing duty order. As in cur-
rent law, Commerce will examine trade patterns, but amended sec-
tions 781(a) and (b) also direct Commerce to look at sourcing pat-
terns. And as under current law, Commerce will be directed to look
at whether the manufacturer or exporter of the parts or compo-
nents is affiliated with the assembler in the United States or the
third country; this provision has been amended to replace the term
“related” with the term “affiliated” as that term is defined in new
section 771(33), as provided in section 222 of this bill. Finally, in-
stead of examining whether imports of the parts or components in
question have increased since the order was issued, Commerce will
be directed to examine whether imports have increased since the
antidumping or countervailing duty investigation was initiated.

_Finally, section 230(b) establishes for the first time, in new sec-
tion 781(f), time limits for Commerce’s anticircumvention deter-
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minations. To the maximum extent practicable, the Committee ex-
pects Commerce to make its determinations under section 781
within 300 days of the initiation of an anticircumvention inquiry.
Moreover, the Committee expects Commerce to initiate circumven-
tion inquiries in a timely manner and generally consistent with the
standards for initiating antidumping or countervailing duty inves-
tigations. The Committee also expects the Commerce Department,
to the maximum extent practicable, to make its determinations in
so-called “scope” reviews (in which the Department determines
whether certain products, parts or components should be included
in, or excluded from, an antidumping or countervailing duty order)
within 120 days.

The Committee believes that these amendments are fully consist-
ent with the Antidumping and Subsidies Agreements. It is the ex-
pectation of the Committee that these amended provisions will
prove more effective than current law in deterring the circumven-
tion of antidumping and countervailing duty orders. The Commit-
tee expects that Commerce will vigorously enforce the law to pre-
vent the circamvention of orders. It is the Committee’s expectation
that these amendments will remedy circumvention that may have
occurred in the past through the use of insignificant operations in
the United States or third countries.

Evidence

(Section 231)

Conduct of investigations and administrative reviews.—Section
231(a) creates new section 782 to implement a number of require-
ments in the Antidumping and Subsidies Agreements relating to
the conduct of investigations and reviews and to consolidate in that
new section related provisions scattered throughout Title VII.

(a) Treatment of voluntary responses.—Article 6.10.2 of the Anti-
dumping Agreement provides that, if the administering authorities
have limited their investigations, using sampling techniques, be-
cause of the large number of producers or exporters involved, they
will nonetheless determine an individual dumping margin for any
exporter or producer not initially selected who submits the nec-
essary information in time, unless the number of such exporters or
producers is so large that individual examinations would be _unduly
burdensome and prevent timely completion of the investigation. Al-
though the Subsidies Agreement does not include a similar provi-
sion, the Committee believes it nonetheless appropriate to treat
voluntary responses in countervailing duty investigations in a simi-
lar manner. )

New section 782(a) requires Commerce, in antidumping and
countervailing duty investigations and reviews, to establish an in-
dividual countervailable subsidy rate or individual weighted aver-
age dumping margin for any exporter or producer not initially se-
lected for individual examination if that exporter or producer sub-
mits the information requested from exporters or producers se-
lected for examination by a specified time and the number of ex-
porters or producers that have submitted such information is not
so large that individual examination would be unduly burdensome
and inhibit timely completion of the investigation. The time speci-
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fied for submission of the information is the date afpplicable_ to ex-
porters and producers that were initially selected for examination
or the date applicable to the foreign government in a countervailing
duty case where Commerce has determined a single country-wide
rate.

(b) Certification of submissions.—The provision of current law at
section 776(a) requiring certifications as to the accuracy and com-
pleteness of factual information is incorporated into new section
782(b).

(c) Difficulties in meeting requirements.—Annex II of the Anti-
dumping Agreement sets forth specific guidelines for basing deter-
minations on the facts available, as provided in Article 6.8. Para-
graph 2 of Annex II provides that if the authorities request that
an interested party provide its response in a particular medium or
computer language, the authorities should consider the reasonable
ability of that party to respond in the requested medium or com-
puter language. Further, the authorities should not pursue a re-
quest for a computerized response if the party does not maintain
computerized accounts and if responding in the requested manner
would create an unreasonable extra burden on that party.

New section 782(c)1) implements this requirement, making it
applicable to submissions in countervailing duty investigations and
reviews as well as in antidumping investigations anc reviews.
Under this new subsection, if an interested party promptly notifies
Commerce or the ITC that it is unable to submit information in the
requested manner and form, and provides a full explanation and
suggested alternative forms in which it could submit the informa-
tion, the agency in question shall consider that party’s ability to
comply with the request and may modify its requirements to the
extent necessary to avoid imposing an unreasonable burden on that
party.

Articles 12.11 of the Subsidies Agreement and 6.13 of the Anti-
dumping Agreement require the authorities to take due account of
any difficulties experienced by interested parties, particularly small
companies, in supplying requested information and provide any as-
sistance practicable. New section 782(c)(2) implements these provi-
sions.

(d) Deficient submissions.—Annex II of the Antidumping Agree-

ment provides, in paragraph 6, that if evidence or information is
not accepted by the authorities, the supplier should be promptly in-
formed of the reasons and should have an opportunity to provide
further explanations within a reasonable period of time, consistent
with the time limits of the investigation.
_ Section 231(a) of the implementing bill enacts this requirement
into law in new section 782(d). That new section provides that if
Commerce or the ITC determines that a response 1s deficient, the
agency must promptly inform the submitter and, to the extent
practicable, provide the submitter with an opportunity to remedy
or explain the deficiency in light of the time limits established for
completing the investigation or review. If the submitter submits
additional information in response to the deficiency but Commerce
or the ITC finds that the response is not satisfactory or that it is
not submitted within the applicable time limits, the agency may
disregard all or part of the original or subsequent submissions.
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(e) Use of certain information.—Annex II, paragraph 5, of the
Antidumping Agreement states that even though the information
that has been provided may not be ideal in all respects, this does
not provide a justification for disregarding it entirely if the submit-
ter has acted to the best of its ability. Section 231(a) complies with
this requirement by adding new section 782(e), which sets forth the
guigelmes for ITC and Commerce consideration of deficient infor-
mation.

Under new section 782(e), Commerce and the ITC may not de-
cline to consider information that is necessary to a determination
but that does not meet all of the requirements established by the
appropriate agency if five conditions are met. These are that: (1)
the information is submitted within the established deadline; (2) it
can be verified to the extent required by law; (3) it is not so incom-
plete that it cannot serve as a reliable basis for reaching the re-
quired determination; (4) the submitter has demonstrated that it
has acted to the best of its ability in providing the information and
meeting the requirements; and (5) it can be used without undue
difficulties.

(f) Nonacceptance of submissions.—Annex II of the Antidumping
Agreement further requires, in paragraph 6, that if the authorities
reject submitted information, they must provide the reasons for the
rejection. Section 231(a), in new section 782(f), meets this require-
ment by directing the ITC or Commerce to provide, to the extent
practicable, a written explanation for the rejection of submitted in-
formation.

(g) Public comment on information.—Article 12.8 of the Subsidies
Agreement and Article 6.9 of the Antidumping Agreement require
the authorities, before making a final determination, to inform the
parties to a proceeding of the essential facts under consideration
and offer the parties an opportunity to defend their interests. Sec-
tion 231(a) implements this requirement, which is generally con-
gisst?nt with current Commerce and ITC practice, in new section

2(g).

New section 782(g) reorganizes and modifies the provisions of
current law, at section 777(e), to provide that information submit-
ted on a timely basis to either Commerce or the ITC will be subject
to comment by other parties to the proceeding, within the time pe-
riod specified by the relevant agency. In order to make the oppor-
tunity to provide final comments meaningful, new section 782(g) re-
quires the ITC and Commerce to cease collecting information and
to provide the parties with a final opportunity to comment on mat-
ters on which they have not previously had an opportunity to com-
ment. In order to ensure that all parties will have had an oppor-
tunity to comment on any factual information that will form the
basis for the agency’s decision, the agencies are directed to dis-
regard any final comments that contain new factual information.

(h) Termination of investigation or revocation of order for lack of
interest.—Section 231(a) adds new section 782(h) to clarify that the
Commerce Department will retain the authority to terminate anti-
dumping or countervailing duty investigations, revoke outstanding
orders, or terminate suspended investigations if it determines that
producers accounting for substantially all of the production of .the
domestic like product have indicated a lack of interest in continu-
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ing the investigation or order. This provision is added to_ clarify
that Commerce will retain this authority notwithstanding the pro-
visions of amended sections 702(c)(4)E) and 732(c)l4)(E), as set
forth in section 212 of this bill, that Commerce may not recongm_iey
its determination regarding industry support for purposes of initi-
ating investigations. .

(i) Verification.—Current law, at section 776(b), requires Com-
merce to verify all information it relies upon in making certain of
its determinations. This provision of law is incorporated into new
section 782, as section 782(i).

Availability of nonproprietary information.—Section 12.1.2 of the
Subsidies Agreement and 6.1.2 of the Antidumping Agreement re-
quire written evidence submitted by one interested party to be
made available to other interested parties, subject to the require-
ment to protect confidential information. Current law, at section
777(a)4), authorizes, but does not require, Commerce and the ITC
to disclose proprietary and nonproprietary information if certain
conditions are met. Section 231(b) of the implementing bill amends
section 777(a)4) to make disclosure mandatory.

Determinations on the basis of the facts available.—Article 12.8
of the Subsidies Agreement and 6.8 of the Antidumping Agreement
authorize the authorities to make determinations on the basis of
the facts available in cases where any interested party in anti-
dumping or countervailing duty proceedings refuses access to or
otherwise does not provide necessary information within a reason-
able time or significantly impedes an investigation. A separate
Annex to the Antidumping Agreement, Annex II, sets forth addi-
tional guidelines for the use of the “information available.” A num-
ber of the specific requirements in that Annex are implemented in
new section 782, as established by section 231(a) of this bill, de-
scribed above. Section 231(c) sets forth the general requirements of
Alx)'ficles 12.8 and 6.8 regarding the use of the “information avail-
able.”

Section 731(c) amends existing section 776 of the 1930 Tariff Act,
which sets forth the provisions of current law regarding the cir-
cumstances in which Commerce or the ITC shall use the “best in-
formation available” in making their determinations. Consistent
with Articles 12.8 and 6.8, the amendments to section 776 require
Commerce and the ITC to use the facts otherwise available in mak-
ing their determinations if: (1) necessary information is not avail-
able on the record; or (2) an interested party withholds requested
mforrpatlon; fails to provide information within the established
deadlines or in the manner requested (subject to the restrictions
imposed on the agencies in new section 782); significantly impedes
an antidumping or countervailing duty proceeding; or provides in-
formation that cannot be verified. The Committee views new sec-
tion 776(a)1), requiring use of the facts otherwise available not-
withstanding that necessary information, or information from in-
terested parties, is not available, as essential to the agencies’ abil-
ity to complete their investigations and reviews within the dead-
linées established }t;y statute.

onsistent with paragraph 7 of Annex II of the Antidumpin
Agreement, new section 776(b) provides that Commerce or the liTé
may, in selecting from among the facts available, make an infer-
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ence that is adverse to a party that has failed to cooperate. New
section 776(b) further provides that a party has failed to cooperate
if it has not acted to the best of its ability to comply with a request
for information. The adverse inferences that may be drawn may in-
clude information from the petition, a final determination, any pre-
vious review or any other information placed on the record.

Finally, as required by paragraph 7 of Annex II of the Antidump-
ing Agreement, new section 776(c) directs Commerce and the ITC,
whenever they rely on secondary information, to corroborate that
information, to the extent practicable, from independent sources
reasonably at their disposal. Secondary information is information
derived from: (1) the petition that gave rise to the investigation or
review; (2) the final determination concerning the subject merchan-
dise; or (3) any previous review concerning the subject merchandise
conducted under section 751 of the 1930 Tariff Act. By requiring
corroboration, to the extent practicable, when such secondary infor-
mation is used, the Committee intends only that Commerce or the
ITC must satisfy itself that the information has probative value.

Antidumping Petitions by Third Countries

(Section 232)

Article 14 of the Antidumping Agreement sets forth general
guidelines for the authorities of one country to consider petitions
for antidumping actions on behalf of the government of a third
country. Such petitions must be supported by price information
that demonstrates dumping and detailed information showing that
the alleged dumping is causing injury to the domestic industry of
that third country. The decision to proceed with an investigation
rests with the importing country. If that country decides it is pre-
pared to take action, it must seek the approval of the Council for
Trade in Goods established under the Agreement Establishing the
World Trade Organization.

Section 232 implements Article 14 by adding a new section to the
1930 Tariff Act, as amended. New section 783 provides that a WTO
member country may file a petition with USTR requesting that an
investigation be conducted to determine if imports from another
country are being dumped in the United States and an industry in
that foreign country is materially injured by reason of those im-
ports. After consultations with Commerce and the ITC, and after
obtaining the approval of the WTO Council for Trade in Goods,
USTR will determine whether to initiate such an investigation. It
is the Committee’s intent that one of the factors that USTR should
take into account in determining whether to initiate an investiga-
tion is whether the foreign country that requested the action pro-
vides equivalent opportunities to U.S. companies wishing to initiate
antidumping investigations in that country. o

If USTR decides to proceed, new section 783 provides that it will
ask Commerce and the ITC to make the required determinations
regarding dumping and injury. If the determinations are affirma-
tive, Commerce will issue an antidumping order. USTR, Commerce
and the ITC will provide an opportunity for public comment with
respect to each of the determinations required.
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Conforming Amendments

(Section 233)

Section 233 includes a number of technical amendments aimed
chiefly at conforming the existing language of Title VII with the
newly adopted terminology of the Antidumping and Subsidies
Agreements, and providing for greater consistency of terminology
throughout Title VII.

Application to Canada and Mexico

(Section 234)

Under Article 1902 of the North American Free Trade Agree-
ment, each Party reserved the right to change or modify its anti-
dumping and countervailing duty laws, but provided that such
amendments would apply to the goods of a NAFTA Party only if
the amending statute specifically so stated. That obligation was im-
plemented in U.S. law in section 408 of the North American Free
Trade Agreement Implementation Act. Accordingly, section 234 of
the implementing bill specifically states that all of the amendments
made by Title II of this bill will apply with respect to goods from
Canada and Mexico, as well as with respect to goods from all other
countries.

SUBTITLE B—SUBSIDIES PROVISIONS

Background on the Subsidies Agreement and U.S. countervailing
duty law.—Article VI of the GATT governs the imposition by GATT
signatories of countervailing measures, intended to offset any un-
fair competitive advantage enjoyed by foreign manufacturers or ex-
porters over domestic producers as a result of subsidies. Article VI
provides that no countervailing duty shall be imposed on imports
from another GATT party in excess of the amount of the subsidy
bestowed on the manufacture, production, or export of such mer-
chandise. Article VI provides further that no countervailing duty
shall be levied on imports from another GATT party without a de-
termination of injury to a domestic industry.

U.S. countervailing duty law dates back to 1897. While impor-
tant changes to the law were made in the 1974 Trade Act, the gen-
eral structure of the 1897 provisions remained in place until 1979,
when the law was changed substantially to conform to the Agree-
ment Relating to Subsidies and Countervailing Measures (com-
monly known as the Subsidies Code), part of the Tokyo Round
agreements. The Subsidies Code sets out procedures to govern do-
mestic countervailing duty actions, as well as international proce-
dures for consultations and dispute settlement with respect to sub-
sidies. The changes to U.S. countervailing duty law necessary to
implement the Subsidies Code were enacted as part of the 1979
Trade Act, and became effective January 1, 1980. Title VII of the
1930 Tariff Act, as amended by the 1979 Trade Act, governs the
imposition of countervailing duties on Subsidies Code signatories
and other countries that have assumed substantially equivalent ob-
ligations; imports from other countries are subject to section 303 of
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the 1930 Tariff Act, which in most cases does not afford an injury
test, but otherwise closely tracks the provisions of Title VII.

The Uruguay Round Agreement on Subsidies and Countervailing
Measures (the Subsidies Agreement) is intended to improve upon
the 1979 Subsidies Code, primarily by strengthening international
disciplines on trade-distorting subsidies and subjecting all WTO
Members to its disciplines (whereas only 24 countries joined the
1979 Code). The Subsidies Agreement also includes much more de-
tailed procedural provisions applicable to the use of domestic coun-
tervailing duty law than under the 1979 Code. As noted above,
Subtitle A of Title II implements those procedural and evidentiary
provisions of the Subsidies Agreement that are identical or similar
to provisions of the Antidumping Agreement. These include most of
Part V (Articles 10 through 23) of the Subsidies Agreement, cover-
ing Countervailing Measures.

Provisions in Subtitle B.—Subtitle B of Title II includes the
changes to U.S. law to implement other parts of the Subsidies
Agreement, including Article 1 (subsidy definition), Article 2 (speci-
ficity), Articles 8 and 9 (non-actionable subsidies), Article 10 (ap-
plying the requirements of GATT Article VI), Article 14 (calculating
a subsidy in terms of the benefit to the recipient), and Article 27
(concerning developing country Members). Several other Agreement
provisions concern international dispute settlement procedures
with respect to different categories of subsidies; Subtitle B includes
provisions intended to ensure that the United States enforces its
rights pursuant to these provisions.

The provisions in Subtitle B implementing the Subsidies Agree-
ment fall into four general categories: (1) those relating to the defi-
nition of a “countervailable subsidy” (the new term used in U.S.
countervailing duty law for subsidies that are actionable), as well
as the types of subsidies treated as non-countervailable; (2) the re-
peal of section 303 of the 1930 Tariff Act and various amendments
to Title VII of that statute; (3) special rules applicable to injury in-
vestigations where countervailing duty orders were issued under
section 303; and (4) provisions addressing the enforcement of U.S.
rights under the Subsidies Agreement. )

The Committee has given especially careful consideration to the
provisions concerning the definition of countervailable subsidy and
the enforcement of U.S. rights under the Subsidies Agreement.
During hearings on the Agreement in March and April 1994 and
consideration of its recommendations for the implementing legisla-
tion in July and August 1994, the Committee expressed particular
concern about the categories of non-actionable subsidies created in
the Agreement, seeing these so-called “green light” subsidies as
having the potential to undermine the gains from the Agreement’s
stronger disciplines on trade-distorting foreign subsidies (notably
the establishment under Article 6 of a special presumption of “seri-
ous prejudice” for certain egregious, though non-prohibited, types of
subsidies). The Committee therefore insisted upon a series of provi-
sions in the bill to make clear that (1) these “green light” categories
shall be construed narrowly and applied only when the strict cri-
teria required under the Agreement (and amplified upon in the bill,
the Statement of Administrative Action, and this report) are satis-
fied, and (2) USTR and the Commerce Department will enforce
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U.S. rights under the Agreement aggressively, both with respect to
the Article 8 notification requirements and application of the “seri-
ous adverse effects” criteria in Article 9. The Committee intends to
scrutinize closely the implementation of both the definitional and
the enforcement provisions of the bill to ensure that these dual ob-
jectives are satisfied.

PART 1-—COUNTERVAILABLE SUBSIDIES
Countervailable Subsidy

(Section 251)

Section 251 consists of three sets of provisions: (1) the elements
required for a “countervailable subsidy;” (2) the factors that deter-
mine whether a subsidy is “specific;” and (3) the categories of non-
countervailable subsidies.

Definition of countervailable subsidy.—Section 251(a) amends
section 771(5) of the 1930 Tariff Act to add a definition of
“countervailable subsidy”—a term not found in current law, and
which is added in view of the inclusion of categories of non-
countervailable subsidies in U.S. law for the first time. Section
251(b) conforms section 771(6) of the 1930 Tariff Act to this change.
This new definition reflects the terminology used in the Subsidies
Agreement, which distinguishes between subsidies that are action-
able under countervailing duty law and those that are not. A
countervailable subsidy is a subsidy that meets the two conditions
in section 771(5), as revised (“financial contribution” and “benefit
conferred”), is specific within the meaning of new section 771(5A),
and does not come within the definitions of non-countervailable
subsidies in new section 771(5B); these provisions are described in
turn below.

The Committee expects that, unless past administrative practice
or judicial interpretation with respect to the terms “subsidy” and
“bounty or grant” in current law is inconsistent with the definition
in section 251(a), and taking account of other relevant changes to
U.S. countervailing duty law included in this bill (e.g., the provi-
sions on non-countervailable subsidies and de minimis thresholds),
foreign subsidy practices that have been countervailable under cur-
rent law will continue to be countervailable under the statute as
revised by this bill.

Consistent with Article 1 of the Subsidies Agreement, section
251(a) provides that a subsidy exists where two conditions are met.
The first condition (described in new section 771(5)(B)) is that a
government or any public body (1) provides a financial contribu-
tion; (2) provides any form of income or price support within the
meaning of Article XVI of the GATT 1994; or (3) makes a payment
to a funding mechanism to provide, or entrusts or directs a private
entity to provide, a financial contribution—if the provision of such
contribution normally would be vested in the government and the
practice does not differ in substance from practices normally fol-
lowed by governments. The second condition (described in new sec-
tion 771(6)E))is that a benefit is thereby conferred, regardless of
whether the subsidy is provided directly or indirectly on the pro-
duction or export of the merchandise.
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Section 251(a) adopts the definition of “financial contribution” in
Article 1 of the Subsidies Agreement. This encompasses four broad
categories of practices: (1) direct or potential direct transfers of
funds (e.g., grants, loans, equity infusions, loan guarantees); (2)
foregoing or not collecting revenue otherwise due (e.g., tax credits,
tax deductions); (3) providing goods or services, other than general
infrastructure; or (4) purchasing goods.

Consistent with Article 1 of the Agreement, section 251(a) pro-
vides that, under new section 771(5)(B)(iii) of the 1930 Tariff Act,
a “financial contribution” includes situations where a government
entrusts or directs a private body to carry out one or more of the
above functions. The Committee intends that the term “entrusts or
directs” shall be interpreted broadly to prevent the “indirect” provi-
sion of a subsidy from becoming a harmful loophole to effective en-
forcement of the countervailing duty law. The Commerce Depart-
ment has countervailed a variety of programs as “indirect” sub-
sidies where a government measure directly led to a discernible
benefit being provided to the industry under investigation (see, e.g.,
Certain Softwood Lumber Products from Canada, Leather from Ar-
gentina, Lamb from New Zealand, Oil Country Tubular Goods from
Korea, Carbon Steel Wire Rod from Spain, Certain Steel Products
from Korea). Where the government acts through a private party,
e.g., Certain Softwood Lumber Products from Canada, Leather from
Argentina (involving export restraints that led directly to a discern-
ible reduction in input costs), the Committee expects that the coun-
tervailing duty law will continue to be administered consistent with
the principles and the prior cases cited above. The Committee fur-
ther expects that these types of indirect subsidies will continue to
be countervailable where the standard under new section
771(5)B)(ii) has been met.

Section 251(a) also provides that a benefit normally shall be re-
garded as having been conferred where there is a “benefit to the
recipient” (consistent with longstanding Commerce Department
methodology and practice), including: (1) in the case of an equity
infusion, the investment decision is inconsistent with the usual in-
vestment practice of private investors in the relevant country; (2)
in the case of a loan, there is a difference between the amount the
recipient pays on the government loan and the amount that the re-
cipient would pay on a comparable commercial loan it actually
could obtain on the market; (3) in the case of a loan guarantee,
there is a difference (after adjusting for any difference in guarantee
fees) between the amount the recipient pays on the guaranteed
loan and the amount it would pay for a comparable commercial
loan if there were no such guarantee; and (4) in the case of the pro-
vision of goods or services, or the purchase of goods, the provision
is made for less or the purchase for more than adequate remunera-
tion, with the adequacy of remuneration to be detern;med in rel_a-
tion to prevailing market conditions (e.g., price, quality, availabil-
ity, marketability, transportation, and other conditions of purchase
or sale) for the good or service in the relevant country. The new
standards for determining the existence and amount of a benefit
with respect to the provision of goods or services replace the
“preferentiality” standard used in current law and practice.



92

Section 251(a) further amends section 771(5) of the 1930 Tariff
Act to provide that, in determining whether a subsidy exists, the
Commerce Department is not required to consider the effect of a
subsidy (e.g., whether it lowers the price or increases the output of
a good). The Committee expects that new section 771(5XC), as
added by section 251(a), will put to rest any confusion with respect
to the language and intent of U.S. countervailing duty law. In May
1993, a majority of a binational panel in Certain Softwood Lumber
Products from Canada ruled that, in order to find certain govern-
ment practices to be subsidies, Commerce had to determine that
the practice had an effect on the price or output of the merchandise
under investigation. In so doing, the majority of that panel mis-
construed the holding in a prior determination of the U.S. Court of
Appeals for the Federal Circuit (the 1986 Georgetown Steel case).
Section 251(a) clarifies that the new definition of subsidy does not
require the Commerce Department to consider or analyze the price
or output effects (including whether there is any effect at all) of a
government action on the merchandise under investigation or re-
view. The panel decision does not constitute, nor should it con-
stitute, binding precedent for any future cases; nevertheless, in
view of the panel majority’s error, the Committee believes that sec-
tion 251(a) serves the important function of making the intent of
the statute unambiguous.

Change of ownership.—Section 251(a) further amends section
771(5) of the 1930 Tariff Act to provide that a change in the owner-
ship of all or part of a foreign enterprise (i.e., a firm or a division
of a firm) or its productive assets does not by itself require the
Commerce Department to determine that a countervailable subsidy
received by the firm prior to the change in ownership no longer
continues to be countervailable, even if the change in ownership oc-
curs through an “arm’s length transaction” (defined as a trans-
action negotiated between unrelated parties, each acting in its own
interest, or between related parties such that the terms of the
transaction are those that would exist if the transaction had been
negotiated between unrelated parties).

The Committee believes that this provision serves the important
purpose of making clear that the sale of a firm at “arm’s length”
does not automatically extinguish any previously-conferred sub-
sidies. New section 771(5)F) stands in contrast to such an inter-
pretation, which would result in an end to the countervailability of
prior subsidies otherwise allocable to the merchandise. The sale of
subsidized goods or assets to an unrelated party should not in and
of itself permit the avoidance of duties. The Commerce Department
should continue to have the discretion to determine whether, and
to what extent (if any), actions such as the “privatization” of a gov-
ernment-owned company actually serve to eliminate such subsidies.
It is the Committee’s expectation that Commerce will exercise this
discretion carefully and make its determination based on the facts
of each case, developing a methodology consistent with the prin-
ciples of the countervailing duty statute.

Specificity.—As the Court of International Trade (CIT) made
clear in 1983 in the Carlisle Tire case, the basic purpose of the
specificity test is to serve as a means for differentiating between
government assistance that genuinely is available broadly and used
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widely throughout an economy and subsidies provided to or used
by discrete segments of the economy. Thus, while the specificity
test is intended to avoid the imposition of countervailing duties in
situations where a subsidy is widely available and used throughout
an economy, it must not be allowed to serve as a means for avoid-
ing the imposition of duties in other circumstances. The Committee
welcomes and supports the intention of the Administration, as set
out in the Statement of Administrative Action, to apply the speci-
ficity test “in light of its original purpose, which is to function as
an 1nitial screening mechanism to winnow out only those foreign
subsidies which truly are broadly available and widely used
throughout an economy.”

Section 251(a) adds a new subsection 771(5A) to the 1930 Tariff
Act; the new provision sets out the criteria for determining when
a subsidy is specific in law (de jure) or in fact (de facto). In deter-
mining whether a domestic subsidy is specific in law or in fact, sec-
tion 251(a) adopts the principles set forth in the Subsidies Agree-
ment, which themselves are consistent with the principles the
Commerce Department currently applies. With the exception of
subsidies that satisfy the criteria for treatment as non-
countervailable, a subsidy shall be countervailable only if it is spe-
cific in accordance with the statutory definitions.

A subsidy will be deemed to be specific if it is (1) an export sub-
sidy (contingent in law or in fact on export performance) or (2) an
import substitution subsidy (contingent on the use of domestic over
imported goods). The definition of export subsidies in the Subsidies
Agreement and this bill is broader than that used in current law
and practice, and the category of import substitution subsidies is
a new one that is neither part of the 1979 Subsidies Code nor in-
cluded in current law.

A domestic subsidy is specific as a matter of law where the au-
thority providing the subsidy (or the legislation pursuant to which
the authority operates) expressly limits access to the subsidy to an
enterprise or industry, or group thereof. This standard recognizes
that, where a foreign government expressly limits access to the
subsidy to a small number of firms or industries, further inquiry
into actual use is not necessary. Moreover, consistent with long-
standing Commerce Department practice, the infent to target or
otherwise limit benefits is not a prerequisite for a finding of de jure
specificity. In contrast, where the authority or the legislation estab-
lishes objective (i.e., neutral) criteria or conditions governing eligi-
bility for and the amount of a subsidy, it is not specific as a matter
of law, as long as eligibility is automatic, the criteria or conditions
are strictly followed, and they are clearly set forth in the relevant
statute, regulation, or other official document. )

A domestic subsidy is specific as a matter of fact if one or more
of the following factors exist: (1) the actual recipients of the sub-
sidy, whether considered on an enterprise or industry basis, are
limited in number; (2) an enterprise or industry (or a group there-
of) is a predominant user of the subsidy; (3) an enterprise or indus-
try receives a disproportionately large amount of the spbs1dy; or (4)
the manner in which the authority providing the subsidy has exer-
cised discretion in the decision to grant the subsidy indicates that
an enterprise or industry is favored over others. The Committee
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anticipates that the weight accorded by Commerce, in a counter-
vailing duty investigation, to these factors will vary from case to
case; the bill makes clear, however, that Commerce shall find de
facto specificity if one or more of the above factors exists. In so
doing, the bill is intended to prevent any further misinterpretation
of U.S. countervailing duty law in this regard, as occurred in two
1993 binational panel decisions.

Consistent with current law and Commerce practice, evidence of
government intent to target or otherwise limit benefits is irrelevant
in analyzing whether de facto specificity exists. Moreover, and
again consistent with current law and practice, the fact that use
of a subsidy may be limited due to the inherent characteristics of
the good or service in question should be considered irrelevant for
purposes of specificity analysis. In determining whether the actual
recipients of the subsidy are limited in number, the proper com-
parison to be made is one between the beneficiaries of the subsidy
and the economy of the subsidizing jurisdiction as a whole—not one
between the actual beneficiaries and the universe of potential bene-
ficiaries.

In evaluating the four factors listed above, Commerce is required
to take into account the extent of the economic diversification with-
in the relevant jurisdiction, as well as how long the subsidy pro-
gram has been in operation. These considerations, however, do not
substitute for, or replace, the above factors as indicators of whether
specificity exists.

In addition, the bill provides that a subsidy is specific where it
is limited to an enterprise or industry within a designated geo-
graphical region within the jurisdiction of the authority providing
the subsidy, e.g., subsidies provided by the central government that
are limited to a particular state or province. In contrast, subsidies
granted by a state or province on a generally available basis within
such jurisdiction (i.e., not limited to certain enterprises) would not
be treated as specific; however, a state or provincial subsidy limited
to particular regions within such jurisdiction would be specific.
This standard is consistent with current Commerce Department
practice for determining “regional specificity.”

Non-countervailable subsidies.—The third set of provisions in
section 251(a) add a new subsection (5B) to section 771 of the 1930
Tariff Act to define the categories of subsidies that are not subject
to countervailing duties (i.e., “green lighted”) pursuant to Article 8
of the Subsidies Agreement. A subsidy shall be treated as non-
countervailable (but only in the case of merchandise imported from
a country that is a signatory to the Subsidies Agreement) if it is
notified pursuant to Article 8.3 of the Agreement or if Commerce
determines in either a countervailing duty investigation or an ad-
ministrative review that the subsidy meets all of the criteria set
forth in the bill to describe either (1) a research subsidy, (2) a sub-
sidy to disadvantaged regions, or (3) a subsidy for the adaptation
of existing facilities to new environmental requirements. The
“green light” provisions on research and pre-competitive develop-
ment activity expressly do not apply to civil aircraft products.

In each of these categories, the bill incorporates the detailed defi-
nitions used in Article 8 of the Subsidies Agreement. (In so doing
it also makes clear that the research subsidy provision does not
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apply to civil aircraft products.) The Committee believes that these
carefully-crafted definitions must be construed narrowly to prevent
the misuse of this provision. For example, in order to be non-
countervailable, a research subsidy may not cover more than 75
percent of the costs of “industrial research” or not more than 50
percent of the costs of “pre-competitive development activity” (as
those terms are defined in the bill and Agreement) and it must be
limited exclusively to five narrowly-defined categories of costs that
are set out in the bill and agreement, e.g., it must be limited to the
cost of personnel employed exclusively in the research activity, the
cost of instruments, equipment, land, and buildings used exclu-
sively and permanently (except when disposed of on a commercial
basis) for the research activity. In particular, the Committee ex-
pects that the term “pre-competitive development activity” will be
construed strictly in order to ensure that it does not render sub-
sidies for production or export non-countervailable. It is the Com-
mittee’s understanding that only government assistance for re-
search up to the point of the first non-commercial prototype is non-
countervailable; as a general rule, a prototype must undergo sub-
stantial or material modification in order to be capable of any com-
mercial use. Government-funded development and production aid
will remain fully actionable under both WTO dispute settlement
procedures and, where applicable, U.S. countervailing duty law.

Similarly, the bill provides that government assistance to dis-
advantaged regions is non-countervailable only if six specified con-
ditions (e.g., the regions are clearly designated and contiguous and
not created solely as a conduit for assistance, the eligibility criteria
are clearly spelled out in law or regulation so as to be capable of
verification) all are satisfied. In addition to these requirements, a
regional development subsidy program cannot provide more aid
than is appropriate for reducing any regional disparities and must
include a ceiling on the amount of assistance per project. The Com-
mittee believes that strict construction of this “green light” provi-
sion is essential to prevent foreign governments from manipulating
it to subsidize particular firms or industries.

Finally, the bill provides that a subsidy for the adaptation of ex-
isting facilities to new environmental requirements is non-
countervailable only if it satisfies each of the five conditions set out
in the bill and Agreement. The Committee believes that the terms
of this category (e.g., a “one-time non-recurring measure”) must be
construed narrowly to prevent repeated subsidies to offset the costs
of individual new environmental requirements. In this regard, it is
essential that subsidies be treated as non—counte;'vallable only
when they are limited to one subsidy per “new environmental re-
quirement” and per facility—in order that slightly different re-
quirements do not permit the repeated subsidization of a single fa-
cility. In addition, they shall be treated as non-countervailable only
when provided to facilities in operation for at least two years when
the new environmental requirements are imposed—in order that
recently-built or new facilities are not able to benefit from non-ac-
tionable environmental subsidies. The Committee expects that the
failure to satisfy any one of the conditions would result in a sub-
sidy being countervailable in full.
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The bill provides further that a subsidy shall be treated as non-
countervailable, and not subject to investigation or review, if it is
granted pursuant to a program that has been notified properly to
the WTO Subsidies Committee in accordance with Article 8.3 of the
Subsidies Agreement. However, if USTR notifies the Commerce De-
partment that the subsidy in question has been challenged success-
fully in the Subsidies Committee pursuant to Article 8.4 or 8.5 of
the Subsidies Agreement, meaning that it does not satisfy the
Agreement’s conditions and criteria for non-actionability, then the
subsidy may be countervailable (if it otherwise meets the statutory
criteria for a countervailable subsidy). The Committee expects that
USTR and Commerce will utilize the notification procedures of Ar-
ticle 8.3, and the review and challenge procedures of Articles 8.4
and 8.5, aggressively to scrutinize all foreign countries’ applications
for non-actionable status.

Article 8 confers “green light” status on those subsidies that have
been notified to the Subsidies Committee. In addition, a footnote to
Article 10 of the Agreement permits the subsidizing government to
decline to so notify and instead demonstrate that a subsidy chal-
lenged in either a WTO dispute settlement proceeding or a domes-
tic countervailing duty case satisfies all of the relevant criteria for
non-actionability under Article 8.2. The Committee believes that,
where an investigation or review involves a foreign subsidy that
has not been notified under Article 8, the respondent shall have the
burden of presenting evidence demonstrating compliance with all of
the Agreement criteria for “green light” status. Absent substantial
evidence demonstrating compliance, the Commerce Department
should determine that the criteria have not been met.

As described under section 282(c) below, the provisions in this
bill pertaining to the above categories of non-countervailable sub-
sidies, with the exception of agricultural domestic support meas-
ures, shall cease to have any effect 5% years after the WTO Agree-
ment enters into force for the United States, unless they are ex-
tended pursuant to the procedures set out in section 282(c).

Domestic support measures that are provided with respect to the
products listed in Annex 1 to the Agreement on Agriculture (Agri-
culture Agreement), and that the Commerce Department deter-
mines conform fully to the provisions of Annex 2 to that Agree-
ment—so-called “green box” programs, as delineated under Annex
2—also shall be treated as non-countervailable with respect to im-
ports from WTO Member countries. The provisions on non-
countervailable domestic support measures under the Agriculture
Agreement shall no longer apply at the end of the nine-year period
beginning on January 1, 1995, with the precise termination date
for each country to be determined by USTR in accordance with Ar-
ticle 1 of the Agriculture Agreement.

PART 2—REPEAL OF SECTION 303 AND CONFORMING AMENDMENTS
Repeal of Section 303

(Section 261)

Section 303 of the 1930 Tariff Act currently applies in counter-
vailing duty investigations for any country that is not a “country



97

under the Agreement”—a term encompassing signatories to the
Tokyo Round Subsidies Code and two other categories of agree-
ments. Except in the case of imports of duty-free merchandise from
GATT Contracting Parties, countries normally do not receive an in-
jury test (i.e., an investigation and determination by the ITC of
whether there is material injury) under section 303—even if they
are GATT parties. All WT'O Members, however, will be entitled to
an injury test before countervailing duties are levied. Therefore,
current law must be amended to conform to this obligation.

Section 261(a) repeals section 303. This repeal prevents confusion
in the application of U.S. countervailing duty law, given the new
definition of subsidy in Title VII and Article 1 of the Subsidies
Agreement. (The amendments to section 701 of the 1930 Tariff Act,
made under section 262 of this bill, clarify the future application
of the injury test.)

Section 261(b) provides that all orders, determinations, and other
administrative actions issued pursuant to a section 303 investiga-
tion and in effect on such date of repeal shall continue in effect
until modified, terminated, superseded, set aside, or revoked by the
Commerce Department, the ITC, a court, or by operation of law.
However, the repeal shall not affect any section 303 proceedings
pending before Commerce or the ITC on the effective date of this
Title, or judicial review of a countervailing duty order issued pur-
suant to an investigation under section 303 (or of an administrative
review of such an order) that is pending on the effective date. Sec-
tions 261(c) and (d) provide definitions and make several conform-
ing amendments necessitated by this repeal.

Imposition of Countervailing Duties

(Section 262)

Section 262 amends three subsections of section 701 of the 1930
Tariff Act.

First, it amends section 701(a) to clarify the requirements for the
imposition of countervailing duties: a Commerce Department deter-
mination of a countervailable subsidy, and an ITC determination
(in the case of imports frem a Subsidies Agreement country) of ma-
terial injury or threat of material injury by reason of imports.

Second, it amends section 701(b) to provide a definition of the
term “Subsidies Agreement country” (for purposes of determining
which countries shall be entitled to an injury test under U.S. coun-
tervailing duty law). This encompasses any WTO Member country,
as well as a country which the President has determined has as-
sumed substantially equivalent obligations with respect to the
United States as those under the Subsidies Agreement, and a coun-
try which the President determines has an agreement with the
United States (as of the date of enactment of this b}ll) that requires
unconditional MFN treatment with respect to U.S. imports. )

Third, it amends section 701(c) to clarify that, in the case of im-
ports from a country that is not a Subsidies Agreement country, an
ITC injury determination shall not be required in any investigation
or review, and the provision on “sunset” reviews (see section 220
above) is not applicable.
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De Minimis Countervailable Subsidy

(Section 263)

Section 263 provides that in making a subsidy determination, the
Commerce Department shall disregard any de minimis
countervailable subsidy. Consistent with Article 11 of the Subsidies
Agreement, it defines such a subsidy as less than one percent ad
valorem (compared with 0.5 percent ad valorem under current
Commerce regulations), except that the de minimis threshold is
two percent in the case of imports from a Subsidies Agreement
country designated by USTR as a developing country (see section
267 below), and three percent in the case of a country determined
by USTR to be a least-developed country (for eight years after the
WTQ Agreement enters into force) or a developing country which
USTR has notified Commerce has eliminated its export subsidies
on an expedited basis under Article 27.11 of the Subsidies Agree-
ment (for eight years, unless USTR notifies Commerce earlier that
the country is providing an export subsidy). It is the Committee’s
understanding that the de minimis requirements of Article 11, and
the special provisions for developing countries under Article 27,
apply only to initial countervailing duty investigations, not to ad-
ministrative reviews of countervailing duty orders, for which the
current regulatory threshold will continue to apply.

Determination of Countervailable Subsidy Rate

(Section 264)

Section 264 enables the Commerce Department, consistent with
Article 19.3 of the Subsidies Agreement, to determine an estimated
countervailable subsidy rate for each exporter and producer indi-
vidually investigated, and an estimated “all-others” rate for those
not individually investigated and for new exporters and producers,
unless there is a basis for applying a single country-wide rate ap-
plicable to all exporters and producers. It provides further that the
all-others rate shall equal the weighted average rates for those in-
dividually investigated, excluding zero and de minimis rates and
those developed entirely using the facts available (as described
under section 776 of the 1930 Tariff Act, as amended by section
231(c) of this bill). If, however, the rates established for all export-
ers and producers individually investigated are zero or de minimis,
or determined entirely using the facts available, Commerce may
use any reasonable method to establish the all-others rate.

These provisions implement the requirements of Article 19.3 of
the Agreement, which provides that any producer whose exports
are subject to a countervailing duty order, but which was not actu-
ally investigated (other than because it refused to cooperate), shall
be entitled to an expedited review to establish an individual coun-
tervailing duty rate. Current Commerce practice, under which it
normally calculates a country-wide rate applicable to all exporters
unless there is a significant differential in rates between companies
(thus establishing a presumption in faver of a single rate), must be
modified in order to comport with Article 19. ’
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Assessment of Countervailing Duty

(Section 265)

Section 265 complements section 264 by eliminating the current

presumption in section 706(a) of the 1930 Tariff Act favoring coun-
try-wide subsidy rates.

Nature of Countervailable Subsidy

(Section 266)

Section 266 amends section 771(7)E) of the 1930 Tariff Act to
provide that the Commerce Department shall inform the ITC
whenever a subsidy is either a prohibited subsidy under Article 3
of the Subsidies Agreement or one that presumptively causes seri-
ous prejudice under Article 6.1 of the Agreement; the ITC shall
consider such information in determining whether there is a threat
of material injury.

Definition of Developing and Least-Developed Country

(Section 267)

Section 267 amends section 771 of the 1930 Tariff Act by adding
a new paragraph defining the terms “developing country” and
“least developed country,” consistent with their use in Article 27 of
the Subsidies Agreement. “Developing country” is defined as a
country designated as such by USTR, based on factors including
but not limited to the country’s level of economic development (e.g.,
its per capita GNP) and share of world trade. “Least-developed
country” is defined consistent with Annex VII to the Subsidies
Agreement; if not expressly referenced as “least developed” in that
Annex, a country must have a per capita GNP of less than $1000
per annum to qualify as “least developed.”

The Committee strongly believes that the special benefits accru-
ing to developing and least-developed countries under the Agree-
ment—including an opportunity to phase out export subsidies and
import substitution subsidies gradually, exemption from the pre-
sumption of serious prejudice, and higher thresholds for de minimis
subsidization in countervailing duty actions—must be limited to
countries genuinely meriting such disparate treatment. Permitting
countries to “self-elect” developing country status simply invites
abuse. The Committee therefore welcomes the declarations of both
the United States and the European Union, made prior to the con-
clusion of the Uruguay Round negotiations (and reiterated in the
Statement of Administrative Action) that they would not consider
Hong Kong, Korea, or Singapore to be developing countries for pur-
poses of the Subsidies Agreement.

Upstream Subsidies

(Section 268)

Section 268 amends section 771A of the 1930 Tariff Act to estab-
lish the criteria for determining the existence of an upstream sub-
sidy (a subsidy bestowed on an input that is passed through to a
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downstream product). Under current law, only domestic subsidies
can be treated as upstream subsidies. The Agreement’s addition of
the new category of import substitution subsidies warrants a
change in this definition. Section 268 therefore provides that any
countervailable subsidy, other than an export subsidy, bestowed on
an input used in the production of the subject merchandise may
constitute an upstream subsidy, provided that the other statutory
criteria are satisfied.

Determination of Countervailable Subsidy Rate

(Section 269)

Section 269(a) provides that, in determining countervailable sub-
sidy rates, the Commerce Department shall determine an individ-
ual rate for each known exporter or producer, unless it finds that
it is not practicable to do so because of the large number of export-
ers or producers involved in the investigation or review. In such
cases, Commerce may determine individual rates for a reasonable
number of exporters or producers by limiting its examination to (1)
a statistically-valid sample of such exporters or producers, or (2)
those accounting for the largest volume of the imports. Alter-
natively, it may determine a single country-wide rate to be applied
to all exporters or producers. Section 269(b) makes conforming
amendments to current law to reflect this change.

Conforming Amendments

(Section 270)

Section 270 consists of a series of conforming amendments, the
bulk of which apply the terms “countervailable subsidy” and
“countervailable subsidies” that are added by this bill.

PART 3—SECTION 303 INJURY INVESTIGATIONS

Special Rules for Injury Investigations for Certain Section 303
Countervailing Duty Orders and Investigations

(Section 271)

Section 271(a) adds a new section 753 to the 1930 Tariff Act to
establish a special procedure for making injury determinations
with respect to countervailing duty orders issued under section 303
which did not involve such determinations. This provision shall
apply only to goods from a Subsidies Agreement country, thus re-
quiring countries to become WTO Members in order to benefit from
its terms. This special procedure is necessary in order to comply
with the requirement that goods from such countries receive injury
determinations in countervailing duty investigations. (See descrip-
tion of section 261 above.)

Section 271(a) provides that, upon receipt of a request from a do-
mestic interested party within six months after the country in
question becomes a Subsidies Agreement country (i.e., joins the
WTO), the ITC shall initiate an investigation to determine whether
a U.S. industry is likely to be materially injured by reason of im-
ports subject to an order if the order were revoked. (If no request
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is received, Commerce will revoke the order and refund, with inter-
est, any estimated duties collected.) Commerce shall provide to the
ITC the amount of the likely net subsidy if the order were revoked,
normally choosing from among those found in the final determina-
tion in the original investigation or under administrative reviews.
Commerce also shall inform the ITC if the subsidy is prohibited or
presumed to cause serious prejudice under the Agreement. If the
ITC considers the magnitude of the net subsidy relevant to its
analysis, it shall rely on the net subsidy that Commerce deter-
mined is likely to prevail if the order is revoked.

The ITC normally shall issue its determination not later than
one year from the date of initiation; different time limits apply for
section 303 investigations in progress at the time a country be-
comes a Subsidies Agreement country. If the ITC makes an affirm-
ative determination, the order remains in effect; if the determina-
tion is negative, Commerce shall revoke the order.

At the request of the same domestic interested party, Commerce
shall also initiate one or more “sunset” reviews under section 751(c)
of the 1930 Tariff Act (as added by section 220 of this bill) of orders
involving the same or comparable merchandise as that subject to
the above injury investigation. The different proceedings shall be
treated as having been initiated simultaneously. The ITC also shall
make its determinations at the same time, but will continue to
apply the different procedures and standards applicable to the two
distinet proceedings (most importantly, the different standards for
determining injury). The ITC may cumulate the imports in the two
proceedings, but is not required to do so. The Committee does not
;‘iegard this provision as broadening the legal grounds for cumula-

on.

The Committee is concerned that these special procedures not
create a hardship for the domestic industries that were petitioners
in an original section 303 case. It is the Committee’s understanding
that, in order to ensure that such parties have the opportunity to
request an injury determination in a timely fashion (to prevent the
order from simply being revoked), Commerce will notify them di-
rectly as soon as possible after the opportunity to make such a re-
quest arises.

PART 4—ENFORCEMENT OF UNITED STATES RIGHTS UNDER THE
SUBSIDIES AGREEMENT

Whereas Parts 1 through 3 of Subtitle B make changes to U.S.
countervailing duty law to implement the Subsidies Agreement,
most of Part 4 covers the new procedures established to enforce the
multilateral subsidies remedies provided in the Agreement. In so
doing, it is intended to ensure that the United States aggressively
utilizes the strengthened remedies under the Agreement for com-
batting prohibited and actionable subsidies, as well as the mecha-
nisms for addressing non-actionable subsidies.

Subsidies Enforcement

(Section 281)

Section 281 establishes a set of procedures under which the Com-
merce Department and USTR will enforce U.S. rights under the
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Subsidies Agreement. In addition, Commerce will provide informa-
tion to the public and, to the extent feasible, assistance to inter-
ested parties concerning the remedies and benefits available under
the Agreement, and the procedures relating to such remedies and
benefits. These provisions are intended to provide for greater co-
ordination of countervailing duty law and multilateral enforcement
of subsidies obligations. The Committee believes such coordination
is essential in view of the new disciplines, as well as the categories
of non-actionable subsidies, included in the Agreement. At the
same time, it hopes and expects that the process for assisting do-
mestic industries with respect to multilateral subsidies remedies
will not impose overly formal or burdensome requirements on such
industries; the Committee notes in this regard that the bill utilizes
the term “requests” from interested parties, not “petitions.”

Prohibited and actionable subsidies.—Articles 3 through 7 of the
Subsidies Agreement are intended to improve the disciplines on
foreign subsidies through their detailed definitions of “prohibited”
and “actionable” subsidies, and their more effective procedures and
remedies. In particular, the provisions of Article 6.1, under which
four types of subsidies are presumed to cause “serious prejudice”
(thus placing the burden on the subsidizing government to dem-
onstrate that such prejudice did not result from the subsidization),
represent a significant expansion on the disciplines of the 1979
Tokyo Round Subsidies Code.

Sections 281(a) through (d) of the bill build on these Agreement
provisions by establishing specific procedures for challenging al-
leged prohibited or actionable subsidies. If Commerce determines
on its own, or finds there is reason to believe based on a request
from an interested party, that foreign goods are benefiting from a
subsidy which is prohibited or actionable under the Agreement, it
shall notify and provide supporting information to USTR. On the
basis of the information provided, and after consulting with the in-
terested party (if any), USTR then shall determine whether to initi-
ate an investigation of the subsidy under Title III of the 1974
Trade Act (hereafter “section 301”), unless the interested party ob-
jects. This determination shall be made as quickly as possible, con-
sistent with the requirements of section 301. Normal procedures
and timetables then shall apply to consultations, dispute settle-
;nent, and potential countermeasures against the subsidizing coun-

ry.
Notification of non-actionable subsidies.—Section 281(e) requires
USTR to provide Commerce with any information submitted to the
WTO Subsidies Committee pursuant to the notification procedures
in Article 8.3 or 8.4 of the Agreement concerning non-actionable
subsidies. Commerce shall review such information and, where ap-
propriate, recommend to USTR that it seek additional information
concerning a notified subsidy program. If Commerce has reason to
believe, mclud.mg.based on a request submitted by an interested
party, that a subsidy violates the conditions of Article 8, it shall in-
form and provide supporting information to USTR.

If USTR concurs, and after consulting with the interested party
and appropriate domestic industries, it shall invoke the procedures
of Article 8.4 or 8.5 of the Agreement for review of foreign pro-
grams that are notified as non-actionable. USTR shall determine
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that there is reason to believe a violation of Article 8 exists in any
case where it determines that a notified subsidy program does not
meet the conditions required for non-actionability under the bill
and Agreement. USTR shall notify Commerce whenever a violation
has been found to exist pursuant to Article 8.4 or 8.5.

Remedy for “serious adverse effects.”—Section 281(e) provides fur-
ther that an interested party may request that Commerce deter-
mine whether a non-actionable subsidy program (either notified to
the WTO Subsidies Committee or not notified but previously deter-
mined by Commerce to be “green lighted”) is causing “serious ad-
verse effects” under Article 9 of the Subsidies Agreement. This is
intended to ensure that, even if a subsidy program meets the cri-
teria for non-actionability under Article 8 of the Agreement, it may
be challenged under Article 9 on the grounds that it causes such
effects to a U.S. industry, creating “damage which would be dif-
ficult to repair.” Within 90 days, Commerce shall determine wheth-
er it has reason to believe that such effects exist. If so, it shall no-
tify and provide supporting information to USTR. Within 30 days
after receiving such notice, USTR shall determine whether there is
reason to believe that such effects exist; it shall concur with Com-
merce unless it finds that Commerce’s decision is not supported by
the facts. If USTR concurs, it shall initiate consultations under Ar-
ticle 9.2, unless the relevant domestic industry objects.

If the consultations do not produce a mutually acceptable solu-
tion within 60 days, USTR shall refer the matter to the WT'O Sub-
sidies Committee. Not later than 120 days thereafter, USTR shall
determine whether the Committee has found the existence of seri-
ous adverse effects. If USTR determines that the Committee has
been prevented from such a finding because of the refusal of the
subsidizing country to join in the necessary consensus, or that the
Committee has not made its decision within 120 days, USTR shall
determine within 30 days what action to take in response under
section 301. If the Committee does recommend a modification of
the foreign subsidy, USTR shall determine within six months
whether the subsidizing country has complied with such rec-
ommendation. If USTR finds that the country has not complied, it
shall determine what action to take in response under section 301.

The Committee anticipates that USTR will retain the discretion
to find that consensus in the Subsidies Committee has been pre-
vented by more than one country where USTR believes the subsi-
dizing country has requested the assistance of other countries in
blocking action. Where the United States and the vast majority of
the Subsidies Committee agree that serious adverse effects have
been demonstrated, the Committee believes strongly that the Unit-
ed States should demand removal of such effects and respond if
they are not removed. Any blocking or other frustration of the
WTO Subsidies Committee’s ability to make a timely decision
under Article 9 would, in the Committee’s view, seriously harm the
credibility of the Subsidies Agreement and the Subsidies Commit-
tee process. The Committee also endorses the Administration’s in-
tention to propose to the Subsidies Committee that the WTO Sec-
retariat should review and report on any allegation of serious ad-
verse effects under Article 9; this offers the potential to make Arti-
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cle 9 a more effective remedy over time by diminishing the likeli-
hood that political considerations will affect the decisionmaking.

Consultations and annual enforcement report.—Section 281(f)
provides that USTR shall submit promptly to the Committees on
Finance and Ways and Means, and other appropriate Congres-
sional Committees, all notifications under Article 8 from foreign
governments of proposed “green light” subsidies, publish notice of
these in the Federal Register, and consult with the appropriate
Committees and private sector. It is the Committee’s expectation
that the United States will use this notification process aggres-
sively to monitor the operation of the “green light” categories, and
that USTR will object to any foreign programs that fail to meet the
agreement criteria for “green light” treatment, based on the inter-
pretations of such criteria in the bill, the Statement of Administra-
tive Action, and this report.

With respect to the potential notification of U.S. subsidies, the
Committee notes its understanding that USTR shall decide which
U.S. programs to notify to the Subsidies Committee after consult-
ing with the Departments of Commerce and Defense, other inter-
ested agencies, interested private parties, and the Committees on
Finance and Ways and Means and other appropriate Congressional
Committees.

Section 281(f) also provides for USTR and Commerce to issue
jointly to Congress, not later than February 1 each year beginning
in 1996, a report on the subsidies practices of major U.S. trading
partners, as well as the monitoring and enforcement activities of
USTR and Commerce relating to such practices.

Section 281(g) provides for interagency cooperation in carrying
out the above provisions. Section 281(h) defines the key terms used
in the bill and Agreement relating to these enforcement provisions.
Finally, section 281(i) concerns the treatment of proprietary infor-
mation provided by Commerce to USTR to carry out its responsibil-
ities under the above.

Review of Subsidies Agreement

(Section 282)

Section 282 includes a series of provisions relating to U.S. review
of the Subsidies Agreement, the most important of which requires
the Congress to determine whether to extend the application of the
non-countervailable subsidy categories included in the bill.

Sections 282(a) and (b) set out U.S. objectives to ensure both ef-
fective subsidy disciplines and that the Agreement’s provisions on
non-actionable subsidies do not undermine the benefits of other
parts of the Agreement. Toward this end, there will be an ongoing
U.S. review of the operation of the Agreement provisions on non-
actionable subsidies.

Section 282(c) provides for the termination of the bill’s provisions
on non-countervailable subsidies (other than those covered by the
Agreement on Agriculture). Those provisions, added under section
251(a), will expire 5% years after the WT'O Agreement enters into
force, unless three steps occur. First, the WT'O Subsidies Commit-
tee must agree to extend Articles 8 and 9, as well as Article 6.1
(concerning the presumption of serious prejudice), of the Subsidies
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Agreement; under Article 31 of the Agreement, those provisions
will expire automatically at the end of five years unless the Sub-
sidies Committee agrees to extend them in either the same or a
modified form. The President must consult with the Committees on
Finance and Ways and Means before and after such a decision is
reached. Second, once there has been a decision to extend, the
President must submit a document describing the terms of such ex-
tension, as well as an implementing bill providing for the extension
of the non-countervailable subsidy provisions in U.S. law, accom-
panied by a statement of administrative action and supporting in-
formation. Third, the implementing bill must be enacted into law.
Congressional “fast track” procedures, set forth in section 151 of
the 1947 Trade Act, will apply to consideration of the bill.

This procedure ensures that the ultimate determination on
whether or not it is wise policy to maintain the three categories of
non-countervailable subsidies under U.S. law will be made by the
Congress. At the same time, the application of “fast track” proce-
dures ensures that it will be acted upon in a timely manner. The
Committee anticipates that the decision whether to extend the non-
countervailable subsidies provisions will depend to a significant ex-
tent on how effective and aggressive USTR and the Commerce De-
partment have been in enforcing U.S. rights under Articles 8 and
9 of the Agreement and section 281 of the bill, and in ensuring that
the definitions of such subsidies under section 251 of the bill are
construed narrowly to prevent them from becoming a loophole to ef-
fective use of the countervailing duty law and other subsidies dis-
ciplines and remedies.

Finally, section 282(d) provides that Commerce shall review the
operation of the Subsidies Agreement and submit a report on such
review to the Congress within 42 years of the date of enactment
of this bill. The report shall address the Agreement’s effectiveness
in disciplining prohibited subsidies and remedying the effects of ac-
tionable subsidies, and the extent to which the “green light” provi-
sions may have undermined the benefits from other parts of the
Agreement.

Amendments to Title VII of the Tariff Act of 1930

(Section 283)

Section 283 amends the countervailing duty law to include provi-
sions relating to the enforcement of the Subsidies Agreement, so as
to allow Commerce to include previously notified foreign subsidies
in its investigations or reviews (i.e., adjust the rate of duty) if it
determines they benefit the subject merchandise and are
countervailable. This will permit Commerce to respond adequa;tgly
where the notification procedures under Article 8 of the Subsidies
Agreement were used improperly by a foreign government.

Section 283(a) amends section 703 of the 1930 Tariff Act to pro-
vide that, where the only subsidy under investigation is one that
USTR notified Commerce was in violation of Article 8, the penqd
for Commerce’s preliminary countervailing duty determination is
reduced from 65 to 60 days. This is the maximum that the process
can be expedited, since under Article 17.3 of the Agreement provi-
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sional measures may not be imposed earlier than 60 days after ini-
tiation of an investigation. .

Section 283(b) amends section 775 of the 1930 Tariff Act to pro-
vide that, where Commerce discovers during an investigation or re-
view that a subsidy is in violation of Article 8, or appears to be
countervailable despite not having been included in the counter-
vailing duty petition, it shall include the subsidy in the investiga-
tion. Section 283(c) amends section 751 of the 1930 Tariff Act to
provide that, if such information is provided but a review is not in
progress, Commerce shall conduct a review to determine whether
the subject merchandise benefits from the subsidy; if so, it shall ad-
just the estimated duty upward accordingly. If, on the other hand,
USTR notifies Commerce that a WI'QO Member country has with-
drawn a countervailable subsidy provided with respect to the mer-
chandise subject to an order, Commerce shall conduct a review to
determine whether to adjust the estimated duty downward or re-
voke the order entirely.

SUBTITLE C—EFFECTIVE DATE
Effective Date

(Section 291)

The amendments made by Title II shall take effect on the date
the WTO Agreement enters into force with respect to the United
States; thus, they apply only to investigations initiated based on
petitions filed (or self-initiated), and reviews begun pursuant to a
request filed, after that date.

TITLE III—ADDITIONAL IMPLEMENTATION OF
AGREEMENTS

Title III contains five subtitles with provisions to implement the
Uruguay Round agreements or understandings regarding safe-
guards, dispute settlement, textiles, and government procurement;
to clarify U.S. objectives on intellectual property related to the
Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPs Agreement); and to implement a GATT panel report
regarding section 337 of the 1930 Tariff Act.

SUBTITLE A—SAFEGUARDS

The Agreement on Safeguards (Safeguards Agreement) addresses
the application of GATT 1994 Article XIX, which permits a country
to impose import restrictions (“safeguard” measures) when in-
g:reas:d 1m£orts ?re _fo(limci to (ila‘\llilse Aogf-r threaten to cause serious in-
jury to a domestic industry. The eement elaborates on GATT
1947 Article XIX which provided little guidance on the specific ap-
plication of safeguard measures. Because Article XIX required that
safeguard measures be applied on an MFN basis and allowed coun-
tries whose exports are affected by such measures to retaliate in
the absence of agreed compensation, it actually discouraged the use
of safeguard measures because of the specter of enormous com-
pensation and retaliation. Instead, GATT contracting parties have
tended to negotiate voluntary restraint agreements (VRAs) and
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other so-called “grey area measures.” Such measures have not al-
ways been administered in a transparent manner and often have
been left in place longer than neeged, causing distortions in the
pattern of trade internationally.

Thus the principal U.S. objectives for the Uruguay Round safe-
guard negotiations as set down by Congress in section 1101 of the
Omnibus Trade and Competitiveness Act of 1988 (1988 Trade Act)
(19 U.S8.C. 2901) stressed improving and expanding rules and pro-
cedures to encourage WT'O Members to use rather than ignore
safeguard rules. Since the United States applies safeguard meas-
ures through fair and transparent rules and procedures, much of
the Safeguards Agreement is borrowed from current U.S. law in
the safeguard area (Title II of the Trade Act of 1974 (1974 Trade
Act), 19 U.8.C. 2251, et seq.). The Agreement includes the following
concepts from U.S. law: determination of injury and increasing im-
ports; procedures to ensure transparency; an eight-year maximum
duration; expedited procedures that may be applied in “critical cir-
cumstances,” including special provisions for proceedings concern-
ing imports of perishable products; “degressivity” (progressive liber-
alization of safeguard restrictions); and the right to re-impose safe-
guard restrictions at a later date. Few provisions of U.S. law need
to be changed to implement the Safeguards Agreement.

To address two concerns from the GATT 1947 Article XIX, the
Safeguards Agreement stipulates that the exporting country may
not impose trade retaliation during the first three years of any
safeguards measure put in place to address an absolute increase in
imports. The Agreement also prohibits VRAs.

Investigations, Determinations, and Recommendations by the ITC

(Section 301)

Treatment of confidential information.—Section 301(a) imple-
ments paragraph 2 of Article 3 of the Safeguards Agreement (here-
after in this subsection referred to as “the Agreement”), which
specifies procedures for investigations by competent authorities in
Member countries. The ITC is the competent authority for safe-
guard investigations under Title II of the 1974 Trade Act, as
amended. The bill amends section 202(a)(8) of the 1974 Trade Act
to authorize the ITC to request that parties submitting confidential
business information provide a non-confidential summary of such
information. In keeping with the Agreement, the bill stipulates
that the ITC can disregard the submission if it finds that a request
for confidentiality is unwarranted and the submitter is unwilling to
fI_nake the information public or authorize its disclosure in summary
orm.

Administrative protective orders (APOs).—Section 301(b), which
is consistent with paragraph 2 of Article 3 of the Agreement,
amends section 202 of the 1974 Trade Act to require the ITC to
promulgate regulations to provide access to confidential business
information under an APO to authorized representatives of inter-
ested parties who are parties to a safeguard investigation. )

Release of confidential business information under an APO is
provided for and done routinely under Title VII of the 1930 Tariff
Act, as amended (19 U.S.C. 1671, et seq.), which deals with anti-
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dumping and countervailing duty investigations. The Committee
expects that APO procedures for safeguard investigations will be
administered in a manner similar to those currently followed for
Title VII investigations. The Committee further expects that the
Executive Branch will seek public comments and take these com-
ments into account in promulgating regulations in this area.

Notice of proceedings.—Section 301(c) implements certain proce-
dural requirements in paragraph 1 of Article 3 of the Agreement
by amending section 202(b) of the 1974 Trade Act to codify certain
ITC procedural practices. For example, the requirement that the
ITC publish a notice in the Federal Register of commencement of
proceedings and that it offer private parties an opportunity to re-
spond to the presentations of others.

Critical circumstances.—Section 301(d) implements Article 6 of
the Safeguards Agreement, dealing with provisional safeguards
measures. It replaces the provision in current law with a new, fast-
er procedure in amended section 202(dX2) of the 1974 Trade Act.

Under the new provision, as under current law, industries filing
petitions under section 202 may allege that critical circumstances
exist and seek provisional relief pending the completion of the full
ITC investigation and review by the President. The proposed
change calls for the ITC to make a critical circumstances deter-
mination within 60 days of the filing of the petition alleging such
circumstances. The bill then allows the President 30 days from the
tiII{le he receives the ITC’s report to decide what, if any, action to
take.

Under current law, the ITC does not make its critical cir-
cumstances determination until after it has made an affirmative
injury determination, which occurs generally at the close of the
120-day injury phase of the investigation. The President then has
seven days from the ITC’s critical circumstances determination to
decide whether to provide provisional relief. The Committee notes
that the new provision is substantially faster than current law as
it allows the President to impose provisional relief in 90 days, as
compared with 127 days under current law.

If the President decides to impose provisional relief, it would re-
main in effect for a period not to exceed 200 days—a limitation im-
posed by the Agreement—and would, if feasible, take the form of
imposition of duties or increases in duties. The regular 120-day in-
jury phase of the ITC investigation would begin after the comple-
tion of the 60-day ITC critical circumstances phase in cases where
critical circumstances are alleged. To ensure that provisional relief
measures do not lapse before the President acts on the ITC’s final
recommendation, the bill limits the time for Presidential consider-
ation of the ITC’s final recommendation from 60 days to 50 days
in those cases where the President has imposed provisional relief.

_The bill continues to allow industries producing a perishable ag-
ricultural product to request provisional relief under section
202(dX(1), provided that the imported product has been the subject
of an ITC monitoring investigation under section 332 of the 1930
T?"iff Act for at lzast 90 days.

actors in_making determinations.—Section 301(e) i ents
Article 4 of the Safeguards Agreement which addres(se):s glert);}eirr?lina-
tion of serious injury or threat thereof by adding “productivity” to
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the list of factors in section 202(c)(1)(B)i) that the ITC must con-
sider in making its determinations of serious injury or threat there-
of The Committee understands that this does not represent a
change in ITC practice, as the ITC already uses data relating to
thisdactor in judging whether an industry has been seriously in-
ured.

! The bill also adds definitions of the terms “domestic industry,”
“serious injury,” and “threat of serious injury” to section 202(c)(6)
to be consistent with the language of Article 4 of the Agreement.
The change in the definition of “domestic industry” codifies current
ITC practice. The terms “serious injury” and “threat of serious in-
jury” are not defined under current law, but the suggested defini-
tion for “serious injury” follows closely the ITC’s current practice,
and the suigested definition for “threat of serious injury” is quite
similar to the definition of that term in the reports of the Commit-
tees on Finance and Ways and Means regarding section 201 under
the 1974 Trade Act. Thus the Committee does not anticipate that
the inclusion of these definitions in U.S. law will significantly alter
ITC practice.

Consistent with the Statement of Administrative Action, the
Committee expects that the ITC in making the recommendation to
the President required by section 202(e)(1), will take into account
the existence of other relief, such as relief under the antidumping
or countervailing duty laws, and when such other relief has been
identified, will describe in its report to the President how it has
taken such relief into account.

Limitations on investigations.—Section 301(f) addresses Article 2
of the Agreement on Textiles and Clothing (Textiles Agreement) by
providing that a section 201 safeguard investigation of imports of
any product that is subject to the Textiles Agreement may be con-
ducted only if the United States has integrated the product into the
GATT 1994 pursuant to the Textiles Agreement. It further requires
that, not later than the date that the Textiles Agreement enters
into force with respect to the United States, the Secretary of Com-
merce shall publish in the Federal Register a list of all articles that
are subject to the Textiles Agreement.

Action by the President After Determination of Import Injury

(Section 302)

Authority to enter into international agreements.—Section 302(a)
addresses paragraph 1 of Article 11 of the Safeguards Agreement
(‘Prohibition and Elimination of Certain Measures”). In order to
draw a distinction between agreements described under section 203
and “orderly marketing agreements” which the Safeguards Agree-
ment seeks to prohibit, this section drops the term “orderly market-
ing agreements” from section 203 of the 1974 Trade Act. The Com-
mittee does not expect the dropping of the term “orderly market
agreement” from section 203 to make any substantive change in
US. law since all U.S. orderly marketing agreements have been
negotiated under section 203 authority in a manner that is consist-
ent with the requirements of the Safeguards Agreement. o

Article 11 of the Safeguards Agreement addresses the principal
trade negotiating objectives of the United States for safeguards, as
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set forth in section 1101(b)(12) of the 1988 Trade Act. In setting
out these objectives, Congress stressed the need to make the proce-
dures for granting temporary import relief more transparent. Con-
gressional concern stemmed from the fact that some countries have
made a practice of ignoring GATT safeguard rules in favor of so-
called “grey area measures,” such as orderly marketing agree-
ments, which are outside the purview of the GATT. Paragraph 2
of Article 11 of the Agreement requires that such measures be
phased-out within four years, but allows each country one “grand-
fathered” exception under extraordinary circumstances which can
continue through 1999. Under the bill, the President retains au-
thority to enter into agreements allocating quotas allowed under
paragraph 2 of Article 5 of the Safeguards Agreement, which ad-
dresses the application of safeguard measures.

Limitations on actions.—Section 302(b)(1) implements paragraph
1 of Article 7 of the Agreement (“Duration and Review of Safeguard
Meszsures”) by amending section 203(e)(1) to provide that a safe-
guard action may be imposed initially for no more than four years,
including the time, if any, during which provisional relief is in ef-
fect. To conform with paragraphs 2 and 3 of Article 7 of the Agree-
ment, the bill further amends section 203(e)(1) to provide that the
action may be renewed for one or more additional periods for a
total period of relief of eight years if the President determines that
(1) the action continues to be necessary to prevent or remedy seri-
ous injury and (2) there is evidence that the domestic industry is
making a positive adjustment to import competition. Under current
U.S. law, a safeguard action may be taken for up to eight years,
but the initial period may be longer than the four years stipulated
by the Agreement.

Limitations on quantitative restrictions.—Section 302(b)(2) imple-
ments paragraph 1 of Article 5 of the Agreement, which addresses
the application of safeguard measures, by providing in section
203(e)(4) that any action by the President to impose a quantitative
restriction shall permit the importation of a quantity or value of
the product equal to the amount imported in the most recent three
years that are representative of imports of such product and for
which data are available, unless the President finds that the im-
portation of a different quantity or value is justified in order to pre-
vent or remedy serious injury. Current law does not require that
the representative period be three years. The Agreement cites a
three-year period, but neither it nor the bill stipulates that the
three years must be consecutive.

Phasing-down of actions.—Section 802(b)(3) implements para-
graph 4 of Article 7, which addresses the duration and review of
safeguard measures, by amending section 203(e)5) of the 1974
Trade Act to provide that an action that has an effective period of
more than one year shall be phased down at regular intervals over
the period during which the action is in effect. Current law stipu-
lates that relief in effect for more than three years is to be phased
down “[tlo the extent feasible.” The bill leaves to the discretion of
the President what would be considered an appropriate “regular in-

terval” and over the amount by which the relief is phased down at
those intervals.
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Limitations on new actions and investigations of same article.—
Section 302(b)}(4) implements paragraph 5 of Article 7 by amending
section 203(e) to provide that no new action may be taken with re-
spect to a product that was the subject of a safeguard action for
a period that is equal to the previous safeguard action or two years,
whichever is longer. It implements paragraph 6 of Article 7 by
amending section 203(e) to provide that if the action was in effect
for a period of 180 days or less, the President may take a new ac-
tion provided (1) at least one year has elapsed since the previous
action went into effect; and (2) a safeguard action has not been
taken on the product in question more than twice in the last five
years. Additionally, it amends section 202(h)2) of the 1974 Trade
Act to prohibit ITC investigations inconsistent with these time con-
straints. Thus, the bill allows new petitions involving a product for
which import relief was provided previously to be filed with the
ITC up to eight months earlier than under current law. This is be-
cause the limitation is phrased in terms of when new relief may
be granted instead of when a new petition may be filed.

Reports on monitoring.—Section 302(c) makes slight modifica-
tions in section 204(a)(2), which addresses the timing of ITC mon-
itoring reports during the period of relief, to accommodate the time-
table for such reports set forth in paragraph 4 of Article 7 of the
Agreement and to eliminate redundant reports.

Investigation of extension of action.—Section 302(d) also amends
section 204 by adding a new subsection (c¢) to implement Article
7(2) of the Agreement, which governs determinations regarding the
extension of relief. The bill provides the ITC authority, when relief
has been granted, to investigate whether relief continues to be nec-
essary and whether the industry is adjusting to import competition.
Such investigations may be initiated either by a petition on behalf
of the concerned industry filed between six and nine months in ad-
vance of the scheduled expiration of the initial relief, or by a re-
quest from the President. The bill provides that the ITC will pub-
lish notice and hold a public hearing during any such investigation.
The ITC will submit its report to the President at least 60 days be-
fore the initial action is to terminate, unless the President specifies
a different date.

Miscellaneous Amendments

(Section 303)

Miscellaneous amendments.—Section 303 makes technical correc-
tions in sections 202 and 203 of the 1974 Trade Act. These changes
primarily address cross-referencing errors in current law.

Effective Date

(Section 304)

Subtitle A and the amendments made by this Subtitle take effect
on the date on which the WTO Agreement enters into force with
respect to the United States, except that the amendment made by
section 301(b) takes effect on the date of enactment of this bill.
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SUBTITLE B—FOREIGN TRADE BARRIERS AND UNFAIR TRADE
PRACTICES

Subtitle B makes changes to sections 181 and 182 and Title III,
Chapter 1 (sections 301 through 310) of the 1974 Trade Act to im-
plement the Uruguay Round Dispute Settlement Understanding
and improve the functioning of these provisions. It also sets out
U.S. intellectual property objectives related to the TRIPs Agree-
ment. These changes are intended to ensure that these provisions
work effectively in conjunction with the terms of the Dispute Set-
tlement Understanding, and that they afford effective responses to
those unfair foreign trade practices that are not subject to the dis-
ciplines of the Uruguay Round agreements.

Identification of Foreign Anticompetitive Practices

(Section 311)

Section 311 amends section 181(b)(2) of the 1974 Trade Act to
provide that USTR shall include in the annual National Trade Es-
timate Report on Foreign Trade Barriers (required by March 31
each year) a new section on foreign anticompetitive practices, the
toleration of which by foreign governments adversely affects U.S.
exports of goods and services. The bill requires USTR to prepare
this section in consultation with the Justice Department (in view
of Justice’s responsibility for international antitrust matters). The
Committee believes this additional attention to foreign government
toleration of such practices, a matter of critical concern to Amer-
ican exporters, will assist those exporters in key markets. (The
changes to section 301 to better address such practices are de-
scribed more fully under section 314(c) of the bill.)

Consultation with Committees

(Section 312)

Section 312 amends section 181(b) of the 1974 Trade Act to re-
quire USTR, after the submission of the National Trade Estimate
report, to consult with, and take into account the views of, the rel-
evant Congressional Committees on means to address the foreign
trade barriers identified in the report, including the possible initi-
ation of section 301 investigations or other trade actions.

Identification of Countries that Deny Protection of Intellectual
Property Rights

(Section 313)

_Section 313 amends section 182 of the 1974 Trade Act, the “spe-
cial 301" provision concerning the identification of priority coun-
tries in connection with denial of adequate and effective intellec-
tual property protection or denial of market access for U.S. persons
that rely on intellectual property protection. In identifying foreign
countries under special 301, USTR shall consider the history of a
country’s intellectual property protection, including its prior treat-
ment under special 301. The list of intellectual property rights to
be addressed is updated to include related rights, mask works,
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trademarks, ﬂlant breeders’ rights, and trade secrets. Section 313
provides further that a foreign country may be determined to deny
adequate and effective protection of intellectual property rights,
even if it is in compliance with the Uruguay Round TRIPs Agree-
ment. Section 313 also requires the USTR to submit an annual re-
port to the House Committee on Ways and Means and the Senate
Committee on Finance on actions taken under special 301 during
the preceding twelve months and the reasons for such actions, in-
cluding a description of progress made in achieving improved pro-
tection and market access for intellectual property rights.

The Committee believes that the new requirement that, in identi-
fying countries, the USTR take into account the history of a coun-
try’s treatment under special 301 should discourage the current
practice of leaving a country on the special 301 “watch list” or “pri-
ority watch list” for several years consecutively without elevating
that country to the next level of scrutiny or identifying it as a pri-
ority foreign country even though the country has made little or no
progress over the period. Furthermore, the addition of intellectual
property areas to those already specifically covered by special 301
will ensure that the statute is up-to-date and that all intellectual
propetr:y areas of interest to U.S. persons are squarely under the
statute.

The Committee further believes that these amendments will
maintain the effectiveness of special 301 by clarifying how the
entry into force of the TRIPs Agreement will affect the operation
of special 301. The Committee’s expectation is that the Administra-
tion will continue to work bilaterally for upgraded intellectual
property protection under special 301, notwithstanding the fact
that the TRIPs Agreement allows developing countries a long tran-
sition period after entry into force of the Agreement. In this regard,
the Committee notes with interest that the Statement of Adminis-
trative Action has as a key Administration objective to seek accel-
erated implementation of the TRIPs Agreement. The Committee
also is concerned that the TRIPs Agreement does not cover all
areas of intellectual property protection and expects the Adminis-
tration to work bilaterally under special 301 to increase protection
in those areas for U.S. interests.

The Committee also welcomes the addition of an annual report
on intellectual property protection, which will focus in particular on
those countries and practices that have been the subject of public
submissions over the prior year. (See also additional discussion of
intellectual property rights in sections 314 and 315 below.)

Amendments to Title III of the Trade Act of 1974

(Section 314)

Section 314 amends several provisions in Title III, chapter 1 (sec-
tions 301 through 310) of the 1974 Trade Act to clarify ﬁhe scope
of retaliatory actions available in response to the unfair foreign
practices subject to those provisions, revise the definitions of cer-
tain covered practices, modify the applicable time periods for cer-
tain investigations, and improve the monitoring of foreign govern-
ment compliance with trade agreements. The general intention of
section 314 is to ensure that Title III of the 1974 Trade Act re-
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mains a strong and effective means of enforcing U.S. rights under
trade agreements and addressing other unfair foreign trade prac-
tices in various contexts.

Scope of retaliation.—Section 314(a) amends sections 301(a) and
(b) of the 1974 Trade Act to clarify that USTR, subject to the Presi-
dent’s direction, may take retaliatory action with respect to trade
in any goods or services, or with respect to any other area of perti-
nent relations with the foreign country whose policies or practices
are subject to retaliation. This is intended to permit the scope of
possible action to reach beyond U.S. obligations under the Uruguay
Round agreements. Section 314(a) also amends section 301(c) to
provide that priority shall be accorded to the imposition of retalia-
tory duties only when USTR determines that the actions to be
taken are to be in the form of import restrictions. This is intended
to afford USTR greater flexibility in determining the best means of
responding under section 301 to a particular foreign practice, based
on the recognition that the imposition of duties may not be the
most effective or feasible form of action in all cases.

Relationship with other authorities.—Section 314(b) amends sec-
tion 301(c) to provide clear authority to USTR under section 301
to restrict benefits under U.S. preferential trade arrangements pur-
suant to the GSP, CBERA, or ATPA. It makes explicit that, if the
foreign government act, policy, or practice fails to meet the eligi-
bility criteria for those programs, one of the options available is the
withdrawal, suspension, or partial suspension of program benefits
granted to the country in question.

Definition of “unreasonable” act, policy, or practice—Section
314(c) amends the definition of an “unreasonable” act, policy, or
practice under section 301(d)3)B) to address two issues of particu-
lar concern. First, it clarifies that USTR may determine that a
country is denying adequate and effective protection of intellectual
property rights, notwithstanding that the country may be in com-
pliance with the specific obligations of the Uruguay Round TRIPs
Agreement. In addition, it adds the denial of non-discriminatory
market access opportunities for U.S. persons that rely on intellec-
tual property protection to the definition of “unreasonable” prac-
tices; this currently is covered only under section 182 of the 1974
Trade Act (“special 301”).

Second, it amends the definition of “unreasonable” act, policy, or
practice with respect to foreign government toleration of systematic
anticompetitive activities to clarify that this applies to state-owned
enterprises as well as private firms; to the denial of fair and equi-
table market access opportunities for U.S. services as well as goods;
and to anticompetitive practices that restrict the sale of U.S. goods
or services to a foreign market, not just to the foreign firms that
engage in the practices. This is intended to provide greater cer-
tainty that U.S. trade law can be used effectively to address the
broad range of foreign anticompetitive practices that may be bur-
dening or restricting U.S. commerce. (See also the expanded report-
Ing provision concerning such practices under section 311 above.)

The Committee has taken an interest in the use of Title III of
the 1974 Trade Act to address the toleration of anticompetitive
practices since it amended the statute in 1988 to include such a
provision. The amendments made in this bill are necessary in view
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of growing indications that foreign government toleration of sys-
tematic and pernicious anticompetitive practices such as cartels,
closed distribution systems and purchasing practices (including co-
ercion of distributors or customers), reciprocal dealing arrange-
ments, and tying arrangements, is creating significant barriers to
U.S. exporters in key foreign markets, and that the law should be
strengthened to address these concerns. Moreover, the Uruguay
Round agreements do little to address such government action or
inaction, making it essential to provide a stronger and more effec-
tive domestic remedy. The Committee is particularly concerned
that such problems caused by anticompetitive behavior may exist
in the glass and the auto parts sectors. The Committee expects
that, where appropriate, the Administration will utilize U.S. trade
laws, as strengthened by the amendments made in this section and
other provisions in Title III of this bill, to address these concerns.
The Committee therefore supports the Administration’s commit-
ment, set out in the Statement of Administrative Action, to utilize
this provision vigorously and, in so doing, to look to various sources
of information in evaluating a foreign government’s toleration of
anticompetitive practices.

The Committee also has followed with great interest USTR’s ef-
forts to address U.S. trade losses resulting from the lack of effec-
tive worldwide protection for intellectual property rights since Title
IIT was amended in 1984 to explicitly cover this area. While much
progress has been made in the intellectual property area under
Title III and so-called “special 301,” added in 1988, the Committee
wants to ensure that the statute continues to be used effectively to
combat low worldwide standards of intellectual property protection.
The changes included here in the intellectual property area parallel
the amendments being made to special 301 in section 313 of the
bill to ensure that both statutes will be available to address the full
range of intellectual property areas, both in terms of protection and
market access, notwithstanding the conclusion and entry into force
of the Uruguay Round TRIPs Agreement. (See additional discus-
sion of the Committee’s concerns with regard to intellectual prop-
erty rights and the TRIPs Agreement in the description of sections
313 and 315 of this bill.)

Time limits for determination.—Section 314(d) amends the dead-
lines under section 304(a) of the 1974 Trade Act for section 301
cases involving the Subsidies Agreement to conform to the 18-
month period for cases involving other trade agreement violations.
This change makes U.S. law consistent with the timetables set
forth in the Uruguay Round Dispute Settlement Understanding.
The current different time limits for non-trade agreement cases
and “special 301” investigations which do not involve a violation pf
the TRIPs Agreement or another trade agreement are retained; if,
however, such investigations involve a trade agreement, then the
longer trade agreement time limits apply. ) .

Monitoring foreign compliance.—Section 314(e) is intended to im-
prove USTR monitoring of foreign compliance with trade agree-
ment obligations by amending section 306 of the 1974 Trade Act
to provide that USTR shall (1) monitor the implementation of any
agreement or other measure undertaken by a foreign government
to resolve an investigation under Title III, whether or not USTR
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has made a determination that such government’s act, policy, or
practice is “unreasonable;” (2) monitor the implementation of panel
and Appellate Body reports by other WI'O Members; and (3) deter-
mine, within 30 days of the expiration of any “reasonable period of
time” established under Article 21 of the Uruguay Round Dispute
Settlement Understanding for implementation of such report,
whether a country has failed to implement such report so as to
deny the United States its rights under a trade agreement. These
changes to section 306 are intended to strengthen U.S. enforcement
of trade agreement obligations. Monitoring of foreign compliance
with such obligations no longer will depend on whether USTR had
determined that a practice was actionable under section 301; sec-
tion 306 also will apply where a foreign government had concluded
a settlement agreement before such a determination. The 30-day
timeframe for a USTR determination following expiration of the
“reasonable period of time” under the Dispute Settlement Under-
standing provides an explicit link between section 306 and the en-
forcement of U.S. rights under the WT'O dispute settlement system.

“Super 301” extension.—Section 314(f) amends section 310 of the
1974 Trade Act (commonly known as “Super 301”), a provision of
the 1988 Trade Act that expired in 1990. Section 314(f) codifies, for
one year, the provisions of the President’s March 3, 1994 Executive
Order on Super 301. It requires USTR to identify and report to the
Committees on Finance and Ways and Means, no later than 180
days after the publication of the National Trade Estimate report in
1995, on the priority foreign country practices that, if eliminated,
are likely to have the most significant potential to increase U.S. ex-
ports. Within 21 days of the report’s submission, USTR is required
to initiate investigations under section 302(b)(1) of the identified
priority practices. USTR also may cite in the report practices that
may warrant identification in the future or that were not identified
because they already are being addressed.

The Committee believes that this one-year codification of the
terms of the March 1994 Executive Order, represents a positive
step toward more effective utilization of the U.S. laws to address
particularly significant unfair foreign trade practices. The Commit-
tee fully expects that the Administration will consult closely with
it, consistent with section 312 of this bill, on the implementation
of this provision in 1995, and with respect to whether it should be
extended beyond next year.

GAO report.—In view of the importance of Title ITI of the 1974
Trade Act in addressing unfair foreign trade practices, and con-
cerns that the Uruguay Round agreements could undermine its use
and effectiveness, the Committee also intends to request the GAO,
soon after the enactment of this bill, to undertake a study on the
effectiveness of section 301, including the Special 301 and Super
301 provisions added in the 1988 Trade Act and since amended.

Objectives in Intellectual Property

(Section 315)

Section 315 sets out U.S. objectives with respect to intellectual
property protection, including accelerated implementation of the
TRIPs Agreement, foreign enactment and implementation of effec-
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tive laws protecting intellectual property rights that go beyond the
TRIPs Agreement and the NAFTA, fair and non-discriminatory
market access opportunities for U.S. persons that rely on intellec-
tual property protection, and active roles on intellectual property in
both the WTO and World Intellectual Property Organization
(WIPO). In seeking foreign enactment and implementation of effec-
tive laws protecting intellectual property rights, the U.S. objective
is to conclude bilateral and multilateral agreements that create ob-
ligations to protect and enforce such rights and to cover new and
emerging technologies and new methods of transmission and dis-
tribution. Additionally, it is the U.S. objective to seek to prevent or
eliminate discrimination with respect to matters affecting the
availability, acquisition, scope, maintenance, use and enforcement
of intellectual property rights.

The Committee strongly endorses these objectives. The Commit-
tee recognizes that much progress has been made over the past
decade in the intellectual property area, but believes it is clear that
more work needs to be done to ensure the strongest possible protec-
tion for U.S. intellectual property abroad. The Uruguay Round
TRIPs Agreement and the intellectual property chapter of the
NAFTA are important achievements in upgrading protection for
such rights, but they do not address all areas of interest to the
United States and contain additional flaws, such as the long transi-
tion period for developing countries in the TRIPs Agreement.

These objectives make it clear that the Congress expects the Ex-
ecutive Branch to work bilaterally and multilaterally in the WIPO
and the WTO to address existing intellectual property areas not
now adequately covered—to bring protection for such areas up to
the level of protection enjoyed in the United States—and to update
continually its agenda in this area to ensure that it reflects the
most important objectives of the United States. This is especially
a concern because of the emergence of new technologies and new
methods for transmission and distribution. In this regard, the Com-
mittee supports the Administration’s stated intention, set forth in
the Statement of Administrative Action, to continue to maintain a
model intellectual property agreement, and to review and update
this model regularly to ensure that U.S. objectives take account of
new and emerging developments that are relevant to the broad
range of current and future technologies. The Committee also is
concerned that the Administration work to eliminate the discrimi-
nation that currently exists in certain intellectual property areas,
and to prevent future discrimination against U.S. interests in new
and emerging areas. (See also discussion of intellectual property
rights in sections 313 and 314 above.)

Effective Date

(Section 316)

Subtitle B, and the amendments it makes to current law, will
take effect on the date that the WTO Agreement enters into force
for the United States, except that the effective date of section 314(f)
is the date of enactment of this bill.
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SUBTITLE C—UNFAIR PRACTICES IN IMPORT TRADE
Unfair Practices in Import Trade

(Section 321)

Section 337 of the 1930 Tariff Act provides for relief against cer-
tain unfair methods of competition and unfair acts in the importa-
tion of articles, including the importation of articles that infringe
a valid and enforceable U.S. patent, copyright, trademark, or semi-
conductor maskwork. Section 337 applies to the infringement of
patents, copyrights, trademarks, and semiconductor maskworks
only if an industry related to the intellectual property right in
question exists or is in the process of being established.

The ITC has the responsibility under section 337 to conduct an
investigation of an alleged violation of this provision either upon a
complaint filed by an interested party or upon its own motion. If
the ITC finds that a violation has occurred, it must order that the
imports concerned be excluded from entry into the United States
and may enjoin activities with respect to such imports, unless it de-
termines that such an order should not be issued after considering
the effect of exclusion or injunction on the public health and wel-
fare, competitive conditions in the U.S. economy, the production of
like or directly competitive articles in the United States and U.S.
consumers. The ITC must notify the President of affirmative deter-
minations. If the President, for “policy reasons,” disapproves of the
ITC determination within 60 days of notification, the order ceases
to have effect. If, however, the President takes no action or ap-
proves the determination, the ITC’s order becomes final.

In 1988, a GATT panel found that certain procedural aspects of
section 337 violated the national treatment obligation of Article III
of GATT 1947. The panel report was adopted in November 1989.
The panel cited four areas where section 337 proceedings at the
ITC against imported goods differ from proceedings in Federal dis-
trict courts in infringement actions brought against domestically
produced goods: (1) section 337 imposes time limits on the ITC,
while there are none imposed on Federal district courts; (2) coun-
terclaims are not permitted at the ITC, but are permitted in dis-
trict courts; (3) a right holder may seek relief against domestically-
produced goods only in district court, while relief against imported
goods may be sought at both the ITC and district court, creating
the possibility that actions could be maintained against imported
products simultaneously in two separate fora; and (4) general ex-
clusion orders are available remedies at the ITC, but are not avail-
able in district court proceedings.

Section 321 of the implementing bill brings section 337 into com-
pliance with the GATT panel report. The Committee notes that, in
1989, when the GATT panel report was adopted, the United States
assumed an obligation to bring section 337 into compliance with
the GATT. That obligation remains under the Uruguay Round
agreements, as the national treatment provision, which the panel
found was violated by certain aspects of section 337, has been car-
ried forward as Article III of GATT 1994. However, the Committee
also notes that, since the issuance of the GATT panel report in
1989, the negotiations on the TRIPs Agreement have been com-
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pleted. The TRIPs Agreement, which is part of the Uruguay Round
agreements, recognizes that it may be necessary to treat imported
and domestically produced goods differently in order to enforce in-
tellectual property rights with respect to imported goods. Accord-
ingly, the amendments do not create procedures identical in all re-
spects for the enforcement of intellectual property rights with re-
spect to domestically produced and imported goods, but have lim-
ited any differences in treatment to those necessary for the effec-
tive enforcement of U.S. laws in respect of imported products.

Amendments to Section 337 of the Tariff Act of 1930

Section 321(a) sets forth amendments to section 337 that address
three of the problems cited by the GATT panel—time limits, inabil-
ity to file counterclaims, and general exclusion orders. These
changes are described in greater detail below. Section 321(b)
amends Title 28, United States Code, to address the fourth problem
cited by the GATT panel—parallel proceedings in two fora—and to
make conforming amendments to the substantive intellectual prop-
erty laws.

Time limits.—Under current law, the ITC must make its deter-
mination within one year (or 18 months in more complicated cases).
The GATT panel found that these relatively short and fixed time
limits could put respondents in a less favorable position than they
would be if a case had been brought in Federal district court,
where no such time limits apply. Accordingly, section 321 elimi-
nates the time limits in section 337 investigations. Instead, the ITC
will be required to conclude its investigation at the earliest prac-
ticable time. To assist in reaching that goal, a target date for the
ITC’s final determination must be established within 45 days of the
initiation of an investigation. The Committee notes that these re-
quirements parallel procedures set forth in the Federal Rules of
Civil Procedure to provide district courts with various means for
expediting litigation. Although the fixed deadlines for the comple-
tion of section 337 investigations have been eliminated, the Com-
mittee expects that, given its experience in administering the law
under the deadlines in current law, the ITC will nonetheless nor-
mally complete its investigations in approximately the same
amount of time as is currently the practice.

Counterclaims.—Although existing law provides that all legal
and equitable defenses may be presented in section 337 cases, re-
spondents in a section 337 investigation do not have the right to
file counterclaims. The GATT panel found that the inability to
raise a counterclaim in a section 337 action, which is a right grant-
ed to defendants in Federal district court proceedings, deprives re-
spondents of an option that is available where products of U.S. ori-
gin are concerned. Section 321(a) grants respondents in section 337
actions the right to raise any counterclaim. Once a counterclaim is
raised, the respondent must file a notice of removal of the counter-
claim with a district court of proper venue. The Committee notes
that removal of the counterclaim to district court will ensure that
all such counterclaims will be heard by a court that has the exper-
tise and authority to adjudicate them. Under section 321(a), any
counterclaim raised pursuant to these provisions will relate back to
the date of the original complaint filed at the ITC. The Committee
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believes that these provisions will be particularly useful to respond-
ents with respect to the tolling of applicable statutes of limitation
and the calculation of damages in infringement actions. Adjudicat-
ing counterclaims in district court will also ensure that the full
panoply of remedies are available to the party raising the counter-
claim. The Committee notes that the right to raise a counterclaim
in a section 337 action is in addition to the right to present all
legal and equitable defenses. Moreover, it is the Committee’s inten-
tion that the raising of a counterclaim will not delay the ITC pro-
ceedings with respect to the section 337 complaint. Similarly, once
a counterclaim has been removed to a district court pursuant to
this subsection, the dismissal, termination or withdrawal of the
section 337 complaint at the ITC will have no effect on the counter-
claim.

General exclusion orders.—Section 337(d) directs the ITC, if it de-
termines that section 337 has been violated, to exclude from entry
the articles concerned. In general, the ITC issues limited exclusion
orders, i.e., orders that apply only to the parties to a section 337
proceeding. In certain cases, however, the ITC may issue general
exclusion orders, which exclude from entry all imports that infringe
the patent or other intellectual property right at issue regardless
of the source or importer. The GATT panel found that the i1ssuance
of general exclusion orders is relief that is not generally available
to successful plaintiffs in actions against domestic infringers. How-
ever, the Panel also noted that there might sometimes be objective
reasons why general exclusion orders are sometimes necessary. The
Panel noted that, for example, in the case of imported products, it
might be considerably more difficult to identify the source of in-
fringing products or to prevent the circumvention of orders limited
to the products of named persons, than in the case of products of
U.S. origin. Accordingly, section 321(a) amends section 337(d) to
provide that the ITC shall issue limited exclusion orders unless the
ITC determines that a general exclusion order is necessary to pre-
vent circumvention of a limited order or there is a pattern of viola-
tion of section 337 and it is difficult to identify the source of in-
fringing products. It is the Committee’s understanding that these
limitations do not differ significantly from the current practice of
the ITC with respect to the issuance of general exclusion orders.

Other amendments.—Section 321(a) makes several additional
technical amendments to section 337 that are designed to bring
section 337 practice into closer conformity with district court rules
and practices with respect to similar matters. Under existing law,
articles subject to a temporary exclusion order issued under section
337 may enter under bond; if the bond is forfeited, the proceeds go
to the U.S. Treasury. Section 321(a) authorizes the ITC to establish
the bonding amount at an amount that is sufficient to protect the
complainant from any injury. If the ITC later determines that the
respondent has violated section 337, the bond may be forfeited to
the complainant. But if the ITC finds that section 337 has not been
violated, the bond may be returned to the respondent. Similarly,
under current law, if the ITC issues a temporary cease and desist
order, it may require the complainant to post a bond as a pre-
requisite to issuing such an order. The amendments to section 337
will provide that if the ITC later determines that the respondent
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has not violated section 337, the bond may be forfeited to the re-
spondent. Finally, section 321 amends the bonding requirement ap-
plicable to entries of articles during the 60-day period for Presi-
dential review of ITC determinations. Subsection (j) of section 337
is amended to provide that, during this period, articles may enter
under bond in an amount the ITC determines is sufficient to pro-
tect the complainant from any injury. If the ITC’s determination
becomes final, the bond may be forfeited to the complainant. Sec-
tion 321(a) also makes decisions related to bonds subject to judicial
review.

Section 321(a) also modifies subsection (n) of section 337 to grant
ITC employees involved with all aspects of an investigation or with
proceedings for the modification or rescission of an order, adminis-
tration of a bond, enforcement of orders and maintenance of the
public record access to confidential information. These amendments
also clarify that employees or officers of the Customs Service di-
rectly involved in administering an exclusion order shall also have
access to confidential information. It is the Committee’s view that
these amendments will clarify existing law and facilitate effective
administration of section 337 and enforcement of orders issued pur-
suant to section 337.

Finally, section 321(a) amends section 337(c) to strike the term
“settlement agreement,” replacing it with a reference to an agree-
ment between private parties, including an agreement to present
the matter for arbitration. By according deference to arbitration
agreements, this amendment is intended to bring ITC practice
under section 337 into closer conformity with district court practice.

Amendments to Title 28, United States Code

Section 321(b) makes a number of amendments to Title 28, Unit-
ed States Code, to complement and parallel the amendments to sec-
tion 337 of the 1930 Tariff Act that are designed to bring the Unit-
ed States into compliance with the GATT panel report.

Simultaneous proceedings.—The GATT panel found that the pos-
sibility that importers or producers of imported goods might have
to defend their products simultaneously before the ITC and in Fed-
eral district court, whereas no corresponding exposure exists with
respect to domestically produced goods, constitutes a violation of
the GATT’s national treatment obligation. To remedy the problem,
section 321 requires a district court hearing an infringement case
to stay its proceedings, if requested to do so by the respondent in
a section 337 investigation, with respect to any claim that involves
the same issues that are pending before the ITC. When a district
court dissolves its stay after the section 337 proceeding is com-
pleted, the ITC record may be offered as evidence in the court’s
proceedings, to the extent permitted under the Federal Rules of
Evidence and Federal Rules of Civil Procedure.

Effective Date

(Section 322)

Section 322 provides that the amendments made by section 321
apply to complaints filed on or after the date of entry into force of
the WTO for the United States. In cases initiated on the ITC’s own
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motion, these amendments apply with respect to investigations ini-
tiated on or after that date.

SUBTITLE D—TEXTILES

The WTO Agreement on Textiles and Clothing (Textiles Agree-
ment) will replace the Multifiber Arrangement (MFA), which has
been in effect since 1974. The MFA and its predecessors—the
Short-Term Arrangement Regarding International Trade in Cotton
Textiles (1961-1962) and the Long-Term Arrangement Regarding
International Trade in Cotton Textiles (1962-1973)—have governed
world trade in textiles and apparel for over 30 years. Under the
new Agreement, textile and apparel articles will be completely inte-
grated into the GATT, that is, subject to GATT rules and dis-
ciplines, over a 10-year transition period. The integration, which
includes the liberalization and eventual elimination of quotas on
textiles and apparel, will occur in four stages: immediately upon
entry into force of the WTO, after three years, and after seven
years, with full integration to be achieved at the end of 10 years.

Textile Product Integration

(Section 331)

Article 2(6) of the Agreement requires WTO Members, imme-
diately upon entry into force of the WTO, to integrate into the
GATT products which, in 1990, accounted for not less than 16 per-
cent of the total volume of imports of the textile and apparel prod-
ucts listed in the Annex to the Agreement. Article 2(8) establishes
the integration schedule for the remainder of the 10-year transition
period. Three years after the WTO enters into force, Members must
integrate products which, in 1990, accounted for not less than 17
percent of the total volume of imports of the products listed in the
Annex. After seven years, products which, in 1990, accounted for
not less than 18 percent of the total volume of covered products
must be integrated. After 10 years, all textile and apparel products
will be integrated into the GATT.

Section 331 requires the Secretary of Commerce, within 120 days
of entry into force of the WTO, to publish in the Federal Register
a notice containing the list of products to be integrated in each of
the stages set forth in Article 2(8). In developing the integration
schedu_le, the Committee expects that the Administration will con-
sult with all interested parties. Once the list is published, section
331 provides that it may not be changed unless required by subse-
quent legislation or superseding international obligations of the
United States, to correct technical errors or to reflect reclassifica-
tions. The Committee believes that this procedure will ensure that
all relevant parties—including domestic producers, retailers and
importers—will have adequate and timely notice of the integration
schedule, allowing them to take the schedule fully into account in
making long-range business plans.
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Amendment to Section 204 of the Agricultural Act of 1956

(Section 332)

Section 204 of the Agricultural Act of 1956, as amended, provides
the President with the basic statutory authority to enter into
agreements with foreign governments to limit their exports of agri-
cultural or textile products to the United States, and to issue regu-
lations to carry out such agreements. In addition, if a multilateral
agreement is concluded under the authority of this section among
major textile or agricultural exporters, the President is authorized
to issue regulations governing the importation of such textile or ag-
riculttural products from countries that are not parties to the agree-
ment.

Section 332 of this bill clarifies that the multilateral agreements
referred to in section 204 include the Textiles Agreement nego-
tiated as part of the Uruguay Round agreements. Section 332 also
clarifies that, in order to carry out any such multilateral agree-
ment, the President may issue regulations governing imports from
countries that are not parties to the agreement and also to coun-
tries to which the United States does not apply the agreement.

Textile Transshipments

(Section 333)

Article 5 of the Textiles Agreement provides that Members
should establish legal and administrative procedures to take action
against the circumvention of textile quotas by transshipment, re-
routing, false declarations of origin or falsification of official docu-
ments and obligates Members to cooperate fully to address cir-
cumvention problems. Section 333 adds a new provision to Title IV
of the 1930 Tariff Act to address specifically the problem of textile
transshipments.

New section 592A authorizes the Secretary of the Treasury to
publish semiannually in the Federal Register a list of the names of
any foreign producers, manufacturers, suppliers, sellers, exporters
or other persons outside the United States against whom the Cus-
toms Service has issued a penalty claim or final decision with re-
spect to such claim for certain violations of the customs laws, in-
cluding using documentation that indicates a false or fraudulent or-
igin for textiles or apparel; using or providing counterfeit visas, li-
censes, permits, bills of lading or similar documentation subse-
quently used by the importer for the entry into the United States
of textiles or apparel; manufacturing, producing, supplying or sell-
ing textile or apparel articles labelled with a false or fraudulent
country of origin; or engaging in practices that aid or abet the
transshipment of textiles or apparel. After a name has been pub-
lished, the Secretary must require any importer of record to show
that the importer has used reasonable care to ensure that textiles
or apparel produced, sold, exported or transported by a named per-
son is accompanied by accurate country of origin documentation,
packaging and labeling. Section 333(a) further requires the Sec-
retary to remove persons from the list who petition for removal and
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who have not committed any of the violations described above for
a period of at least three years. ) )

Section 333(b) authorizes the President or his designee, after
seeking the advice of the Secretaries of Commerce and Treasury
and any other appropriate agencies, to publish an annual list of
countries in which illegal activities involving textile transshipment
or activities designed to evade textile quotas have occurred, if such
countries do not demonstrate a good faith effort to cooperate with
the United States in ceasing such activities. Countries shall be re-
moved from the list if they subsequently demonstrate a good faith
effort to cooperate. The Secretary shall require any importer of
record importing textiles and apparel from a listed country to show
that reasonable care has been taken to ascertain the true country
of origin.

It is the view of the Committee that these provisions will serve
two important purposes. First, the Committee believes that they
will act as a deterrent to transshipment and textile quota evasion
as exporters, producers and exporting countries exercise greater
care to ensure that goods are properly documented and labelled as
to their true country of origin. Second, by publishing the names of
offending persons and countries, they will alert U.S. importers to
potential problems before they arise, and will encourage importers
to ensure that the persons with whom they do business are prop-
erly labelling and documenting their textile and apparel shipments.
The Committee believes that new section 592A properly allocates
responsibility to both exporters/producers and to U.S. importers to
ensure against transshipment and quota evasion.

Rules of Origin for Textile and Apparel Products
(Section 334)

Under current law, the origin of textile and apparel products is

generally based on a determination by the Customs Service as to
where the last substantial transformation with respect to the prod-
uct in question took place. This general “substantial trans-
formation” principle was set forth in a final rule published by the
Department of the Treasury in 1985; the rule is incorporated into
the Customs Service regulations. As a practical matter, origin de-
terminations have evolved since 1985 through a series of product-
specific rulings, as Customs has interpreted the “substantial trans-
formation” requirement.
_ Section 334 of the bill directs the Secretary of the Treasury to
issue final rules, by July 1, 1995, for determining the origin of tex-
tile and apparel products. The new rules, subject to the exceptions
described below, will take effect July 1, 1996. Section 334(b) sets
forth the general principles that Treasury is to follow in developing
the rules. These principles generally conform to existing Customs
Service practice with respect to fibers, yarns and fabrics. With re-
spect to apparel products, the principles require that origin will be
based on the place of assembly, subject to certain exceptions. Under
certain rulings of the Customs Service, the origin of some apparel
products is based on where the fabric is cut.

Section 334(b) establishes the following guidelines: (1) a textile
or apparel product will be deemed to originate in a country if the
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product is wholly obtained or produced in that country; (2) yarns,
threads or similar products are deemed to originate in the country
in which the fibers are spun or filament extruded; (3) fabrics are
deemed to originate in the country in which their fibers, filaments
or yarns are woven, knitted or otherwise transformed by any other
process; and (4) other textile or apparel products are deemed to
originate in the country in which they are assembled. For products
that are assembled in more than one country, section 334(b) pro-
vides that the product will be deemed to originate in the country
in which the “most important” assembly or manufacturing process
occurs. If origin cannot be determined on that basis, then origin
will be determined by the last country in which important assem-
bly or manufacturing occurs.

The assembly rule of origin will not apply to certain products, in-
cluding: specifically identified products for which an assembly rule
is not appropriate; products that are knit to shape; products whose
components are cut in the United States and assembled abroad
into an article that is then returned to the United States; and prod-
ucts of Israel. In addition, section 334(b) clarifies that the new rule
will not affect either the duty-free treatment under the Caribbean
Basin Initiative (CBI) program for articles (except textile or ap-
parel products) assembled in a beneficiary country wholly from
U.S. components and imported directly into the United States or
the application of the minimum value-added requirement under the
CBI program.

As noted above, the new rules will go into effect July 1, 1996.
However, section 334(c) provides that existing contracts will be
grandfathered. Specifically, the new rules will not apply to goods
for which a contract was entered into before July 20, 1994 if the
material terms of sale were fixed before that date; a copy of the
contract is filed with Customs within 60 days after enactment of
this implementing bill; and the goods are imported before January
1, 1998.

In light of the emphasis in Article 5 of the Textiles Agreement
on preventing circumvention of textile and apparel quotas and the
work program on harmonization of rules of origin established in
Part IV of the Agreement on Rules of Origin, the Committee be-
lieves that it is appropriate to establish a definitive rule of origin
for textile and apparel products. The Committee believes that the
new rules, once promulgated, will more accurately reflect where the
most significant production activity occurs, providing the United
States with a more accurate indication of the source of textile and
apparel imports. Further, the Committee understands that the
principles established in section 334(b) are principles followed by a
number of our major trading partners; section 334 will, therefore,
simply bring United States origin rules more into line with those
of other countries. It is the Committee’s expectation that these new
rules will help reduce circumvention of quota limits and help re-
duce transshipments by providing greater certainty and uniformity
in the rules of origin.

The Committee believes that the period between enactment of
this implementing legislation and the July 1, 1995 date for issu-
ance of the final regulation will give all interested parties—includ-
ing importers, domestic producers, and retailers—sufficient oppor-
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tunity to comment on the implementation and application of the
general principles established in section 334(b). The Committee in-
structs the Department of the Treasury to begin its rulemaking
process as soon as possible and take the comments of interested
parties fully into account. The Committee also believes that two
provisions of section 334—the delay in the effective date until July
1, 1996 and the grandfathering of existing contracts—should mini-
mize any disruptions in trade.

Effective Date

(Section 335)

Section 335 provides that, except for the rule of origin provisions
in section 334, the amendments made by Subtitle D will take effect
on the date the WTO enters into force for the United States.

SUBTITLE E—TECHNICAL BARRIERS TO TRADE

The provisions in Title III, Subtitle E are within the jurisdiction
of the Committee on Commerce, Science, and Transportation.

SUBTITLE F—GOVERNMENT PROCUREMENT

The provisions in Title III, Subtitle F are within the jurisdiction
of the Committee on Governmental Affairs and are discussed in
Part III of this report.

TITLE IV—AGRICULTURE-RELATED PROVISIONS

SUBTITLE A—AGRICULTURE

The Agreement on Agriculture establishes rules and disciplines
to govern agricultural trade in three main areas: market access, do-
mestic support measures, and export subsidies. Each WT'O Mem-
ber’s schedule (annexed to the Marrakesh Protocol to the GATT
1994) sets forth its particular commitments with respect to market
access for agricultural imports and the maximum amount of domes-
tic support and export subsidies it will provide for agricultural
products. The market access provisions in Article 4 of the Agri-
culture Agreement and the individual Member schedules reflect the
required conversion of non-tariff barriers to tariff equivalents (so-
called “tariffication”) and the subsequent gradual reductions over a
specified time period in these and existing tariffs, as well as the
commitments to maintain current or minimum market access op-
portunities. In addition, Article 5 of the Agreement permits the im-
position of a “special safeguard” on specified agricultural products.
The Agreement’s provisions on domestic support measures and ex-
port subsidies address the general obligations to reduce assistance
and the types of measures that are subject to required reductions.

The descriptions below cover provisions in Title IV of the bill
that make changes to U.S. law to implement the Agreement’s mar-
ket access commitments, including the required conversion of non-
tariff barriers to tariffs, in particular tariff-rate quotas (two-tiered
tazi.f)fs consisting of a lower in-quota rate and a higher over-quota
rate).
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This Part of the joint report discusses provisions in Title IV that
are within the jurisdiction of the Committee on Finance. Part II of
the report, the Report of the Committee on Agriculture, Nutrition,
'?‘ln(} FI{)’restry, provides a general discussion of the provisions in

itle IV.

PART I—MARKET ACCESS
Section 22 Amendments

(Section 401)

Section 22 of the Agricultural Adjustment Act authorizes the
President to impose quantitative restrictions or fees on imports
that the President finds are being imported under conditions and
in quantities that undermine any Agriculture Department domestic
support or stabilization program. Imposing such a quota or fee on
products from WTO Members generally would be inconsistent with
U.S. Uruguay Round obligations (in contrast, section 22 authority
is maintained with respect to products of non-Members). The
amendments in section 401(a) of the bill to section 22 itself, as well
as the effective date provisions in section 401(a), are discussed in
Part II of this report. Section 401(b) amends several other import
provisions to conform to the tariffication of the section 22 import
restrictions. These include changes necessary to continue the spe-
cial cotton import quota programs under section 103B of the Agri-
cultural Act of 1949, as well as provisions of the CBERA, ATPA,
Title V of the 1974 Trade Act (the GSP program), and a Note to
the U.S. tariff schedule covering products of U.S. insular posses-
sions.

Cheese and Chocolate Crumb Imports

(Section 402)

Section 402(a) repeals sections 701 and 703 of the 1979 Trade
Act, which provide for quota restrictions on imports of cheese and
chocolate crumb, to reflect the conversion pursuant to the Agri-
culture Agreement of import quotas to tariff-rate quotas. Section
402(b) amends section 702 of the 1979 Trade Act to repeal the au-
thority to impose a quantitative limitation on cheese imports in re-
sponse to price undercutting; the President still will have the au-
thority to proclaim the imposition of a fee on covered imports under
the price-undercutting circamstances defined in section 702.

Meat Import Act

(Section 403)

Section 403 repeals the Meat Import Act of 1979 to conform to
the Agriculture Agreement’s “tariffication” of quotas and other
quantitative import restrictions. Rather than being subject to quan-
titative restrictions under provisions of the Meat Import Act, cov-
ered products will be subject to a tariff-rate quota.
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Administration of Tariff-Rate Quotas

(Section 404)

Pursuant to the Agriculture Agreement, the President will pro-
claim tariff-rate quotas for the following products where imports
currently are subject to quota restrictions: dairy products, sugar,
sugar-containing products, peanuts, cotton, and beef. Section 404
includes several provisions relating to the administration and cov-
erage of such tariff-rate quotas. Certain of these provisions are dis-
cussed in Part II of this report.

Section 404(b) provides that, where imports of an agricultural
product are subject to a tariff-rate quota and the President deter-
mines and proclaims that their supply (or that of a directly com-
petitive or substitutable agricultural product) will be inadequate to
meet domestic demand at reasonable prices because of a natural
disaster, disease, or major national market disruption, the Presi-
dent may temporarily increase the quantity of imports of the agri-
cultural product subject to the lower in quota rate of duty under
the tariff-rate quota. This authority is similar to authority in the
Meat Import Act of 1979.

Section 404(d) consists of a series of provisions relating to the
coverage of tariff-rate quotas. First, in defined circumstances, the
President may exclude certain agricultural products from the high-
er over-quota duty rate under a tariff-rate quota (i.e., make them
subject to the in-quota rate without counting against the in-quota
level): these cases include imports for use by a U.S. Government
agency or foreign embassy, products entered as samples or for exhi-
bition or display at a trade fair, and designated blended syrups.
Except for the provision pertaining to imports for use by a foreign
embassy, these categories track those in a note to the current U.S.
tariff schedule (imports for embassy use are already exempted in
practice from these restrictions).

Second, subject to the consultation and layover requirements in
section 115 of the bill, the President may proclaim a modification
in a tariff-rate quota if necessary to conform the tariff-rate quota
to Schedule XX following a Customs Service decision reclassifying
the product. Where the reclassification changes the products cov-
ered by a tariff-rate quota, a modification may be needed in order
to maintain the coverage negotiated in the Uruguay Round.

Third, the President is authorized to change the allocation
among supplying countries of the in-quota quantity under a tariff-
rate quota. Such authority exists under section 22 and the Meat
Import Act at present. New authority is necessary for the tariff-
rate quotas that replace the quotas under those statutes.

Fourth, the President may proclaim an increase in the tariff-rate
quota for beef if he determines it is necessary to implement agree-
ments the United States reached in March 1994 with Argentina
and Uruguay. Those agreements permit the United States to in-
crease the in-quota quantity of the tariff-rate quota on beef for each
country so as to provide each country 20,000 tons of access, if the
United States first determines that beef from such country meets
U.S: health and safety standards (which presently is not the case).

Fifth, the President is authorized to modify the headnote in the
U.S. tariff schedule on sugar to reflect the changes in the tariff-rate
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quota on sugar resulting from tariffication under Schedule XX.
Sugar imports already are subject to a tariff-rate quota, but that
is being revised to conform with the Agriculture Agreement.

Section 404(e) makes conforming amendments to the CBERA,
ATPA, and GSP statutes, and the Note in the U.S. tariff schedule
concerning U.S. insular possessions, to provide that no quantity of
an agricultural product subject to a tariff-rate quota that exceeds
the in-quota quantity shall be eligible for duty-free treatment
under those provisions.

Section 404(e) also amends section 313 of the 1930 Tariff Act, the
duty drawback statute, to provide that no drawback shall be avail-
able for an agricultural product subject to the over-quota duty rate
under a tariff-rate quota, except in the limited circumstances (cov-
ered in section 313(G)(1) of the 1930 Tariff Act) when such merchan-
dise is destroyed under Customs Service supervision or exported in
the same condition in which it was imported. (One additional form
of drawback is made available under section 422 of the bill for to-
bacco products only.) This limitation is necessary in order to pre-
vent the use of duty drawback from undermining the protection in-
tended under the tariff-rate quotas. If duty drawback were freely
available for imports entering at the over-quota rate of a tariff-rate
quota, that would allow exports to operate as a “credit” offsetting
the duties paid on the over-quota amounts. The effective date of
this provision is the earlier of the date of entry into force of the
WTO Agreement for the United States or January 1, 1995.

Special Agricultural Safeguard Authority

(Section 405)

Section 405(a) provides that the President, consistent with Arti-
cle 5 of the Agriculture Agreement and no later than the date that
the WTO enters into force for the United States, shall cause to be
published in the Federal Register the list of agricultural goods sub-
ject to the special agricultural safeguard established under that Ar-
ticle. For each such good, the President shall cause to be published
the applicable trigger level and trigger price under the agreement,
and the relevant period used for computing such level or price.
Under section 405(b), if the President determines with respect to
such good that it is appropriate to impose either the price-based or
a volume-based safeguard, he shall determine the amount of the
duty to be imposed, the period such duty may remain in effect, and
any other applicable terms and conditions. Under section 405(c),
the President then shall direct the Secretary of the Treasury (for
purposes of the Customs Service’s application of the safeguard) con-
cerning such determination. Section 405(d) provides that no duty
shall be in effect under this provision during any period in which
the same good is the subject of any action proclaimed under regular
safeguard provisions. Section 405(e) authorizes the President to ex-
empt products originating in a NAFTA country (based on NAFTA
rules of origin) from any duty imposed under this safeguard provi-
sion. Section 405(f) provides that the Secretary of Agriculture shall
advise the President on the implementation of the safeguard provi-
sion.
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The Committee believes that the special safeguard implemented
under this section must operate in a timely and effective manner.
While the President retains discretion with respect to its imple-
mentation, the safeguard must operate in conformity with Article
5 of the Agriculture Agreement, a provision structured so as to en-
sure that the safeguard will be workable. The Committee thus be-
lieves that decisions on whether to implement the safeguard should
focus on the agricultural trade concerns underlying Article 5; these
should not be influenced by other policy considerations not related
to those concerns.

PART III—OTHER PROVISIONS
Authority for Certain Actions Under Article XXVIII

(Section 421)

Section 421 amends section 125 of the 1974 Trade Act to provide
the authority to the President to proclaim an increase in duties on
imports of specified tobacco and tobacco products of up to 350 per-
cent above the rate existing on January 1, 1975, effective the date
of enactment of the bill. In so doing, it also authorizes the Presi-
dent to establish a tariff-rate quota for such products pursuant to
Article XXVIII of the GATT. This tariff-rate quota would replace
certain provisions added by section 1106 of the Omnibus Budget
Reconciliation Act of 1993 that restricted imports of tobacco in a
manner found by a 1994 GATT dispute settlement panel to be in-
consistent with U.S. obligations under the GATT. Amendments to
those provisions under section 422 of the bill are discussed in Part
II of this report.

Tobacco Imports
(Section 422)

In addition to the provisions referenced above, section 422
amends section 313 of the 1930 Tariff Act to provide that two forms
of duty drawback will be available with respect to tobacco subject
to the over-quota duty rate under a tariff-rate quota: (1) “same-con-
dition, unused” drawback under section 313(j)(1), and (2) “direct-
identification, manufacturing” drawback under section 313(a). No
other form of drawback will be available on tobacco subject to the
over-quota rate of duty under a tariff-rate quota.

Tobacco Proclamation Authority

(Section 423)

Section 423 authorizes the President to proclaim the reduction or
elimination of duties on cigar binder and filler tobacco, wrapper to-
bacco, or oriental tobacco. Such action may be taken only after
thorough consultations with the Committees on Finance and Ways
and Means. The Committee views such consultations as essential.
It believes further that this provision needs to be considered in
light of the circumstances described in sections 421 and 422 above;
it should not be seen in any way as a precedent for additional
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grants of new authority to the President to proclaim the reduction
or elimination of other duties.

Report to Congress on Access to Canadian Dairy and
Poultry Markets

(Section 424)

Section 408 provides that the President, not later than six
months after the entry into force of the Uruguay Round agree-
ments, shall submit a report to Congress on the extent to which
Canada is complying with its obligations under such agreements
with respect to dairy and poultry products, and with its related ob-
ligations under the NAFTA.

The Committee has long been concerned about the lack of ade-
quate access for U.S. dairy and poultry products into the Canadian
market, in large part because of Canada’s maintenance of a highly
restrictive supply management system covering these products.
Canada’s supply management system has severely limited imports
of U.S. dairy and poultry products. The Committee expects this re-
port to clarify whether Canada is satisfying its Uruguay Round ob-
ligations, as well as its related obligation to phase out all tariffs
oNrk%l"I‘oducts entering from the United States under the terms of the

A.

SUBTITLE D—GENERAL EFFECTIVE DATE
General Effective Date

(Section 451)

Section 451 provides that the effective date of amendments made
by Title IV shall be the date of entry into force of the WTO Agree-
ment with respect to the United States, unless otherwise provided.

TITLE’ V—IIS@ELLECTUAL PROPERTY

The provisions in Title V are within the jurisdiction of the Com-
mittee on the Judiciary and are discussed in Part IV of this report.

TITLE VI—RELATED PROVISIONS
SUBTITLE A—EXPIRING PROVISIONS
Generalized System of Preferences

(Section 601)

Section 601(a) authorizes an extension through July 31, 1995 of
the Generalized System of Preferences (GSP), a program which
provides duty-free treatment into the U.S. market for certain goods
imported from developing countries designated as GSP bene-
ficiaries. Under current law, the GSP program expired on Septem-
ber 30, 1994. Section 601(b) provides for refunds of any duty paid
after that date and before the date of enactment of this bill so that
the beneficiaries of the program—both U.S. importers and develop-
ing countries—are not disadvantaged by the lapse in the program.
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Such refunds will only be given if a request is filed with the Cus-
toms Service within 180 days after the date of enactment that con-
tains sufficient information to enable Customs to locate the entry,
or to reconstruct the entry if it cannot be located.

This limited extension of the GSP program will allow the Con-
gress to give further consideration next year to proposed legislative
and administrative reforms of GSP, a program that supports the
WTO’s commitment to developing countries, as demonstrated by
the Decision on Measures in Favour of Least-Developed Countries
adopted as part of the Uruguay Round Final Act, and which has
been a valuable trade policy tool for the United States. In this re-
gard, the Committee notes that the Statement of Administrative
Action declares the Administration’s intention to submit legislation
early in 1995 to further renew the GSP program, and to revise the
regulations describing the administrative review process to make
that process more transparent, predictable and consistent. The
Committee will monitor with interest the Administration’s planned
actions, outlined in the Statement of Administrative Action, with
regard to “reverse preferences,” unreasonable export practices (ex-
port subsidies) by beneficiary countries, innersprings from South
Africa, and product reviews.

U.S. Insular Possessions

(Section 602)

Section 602(a) amends additional U.S. Note 5(h)(i) to Chapter 91
of the HTSUS to extend the production incentive certificate (PIC)
program for watch assemblers in the U.S. Virgin Islands, Guam,
and American Samoa for 12 years until January 1, 2007. Under
current law, the PIC program expires on January 1, 1995. Section
602(b) effectively reissues on the date of enactment of this bill for
one year certificate number PIC-EV-89, issued jointly by the Sec-
retary of Commerce and the Secretary of the Interior. These provi-
sions are considered to be appropriate for inclusion in the bill im-
plementing the Uruguay Round agreements because they allow the
continuation of an expiring program to ensure that watch assem-
blers in the U.S. possessions, and their suppliers on the mainland,
are not further disadvantaged by U.S. tariff concessions in the Uru-
guay Round on watches and watch movements.

SUBTITLE B—CERTAIN CUSTOMS PROVISIONS
Reimbursements from Customs User Fee Account

(Section 611)

_ The Customs Overtime Pay Reform Act (COPRA), enacted as sec-
tions 13811 through 13813 of the Consolidated Omnibus Budget
Reconciliation Act of 1993 (Public Law 103-66), established a new
system of overtime and premium pay for Customs inspectors and
canine enforcement officers. Section 13813 of that Act authorized
the Secretary of Qhe Treasury to use funds in the Customs User
Fee Account to reimburse the salaries and expenses appropriation
for the Customs Service to cover certain overtime and premium pay
costs.
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In enacting COPRA, the Congress expressly intended to author-
ize the use of funds in the User Fee Account to cover that portion
of premium pay that was not already authorized under the Federal
Employees’ Pay Act (FEPA); any premium pay authorized under
FEPA and currently paid out of the Customs Service’s annual sala-
ries and expenses appropriation would continue to be paid from the
appropriation, with the User Fee Account covering the new pre-
mium pay authorized by COPRA. However, a technical error in
COPRA inadvertently placed greater restrictions on the use of the
User Fee Account, preventing Customs from seeking reimburse-
ment from that account for premium pay earned on Sundays and
holidays that are worked as part of a regular work week.

Section 611 corrects the technical error. It provides for the reim-
bursement of Customs inspector premium pay to the extent that it
exceeds the premium pay authorized under FEPA prior to enact-
ment of COPRA. The Committee believes this amendment is nec-
essary to prevent an unanticipated burden (between $5 million and
$12 million annually) on the salaries and expenses appropriation of
the Customs Service. Given the increased responsibilities that the
Customs Service will bear in enforcing and administering the Uru-
guay Round agreements, the Committee believes that it is appro-
priate to correct this technical error to help ensure that Customs
will have sufficient resources available for the task.

The amendment would apply to premium pay earned by Customs
inspectors on and after January 1, 1994.

Merchandise Processing Fees

(Section 612)

The Consolidated Omnibus Budget Reconciliation Act of 1985, as
amended, authorizes the Customs Service to levy a user fee on im-
ported merchandise to cover the costs of Customs’ commercial oper-
ations. Under current law, the merchandise processing fee for for-
mal entries is set at 0.17 percent ad valorem, but Customs is au-
thorized to adjust the fee, consistent with the costs of its commer-
cial operations, downward to 0.15 percent ad valorem and upward
to 0.19 percent ad valorem. Currently, the merchandise processing
fee is 0.19 percent ad valorem. Notwithstanding the ad valorem
fee, current law also establishes a minimum fee of $21 for formal
entries and a maximum fee of $400. In addition, current law pro-
vides a schedule of flat-rate fees for informal entries: a $2 fee is
charged for automated releases not prepared by Customs; a $5 fee
is charged on manual entries not prepared by the Customs Service,
and an $8 fee, whether automated or manual, is charged on infor-
mal entries that are prepared by Customs. The merchandise proc-
essing fee does not apply to Canadian goods that meet the NAFTA
rules of origin and that qualify to be marked as goods of Canada.
Under current law, the fee may not be increased after December
31, 1993 on Mexican goods that meet the NAFTA rules of origin
and qualify to be marked as goods of Mexico and will be eliminated
on such goods after June 29, 1999.

Section 612 sets the merchandise processing fee for formal en-
tries at 0.21 percent ad valorem, with corresponding increases in
the minimum fee (to $25) and in the maximum fee (to $485). Cus-
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toms will retain the authority to adjust the ad valorem and maxi-
mum and minimum fees within the range specified in the statute.
For the ad valorem fee, the lower end of the range will remain 0.15
percent ad valorem; the upper end of the range will increase to
0.21 percent ad valorem. In addition, certain of the fees for infor-
mal entries are increased by one dollar; a $6 fee will be assessed
on manual entries not prepared by Customs and a $9 fee will be
charged for informal entries prepared by the Customs Service. The
new rates will become effective January 1, 1995. The existing limi-
tations with respect to merchandise from Canada and Mexico will
continue to apply.

The Committee believes that this modest increase in the mer-
chandise processing fee will assist the Customs Service in carrying
out its increased responsibilities under the Uruguay Round, par-
ticularly with respect to administering the provisions of the Tex-
tiles Agreement, the Rules of Origin Agreement, and the tariff
schedule changes that will be implemented pursuant to Schedule
XX to the Marrakesh Protocol to GATT 1994, the U.S. schedule of
tariff concessions. The increase in the fee will help offset the costs
of Customs’ commercial operations, which are not now fully covered
by the current merchandise processing fee.

SUBTITLE C—CONFORMING AMENDMENTS
Conforming Amendments

(Section 621)

Section 621 contains nine conforming amendments to U.S. trade
laws to replace references to the GATT and associated GATT in-
struments with references to the WTO Agreement and relevant
agreements in its annexes, and to allow for appropriate U.S. Gov-
ernment representation in the WT'O. These amendments will take
effect on the date the WTO Agreement enters into force for the
United States.

TITLE VII-REVENUE PROVISIONS

The inclusion of financing provisions in this Uruguay Round
agreement implementing legislation is required by the combined ef-
fect of provisions in the 1974 Trade Act and the Budget Enforce-
ment Act of 1990.

The 1974 Trade Act established, as a matter of trade policy, that
trade agreement implementing bills, considered under the special
“fast-track” procedures, shall contain all “necessary or appropriate”
provisions to implement the trade agreement. Fifteen years later,
the Congress determined that it was necessary to the economic
health of the nation that the costs of new entitlement and receipts
legislation be offset in order to prevent further increases in annual
Federal deficits. Specifically, the Budget Enforcement Act of 1990 !
established a “pay-as-you-go mechanism to ensure that any new
entitlement or receipt legislation will not increase the deficit.”2

ll'gigt(l)e XIII of the Omnibus Budget Reconciliation Act of 1990, Public Law 101-508, November

5, A
2 Joint Statement of Managers accompanying the Omnib Reconciliati !
HR. 5835, H. Rept. 101-964.p. 1151, © ¢ us Badget Reconciliation At of 1060,
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Under these procedures, new legislation which increases manda-
tory spending or decreases Federal receipts (for any year through
FY 1998) triggers automatic mandatory spending reductions unless
the costs of the legislation are offset. This pay-as-you-go policy is
further enforced, in the Senate, through a pay-as-you-go require-
ment that any legislation considered by the Senate must not in-
crease the deficit. 3

As set forth below in the CBO cost estimate, the Uruguay Round
agreement includes a commitment by the United States to reduce
U.S. tariffs which would cause a loss of receipts to the U.S. Treas-
ury. As explained above, the Budget Enforcement Act and Senate
Rules require that these costs be offset. Due to this pay-as-you-go
requirement, it is both “necessary” and “appropriate” that provi-
sions designed to offset the costs of the Uruguay Round agreement
be included in this implementing legislation.

This conclusion is supported by the objectives of the fast-track
procedure. A principal objective of the fast-track process is to facili-
tate the President’s negotiating position, by reducing the uncertain-
ties of the legislative process for approval and implementation of
trade agreements. Approval and implementation of such trade
agreements would become far more uncertain if the budgetary off-
sets—required by Federal statute and Senate Rules—were not able
to be included in the implementing legislation. The fast-track’s ob-
jective of bringing trade agreements to a vote by the Congress
would, in fact, be substantially undermined if provisions necessary
to avoid budgetary objections were not permissible components of
the implementing legislation.

The Budget Enforcement Act and Senate Rules permit losses in
Federal receipts to be offset by mandatory spending reductions and
Federal receipt increases. The spending reductions and receipt in-
creases included in this implementing legislation are primarily
non-trade-related provisions. Since it would be impossible to com-
ply with the pay-as-you-go requirement by means of trade-related
provisions alone,4 it is both necessary and appropriate to include
non-trade-related financing provisions in this implementing legisla-
tion. A precedent for the inclusion of non-trade provisions is the
implementing legislation for the NAFTA—the only implementing
legislation enacted since the Budget Enforcement Act of 1990—
which included both trade and non-trade-related financing provi-
sions, 5

3This requirement is enforced by a point of order which was first established, as an exercise
of the Senate’s rulemaking authority, by section 12(c) of the FY 1994 Concurrent Resolution on
the Budget, H. Rept. 10348, and was continued and amended in section 23(b) of the FY 1995
Concurrent Resolution on the Budget, H. Rept. 103—490. .

4The only trade-related provisions which could serve as budget offsets are (1) tariff increases;
and (2) increased customs fees. Tariff increases are not an appropriate financing mechanism for
this implementing legislation, since it is the purpose of the agreement to reduce tariffs. With
regard to new customs fees—while they provide some financing for this legislation, they cannot
be increased in an amount sufficient to fully pay for this legislation, since such an increase
would be inconsistent with U.S. obligations under the GATT. Therefore, trade-related provisions,
alone, cannot be used to comply with the pay-as-you-go requirements of the Budget Enforcement
Act and Senate Rules. Consequently, non-trade-related provisions must be included in this im-
plementing legislation. )

5The non-trade-related provisions in the NAFTA pertained to the electronic Federal tax de-
posit system.
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SUBTITLE A—WITHHOLDING TAX PROVISIONS

Withholding on Distributions of Indian Casino Profits to Tribal
Members

(Section 701 of the Bill; New Section 3402(r) of the Code)

Present Law

Generally, Indian tribes are not subject to Federal income tax on
their income. In ordinary matters not governed by treaties or reme-
dial legislation, however, Indians are subject to the payment of
Federal income tax as are other citizens.

Gaming activities conducted by Indian tribes are classified in 25
U.S.C. 2703. Class I gaming activities are social games solely for
prizes of minimal value or traditional forms of Indian gaming en-
gaged in as part of tribal ceremonies. Class II gaming activities
generally are bingo, games similar to bingo (e.g., pull tabs, punch-
boards, tip jars, and instant bingo) and card games either (1) ex-
plicitly authorized by the State or (2) not explicitly prohibited by
the State, played at any location in the State, and conducted in
conformity with any State regulations regarding periods of oper-
ation or wagering limitations. Class II gaming activities do not in-
clude any banking card games (e.g., baccarat, chemin de fer, or
blackjack), slot machines or any electronic or electromagnetical fac-
similes of games of chance. Class III gaming activities are all forms
of gaming that are not classified as Class I or Class II.

Net revenues from certain gaming activities conducted or li-
censed by an Indian tribe may be used to make taxable distribu-
tions to members of the Indian tribe. The tribe must notify its
members of the tax liability at the time the payments are made.
25 U.S8.C. 2710(b)(8) and (d)(1). The tribe is not required to with-
hold on such payments except to the extent backup withholding
rules apply under Code section 3406.

Reasons for Change

Distributions of net revenues from gaming activity by an Indian
tribe may result in significant tax liability to the tribe’s members.
Establishing withholding on such payments will more closely
match estimated tax payments to ultimate tax liability. For some
tribal members, this change may eliminate the need to make quar-
terly estimated tax payments. For others, it will reduce the likeli-

hood that they will face penalties for underpayment of tax at the
time of tax filing.

Explanation of Provision

_An Indian tribe that distributes net revenues from gaming activi-
ties (except for class I gaming activities as defined in 25 U.S.C.
2703(6) as in effect on the date of enactment of this provision) to
its members is required to withhold on such payments in accord-
ance with the following schedule:

(1) The withholding rate is zero to the extent the payment,
when annualized, does not exceed the sum of one personal ex-
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emption and the standard deduction for a single person for the
calendar year in which the payment is made.

(2) The withholding rate is 15 percent to the extent the pay-
ment, when annualized, exceeds the amount determined under
(1) but does not exceed the sum of that amount and the
amount of taxable income to which, in the case of a single per-
son, the 15 percent tax rate would apply for the calendar year
in which the payment is made.

(3) The withholding rate is 28 percent to the extent the pay-
ment, when annualized, exceeds the amount determined under
(2) but does not exceed the sum of that amount and the
amount of taxable income to which, in the case of a single per-
son, the 28 percent tax rate would apply for the calendar year
in which the payment is made.

(4) The withholding rate is 31 percent to the extent the pay-
ment, when annualized, exceeds the amount determined under
3).

Alternatively, at the election of an Indian tribe, the tribe is al-
lowed to withhold on such payments in accordance with such tables
or computational procedures as the Secretary may prescribe.

Effective Date

The provision is effective for payments made after December 31,
1994.

Voluntary Withholding on Certain Federal Payments and on
Unemployment Compensation

(Section 702 of the Bill; Sections 3304 and 3402(p) of the Code)

Present Law

Taxpayers may not have income taxes voluntarily withheld from
Social Security payments or other taxable Federal payments (e.g.,
crop disaster payments, Commodity Credit Corporation loans). Any
amount received under a Federal or State law that is in the nature
of unemployment compensation is includible in the gross income of
an individual (Code section 85). In general, there is no withholding
on unemployment compensation under present law.

Under Code section 3402(0)(1)(A), any supplemental unemploy-
ment compensation benefits paid to an individual are subject to
withholding as if they were wages paid by the employer to the em-
ployee for a payroll period. Supplemental unemployment compensa-
tion benefits are defined as amounts paid to an employee (pursuant
to a plan to which the employer is a party) because of the employ-
ee’s involuntary separation from employment directly resulting
from a reduction in force, plant closing, or similar condition, bl}t
only to the extent that the benefits are includible in the employee’s
gross income.

Reasons for Change

Some taxpayers find it burdensome to make quarterly estimated
tax payments. These taxpayers may find it more convenient to elect
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to have Federal taxes withheld at the time specified payments are
made to them.

Explanation of Provision

Certain Federal Payments

The bill requires that taxpayers who receive specified Federal
payments be given the option of requesting that the Federal agency
making the payments withhold Federal income taxes from the pay-
ments. Specified Federal payments subject to the withholding op-
tion include (1) Social Security benefits; (2) crop disaster payments;
(3) Commodity Credit Corporation loans; and (4) other Federal pay-
ments specified by the Secretary of the Treasury. Where a taxpayer
requests that the Federal agency making the payments withhold
Federal income taxes, the taxpayer would also select the percent-
age of the payment that is to be withheld. The taxpayer may select
withholding at 7 percent, 15 percent, 28 percent, or 31 percent.
Treasury regulations may also specify additional percentage rates
for withholding. Federal agencies making the payments will not re-
ceive any additional information regarding the taxpayer’s income
as a consequence of this provision.

Unemployment Compensation Benefits

The bill also requires States to allow recipients of unemployment
benefits to elect to have Federal income tax withholding from their
benefits at a 15-percent rate. The bill also permits (but does not re-
quire) States to allow applicants for unemployment benefits to elect
to have State and local income tax withholding from their benefits.
Administrative expenses for which States can be reimbursed pursu-
ant to section 302 of the Social Security Act could include the cost
of conducting Federal income tax withholding.

Effective Date

lg’ghe provision is effective for payments made after December 31,
6.

SUBTITLE B—PROVISIONS RELATING TO ESTIMATED TAXES AND
PAYMENTS AND DEPOSITS OF TAXES

Treatment of Subpart F and Section 936 Income of Taxpayers Using
the Annualized Method for Estimated Tax

(Section 711 of the Bill; Sections 6654(d)(2) and 6655(e) of the Code)

Present Law
Estimated Tax Rule—In General

Taxpayers are subject to an addition to tax for any
underpayment of estimated tax. A corporation does not have an
underpayment of estimated tax if it makes four equal, timely esti-
mated tax payments that total at least 100 percent of the tax liabil-
ity shown on its return for the current taxable year. A corporation
that is not a “large corporation” (i.e., one that did not have taxable
income of $1 million or more for any of the three preceding taxable
years) generally may avoid the addition to tax if it makes four
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timely estimated tax payments each equal to at least 25 percent of
the tax liability shown on its return for the preceding taxable year.
In addition, any corporation may base its first quarterly install-
ment on its prior-year tax liability in order to avoid the addition
to tax with respect to that installment.

Individuals generally do not have an underpayment of estimated
tax if they make timely estimated tax payments that are at least
equal to (1) 100 percent of the tax shown on the individual’s return
for the preceding year, or (2) 90 percent of the tax shown on the
return for the current year. A safe harbor of 110 percent of last
year’s liability applies, in lieu of the general 100-percent safe har-
bor, if the taxpayer had adjusted gross income of more than
$150,000 for the prior taxable year.

Estimated Tax Installments Based on Annualized Income

If estimated tax installments fall short under the foregoing rules,
a taxpayer may nevertheless be treated as not having an
underpayment of estimated tax if the installments are based on a
fraction of the “annualized” amount of income earned over a speci-
fied period (within the current taxable year) that ends before the
due date of the installment. For individuals, annualization periods
end with the month ending immediately before the estimated tax
installment due date. For corporations, annualization periods ex-
clude the last month of the corporation’s taxable year.

Taxable income is placed on an annualized basis under regula-
tions prescribed by the Secretary of the Treasury. Treasury regula-
tions provide guidelines for the treatment of certain partnership
items by individuals (Treasury Regulations section 1.6654-2(d)(2)).
Under the regulation, in determining an individual’s taxable in-
come for an annualization period, an individual partner must take
into account certain partnership items for any partnership taxable
year ending with or within the partner’s taxable year to the extent
these items are attributable to months in the partnership taxable
year preceding the installment due date. ¢

Subpart F Inclusions

Under the rules of subpart F (Code sections 951-964), if a U.S.
shareholder owns the stock of a controlled foreign corporation? on
the last day of the corporation’s taxable year, then the U.S. share-
holder may be required to include in its own income certain income

6The regulation provides an example of a calendar-year taxpayer who is a member of a part-
nership with a taxable year that ends on June 30. In determining taxable income for purposes
of computing the installment due on April 15, 1973, the example states that the taxpayer must
take into account his distributive share of partnership items for the period July 1, 1972 (the
beginning of the partnership taxable year that ends in 1973) through March 31, 1973 (the end
of the annualization period for the April 15, 1973 installment date). In determining taxable in-
come for purposes of computing the installment due on June 15, 1973, the taxpayer must take
into account his distributive share of partnership items for the period July 1, 1972, through May
31, 1973 (the end of the annualization period for the June 15, 1973 installment date). In deter-
mining taxable income for purposes of computing the installment due on September 15, 1973,
the taxpayer must take into account his distributive share of partnership items for the period
July 1, 1972, through June 30, 1973 (the date on which the partnership taxable year ends).

7A controlled foreign corporation generally is defined as any foreign corporation if more than
50 percent of (1) the total combinef voting power of all classes of its stock entitled to vote, or
(2) the total value of its stock, is owned (directly, indirectl}', or constructively) by U.S. sharehold-
ers. For this purpose, the term “U.S. shareholnf;r" generally means a U.S. person who owns (di-
rectly, indirectly, or constructively), at least 10 percent of the total combined voting power of
all classes of voting stock of the foreign corporation.
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or earnings of the controlled foreign corporation. For purposes of
computing required installments of estimated tax under the
annualization method, the IRS has ruled that a taxpayer may treat
certain income inclusions under subpart F as income actually
earned by the U.S. shareholder on the last day of the controlled for-
eign corporation’s taxable year.8 The ruling involved a U.S. cor-
poration that owned all of the stock of a number of controlled for-
eign corporations. All of the corporations involved used the cal-
endar year as their taxable years. As a result, the U.S. shareholder
was not required to take its pro-rata share of subpart F income
into account in determining its estimated tax installments based on
the annualization method.

Inclusions Pursuant to Section 936(h)

Certain domestic corporations with business operations in the
U.S. possessions may elect the use of the section 936 credit. This
credit generally eliminates some or all of the U.S. tax on certain
income related to their operations in the possessions. If such a cor-
poration (a “936 corporation”) is to receive the full benefit of the
section 936 credit, and the business operations in the possession re-
late to certain types of intangible property, then certain sharehold-
ers and affiliates of the 936 corporation generally must include in
their taxable incomes certain amounts relating to income from the
intangible property, either under a general rule that requires all
intangible property income to be allocated to the corporation’s U.S.
shareholders, or under either a profit-split or cost-sharing ap-
proach.

Intangible property income inclusions of a 936 corporation’s
shareholders or amounts allocated to shareholders or affiliates
under either the profit-split or the cost-sharing rules may be
deemed to occur either at the close of the 936 corporation’s taxable
year, or on the last day of the taxable year of the shareholder or
affiliate in which or with which the taxable year of the 936 corpora-
tion ends. Accordingly, in some cases, a shareholder or affiliate of
a 936 corporation may utilize the annualization method to avoid
penalties for underpayment of estimated tax, yet delay paying tax
on intangible property income inclusions until as late as the due
date of its annual tax return.

Reasons for Change

It is believed that subpart F income inclusions with respect to a
controlled foreign corporation and intangible property income inclu-
sions with respect to a 936 corporation should be taken into ac-
count for purposes of estimated tax installments based on
annualized income. This would provide similar treatment for these
specific types of income as for other types of income.

However, it is recognized that the determinations necessary to
properly estimate the amounts of these income inclusions for the
current taxable year may be difficult. Accordingly, it is believed ap-
propriate to provide safe harbors, based on income inclusions in
prior taxable years, to be used for estimating inclusions of subpart
F income and of section 936 intangible property income.

8 PLR 9233001 (April 28, 1992).
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Explanation of Provision
In General

The bill changes the treatment of inclusions under subpart F and
inclusions of section 936 intangible property income for taxpayers
that pay estimated tax installments based on the annualized-in-
come method.

Under the bill, amounts includible under subpart F are taken
into account for estimated tax purposes in a manner similar to the
manner under which items of partnership income are taken into
account. Foreign tax credits allocable to such inclusions under sub-
part F also are taken into account for estimated tax purposes simi-
larly to tax credits allocable to partnership income inclusions. It is
intended that foreign tax credits allocable to current-year subpart
F inclusions be taken into account for estimated tax purposes
under the annualized-income method, notwithstanding the fact
that all requirements may not be satisfied for the accrual of the
foreign taxes (because the controlled foreign corporation’s taxable
year for foreign tax purposes may not yet have closed).

Similarly, under the bill, intangible property income, profit-split
amounts, and cost-sharing amounts includible in taxable income
under section 936 are taken into account for estimated tax pur-
poses in a manner similar to the manner under which items of
partnership income are taken into account.

To compute the annualized income installment for a particular
taxable year of the taxpayer, the taxpayer is required, under the
bill, to take into account items that arise during the taxable year
of the controlled foreign corporation or 936 corporation that is rel-
evant to the final computation of tax for that taxable year of the
taxpayer. However, to compute any particular installment, there is
generally taken into account only those items that arise during
that portion of such taxable year of the controlled foreign corpora-
tion or 936 corporation that precedes the close of the taxpayer’s
annualization period. It is anticipated that, in prescribing rules for
determining amounts on an annualized basis, the Secretary may
provide, where appropriate, for the computation of items of income
under subpart F or section 936 based on facts in existence for that
period.

Thus, under the bill, estimated tax payments generally will be
required to be made throughout the year for subpart F inclusions
and certain amounts includible under section 936 for the year.

Prior-Year Safe Harbor

For purposes of estimating subpart F income inclusions and sec-
tion 936 intangible property income, profit-split amounts, and cost-
sharing amounts under the annualized-income method, the bill per-
mits taxpayers to use a safe harbor based on a certain percentage
of amounts included in taxable income under subpart F and section
936 as shown on the taxpayer’s returns for its first or second pre-
ceding taxable years. Under the prior-year safe harbor, subpart F
amounts that were included in income in the relevant prior year,
along with credits allocable to such inclusions, are treated for esti-
mated tax purposes as earned ratably during the current taxable
year. The relevant prior year is the second preceding year in the
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case of the first and second quarterly installments, and the first
preceding year in the case of the third and fourth quarterly install-
ments.9 Similarly, under the prior-year safe harbor, intangible
property income inclusions of a 936 corporation’s shareholders for
the relevant prior year and amounts allocated to shareholders or
affiliates under either the profit-split or the cost-sharing rules for
that year are treated for estimated tax purposes as earned ratably
during the current taxable year.

In the case of a corporate taxpayer, the safe harbor for subpart
F inclusions and section 936 inclusions generally is based on 115
percent of the relevant prior-year inclusions. However, the safe
harbor is based on 100 percent of the relevant prior-year inclusions
with respect to any controlled foreign corporation or 936 corpora-
tion that the taxpayer does not control as of the beginning of the
taxpayer’s current taxable year. The taxpayer is treated as control-
ling a corporation for this purpose if it owns (directly or indirectly,
within the meaning of section 958(a)) or is treated as owning (con-
structively, within the meaning of section 958(b)) more than 50 per-
cent (by vote or value) of the stock in the corporation.

In the case of an individual taxpayer, the safe harbor is based
on 100 percent of the relevant prior-year inclusions.

A taxpayer may elect annually whether or not to use the safe
harbor for subpart F and section 936 inclusions. Such an election
will apply to all such inclusions of the taxpayer. 19

Effective Date

The provision is effective for purposes of determining estimated
tax payments for taxable years beginning after December 31, 1994.

Time for Payments and Deposits of Certain Excise Taxes
(Section 712 of the Bill; Sections 5061, 5703, and 6302 of the Code)
Present Law ) B

Federal excise taxes are imposed on a variety of products and
services, including the following: alcoholic beverages; tobacco prod-
ucts; firearms; telephone service; air transportation (passengers
and freight); highway, rail, aviation, and inland waterway fuels;
crude oil, certain chemicals, certain imported chemical substances,
and certain ozone-depleting chemicals; ship passenger charges;
coal; childhood vaccines; and certain automobiles.

Subject to limited exceptions !1, these excise taxes must be remit-
ted to the Federal Government on a semi-monthly basis, generally

within a period of nine to 30 days after the end of the semi-month-
ly period.

° Under the annualized income method, the third quarterly payment will take into account
any differences between the income inclusions shown on the taxpayer’s return for the second
precedmtiyear and such amounts for the taxpayer’s first preceding year.

19 In the case of a taxpayer that files a consolidated return, the election will apply to all sub-
part F and section 936 inclusions of all members of the affiliated group.
ex;s};o:aixsnuﬁzeg, :ﬂ:ag wine pmcdallme? (gener)ally, produtcﬁzs who paid less than $1,000 of wine

tax receding calendar year) may pa: wine exci i
by remitting the tax for the calendar year}:within 3(!), Sa)):s after its em‘?se tax on an annual basis
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Reasons for Change

Requiring excise taxes that must be deposited on a semi-monthly
basis to be deposited during the fiscal year to which the taxes re-
late would provide substantial additional revenue without imposing
significant burdens on taxpayers or on the service providers
charged with collecting the taxes.

Similarly, a requirement that alcohol and tobacco excise taxes be
paid during the fiscal year to which the taxes relate would provide
substantial additional revenue over the budget period without im-
posing significant burdens on taxpayers.

Explanation of Provision

In the case of excise taxes that must be remitted to the Federal
Government on a semi-monthly basis, the bill accelerates the due
date for deposit of taxes for the period September 16 through Sep-
tember 26 to September 29 (rather than in October, which is in the
subsequent fiscal year). Special rules apply to the taxes on ozone-
depleting chemicals, communications services, and air transpor-
tation. In the case of the tax on ozone-depleting chemicals, deposits
of taxes for the second semi-monthly period in August and for the
period beginning on September 1 and ending on September 11 are
due on or before September 29. In the case of communications serv-
ices and air transportation taxes deposited on the basis of amounts
considered collected, the tax included in amounts billed or tickets
sold during the period beginning on September 1 and ending on
September 11 must be deposited on or before September 29. It is
expected that the Treasury Department will modify existing regu-
latory safe harbors relating to excise tax deposits to reflect these
changes.

In the case of taxes on distilled spirits, wine and beer, and on
tobacco products and cigarette papers and tubes, the tax for the pe-
riod beginning on September 16 and ending on September 26 is
due on or before September 29. Under a safe harbor, however, this
requirement is satisfied if the taxpayer pays an amount equal to
Wisth of the taxpayer’s liability for the first semi-monthly period
in September. The new requirement does not apply to wine excise
taxes that are remitted on an annual basis.

If September 29 is a Saturday, deposits and payments of taxes
otherwise due on that date are due on or before September 28. If
September 29 is a Sunday, deposit and payments of taxes other-
wise due on that date are due on or before September 30. .

Special rules apply to taxpayers that are not required to remit
taxes by electronic funds transfer for the calendar year. For those
taxpayers, deposits of taxes for the period beginning on September
16 and ending on September 25 are due on or before September 28.
In addition, the other rules described above are modified to reflect
the shorter deposit period and earlier due date applicable to such
taxpayers.

Effective Date

The provision is generally effective on January 1, 1995, for taxes
other than the taxes on air transportation, and on January 1, 1997,
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for the commercial air passenger and freight excise taxes (sections
4261 and 4271).

Reduction in Rate of Interest Paid on Certain Corporate
Overpayments of Tax

(Section 713 of the Bill; Section 6621 of the Code)

Present Law

The rate of interest that the IRS pays to taxpayers on overpay-
ments of tax is the sum of the Federal short-term rate plus 2 per-
centage points (section 6621(a)1)).

Reasons for Change

Distortions may result if the rates of interest in the Code differ
appreciably from market rates. Reducing the overpayment rate for
large corporate overpayments of taxes will reduce the possibility of
distortions.

Explanation of Provision

The overpayment rate is reduced to the sum of the Federal short-
term rate plus one-half percentage point for any portion of an over-

ayment of tax by a corporation for a taxable period that exceeds
510,000. (The overpayment rate is the same as under present law
for the first $10,000 of any overpayment of tax by a corporation.)
The provision applies to all types of taxes.

Under present law, the Secretary of the Treasury has the author-
ity to credit the amount of any overpayment against any liability
under the Code (section 6402). To the extent a portion of tax due
is satisfied by a credit of an overpayment, no interest is imposed
on that portion of the tax (section 6601(f)). The Secretary should
implement the most comprehensive crediting procedures under sec-
tion 6402 that are consistent with sound administrative practice,
and should do so as rapidly as is practicable.

Effective Date

The provision is effective for purposes of determining interest for
periods after December 31, 1994, regardless of the taxable period
(if any) to which the underlying tax may relate.

SUBTITLE C—EARNED INCOME TaX CREDIT PROVISIONS

Present Law
In General

Eligible low-income workers are able to claim a refundable
earned income tax credit (EITC). The amount of the credit an eligi-
ble taxpayer may claim depends upon whether the taxpayer has
one, more than one, or no qualifying children and is determined by
multiplying the credit rate by the taxpayer’s earned income up to
an earned income threshold. The maximum amount of the credit is
the product of the credit rate and the earned income threshold. For
taxpayers with earned income (or adjusted gross income, if greater)
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in excess of the phaseout threshold, the credit amount is reduced
by the phaseout rate multiplied by the amount of earned income
(or adjusted gross income, if greater) in excess of the phaseout
threshold. The credit is not allowed if earned income (or adjusted
gross income, if greater) exceeds the phaseout limit.

The parameters for the EITC depend upon the number of quali-
f‘y}?g children the taxpayer claims. For 1994 the parameters are as
ollows:

Two or more

o giitine g gt
dren—

Credit 1AL oot eeeeserens 26.30% 30.00% 7.65%
Phaseout rate ......ccooeeernnnne 15.98% 17.68% 71.65%
Earned income threshold $7.750 $8,425 $4,000
Maximum credit .........coeevvune. $2,038 $2,528 $306
Phaseout threshold $11,000 $11,000 $5,000
Phaseout limit .......ccvoveeeeene $23,753 $25,299 $9,000

The earned income threshold and the phaseout threshold are in-
dexed for inflation; because the phaseout limit depends on those
amounts, the phaseout rate, and the credit rate, the phaseout limit
will also increase if there is inflation. Earned income consists of
wages, salaries, other employee compensation, and net self-employ-
ment income.

The credit rates and phaseout rates for the EITC change over
time under present law, as shown in the following table.

One qualifying Two or more quali- No qualifying
child— fying children— children—
Year

Credit  Phase-  Credit  Phase-  Credit  Phase-
rate out rate rate out rate rate out rate

2630 1598 3000 1768 765 765
34.00 1598 3600 2022 765 765
3400 1598 40.00 2106 765 765

In order to claim the EITC, a taxpayer must either have a quali-
fying child or must meet other requirements. A qualifying child
must meet a relationship test, an age test, and a residence test.
Part of the residence test requires that a qualifying child must
have the same principal place of abode as the taxpayer for more
than one-half of the taxable year (for the entire taxable year in the
case of a foster child), and that this principal place of abode must
be located in the United States. .

In order to claim the EITC without a qualifying child, a taxpayer
must not be a dependent and must be over age 24 and under age
65. In addition, the taxpayer’s principal place of abode must be lo-
cated in the United States for more than one-half of the taxable
year.

Nonresidents and the EITC

The EITC may be claimed by a taxpayer meeting the above re-
quirements regardless of whether the taxpayer is a U.S. citizen, a
resident alien, or a nonresident alien.
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Section 7701(b) defines a resident alien for income tax purposes.
Aliens who do not meet this definition are nonresident aliens. For
income tax purposes, an individual is generally considered a resi-
dent if the individual:

(1) has entered the United States as a lawful permanent
U.S. resident (the “green card test”); or

(2) is present in the United States for 31 or more days dur-
ing the current calendar year and has been present in the
United States for 183 or more days during a three-year period
weighted toward the present year (the “substantial presence
test”). (An individual who is present in the United States for
fewer than 183 days and establishes that he has a closer con-
nection with a foreign country than with the United States is
generally not subject to tax as a resident alien on account of
the substantial presence test.)

A nonresident alien may elect to be taxed as a resident alien if
one of several elections is made:

(1) Under section 6013(g), a nonresident alien who is mar-
ried to an individual who is either a citizen or resident alien
of the United States at year end may elect to be treated as a
resident for the entire year. The election applies to the year for
which it is made and all subsequent years until terminated.
However, the election will be suspended if neither spouse is a
U.S. citizen or resident at any time during a taxable year.

(2) An election under section 6013(h) to be taxed as a resi-
dent alien for the entire taxable year may be made by an indi-
vidual who is a nonresident alien at the beginning of the year
and a resident alien at the end of the year and who is married
to an individual who is either a citizen or resident of the Unit-
ed States at year end. Thus, this election can be made by a for-
eign married couple who arrive in the United States during the
taxable year and who are resident aliens at year end.

(3) Under section 7701(b)(4), an alien individual may make
the so-called “first-year election” to be treated as a resident for
a calendar year in which the individual is not otherwise treat-
ed as a U.S. resident. To qualify for this election, each of sev-
eral requirements must be met. The individual must not have
been a U.S. resident during the preceding year and must sat-
isfy the substantial presence test for U.S. residency in the fol-
lowing calendar year. The individual must also be present in
the United States for at least 31 consecutive days during the
year to which the election applies, and be present in the Unit-
ed States, during the period beginning with the first day of
that 31-day period and ending with the last day of the election
year, for at least 75 percent of the days in that period. An indi-
vidual who makes the first-year election is treated as a U.S.
resident only for that portion of the year that begins on the
first day of the period for which the individual satisfies both
the 31-day and the 75-percent tests.
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Extension of the Earned Income Tax Credit to Military Personnel
Stationed Outside the United States

(Section 721 of the Bill; Section 32 of the Code)

Reasons for Change

By including on a W—2 the amount of nontaxable earned income
paid during the year by the Department of Defense, the increased
information reporting is intended to allow members of the Armed
Forces claiming the EITC to determine more accurately the actual
amount of EITC to which they are entitled.

Because present-law rules for the EITC require that the taxpayer
(and the taxpayer’s qualifying child, if any) maintain a principal
place of abode within the United States for at least half of the tax-
able year, low-income members of the Armed Forces who are eligi-
ble to claim the EITC if stationed in the United States may not be
eligible if stationed outside the United States while serving on ex-
tended active duty. The bill would allow members of the Armed
Forces who would qualify for the EITC except for their extended
active duty outside the United States to qualify for the EITC.

Explanation of Provision

The bill requires that members of the Armed Forces receive an-
nual reports from the Department of Defense of earned income
(which includes nontaxable earned income such as amounts re-
ceived as basic allowances for housing and subsistence).

The bill extends the EITC to United States military personnel
stationed overseas. For purposes of determining whether a qualify-
ing child meets the residence test, for any period during which a
member of the Armed Forces is stationed outside the United States
while serving on extended active duty, the member would be con-
sidered as maintaining a place of abode in the United States, thus
satisfying the present-law requirement that the principal place of
abode for a qualifying child and the member be in the United
States. For purposes of determining whether an individual without
a qualifying child meets the residence test, a member of the Armed
Forces stationed outside the United States on extended active duty
\évould be considered as maintaining a place of abode in the United

tates.

Effective Date

The increased information reporting is effective for remuneration
paid after December 31, 1994. Extension of the EITC to members
of the Armed Forces stationed overseas is effective for taxable
years beginning after December 31, 1994.

Certain Nonresident Aliens Ineligible for Earned Income Tax Credit
(Section 722 of the Bill; Section 32 of the Code)

Reasons for Change

Because nonresident aliens generally are not required to report
their foreign-source income on their U.S. individual income tax re-



148

turns, it may be possible for some of them to qualify for the EITC
on the basis of low U.S. earned income even when their worldwide
income exceeds the income phaseout limits for the EITC. The bill
prevents nonresident aliens from claiming the EITC unless they
are married and agree to subject their worldwide income to U.S. in-
dividual income tax by virtue of making the election under sections
6013(g) or (h).

Explanation of Provision

The bill makes individuals who are nonresident aliens for any
portion of the taxable year ineligible to claim the EITC unless an
election under Code section 6013(g) or (h) is in effect for the tax-
able year.

Effective Date

The provision is effective for taxable years beginning after De-
cember 31, 1994.

Income of Prisoners Disregarded in Determining Earned Income
Tax Credit

(Section 723 of the Bill; Section 32 of the Code)

Reasons for Change

The EITC is designed to alleviate poverty and to provide work
incentives to low-income individuals. Because of the compulsory na-
ture of much of the work performed by prison inmates, it does not
further the objectives of the EITC to include in earned income for
EITC calculations any amounts paid for inmates’ services.

Explanation of Provision

The bill removes from the definition of earned income in section
32(c)(2) any amount received for services provided by an individual
while the individual is an inmate at a penal institution.

Effective Date

The provision is effective for taxable years beginning after De-
cember 31, 1992.

SUBTITLE D—PROVISIONS RELATING TO RETIREMENT BENEFITS
Treatment of Excess Pension Assets Used for Retiree Health Benefits
(Section 731 of the Bill; Section 420 of the Code)

Present Law

Under present law, defined benefit pension plan assets generally
may not revert to an employer prior to the termination of the plan
and the satisfaction of all plan liabilities. Certain procedural re-
quirements also must be met. Any assets that revert to the em-
ployer upon such termination are includible in the gross income of
the employer and. subject to an excise tax. The rate of the excise
tax varies depending upon whether or not the employer maintains
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a replacement plan or makes certain benefit increases, and can be
as high as 50 percent of the amount of the reversion. Upon plan
termination, the accrued benefits of all plan participants are re-
quired to be 100-percent vested.

Under present law, a pension plan may provide medical benefits
to retirees through a section 401(h) account that is part of such
plan. Present law permits certain qualified transfers of excess as-
sets from the pension assets in a defined benefit pension plan
(other than a multiemployer plan) to the section 401(h) account
that is a part of such plan to pay for qualified current retiree
health liabilities. The assets transferred are not includible in the
gross income of the employer and are not subject to the excise tax
on reversions.

Assets transferred in a qualified transfer cannot exceed certain
limits. The amount that can otherwise be transferred is reduced by
amounts previously contributed to a health benefits account or wel-
fare benefit fund to pay for the qualified current retiree health li-
abilities. The transferred assets (and any income thereon) are re-
quired to be used to pay qualified current retiree health liabilities
(either directly or through reimbursement) for the taxable year of
the transfer. Transferred amounts are generally required to benefit
all participants in the pension plan who are entitled upon retire-
ment to receive retiree medical benefits (other than key employees)
through the section 401(h) account. Retiree health benefits of key
employees may not be paid (directly or indirectly) out of transferred
assets. In order for the transfer to be qualified, accrued retirement
benefits under the pension plan must be nonforfeitable as if the
plan terminated on the date of transfer.

Amounts not used to pay qualified current retiree health liabil-
ities for the taxable year of the transfer are to be returned at the
end of the taxable year to the general pension assets of the plan.

Under a maintenance of effort requirement, an employer that
makes a transfer to a section 401(h) account from the defined bene-
fit plan assets is required to maintain employer-provided retiree
health expenditures for covered retirees at a minimum dollar level
for the taxable year of the transfer and the following 4 taxable
years. The minimum dollar level is the higher of the applicable em-
ployer costs for each of the 2 taxable years immediately preceding
the taxable year of the transfer.

The provision permitting the transfer of excess pension assets to
pay current retiree health benefits expires for taxable years begin-
ning after December 31, 1995.

Reasons for Change

It is appropriate to provide a temporary extension of the present-
law rule permitting employers to transfer assets set aside for pen-
sion benefits to a section 401(h) account for retiree health benefits
as long as the security of employees’ pension benefits is not thereby
threatened. In conjunction with the temporary extension of the pro-
vision, it is necessary to modify the maintenance of effort require-
ment to ensure that employers can take into account cost savings
that are realized in the employer’s health benefits plans.

S.Rept. 103-412 0 - 94 - 6
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Explanation of Provision

The present-law provision permitting excess defined benefit pen-
sion plan assets to be used to provide retiree health benefits under
a section 401(h) account is extended for 5 years, with a modifica-
tion to the maintenance of effort requirement and a clarification of
the rule relating to amounts previously set aside to pay qualified
retiree health liabilities. Under the bill, the employer is required
to maintain substantially the same level of employer-provided re-
tiree health coverage for the taxable year of the transfer and the
following 4 taxable years. The level of coverage that must be main-
tained will be based on coverage provided in the year immediately
preceding the taxable year of the transfer. For purposes of deter-
mining whether there are excess assets in a defined benefit pension
plan, the interest rates required to be used under the bill for pur-
poses of minimum funding requirements would apply.

The bill clarifies how amounts that can otherwise be transferred
are reduced by amounts previously set aside to pay retiree health
liabilities. Under the bill, for transfers occurring after December
31, 1995, in determining qualified retiree health habilities with re-
spect to a taxable year, such liabilities are reduced by the percent-
age that the amounts previously set aside are of total future quali-
fied retiree health liabilities. For example, assume that on Decem-
ber 31, 1995, the employer has a welfare benefit fund that has $2
million in assets to pay retiree health liabilities, the present value
of future qualified retiree health liabilities is $10 million, and
qualified retiree health liabilities for 1996 (without regard to any
offset) are $1 million. In determining the amount that can be trans-
ferred in 1996, the $1 million is reduced by 20 percent. No infer-
ence is intended as to the proper reduction in transferred amounts
under present law.

Effective Date

The provision generally is effective with respect to taxable years
beginning after December 31, 1995, and before January 1, 2001.
The modification to the maintenance of effort requirement is effec-
tive for transfers occurring after the date of enactment.

Rounding Rules for Cost-of-Living Adjustments

(Section 732 of the Bill; Sections 401(a)(17), 415, 402(g) and 408(k)
of the Code)

Present Law

Under present law, the dollar limit on benefits under a defined
benefit pension plan ($118,800 for 1994), the limit on elective defer-
rals under a qualified cash or deferred arrangement ($9,240 for
1994), and the minimum compensation limit for determining eligi-
bility for participation in a simplified employee pension (SEP)
($396 for 1994) are adjusted annually for inflation. The dollar limit
on annual additions to a defined contribution plan is the greater
of $30,000 or ¥4 of the dollar limit for benefits under defined bene-
fit pension plans. Thus, the dollar limit will be $30,000 until the
defined benefit pension plan dollar limit exceeds $120,000. The dol-
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lar limit on annual compensation that generally may be taken into

account for qualified plan purposes is $150,000. The $150,000 limit
is indexed in $10,000 increments.

Reasons for Change

In order to simplify the dollar limits applicable to qualified pen-
sion plans, it is necessary to modify the rounding rules so that the
dollar limits are indexed in whole dollar increments ($5,000, $500,
or $50). However, it is not appropriate to permit the modified
rounding rules to reduce any dollar limit below its level under
present law.

Explanation of Provision

The provision provides that (1) the dollar limit on benefits under
a defined benefit pension plan is indexed in $5,000 increments, (2)
the dollar limit on annual additions under a defined contribution
plan is indexed in $5,000 increments, (3) the limit on elective defer-
rals is indexed in $500 increments, and (4) the minimum com-
pensation limit for SEP participation is indexed in $50 incre-
ments. 12 In addition, the provision provides that the cost-of-living
adjustment with respect to any calendar year is based on the in-
crease in the applicable index as of the close of the calendar quar-
ter ending September 30 of the preceding calendar year so that the
adjusted dollar limits would be available before the beginning of
the calendar year to which they apply. No limit is reduced below
the limit in effect for plan years beginning in 1994.

Effective Date

The provision is effective for years beginning after December 31,
1994,

Increase in Inclusion of Social Security Benefits Paid to
Nonresidents

(Section 733 of the Bill; Section 871(a)(3) of the Code)

Present Law

Treatment of Taxpayers Generally

A portion of Social Security and Railroad Retirement Tier 1 bene-
fits is includible in gross income for taxpayers whose provisional in-
comes exceed a threshold amount (the “base amount”). For tax-
payers whose provisional incomes exceed a second threshold
amount (the “adjusted base amount”), a larger portion of such ben-
efits is includible in gross income. For purposes of these computa-
tions, a taxpayer’s provisional income includes modified adjusted
gross income (adjusted gross income plus tax-exempt interest plus
certain foreign source income) plus one-half of the taxpayer’s Social
Security or Railroad Retirement Tier 1 benefit. The base amount

12 The provision alse applies to limits that are indexed in the same manner as these limits
or are based on these limits (e.g., the compensation threshold for purposes of determining highly
compensated individuals under section 414(q) and the excess benefit limit under the excise tax
on excess distributions under section 4980A).
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is $32,000 for married taxpayers filing joint returns,_$25,000 for
unmarried taxpayers, and $0 for married taxpayers filing separate
returns. The adjusted base amount is $44,000 for married tax-

ayers filing joint returns, $34,000 for unmarried taxpayers, and
go for married taxpayers filing separate returns.

If the amount of provisional income exceeds the base amount but
does not exceed the adjusted base amount, then the amount of the
inclusion is the lesser of (1) 50 percent of the taxpayer’s Social Se-
curity or Railroad Retirement Tier 1 benefit, or (2) 50 percent of
the excess of the taxpayer’s provisional income over the base
amount.

If the amount of provisional income exceeds the adjusted base
amount, then the amount of the inclusion is the lesser of:

(1) 85 percent of the taxpayer’s Social Security or Railroad
Retirement Tier 1 benefit or
(2) the sum of:
(a) 85 percent of the excess of the taxpayer’s provisional
income over the adjusted base amount, plus
(b) the smaller of (i) the amount of benefits that would
have been included if the 50-percent inclusion rule (the
rule in the previous paragraph) were applied, or (ii) one-
half of the difference between the adjusted base amount
and the base amount of the taxpayer.

Beginning in 1983 (when benefits were included in income pursu-
ant to the Social Security Amendments of 1983 (the “1983 Act”))
and continuing until the Omnibus Budget Reconciliation Act of
1993 (the “1993 Act”), in all cases where provisional income was
over the base amount, the amounts included were limited by the
lesser of 50 percent of the taxpayer’s benefits, or 50 percent of the
excess of provisional income over the base amount.

Treatment of Nonresident Alien Individuals

If a nonresident alien individual is engaged in a trade or busi-
ness within the United States during the taxable year, the individ-
ual is subject to tax under the Code, at the normal graduated rates,
on net taxable income that is effectively connected with the conduct
of the trade or business. U.S. source fixed or determinable annual
or periodical income of a nonresident alien individual (for example,
salary, wages, annuities, compensation, remuneration, and emolu-
ments) that is not effectively connected with the conduct of a U.S.
trade or business generally is subject to tax under the Code at a
rate of 30 percent of the gross amount paid. This latter tax gen-
erally is collected by means of withholding (hence this tax is often
called a “withholding tax”). Withholding taxes are often reduced or
eliminated in the case of payments to residents of countries with
which the United States has an income tax treaty.

Under rules that have been in the Code since the 1983 Act, for

urposes of taxing the income of nonresident alien individuals, the
income thresholds for including Social Security and Railroad Re-
tirement Tier 1 benefits do not apply. Instead, 50 percent of any
such benefit is included in gross income. Thus, a nonresident alien
individual typically may be subject to U.S. withholding tax under
the Code at an effective rate of 15 percent on the gross amount of
U.S. social security benefits. This tax may be reduced or eliminated
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under some treaties. Although the 1993 Act increased the inclusion
of benefits in some cases, for taxpayers other than nonresident
aliens, to up to 85 percent of the benefits, the 1993 Act did not
amend the rule that a nonresident alien individual is required to

include 50 percent (and only 50 percent) of these benefits in gross
income.

Reasons for Change

It is believed that the maximum effective rate of U.S. taxation
applicable to Social Security and Railroad Retirement Tier 1 bene-
fits paid to nonresident aliens should not be less than the cor-
responding rate applicable to benefits paid to U.S. citizens and resi-
dent aliens. Accordingly, it is appropriate to raise the percentage
of such benefits included in the gross income of a nonresident alien
individual so that once again it will not be lower than the percent-
age applicable to a U.S. person with income over the applicable
thresholds.

Explanation of Provision

The provision increases from 50 percent to 85 percent the
amount of Social Security or Railroad Retirement Tier 1 benefits
included in the gross income of a nonresident alien individual.
Thus, under the provision a nonresident alien individual may be
subject to U.S. withholding tax under the Code at an effective rate
of 25.5 percent on the gross amount of U.S. Social Security or Rail-
road Retirement Tier 1 benefits.

The provision does not impose tax contrary to any treaty obliga-
tion of the United States. Thus, in cases where taxation of such a
benefit would conflict with an existing treaty, the treaty would con-
tinue to prevail.

Effective Date

The provision would be effective for benefits paid after December
31, 1994, in taxable years ending after such date.

SUBTITLE E—OTHER PROVISIONS
Partnership Distributions of Marketable Securities
(Section 741 of the Bill; Sections 731 and 737 of the Code)

Present Law

Neither a partnership nor its partners generally recognize gain
upon a distribution of partnership property to a partner (section
731(a)(1) and (b)). A partner is required to recognize gain, however,
to the extent that the amount of money distributed exceeds the
partner’s basis in its partnership interest immediately before the
distribution (section 731(a)1)). Thus, in general, if a partnership
distributes cash to a partner in an amount that exceeds the ad-
justed basis of the partner’s interest in the partnership, the part-
ner must recognize gain; but if the partnership distributes market-
able securities to the partner in lieu of cash, the partner can defer
recognizing gain.



154

A partner’s basis in property distributed in a nonliquidating dis-
tribution is the lesser of the partnership’s adjusted basis in the dis-
tributed property or the partner’s adjusted basis in the partnership
interest (reduced by money distributed in the transaction) (section
732(a)). A partner’s adjusted basis in its partnership interest is re-
duced by the amount of money and the basis of property distrib-
uted to him in a non-liquidating distribution (section 733).

In a liquidating distribution, the partner’s basis in the distrib-
uted property equals the partner’s basis in the partnership interest
(reduced by money distributed in the transaction) (section 732(b)).

A partner that contributes appreciated property to a partnership
is required to include pre-contribution gain in income to the extent
that the value of other property distributed by the partnership to
that partner exceeds its adjusted basis in its partnership interest
(section 737). This rule applies if the distribution is made within
5 years after the contribution of the appreciated property.

Reasons for Change

Concern has arisen that taxpayers can exchange interests in ap-
preciated assets for marketable securities while deferring or avoid-
ing tax on the appreciation, by using the present-law rules relating
to partnership distributions. The present-law rules permit a part-
ner to exchange, tax-free, his share of appreciated partnership as-
sets for an increased share of the partnership’s marketable securi-
ties. This transaction is the virtual economic equivalent of a sale
of a partner’s share of the partnership’s assets. If the taxpayer
were to exchange an interest in an appreciated asset for cash, he
generally would recognize gain on the appreciated asset; yet if the
taxpayer receives a partnership distribution of marketable securi-
ties, which are nearly as easily valued and as liquid as cash, he
can avoid gain recognition.

This distinction in tax treatment between cash and marketable
securities elevates form over substance, causes taxpayers to choose
the form of transactions for tax reasons rather than economic rea-
sons, and may not promote accurate income measurement. Rather,
the present-law rule merely permits taxpayers to defer or avoid

ax,

To limit the deferral or avoidance of taxation upon the receipt of
marketable securities by a partner with unrealized appreciation in
his partnership interest, the bill provides that the receipt of mar-
ketable securities in a partnership distribution causes the partner
to recognize gain from the disposition of its partnership interest, to
the extent that the value of the securities exceeds the partner’s ad-
justed basis in its partnership interest. Thus, gain is recognized in
the same manner as if the partner had received money in lieu of
securities.

Exceptions are provided under this rule. It is acknowledged that
certain partnerships are formed for the purpose of holding market-
able securities for investment or for sale to customers. Thus, an ex-
ception is provided in the case of a distribution of marketable secu-
rities by an investment partnership to a partner who did not con-
tribute any property to the partnership other than money or securi-
ties or other similar property. In addition, it is not intended that
a partner be taxed under the provision on the partnership’s gain
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attributable to his share of the partnership’s marketable securities
distributed to him, because he has not exchanged his share of any
other partnership asset for an increased share of the partnership’s
marketable securities. Thus, an exception (structured as a limita-
tion on gain recognized under the provision) applies, to the extent
that the gain that would otherwise be recognized under the provi-
sion does not exceed the distributee partner’s share of the partner-
ship’s built-in gain (if any) with respect to securities of the type
distributed to him. Further, the bill provides an exception for a dis-
tribution of marketable securities if the distributed security was
contributed by the distributee partner (except to the extent that
the value of the distributed security arises from marketable securi-
ties or money contributed to an entity to which the distributed se-
curity relates 13). Finally, the bill provides regulatory authority to
except distributions when the distributed security was not a mar-
ketable security when acquired by the partnership.

Because the partnership tax rules provide a great deal of flexibil-
ity, and taxpayers can arrange their affairs so as to take advantage
of this flexibility, the bill grants to the Treasury Department regu-
latory authority to prescribe rules that effectively prevent tax-
payers from avoiding the intent of this provision (as well as to pro-
vide relief from the application of the provision, where appro-
priate).

Explanation of Provision
In General

The bill generally provides that, for purposes of determining the
amount of gain that a partner recognizes upon the distribution of
marketable securities by a partnership, the fair market value of
the securities is treated as money. !4 Thus, a partner generally rec-
ognizes gain under the provision to the extent that the sum of the
fair market value of marketable securities and money received ex-
ceeds the partner’s basis in its partnership interest. !5 The value of
the marketable securities is their fair market value as of the date
of the distribution.

Definition of Marketable Securities

In general.—Under the provision, marketable securities means fi-
nancial instruments and foreign currencies that are, as of the d?te
of the distribution, actively traded (within the meaning of section
1092(d)(1)). For purposes of the definition of marketable securities,
a financial instrument includes financial products such as stocks
and other equity interests, evidences of indebtedness, options, fu-

13A similar rule is provided under present-law sections 704(cX1XB) and 737(dX1).

14While the bill generally (subject to the exceptions provided in the bill) treats marketable
securities as money where the term money is used in sections 731(aX1) and 737, the b1}l does
not change the treatment of marketable securities as property where the term property is used
(for example, in determining a partner’s net pre-contribution gain under sec. 737(b)).

15Under the provision, marketable securities are treated as money only for purposes of sec-
tions 731(aX1) and 737. Marketable securities are not treated as money under other provisions,
for example, section 731(aX2). Any loss on the distribution of marketable securities is not recog-
nized unSer the provision, but rather is deferred to the same extent it is deferred under present
law, by virtue otp the present-law rules providing generally for carryover und substitu basis,
respectively, of pro&erty distributed other than in liquidation (section 732(a)) and of property
distribubedy in liquidation (section 732(b)).
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tures and forward contracts, 16 notional principal contracts and de-
rivatives. .

In addition, marketable securities include certain other specified
items. First, the term includes any interest in a common trust fund
or a regulated investment company (RIC) that is offering for sale
or has outstanding any redeemable security (within the meaning of
the Investment Company Act of 1940). Thus, an interest in an
open-ended mutual fund is treated as a marketable security even
though, for example, trading in fund shares takes place exclusively
through purchase and redemption transactions with the issuer of
the fund shares.

Second, marketable securities include any financial instrument
that, pursuant to its terms or any other arrangement, is readily
convertible into, or exchangeable for, money or marketable securi-
ties. For example, under this rule, an in-the-money option to buy
marketable securities is treated as a marketable security because
the holder can readily convert it to marketable securities by exer-
cising the option.

Third, marketable securities include any financial instrument the
value of which is determined substantially by reference to market-
able securities. For example, a private notional principal contract
that itself is not actively traded, but whose value is determined by
reference to a financial instrument that is actively traded, is a
marketable security. Similarly, an interest in an index fund that is
not itself actively traded!?, but whose value is determined by ref-
erence to an index of securities that are actively traded, is a mar-
ketable security. As a further example, privately offered stock
whose value is determined by reference to actively traded stock of
another class or another issuer, is a marketable security.

Fourth, except to the extent provided in regulations, marketable
securities include any interest in a precious metal which as of the
date of the distribution is actively traded, unless the precious metal
was produced, used, or held in the active conduct of a trade or busi-
ness by the partnership. Thus, for example, monetized or
unmonetized gold coins, and gold or silver ingots or bullion, are
marketable securities, if they are not produced, used or held in the
active conduct of a trade or business by the partnership.

Fifth, except as otherwise provided in regulations, an interest in
any entity is a marketable security if substantially all of the assets
of the entity consist (directly or indirectly) of marketable securities,
money, or both. As under present law (sections 704(c)(1)(B) and
737(d)) '8, the provision may not be avoided by distributing inter-
ests in such an entity that are not actively traded. The entire inter-
est in such an entity is intended to be treated as a marketable se-
curity under this rule, even if the entity (directly or indirectly)
holds other assets.

Sixth, the bill provides limited regulatory authority permitting
the Treasury Department to treat as a marketable security an in-

'¢Commodities (other than precious metals) are not treated as marketable securities under
the provision; however, options and futures and forward contracts (whether or not relating to
commodities) that are actively traded are treated as marketable securities.

. 17An interest in an index fund that is actively traded is a marketable security because it is
mc}ausded ﬁs I?.e ﬁn%gialoinstxéunl:?nt.

18See H. Rep. -1018, Conference Report to accompany H.R. 776, En i
at 429 (Oct. 5, 1992). P pany ergy Policy Act of 1992
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terest in an entity, even though less than substantially all of the
entity’s assets (directly or indirectly) consist of marketable securi-
ties, money, or both. Such an interest in an entity may not, how-
ever, be treated under regulations as a marketable security except
to the extent of the value of the interest that is attributable to
marketable securities, money, or both.

Actively traded.—The term actively traded has the same meaning
as under Code section 1092(d). It is intended that Treasury regula-

tions 19 interpreting the meaning of actively traded under section
1092(d) apply.

Exceptions

The bill provides four exceptions to the general rule that gain is
recognized upon a partnership distribution of marketable securities
to the extent the sum of the value of the marketable securities and
monety distributed exceeds the partner’s basis in its partnership in-
terest.

Securities contributed by the distributee.—The provision generally
does not apply to the distribution of a marketable security to a
partner if the security was contributed to the partnership by the
partner. The provision does, however, apply, to the extent that the
value of the distributed security is attributable to marketable secu-
rities or money contributed (directly or indirectly) to the entity to
which the distributed security relates. For example, if marketable
securities are contributed by a partnership to a corporation (or
lower tier subsidiary of a corporation) whose stock had been con-
tributed to the partnership by a partner, the provision would apply
to the distribution of stock of the corporation back to the contribut-
ing partner to the extent the value of such stock is attributable to
the marketable securities or money contributed. The provision does
not, however, apply (unless otherwise provided in regulations) to
the extent that the value of an interest in an entity contributed by
the distributee partner is attributable to marketable securities or
money that the distributee also contributed to the partnership.

Securities not marketable when acquired.—To the extent pro-
vided in regulations, the provision does not apply to a distribution
of a marketable security that was not a marketable security when
the partnership acquired it. For example, under this regulatory au-
thority, the application of the provision may be suspended, in the
case of a distribution of stock of a corporation acquired by the part-
nership in a private placement, if the corporation subsequently
went public and its stock is actively traded at the time the partner-
ship distributes it. .

Distributions by investment partnerships.—The provision does
not apply to a distribution of marketable securities by an invest-
ment partnership to an eligible partner. o

Investment partnership.—An investment _partnersh1p is a
partnership that (1) has never been engaged in a trade or busi-
ness and (2) substantially all of whose assets consist of speci-
fied investment-type assets. A partnership is not treated as en-
gaged in a trade or business by reason of any activity as an
investor, trader or dealer in the specified investment-type as-

19Treas. Reg. 1.1092(d)-1, Oct. 8, 1993.
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sets. These activities are intended to include the receipt of any
commitment fees, break-up fees, guarantee fees, director’s fees
or similar fees, that are customary in and incidental to an ac-
tivity as such an investor, trader or dealer. In addition, regu-
latory authority is provided to specify other activities in which
a partnership may engage without being treated as engaged in
a trade or business. For example, it is anticipated that regula-
tions will generally treat the following activities, for purposes
of this provision, as not causing a partnership to be treated as
engaged in a trade or business: (1) reasonable and customary
management services provided to a lower-tier partnership; and
(2) incidental services customarily provided in starting up a
company in which the partnership holds a significant equity
interest.

The specified investment-type assets are (1) money, (2) stock
in a corporation, (3) notes, bonds, debentures, or other evi-
dences of indebtedness, (4) interest rate, currency, or equity
notional principal contracts, (5) foreign currencies, (6) interests
in or derivative financial instruments (including options, for-
ward or futures contracts, short positions, and similar financial
instruments) in any other specified investment-type asset or in
any commodity traded on a board of trade or commodity ex-
change, (7) other assets specified in regulations, or (8) any
combination of the foregoing.

A look-through rule applies with respect to partnership in-
terests. Except as otherwise provided in regulations, a partner-
ship is treated as holding a proportionate share of the assets
of any lower-tier partnership, and as engaging in any trade or
business conducted by a lower-tier partnership, and a partner
who contributes a partnership interest to another partnership
is treated as contributing a proportionate share of the assets
of the contributed partnership (and any lower-tier partner-
ships). Regulations may provide that this look-through rule
does not apply (for example, in the case of a limited partner-
ship interest held by a partnership, if the holding partnership
does not engage in the management of the limited partner-
ship). The bill provides that if, under regulations, the look-
through rule does not apply to a partnership interest, then
that partnership interest is treated as if it were a specified in-
vestment-type asset listed above (i.e.,, permitted to be held by
an investment partnership).

Eligible partner.—An eligible partner is one that, before the
date of the distribution, did not contribute to the partnership
any property other than specified investment-type assets per-
mitted to be held by an investment partnership. A partner is
not treated as failing to be an eligible partner solely by virtue
of having contributed services to the partnership. A “partner
who is not an eligible partner may not remove the taint from
his partnership interest by transferring any portion of his in-
terest to another person in a transaction in which gain or loss
18 not recognized in whole or in part.

Limitation on gain recognized.—The bill permits a partner to re-
ceive a distribution of marketable securities without recognizing
the gain that is attributable to his share of the partnership’s net
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appreciation with respect to securities of the type distributed. For
this purpose, a type of securities means a class of securities (for ex-
ample, residual common stock) of a single issuer.

The bill provides that the amount of marketable securities treat-
ed as money is reduced by the excess of (1) the partner’s distribu-
tive share of any net gain that he would take into account if all
the securities (of the type distributed) held by the partnership im-
mediately before the transaction were sold for their fair market
value, over (2) the partner’s distributive share of any net gain that
he would take into account if all the securities (of that type) held
by the partnership immediately after the transaction had been
sold. In making this determination, the partner’s share of net gain
is determined immediately before and immediately after the trans-
action, using the same fair market value for the securities in each
case. Thus, in the case of a transaction involving a series of dis-
tributions, the partner’s share of net gain is unaffected by changes
in the value of the distributed securities during the course of the
distributions. In addition, the amount of gain allocated to a partner
is determined with regard to any basis adjustment under section
743(b) with respect to that partner.

For example, assume that partnership ABC holds 300 shares of
the common stock of X corporation, a marketable security, and
other assets. A holds a ¥3 interest in the capital and profits of the
partnership. Each share of stock held by the partnership has a
basis of $10 and a value of $100. A’s adjusted basis in its partner-
ship interest is $5,000. Assume that the partnership distributes all
the shares of X corporation to A in liquidation of his partnership
interest. Under the general rule of new section 731(c), the $30,000
value of the X stock would be treated as money for purposes of de-
termining A’s gain. Under this gain limitation rule, however, the
$30,000 amount is reduced by $9,000, the amount of gain that A
would have taken into account if the partnership had sold all 300
shares of X stock for a total of $30,000. Thus, A recognizes a gain
of $16,000 ($30,000 reduced by $9,000 (or $21,000), further reduced
by A’s $5,000 basis in his partnership interest). .

The Treasury Secretary may issue regulations applying these
rules by treating all marketable securities as being of the same

type.
Other Rules

Basis of securities distributed.—The bill provides that the ad-
justed basis of the distributed marketable securities is increased
(over the basis as determined under present-law section 732) by the
amount of gain recognized by reason of this provision. The amount
of gain so recognized is allocated among the distributed marketable
securities in proportion to the amounts of unrealized appreciation
(determined before the increase in basis under the provision).

For example, assume that a partnership distributes to a partner,
in a nonliquidating distribution, marketable security A with a
value of $100 and a basis of $60, and marketable security B with
a value of $100 and a basis of $40. The distributee partner’s basis
in his partnership interest is $120. Under present law, no gan 1s
recognized, the partner’s basis in security A is $60 and in security
B is $40, and his adjusted basis in his partnership interest 1s $20.
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Assume that the partner will recognize gain of $40 undt_er the provi-
sions of the bill. 20 Under the bill, 40 percent of the gain (i.e,, $1(_5)
is allocated to security A, and 60 percent of the gain (i.e., $24) is
allocated to security B. Thus, the partner’s basis in security A is
$76 (i.e., $60 basis plus $16 gain allocated), and in security B is
$64 (i.e., $40 basis plus $24 gain allocated). This result is the same
whether security A and security B are securities of different issu-
ers, of different classes of the same issuer, or blocks of securities
of the same class and issuer but with different adjusted bases in
the hands of the partnership.

Other basis rules.—The adjusted basis of the partner’s partner-
ship interest and the partnership’s adjusted basis in its remaining
assets are determined without regard to this provision. The bill
provides that rules for determining the distributee partner’s basis
in his partnership interest (section 733) are applied as if no gain
were recognized, and no adjustment were made to the basis of
property, under this provision. Thus, as under present law,?2! the
distributee partner’s basis in his partnership interest is reduced (in
a nonliquidating distribution) by the basis of the distributed securi-
ties, as determined under section 732 and without regard to the
provisions of the bill. Therefore, in the foregoing example, the
distributee’s basis in his partnership interest, initially $120, is re-
duced by the sum of the bases (in the hands of the partnership) of
security A ($60) and security B ($40), for a total reduction of $100.
After the distribution, his basis in his partnership interest is $20.

The bill also provides that any increase or decrease (under sec-
tion 734) in the basis of undistributed property of a partnership
with a section 754 election in effect is made as if no gain were rec-
ognized, and no adjustment were made to the basis of property,
under new section 731(c).

Coordination with section 737.—The bill coordinates this provi-
sion with the provisions of present law relating to recognition of
pre-contribution gain by a contributing partner (section 737). To
the extent that the value of marketable securities distributed is
treated as money for purposes of this provision, that amount is also
treated as money for purposes of determining the amount of gain
recognized under section 737. The amount treated as money may
result in gain recognition under new section 731(c), and may there-
g(g"? reduce the amount of gain otherwise recognized under section

The basis adjustments resulting from gain recognized by reason
of this provision are made in accordance with the rules of this pro-
vision, and not under the rules of section 737.

For example, in the case of a distribution of both marketable se-
curities and other property to a partner who contributed appre-
ciated property to the partnership, the partner may recognize gain
under both new section 731(c) and section 737. The gain arising
from the distribution of marketable securities increases the basis
of the marketable securities in the hands of the distributee, while

20The amount of gain recognized under the provision depends on the partner’s share of part-
nership appreciation in securities of the same type (class and issuer) as securities A and B, as
e e f marketabl ,

21 The distribution of marketable securities continues, as under present la
a distribution of property for purposes of determining basis. P W, 10 be treated as
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the section 737 gain arising from the distribution of the other prop-
erty is allocated as under present law (i.e., to the partner’s partner-
ship interest (section 737(c)(1)), rather than to the marketable se-
curities or directly to the other distributed property). As a result,
the partner’s basis in the distributed securities is determined with-
out reference to the step-up in basis under section 737(c). These
rules carry out the intent of the provision not to increase the basis
of distributed marketable securities above their fair market value.

For example, assume that partner A contributed property with
an adjusted basis of $100 and a value of $200 to partnership X. A’s
basis in its partnership interest is $100 (section 722). Within five
years (assuming no other partnership activity), X distributes to A
in a nonliquidating distribution a marketable security (which A did
not contribute) with an adjusted basis of $100 and a value of $120,
together with other property with an adjusted basis of $0 and a
value of $20. A recognizes $40 of gain. Assuming that A’s $20 of

ain on the distribution of the marketable securities is reduced by
%5 under the limitation on gain recognized rule of new section
731(c)(8XB), A recognizes $15 of the gain by reason of new section
731(c) and $25 by reason of section 737. After the distribution, A’s
adjusted basis in the marketable security is $115, that is, $100 (as
determined under section 732(a)2)), increased by $15 (the gain rec-
ognized by reason of new section 731(c)). A’s adjusted basis in its
partnership interest is $25 ($100 reduced by $100 (the basis to the
partner of the property distributed, computed without regard to
section 731(c)), and increased by $25 (the gain recognized under
section 737). A’s basis in the other property is $0, as under present
law (section 732(a)). The partnership’s adjusted basis in the con-
tributed property is increased by $25 (section 737(c)(2)).

Character of gain recognized.—The bill provides that, to the ex-
tent the basis of any marketable security which is an unrealized
receivable or an inventory item (as defined in sections 751(c) and
751(d)(2)) is increased by reason of this provision, the gain recog-
nized is ordinary income. 22

Regulatory Authority

The bill provides that the Treasury Secretary shall promulgate
regulations necessary or appropriate to carry out the purposes of
this provision, including regulations to prevent the avoidance of the
provision. It is intended that these regulations effectively prevent
taxpayers from avoiding the intent of this provision, and, yvhere ap-
propriate, provide relief from the application of the provision.

It is intended that regulations address avoidance of the provision
through, for example, arrangements involving changes in partner-
ship allocations and distribution rights, multiple distributions, re-
lated entities, or otherwise. Thus, for example, regulations may
provide that exceptions to the provision do not apply if the partner-
ship allocations are changed to increase a partner’s share of mar-
ketable securities shortly before a distribution, or to achieve the
functional equivalent of a distribution (without an actual distribu-
tion) by allocating substantially all the items associated with the

22Section 751(b) is intended to apply prior to the application of new section 731(c) (see section
781(d), as redesignated by the bill). '
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security to a particular partner or partners. As another example,
regulations may address avoidance of this provision in the case in
which a partnership distributes substantially all of its assets (other
than marketable securities and money) to some partners, with the
practical effect of a distribution of the marketable securities to the
other partners. As a further example, regulations may address
avoidance of the provision through distributions of property in con-
nection with a pre-arranged purchase of the distributed property,
or through transactions involving a distribution of property to-
gether with the right to dispose of such property at substantially
above its fair market value.

Effective Date

The provision generally applies to partnership distributions after
the date of enactment, except that the provision does not apply to
any marketable security distributed before January 1, 1995 by the
partnership that held the security on July 27, 1994. It is intended
that this exception for securities held on July 27, 1994 apply to
marketable securities acquired by the partnership after that date
and distributed before January 1, 1995, if the basis of such securi-
ties is determined by reference to the securities held by the part-
nership on July 27, 1994 (e.g., securities received in a stock split
or reorganization). If a partner receives a distribution of market-
able securities otherwise eligible for this exception for securities
held on July 27, 1994, and such securities are re-contributed to the
partnership so that the exception for securities contributed by the
distributee partner (described above) arguably might later apply,
then this exception (for securities held on July 27, 1994) is in-
tended not to apply.

A transition rule provides that the provision does not apply to a
partnership distribution of marketable securities in liquidation of
a partner’s interest pursuant to a written contract, binding on July
15, 1994 and at all times thereafter before the distribution, to pur-
chase the partner’s interest by a date certain for a fixed value of
marketable securities that are specified in the contract or for other
property; provided that the transition rule does not apply if the
partner has the right unilaterally to elect that the distribution be
made other than in marketable securities. A fixed value of market-
able securities is intended to mean a value fixed in dollars or an-
other currency. This transition rule does not affect whether sec-
tions 737 or 707 apply.

The provision does not apply to a distribution of marketable se-
curities by any publicly traded partnership (defined in section
7704(b)) that as of December 31, 1987 met the definition of an ex-
isting partnership (under section 10211(c)2) of the Revenue Act of
1987, i.e., the effective date rules of section 7704), provided certain
requirements are met. The requirements are met if the distribution
occurs in a qualified partnership liquidation and if (1) the market-
able securities were received by the partnership in a nonrecogni-
tion transaction in exchange for substantially all of the assets of
the partnership, (2) the marketable securities are distributed by
the partnership within 90 days after their receipt by the partner-
ship, and (3) the partnership is liquidated before the beginning of
the first taxable year of the partnership beginning after December
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31, 1997. A qualified partnership liquidation for this purpose is a
complete liquidation of a publicly traded partnership described
above, or a complete liquidation of a partnership that is related to
such a publicly traded partnership if its liquidation is related to
the complete liquidation of such publicly traded partnership.

Taxpayer Identification Numbers Required at Birth
(Section 742 of the Bill; Sections 32 and 6109 of the Code)

Present Law

A taxpayer claiming an exemption for a dependent is required to
provide a taxpayer identification number (TIN) on the tax return
for any dependent who has attained the age of 1 as of the close of
that taxable year (section 6109(e)). A parallel requirement applies
to taxpayers with qualifying children claiming the earned income
tax credit (EITC) (section 32(c)3)(D)). An individual’s TIN is, in
general, that individual’s social security number.

Reasons for Change

The requirement that TINs be provided with respect to each de-
pendent claimed on a tax return has significantly reduced the im-
proper claiming of dependents. Requiring that TINs be supplied re-
gardless of the age of the dependent will further reduce the im-
proper claiming of dependents.

Explanation of Provision

Taxpayers claiming dependents must provide a TIN for each de-
pendent, regardless of the dependent’s age. A parallel requirement
applies to taxpayers with qualifying children claiming the EITC.
Some taxpayers may encounter legitimate difficulties in obtaining
a TIN within the timeframe necessary for filing a tax return (such
as, for example, where a child is being adopted). It is anticipated
that the IRS will provide reasonable administrative accommodation
in these legitimate situations.

Effective Date

For returns filed with respect to tax year 1995, taxpayers must
provide TINs for all dependents and qualifying children for EITC
purposes who were born on or before October 31, 1995. For returns
filed with respect to tax year 1996, taxpayers must provide TINs
for all dependents and qualifying children born on or before No-
vember 30, 1996. For returns filed with respect to tax year 1997,
and all subsequent years, taxpayers must provide TINs for all de-
pendents and qualifying children, regardless of their age.

Extension of Internal Revenue Service User Fees
(Section 743 of the Bill; Section 10511 of the Revenue Act of 1987)

Present Law

The Internal Revenue Service (IRS) provides written responses to
questions of individuals, corporations, and organizations relating to
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their tax status or the effects of particular transactions for tax pur-

oses. The IRS responds to these inquiries through the issuance of
etter rulings, determination letters, and opinion letters. The IRS
generally charges a fee for requests for a letter ruling, determina-
tion letter, opinion letter, or other similar ruling or determination.
The legislation that requires the establishment of this fee program
provides that it is not to apply to requests made after September
30, 1995.

Reasons for Change

The IRS user fee program provides an appropriate mechanism
whereby those directly benefitting from government services pay a
fee that partially offsets the costs of providing those services. Con-
sequently, the program should be extended.

Explanation of Provision
The IRS user fee program is extended for five years.

Effective Date

The provision applies to requests made after September 30, 1995,
and before October 1, 2000.

Modification of Substantial Understatement Penalty for
Corporations Participating in Tax Shelters

(Section 744 of the Bill; Section 6662 of the Code)

Present Law

Under present law, a 20-percent penalty applies to any portion
of an underpayment of income tax required to be shown on a re-
turn that is attributable to a substantial understatement of income
tax. For this purpose, an understatement is considered “substan-
tial” if it exceeds the greater of (1) 10 percent of the tax required
to be shown on the return, and (2) $5,000 ($10,000 in the case of
a corporation other than an S corporation or a personal holding
company). Generally, the amount of an “understatement” of income
tax is the excess of the tax required to be shown on the return,
over the tax shown on the return (reduced by any rebates of tax).
The substantial understatement penalty does not apply if there
was a reasonable cause for the understatement and the taxpayer
acted in good faith with respect to the understatement (the “rea-
sonable cause exception”). The determination as to whether the
taxpayer acted with reasonable cause and in good faith is made on
a case-by-case basis, taking into account all pertinent facts and cir-
cumstances.

In determining whether an understatement is substantial, the
understatement generally is reduced by the portion of the under-
statement that is attributable to an item for which there was sub-
stantial authority or adequate disclosure. In the case of tax shelter
items, however, the understatement is reduced only by the portion
of the understatement that is attributable to an item for which
there both was substantial authority and with respect to which the
taxpayer reasonably believed that the claimed treatment of the
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item was more likely than not the proper treatment. Disclosure
made with respect to a tax shelter item does not affect the amount
of an understatement.

A tax shelter is any partnership or other entity, any investment
plan or arrangement, or any other plan or arrangement if the prin-
cipal purpose of such partnership, entity, plan or arrangement is
to avoid or evade Federal income tax. An item of income, gain, loss,
deduction or credit is a tax shelter item if the item is directly or
indirectly attributable to the principal purpose of the tax shelter.

Reasons for Change

While tax shelters for individuals have been significantly cur-
tailed recently through legislation (such as, for example, the pas-
sive activity loss rules), there appear to be a growing number of ag-
gressive tax shelter transactions involving corporate taxpayers. The
substantial understatement penalty may not effectively deter these
abusive corporate tax shelter transactions. Accordingly, the stand-
ards applicable to corporate tax shelters are tightened.

Explanation of Provision

With respect to corporate taxpayers, the bill eliminates the ex-
ception to the substantial understatement penalty regarding tax
shelter items for which the taxpayer had substantial authority and
reasonably believed that its treatment was more likely than not the
proper treatment. Thus, if a corporate taxpayer has a substantial
understatement that is attributable to a tax shelter item, the sub-
stantial understatement penalty applies with respect to the under-
statement, unless the “reasonable cause exception” applies.

A determination by a taxpayer or a professional tax advisor that
the substantial authority and more likely than not standards are
satisfied will be an important factor in assessing whether the “rea-
sonable cause exception” applies, but it will not be enough, by it-
self, to establish that the “reasonable cause exception” does in fact
apply. For example, reliance on the opinion of a professional tax
advisor may be unreasonable where the advisor makes inappropri-
ate legal or factual assumptions, does not address all relevant is-
sues, or inappropriately relies on representations or agreements to
take certain actions made by the taxpayer or other parties.

It is the intent of the provision that the standards applicable to
corporate shelters be tightened; consequently, in no instance would
this modification result in a penalty not being imposed where a
penalty would have been imposed under prior law.

Effective Date

The provision applies to transactions occurring after the date of
enactment.
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Modification of Authority to Set Terms and Conditions for Savings
Bonds

(Section 745 of the Bill; Section 3105 of Title 31 of the United States
Code)

Present Law

The Department of Treasury has the authority to issue savings
bonds and to design the key features of those bonds, including their
investment yield. The Treasury also has the authority to change
the investment yield for outstanding bonds, although never below
the minimum investment yield guaranteed at issuance through the
original maturity date. For Series E bonds, the investment yield
must be at least four percent per year compounded semiannually.
(Series EE bonds are the only Series E bonds currently issued.)

Series EE savings bonds are noncallable, nontransferable, reg-
istered securities redeemable anytime after six months from the
date of issue. Prior to March 1993, Treasury regulations provided
for investment yields that exceeded four percent per year and in-
creased with holding periods of between six months and five years.
Currently, bonds held less than five years pay the statutory mini-
mum investment yield of four percent per year. Bonds held five
years or longer pay a market-based investment yield of 85 percent
of an average of applicable yields for the holding period on out-
standing Treasury securities with approximately five years remain-
ing to maturity or four percent, whichever is greater.

Reasons for Change

It is desirable that the Department of the Treasury have greater
flexibility in structuring savings bonds than present law allows.
The statutory mirimum investment yield of four percent is an un-
necessary constraint. It also can make these bonds a more expen-
sive source of federal borrowing during periods when interest rates
are lower than four percent. At such times, the statutory minimum
can encourage investors to use Series EE bonds as higher-than-
market alternatives to other short-term financial instruments, such
as money market funds. This is contrary to a goal of the savings
bond program, which is intended to encourage long-term savings.
Repeal of the statutory minimum investment yield would allow for
low-cost Treasury borrowing and would better further the goals of
the savings bond program.

Explanation of Provision

The bill repeals the present-law requirement that United States
Series E savings bonds pay investment yields of at least four per-
cent per year, compounded semiannually.

Effective Date

19£2e provision is effective for bonds issued on or after October 31,
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SUBTITLE F—PENSION PLAN FUNDING AND PREMIUMS
I. OVERVIEW OF PRESENT LAW
Defined Benefit Pension Plans

A defined benefit pension plan is a type of employer-sponsored
retirement plan that provides benefits to participants based upon
a formula specified in the plan. For example, a defined benefit pen-
sion plan could provide a benefit equal to a percentage of an em-
ployee’s average compensation multiplied by the number of years
of service with the employer. A defined benefit pension plan could
also provide a flat dollar benefit based on years of service, or a
specified percentage of final or average compensation. The key fea-
ture of such a plan is that the benefit promised is based on the
plan formula, not on the assets or investment experience of the
plan.

In order to help ensure that the promised benefits are paid to
plan participants, defined benefit pension plans are subject to mini-
mum funding requirements under both the Internal Revenue Code
(the Code) and title I of the Employee Retirement Income Security
Act of 1974, as amended (ERISA), which require the employer
sponsoring the plan to make certain contributions to fund the plan.
These requirements are discussed in detail below.

Pension Benefit Guaranty Corporation

As enacted in ERISA, as well as under present law, the mini-
mum funding requirements permit an employer to fund defined
benefit pension plan benefits over a period of time. Thus, it is pos-
sible that a plan may be terminated at a time when plan assets
are not sufficient to provide all benefits earned by employees under
the plan. In order to protect plan participants from losing retire-
ment benefits in such circumstances, the Pension Benefit Guaranty
Corporation (PBGC), a corporation within the Department of
Labor, was created in 1974 by ERISA to provide an insurance pro-
gram for benefits under most defined benefit pension plans main-
tained by private employers. According to the PBGC’s annual re-
port for fiscal year 1993, the single-employer insurance program
covers more than 32 million participants in about 64,000 defined
benefit pension plans.

Termination of Underfunded Pension Plans

Prior to 1986, an employer generally could, subject to contractual
obligations, terminate a single-employer defined benefit pension
plan at any time without regard to the financial health of the em-
ployer and without regard to the level of assets in the plan. If a
single-employer defined benefit pension plan was terminated with
assets insufficient to pay benefits at the level guaranteed by the
PBGC, the employer was liable to the PBGC for the lesser of the
insufficiency or an amount equal to 30 percent of the employer’s
net worth.

Under these rules, employers that wanted to rid themselves of
unfunded liabilities could simply terminate the plan, and the
PBGC would be liable for benefits. The PBGC was in some cases
prevented from recouping its liability from the employer, even if
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the employer was financially sound. The plan termination rules
were amended to prevent such transferring of liabilities to the
PBGC by the Single-Employer Pension Plan Amendments Act of
1986 (SEPPAA) and were modified further by the Pension Protec-
tion Act of 1987.

Under present law, a defined benefit pension plan with assets in-
sufficient to provide for benefit liabilities can be terminated volun-
tarily by the employer only if the employer and members of the
controlled group of the employer are in financial distress (a distress
termination). In general, benefit liabilities include all fixed and
contingent liabilities to plan participants and beneficiaries.

Following a distress termination, the PBGC pays out all benefits
under the plan, including guaranteed benefits and those not guar-
anteed. The amount of benefits in excess of guaranteed benefits
that are paid to plan participants depends on the level of plan
funding and the amount the PBGC is able to recover from the em-
ployer. The employer is liable to the PBGC for the full amount of
unfunded benefit liabilities.

Guaranteed Benefits

The PBGC guarantees vested retirement benefits (other than
those that vest solely on account of the plan termination), up to a
maximum benefit of $2,556.82 per month for plans terminating in
1994. The dollar limit is indexed annually for inflation. The guar-
antee is reduced for benefits starting before age 65, and does not
apply to certain types of ancillary benefits. In the case of a plan
or a plan amendment that has been in effect for less than 5 years
before a plan termination, the amount guaranteed is generally
phased in by 20 percent a year.

Sources of PBGC Funding

The PBGC is funded by assets in terminated plans, amounts re-
covered from employers who terminate underfunded plans, pre-
miums paid with respect to covered plans, and investment earn-
ings. All covered plans are required to pay a flat per-participant
premium and underfunded plans are subject to an additional vari-
able premium based on the level of the underfunding.

As ipitially enacted in ERISA, covered plans were required to
pay an annual flat premium to the PBGC of $1.00 per plan partici-
pant. The flat-rate per-participant premium has been increased
several times since the enactment of ERISA, and is currently $19
per participant in 1994.

_The variable rate premium was enacted by the Pension Protec-
tion Act of 1987. It was believed that underfunded plans should
bear a greater share of the premium than well-funded plans be-
cause they pose a greater risk of exposure to the PBGC. The
amount of the variable rate premium is $9.00 per each $1,000 of
unfunded vested benefits, up to a maximum of $53 per participant.
Thus, the maximum total per-participant premium for an under-
funded plan is $72 per year.
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II. REASONS FOR CHANGE
Financial Status of the PBGC

As of September 30, 1993, the PBGC reported a deficit of $2.9
billion in the single-employer insurance program. This is an in-
crease over the $2.7 billion deficit reported as of the end of the
prior fiscal year. The PBGC also estimated in its 1993 annual re-
port that approximately $53 billion in unfunded liabilities existed
in single-employer defined benefit pension plans in 1992. Approxi-
mately 72 percent of this underfunding, or approximately $38 bil-
lion, is concentrated in single-employer plans sponsored by just 50
companies, primarily in the steel, automobile, tire, and airline in-
dustries.

The PBGC has estimated its future financial status under a vari-
ety of assumptions. The single-employer program deficit could
range from $1.9 billion by the end of 2003 if losses are relatively
low, to $13.8 billion by the end of 2003 if losses are high.

In a study released by the U.S. General Accounting Office (GAO)
in December 1992, 23 GAO reported that the 44 plans with the larg-
est claims against the PBGC for calendar years 1986-88 had aggre-
gate unfunded liabilities at termination of $2.7 billion. These un-
funded liabilities were $990 million, or 58 percent, higher than the
$1.7 billion in unfunded liabilities reported by the 44 plans on their
last, pretermination annual filing with the Internal Revenue Serv-
ice. GAO termed this additional unfunded liability a “hidden liabil-
ity” to the PBGC because it was not reported by plans before termi-
nation.

Hidden liabilities can result from several causes. Most of the
$990 million in hidden liability reported in the GAO study was due
to PBGC’s higher estimate of plan liabilities as a result of PBGC’s
use of actuarial assumptions that were different than the assump-
tions used by plan sponsors. Hidden liabilities also can result be-
cause of the payment of shutdown24 or special early retirement
benefits, earlier-than-anticipated retirements, and PBGC’s receipt
of fewer assets than reported by the plans.

Reasons for PBGC’s Financial Status

The chronic underfunding of some defined benefit pension plans
poses a significant risk to the PBGC. The PBGC’s single-employer
insurance program has a $2.9 billion deficit. Furthermore, the over-
all level of underfunding is rapidly increasing among single em-
ployer plans and now exceeds $50 billion. Of this amount, reason-
ably possible future claims against the PBGC exceed $13 billion.
These claims, and the continued underfunding of pension benefits
threaten the future solvency of the PBGC and may lead to a tax-
payer bailout if the Federal Government is required to pay pension
bertxeﬁts to participants of underfunded pension plans which termi-
nate.

BU.8. General Accounting Office, Hidden Liabilities Increase Claims Against Government In-
surance Program (GAO/HRD-93-7), December 30, 1992. - .

%Shutdown benefits are benefits payable only upon the closing of a facility or termination
of the plan sponsor’s business operations. Since plan actuaries cannot predict the probability of
such occurrences, shutdown benefits are only partially funded, at best.
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There is concern that the sponsors of underfunded defined bene-
fit pension plans continue to promise additional pension benefits
without funding the plans’ existing unfunded pension liabilities.
Under present law, new pension liabilities can be added to an un-
derfunded defined benefit pension plan before old liabilities are
funded. Companies in financial difficulty sometimes use benefit in-
creases as a means to increase compensation when they cannot af-
ford to pay higher current wages. Workers may be willing to accept
such unfunded future pension promises because they are at least
partially insured by the PBGC and workers recognize that the im-
mediate costs to their employers of higher wages makes such wage
increases unlikely.

Under present law, sponsors of underfunded defined benefit pen-
sion plans are not required to fund their plans within a reasonable
time. Under present law, plan sponsors are allowed to fund their
pension liabilities over an extended period of time. Some companies
have taken advantage of the flexibility under the present-law rules
and have chosen to maintain their plans at significantly under-
funded levels. Some companies have used this funding flexibility to
maintain chronically underfunded plans whose financial condition
has not improved since the passage of ERISA nearly 20 years ago.
In a few cases, companies have terminated plans with no remain-
ing assets without ever violating present-law minimum funding
standards.

The PBGC lacks sufficient information from defined benefit pen-
sion plan sponsors with which to determine the risks it bears as
the result of underfunded defined benefit pension plans. Under
present law, the PBGC can subpoena information from plans and
plan sponsors for the purpose of carrying out its responsibilities
under ERISA. However, this subpoena process is rarely used be-
cause it is costly, labor intensive and time consuming. As a result,
the PBGC has used this authority only in cases involving negotia-
tions with financially troubled plan sponsors. The PBGC has not
used its subpoena authority for purposes of day-to-day policy or
operational reviews of ongoing plans.

As reported by the GAO, following plan termination, plan
underfunding typically is nearly 60 percent greater than previously
reported by the plan sponsor on its latest Form 5500 filed with the
IRS. In addition, the level of underfunding tends to rise rapidly
shortly before termination of a defined benefit pension plan. In
these situations, the PBGC is unable to take prompt action to pro-
tect the Government and plan participants from further loss be-
cause it lacks necessary financial information. Thus, the PBGC
needs full and timely access to the records of the defined benefit
pension plans that it insures, in much the same manner as the
Federal Deposit Insurance Corporation (FDIC) has access to infor-
mation on the financial institutions it insures.

The PBGC’s deficit has increased, in part, because premiums
paid to the PBGC are not sufficient to cover its operations. The
PBGC’s premium income continues to be insufficient to cover the
costs of actual and expected plan terminations for which the PBGC
is responsible. Further, the PBGC’s variable rate premium does not
properly reflect the risk assumed by the PBGC in providing insur-
ance for severely underfunded defined benefit pension plans.
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Under present law, plan participants are not fully aware of the
extent to which their defined benefit pension plans are under-
funded and that not all benefits are fully insured by the PBGC.
There are certain disclosure requirements applicable to defined
benefit pension plan sponsors which allow participants to monitor
and understand benefits under their plan. Plans are required to
provide participants with a summary plan description, which typi-
cally provides a boilerplate summary of pension benefit guarantees
and a summary annual report, which should indicate whether min-
imum funding standards have been met and the extent of
underfunding if a plan is less than 70 percent funded. Despite
these varied reporting requirements, participants are not given
clear and understandable information about (1) the extent to which
their plan is underfunded and (2) which of their benefits are in-
sured by the PBGC, and the extent to which such benefits are in-
sured, should their underfunded plan terminate.

Results of Bill

The bill is designed to improve the funding of single-employer de-
fined benefit pension plans and reduce the potential exposure of
the PBGC. The bill also is intended to reduce or eliminate the
PBGC'’s operating deficit and to reduce the defined benefit pension
system’s unfunded liabilities for which the Federal Government is
potentially responsible.

Under the bill, pension plan sponsors will be required to meet
their existing pension commitments in a reasonable period of time.
The funding requirements will ensure that sponsors of under-
funded defined benefit pension plans contribute amounts sufficient
to improve the financial condition of the plans or, at a minimum,
prevent plan funding from deteriorating. Further, the bill will
allow employers that sponsor both underfunded defined benefit
pension plans and defined contribution plans to fully fund their un-
derfunded defined benefit plans more rapidly.

It is important to require that plan sponsors provide participants
in defined benefit pension plans that are underfunded with a sim-
ple notice each year stating the extent to which the plan is under-
funded, and an explanation of which benefits will or will not be
guaranteed by the PBGC and the extent of the PBGC’s guarantee,
if the plan is terminated.

The bill provides the PBGC with better access to the records of
certain troubled plans that it insures. This will allow the PBGC to
take prompt action to protect participants, the PBGC, and tax-
payers from any additional losses.

The bill’s provision phasing out of the present-law cap on the ad-
ditional premium for underfunded plans contained in the bill will
require poorly funded plans, which pose the greatest risk to the
PBGC, to pay their fair share of premiums. The phase out also will
encourage underfunded plans to contribute more or otherwise re-
dqce underfunding in order to avoid the payment of additional pre-
miums,
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III. RETIREMENT PROTECTION ACT OF 1994
A. Part I—Pension Plan Funding
Minimum Funding Requirements

(Sections 751 and 761 of the Bill; Sections 412(c), (1), and (m) of the
Code; and Sections 204, 302(d), and (e) of ERISA)

Present Law

In General

ERISA and the Code impose both minimum and maximum de-
fined benefit pension plan funding requirements. The minimum
funding requirements are designed to provide at least a certain
level of benefit security by requiring the employer to make certain
minimum contributions to the plan. The requirements reco%n.ize
that, in an on-going plan, pension liabilities are generally a long-
term liability. Thus, benefits are not required to be immediately
funded, but can be funded over a long period of time.

The maximum funding limitations are designed to limit and allo-
cate efficiently the loss of Federal tax revenue associated with the
special tax treatment afforded qualified retirement plans. Thus, an-
nual deductible contributions to a defined benefit pension plan are
limited to an amount that is not significantly greater than the
amount that would normally be necessary under the employer’s
long-term actuarial funding method.

The minimum and maximum funding requirements provide the
employer considerable flexibility in determining the amount of the
contribution that must, or can, be made in any given year. The
minimum required or maximum permitted contribution that can be
made depends on the funding method used by the plan and the ac-
tuarial assumptions used by the plan actuary.

In response to concerns about the financial status of underfunded
pension plans, the minimum funding standards were modified, and
special additional funding requirements were added for certain un-
derfunded pension plans, by the Pension Protection Act of 1987.

The minimum and maximum funding requirements, and the spe-
lc)iall rules for underfunded pension plans, are discussed in detail

elow.

Minimum Funding Standard

In general.—Under the Code and ERISA, certain defined benefit
pension plans are required to meet a minimum funding standard
for each plan year. As an administrative aid in the application of
the funding standard, each defined benefit pension plan is required
to maintain a special account called a “funding standard account”
to which specified charges and credits (including credits for con-
tributions to the plan) are to be made for each plan year. If, as of
the close of a plan year, the account reflects credits equal to or in
excess of charges, the plan is treated as meeting the minimum
funding standard for the year. Thus, as a general rule, the mini-
mum contribution for a plan year is determined as the amount by
which the charges to the account would exceed credits to the ac-
count if no contribution were made to the plan.
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Accumulated funding deficiencies.—If, as of the close of any plan
year, charges to the funding standard account exceed credits to the
account, then the excess is referred to as an “accumulated funding
deficiency.” Unless a minimum funding waiver is obtained, an em-
ployer who is responsible for contributing to a plan with an accu-
mulated funding deficiency is subject to a 10-percent nondeductible
excise tax on the amount of the deficiency (Code section 4971). If
the deficiency is not corrected within the “taxable period,” then an
employer who is responsible for contributing to the plan is also
subject to a nondeductible excise tax equal to 100 percent of the de-
ficiency. The taxable period is the period beginning with the end
of the plan year in which there is a deficiency and ending on the
earlier of (1) the date of a mailing of a notice of deficiency with re-
spect to the 10-percent tax or (2) the date on which the 10-percent
tax is assessed by the Internal Revenue Service. If the employer re-
sponsible for contributing to the plan is a member of a controlled
group, each member of the group is jointly and severally liable for
the excise tax.

For example, if the balance of charges to the funding standard
account of a plan for a year would be $200,000 without any con-
tributions, then a minimum contribution in that amount would be
required to meet the minimum funding standard for the year to
prevent an accumulated funding deficiency. If the total contribution
is not made, then the employer would be subject to an excise tax
equal to 10 percent of the deficiency for the year. If the deficiency
were not corrected within the specified period, then the 100-percent
excise tax would be imposed on such employer.

Funding methods.—

In general.—A defined benefit pension plan is required to use
an acceptable actuarial cost method to determine the elements
included in its funding standard account for a year. Generally,
an actuarial cost method breaks up the cost of benefits under
the plan into annual charges consisting of two elements for
each plan year. These elements are referred to as (1) normal
cost, and (2) supplemental cost.

Normal cost.—The normal cost for a plan for a year gen-
erally represents the cost of future benefits allocated to the
year by the funding method used by the plan for current em-
ployees and, under some funding methods, for separated em-
ployees. Specifically, it is the amount actuarially determined
that would be required as a contribution by the employer to
maintain the plan if the plan had been in effect from the be-
ginning of service of the included employees and if the costs for
prior years had been paid, and all assumptions as to interest,
mortality, time of payment, etc., had been fulfilled. The normal
cost will be funded by future contributions to the plan (1) in
level dollar amounts, (2) as a uniform percentage of payroll, (3)
as a uniform amount per unit of service (e.g., $1 per hour), or
(4) on the basis of the actuarial present values of benefits con-
sidered accruing in particular plan years. )

Supplemental cost.—The supplemental cost for a plan year is
the cost of future benefits allocated to the year that would not
be met by normal costs and employee contributions. The most
common supplemental cost is that attributable to past service
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liability, which represents the cost of future benefits under the
plan (1) on the date the plan is first effective, or (2) on the date
a plan amendment increasing plan benefits is first effective.
Under some funding methods, there is no past service liability
component.

Other supplemental costs may be attributable to net experi-
ence losses, changes in actuarial assumptions, and amounts
necessary to make up funding deficiencies for which a waiver
was obtained. Supplemental costs must be amortized over a
range of years specified under the Code and ERISA.

Acceptable methods.—Normal cost and supplemental cost are
key elements in computations under the minimum funding
standard. Although these costs may differ substantially, de-
pending upon the actuarial cost method used to value a plan’s
assets and liabilities, they must be determined under an actu-
arial cost method permitted by ERISA. ERISA enumerates six
acceptable actuarial cost methods and provides that additional
methods may be permitted under Treasury regulations. Nor-
mal costs and supplemental costs under a plan are computed
on the basis of an actuarial valuation of the assets and liabil-
ities of a plan. An actuarial valuation is required once every
flliaén year. More frequent valuations may be required by the

Charges and credits to the funding standard account.—

In general.—Under the minimum funding standard, the por-
tion of the cost of a plan that is required to be paid for a par-
ticular year depends upon the nature of the cost. For example,
the normal cost for a year is generally required to be funded
currently. On the other hand, costs with respect to past service
(for example, the cost of retroactive benefit increases), experi-
ence losses, and changes in actuarial assumptions, are spread
over a period of years.

Normal cost.—Each plan year, a plan’s funding standard ac-
count is charged with the normal cost assigned to that year
under the particular acceptable actuarial cost method adopted
by the plan. The charge for normal cost will require an offset-
ting credit in the funding standard account. Usually, an em-
ployer contribution is required to create the credit.

For example, if the normal cost for a plan year is $150,000,
the funding standard account would be charged with that
amount for the year. Assuming that there are no other credits
in the account to offset the charge for normal cost, an employer
contribution of $150,000 will be required for the year to avoid
an accumulated funding deficiency.

Past service liability.—There are 3 separate charges to the
funding standard account that may arise as the result of past
service liabilities. The first applies to a plan under which past
service liability has increased due to a plan amendment made
after January 1, 1974; the second applies only to a plan that
came into existence after January 1, 1974; and the third ap-
plies only to a plan in existence on Janu 1, 1974. Past serv-
ice liabilities result in annual charges to the funding standard
account for a specified period of years. Assuming that there are
no other credits in the account to offset a charge for past serv-
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ice liability, an employer contribution will be required for the
year to avoid an accumulated funding deficiency.

In the case of a plan that was in existence on January 1,
1974, the funding standard account is charged annually with
a portion of the past service liability determined as of the first
day of the plan year of which the funding standard applied to
the plan (generally the plan year beginning in 1976). In the
case of a single-employer plan, the amount of the liability with
which the account is charged for a year is based on amortiza-
tion of the past service liability over a period of 40 plan years.
The liability is required to be amortized (in much the same
manner as a 40-year mortgage) in equal annual installments
g:;a tcllle 40-year funding period unless the plan becomes fully

ed.

A plan that was not in existence on January 1, 1974, is gen-
erally required to determine past service liability as of the first
day of its first plan year beginning after September 2, 1974
(the date ERISA was enacted). This liability is required to be
amortized by a single-employer plan in equal annual install-
ments over a period of 30 plan years. Accordingly, if there are
no other credits in the account to offset the charge for this past
service liability, and if the plan does not become fully funded,
annual employer contributions will be required for 30 plan
years to offset charges for this past service liability.

With respect to all plans (whether or not in existence on Jan-
uary 1, 1974), if a net benefit increase takes place as the result
of a plan amendment, then the unfunded past service liability
attributable to the net increase is determined that year and
amortized over a period of 30 years.

For example, assume that a plan uses the calendar year as
the plan year. Further assume that during 1987 the plan is
amended to increase benefits and that the net result of plan
amendments for 1987 is that the past service liability under
the plan is increased by $500,000. In addition, the plan’s actu-
ary uses an interest rate of 8 percent in determining plan
costs. The 30-year schedule requires that $44,414 be charged
to the funding standard account each year to amortize the past
service liability. ) o

Accordingly, for each year in the 30-year period beginning
with 1987, the plan’s funding standard account is charged with
the amount of $44,414. If there are no other credits in the ac-
count to offset the charge for past service liability, an employer
contribution of $44,414 would be required for each of the 30
years to avoid an accumulated funding deficiency unless the
plan becomes fully funded. )

Gains and losses from changes in assumptions.—If the actu-
arial assumptions used for funding a plan are revised and,
under the new assumptions, the accrued liability of a-plan is
less than the accrued liability computed under the previous as-
sumptions, the decrease is a gain from changes in actuarl_al as-
sumptions. If the new assumptions result in an increase in the
accrued liability, the plan has a loss from changes in actuarial
assumptions. The accrued liability of a plan is the actuarial
present value of projected pension benefits under the plan that
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will not be funded by future contributions to meet normal cost.
Under the funding standard, the gain or loss for a year from
changes in actuarial assumptions is amortized over a period of
10 plan years, resulting in credits or charges to the funding
standard account. . .

Experience gains and losses.—In determining plan funding
under an actuarial cost method, a plan’s actuary generally
makes certain assumptions regarding the future experience of
a plan. These assumptions typically involve rates of interest,
mortality, disability, salary increases, and other factors affect-
ing the value of assets and liabilities. If, on the basis of these
assumptions, the contributions made to the plan result in ac-
tual unfunded liabilities that are less than anticipated by the
actuary, then the excess is an experience gain. If the actual un-
funded liabilities are greater than those anticipated, then the
difference is an experience loss. For a single-employer plan, ex-
perience gains and losses for a year are amortized over a 5-
year period.

Waived funding deficiencies.—Under the funding standard,
the amount of a waived funding deficiency is amortized over a
period of 5 plan years, beginning with the year following the
year in which the waiver 1s granted. Each year, the funding
standard account is charged with the amount amortized for
that year unless the plan becomes fully funded. The interest
rate used for purposes of determining the amortization on the
waived amount is the greater of (1) the rate used in computing
costs under the plan, or (2) 150 percent of the mid-term appli-
cable Federal interest rate (AFR) in effect for the first month
of the plan year.

Switchback liability —ERISA provides that certain plans
may elect to use an alternative minimum funding standard ac-
count for any year in lieu of the funding standard account.
ERISA prescribes specified annual charges and credits to the
alternative account. No accumulated funding deficiency is con-
sidered to exist for the year if a contribution meeting the re-
quirements of the alternative account is made, even if a small-
er contribution is required to balance charges and credits in
the alternative account than would be required to balance the
funding standard account for a plan year.

During years for which contributions are made under the al-
ternative account, an employer must also maintain a record of
the charges and credits to the funding standard account. If the
plan later switches back from the alternative account to the
funding standard account, the excess, if any, of charges over
credits at the time of the change (“the switchback liability”)
must be amortized over a period of 5 plan years.

_ Reasonableness of actuarial assumptions.—All costs, liabilities,
interest rates, and other factors are required to be determined on
phe basis of actuarial assumptions and methods (1) each of which
is reasonable individually or (2) which result, in the aggregate, in
a total plan contribution equivalent to a contribution that would be
obtalngd if each assumption were reasonable. In addition, the as-
sumptions are required to reflect the actuary’s best estimate of ex-
perience under the plan.
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Special Rules for Underfunded Plans

In general.—A special funding rule applies to underfunded sin-
gle-employer defined benefit pension plans (other than plans with
no more than 100 f{)l?]rticipants on ancf' day in the preceding plan
year). This special ding rule was adopted in the Pension Protec-
tion Act of 1987 due to concerns about the solvency of the defined
benefit pension plan system and because of concerns that the gen-
erally a%plicable funding rules were not in all cases sufficient to
ensure that plans would be adequately funded.

Calculation of minimum required contribution.—With respect to
plans subject to the special rule, the minimum required contribu-
tion is, in general, the greater of (1) the amount determined under
the normal funding rules, or (2) the sum of (a) normal cost, (b) the
amount necessary to amortize experience gains and losses over 5
years and gains and losses resulting from changes in actuarial as-
sumptions over 10 years, and (c) the deficit reduction contribution
plus the amount required with respect to benefits that are contin-
gent on unpredictable events. In no event is the amount of the con-
tribution to exceed the amount necessary to increase the funded
ratio of the plan to 100 percent.

The deficit reduction contribution is the sum of (1) the unfunded
old liability amount, and (2) the unfunded new liability amount.
Calculation of these amounts is based on the plan’s current liabil-
ity.
Current liability.—The term “current liability” generally means
all liabilities to employees and their beneficiaries under the plan
determined as if the plan terminated. However, the value of any
“undpredictable contingent event benefit” is not taken into account
in determining current liability until the event on which the bene-
fit is contingent occurs.

The interest rate used in determining the current liability of a
plan, as well as the contribution required under the special rule,
is required to be within a specified range. The permissible range
is defined as a rate of interest that is not more than 10 percent
above or below the weighted average of the rates of interest on 30-
year Treasury securities for the 4-year period ending on the last
day before the beginning of the plan year for which the interest
rate is being used. The weights are established in IRS Notice 88—
37. The annual rate of interest on 30-year Treasury securities 1s
the rate published by the Board of Governors of the Federal Re-
serve System. The Secretary may, where appropriate, allow a lower
rate of interest except that such rate may not be less than 80 per-
cent of the average rate discussed above.

Unfunded current Jiability means, with respect to any plan year,
the excess of (1) the plan’s current liability over (2) the value of the
plan’s assets reduced by any credit balance in the funding standard
account. The funded current liability percentage of a plan for a
plan year is the percentage that (1) the value of the plan’s assets
(reduced by any credit balance in the funding standard account) is
of (2) the plan’s current liability. R

Unfunded old liability amount.—The unfunded old liability
amount is, in general, the amount necessary to amortize the un-
funded old liability under the plan in equal annual installments
(until fully amortized) over a fixed period of 18 plan years (begin-
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ning with the first plan year beginning after December 31, 1988).
The “unfunded old liability” with respect to a plan is the unfunded
current liability of the plan as of the beginning of the first plan
year beginning after December 31, 1987, determined without re-
gard to any plan amendment adopted after October 16, 1987, that
increases plan liabilities (other than amendments adopted pursu-
ant to certain collective bargaining agreements).

Unfunded new liability amount.—The unfunded new liability
amount for a plan year is the applicable percentage of the plan’s
“unfunded new liability.” Unfunded new liability means the un-
funded current liability of the plan for the plan year, determined
without regard to (1) the unamortized portion of the unfunded old
liability (and the unamortized portion of the unfunded liability
from certain benefit increases) and (2) the liability with respect to
any unpredictable contingent event benefits, without regard to
whether or not the event has occurred. Thus, in calculating the un-
funded new liability, all unpredictable contingent event benefits
are disregarded, even if the event on which that benefit is contin-
gent has occurred.

If the funded current liability percentage is less than 35 percent,
then the applicable percentage is 30 percent. The applicable per-
centage decreases by .25 of one percentage point for each 1 percent-
age point by which the plan’s funded current liability percentage
exceeds 35 percent. For example, if a plan’s funded current liability
percentage is 39 percent, 29 percent of the plan’s unfunded new li-
ability for the plan year must be included in the calculation of the
deficit reduction contribution for the plan year.

Unpredictable contingent event benefits.—The value of any unpre-
dictable contingent event benefit is not considered until the event
has occurred. If the event on which an unpredictable contingent
event benefit is contingent occurs during the plan year and the as-
sets of the plan are less than current liability (calculated after the
event has occurred), then an additional funding contribution (over
and ag)ove the minimum funding contribution otherwise due) is re-
quired.

Unpredictable contingent event benefits include benefits that de-
pend on contingencies that, like facility shutdowns or reductions or
contractions in workforce, are not reliably and reasonably predict-
able. The event on which an unpredictable contingent event benefit
is contingent is generally not considered to have occurred until all
events on which the benefit is contingent have occurred.

The amount of the additional contribution is generally equal to
the greater of (1) the unfunded portion of the benefits paid during
the plan year (regardless of the form in which paid), including (ex-
cept as provided by the Secretary) any payment for the purchase
of an annuity contract with respect to a participant with respect to
unpredictable contingent event benefits, and (2) the amount that
would be determined for the year if the unpredictable contingent
event benefit liabilities were amortized in equal annual install-
ments over 7 years, beginning with the plan year in which the
event occurs.

The rule relating to unpredictable contingent event benefits is
phased in for plan years beginning in 1989 through 2001.
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Small plan rule.—The special rules for underfunded plans do not
apply to plans with 100 or fewer employees. In the case of a plan
with more than 100 but no more than 150 participants during the
preceding year, the amount of the additional deficit reduction and
unpredictable contingent amount benefit contribution is determined
by multiplying the otherwise required additional contribution by 2
percent for each participant in excess of 100.

Full Funding Limit

To limit and allocate efficiently the loss of Federal tax revenue
associated with the special tax treatment afforded qualified plans,
ERISA and the Code limit the amount of annual contributions that
can be made to a defined benefit plan.

One limitation is the full funding limit, under which no contribu-
tion is required under the minimum funding rules to the extent the
plan is at the full funding limit. Before 1988, the full funding limit
was 100 percent of an employer’s accrued liability, as determined
under the plan’s funding method. However, because of concerns
that employers could manipulate the limit by changing actuarial
assumptions, the Pension Protection Act of 1987 amended ERISA
and the Code to create a new full funding limit. The new full fund-
ing limit is equal to the lesser of the old funding limit (accrued li-
ability) or 150 percent of the employer’s current liability. Current
liability is all liabilities to participants and beneficiaries under the
plan determined as if the plan terminated. It represents only bene-
fits accrued to date, and is not dependent on the actuarial funding
method. As a result, the new full funding limit can be lower than
the old full funding limit.

If the employer contributes an amount equal to the full funding
limit, the funding standard account is credited so that the employer
is not subject to the underfunding excise tax, even though the fund-
ing standard account would otherwise be left with a deficit for the
year. In addition, the full funding limit affects the deductibility of
employer contributions to qualified plans. 25

Time for Making Contributions

Under present law, the required minimum funding contribution
for a plan year must be made within 8% months after the end of
the plan year. If the contribution is made by such due date, the
contribution is treated as if it were made on the last day of the
plan year. In the case of single-employer defined benefit pension
plans, 4 installments of estimated contributions are required for
the plan year with the total contribution due within 8%z months
after the end of the plan year. The amount of each required install-
ment is 25 percent of the lesser of (1) 90 percent of the amount re-
quired to be contributed for the current plan year or (2) 100 per-
cent of the amount required to be contributed for the preceding
plan year. If a plan sponsor fails to make a required installment,
additional interest is charged to the funding standard account.

5The effect of the full funding limit on the deductibility of employer contributions is described
ow.
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Explanation of Provision

Special Funding Rules for Underfunded Plans

In general.—The bill changes the special funding rules for under-
funded single-employer defined benefit plans (other than plans
with no more than 100 participants on any day in the preceding
plan year) that were adopted in the Pension Protection Act of 1987,
In general, the bill (1) provides (a) a permanent rule that exempts
from the special funding rules applicable to underfunded plans,
plans that have a funded current liability percentage of at least 90
percent and certain plans that have a funded current liability per-
centage between 80 percent and 90 percent, and (b) transition rules
under which certain other plans are exempt, (2) modifies the cal-
culation of the minimum required contribution applicable to under-
funded plans, (3) changes the permissible range of interest rates
and requires uniform mortality assumptions for the purpose of de-
termining a plan’s current liability, (4) accelerates the funding of
a plan’s “unfunded new liability,” (5) changes the calculation of the
additional funding contribution required on account of an unpre-
dictable contingent event, (6) provides an elective transition rule
for sponsors of underfunded plans to protect against possibly large
increases in their minimum required contributions on account of
the proposed changes in the special funding rules, and (7) changes
the manner in which sponsors of defined benefit pension plans de-
termine the full funding limit of their plans.

lCertain underfunded plans exempt from the special funding
rules.—

Permanent rules.—The bill provides two exceptions to the
special funding rules for underfunded plans. First, such rules
do not apply to a plan which for any plan year has a current
funded liability percentage of at least 90 percent. This rule is
referred to as the “90-percent exemption.”

Second, the special funding rules for underfunded plans do

not apply for a plan year if (1) the funded current liability per-
centage for the plan year is at least 80 percent and (2) the
funded current lability percentage for each of the two imme-
diately preceding plan years (or each of the second and third
immediately preceding plan years) is at least 90 percent. This
rule is referred to as the “volatility rule.”
_ For purposes of these exemptions, the funded current liabil-
ity percentage is determined using the highest interest rate in
the permissible range and the mortality assumptions contained
in the bill. In addition, assets are not reduced by credit bal-
ances in the funding standard account.

_The fo!lowmg example illustrates the exceptions to the spe-
cial funding rules for underfunded plans.

Example 1: Assume that the funded current liability per-
centage (determined as specified under the bill) for Flan A
for each of the plan years beginning on January 1, 1996,
1997, 1998, and 1999 is as follows: 95%, 95%, 75%, and
80%. For plan years 1996 and 1997, the plan is not subject
to the additional funding rules for underfunded plans be-
cause the funded current liability percentage is at least
90%. The plan is subject to the additional funding rules for
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plan year 1998 because the funded current liability per-
centage is below 80%. The plan is not subject to the addi-
tional funding rules for plan year 1999, because it satisfies
the volatility rule.

Transition rules.—The bill provides two transition rules
under which certain plans are exempt from the new rules for
underfunded pension plans.

The first rule applies for purposes of determining whether a
plan is subject to the new rules in plan years beginning in
1995 and 1996. A plan is not subject to the new rules for a
plan year beginning in 1995 or 1996 if (1) in that year, the
plan’s funded current liability percentage is at least 80 percent,
and (2) the plan meets a transition test in any two of the plan
years beginning in 1992, 1993, and 1994. The transition test
need not be satisfied by the same method in each year. The
transition test is met for a plan year if, for the plan year, the
plan met one of the following requirements (under the law as
then in effect):

(1) the plan did not have an additional charge under the
special funding rules for underfunded plans (or would not
have had such a charge if the plan used the highest inter-
est rate within the permissible range 26 and assets are de-
termined by taking into account credit balances in the
funding standard account);

(2) the plan’s full funding limit was zero; or

(3) the amount required to be contributed under the spe-
cial rules for underfunded plans (i.e., the amount of the
deficit reduction contribution) did not exceed the lesser of
.5 percent of current liability or $5 million.

The second rule applies for purposes of determining whether
a plan is subject to the new rules for plan years beginning in
1996 and 1997.27 A plan is not subject to the new rules for a
plan year beginning in 1996 or 1997 if (1) in that year, the
plan’s funded current liability percentage is at least 80 percent,
(2) the plan’s current liability percentage for the plan year be-
ginning in 1995 was at least 90 percent, and (3) in the plan
year beginning in 1994, the plan met one of the three transi-
tion requirements described above. )

Calculation of minimum required contribution.—The bill changes
the manner in which underfunded plans calculate their minimum
required contribution for a plan year. Under the bill, amounts nec-
essary to amortize experience gains and losses and gains and losses
resulting from changes of actuarial assumptions are no longer con-
sidered in the calculation of the minimum required contribution for
underfunded plans. According to the PBGC, one reason that the
minimum required contribution for underfunded plans a_dopt'ed.m
the Pension Protection Act of 1987 has not been effective in in-
creasing contributions to underfunded plans is because experience
gains or gains from changes in actuarial assumptions are counted
twice under present law, i.e., to reduce the minimum required con-

26 For plan years beginning in 1992, 1993, and 1994, the highest rate within the permissible
range is 110 percent of the 4-year weighted average of the rates on 30-year Treasury securities.

27 For plan years beginning in 1996, a plan may satisfy either the first or the second transi-
tion rule.
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tribution for underfunded plans and as a credit to the funding
standard account under the normal funding rules. Thus, under the
bill, the minimum required contribution for underfunded plans is,
in general, the greater of (1) the amount determined under the nor-
mal funding rules, or (2) the deficit reduction contribution plus the
amount required with respect to benefits that are contingent on un-
predictable events.

Further, the bill adds a third and fourth component to the cal-
culation of the deficit reduction contribution under present law.
Under the bill, the deficit reduction contribution is the sum of (1)
the unfunded old liability amount, (2) the unfunded new liability
amount, (3) the expected increase in current liability due to bene-
fits accruing during the plan year, and (4) the amount needed to
amortize the increase in current liability due to certain future
changes in the required mortality tables. The third component re-
places the normal cost component of the calculation under present
law. The fourth component is discussed below.

In addition, the bill provides that the amount of the minimum
required contribution for underfunded plans cannot exceed the
amount necessary to increase the funded current liability percent-
age of the plan to 100 percent taking into account all charges and
credits to the funding standard account and the expected increase
in current liability attributable to benefits accruing during the plan
year.

Changes in interest rates and mortality assumptions.—

In general.—As under present law, the calculation of the deficit
reduction contribution for underfunded plans is based on the plan’s
current liabilities. Under the bill, a plan’s current liability is deter-
mined as under present law, except that the bill (1) lowers the
maximum interest rate that can be used to determine the current
liability, and (2) requires all underfunded plans to use the same
mortality table to determine current liability.

Interest rate—For plan years beginning on or after January 1,
1999, the bill reduces the highest permissible rate that may be
used to calculate current liability to 105 percent of the weighted
average of the rates of interest on 30-year Treasury securities dur-
ing the 4-year period ending on the last day before the beginning
of the plan year. For years beginning after 1994 and before 1999,
the maximum permitted interest rate is the following percentage of
such 4-year weighted average rate: plan years beginning in 1995,
109 percent; plan years beginning in 1996, 108 percent; plan years
beginning in 1997, 107 percent; and plan years beginning in 1998,
106 percent.

Mortality tables.—Under the bill, in the case of plan years begin-
ning after Decgml_)qr 31, 1994, the mortality table used to deter-
mine current liability is to be prescribed by the Secretary based
upon the 1983 Group Annuity Mortality Table (GAM 83 mortality
table). Such mortality table will be effective until the later of plan
years beginning in 2000 or such time as the Secretary prescribes
new tables by regulations. Any tables prescribed by the Secretary
are to reflect the actual experience of pension plans and projected
trends in such experience. In prescribing tables, the Secretary is to
take into account the results of independent studies on mortality
of individuals covered by pension plans. The Secretary is required
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to review the new tables at least every five years and update them
as necessary to reflect changes in pension plan experience and
trends. Increases in liability due to changes in mortality assump-
tions in the first year in which new mortality tables are effective
are to be amortized over 10 years in equal installments.

Plans are permitted to use a different mortality table for certain
participants who are entitled to benefits on account of disability
(“disabled participants”). For plan years beginning in 1995, plans
may use their own mortality assumptions for disabled participants
(under the plan’s definition of disability) provided such assump-
tions meet the general requirement that actuarial assumptions be
reasonable. For plan years beginning on or after January 1, 1996,
the Secretary is to prescribe mortality tables for disabled partici-
pants. The Secretary is to prescribe two tables: one table for per-
sons who become entitled to disability benefits (under the plan’s
definition of disability) before the plan year beginning in 1995; and
another table for persons who become eligible for disability benefits
in a plan year beginning on or after January 1, 1995. The separate
disability table may not be used with respect to persons who be-
come entitled to disability benefits under the plan on or after Janu-
ary 1, 1995, unless such persons are disabled within the meaning
of Title II of the Social Security Act.

Amortization of increases in current liability under the bill.—
Under the bill, increases in current liability attributable to the
bill's changes in interest rates and mortality assumptions for the
1995 plan year are treated as an “additional unfunded old liability
amount” and are amortized in equal annual installments over 12
years beginning with the 1995 plan year. The additional unfunded
old liability amount is the difference between the current liability
of the plan as of the beginning of the 1995 plan year using (1) the
interest and mortality assumptions contained in the bill and (2) the
mortality assumption and relative interest rate used to determine
current liability for the 1993 plan year. For example, if the plan
used 110 percent of the weighted average in the 1993 plan year,
the relative interest rate for this calculation would be 110 percent
of the weighted average in the 1995 plan year.

As an alternative to amortization of only the change in current
liability due to changes in interest and mortality assumptions, an
employer may make an irrevocable election to expand the 12-year
amortization to the entire increase in current liability attributable
to plan years beginning after December 31, 1987 and before Janu-
ary 1, 1995,

The increase in liability for this optional rule would be measured
as the amount by which the plan’s unfunded current liability as of
the beginning of the 1995 plan year, valued using the new specified
interest and mortality assumptions, exceeds the unamortized por-
tion of the unfunded old liability under the plan as of the beginning
of the 1995 plan year. This increase would be treated as unfunded
old liability and amortized over 12 years beginning with the first
plan year beginning on or after January 1, 1995. If an election is
made to amortize this amount and the plan would otherwise be
subject to the special rules for underfunded plans, the amount
charged to the funding standard account under section 302(d) of
ERISA and section 412(1) of the Code for plan years beginning after
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December 31, 1994 and before January 1, 2002, would not be less,
for any year, than the amount that would have been required
under those sections if current law had remained in effect.

Acceleration of unfunded new liability.—Under present law, if a
plan’s funded current liability percentage is 35 percent or less, 30
percent of the plan’s unfunded new liability for the plan year must
be included in the calculation of the deficit reduction contribution
for the plan year. The bill increases the 35 percent threshold under
present law to 60 percent. Thus, under the bill, if a plan’s funded
current liability percentage is 60 percent or less, 30 percent of the
plan’s unfunded new liability for the plan year would be included
in the calculation of the deficit reduction contribution for the plan
year. Under the bill, the 30 percent amount decreases by .40 of one
percentage point for each percentage point by which the plan’s
funded current liability percentage exceeds 60 percent, to a mini-
mum of 18 percent for a plan that is 90-percent funded.

Unpredictable contingent event benefits.—The bill adds a third
component to the calculation of the additional funding contribution
required on account of an unpredictable contingent event. Under
the bill, the amount of the additional funding contribution is equal
to the greater of the amounts determined under present law or the
additional contribution that would be required if the unpredictable
contingent event benefit liabilities were included in the calculation
of the plan’s unfunded new liability for the plan year. Under
present law, for purposes of calculating the unfunded new liability
for a plan year, all unpredictable contingent event benefits are dis-
regarded.

In addition, the bill limits the present value of the additional
funding contribution with respect to one event to the unpredictable
contingent event benefit liabilities attributable to that event.

Transition rule.—The bill provides an elective transition rule for
sponsors of underfunded plans to protect against possibly large in-
creases in their minimum required contributions on account of
changes in the special funding rules. Under the transition rule, the
minimum required contribution for a plan year cannot be less than
the minimum required contribution determined under present law.

Relief under the transition rule depends on the plan’s funded
current liability percentage. This relief is based upon the amount
necessary to increase the plan’s funded current liability percentage
by a specified percentage by the end of the plan year, including the
expected increase in current liability due to benefits accruing and
the expected benefit payments during the plan year. The specified
percentages and the initial funded current liability percentage are
not adjusted to reflect the changes in the maximum permitted in-
té%r(;egt rate scheduled for plan years beginning before January 1,

Changes in full funding limit.—The bill changes the manner in
which sponsors of defined benefit pension plans determine the full
funding limit to conform to IRS practice. The bill retains the
present-law rules relating to the determination of a defined benefit
pension plan’s full funding limit but also provides that the expected
increase in current liability due to benefits accruing during the
plan year be included when determining the employer's current li-
ability. The bill allows plans to determine their 150 percent of cur-
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rent liability limit for full funding limit purposes without regard to
the modifications of the interest rate and mortality assumptions set
forth in the bill.

The bill also provides that the full funding limit is not less than
90 percent of the plan’s current liability (using the modifications to
the interest rate and mortality assumptions set forth in the bill).
In determining whether a plan is at this 90 percent limit, plan as-
sets are not reduced by credit balances in the funding standard ac-
count.

It is intended that reporting requirements will be revised as nec-
essary to implement the revised funding rules, for example, to re-
flect the volatility rules, the liquidity requirement (discussed
below), the revised full funding limitation, and the transition rules.

Plan Liquidity Requirement

In general, the bill requires underfunded single-employer defined
benefit pension plans to make quarterly contributions sufficient to
maintain liquid plan assets, i.e., cash and marketable securities, at
an amount approximately equal to three times the total trust dis-
bursements for the preceding 12-month period.

Under the bill, the plan liquidity requirement applies to under-
funded single-employer defined benefit pension plans (other than
small plans)28 that (1) are required to make quarterly installments
of their estimated minimum funding contribution for the plan year,
and (2) have a liquidity shortfall for any quarter during the plan
year. A plan has a liquidity shortfall if its liquid assets as of the
last day of the quarter are less than the base amount for the quar-
ter. Liquid assets are cash, marketable securities and such other
assets as specified by the Secretary of the Treasury. The base
amount for the quarter is an amount equal to the product of three
times the adjusted disbursements from the plan for the 12 months
ending on the last day of the last month preceding the quarterly
installment due date. If the base amount exceeds the product of
two times the sum of adjusted disbursements for the 36 months
ending on the last day of the last month preceding the quarterly
installment due date, and an enrolled actuary certifies to the satis-
faction of the Secretary of the Treasury that the excess is the result
of nonrecurring circumstances, such nonrecurring circumstances
are not included in the base amount. For purposes of determining
the base amount, adjusted disbursements mean the amount of all
disbursements from the plan’s trust, including purchases of annu-
ities, payments of single sums, other benefit payments, and admin-
istrative expenses reduced by the product of the plan’s funded cur-
rent liability percentage for the plan year and the sum of the pur-
chases of annuities, payments o? single sums, and such other dis-
bursements as the Secretary of the Treasury provides in regula-
tions.

Under the bill, the amount of the required quarterly installment
for defined benefit pensions plans that have a liquidity shortfall for
any quarter is the greater of the quarterly installment as deter-
mined under present law or the liquidity shortfall. The amount of

28 A plan is a small plan if it had 100 or fewer participants on each day during the plan
year (as determined in Code section 412(1X6)).
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the liquidity shortfall must be paid in the form of liquid assets. It
may not be paid by the application of credit balances in the funding
standard account. The amount of any liquidity shortfall payment
when added to prior installments for the plan year cannot exceed
the amount necessary to increase the funded current liability per-
centage of the plan to 100 percent taking into account the expected
increase in current liability due to benefits accruing during the
plan year.

If a liquidity shortfall payment is not made, then the plan spon-
sor will be subject to a nondeductible excise tax equal to 10 percent
of the amount of the outstanding liquidity shortfall. A liquidity
shortfall payment will no longer be considered outstanding on the
earlier of (1) the last day of a later quarter for which the plan does
not have a liquidity shortfall or (2) the date on which the liquidity
shortfall for a later quarter is timely paid. If the liquidity shortfall
remains outstanding after four quarters, the excise tax increases to
100 percent.

The bill amends ERISA to prohibit fiduciaries from making cer-
tain payments from defined benefit pension plans during the period
in which the plan has a liquidity shortfall. Prohibited payments in-
clude (1) plan distributions in excess of the monthly amount paid
under a single life annuity (plus any social security supplements)
to plan participants or beneficiaries whose annuity starting date
(as defined under present law)?2° occurs during the period in which
there is a liquidity shortfall, (2) purchases of benefit annuities from
insurers, or (3) other payments as provided by the Secretary of the
Treasury. The bill also amends ERISA to include a civil penalty for
violations of the prohibited payment rule. Under the bill, if a fidu-
ciary makes a prohibited distribution from the plan, he or she will
be subject to a civil penalty for each prohibited distribution equal
to the lesser of the amount of the distribution or $10,000. Finally,
the bill amends the Code to f)rovide that compliance with ERISA’s
prohibited payment rules will not result in plan disqualification for
tax purposes.

Effective Date

The provisions generally apply to plan years beginning after De-
cember 31, 1994. P y & g

ERISA Citations
(Section 751(a)(11) of the Bill; Section 404(g)(4) of the Code)

Present Law

Under present law, contributions to tax-qualified pension plans
are deductible within limits. The Code provides that amounts paid
by an employer or a member of its controlled group under the fol-
lowing provisions of ERISA are treated as plan contributions sub-
ject to the deduction rules of the Code (Code section 404(g)(1)): (1)
section 4041(b) of ERISA (relating to standard terminations); (2)

2% Under present law, an individual’s annuity starting date is the first day of the first period
gor thl‘ch an aullgung:hlsﬁpa{%ble as aﬁj a}rlm\ﬁity or in h;ie case of a benefit not payable in the
orm of an annuity, the first day on which all events have occurred which i indivi
to such benefit (section 417(f{2) of the Code). which entitle the individual
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section 4062 of ERISA (relating to liability to the PBGC in the case
of a distress termination); (3) section 4063 of ERISA (relating to li-
ability of a substantial employer for withdrawal from single-em-
ployer plans under multiple controlled groups); (4) section 4064 of
ERISA (relating to liability on termination of single-employer plans
under multiple controlled groups; and (5) part I of subtitle E of title
IV of ERISA (relating to liability upon withdrawal from a multiem-
ployer plan). The Code provides that the references to these sec-
tions of ERISA are to these sections as in effect on the date of en-
actment of the Single Employer Pension Plan Amendments Act of
1986 (SEPPAA). The amounts referred to in such sections have
generally been increased since the enactment of SEPPAA.

Explanation of Provision

The bill provides that the references to ERISA in Code section
404(g) are to ERISA as in effect on the date of enactment of the
bill.

Effective Date

The provision is effective on the date of enactment.
Contributing Sponsor
(Section 761(a)(11) of the Bill; Section 4001(a)(13) of ERISA)

Present Law

Under present law, for purposes of the PBGC termination insur-
ance program, the contributing sponsor of a plan is defined as a
person (1) who is responsible, in connection with such plan, for
meeting the funding requirements under section 302 of ERISA or
under section 412 of the Code, or (2) who is a member of the con-
trolled group of a person described in (1), has been responsible for
meeting such funding requirements, and has employed a signifi-
cant number (as may be defined by the PBGC) of participants
under such plan while such person was so responsible. Under the
Pension Protection Act of 1987, all members of a contributing spon-
sor’s controlled group are responsible for the minimum funding re-
quirements.

Explanation of Provision

The bill defines contributing sponsor for purposes of title IV of
ERISA to mean the person responsible for making minimum fund-
ing contributions to the plan under section 302 of ERISA or section
412 of the Code, without regard to the controlled group rules. All
members of a contributing sponsor’s controlled group remain liable
for making the minimum funding contribution.

Effective Date

The provision is effective as if included in the Pension Protection
Act of 1987.
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Limitation on Changes in Current Liability Assumptions

(Sections 752 and 762 of the Bill; Section 412(c) of the Code; and
Section 302(c) of ERISA)

Present Law

Under present law, in determining plan funding under an actu-
arial cost method, a plan’s actuary makes certain assumptions re-
garding the future experience of a plan. These assumptions typi-
cally involve rates of interest, mortality, disability, salary in-
creases, and other factors affecting the value of assets and liabil-
ities. A plan’s actuary may revise these assumptions to reflect the
actual experience of the plan. Actuarial assumptions must be rea-
sonable both individually and in the aggregate and must reflect the
actuary’s best estimate of experience under the plan.

Explanation of Provision

The bill prohibits certain underfunded plans from changing the
actuarial assumptions used to determine current liability for a plan
year (other than interest rate and mortality assumptions) unless
the new assumptions are approved by the Secretary of the Treas-
ury. Under the bill, approval of changes in actuarial assumptions
applies to a single-employer defined benefit pension plan if: (1) the
plan is subject to the termination insurance program under Title
IV of ERISA; (2) the aggregated unfunded vested benefits of all un-
derfunded plans maintained by the employer and members of the
employer’s controlled group exceed $50 million; and (3) the change
in assumptions decreases the plan’s unfunded current liability for
the current plan year by (a) more than $50 million or (b) more than
$5 million and at least 5 percent of the current liability.

Effective Date

The provision is effective with respect to changes in actuarial as-
sumptions for plan years beginning after October 28, 1993. In addi-
tion, any changes in actuarial assumptions for plan years begin-
ning after December 31, 1992, and before October 29, 1993, that
would have been subject to the approval requirements set forth in
the bill will not be effective for plan years beginning after 1994 un-
less approved by the Secretary of the Treasury.

Anticipation of Bargained Benefit Increases

(Sections 753 and 763 of the Bill; Section 412(c) of the Code; and
Section 302 of ERISA)

Present Law

Under final Treasury Regulations, a defined benefit plan’s fund-
ing method is not considered reasonable if it anticipates changes in
plan benefits that become effective, whether or not retroactively, in
a future plan year or that become effective after the first day of,
but during, a current plan year. However, the regulations contain
an elective exception to this general rule for collectively bargained
plans. Under the regulations, a collectively bargained plan’s fund-
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ing method is considered reasonable if the plan elects on a consist-
ent basis to anticipate benefit increases scheduled to take effect
during the term of the collective bargaining agreement applicable
to the plan (Treas. Reg. 1.412(c)3)-1(d)).

Explanation of Provision

The bill requires sponsors of collectively bargained plans to reec-
ognize any negotiated benefit increases scheduled to take effect in
a future plan year in the plan year in which the collective bargain-
ing agreement is entered into for purposes of the normal funding
rules but not the special rules for underfunded plans.

Effective Date

The provision applies to plan years beginning after December 31,
1994, with respect to collective bargaining agreements in effect on
or after January 1, 1995,

Modification of Quarterly Contribution Requirement

(Sections 754 and 764 of the Bill; Section 412(m) of the Code;
Section 302(e) of ERISA)

Present Law

Under present law, the required minimum funding contribution
for a plan year must be made within 8% months after the end of
the plan year. If the contribution is made by such due date, the
contribution is treated as if it were made on the last day of the
plan year. In the case of single-employer defined benefit pension
plans, 4 installments of estimated contributions are required for
the plan year with the total contribution due within 8% months
after the end of the plan year. The amount of each required install-
ment is 25 percent of the lesser of (1) 90 percent of the amount re-
quired to be contributed for the current plan year or (2) 100 per-
cent of the amount required to be contributed for the preceding
plan year. If a plan sponsor fails to make a required installment,
additional interest is charged to the funding standard account.

Explanation of Provision

Under the bill, single-employer defined benefit plans with at
least a 100-percent funded current liability percentage in the pre-
ceding plan year are not required to make quarterly estimated con-
tributions during the current plan year.

Effective Date

The provision is effective for plan years beginning after the date
of enactment.
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Exceptions to Excise Tax on Nondeductible Contributions
(Section 755 of the Bill; New Section 4972(c)(6) of the Code)

Present Law

The Code imposes a limit on the amount of deductible contribu-
tions that can be made annually to a defined benefit pension plan.
Contributions necessary to pay normal costs (as defined under the
funding rules) generally are fully deductible. Contributions nec-
essary to fund supplemental costs generally are deductible only to
the extent necessary to cover such costs amortized over 10 years.
However, the amount of the deduction an employer can claim for
the year cannot exceed the full funding limitation for that year, ex-
cept that a special deduction rule applies to underfunded defined
benefit pension plans. In the case of a single-employer defined ben-
efit pension plan which has more than 100 participants during the
plan year, the maximum amount deductible is not less than the
plan’s unfunded current liability as determined under the mini-
mum funding rules. For purposes of determining whether a plan
has more than 100 participants during a plan year, all defined ben-
efit pension plans maintained by the same employer or any mem-
ber of the employer’s controlled group (within the meaning of sec-
tions 414(b), (¢), (m), and (0) of the Code) are treated as one plan
but only employees of such member or employer are taken into ac-
count.

The Code also imposes limits on the amount of deductible con-
tributions that can be made annually if an employer sponsors both
a defined benefit pension plan and a defined contribution plan that
covers some of the same employees. Under the combined plan de-
duction limits, the total deduction for all plans for a plan year is
generally limited to the greater of (1) 25 percent of compensation
or (2) the contribution necessary to meet the minimum funding re-
quirements of the defined benefit pension plan for the year. For un-
derfunded single-employer defined benefit pension plans with more
than 100 participants for the plan year, the maximum deductible
contribution for the year is not less than the plan’s unfunded cur-
rent liability as determined under the minimum funding rules.

There is a 10-percent nondeductible excise tax imposed on con-

Zgi?g;;ions in excess of the applicable deduction limit (Code section

Explanation of Provision

Under the bill, nondeductible contributions to a terminating sin-
gle-employer defined benefit pension plan subject to Title IV of
ERISA with less than 101 participants for the year are not subject
to the excise tax on nondeductible contributions to the extent such
nondeductible contributions do not exceed the plan’s unfunded cur-
rent liability as determined under the minimum funding rules.

In addition, employer contributions to one or more defined con-
tribution plans that are nondeductible because they exceed the
combined plan deduction limits are not subject to the 10-percent
nondeductible excise tax to the extent such contributions do not ex-
ceed 6 percent of compensation in the year for which the contribu-
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tions are made. The 6-percent of compensation limit is determined
on an aggregate basis. For example, if an employer makes contribu-
tions to two defined contribution plans under the rule, the excise
tax does not apply as long as the contributions are less than 6 per-
cent of the aggregate compensation of participants in both plans.
For purposes of this rule, the combined plan deduction limits are
first applied to contributions to the defined benefit pension plan. If
contributions exceed the 6-percent limit, only those in excess of 6
percent are subject to the excise tax. This provision applies only if
the defined benefit pension plan is a single-employer defined bene-
fit pension plan that has more than 100 participants. Amounts that
are not subject to the excise tax in the year contributed shall not
be taken into account for purposes of applying the 6-percent limit
in any future year.

Effective Date

The provision waiving the excise tax for nondeductible contribu-
tions to a terminating single-employer defined benefit pension plan
is effective for taxable years ending on or after the date of enact-
ment. The provision waiving the excise tax for nondeductible con-
tributions to certain defined contribution plans is effective for tax-
able years ending on or after December 31, 1992.

Prohibition on Benefit Increases where Plan Sponsor is in
Bankruptcy

(Section 766 of the bill; Section 401(a) of the Code; Section 204 of
ERISA)

Present Law

Under present law, there is no restriction on the adoption of plan
amendments that increase benefits when a plan is underfunded.

Explanation of Provision

The bill amends the Code and ERISA to prohibit an employer in
bankruptcy from adopting an amendment to an underfunded plan
that increases benefits unless the benefit increase does not become
effective until after the effective date of the employer’s plan of reor-
ganization. The prohibition does not apply to amendments that ( 1)
provide reasonable, de minimis increases in liabilities for employ-
ees of the debtor, (2) repeal an amendment made within the first
2, months of a plan year that would reduce accruals for that plan
year, as permitted under section 302(c) (8) of ERISA, or (3) are
réeeded to meet the qualification requirements contained in the

ode.

Effective Date

The provision is effective with respect to plan amendments
adopted on or after the date of enactment.
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Single Sum Distributions

(Section 767 of the bill; Sections 411(a)(11), 417(e), and 415(b) of the
Code; and Section 203(e) and 205(g) of ERISA)

Determination of Present Value

Present Law

Under the Code and ERISA, if the present value of a partici-
pant’s nonforfeitable accrued benefit exceeds $3,500, the benefit
cannot be distributed (i.e., cashed out) without the consent of the
participant. In addition, if the present value of a joint and survivor
annuity exceeds $3,500 it cannot be distributed without the consent
of the participant and the participant’s spouse. For purposes of
these rules, present value is calculated by using an interest rate no
greater than (1) the rate that would be used (as of the date of the
distribution) by the PBGC for purposes of determining the present
value of a lump-sum distribution on plan termination if the vested
accrued benefit (using such rate) is not in excess of $25,000, or (2)
120 percent of such PBGC rate if the vested accrued benefit ex-
ceeds $25,000.

Explanation of Provision

Under the bill, present value for purposes of the cash-out rules
must be no less than the present value determined by using the
mortality table that is to be prescribed by the Secretary of the
Treasury based upon the “prevailing commissioners’ standard
table” used to determine reserves for group annuity contracts is-
sued on the date as of which present value is determined. The pre-
vailing commissioners’ standard table means, with respect to any
contract, the most recent commissioners’ standard tables prescribed
by the National Association of Insurance Commissioners which are
permitted to be used in computing reserves for that type of contract
under the insurance laws of at least 26 States when the contract
was issued (section 807(d}5)A) of the Code). Currently, the pre-
vailing commissioners’ standard table used to determine reserves
for annuity contracts is the GAM 83 mortality table. Future
changes in the prevailing table will only apply to the calculation of
present value when the Secretary of the Treasury issues guidance
making such changes applicable.

In addition, present value for purposes of the cash-out rules must
be no less than the present value determined by using the annual
rate of interest on 30-year Treasury securities for the month before
the date of distribution or such earlier time as provided in Treas-
ury regulations. The annual rate of interest on 30-year Treasury
securities is the rate published by the Board of Governors of the
Federal Reserve System.

A plan will not violate the prohibition on the reduction of accrued
benefits merely because it calculates benefits in accordance with
the provision.
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Effective Date

The provision is generally effective for plan years beginning after
December 31, 1994, except that an employer can elect to treat the
provision as being effective on or after the date of enactment.

Under a transition rule for distributions from plans in effect on
the date of enactment of the bill, until the earlier of the first plan
year beginning after 1999 or the later of when a plan amendment
applying the provision is adopted or made effective, the bill re-
quires present value to be calculated as under present law, using
the interest rate valuation methodology for lump-sum distnbutions
under PBGC regulations in effect on September 1, 1993, the
present-law Code and ERISA rules, and the current plan provisions
(provided they are consistent with present law).

Limitation on Maximum Benefits

Present Law

The Code provides limits on contributions and benefits under
tax-qualified pension plans. In the case of a defined benefit pension
plan, the maximum annual benefit payable is generally the lesser
of (1) 100 percent of average compensation or (2) $118,800 for 1994.
The dollar limit is adjusted annually for cost-of-living increases.

If the benefit under the plan is payable in a form other than a
single life annuity, then the benefit must generally be converted to
the actuarial equivalent of a single life annuity for purposes of ap-
plying the limit on benefits. If the benefit is payable before social
security retirement age, the dollar limit on annual benefits is re-
duced so that the limit is actuarially equivalent to a benefit begin-
ning at the social security retirement age. These adjustments are
made using an assumed interest rate that is not less than the
greater of 5 percent or the rate specified in the plan. Similarly, if
the benefit is payable after social security retirement age, then the
limit is actuarially increased. This adjustment is made using an as-
sumed interest rate that is not greater than the lesser of 5 percent
or the rate specified in the plan.

Explanation of Provision

The bill provides that the mortality table required to be used for
purposes of adjusting any benefit or limitation in applying the limit
on maximum benefits is to be prescribed by the Secretary of the
Treasury based upon the “prevailing commissioners’ standard
table” used to determine reserves for group annuity contracts is-
sued on the date as of which the adjustments described in this pro-
vision are made. The prevailing commissioners’ standard table
means, with respect to any contract, the most recent commis-
sioners’ standard tables prescribed by the National Association of
Insurance Commissioners which are permitted to be used in com-
puting reserves for that type of contract under the insurance laws
of at least 26 States when the contract was issued (s_ectlon’
807(d)(5)(A) of the Code). Currently, the prevailing commissioners
standard table used to determine reserves for annuity contracts is
the GAM 83 mortality table. Future changes in the prevailing table
will only apply to the adjustments described in this provision when
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the Secretary of the Treasury issues guidance making such changes
applicable. In addition, in adjusting benefits that are payable in a
form other than a single life annuity, if the benefit is subject to the
joint and survivor annuity rules, the interest rate is the same in-
terest rate used to calculate benefits under those rules (as de-
scribed above).

A plan will not violate the prohibition on reduction in accrued
benefits merely because it calculates benefits in accordance with
the provision.

Effective Date

The provision is effective for limitation years beginning after De-
cember 31, 1994, except that an employer can elect to treat the pro-
vision as being effective on or after the date of enactment. Benefits
accrued as of the last day of the last plan year beginning before
January 1, 1995, will not have to be reduced merely because of the
provision. A plan does not have to be amended to comply with the
provision until a date to be specified by the Secretary of the Treas-
ury, provided the plan complies with the proposal in operation.

Adjustments to Lien for Missed Minimum Funding Contributions

(Section 768 of the Bill; Section 412(n) of the Code; Section 302(f)
of ERISA)

Present Law

Under present law, in the case of a single-employer defined bene-
fit pension plan with a funded current liability percentage of less
than 100 percent, a lien arises on all controlled group property in
favor of the plan 60 days after the due date of an unpaid required
contribution where the cumulative missed contributions exceed $1
million. The amount of the lien is the amount of the cumulative
missed contributions in excess of $1 million.

Explanation of Provision

The bill (1) eliminates the 60-day waiting period before the lien
arises, (2) eliminates the $1 million exclusion on amounts subject
to the lien, and (3) provides that the lien applies only to plans cov-
ered by the PBGC termination insurance program. Thus, for exam-
ple, the lien provision does not apply to plans maintained by a pro-
fessional services employer which do not have more than 25 active

part;(t):ipants or to plans maintained exclusively for substantial own-
ers.

Effective Date

The provision is effective for required contributions that become
due on or after the date of enactment.

30 Substantial owner is defined generally as an individual who (1) owns the entire interest in
an unincorporated trade or business, (2) in the case of a partnership, is a partner who owns
n}ore than 1to percent of thetﬁzpltf(l) or profits mt(irests in the partnership, or (3) in the case
of a corporation, owns more than 10 percent in value of the voti tock i
all the stock of the corporation. ne s of the corporation or
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Special Funding Rule for Certain Plans
(Section 769 of the Bill)

Present Law

Under certain circumstances, the PBGC may restore the oper-
ation of a plan that has terminated to the sponsor of the plan.
Treasury regulations set forth rules regarding the funding of plans
that have been terminated and then restored by the PBGC.

Explanation of Provision

The bill provides that any changes made by the bill to the fund-
ing rules of the Code or ERISA do not apply to certain plans. In
particular, such changes do not apply to a plan that, on the date
of enactment, is subject to a restoration payment schedule order is-
sued by the PBGC and that meets the requirements of Treasury
regulations.

Such changes do not apply to a plan maintained by an affected
air carrier (as defined in section 4001(a) of ERISA) and assumed
by a new plan sponsor pursuant to the terms of a written agree-
ment with the PBGC dated January 5, 1993, and approved by the
U.S. Bankruptcy Court on December 30, 1992.

The bill also provides that for the first 5 plan years beginning
after December 31, 1994, certain amortization amounts are not
taken into account in the calculation of offsets under section
412(1)(1)(A)Gi) of the Code (and the corresponding section of
ERISA). The amortization amounts that are not taken into account
are those established for plan years beginning after December 31,
1987, and before January 1, 1993, by reason of nonelective changes
under the frozen entry age actuarial cost method. 3! An example of
a nonelective change is a change in the method to redetermine the
unfunded liability so as to prevent the calculation of a normal cost
under the method that was negative. 32

Effective Date
The provision is effective on the date of enactment.

B. Part II-—Amendments Relating to Title IV of ERISA
Reportable Events
(Section 771 of the Bill; Section 4043 of ERISA)

Present Law

Under present law, the plan administrator is required to notify
the PBGC of the occurrence of certain events, called reportable
events, that may indicate possible risk to the financial status of the
plan or the PBGC insurance program. The plan administrator is to

31 This method is also known as the frozen initial liability methed. o

32 Under this funding method, the normal cost is generally determined by dividing (1) the
actuarial present value of future benefits less the sum of the actuarial value of the assets and
the unfunded liability by (2) a weighted temporary annuity factor that spreads the cost of the
plan over future years. If the sum of the actuarial value of assets and the unfunded liability
exceed the present value of future benefits, the normal cost under the method will be negative.
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notify the PBGC within 30 days after the plan administrator knows
or has reason to know that a reportable event has occurred. If an
employer making contributions under a plan knows or has reason
to know that a reportable event has occurred, the employer is to
notify the plan administrator of the reportable event.

Explanation of Provision

The bill provides that a contributing sponsor that knows or has
reason to know that a reportable event has occurred (as well as the
plan administrator) is responsible for reporting the event to the
PBGC, and repeals the requirement that an employer notify the
plan administrator of reportable events.

The bill adds a number of new events to the list of reportable
events. Under the bill, a reportable event occurs: (1) when a person
ceases to be a member of the controlled group; (2) when a contrib-
uting sponsor or a member of a contributing sponsor’s controlled
group liquidates in a case under title 11, United States Code, or
under any similar Federal law or law of a State or political subdivi-
sion of a State; (3) when a contributing sponsor or a member of a
contributing sponsor’s controlled group declares an extraordinary
dividend or redeems, in any 12-month period, an aggregate of 10
percent or more of the total combined voting power of all classes
of stock entitled to vote, or an aggregate of 10 percent or more of
the total value of shares of all classes of stock, of a contributing
sponsor and all members of its controlled group; (4) when, in any
12-month period, an aggregate of 3 percent or more of the benefit
liabilities of a plan covered by the PBGC insurance program are
transferred to a person that is not a member of the contributing
sponsor’s controlled group or to a plan maintained by a person that
is not a member of the contributing sponsor’s controlled group.

A contributing sponsor is required to notify the PBGC of the oc-
currence of one of the new reportable events at least 30 days in ad-
vance of the effective date of the event if (1) as of the close of the
preceding plan year, aggregate unfunded vested benefits of plans
maintained by the contributing sponsor (or controlled group mem-
bers) exceed $50 million, and (2) the funded vested benefit percent-
age of the plans is less than 90 percent.33 This advance notice re-
quirement does not apply to an event if the contributing sponsor
or the member of the contributing sponsor’s controlled group to
which the event relates is a person subject to the reporting require-
ments of section 13 or section 15(d) of the Securities Exchange Act
of 1934 or is a subsidiary (as defined for purposes of such Act) of
a person subject to such reporting requirements.

Any information provided to the PBGC with respect to a report-
able event generally is exempt from public disclosure.

Effective Date

The provision is effective for events occurring 60 days or more
after the date of enactment.

33 For these purposes, plans with no unfunded vested benefits and pl j i
IV of BRISA are dibmasmrda, and plans not subject to title
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Certain Information Required to be Furnished to the PBGC
(Section 772 of the Bill; new Section 4010 of ERISA)

Present Law

The PBGC receives certain financial information from plans pur-
suant to required filings with the Department of Labor and other
Governmental agencies.

Explanation of Provision

The bill authorizes the PBGC to require certain contributing
sponsors and controlled group members to submit to the PBGC
such information as the PBGC may specify by regulation. The re-
quired information may include information that the PBGC deter-
mines is necessary to determine plan assets and liabilities and cop-
ies of audited financial statements. A contributing sponsor or con-
trolled group member is subject to these information requirements
if: (1) the total unfunded vested benefits of all underfunded plans
sponsored by the controlled group exceed $50 million; (2) missed
funding contributions exceed $1 million and the conditions for im-
posing a lien for missed contributions have been met; or (3) there
are outstanding minimum funding waivers in an amount exceeding
$1 million, any portion of which remains unpaid. Any information
required to be provided to the PBGC under the provision would be
exempt from public disclosure.

Effective Date
The provision is effective on the date of enactment.

Enforcement of Minimum Funding Requirements

(Section 773 of the bill and Section 4003(e) of ERISA)

Present Law

Under present law, the Secretary of the Treasury generally inter-
prets and administers the minimum funding requirements. An ex-
cise tax applies with respect to the failure to satisfy the minimum
funding requirements. In addition, plan participants and fidu-
ciaries may bring suit under ERISA to enforce the minimum fund-
ing requirements. The Secretary of Labor may also bring suit to en-
force the minimum funding requirements if requested to do so by
a plan participant, fiduciary, or the Secretary of the Treasury. The
PBGC enforces a lien that arises in favor of the plan if missed re-
quired contributions exceed $1 million.

Explanation of Provision

The bill gives the PBGC the authority to bring suit to enforce the
minimum funding standards if the amount of missed required con-
tributions exceeds $1 million. The bill does not change existing au-

ih(i)rity of the Department of the Treasury or the Department of
abor.
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Effective Date

The provision is effective for minimum funding contributions that
become due on or after the date of enactment.

Phase Out of Variable Rate Premium Cap
(Section 774 of the Bill; Section 4006(a)(3) of ERISA)

Present Law

Single-employer defined benefit pension plans covered by the ter-
mination insurance program are required to pay a flat per-partici-
pant premium of $19. In addition, underfunded single-employer de-
fined benefit pension plans are required to pay an additional pre-
mium based on the amount of underfunding for vested benefits.
The additional premium is $9 per $1,000 of underfunding, and is
capped at $53 per participant. Thus, the maximum per-participant
premium for an underfunded plan is $72.

In determining the amount of underfunding for purposes of the
additional premium, benefits are valued using an interest rate
equal to 80 percent of the annual yield on 30-year Treasury securi-
ties for the month preceding the month in which the plan year be-
gins. The value of plan assets is determined using the actuarial
basis used for valuing assets for minimum funding purposes.

Explanation of Provision

The bill phases out the cap on the additional premium for under-
funded plans over three years, beginning with plan years beginning
on or after July 1, 1994. For plan years beginning on or after July
1, 1994, but before July 1, 1995, the maximum additional premium
is $53 per participant, plus 20 percent of the amount of the total
premium (determined without regard to the cap) in excess of $53.
For plan years beginning on or after July 1, 1995, but before July
1, 1996, the maximum additional premium is $53 per participant,
plus 60 percent of the amount of the total premium (determined
without regard to the cap) in excess of $53.

The bill also modifies the interest rate and asset valuation meth-
od to be used for purposes of determining the additional premium.
For plan years beginning on and after July 1, 1997, the interest
rate is 85 percent of the 30-year Treasury rate. For plan years be-
ginning during or after the first year in which the successor mor-
tality tables to GAM 83 as prescribed by the Secretary are first ef-

fective, the interest rate is 100 percent of the 30-year Treasury rate
and assets are valued at market value.

Effective Date

The provision is generally effective as described above. In the
case of regulated public utilities engaged in providing electric en-
ergy, gas, water, or sewerage disposal services (as defined in Code
section 7701(a)(33)(A)(i)), no premiums in excess of those under
present law are payable until the first plan year beginning on or
aft;qr the qarher of January 1, 1998, or the date that the regulated
utility begins to collect from customers rates that reflect the cost
incurred for additional premiums pursuant to a final and
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nonappealable determination by all public utility commissions that
the increased premium costs are recoverable from customers of the
utility.

Disclosure to Participants
(Section 775 of the Bill; and New Section 4011 of ERISA)

Present Law

ERISA requires that plan participants be provided with certain
information. One of these requirements is that, if the plan is less
than 70 percent funded, the annual report regarding the plan must
include the funded percentage of the plan. Plan administrators
must also provide participants with a summary plan description
(SPD) that advises participants of their rights, obligations, and eli-
gibility for benefits under the plan. If the benefits are guaranteed
by the PBGC, the SPD must include a summary of ERISA’s guar-
antee provisions and a statement that more information may be ob-
tained from the PBGC or the plan administrator. Department of
Labor regulations include a safe harbor statement that can be in-
cluded in the SPD to satisfy the requirements regarding the PBGC
guarantee.

Explanation of Provision

The bill amends title IV of ERISA to require that the plan ad-
ministrator of a plan that must pay the additional premium appli-
cable to underfunded plans must notify plan participants of the
plan’s funded status and the limits on the PBGC’s guarantee
should the plan terminate while underfunded, unless the plan is
exempt from the special funding rules for underfunded plans (other
than on account of the number of plan participants). For purposes
of this exception to the disclosure requirement, a plan’s funded cur-
rent liability percentage is determined without subtracting any
credit balance in the plan’s funding standard account from assets.
The notice will have to be provided in the time and manner pre-
scribed by the PBGC.

Effective Date

The provision is effective for plan years beginning after the date
of enactment.

Missing Participants
(Section 776 of the bill and new Section 4031 of ERISA)

Present Law

Under present law, one of the requirements of a standard termi-
nation is that the plan administrator distribute plan assets by pur-
chasing irrevocable commitments from an insurer in satisfaction of
all benefit liabilities that must be in annuity form and by otherwise
providing all benefit liabilities that need not be provided in annuity
form. Under PBGC rules, if the plan administrator has been unable
to locate participants after having made a reasonable effort to do
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so, the administrator must either purchase irrevocable commit-
ments to provide benefits for each participant who has not been lo-
cated or, in certain circumstances, deposit the amounts in a bank.

Explanation of Provision

The bill provides special rules for payment of benefits in the case
of participants under a plan terminating in a standard termination
whom the plan administrator cannot locate after a diligent search
(“missing participants”). The plan administrator is requiied to (1)
transfer a participant’s designated benefit to the PBGC or purchase
an annuity from an insurer to satisfy the benefit liability to the
participant, and (2) provide the PBGC with such information and
certifications with respect to such benefits or annuity as the PBGC
may specify. Any amounts transferred to the PBGC under the pro-
vision are treated as assets under a plan trusteed by the PBGC.

After a missing participant whose benefit was transferred to the
PBGC is located, if the plan could have distributed the benefit to
the participant in a single sum without participant or spousal con-
sent, the PBGC will pay the participant a single sum benefit equal
to the benefit paid to the PBGC, plus interest as specified by the
PBGC. In other cases (i.e., if the plan could not have distributed
the benefit in a single sum without consent), the PBGC will pay
a benefit based on the designated benefit and the actuarial as-
sumptions prescribed by the PBGC at the time that the PBGC re-
ceived the designated benefit. The PBGC will make such payments
available in the same forms and at the same times as a guaranteed
benefit would be paid, except that the PBGC can make a benefit
available in the form of a single sum if the plan provided such a
benefit.

A designated benefit is the single sum benefit the participant
would receive (1) under the plan’s actuarial assumptions in the
case of a distribution that can be made without participant or
spousal consent, (2) under the PBGC assumptions in effect on the
date that the designated benefit is transferred to the PBGC, in the
case of a plan that does not pay any single sums other than those
that can be made without consent, or (3) under the assumptions of
the PBGC or the plan, whichever provides the higher single sum,
in the case of a plan that does pay a single sum other than those
that do not require consent.

The qualification requirements of the Code are amended to pro-
vide that a plan will not be treated as failing to satisfy those re-
quirements merely because it provides for benefits to missing par-
ticipants as provided in the bill.

Effective Date

The provision is effective with respect to distributions that occur

in plan years beginning after final regulations implementing the
provision are adopted by the PBGC.
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Modification of Maximum Guarantee for Disability Benefits
(Section 777 of the Bill; Section 4022(b) of ERISA)

Present Law

The PBGC guarantee generally applies to a disability benefit if
the benefit is in the form of an annuity payable because of perma-
nent and total disability and the participant became disabled be-
fore the plan termination date. As is the case with other benefits,
the PBGC guarantee is reduced if the benefit begins before age 65.

Explanation of Provision

Disability benefits are exempted from the age reduction in the
maximum PBGC insurance amount, if the participant has been de-
termined to be entitled to social security benefits on account of dis-
ability.

Effective Date

The provision is effective for terminations for which a notice of
intent to terminate is filed or for which the PBGC institutes termi-
nation proceedings on or after the date of enactment.

Procedures to Facilitate the Distribution of Termination Benefits

(Section 778 of the Bill; Sections 4041(b) and (c) of ERISA)

Remedies for Noncompliance with Requirements for Standard Ter-
minations

Present Law

Under present law, a single-employer defined benefit pension
plan can terminate in a standard termination only after the plan
administrator notifies participants of the termination, issues indi-
vidual benefit notices to participants, and files a notice with the
PBGC that includes an enrolled actuary’s certification of suffi-
ciency. The PBGC has 60 days to review the proposed termination.
If the PBGC does not issue a notice of noncompliance nullifying the
proposed termination, the plan administrator may distribute plan
assets.

If the plan administrator fails to give all participants advance
notice of how their benefits were computed or fails to fully comply
with other procedural requirements designed to protect partici-
pants, the PBGC generally is required to issue a notice of non-
compliance and nullify the termination.

Explanation of Provision

The bill provides that the PBGC is not required to issue a notice
of noncompliance (and nullify a termination) in the case of failure
to meet procedural requirements with respect to the termination if
it determines that it would be inconsistent with the interests of
participants and beneficiaries to issue the notice.
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Effective Date

The provision applies with respect to standard terminations for
which the PBGC has not, as of the date of enactment, issued a no-
tice of noncompliance that has become final, or otherwise issued a
final determination that the plan termination is nullified.

Distress Termination Criteria for Banrking Institutions

Present Law

Under present law, a plan may terminate in a distress termi-
nation only if the contributing sponsor and each member of the
controlled group of the contributing sponsor meet one of three fi-
nancial distress standards. One of the standards of financial dis-
tress is that the entity is liquidating in bankruptcy or insolvency
proceedings under title 11 of the United States Code or under any
similar law of a State or political subdivision of a State.

Explanation of Provision

The bill provides that a proceeding under title 11 of the United
States Code or any similar Federal law qualifies as a standard for
distress criteria. This standard applies, for example, to bank insol-
vency receivership actions.

Effective Date

The provision is effective as if included in the SEPPAA. Thus, it
is effective with respect to notices of intent to terminate filed with
the PBGC on or after January 1, 1986.

TITLE VIII—PIONEER PREFERENCES

The provisions in Title VIII are within the jurisdiction of the
Committee on Commerce, Science, and Transportation.

D. VOTE OF THE COMMITTEE IN REPORTING THE BILL

In compliance with section 133 of the Legislative Reorganization
Act of 1946, the Committee states that S. 2467 was ordered favor-
ably reported, without amendment, by a vote of 19-to-0.

E. REGULATORY IMPACT OF THE BILL

_ In compliance with paragraph 11(b) of Rule XXVI of the Stand-
ing Rules of the Senate, the Committee states that the bill will not
significantly regulate any individuals or businesses, will not impact
on the personal privacy of individuals, and will result in no signifi-
cant additional paperwork.



PART II. REPORT OF THE COMMITTEE ON
AGRICULTURE, NUTRITION, AND FORESTRY

The Committee on Agriculture, Nutrition, and Forestry to which
was referred the bill S. 2467, having considered the same, reports
the bill without recommendation.

A. BRIEF EXPLANATION

The provisions of the Agriculture, Sanitary and Phytosanitary
Igllcfasures, and Standards Titles of S. 2467 are briefly described

elow.

The bill, pursuant to Article 4 of the Agreement on Agriculture,
prohibits the imposition under section 22 of the Agricultural Ad-
justment Act of any quantitative limitation or fee on imports of a
World Trade Organization (WTO) Member. The United States will
convert its import quotas under section 22 to tariff rate quotas for
imports from WTO Members.

The Meat Import Act of 1979 is repealed and replaced by a tariff
rate quota on ’l))eef imports. The President may proclaim an in-
crease in the tariff-rate quota for beef if the President determines
that an increase is necessary to implement bilateral agreements be-
tween the United States and Argentina and the United States and
Uruguay.

The bill repeals sections 701 and 703 of the Trade Agreements
Act of 1979, and amends Section 702 of the Act to implement
tariffication commitments of the United States regarding imports
of cheese and chocolate crumb.

The bill directs the President to take such action as may be nec-
essary to ensure that imports of goods subject to the tariff rate
quotas established by the agreement do not disrupt the orderly
marketing of commodities in the United States.

The bill also allows the President to increase, on a temporary
basis, tariff rate quotas for agricultural products due to inadequate
supply. The Secretary of Agriculture shall monitor the domestic
supply of agricultural products subject to tariff rate quotas and
shall advise the President when the total domestic supply of such
products may be inadequate to meet domestic demand at reason-
able prices.

The bill provides special agricultural safeguard authority, con-
sistent with Article 5 of the Agreement, to the President. The
President shall publish a list of special safeguard agricultural
goods, determine the appropriateness of imposing a price-based
safeguard or a volume-based safeguard, the amount of any duty to
be imposed, the period such duty shall be in effect, and any other
terms and conditions applicable to the duty. The Secretary of Agri-
culture shall advise the President on the exercise of this authority.

The bill amends the Agricultural Trade Act of 1978 to remove
the unfair trade practices limitation on the use of the Export En-

(203)



204

hancement Program (EEP). The EEP is to be used to encourage the
commercial sale of United States agricultural commodities in world
markets at competitive prices.

The bill extends funding for the EEP through 2001, and requires
that the program be administered, as determined by the President,
in a manner consistent with the obligations undertaken by the
United States in the Uruguay Round Agreements.

Likewise, the bill amends the Agricultural Trade Act of 1978 by
removing the “adverse effects of unfair foreign trade practices” lim-
itation on the use of Market Promotion Program funds by the Sec-
retary of Agriculture.

The bill amends the Food Security Act of 1985 to extend author-
ization for the Dairy Export Incentive Program (DEIP) through
2001.

The bill also amends the Food Security Act of 1985 to authorize
the Secretary of Agriculture to sell dairy products for export con-
sistent with the obligations undertaken by the United States as set
forth in the Uruguay Round Agreements if the disposition of the
commodities will not interfere with the usual marketings of the
United States nor disrupt world prices of agricultural commodities
and patterns of commercial trade.

The bill reaffirms the commitment of the United States to provid-
ing food aid to developing countries. The bill expresses the sense
of Congress that the President should initiate consultations with
other donor nations to consider appropriate levels of food aid com-
mitments and that the United States should increase its contribu-
tion of bona fide food assistance to developing countries consistent
with the Agreement on Agriculture.

The bill amends the Omnibus Budget Reconciliation Act of 1993
(which amended the Agricultural Adjustment Act of 1938 and the
Agricultural Act of 1949), if the President proclaims a tariff-rate
quota on tobacco imports pursuant to Article XXVIII of the General
Agreement on Tariffs and Trade (GATT). Current U.S. domestic-
content requirements for cigarettes, the types of imported tobacco
subject to budget deficit assessments (BDA), and the continuation
of BDAs and inspection fees on imported tobacco would all be af-
fected if the President makes such a proclamation.

In amending the Tariff Act of 1930, the bill makes available duty
drawback for imported tobacco subject to the over-quota rate of
duty established under a tariff rate quota.

The bill also grants authority to the President, after consultation
with the Committee on Finance and the Committee on Ways and
Means, to proclaim the reduction or elimination of any duty on
cigar binder and filler tobacco, wrapper tobacco, or oriental tobacco
set forth in Schedule XX.

The bill requires the President to report to Congress on the ex-
tent to which Canada is complying with its obligations under the
Uruguay Round Agreements with respect to dairy and poultry
products and with its related obligations under the NAFTA.

The bill also requires the Secretary of Agriculture to conduct a
study to determine the effects of the Uruguay Round Agreements
on the Federal milk marketing order system.

The bill makes available additional program funding in fiscal
year 1995 to be used by the Commodity Credit Corporation (CCC)
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consistent, as determined by the President, with the Uruguay
Round Agreement obligations of the United States, for authorized
export promotion, foreign market development, export credit fi-
nancing, and promoting the development, commercialization, and
marketing of products resulting from alternative uses of agricul-
tural commodities.

The bill amends the Trade Agreements Act of 1979 to require the
standards information center of the Department of Commerce to
make available relevant documents about the sanitary or
phytosanitary measures maintained by a Federal agency or agency
of a State or local government. Such documentation also includes
procedures for risk assessment, the determination of the levels of
appropriate sanitary and phytosanitary protection, and the mem-
bership, participation, and bilateral and multilateral arrangements
of Federal Government and State and local governments regarding
sanitary and phytosanitary measures.

The bill amends the Railway Car inspection Act of 1942 to strike
specific reference to Mexico.

The bill amends the Federal Plant Pest Act to remove the re-
quirement for a general or specific permit issued by the Secretary
of Agriculture to accompany the movement through the United
States or import into the United States of any plant pest. Move-
ment of plant pests within the United States or imported into the
United States must now be in accordance with such regulations as
the Secretary may promulgate to prevent the dissemination into
the United States, or interstate, of plant pests.

Likewise, the bill amends the Plant Quarantine Act to remove
the requirement for a permit issued by the Secretary of Agriculture
to accompany the import or entry into the United States of any
nursery stock. Import or entry of nursery stock into the United
States must now be in accordance with such regulations as the Sec-
retary may promulgate to prevent the dissemination into the Unit-
ed States of plant pests.

The bill amends the Honeybee Act of 1922 to remove the prohibi-
tion of imports of honey bees and honeybee semen into the United
States. The Secretary of Agriculture is now granted authority to
prohibit or restrict the importation or entry of honeybees or honey-
bee semen into the United States to protect the health of honey-
bees and prevent the introduction of undesirable germ plasm and
species of honeybees into the United States.

The bill amends the Federal Noxious Weed Act of 1974 so that
movement into or through the United States of any noxious weeds,
as identified by regulation by the Secretary of Agriculture, shall be
in accordance with such conditions as the Secretary may prescribe
by regulation to prevent the dissemination into the United States,
or interstate, of such noxious weeds. This amendment removes the
general prohibition on movement into or through the United States
of noxious weeds.

The bill amends the Tariff Act of 1930 to expand the Secretary
of Agriculture’s authority to permit the importation of certain ani-
mals and types of meat from a region if the Secretary determines
that the region is and is likely to remain a region of low prevalence
for rinderpest and foot-and-mouth disease.
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The bill amends the Act of August 30, 1890, to grant the Sec-
retary of Agriculture general authority to prohibit or restrict by
regulation the importation or entry into the United States of cer-
tain animals that are diseased, infected or have been exposed to an
infection.

The Act of August 30, 1890, is further amended to make discre-
tionary on the part of the Secretary of Agriculture the inspection
of any imported animal covered under this Act for the purposes de-
scribed in the Act. Likewise the prohibition or restriction from
placement on any vessel of animals for export found to be a threat
to other animals because of disease or infection is made discre-
tionary on the part of the Secretary. The bill further strikes the
Secretary’s authority to waive any provision of subsection (a) of the
Act for shipments between the United States and Canada and Mex-
ico.

The bill amends the Act of May 6, 1970, to expand the Sec-
retary’s authority to cooperate beyond North America with other
countries, breeders’ organizations, or individuals regarding impor-
tation of animals into and through the international animal quar-
antine station of the United States and to charge and collect rea-
sonable fees for use of the facilities of such station from importers.

The bill amends the Poultry Products Inspection Act to require
that all poultry, poultry parts, or poultry products imported into
the United States capable for use as human food demonstrate
through inspection a level of sanitary protection equivalent to that
achieved under United States standards. These imports shall also
have been processed in facilities and under conditions that achieve
a level of sanitary protection equivalent to that achieved under
United States standards. The bill also provides direction to the Sec-
retary of Agriculture for use in determining whether a standard of
an exporting country is equivalent in achieving a level of sanitary
protection achieved under the United States standard.

Likewise, the bill amends the Federal Meat Inspection Act to re-
quire certification by the Secretary of Agriculture prior to importa-
tion into the United States that foreign plants exporting carcasses
or meat or meat products have complied with requirements that
achieve a level of sanitary protection equivalent to that achieved
under United States requirements and all other provisions of this
Act and regulations issued under this Act. The bill also provides di-
rection to the Secretary of Agriculture for use in determining
whether a standard of an exporting country is equivalent in achiev-
ing a level of sanitary protection achieved under the United States
standard.

The bill also amends the Trade Agreements Act of 1979 to im-
prove public information about the activities of international stand-
ard-setting organizations. The Act is also amended to codify in U.S.
law the definition of equivalence under Article 4 of the Agreement
on the Application of Sanitary and Phytosanitary Measures (S&P
Agreement).

The bill also adds a new section to the Trade Agreements Act of
1979 to codify generally in U.S. law the definition of equivalence
under Article 4 of the S&P Agreement. The bill further instructs
the Food and Drug Administration (FDA) to provide public notice
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and opportunity for comment prior to determining that a foreign
country’s S&P measure is equivalent to an FDA S&P measure.

B. PURPOSE AND NEED

S. 2467 approves and implements the Uruguay Round Agree-
ment negotiated by the United States and other members of the
General Agreement on Tariffs and Trade (GATT).

The implementing bill makes certain changes in United States
law that are necessary or appropriate to implement the agreement.
This report discusses sections 401 through 405, sections 411 and
412, sections 421 through 426, sections 431 and 432, section 441,
and section 451 of the implementing bill, covering the Agreement
on Agriculture and the S&P Agreement and the Agreement on
Technical Barriers to Trade.

Most changes in United States law and regulation implementing
the Agreement will apply only with respect to members of the
GATT. United States law and practice with respect to other coun-
tries, their nationals, and firms will generally be left undisturbed.

C. COMMITTEE CONSIDERATION

The Committee held a hearing on April 20, 1994, to discuss the
implications of the proposed Uruguay Round Agreement.

Witnesses at the hearing included: Agriculture Secretary Mike
Espy and the U.S. Trade Representative, Michael Kantor.

The Committee met on October 4, 1994, and approved a motion
to report S. 2467 “The Uruguay Round Agreements Act” without
recommendation. Senators Feingold, Heflin, and Helms asked to be
recorded as voting no.

D. ROLL CALL VOTES

In accordance with paragraphs 7(b) of Rule XXVI of the Standing
Rules of the Senate, it is announced that no roll call votes were
taken with respect to Committee action on S. 2467.

Summary

The Agreement on Agriculture will reduce the subsidies and
other market-distorting practices that have limited U.S. agricul-
tural exports to markets around the world. It strengthens multilat-
eral rules for trade in agricultural products and requires WTO
Members to reduce protection against imports, trade-distorting do-
mestic support programs, and export subsidies. U.S. negotiators
ﬁroceeded in the belief that making agricultural trade more mar-
ket-oriented will result in higher commodity prices and increased
incomes for U.S. producers. )

The Agreement provides multilaterally agreed rules and dis-
ciplines for agricultural trade in three principal areas: (1) market
access, (2) domestic support measures, and (3) export subsidies. In
many cases, the operation of these rules is linked to particular
commitments by each WTO Member contained in that WT'O Mem-
ber’s schedule annexed to the Marrakesh Protocol to the GATT
1994. Each WTO-Member schedule sets forth the Member’s com-
mitments regarding access to its market for imports of agricultural
products and the maximum amount of domestic support and export
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subsidies made available to its agricultural products. The Agri-
culture Agreement also establishes a Committee on Agriculture
that will monitor the implementation of WTO Members’ commit-
ments.

The S&P Agreement explicitly recognizes that countries have a
legitimate need for regulations to protect human, animal, and plant
life and health (which includes food safety regulations), and to es-
tablish the level of protection of life and health that they deem ap-
propriate. The provisions of the S&P Agreement are designed to
preserve the ability of governments, which include state and local
governments, to act in this area while guarding against the use of
unjustified S&P measures as a way to protect domestic industry.
The Agreement sets up requirements and procedures that are in-
tended to distinguish between legitimate and protectionist meas-
ures. The Agreement also will facilitate harmonizing these meas-
ures among WTO Members, where appropriate. At the same time,
the Agreement safeguards the ability of governments to protect
human, animal, and plant life and health, including inspecting im-
ported goods to determine they are safe.

The S&P Agreement relies on whether a sanitary or
phytosanitary measure has a basis in science and is based on a risk
assessment. A strict requirement for non-discriminatory treatment
is not possible for S&P measures, since such measures frequently
discriminate against imported goods or goods from a particular for-
eign country because those goods pose a different risk of a plant
or animal pest or disease. Under the S&P Agreement, discrimina-
tion is allowed as long as it is not arbitrary or unjustifiable.

E. SECTION-BY-SECTION ANALYSIS
Section 22 Amendments

(Section 401)

The implementing bill amends section 22 of the Agricultural Ad-
justment Act and other laws that refer to section 22 to conform
withtArticle 4.2 and other provisions of the Uruguay Round Agree-
ment.

Section 401(a)(1) of the implementing bill amends section 22 to
prohibit the application of quantitative import limitations or fees
on products from WTO Members. In the case of wheat, however,
section 22 fees may be imposed through September 11, 1995, in
recognition of the Memorandum of Understanding between the
}szti%csl) 4States and Canada, which became effective on September

_ The bill preserves Presidential authority to impose quantitative
limitations or fees under section 22 with respect to imports of agri-
cultura}l products from countries that are not WT'O Members.

Section 401(b) makes conforming amendments to several trade
laws to reflect the conversion of current section 22 import restric-
tions to tariff-rate quotas pursuant to Schedule XX. In addition,
section 401(b) amends the special import quotas for cotton provided
in section 103B of the Agricultural Act of 1949 (which complement
the existing section 22 import quotas on cotton by permitting in-
creased cotton imports under certain conditions) to convert these
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quotas from quantitative quotas to tariff-rate quotas. This change
is necessary to implement tariffication.

Section 401(b) also makes technical amendments to simplify the
names of the tariff-rate quotas, so that the tariff-rate quota under
section 103B(a)(5)(F) will be referred to henceforth as the “special
import quota” and the tariff-rate quota under section 103B(n) will
be referred to as the “limited global import quota.”

Cheese and Chocolate Crumb Imports

(Section 402)

The bill makes the necessary amendments to sections 701, 702,
and 703 of the Trade Agreements Act of 1979 (1979 Act) to imple-
ment U.S. tariffication commitments. Sections 701 and 703 of the
1979 Act currently impose certain non-tariff restrictions on the im-
portation of cheese and chocolate crumb. The bill repeals sections
701 and 703, because the United States will convert these restric-
tions to tariff-rate quotas.

Section 402 of the bill also amends section 702 of the 1979 Act
to remove the provision requiring the President to impose quan-
titative restrictions on cheese where price-undercutting conditions
exist. Imposing a quantitative import restriction would be incon-
sistent with the obligations of Article 4.2 of the Agreement on Agri-
culture. Additional U.S. note 13 to Chapter 4 of Schedule XX, how-
ever, specifically states, in connection with U.S. tariff-rate quotas
for cheeses, that the United States retains the right to impose fees
on within-quota quantities where the price-undercutting conditions
of section 702 exist.

Meat Import Act

(Section 403)

The Meat Import Act of 1979 generally requires quantitative lim-
its on the importation of meat articles (defined as certain types of
beef, veal, goat, and sheep meat) into the United States if it is esti-
mated that imports will exceed a specified trigger level. The im-
port-limiting effect of the Meat Import Act has been achieved
through the negotiation of voluntary restraint agreements with
major supplier countries on the covered products. Section 403 of
the implementing bill repeals the Meat Import Act to conform to
U.S. commitments under the Agreement on Agriculture not to
maintain this type of quantitative import restriction and replaces
the Act with a tariff-rate quota.

Administration of Tariff-Rate Quotas

Section 404

The President has broad authority under section 22 of the Agri-
cultural Adjustment Act and the Meat Import Act of 1979 to ad-
minister the import restrictions provided under those Acts. The bill
provides the President with similar authority to administer the tar-
iff-rate quotas replacing these measures.
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Orderly Marketing and Inadequate Supply

Section 404(a) of the implementing bill requires the President to
take such action as may be necessary to ensure that imports under
the new tariff-rate quotas do not disrupt the orderly marketing of
agricultural commodities in the United States. Under this author-
ity, the President could, for example, issue licenses or otherwise act
to avoid having the entire in-quota quantity of a commodity enter
at one time, which could disrupt the orderly marketing of the com-
modity in the United States. However, in administering the tariff-
rate quotas on cheese or dairy products in Schedule XX, the Ad-
ministration will not auction licenses to import in-quota quantities.

Section 404(b) of the bill authorizes the President to expand tem-
porarily the in-quota quantity of a tariff-rate quota where there
would ctherwise be an inadequate supply of an agricultural product
due to natural disaster, disease, or major national market disrup-
tion. The language for this authority is drawn from the language
in the Meat Import Act of 1979 and is analogous to the authority
the President has exercised with respect to section 22 import re-
strictions. In making any decisions with respect to cotton under
this authority, the President will take into account whether any
s%gacial import quota or limited global import quota for cotton is in
effect.

Under section 404(c) of the implementing bill, the Secretary of
Agriculture will, as appropriate, monitor the domestic supply of
products subject to tariff-rate quotas and advise the President
when conditions exist for action under the “inadequate supply” pro-
vision of section 404(b).

Coverage of Tariff Rate Quotas

Section 404(d) of the implementing bill establishes authority for
the President to modify the coverage of tariff-rate quotas under
several circumstances.

First, section 404(d) authorizes the President to exempt certain
items from the over-quota rate of duty. These exclusions generally
continue the exclusions currently provided in U.S. note 2 to sub-
chapter IV of HTSUS chapter 99.

Second, section 404(d) authorizes the President, subject to the
congressional consultation and layover requirements of section 115
of the bill, to modify the coverage of a tariff-rate quota in the event
of a reclassification of an item by the Customs Service. From time
to time, the Customs Service may change an article’s tariff classi-
fication. When the reclassification changes the coverage of a tariff-
rate quota, it may be necessary to modify the tariff-rate quota to
maintain the coverage negotiated in the Uruguay Round. For ex-
ample, a reclassification may result in removing an article from the
coverage of the tariff-rate quota, creating an unintended loophole.
Conversely, a reclassification might bring within the coverage of a
tariff-rate quota an article that was not intended to be covered.

Third, section 404(d) authorizes the President to allocate the in-
quota quantity of a tariff-rate quota among supplying countries,
and to modify the allocation. The President currently has authority
both under section 22 of the Agricultural Adjustment Act and the
Meat Import Act of 1979 to allocate quotas under those acts among
supplying countries. The bill provides the President with authority
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to allocate the tariff-rate quotas that take the place of those quotas
pursuant to tariffication under the Uruguay Round.

Fourth, section 404(d) authorizes the President to increase the
tariff-rate quota for beef to implement agreements reached with
Uruguay and Argentina in March 1994. Under these side agree-
ments, the United States has agreed to increase the in-quota quan-
tity of the tariff-rate quota for beef to provide Uruguay and Argen-
tina with 20,000 tons of access in the event that the United States
determines that fresh, chilled, and frozen beef from these countries
meets U.S. health and safety standards.

Finally, with respect to the U.S. sugar tariff-rate quota, which is
bound in Schedule XX, section 404(d) authorizes the President to
re-proclaim additional U.S. note 3 to HTSUS chapter 17. Note 3,
which provides for the administration of the current tariff-rate
quota for sugar, was proclaimed under the authority of the existing
sugar tariff-rate quota. Since the United States will impose a new
tariff-rate quota pursuant to its Uruguay Round commitments, the
President will re-proclaim Note 3, but modify it to reflect the
changes in the tariff-rate quota resulting from tariffication. These
modifications include deleting Note 3’s reference to establishing the
quota period, and changing the provisions in Note 3 on duty draw-
back, since section 404(e)(5)(A) of the bill limits the availability of
drawback of over-quota tariff amounts for a tariff-rate quota on an
agricultural product.

Conforming Amendments

Section 404(e) amends the Caribbean Basin Economic Recovery
Act (CBERA), the Andean Trade Preference Act (ATPA), the Gener-
alized System of Preferences (GSP) statute, and General Note 3(a)
to the HTSUS (relating to insular possessions) to specify that any
special duty preference afforded under these laws will be applicable
only to the in-quota amount of a tariff-rate quota. Over-quota im-
ports from CBERA, ATPA, or GSP countries, or U.S. insular pos-
sessions, will in all cases be subject to the higher rate of duty.

Section 313 of the Tariff Act of 1930 provides for the drawback
of customs duties paid on the entry or withdrawal of goods from
warehouse for consumption in the United States. Making duty
drawback freely available for imports entering at the over-quota
rate of a tariff-rate quota would remove the protection that tariff-
rate quotas are intended to provide. That is because exports would
operate as a “credit” that would allow additional duty-free imports
above the quantities eligible for the in-quota rate and hence expand
the access levels negotiated with U.S. trading partners.

Accordingly, for over-quota duties paid, section 404(e)}(5)XA) of the
implementing bill restricts drawback to that available under sec-
tion 313(jX1) of the Tariff Act of 1930. Under subsection (j)X(1),
drawback is only available on the product’s supervised destruction
or exportation in the same condition in which it was imported. The
effective date for section 404(e)(5)(A) is the earlier of January 1,
1995, or the date of entry into force of the WT'O Agreement for the
United States. For tobacco products only, manufactured, direct-
identification duty drawback under section 313(a) will also be
available to tobacco products subject to an over-quota tariff rate in
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the event that the President imposes a tariff-rate quota under the
authority provided in section 421 of the bill.

Section 404(e) also makes a conforming amendment to section
358e(f) of the Agricultural Adjustment Act of 1938 to reflect the au-
thority provided under section 403(b) of the bill to increase tempo-
rarily the in-quota quantity of a tariff-rate quota.

Special Agricultural Safeguard Authority

(Section 405)

Section 405 of the bill provides the President authority to imple-
ment the special safeguard provisions of Article 5 of the Agreement
on Agriculture. In implementing section 405, the Administration
recognizes that the special safeguard for agricultural goods must
operate in a timely and effective manner. The Committee expects
that the Secretary of Agriculture and the President will act as nec-
essary to preserve and maintain the benefits of the safeguard au-
thority for U.S. agricultural producers. The Committee also antici-
pates that the President will work closely with the Secretary to use
the special agricultural safeguard authority. The special safeguard
will operate in conformity with Article 5 of the Agreement.

Export Programs

(Section 411)
Export Enhancement Program

Section 301 of the Agricultural Trade Act of 1978 requires the
CCC to operate the EEP. While the United States and other agri-
cultural exporting countries agreed to reduce export subsidies in
the Uruguay Round, and the Agreement on Agriculture establishes
annual ceilings by commodity group with respect to both the quan-
tity and the budgetary outlays for export subsidies, there are no
additional constraints on export subsidies.

Accordingly, section 411(a) of the implementing bill extends the
EEP through 2001, while requiring the CCC to administer the pro-
gram in a manner consistent with the U.S. Uruguay Round com-
mitments. The bill also removes the requirement in U.S. law that
EEP be used only to discourage unfair trade practices. No similar
statutory change is required for four U.S. export subsidy pro-
grams—the DEIP, the Sunflowerseed and Cottonseed Qil Assist-
ance programs, and CCC dairy export sales—because there are no
similar statutory restrictions on their operations. The Committee
expects the Administration to use its best efforts to utilize fully all
gxport-asmstance programs for the benefit of U.S. agricultural pro-

ucers.

Combatting subsidized competition in third WTO Member mar-
kets will remain a priority for the United States for two reasons.
First, the European Union, in general, has higher export subsidy
ceilings than does the United States, though it is also subject to the
same percentage reduction commitments as is the United States.
Therefore, there will continue to be a need to protect U.S. export
markets abroad from subsidized competition. Secondly, the Agree-
ment on Agriculture requires further multilateral negotiations on
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trade-distorting agricultural subsidies and import protection in five
years. The use of U.S. subsidies in the interim should help induce
the European Union and others to agree on further reductions in
those negotiations.

The CCC will also administer egg EEP initiatives in a manner
to maximize benefits to the entire U.S. egg industry. In particular,
the CCC will make efforts to enable the U.S. egg industry to main-
tain a strong presence in Hong Kong.

Dairy Export Incentive Program (DEIP).—Section 153 of the Food
Security Act of 1985 requires the CCC to operate a DEIP The pro-
gram operates in a manner similar to the EEP, but is limited to
dairy products. Section 411(b) of the implementing bill extends the
DEIP through 2001. The Committee directs the Secretary of Agri-
culture to make the maximum level of dairy export sales under the
DEIP consistent with United States obligations under the Uruguay
Round Agreement.

CCC Dairy Export Sales.—Section 1163(a) of the Food Security
Act of 1985 currently requires the Secretary of Agriculture annu-
ally through fiscal year 1995 to sell for export not less than 150,000
metric tons of dairy products, including not less than 100,000 met-
ric tons of butter and not less than 20,000 metric tons of cheese,
out of CCC-owned stocks. Because export sales of these products by
CCC under section 1163(a) are usually at world prices, which nor-
mally are lower than domestic U.S. prices, the export sales are sub-
ject to U.S. export subsidy volume and budgetary outlay commit-
ments under the Agreement.

To ensure conformity with U.S. Uruguay Round commitments,
section 411(c) of the implementing bill amends section 1163 to au-
thorize, rather than mandate CCC to make such sales, and to re-
move the minimum sales level requirements described above.

Market Promotion Program (MPP).—Section 203 of the Agricul-
tural Trade Act of 1978 establishes a MPP. Section 411(d) of the
implementing bill provides that MPP assistance need no longer be
targeted at the unfair trade practices of U.S. trading partners. This
requirement was removed since other countries that subsidize their
agricultural exports do not have similar restrictions. Furthermore,
such restrictions are not required by the Agreement on Agriculture.

The Export Credit Guarantee Program, one of U.S. agriculture’s
most effective tools, is among the programs exempt from reduction
commitments under the Agreement on Agriculture. However, cur-
rent use of this program is well below both historic and authorized
levels. Recent political, economic, and social changes are creating
private sectors in many countries throughout the world that could
participate in agricultural trade with the United States if fmanc1ng
were available. The Committee expects the CCC will consider how
to restructure and fully utilize export credit and guarantee pro-
grams, taking into account the importance of these newly emerging
markets. .

Food Aid.—Section 411(e) of the bill responds to the Ministerial
Decision on Measures Concerning the Possible Negative Effects of
the Reform Programme on Least-Developed and Net Food-Import-
ing Developing Countries. Section 411(e) reaffirms the U.S. com-
mitment to provide food aid, and expresses the sense of the Con-
gress that the President should initiate consultations with other
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donor nations to consider appropriate levels of food aid commit-
ments to meet the legitimate needs of developing countries. It also
expresses the sense of the Congress that the United States should
increase its contribution of bona fide food assistance to developing
countries, consistent with the Agreement on Agriculture.

Other Conforming Amendments

(Section 412)

Several statutes (Public Law 98—332, Public Law 98-151, and 7
U.S.C. 1853) currently mandate the use of export subsidies for var-
ious agricultural products. Section 412 of the implementing bill re-
peals these provisions to avoid any potential conflict with U.S. ex-
port subsidy reduction commitments.

Authority for Certain Actions Under Article XXVIII

(Section 421)

Section 421 of the bill authorizes the President to proclaim tariff
increases under section 125 of the Trade Act of 1974 on certain to-
bacco products up to 350 percent ad valorem above the rates exist-
ing on January 1, 1975, for those products.

Tobacco Imports

(Section 422)

Section 422 of the bill addresses several provisions of section
1106 of the Omnibus Budget Reconciliation Act of 1993, which
amended the Agricultural Adjustment Act of 1938 and the Agricul-
tural Act of 1949, concerning tobacco. The section’s provisions will
enter into force only if the President proclaims a tariff-rate quota
pursuant to Article XXVIII of the GATT. If the President issues
such a proclamation, the bill would make section 1106(a) of the
1993 Act inapplicable with respect to cigarette production after
1994. Section 1106(a) requires U.S. cigarette producers to use at
least 75 percent U.S. tobacco in the manufacture of their cigarettes
or pay a domestic marketing assessment.

Second, if the President issues a proclamation, section 422 would
make budget deficit assessments on imported flue-cured, burley,
and other kinds of tobacco identical to such assessments on the
same kinds of domestic tobacco. In effect, this would exempt ori-
ental tobacco from these assessments; oriental tobacco is not pro-
duced in the United States. Third, the bill would authorize the
President to waive the budget deficit assessments and no-net cost
assessments on imports, and waive the provision on inspection fees
applicable to imports under section 1106, if the President deter-
mines that applying such waivers are necessary or appropriate pur-
gl;a?t to an international agreement entered into by the United

ates.
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Tobacco Proclamation Authority

(Section 423)

Section 423 of the bill provides authority to proclaim the reduc-
tion or elimination of any duty on cigar binder and filler tobacco,
wrapper tobacco, or oriental tobacco, following consultations with
the Ways and Means and Finance Committees.

Report to Congress on Access to Canadian Dairy
and Poultry Markets

(Section 424)

Section 424 of the bill addresses access to Canadian dairy and
poultry markets. No later than six months after entry into force of
the Uruguay Round agreements, the President is required to sub-
mit a report to Congress on the extent to which Canada is comply-
ing with its obligations under the Uruguay Round agreements and
its related obligations under the North American Free Trade
Agreement with respect to dairy and poultry products.

Study of Milk Marketing Order System

(Section 425)

Section 425 of the bill requires the Secretary of Agriculture to
conduct a study of the effects of the Uruguay Round Agreements
on the Federal milk marketing order system. The Secretary is re-
quired to report to Congress no later than six months after the
entry into force of the WT'O Agreement for the United States.

Additional Program Funding

(Section 426)

Section 426 of the bill makes funds available for CCC programs.
These funds are in addition to appropriated funds made available
to CCC. CCC programs that could receive funding under section
426 include export promotion, foreign market development, export
credit programs, and programs to develop, commercialize, and mar-
ket alternative uses for agricultural products.

The Committee takes seriously the Administration’s commitment
to provide additional funding for CCC programs as provided for in
correspondence between the President and the Committee Chair-
man, and the Acting Director for Management and Budget and the
Committee Chairman. The Committee directs the Administration
to honor its agreement with the agriculture community to utilize
fully the funding made available under this section.

S&P
Sanitary and Phytosanitary Measures

(Section 431)

Section 431(a) amends section 414 of the Trade Agreements Act
of 1979 to implement the transparency provisions of Article 7 and
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Annex B of the S&P Agreement. Section 414 of the 1979 Act estab-
lished a standards information center in the Department of Com-
merce that collects and makes available to the public information
regarding product standards, including those at the local, state,
and federal levels. The center currently serves as the inquiry point
under the NAFTA for sanitary and phytosanitary measures in the
United States.

The amendment adds a new subsection (c) to section 414, ex-
panding the responsibilities of the center to ensure that it meets
the requirements for inquiry points set out in Annex B of the S&P
Agreement. Under the amendment, the center will make available
to the public: (1) Federal, State, and local S&P measures of general
application; (2) Federal, State, and local agency procedures for risk
assessment; (3) determinations by such agencies concerning the
levels of protection they consider appropriate; and (4) documents
regarding membership and participation of the Federal, State, and
local governments in international and regional S&P organizations
and systems.

The center will continue to refer all inquiries regarding agricul-
tural products (including inquiries on sanitary and phytosanitary
measures) to the Department of Agriculture.

Section 431 of the bill also makes technical changes in a number
of statutes to conform to U.S. obligations under the Agreement.
The changes made by section 431 will not affect current Agri-
culture Department practice in this area, nor will it prevent the
Department from applying specific S&P measures where necessary
to respond to varying S&P conditions in different countries.

Railway Car Inspection

The Act of January 31, 1942, authorizes the Secretary of Agri-
culture to regulate the entry into the United States from Mexico
of railway cars and other vehicles and freight, express, baggage,
and other materials to prevent the introduction of insect pests and
plant diseases. The entry of railway cars and other vehicles and
materials from other countries is currently regulated pursuant to
other general grants of authority.

Section 431(b) of the bill deletes the phrase “from Mexico” so that
the same provision governs the entry of railway cars and other ve-
hicles and materials entering the United States from any country.

Federal Plant Pest Act

Section 103 of the Federal Plant Pest Act prohibits the move-
ment of any plant pest into or through the United States, or inter-
state, unless the Secretary of Agriculture authorizes the movement
under a permit. However, no permit is required for imports from
Canada, although such imports must be made in accordance with
regulations issued by the Secretary. Section 104 of the Federal
Plant Pest Act similarly prohibits the mailing of any letter, parcel,
box, or other package containing any plant pest unless it is accom-
panied by a permit.

Section 431(c) amends sections 103 and 104 of the Act to remove
the requirement for a permit, while retaining the Secretary’s au-
thority to require a permit where the Secretary considers it nec-
essary to protect against plant pests.
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The blanket permit requirement is being removed since in some
circumstances the plant pest may not pose a risk to the United
States. For example, the plant pest may already be prevalent in

the United States or it may only affect plants grown outside the
United States.

Plant Quarantine Act

Section 431(d) of the bill makes a change to the Act of August
20, 1912, (the Plant Quarantine Act) similar to the change made
to the Federal Plant Pest Act. Section 1 of the Plant Quarantine
Act makes it unlawful to import any nursery stock into the United
States except under permit issued by the Secretary of Agriculture.
Section 2 imposes certain notification and inspection requirements
with respect to imports of nursery stock. The Secretary may waive
the permit requirement, however, for imports of nursery stock from
Canada, and may exempt imports from Canada from the notifica-
tion and inspection requirements.

Section 431(d) amends section 1 of the Plant Quarantine Act to
remove the blanket permit requirement, while retaining the Sec-
retary’s authority to require a permit where the Secretary consid-
ers it necessary to protect against plant pests or diseases. Section
431(d) also amends section 2 of the Plant Quarantine Act to allow
the Secretary to exempt imports from the notification and inspec-
tion requirements. These amendments are being made for the same
reason as that for the amendments to the Federal Plant Pest Act.

Honeybee Importation

Section 1 of the Act of August 31, 1922, (the Honeybee Act) gen-
erally prohibits the importation of honeybees and honeybee semen
to prevent the introduction and spread of diseases, parasites, and
undesirable species of honeybees. The Act also authorizes the Sec-
retary to permit imports from specific regions of Canada and Mex-
ico that the Secretary determines to be free of such diseases, para-
sites, and undesirable species.

Section 431(e) of the bill amends the Honeybee Act to authorize
the Secretary of Agriculture to prohibit or restrict the importation
or entry of honeybees and honeybee semen to protect against the
introduction and spread of honeybee diseases and parasites or un-
desirable species of honeybees. This change will permit the entry
of honeybees and honeybee semen from regions of countries (not
just Mexico and Canada) that the Secretary determines to be free
of such diseases, parasites, and undesirable species.

Federal Noxious Weed Act

Section 4 of the Federal Noxious Weed Act of 1974 prohibits the
importation of noxious weeds unless the imports are from Canada
or under permit issued by the Secretary of Agriculture. ]

Section 431(f) of the bill amends the Act to remove the pqrmlt
requirement, while retaining the Secretary’s authority to require a
permit when the Secretary considers it necessary to protect against
noxious weeds.
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Tariff Act of 1930

Section 306 of the Tariff Act of 1930 generally prohibits the im-
portation of certain animals and meat products from countries
where the Secretary of Agriculture determines that rinderpest or
foot-and-mouth disease exists, although the Act permits imports
from regions of those countries that the Secretary of Agriculture
determines are, and are likely to remain, free of those diseases.

Section 431(g) of the bill amends section 306 to authorize the
Secretary to allow imports from areas of low prevalence of the dis-
eases as well, subject to the terms and conditions that the Sec-
retary determines appropriate to protect against the introduction of
rinderpest and foot-and-mouth disease into the United States.

The amendment made by section 431(g) implements Article 6 of
the S&P Agreement, which recognizes the concepts of pest- or dis-
ease-free regions or regions of low pest or disease prevalence.

Act of August 30, 1890

Section 6 of the Act of August 30, 1890, generally prohibits the
importation of cattle, sheep, and swine that are diseased or in-
fected with any disease or that have been exposed to infection with-
in 60 days before they are exported, but provides an exception for
imports from Mexico and Canada and imports of certain cattle for
slaughter from the British Virgin Islands to the U.S. Virgin Islands
in accordance with regulations issued by the Secretary of Agri-
culture. Section 10 generally requires the Department of Agri-
culture to inspect all imported animals to determine whether they
are infected with contagious diseases, and prohibits the export by
vessel of animals that are infected or have been exposed to infec-
tion, but permits the Secretary to waive these requirements for
animals shipped between the United States and Canada or Mexico.

Sections 431(h) and (i) of the bill amend sections 6 and 10, re-
spectively, of the Act, to authorize rather than require the Sec-
retary of Agriculture to: (1) prohibit or restrict the importation and
entry of cattle, sheep, and swine infected with or exposed to dis-
ease; (2) inspect any animals imported into the United States; and
(3) prohibit or restrict the exportation by vessel of animals infected
with or exposed to disease.

Act of May 6, 1970

Section 1 of the Act of May 6, 1970, authorizes the Department
of Agriculture to establish and maintain an international quar-
antine station in the United States. The Act also authorizes the
Department to cooperate with U.S. breeder organizations, persons
in the United States, and other North American countries regard-
ing the importation of animals through this quarantine station.

Section 431() of the bill amends the Act to permit the Depart-
ment to cooperate with any foreign countries or breeder organiza-
tion or individual regarding the importation of animals through
this quarantine station. This amendment eliminates any discrimi-
néatti_on against U.S. trading partners in the use of the quarantine
station.
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Poultry Products Inspection Act

Section 17(d) of the Poultry Products Inspection Act requires that
before any poultry or poultry products that are capable of use as
human food can be imported into the United States, they must be
subjected to the “same” inspection standards as those applied to
poultry or poultry products produced in the United States, and
must have been processed in facilities and under conditions that
are the “same” as those under which similar products are processed
in the United States. In the case of Mexico and Canada, poultry
and poultry product imports must comply either with this provision
or be subject to equivalent inspection standards and be processed
in facilities and under conditions that are at least equivalent to
those under which products are processed in the United States.

Section 431(k) of the implementing bill amends section 17(d) of
the Poultry Products Inspection Act to require that before any poul-
try or poultry products that are capable of use as human food can
be imported into the United States, they must be subjected to in-
spection standards and be processed in facilities and under condi-
tions that achieve a level of sanitary protection equivalent to that
achieved under U.S. standards. This amendment implements the
equivalence provisions of Article 4 of the S&P Agreement.

Federal Meat Inspection Act

Section 20 of the Federal Meat Inspection Act establishes an in-
spection regime for meat imported into the United States. Sub-
section 20(e)(1) requires that the Secretary of Agriculture annually
certify to Congress that foreign plants that export carcasses, meat,
or meat products to the United States have complied with require-
ments at least equal to the inspection and building construction
standards and all other provisions of the Act and regulations is-
sued under the Act. In the case of Mexico and Canada, meat im-
ports must comply either with this provision or comply with re-
quirements equivalent to U.S. requirements.

Section 431(1) of the implementing bill amends section 20(e) of
the Federal Meat Inspection Act to require that the Secretary of
Agriculture annually certify to Congress that foreign plants that
export carcasses, meat, or meat products to the United States have
complied with requirements that achieve a level of sanitary protec-
tion equivalent to that achieved under U.S. requirements with re-
gard to all inspection, building construction standards, and all
other provisions of the Act and regulations issued under the Act.
This amendment implements the equivalence provisions of Article
4 of the S&P Agreement.

For both the Poultry Products Inspection Act and the Federal
Meat Inspection Act, the Secretary of Agriculture conducts a review
of the poultry and meat inspection systems, respectively, of a for-
eign country to determine the country’s eligibility to export poultry,
and meat and meat products to the United States. These system
reviews involve, among other things, a review of the sanitary re-
quirements imposed by the foreign country’s laws and regulations.
The implementing bill describes the basis upon which the Sec-
retary, in making eligibility determinations, may determine‘that a
foreign country’s poultry and meat inspection system is equivalent
to the U.S. poultry and meat inspection systems. The Secretary
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may treat as equivalent to a U.S. sanitary requirement a foreign
country’s requirement if the country provides scientific evidence or
other information that the requirement achieves the level of sani-
tary protection achieved under the U.S. requirement.

International Standard-Setting Activities

(Section 432)

Section 432 of the implementing bill amends Title IV of the
Trade Agreements Act of 1979 to improve public information about
the activities of international standard-setting organizations. The
President will designate an agency to be responsible for publishing
an annual public notice of the activities of each international
standard-setting organization. However, the agency representing
the United States with respect to each sanitary or phytosanitary
standard under consideration by an international standard-setting
organization will provide an opportunity for public comment on the
standard.

Section 432 of the implementing bill also adds a new section 492
to Title IV of the 1979 Act to codify generally in U.S. law the defi-
nition of equivalence under Article 4 of the S&P Agreement. New
section 492 provides that an agency may not determine that a S&P
measure of another country is equivalent to a U.S. measure unless
the S&P measure provides at least the same level of S&P protec-
tion as the U.S. measure. This change makes explicit that imple-
mentation of the equivalence provisions of the S&P Agreement re-
sults in imports that are just as safe or healthy as domestic goods.
In practice only the Department of Agriculture (USDA), Food and
Drug Administration (FDA) and the Environmental Protection
Agency (EPA) make equivalency determinations, since they are the
agencies in the federal government that maintain S&P measures.

The amendment made by section 432 also requires the FDA to
provide public notice and opportunity for comment prior to deter-
mining that a foreign country’s S&P measure is equivalent to a
FDA S&P measure. USDA and EPA already provide notice and
comment on their equivalency determinations.

The Federal Seed Act

(Section 441)

Section 441 amends the Federal Seed Act to remove the require-
ment that imported seeds containing a minimum of alfalfa and/or
red clover be stained. The Secretary of Agriculture will now have
authority to determine, after a public hearing, whether the seed of
alfalfa or red clover from any foreign country is not adapted for
general agricultural use in the United States.

The amendments in section 441 are necessary to replace the om-
nibus staining requirement, which is not a sanitary or
phytosanitary measure since it is not based on health or safety con-
cerns, with a science-based procedure for determining the adapt-
ability of imported alfalfa and red clover seeds to agricultural use
in the United States.



PART III. REPORT OF THE COMMITTEE ON
GOVERNMENTAL AFFAIRS

On October 5, 1994, the Senate Committee on Governmental Af-
fairs voted unanimously to report, without recommendation, section
102 of Subtitle A, Title I and Subtitle E of Title III of S. 2467—
legislation to implement the Uruguay Round Trade Agreement.
Section 102 and Subtitle E address U.S. Federalism and Govern-
ment Procurement Code issues, respectively. These subjects fall
under the Committee’s jurisdiction.

Section 102 addresses issues concerning the protection of U.S.
sovereignty and law under the new agreement. In particular, sec-
tion 102 contains provisions and establishes procedures to ensure
that the authority of the World Trade Organization (WTO) does not
supersede the sovereign powers of State governments as estab-
lished by the 10th Amendment to the U.S. Constitution.

Earlier in the year, the National Association of Attorneys Gen-
eral had written the Administration raising concerns that the pow-
ers of the WTO would impinge upon State sovereignty. Other State
and local government associations raised similar concerns. The Ad-
ministration worked with Congress to draft section 102 and to in-
clude it in the implementing legislation.

Section 102(b)(2) states, “No State law, or the application of such
a State law, may be declared invalid as to any person or cir-
cumstance on the ground that the provision or application is incon-
sistent with any of the Uruguay Round Agreements, except in an
action brought by the United States for the purpose of declaring
such law or application invalid.” Further, section 102(c)(1) states,
“No person other than the United States shall have any cause of
action or defense under any of the Uruguay Round Agieements or
by virtue of congressional approval of such an agreement, or may
challenge, in any action brought under any provision of law, any
action or inaction by any department, agency, or other instrumen-
tality of the United States, any State, or any political subdivision
of a State on the ground that such action or inaction is inconsistent
with such agreement.”

In its Statement of Administrative Action, the Administration af-
firms that the WTO will not have the power to preempt State law.
Further, no private party or foreign government will have the right
to sue a State for a purported violation of the Agreement. Only the
U.S. Government would have this right (as is the case with U.S.
law) in instances where State law conflicts with terms of the Uru-
guay Round Agreement. The U.S. Attorney General may initiate
such an action, but only as a “last resort” and only after consulta-
tions between the President and the respective State’s Governor
have failed to yield an appropriate alternative. L

In addition, the Administration has committed to establishing
intergovernmental processes and mechanisms to ensure that the

(221)
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concerns of State and local governments are addressed during the
deliberations of the WTO. The U.S. Trade Representative (USTR)
will expand the scope and activity of the intergovernmental advi-
sory committee previously established under the Omnibus Trade
and Tariff Act of 1984. To further coordinate and facilitate these
consultations, the USTR will designate within the Office of the
USTR a WTO Coordinator for State Matters. The Coordinator will
carry out the functions established by the bill for the transmittal
of information and advice from the States to the USTR and for in-
forming the States on an on-going basis of WT'O-trade matters that
may effect them.

Section 102(b)(1XC) of the legislation sets out procedures to en-
sure that representatives of the States are kept involved at each
stage of any consultations or dispute settlement proceedings at the
WTO that effect State law. The USTR must notify the chief legal
officer (usually the State Attorney General) of the involved State
within seven days after the request for consultations is made under
the dispute settlement process. The USTR will consult with the
chief legal officer (or other representative designated by the State)
throughout the consultation period and during any subsequent
panel, Appellate Body, or other proceeding, and also consider the
State’s views in the formulation of U.S. negotiating positions. When
a State measure is at issue under WTO proceedings, the USTR
shall invite the State representative to sit in on panel proceedings
and hearings as part of the part of the official U.S. delegation as
well as make presenations, where appropriate, to the panel.

The addition of section 102 to the implementing legislation has
satisfied a number of the organizations who had raised earlier con-
cerns over the WTO’s impact on State law and sovereignty. In late
summer, both the National Governors’ Association and the Na-
tional Association of Attorneys General wrote the Administration
endorsing the Agreement and urging passage of the implementing
legislation.

This Committee takes very seriously the issue of Federalism, the
proper balance of Federal and State powers under our system of
government. We encourage and expect this Administration, along
with future Administrations, to fully and faithfully carry out the
provisions of section 102 and its implementing procedures as dis-
cussed in the Statement of Administrative Action.

Subtitle E makes the necessary changes to U.S. law in order im-
plement agreements reached by the member nations of the GATT
Government Procurement Code. The primary objective of the GATT
Procurement Code is to ensure the establishment of government
procurement systems based on the principles of transparency,
openness, and fairness. There are currently 22 member nations
who are signatories to the Code. There will be one new addition to
the Code (South Korea); two other countries have decided to leave
(Hong Kong and Singapore).

Highlights of the new Code are as follows:

(1) Expanded Coverage.—Thirty-seven State governments
have voluntarily agreed to be covered by the Code’s provisions.
Several Port Authorities have joined also. The Unite States
will include Federally-owned utilities (TVA, Bonneville, REA)
and in return the European Community has opened up its util-
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ity market. Government construction and services will be cov-
ered for the first time.

(2) Lower thresholds.—A threshold of $182,000 for waiver of
buy national requirements for central government purchases
will be in place. U.S. minority and small business set-asides
would not be affected, nor would procurements necessary for
national security. Construction contracts would be covered for
the first time ($7 million threshold).

(8) Unfair practices.—As is the case under current law, the
President would still identify those nations on an annual basis
that maintain unfair and discriminatory government procure-
ment practices. In addition, the President must include on that
list those nations that fail to adequately enforce anti-bribery
and corruption laws in the awarding of government contracts.
Once a country is listed, the President must enter into formal
negotiations with the listed country. If no resolution is reached
in 18 months, then the President must apply sanctions. The
new Code also prohibits offsets and requires member nations
to establish a domestic bid challenge system.

(4) New technologies.—The Agreement will not impede the
use of new information management and other technologies to
improve the efficiency of government procurement systems.
This had been an earlier concern of the Committee regarding
the government procurement provisions under the North
American Free Trade Agreement.

(5) Consistency with U.S. Government procurement reform.—
The Administration has been careful to ensure that the
changes to the Code are consistent with those sought in the re-
cently passed government procurement reform legislation.

This Committee has been very active in the last Congress in
passing legislation to streamline the U.S. government procurement
system. Changes to our procurement system to improve its effi-
ciency will be made on an on-going basis and over a period of time.
The Committee encourages the Administration to remain cognizant
of these changes during its participation in future deliberations
among Member nations of the GATT Procurement Code. Further,
the Committee would like to see a more sustained eﬁ'ort by the
USTR to expand membership in the Code. The Committee is dis-
appointed with Hong Kong’s and Singapore’s decision to resign
from the Code and would encourage an aggressive effort by USTR
during future Code deliberations to expand its membership.



PART IV. STATEMENT OF THE COMMITTEE ON THE
JUDICIARY

TITLE V—INTELLECTUAL PROPERTY

The Uruguay Round Agreement on Trade-Related Aspects of In-
tellectual Property Rights (TRIPs) establishes comprehensive
standards for the protection of intellectual property and the en-
forcement of intellectual property rights in WI'O member countries.
Each WTO member country is required to apply the substantive
obligations of the world’s most important intellectual property con-
ventions, supplement those conventions with substantial additional
protection, and ensure that critical enforcement procedures will be
available in each member country to safeguard intellectual prop-
erty rights.

There are two outstanding flaws with TRIPs. First, developing
countries are given five to 11 years to comply with their TRIPs ob-
ligations. Second, derogations to the principle of national treatment
were not eliminated. Nonetheless, once in force, worldwide intellec-
tual property protection should be significantly improved.

SUBTITLE A—COPYRIGHT PROVISIONS
Rental Rights in Computer Programs
(Section 511)

TRIPs requires WIO member countries to provide exclusive
“rental rights” (the right for authors or their successors in title to
authorize or prohibit commercial rental to the public of originals or
copies of their copyrighted works) for computer programs and cine-
matographic works. Current U.S. law provides rental rights for
computer programs. However, under the Computer Software Rent-
al Amendments Act of 1990 (17 U.S.C. 109 note) such rights are
set to expire on October 1, 1997. Therefore, section 511 of the im-
plementing bill eliminates the October 1, 1997 sunset provision of
the computer rental provision providing authors of computer pro-
lgg'rax_ns and their successors in title rental rights on a permanent

asis.

The Agreement also provides that member countries need not
provide rental rights for cinematographic works unless rental has
led to widespread copying that is having a material effect on the
author’s exclusive right of reproduction of the work. Because the
rental of motion pictures has not caused a widespread problem of
copying in the United States, rental rights for motion pictures are
unnecessary.

(224)
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Penalties for Unauthorized Fixation of and Trafficking in Sound
Recordings and Music Videos of Live Musical Performances

(Sections 512 and 513)

TRIPs requires WTO Members to allow performers to prevent
the unauthorized fixation in sound recordings or music videos of
their live performances and to prevent the reproduction of such re-
cordings. The implementing legislation creates new Federal crimi-
nal and civil penalties against such “bootlegging” of sound record-
ings. Although current State laws and judicial decisions provide
some protection, these new provisions will provide uniform Federal
enforcement.

Section 512 of the bill amends Title 17 to provide that boot-
leggers are subject to civil remedies under the Copyright Act. In
addition, section 513 makes bootlegging “knowingly and for pur-
poses of commercial advantage or private gain” a crime. It is in-
tended that the legislation will not apply in cases where First
Amendment principles are implicated, such as where small por-
tions of an unauthorized fixation of a sound recording are used
without permission in a news broadcast or for other purposes of
comment or criticism.

Restored Works

(Section 514)

The legislation includes language to restore copyright protection
to certain foreign works from countries that are members of the
Berne Convention or WTO that have fallen into the public domain
for reasons other than the normal expiration of their term of pro-
tection.

The Agreement requires WTO countries to comply with Article
18 of the Berne Convention. While the United States declared its
compliance with the Berne Convention in 1989, it never addressed
or enacted legislation to implement Article 18 of the Convention.
Article 18 requires that the terms of the convention apply to all
works that have fallen into the public domain by reasons other
than the expiration of its term of protection. (Examples include
failure to file a timely renewal application and failure to affix a
copyright notice). )

The bill would automatically restore copyright protection for
qualifying works of authors from Berne or WTO countries one year
after the WTO comes into being. In order for the restored copyright
to be enforced against a “reliance party,” it is necessary for the au-
thor or copyright owner (rightholder) of the foreign work to either
file a “notice of intent” with the Copyright Office during the 24
months after the effective date of the Uruguay Round Agreement
or provide actual notice (for the life of the copyright term) directly
by notifying the reliance party. Reliance parties then have one year
from publication of the constructive notice or receipt of the actual
notice to continue to use or sell off copies of the work that have
been restored to a foreign author or rightholder. Reproduction of
the work during this period is not permitted. After this period, reli-
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ance parties are subject to remedies for infringement, except in cer-
tain cases. .

Section 104A(d)(3) provides additional protection to a reliance
party who used a restored foreign work to create a derivative work
because a one year sell off period might be an inadequate period
to recoup the investment. In the case of a derivative work that was
created based upon a foreign work that was in the public domain
but has been restored, the reliance party may continue to sell the
derivative work in exchange for providing reasonable compensation
to the owner of the restored copyright. In the event that an agree-
ment cannot be reached regardi'};lg compensation a district court
may determine reasonable compensation, based upon the contribu-
tion made by the reliance party as well as the author of the under-
lying restored work. The court is to take into consideration any
damage to the market for the restored work.

SUBTITLE B—TRADEMARK PROVISIONS
Definition of Abandonment

(Section 521)

Under current U.S. law, a trademark or service mark is consid-
ered “abandoned” when its use has been discontinued with the in-
tent not to resume its use. Furthermore, non-use for two consecu-
tive years is prima facie evidence of abandonment. The TRIPs
Agreement requires that a registration may be canceled only after
three years of non-use. Accordingly, section 521 of the bill amends
section 45 of the Trademark Act to provide that three consecutive
years of non-use will constitute prima facie evidence of abandon-
ment.

Nonregistrability of Misleading Geographical Indications for Wines
and Spirits .

(Section 522)

TRIPs requires WT'O member countries to refuse or invalidate a
registration of any trademark consisting of a geographic indication
identifying wines or spirits not originating in the place indicated.
Section 522 of the bill amends section 2 of the Trademark Act to
provide that marks for wines or spirits are not registerable to the
extent they include a geographical indication if in fact, the wines
or spirits do not originate in that geographic area. Such marks will
be refused registration when the relevant TRIPs obligation be-
comes effective which is one year after the WT'O Agreement comes
into effect. Any mark containing a geographical indication that is
currently registered or in use, or that is registered or in use during
the period before the relevant TRIPs obligation becomes effective,
may be maintained.

As amended, section 2 of the Trademark Act will prohibit the
registration of marks for wines and spirits that contain a geo-
graphical indication which refers to a place other than where a
good actually originates. “Geographical indications” are defined in
TRIPs as “indications which identify a good as originating in the
territory of a Member, or a region or locality in that territory,
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where a given quality, reputation or other characteristic of the good
is essentially attributable to its geographical origin.” It is intended
that this definition will be applied in the context of trademark reg-
istration and that a “geographical indication” as used in this provi-
sion will be interpreted to comprise only those areas which have a
reputation for being associated with the specific goods at issue. Ob-
scure areas or those that do not have a reputation or other charac-
teristics generally associated with wines or spirits should not be
prohibited from registration.

SUBTITLE C—PATENT PROVISIONS
Treatment of Inventive Activity

(Section 531)

TRIPS requires that patents be available without discrimination
as to the place of invention. Current law prohibits the use of evi-
dence based on activity occurring outside of the United States,
Canada or Mexico to prove a date of invention. The bill amends
section 104 of Title 35 to remove this restriction with respect to in-
ventive activity that occurs within WT'O member countries. This
will allow a patent applicant or patentee to establish a date of in-
vention using evidence of inventive activity occurring in any WTO
member country.

The bill also provides that when a party in a proceeding before
the Patent and Trademark Office (PTO), a court or another com-
petent authority requests information from a WTO member coun-
try relevant to the date of invention by an opposing party, and the
information is not made available to the same extent as it could be
made available in the United States, the adjudicative body must
“draw appropriate inferences” or take other action permitted by
statute, rule, or regulation in favor of the party that requested but
who could not obtain the information. The NAFTA Implementation
Act provided such treatment for information requested from Mexico
or Canada.

The legislation also extends section 104(a)(2) to address inventive
activity by individuals in government service, where the activity
takes place outside their home county. Under current law, an indi-
vidual in government service can rely on evidence of inventive ac-
tivity outside the United States to prove a date of invention. This
privilege was extended to domiciles of NAFTA members by th_e
NAFTA Implementation Act. The implementing bill extends this
privilege to domiciles of any WTO member country. o

These changes to section 104 will apply to all patent applications
filed on or after the date the relevant TRIPs obligation becomes ef-
fective which is one year from the entry into force of the WTO
Agreement with respect to the United States. The provision also
specifies that an applicant for patent or a pate.:tee may not estab-
lish a date of invention that is earlier than one year aftel" the entry
into force of the WT'O Agreement with respect to the United States
by reference to knowledge, use or activity in a WT'O country other
than provided in sections 119 and 365 of Title 35.
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Patent Term and Internal Priority

(Section 532)

Under present law, the term of a U.S. patent lasts 17 years from
the date of its grant, provided the fees required to maintain the
patent in force are paid. TRIPs requires WI'O member countries to
provide a patent term of at least 20 years, measured from the date
the application for the patent is filed.

Section 532(a) of the bill changes the manner in which the term
of a U.S. patent is measured. It amends section 154 of Title 35 to
provide that the term of a patent will begin on the date the patent
1s issued and end 20 years after the date on which the application
resulting in the patent was filed. If priority to an earlier applica-
tion or applications is claimed under sections 120, 121, or 365(c) of
Title 35, tfle 20-year period is measured from the date of the earli-
est of such applications. The term of a patent that results from any
application that is filed on or after six months from the effective
date of this legislation will end 20 years after the date the applica-
tion was filed, or if priority to an earlier application or applications
is claimed under sections 120, 121 or 365(c) of Title 35, 20 years
from the date of the earliest of such applications.

Section 532(a) further amends section 154 of Title 35 to provide
that priority under sections 119, 365(a), or 365(b) of Title 35 is not
to be taken into account in determining the term of a patent. This
provision is necessary to comply with the requirements of Article
4 bis(5) of the Paris Convention for the Protection of Industrial
Property under which countries must exclude from their measure-
ment of patent term any periods for which an applicant has based
a claim of priority to an earlier foreign-filed application.

Section 532(a) also amends section 154 of Title 35 to provide for
the term of a patent to be extended for up to a total of five years
under certain circumstances. These circumstances include delays
caused by interference proceedings under section 135(a), the impo-
sition of secrecy orders under section 181, or when a patent is is-
sued after an adverse determination of patentability has been re-
versed on appeal by either the Board of Patent Appeals and Inter-
ferences or a federal court.

_An extension of patent term provided under the authority of sec-
tion 154(b)(2) of Title 35 may be reduced in two instances. First,
extensions for appeal will be reduced for periods of time attrib-
utable to appellate review before the expiration of three years from
the filing date of the application leading to the patent. Second, an
extension will be reduced for time attributable to periods during
which the applicant did not act with due diligence. Although exten-
sions under section 154(b) are limited to a total of five years, pat-
entees will continue to be able to obtain extensions of patent term
for up to five years under section 156 of Title 35.

Section 154 of Title 35 is also amended to provide that the term
of a patent in force six months after the date of enactment of this
legislation will be the greater of 17 years from the date the patent
is granted or 20 years from the date of filing of the application
leading to the patent. The same term will also be available to a
patent granted later than six months after the date of enactment
if the patent results from an application filed before six months
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after the date of enactment. A patent whose term has been dis-
claimed under section 253 of Title 35 due to another patent on an
invention that is not patentably distinct from but was owned by or
subject to an obligation of assignment to the same person shall ex-
pire on the date of the other patent. A patent whose term has been
disclaimed under section 253 of Title 35 independent of another
patg:ndt shall be reduced by the length of the originally disclaimed
period.

Section 532(a) adds new sections 154(c)(2) and (3). These sections
address the situation where a third party begins using a patented
invention anytime during the six months after the date of enact-
ment of the legislation and such use becomes infringing because of
a change in patent term due to the operation of section 154(c)1).
In such circumstances, the patent owner will not be able to obtain
an injunction, recover a reasonable royalty, or obtain attorneys
fees, but will be able to recover equitable renumeration.

Section 532(b)(1) of the bill amends section 119 of Title 35 to es-
tablish a domestic priority system. This will allow applicants who
file a provisional application, as established by section 532(b)(3) of
this bill, to claim priority based on the date of filing the provisional
application. The period of time from filing the provisional applica-
tion to filing the formal application, up to 12 months, will not be
included in calculating the term of the patent. This will ensure that
applicants who file originally in the United States are not placed
at a disadvantage in relation to applicants who file originally in a
foreign country.

Section 532(b)(3) establishes the provisional application system.
Amended section 111 of Title 35 will permit an applicant to file a
simplified “provisional” application for a $150 fee for large entities
or $75 for small entities, that can serve as a basis for a claim of
priority if the applicant subsequently files a formal patent applica-
tion within 12 months. The provisional application must contain a
specification and any necessary drawings, in compliance with 35
U.S.C. 112 and 114. However, claims do not need to be included.
The provisional application will not be examined, and will expire
12 months after filing.

To facilitate the completion of the prosecution of applications
pending in the PTO as of the effective date of section 154(a)(2), sec-
tion 532(a)(2) directs the PTO Commissioner to establish regula-
tions for two purposes. First, the Commissioner is to provide for
the limited reexamination of applications pending for two years or
longer on the effective date of section 154(a)(2), taking into account
any reference made in such application to any earlier filed applica-
tion under sections 120, 121 or 365(c) of Title 35. The further lim-
ited reexamination will permit applicants to present for consider-
ation up to two submissions after the PTO has issued a final rejec-
tion on such an application.

The second purpose of the new regulations is for PTO to address
restriction requirements and filings of divisional applications, and
to ensure that there is an opportunity for an applicant to respond
to a requirement for restriction or to file a divisional application.
After the effective date of section 154(a)(2), the PTO shquld not
make or maintain a requirement for restriction or the filing of a
divisional application for an application that has been pending for
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three years or longer as of the effective date of said section, taking
into account any reference made in such application to any earlier
filed application under sections 120, 121 or 365(c) of Title 35. Ap-
propriate fees for both purposes should be established.

Patent Rights

(Section 533)

The list of exclusive rights granted to patent owners is expanded
to preclude others from offering to sell or importing products cov-
ered by a U.S. patent or offering to sell the products of patented
processes.



II. BUDGETARY IMPACT OF THE BILL

In compliance with sections 308 and 403 of the Congressional
Budget Act of 1974, and paragraph 11(a) of Rule XXVI of the
Standing Rules of the Senate, the following letter has been received
from the Congressional Budget Office regarding the budgetary im-
pact of the bill:

CONGRESSIONAL BUDGET OFFICE, U.S. CONGRESS,
Washington, DC, November 16, 1994.

Hon. DANIEL PATRICK MOYNIHAN, Chairman,
Committee on Finance,

U.S. Senate,

Washington, DC.

Dear Mr. Chairman: The Congressional Budget Office has pre-
pared the enclosed revised estimate of the budgetary effect over the
1995 through 1999 period of S. 2467, the Uruguay Round Agree-
ments Act of 1994, as ordered reported by the Senate Committee
on Finance on September 29, 1994. This estimate supersedes our
estimate of October 5, 1994, and incorporates the effects of legisla-
tion that has since been enacted. The Joint Committee on Taxation
(JCT) and CBO estimate that the bill would increase the deficit by
$2.586 billion over the 1995 through 1999 period as the result of
changes in receipts and direct spending.

S. 2467 provides additional 1995 spending authority to the Com-
modity Credit Corporation for export promotion, foreign market de-
velopment, and certain other activities. The bill specifies that the
amount of spending authority is to be the pay-as-you-go savings
that result from enactment of the Federal Crop Insurance Reform
Act of 1994. That act was signed into law on October 13, 1994, and
the pay-as-you-go savings applicable to S. 2467 are $166 million.
CBO has added this amount to its previous estimate of the 1995
outlays for S. 2467.

A revised table of the receipt and direct spending effects of the
bill is enclosed. If you need further assistance, feel free to contact
me or your staff may wish to contact Melissa Sampson at 226—
2720.

Sincerely, JanEs L. BLUM
(For Robert D. Reischauer, Director).

(231)
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ESTIMATES OF CHANGES IN REVENUES AND DIRECT SPENDING ASSOCIATED WITH S. 2467, THE
URUGUAY ROUND AGREEMENTS ACT OF 1994

[By fiscal years, in millions of dollars]

1995 1996 1997 1998 1999 1995-99
Changes in Revenues (Net)
Reduction in tariff rates and mis-
cellaneous tariff provisions ............... —-909 —1657 —2319 —2973 —3658 —11516
Generalized System of Preferences ex-
tension (10/1/94-7/31/95) ............... —375 0 0 0 0 -375
Withholding on distribution of tribal ca-
Sino profits 1 ..o 15 11 14 15 16 1
Voluntary withholding on certain Federal
payments! 2 ... 0 0 183 18 20 221
Voluntary withholding on unemployment
compensation® 2 ..., 0 0 149 2 5 156
Treatment of subpart F and section 936
income ! 999 153 76 79 84 1391
Accelerate certain excise tax payments ! 944 8 205 23 25 1205
For Social Security benefits paid to non-
resident aliens—withhold on 85% of
payment rather than 50% ! 41 61 64 67 70 303
Taxpayer identification numbers re-
quired at birth (revenue portion) ! ... 0 8 9 9 9 35
Prohibiz nonresident aliens from receiv-
ing earned income tax credit (EITC)
and modify EITC for military person-
nel outside the United States (reve-
nue Portion) 1 ......c..oveveurrrerreinnane 0 12 13 14 14 53
Treat partnership distributions of mar-
ketable securities like cash? ............. 11 33 48 56 63 211
Extend Internal Revenue Service user
fees for five years ..........ooovveeeennecen. 0 31 31 3l 31 124
Rounding rules for pension cost of liv-
ing adjustments® ..o 103 38 111 29 114 395
Extend section 420 through 2000 with
modifications I ... 0 42 120 119 118 399
Pension Benefit Guaranty Corporation
(PBGC) reform (revenue portion) ! ..... -1 —132 —226 —333 —382 -1074
Substantial understatement penalty for
corporate tax shelters? ..................... 15 20 20 20 20 95
Subtotal ..o 843 —1372 —1502 —-2824 —3451 — 8306
Changes in Outlays
Taxpayer identification numbers re-
quired at birth (outlay portion) ! ... 0 -13 -16 —15 -15 -5
Prohibit nonresident aliens from receiv-
ing EITC and modify EITC for military
personnel outside the United States
{outlay portion) ! ..., -2 —57 —62 —62 —62 - 285
Deny EITC for income of prisoners (out-
lay portion) L ......ooeeeeeeeereeenn, -2 -3 -3 -3 -3 -14
Interest rate for portion of corporate tax
overpayments over $10,000 set at
Federal short-term rate + 0.5% ....... -17  -104 -174 -225 280 —800
Savings bonds—repeal 4% minimum
rate, allow market-based investment
yields -31 -25 -4 -2 -18 -122
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ESTIMATES OF CHANGES iN REVENUES AND DIRECT SPENDING ASSOCIATED WITH S. 2467, THE
URUGUAY ROUND AGREEMENTS ACT OF 1994—Continued

[By fiscal years, in miltions of dollars]

1995 1996 1997 1998 1999 1995-99

Customs merchandise processing fee ... —64 -87 —89 -89 —86 —415

PBGC reform (outlay portion) ................ —81 —-33 -621 4% -506 —2037
Charge for licenses issued under pio-

neer PrEferences ........oeermemeesenns =22 =27 =27 -1 A —-530

Commodity Credit Corporation® ............ 163 -23 —-358 508 532 1498

1131011 RO -5  -912 -—1374 -—-1449 1929 5720

Effect on Deficit
Net Increase or Decrease {—) ............ -899 460 128 1375 1522 2586

1 Estimate provided by the Joint Committee on Taxation (JCT).

2These provisions would also increase federal government administrative costs.

3Enactment of H.R. 4217, the Federal Crop Insurance Reform Act of 1994, resuits in increased outlays of
$166 million in FY 1995 from S. 2467.

Source: Congressional Budget Office, November 1994.






III. CHANGES IN EXISTING LAW

Pursuant to the requirements of paragraph 12 of rule XXVI of
the Standing Rules of the Senate, changes in existing law made by
the bill, S. 2467, as reported, are shown as follows (existing law
proposed to be omitted is enclosed in black brackets, new matter
1s printed in italic, existing law in which no change is proposed is
shown in roman):

TARIFF ACT OF 1930

[Titles I and IT were replaced by the Harmonized Tariff Schedule of the
United States; see 76 Stat. 72]

TITLE III—SPECIAL PROVISIONS

Part I—Miscellaneous

SEC. 301. [Repealed.]
SEC. 302. ’Il"OR’IéO RICO—EXEMPTION FROM INTERNAL-REVENUE

Articles, goods, wares, or merchandise going into Porto Rico
from the United States shall be exempted from the payment of any
tax imposed by the internal-revenue laws of the United States.

[SEC. 303. COUNTERVAILING DUTIES.

[(a) LEvY OF COUNTERVAILING DUTIES.—(1) Except in the case
of an article or merchandise which is the product of a country
under the Agreement (within the meaning of section 701(b) of this
Act), whenever any country, dependency, colony, province, or other
political subdivision of government, person, partnership, associa-
tion, cartel, or corporation, shall pay or bestow, directly or indi-
rectly, any bounty or grant upon the manufacture or production or
export of any article or merchandise manufactured or produced in
such country, dependency, colony, province, or other political sub-
division of government, then upon the importation of such article
or merchandise into the United States, whether the same shall be
imported directly from the country of production or otherwise, and
whether such article or merchandise is imported in the same condi-
tion as when exported from the country of production or has been
changed in condition by remanufacture or otherwise, there shall be
levied and paid, in all such cases, in addition to any duties other-
wise imposed, a duty equal to the net amount of such bounty or
grant, however the same be paid or bestowed. ) )
~_[(2) In the case of any imported article or merchandise which
is free of duty, duties may be imposed under this section only if

! This section was incorporated into the Internal Revenue Code of 1989 as section 3361(b). See
26 U.S.C. 7653.

(235)
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there are affirmative determinations by the Commission under title
VII; except that such a determination shall not be required unless
a determination of injury is required by the international obliga-
tions of the United States.

[(b) The duty imposed under subsection (a) shall be imposed,
under regulations prescribed by the administering authority (as de-
fined in section 771(1)), in accordance with title VII of this Act (re-
lating to the imposition of countervailing duties) except that, in the
ﬁase of any imported article or merchandise which is not free of

uty—

[(1) no determination by the United States International
Trade Commission under section 703(a), 704, or 705(b) shall be
required.

[(2) an investigation may not be suspended under section
704(c),

{(3) no determination as to the presence of critical cir-
cumstances shall be made under section 703(e) or 705 (a)(2) or
(b)(4)(A), and

[(4) any reference to determinations by the Commission,
or to the suspension of an investigation under section 704(c)
which are not permitted or required by the subsection shall be
disregarded.

[(c) [Repealed.]

[(d) TEMPORARY PROVISION WHILE NEGOTIATIONS ARE IN
PROCESS.-——(1) It is the sense of the Congress that the President,
to the extent practicable and consistent with United States inter-
ests, seek through negotiations the establishment of internationally
agreed rules and procedures governing the use of subsidies (and
other export incentives) and the application of countervailing du-
ties.

[(2) If, after seeking information and advice from such agen-
cies as he may deem appropriate, the Secretary of the Treasury de-
termines, at any time during the four-year period beginning on the
date of the enactment of the Trade Act of 1974, that—

[(A) adequate steps have been taken to reduce substan-
tially or eliminate during such period the adverse effect of a
bounty or grant which he has determined is being paid or be-
stowed with respect to any article or merchandise;

[(B) there is a reasonable prospect that, under section 102
of the Trade Act of 1974, successful trade agreements will be
entered into with foreign countries or instrumentalities provid-
ing for the reduction or elimination of barriers to or other dis-
tortions of international trade; and

. [(C) the imposition of the additional duty under this sec-

tion with respect to such article or merchandise would be likely

to seriously jeopardize the satisfactory completion of such nego-
tiations;
[the imposition of the additional duty under this section with re-
spect to such article or merchandise shall not be required during
the remainder of such four-year period. This paragraph shall not
apply with respect to any case involving non-rubber footwear pend-
ing on the date of the enactment of the Trade Act of 1974 until and

unless agreements which temporize imports of non-rubber footwear
become effective.
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[(3) The determination of the Secretary under paragraph (2)
may be revoked by him, in his discretion, at any time, and any de-
termination made under such paragraph shall be revoked when-
ever the basis supporting such determination no longer exists. The
additional duty provided under this section shall apply with respect
to any affected articles or merchandise entered, or withdrawn from
warehouse, for consumption on or after the date of publication of
any revocation under this subsection in the Federal Register.

[(4)(A) the four-year period referred to in paragraph (2) is ex-
tended from January 2, 1979, until whichever of the following
dates first occurs:

[(i) The date on which either House of Congress defeats on

a vote of final passage, in accordance with the provisions of

section 151 of the Trade Act of 1974, implementing legislation

with respect to a multilateral trade agreement or agreements
governing the use of subsidies.

) [(ii) The date of the enactment of such implementing legis-

ation.

{(iii) September 30, 1979.

[(B) Any determination made by the Secretary under this sub-
section with respect to merchandise of a country which, if title VII
of the Tariff Act of 1930 were in effect, would, as determined by
the President, be a country under the Agreement (within the mean-
ing of section 701(b) of such Act), which is in effect on September
29, 1979, or on the day before the date of the enactment of the
Trade Agreements Act of 1979 (whichever of such dates first oc-
curs), shall remain in effect until whichever of the following dates
first occurs:

[(i) The date on which the United States International

Trade Commission makes a determination under section 104 of

the Trade Agreements Act of 1979.

[(ii) The date such determination is revoked under para-

graph (3).

L(ii) The date of adoption of a resolution of disapproval of

such determination under subsection (e)(2).

[(e) REPORTS TO CONGRESS.—(1) Whenever the Secretary
makes a determination under subsection (d)}2) with respect to any
article or merchandise, he shall promptly transmit to the House of
Representatives and the Senate a document setting forth the deter-
mination, together with his reasons therefor. _

[(2) If, at any time after the document referred to in para-
graph (1) is delivered to the House of Representatives and the Sen-
ate, either the House or the Senate adopts, by an affirmative vote
of a majority of those present and voting in that House, a resolu-
tion of disapproval under the procedures set forth in section 152,
then such determination under subsection (d)2) with respect to
such article or merchandise shall have no force or effect beginning
with the day after the date of the adoption of such resolution of dis-
approval, and the additional duty provided under this section with
respect to such article or merchandise shall apply with respect to
articles or merchandise entered, or withdrawn from warehouse, for
consumption on or after such day.

[(f) CROSs REFERENCE.—
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[For provisions of law applicable in the case of articles and
merchan(Bse which are the product of countries under the Agree-
ment within the meaning of section 701(b) of this Act, see title VII
of this Act.]

SEC. 303. [Repealed.]
* * * * * * *

SEC. 306. CATTLE, SHEEP, SWINE, AND MEATS—IMPORTATION PRO-
HIBITED IN CERTAIN CASES.

* * * * * * *

(b) EXCEPTION.—The Secretary of Agriculture may permit, sub-
ject to such terms and conditions as the Secretary determines ap-
propriate, the importation of cattle, sheep, other ruminants, or
swine (including embryos of the animals), or the fresh, chilled, or
frozen meat of the amimals, from a region if the Secretary deter-
mines that the region from which the animal or meat originated is,
and is likely to remain, free from rinderpest and foot-and-mouth
disease, or is, and is likely to remain, a region of low prevalence of
rinderpest and foot-and-mouth disease.

* * * * * * *
SEC. 313. DRAWBACK AND REFUNDS.
* * * * * * %

(w)} LIMITED APPLICABILITY FOR CERTAIN AGRICULTURAL PROD-
UCTS.—

(1) IN GENERAL.—No drawback shall be available with re-
spect to an agricultural product subject to the over-quota rate
of duty established under a tariff-rate quota, except pursuant to
subsection (j)(1).

(2) APPLICATION TO TOBACCO.—Notwithstanding paragraph
(1), drawback shall also be available pursuant to subsection (a)
with respect to any tobacco subject to the over-quota rate of duty
established under a tariff-rate quota.

* * * * % * %
SEC. 315. EFFECTIVE DATES OF RATES OF DUTY.
* * * * * * *

(d) No administrative ruling resulting in the imposition of a
higher rate of duty or charge than the Secretary of the Treasury
shall find to have been applicable to imported merchandise under
an established and uniform practice shall be effective with respect
to articles entered for consumption or withdrawn from warehouse
for consumption prior to the expiration of thirty days after the date
of publication in the Federal Register of notice of such ruling; but
this provision shall not apply with respect to the imposition of anti-
dumping duties or the imposition of countervailing duties under
section 303 (as in effect on the day before the effective date of title
II of the Uruguay Round Agreement Act). This subsection shall not
apply with respect to increases in rates of duty resulting from the
enactment of the Harmonized Tariff Schedule of the United States
to replace the Tariff Schedules of the United States.

* * * * * ¥ *
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SEC. 837. UNFAIR PRACTICES IN IMPORT TRADE.
* * * % * % *

(b) INVESTIGATIONS OF VIOLATIONS BY COMMISSIONE; TIME LIM-
11S).—(1) The Commission shall investigate any alleged violation of
this section on complaint under oath or upon its initiative. Upon
commencing any such investigation, the Commission shall publish
notice thereof in the Federal Register. [The Commission shall con-
clude any such investigation, and make its determination under
this section, at the earliest practicable time, but not later than one
year (18 months in more complicated cases) after the date of publi-
cation of notice of such investigation. The Commission shall publish
in the Federal Register its reasons for designating any investiga-
tion as a more complicated investigation. For purposes of the one-
year and 18-month periods prescribed by this subsection, there
shall be excluded any period of time during which such investiga-
tion is suspended because of proceedings in a court or agency of the
United States involving similar questions concerning the subject
matter of such investigation.] The Commission shall conclude any
such investigation and make its determination under this section at
the earliest practicable time after the date of publication of notice
of such investigation. To promote expeditious adjudication, the
Commission shall, within 45 days after an investigation is initiated,
establish a target date for its final determination.

(2) During the course of each investigation under this section,
the Commission shall consult with, and seek advice and informa-
tion from, the Department of Health and Human Services, the De-
partment of Justice, the Federal Trade Commission, and such other
departments and agencies as it considers appropriate.

(3) Whenever, in the course of an investigation under this sec-
tion, the Commission has reason to believe, based on information
before it, that a matter, in whole or in part, may come within the
purview [of section 303 or] of subtitle B of title VII of [the Tariff
Act of 1930] this Act, it shall promptly notify the Secretary of Com-
merce so that such action may be taken as is otherwise authorized
by such section and such [Act] subtitle. If the Commission has rea-
son to believe that the matter before it (A) is based solely on al-
leged acts and effects which are within the purview of section [303,
671, or 6731 701 or 731, or (B) relates to an alleged copyright in-
fringement with respect to which action is prohibited by section
1008 of title 17, United States Code, the Commission shall termi-
nate, or not institute, any investigation into the matter. If the
Commission has reason to believe the matter before it is based in
part on alleged acts and effects which are within the purview of
[section 308, 701, or 731] section 701 of this Act, and in part on
alleged acts and effects which may, independently from or in con-
junction with those within the purview of such section, establish a
basis for relief under this section, then it may institute or continue
an investigation into the matter. If the Commission notifies the
Secretary or the administering authority (as defined in section
771(1) of this Act) with respect to a matter under this par?graph,
the Commission may suspend its investigation during the time the
matter is before the Secretary or administering authority for final
decision. [For purposes of computing the 1-year or 18-month period
prescribed by this subsection, there shall be excluded such period
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of suspension.] Any final decision [of the Secretary under section
303 of this Act or}] by the administering authority under section
701 or 731 of this Act with respect to the matter within such sec-
tion [303, 701,] 701 or 731 of which the Commission has notified
the Secretary or administering authority shall be conclusive upon
the Commission with respect to the issue of less-than-fair-value
sales or subsidization and the matters necessary for such decision.

(c) DETERMINATIONS; REVIEW.—The Commission shall deter-
mine, with respect to each investigation conducted by it under this
section, whether or not there is a violation of this section, except
that the Commission may, by issuing a consent order or on the
basis of [a settlement agreement] an agreement between the pri-
vate parties to the investigation, including an agreement to present
the matter for arbitration, terminate any such investigation, in
whole or in part, without making such a determination. Each de-
termination under subsection (d) or (e) shall be made on the record
after notice and opportunity for a hearing in conformity with the
provisions of subchapter II of chapter 5 of title 5, United States
Code. All legal and equitable defenses may be presented in all
cases. A respondent may raise any counterclaim in a manner pre-
scribed by the Commission. Immediately after a counterclaim is re-
ceived by the Commission, the respondent raising such counterclaim
shall file a notice of removal with a United States district court in
which venue for any of the counterclaims raised by the party would
exist under section 1391 of title 28, United States Code. Any coun-
terclaim raised pursuant to this section shall relate back to the date
of the original complaint in the proceeding before the Commission.
Action on such counterclaim shall not delay or affect the proceeding
under this section, including the legal and equitable defenses that
may be raised under this subsection. Any person adversely affected
by a final determination of the Commission under subsection (d),
(e), (B, or (g) may appeal such determination, within 60 days after
the determination becomes final, to the United States Court of Ap-
peals for the Federal Circuit for review in accordance with chapter
7 of title 5, United States Code. Notwithstanding the foregoing pro-
visions of this subsection, Commission determinations under sub-
sections (d), (e), (f), and (g) with respect to its findings on the public
health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in
the United States, and United States consumers, the amount and
nature of bond, or the appropriate remedy shall be reviewable in
accordance with section 706 of title 5, United States Code. Deter-
minations by the Commission under subsections (e), (f), and (j) with
respect to forfeiture of bonds and under subsection (h) with respect
to the imposition of sanctions for abuse of discovery or abuse of
process shall also be reviewable in accordance with section 706 of
title 5, United States Code.

_ (d) EXCLUSION OF ARTICLES FROM ENTRY.—(1) If the Commis-
sion determines, as a result of an investigation under this section,
that [there is violation] there is a violation of this section, it shall
direct that the articles concerned, imported by any person violating
the provision of this section, be excluded from entry into the United
States, unless, after considering the effect of such exclusion upon
the public health and welfare, competitive conditions in the United
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States economy, the production of like or directly competitive arti-
cles in the United States, and United States consumers, it finds
that such articles should not be excluded from entry. The Commis-
sion shall notify the Secretary of the Treasury of its action under
this subsection directing such exclusion from entry, and upon re-
ceipt of such notice, the Secretary shall, through the proper offi-
cers, refuse such entry.

(2) The authority of the Commission to order an exclusion from
entry of articles shall be limited to persons determined by the Com-
mission to be violating this section unless the Commission deter-
mines that—

(A) a general exclusion from entry of articles is necessary
to prevent circumuvention of an exclusion order limited to prod-
ucts of named persons; or

(B) there is a pattern of violation of this section and it is
difficult to identify the source of infringing products.

(e) EXCLUSION OF ARTICLES FROM ENTRY DURING INVESTIGA-
TION EXCEPT UNDER BOND.—(1) If, during the course of an inves-
tigation under this section, the Commission determines that there
is reason to believe that there is a violation of this section, it may
direct that the articles concerned, imported by any person with re-
spect to whom there is reason to believe that such person is violat-
ing this section, be excluded from entry into the United States, un-
less, after considering the effect of such exclusion upon the public
health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in
the United States, and United States consumers, it finds that such
articles should not be excluded from entry. The Commission shall
notify the Secretary of the Treasury of its action under this sub-
section directing such exclusion from entry, and upon receipt of
such notice, the Secretary shall, through the proper officers, refuse
such entry, except that such articles shall be entitled to entry
under bond [determined by the Commission and prescribed by the
Secretary] prescribed by the Secretary in an amount determined by
the Commission to be sufficient to protect the complainant from any
injury. If the Commission later determines that the respondent has
violated the provisions of this section, the bond may be forfeited to
the complainant.

(2) A complainant may petition the Commission for the issu-
ance of an order under this subsection. The Commission shall make
a determination with regard to such petition by no later than the
90th day after the date on which the Commission’s notice of inves-
tigation is published in the Federal Register. The Commission may
extend the 90-day period for an additional 60 days in a case it des-
ignates as a more complicated case. The Commission shall publish
in the Federal Register its reasons why it designated the case as
being more complicated. The Commission may require the com-
plainant to post a bond as a prerequisite to the issuance of an
order under this subsection. If the Commission later determines
that the respondent has not violated the prouvisions of this section,
the bond may be forfeited to the respondent. ) .

(3) The Commission may grant preliminary relief under this
subsection or subsection (f) to the same extent as preliminary in-
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junctions and temporary restraining orders may be granted under
the Federal Rules of Civil Procedure.

(4) The Commission shall prescribe the terms and conditions
under which bonds may be forfeited under paragraphs (1) and (2).

(f) CEASE AND DESIST ORDERS.—(1) In addition to, or in lieu of,
taking action under subsection (d) or (e), the Commission may
issue and cause to be served on any person violating this section,
or believed to be violating this section, as the case may be, an order
directing such person to cease and desist from engaging in the un-
fair methods or acts involved, unless after considering the effect of
such order upon the public health and welfare, competitive condi-
tions in the United States economy, the production of like or di-
rectly competitive articles in the United States, and United States
consumers, it finds that such order should not be issued. The Com-
mission may at any time, upon such notice and in such manner as
it deems proper, modify or revoke any such order, and, in the case
of a revocation, may take action under subsection (d) or (e), as the
case may be. If a temporary cease and desist order is issued in ad-
dition to, or in lieu of, an exclusion order under subsection (e), the
Commission may require the complainant to post a bond, in an
amount determined by the Commission to be sufficient to protect the
respondent from any injury, as a prerequisite to the issuance of an
order under this subsection. If the Commission later determines that
the respondent has not violated the provisions of this section, the
bond may be forfeited to the respondent. The Commission shall pre-
scribe the terms and conditions under which the bonds may be for-
feited under this paragraph.

(2) Any person who violates an order issued by the Commission
under paragraph (1) after it has become final shall forfeit and pay
to the United States a civil penalty for each day on which an im-
portation of articles, or their sale, occurs in violation of the order
of not more than the greater of $100,000, twice the domestic value
of the articles entered or sold on such day in violation of the order.
Such penalty shall accrue to the United States and may be recov-
ered for the United States in a civil action brought by the Commis-
sion in the Federal District Court for the District of Columbia or
for the district in which the violation occurs. In such actions, the
United States district courts may issue mandatory injunctions in-
corporating the relief sought by the Commission as they deem ap-
propriate in the enforcement of such final orders of the Commis-
sion.

(gX1) If—

(A) a complaint is filed against a person under this section;

(B) the complaint and a notice of investigation are served
on the person;

(C) the person fails to respond to the complaint and notice

(t);' otherwise fails to appear to answer the complaint and no-

ice;
(D) the person fails to show good cause why the person
should not be found in default; and
(E) the complainant seeks relief limited solely to that per-
son;
the Commission shall presume the facts alleged in the complaint
to be true and shall, upon request, issue an exclusion from entry
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or a cease and desist order, or both, limited to that person unless,
after considering the effect of such exclusion or order upon the pub-
lic health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in
the United States, and United States consumers, the Commission
finds that such exclusion or order should not be issued.

(2) In addition to the authority of the Commission to issue a
general exclusion from entry of articles when a respondent appears
to contest an investigation concerning a violation of the provisions
of this section, a general exclusion from entry of articles, regardless
of the source or importer of the articles, may be issued if—

(A) no person appears to contest an investigation concern-
ing a violation of the provisions of this section, [and]

(B) such a violation is established by substantial, reliable,
and probative evidencel.} and

(C) the requirements of subsection (d)(2) are met.

(h) The Commission may by rule prescribe sanctions for abuse
of discovery and abuse of process to the extent authorized by Rule
11 and Rule 37 of the Federal Rules of Civil Procedure.

(i) FORFEITURE.—

(1) In addition to taking action under subsection (d), the
Commission may issue an order providing that any article im-
ported in violation of the provisions of this section be seized
and forfeited to the United States if—

(A) the owner, importer, or consignee of the article
greviously attempted to import the article into the United

tates;

(B) the article was previously denied entry into the
United States by reason of an order issued under sub-
section (d); and

(C) upon such previous denial of entry, the Secretary
of the Treasury provided the owner, importer, or consignee
of the article written notice of—

(i) such order, and
(i1) the seizure and forfeiture that would result
from any further attempt to import the article into the

United States.

(2) The Commission shall notify the Secretary of the
Treasury of any order issued under this subsection and, upon
receipt of such notice, the Secretary of the Treasury shall en-
force such order in accordance with the provisions of this sec-
tion.

(3) Upon the attempted entry of articles subject to an order
issued under this subsection, the Secretary of the Treasury
shall immediately notify all ports of entry of the attempted im-
portation and shall identify the persons notified under para-
graph (1)(C). i

(4) The Secretary of the Treasury shall provide—

(A) the written notice described in paragraph (1)(C) to
the owner, importer, or consignee of any article that is de-
nied entry into the United States by reason of an order is-
sued under subsection (d); and o

(B) a copy of such written notice to the Commission.



244

(j) REFERRAL TO THE PRESIDENT.—(1) If the Commission deter-
mines that there is a violation of this section, or that, or purposes
of subsection (e), there is reason to believe that there is such a vio-
lation, it shall—

(A) publish such determination in the Federal Register,
and
(B) transmit to the President a copy of such determination

and the action taken under subsection (d), (e), (f), (g), or (i),

with respect thereto, together with the record upon which such

determination is based.

(2) If, before the close of the 60-day period beginning on the
day after the day on which he receives a copy of such determina-
tion, the President, for policy reasons, disapproves such determina-
tion and notifies the Commission of his disapproval, then, effective
on the date of such notice, such determination and the action taken
under subsection (d), (e), (f), (g), or (i) with respect thereto shall
have no force or effect.

(3) Subject to the provisions of paragraph (2), such determina-
tion shall, except for purposes of subsection (c), be effective upon
publication thereof in the Federal Register, and the action taken
under subsection (d), (e), (f), (g) or (i) with respect thereto shall be
effective as provided in such subsections, except that articles di-
rected to be excluded from entry under subsection (d) or subject to
a cease and desist order under subsection (f) [shall be entitled to
entry under bond determined by the Commission and prescribed by
the Secretary until such determination becomes final.l shall, until
such determination becomes final, be entitled to entry under bond
prescribed by the Secretary in an amount determined by the Com-
mission to be sufficient to protect the complainant from any injury.
If the determination becomes final, the bond may be forfeited to the
complainant. The Commission shall prescribe the terms and condi-
tions under which bonds may be forfeited under this paragraph.

(4) If the President does not disapprove such determination
within such 60-day period, or if he notifies the Commission before
the close of such period that he approves such determination, then,
for purposes of paragraph (3) and subsection (c) such determination
shall become final on the day after the close of such period or the
day on which the President notifies the Commission of his ap-
proval, as the case may be.

(k) PERIOD OF EFFECTIVENESS.—(1) Except as provided in sub-
sections (f) and (j), any exclusion from entry or order under this
section shall continue in effect until the Commission finds, and in
the case of exclusion from entry notifies the Secretary of the Treas-
ury, that the conditions which led to such exclusion from entry or
order no longer exist.

. (2) If any person who has previously been found by the Com-
mission to be in violation of this section petitions the Commission
for a determination that the petitioner is no longer in violation of
this section or for a modification or rescission of an exclusion from
entry or order under subsection (d), (), (f), (g), or (i)—

_ (A) the burden of proof in any proceeding before the Com-
mission regarding such petition shall be on the petitioner; and
(B) relief may be granted by the Commission with respect

to such petition—
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(i) on the basis of new evidence or evidence that could not
have been presented at the prior proceeding, or

(ii)) on grounds which would permit relief from a judgment
or order under the Federal Rules of Civil Procedure.

(1) IMPORTATIONS BY OR FOR THE UNITED STATES.—Any exclu-
sion from entry or order under subsection (d), (e), (f), (g), or (i), in
cases based on a preceding involving a patent, copyright, or mask
work under subsection (a)(1), shall not apply to any articles im-
ported by and for the use of the United States, or imported for, and
to be used for, the United States with the authorization or consent
of the Government. Whenever any article would have been ex-
cluded from entry or would not have been entered pursuant to the
provisions of such subsections but for the operation of this sub-
section, or owner of the patent, copyright, or mask work adversely
affected shall be entitled to reasonable and entire compensation in
an action before the United States [Claims Court} Court of Federal
Claims pursuant to the procedures of section 1498 of title 28, Unit-
ed States Code.

(m) DEFINITION OF UNITED STATES.—For purposes of this sec-
tion and sections 338 and 340, the term “United States” means the
customs territory of the United States as defined in general note
2 of the Harmonized Tariff Schedule of the United States.

(n)(1) Information submitted to the Commission or exchanged
among the parties in connection with proceedings under this sec-
tion which is properly designated as confidential pursuant to Com-
mission rules may not be disclosed (except under a protective order
issued under regulations of the Commission which authorizes lim-
ited disclosure of such information) to any person (other than a
person described in paragraph (2)) without the consent of the per-
son submitting it.

(2) Notwithstanding the prohibition contained in paragraph (1),
information referred to in that paragraph may be disclosed to—

[(A) an officer or employee of the Commission who is di-
rectly concerned with carrying out the investigation in connec-
tion with which the information is submitted,]

(A) an officer or employee of the Commission who is directly

concerned with— .

(i) carrying out the investigation or related proceeding
in connection with which the information is submitted,

(i) the administration of a bond posted pursuant to
subsection (e), (f), or (j), _

(iii) the administration or enforcement of an exclusion
order issued pursuant to subsection (d), (e), or (g), a cease
and desist order issued pursuant to subsection (f), or a con-

sent order issued pursuant to subsection (c), o

(iv) proceedings for the modification or rescission of a

temporary or permanent order issued under subsection (d),

(e), (P, (g), or (i), or a consent order issued under this sec-

tion, or )
(v) maintaining the administrative record of the inves-
tigation or related proceeding,

(B) an officer or employee of the United States Govern-
ment who is directly involved in the review under subsection

@), or
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(C) [an officer or employee of the United States Customs
Service who is directly involved in administering an exclusion
from entry under this section resulting from the investigation
in connection with which the information is submitted.] an of-
ficer or employee of the United States Customs Service who is
directly involved in administering an exclusion from entry
under subsection (d), (e), or (g) resulting from the investigation
or related proceeding in connection with which the information
is submitted.

* * * £ 3 * * *

TITLE IV—ADMINISTRATIVE PROVISIONS

* * * * * * *

Part II—Report, Entry, and Unlading of Vessels and

Vehicles
E 3 * E S %* *k * L
SEC. 466. EQUIPMENT AND REPAIRS OF VESSELS
% *® *® £ * % ¥

(h) The duty imposed by subsection (a) of this section shall not
apply to—

(1) the cost of any equipment, or any part of equipment,
purchased for, or the repair parts or materials to be used, or
the expense of repairs made in a foreign country with respect
to, LAIS)H (Lighter Aboard Ship) barges documented under the
laws of the United States and utilized as cargo containers, [or]

(2) the cost of spare repair parts or materials (other than
nets or nettings) which the owner or master of the vessel cer-
tifies are intended for use aboard a cargo vessel, documented
under the laws of the United States and engaged in the foreign
or coasting trade, for installation or use on such vessel, as
needed, in the United States, at sea, or in a foreign country,
but only if duty is paid under appropriate commodity classifica-
tions of the Harmonized Tariff Schedule of the United States
upon first entry into the United States of each such spare part
purchased in, or imported from, a foreign countryl.], and

(3) the cost of spare parts necessarily installed before the
first entry into the United States, but only if duty is paid under
appropriate commodity classifications of the Harmonized Tariff
Schedule of the United States upon first entry into the United
States of each such spare part purchased in, or imported from,
a foreign country.

* * * * * * *

SEC. 504. LIMITATION ON LIQUIDATION.

(a) LIQUIDATION.—Unless an entry is extended under sub-
section (b) or suspended as required by statute or court order, an
entry of merchandise not liquidated except as provided in section
751(a)(3), within one year from:

* * % * % % %

(d) REMOVAL OF SUSPENSION.—[When a suspension] Except as
provided in section 751(a)(3), when a suspension required by stat-
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ute or court order is removed, the Customs Service shall liquidate
the entry within 6 months after receiving notice of the removal
from the Department of Commerce, other agency, or a court with
jurisdiction over the entry. Any entry not liquidated by the Cus-
toms Service within 6 months after receiving such notice shall be
treated as having been liquidated at the rate of duty, value, quan-
tity, and amount of duty asserted at the time of entry by the im-
porter of record.

* * * * * * *

SEC. 516A. JUDICIAL REVIEW IN COUNTERVAILING DUTY AND ANTI-
DUMPING DUTY PROCEEDINGS.

(a) REVIEW OF DETERMINATION.—
(1) REVIEW OF CERTAIN DETERMINATIONS.—Within 30 days
after the date of publication in the Federal Register of—

(A) a determination by the administering authority,
under 702(c) or 732(c) of this Act, not to initiate an inves-
tigation,

(B) a determination by the Commission, under section
751(b) of this Act, not to review a determination based
upon changed circumstances, [or]

(C) a negative determination by the Commission,
under section 703(a) or 733(a) of this Act, as to whether
there is reasonable indication or material injury, threat of
material injury, or material retardation, or

(D) a final determination by the administering author-
ity or the Commission under section 751(c)(3),

an interested part who is a party to the proceeding in connec-
tion with which the matter arises may commence an action in
the United States Court of International Trade by filing con-
currently a summons and complaint, each with the content and
in the form, manner, and style prescribed by the rules of that
court, contesting any factual findings or legal conclusions upon
which the determination is based.
(2) REVIEW OF DETERMINATIONS ON RECORD.—

(A) IN GENERAL.—Within thirty days after—

(i) the date of publication in the Federal Register
of—

(I) notice of any determination described in
clause (i), (iii), (iv), Lor (V)1 (v), or (viii) of sub-
paragraph (B), [or]

(II) an antidumping or countervailing duty
order based upon any determination described in
clause (i) of subparagraph (B), or

(I1I) notice of the implementation of any deter-
mination described in clause (vii) of subparagraph
(B), or

* * * * * * *

(B) REVIEWABLE DETERMINATIONS.—The determina-
tions which may be contested under subparagraph (A) are
as follows:

* * % % % * *
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(iv) A determination by the administering author-
ity, under section 704 or 734 of this Act, to suspend
an antidumping duty or a countervailing duty inves-
tigation, including any final determination resulting
from a continued investigation which changes the size
of the dumping margin or net countervailable subsidy
calculated, or the reasoning underlying such calcula-
tions, at the time the suspension agreement was con-
cluded.

* * * * #* * *

(vit) A determination by the administering author-
ity or the Commission under section 129 of the Uru-
guay Round Agreements Act concerning a determina-
tion under title VII of the Tariff Act of 1930.

(viti) A determination by the Commission under
section 753(a)(1).

* * *® * * * *

(5) TIME LIMITS IN CASES INVOLVING MERCHANDISE FROM
FREE TRADE AREA COUNTRIES.—Notwithstanding any other pro-
vision of this subsection, in the case of a determination to
which the provisions of subsection (g) apply, an action under
this subsection may not be commenced, and the time limits for
commencing an action under this subsection shall not begin to
run, until the day specified in whichever of the following sub-
paragraphs applies:

* # % * * * *

(E) For a determination described in clause (vii) of
paragra}fh (2)(B), the 31st day after the date on which no-
tice of the implementation of the determination is published
in the Federal Register.

(b) STANDARDS OF REVIEW.—
(1) REMEDY.—The court shall hold unlawful any deter-
mination, finding, or conclusion found—

(A) in an action brought [under paragraph (1) of sub-
section (a)] under subparagraph (A), (B), or (C) of sub-
section (a)(1), to be arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law, or

[(B)] (B)(i) in an action brought under paragraph (2)
of subsection (a), to be unsupported by substantial evi-
dence on the record, or otherwise not in accordance with
lawl.], and

(ii) in an action brought under paragraph (1)(D) of
subsection (a), to be arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.

* * % % * * *

(g) REVIEW OF COUNTERVAILING DUTY AND ANTIDUMPING DUTY
DETERMINATIONS INVOLVING FREE TRADE AREA COUNTRY MER-
CHANDISE.—

* * * * * * *
(8) REQUESTS FOR BINATIONAL PANEL REVIEW.—
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(A) INTERESTED PARTY REQUESTS FOR BINATIONAL
PANEL REVIEW.—

(i) GENERAL RULE.—An interested party who was
a party to the proceeding in which a determination is
made may request binational panel review of such de-
termination by filing a request with the United States
Secretary by no later than the date that is 30 days
after the date described in subparagraph [(A) or (B)]
(A), (B), or (E) of subsection (a)(5) that is applicable to
such determination. Receipt of such request by the
United States Secretary shall be deemed to be a re-
quest for binational panel review within the meaning
of article 1904(4) of the NAFTA or of the Agreement.
Such request shall contain such information and be in
such form, manner, and style as the administering au-
thority, in consultation with the Commission, shall
prescribe by regulations.

* * * * * * *
SEC 592. PENALTIES FOR FRAUD, GROSS NEGLIGENCE, AND NEG-
LIGENCE.
* * * * * * *

SEC. 592A. SPECIAL PROVISIONS REGARDING CERTAIN VIOLATIONS.
(@) PUBLICATION OF NAMES OF CERTAIN VIOLATORS.—

(1) PUBLICATION.—The Secretary of the Treasury is author-
ized to publish in the Federal Register a list of the name of any
producer, manufacturer, supplier, seller, exporter, or other per-
son located outside the customs territory of the United States—

(A) against whom the Customs Service has issued a
penalty claim under section 592, and

(B) if a petition with respect to that claim has been
filed under section 618, against whom a final decision has
been issued under such section after exhaustion of adminis-
trative remedies, _

citing any of the violations of the customs laws referred to in
paragraph (2). Such list shall be published not later than
March 31 and September 30 of each year.

(2) VIOLATIONS.—The violations of the customs laws re-
ferred to in paragraph (1) are the following: _

(A) Using documentation, or providing documentation
subsequently used by the importer of record, which indi-
cates a false or fraudulent country of origin or source of tex-
tile or apparel products. ) )

(B) Using counterfeit visas, licenses, permits, bills of
lading, or similar documentation, or providing counterfeit
visas, licenses, permits, bills of lading, or szmzlar docu-
mentation that is subsequently used by the importer of
record, with respect to the entry into the customs territory
of the United States of textile or apparel products. .

(C) Manufacturing, producing, supplying, or selling
textile or apparel products which are falsely or frauduently
labelled as to country of origin or source.
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(D) Engaging in practices which aid or abet the trans-
shipment, through a country other than the country of ori-
gin, of textile or apparel products in a manner which con-
ceals the true origin of the textile or apparel products or
permits the evasion of quotas on, or voluntary restraint
agreements with respect to, imports of textile or apparel
products.

(3) REMOVAL FROM LIST.—Any person whose name has been
included in a list published under paragraph (1) may petition
the Secretary to be removed from such list. If the Secretary
finds that such person has not committed any violations de-
scribed in paragraph (2) for a period of not less than 3 years
after the date on which the person’s name was so published, the
Secretary shall remove such person from the list as of the next
publication of the list under paragraph (2).

(4) REASONABLE CARE REQUIRED FOR SUBSEQUENT IM-
PORTS.—

(A) RESPONSIBILITY OF IMPORTERS AND OTHERS.—After
the name of a person has been published under paragraph
(1), the Secretary of the Treasury shall require any im-
porter of record entering, introducing, or attempting to in-
troduce into the commerce of the United States textile or
apparel products that were either directly or indirectly pro-
duced, manufactured, supplied, sold, exported, or trans-
ported by such named person to show, to the satisfaction of
the Secretary, that such importer has exercised reasonable
care to ensure that the textile or apparel products are ac-
companied by documentation, packaging, and labelling
that are accurate as to its origin. Such reasonable care
shall not include reliance solely on a source of information
which is the named person.

(B) FAILURE TO EXERCISE REASONABLE CARE.—If the
Customs Service determines that merchandise is not from
the country claimed on the documentation accompanying
the merchandise, the failure to exercise reasonable care de-
scribed in subparagraph (A) shall be considered when the
Customs Service determines whether the importer of record
is in violation of section 484(a).

(b) LisT oF HIGH RISK COUNTRIES.—

(1) L1ST.—The President or his designee, upon the advice of
the Secretaries of Commerce and Treasury, and the heads of
other appropriate departments and agencies, is authorized to
publish a list of countries in which illegal activities have oc-
curred involving transshipped textile or apparel products or ac-
tivities designed to evade quotas of the United States on textile
or apparel products, if those countries fail to demonstrate a
good faith effort to cooperate with United States authorities in
ceasing such activities. Such list shall be published in the Fed-
eral Register not later than March 31 of each year. Any country
that is on the list and that subsequently demonstrates a good
faith effort to cooperate with United States authorities in ceas-
ing illegal activities described in the first sentence shall be re-
moved from the list, and such removal shall be published in the
Federal Register as soon as practicable.
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(2) REASONABLE CARE REQUIRED FOR SUBSEQUENT IM-
PORTS.—

(A) RESPONSIBILITY OF IMPORTERS OF RECORD.—The
Secretary of the Treasury shall require any importer of
record entering, introducing, or attempting to introduce
into_the commerce of the United States textile or apparel
products indicated, on the documentation, packaging, or la-
belling accompanying such products, to be from any coun-
try on the list published under paragraph (1) to show, to
the satisfaction of the Secretary, that such importer, con-
signee, or purchaser has exercised reasonable care to ascer-
tain the true country of origin of the textile or apparel prod-
ucts.

(B) FAILURE TO EXERCISE REASONABLE CARE.—If the
Customs Service determines that merchandise is not from
the country claimed on the documentation accompanying
the merchandise, the failure to exercise reasonable care de-
scribed in subparagraph (A) shall be considered when the
Customs Service determines whether the importer of record
is in violation of section 484(a).

(3) DEFINITION.—For purposes of this subsection, the term
“country” means a foreign country or territory, including any
overseas dependent territory or possession of a foreign country.

* * * * * * *

Title VII—Countervailing and Antidumping Duties
Subtitle A—Imposition of Countervailing Duties

* * * * * * *
Sec. 709. Conditional payment of countervailing duty.
* * * * * * *

Subtitle C—Reviews; Other Actions Regarding Agreements

Chapter 1—REVIEW OF AMOUNT OF DUTY AND AGREEMENTS OTHER THAN
QUANTITATIVE RESTRICTION AGREEMENTS
* * * * * * *

Sec. 752. Special rules for section 751(b) and 751(c) reviews. .
Sec. 753. Special rules for injury investigations for certain section 303 countervailing
duty orders and investigations.

* * * * * * *

Subtitle D-—General Provisions
* * * * * * *
Sec. 771B. Calculation of countervailable subsidies on certain processed agricultural
TO .
gec(.h';%s. [United States price) Export price and constructed export price.
Sec. 773. [Foreign market value} Normal value.
Sec. 773A. Currency conversion.
* * * * * * *
Sec. 775. [Subsidy] Countervailable subsidy practices discovered during a
proceeding. o )
Sec. 776. [Verificatioin of Information] Determinations on the basis of the facts
available.
* * * * * * * A
Sec. T77A. Sampling and averaging; determination of weighted average dumping
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margin and countervailable subsidy rate.
* * * * * * *

Sec. 782. Conduct of investigations and administrative reviews.
Sec. 783. Antidumping petitions by third countries.

Subtitle A—Imposition of Countervailing Duties

SEC. 701. COUNTERVAILING DUTIES IMPOSED.

[(a) GENERAL RULE.—If—

[(1) the administering authority determines that—

[(A) a country under the Agreement, or

[(B) a person who is a citizen or national of such a
country, or a corporation, association, or other organization
organized in such a country,

[is providing, directly or indirectly, a subsidy with respect to

the manufacture, production, or exportation of a class or kind

of merchandise imported, or sold (or likely to be sold) for im-

portation, into the United States, and

[(2) the Commission determines that—

[(A) an industry in the United States—
[(i) is materially injured, or
[(ii) is threatened with material injury, or
[(B) the establishment of an industry in the United

States is materially retarded,

[by reason of imports of that merchandise or by reason of sales

(or the likelihood of sales) of that merchandise for importation,
[then there shall be imposed upon such merchandise a countervail-
ing duty, in addition to any other duty imposed, equal to the
amount of the net subsidy. For purposes of this subsection and sec-
tion 705(b)(1), a reference to the sale of merchandise includes the
entering into of any leasing arrangement regarding the merchan-
dise that is equivalent to the sale of the merchandise.

[(b) COUNTRY UNDER THE AGREEMENT.—For purposes of this
subtitle, the term “country under the Agreement” means a coun-
try—

[(1) between the United States and which the Agreement
on Subsidies and Countervailing Measures applies, as deter-
mined under section 2(b) of the Trade Agreements Act of 1979,

[(2) which has assumed obligations with respect to the
United States which are substantially equivalent to obligations
under the Agreement, as determined by the President, or

[(3) with respect to which the President determines that—

[(A) there is an agreement in effect between the Unit-
ed States and that country which—
[(Q was in force on June 19, 1979, and
[(ii) requires unconditional most-favored-nation
treatment with respect to articles imported into the
United States,
[(B) the General Agreement on Tariffs and Trade does
not apply between the United States and that country, and
[(C) the agreement described in subparagraph (A)
does not expressly permit—
[(i) actions required or permitted by the General

Agreement on Tariffs and Trade, or required by the
Congress, or
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[(ii) nondiscriminatory prohibitions or restrictions
on importation which are designed to prevent decep-
tive or unfair practices.

[(c) REVOCATION OF STATUS AS A COUNTRY UNDER THE AGREE-
MENT.—The United States Trade Representative may revoke the
status of a foreign country as a country under the Agreement for
purposes of this subtitle if such foreign country—

[(1) announces that such foreign country does not intend,
or is not able, to honor the obligations it has assumed with re-
spect to the United States or the Agreement for purposes of
this subtitle, or

[(2) does not in fact honor such obligations.}

(a) GENERAL RULE.—If—

(1) the administering authority determines that the govern-
ment of a country or any public entity within the territory of a
country is providing, directly or indirectly, a countervailable
subsidy with respect to the manufacture, production, or export
of a class or kind of merchandise imported, or sold (or likely
to be sold) for importation, into the United States, and

(2) in the case of merchandise imported from a Subsidies
Agreement country, the Commission determines that—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or
(B) the establishment of an industry in the United

States is materially retarded,
by reason of imports of that merchandise or by reason of sales
(or the likelihood of sales) of that merchandise for importation,

then there shall be imposed upon such merchandise a countervail-
ing duty, in addition to any other duty imposed, equal to the
amount of the net countervailable subsidy. For purposes of this sub-
section and section 705(b)(1), a reference to the sale of merch.andzse
includes the entering into of any leasing arrangement regarding the
merchandise that is equivalent to the sale of the merchandise. )

(b) SUBSIDIES AGREEMENT COUNTRY.—For purposes of this
title, the term “Subsidies Agreement country” means—

(1) a WT'O member country, )

(2) a country which the President has determined has as-
sumed obligations with respect to the United States which are
substantially equivalent to the obligations under the Subsidies
Agreement, or i

(3) a country with respect to which the President deter-
mines that— ]

(A) there is an agreement in effect between the United

States and that country which—

(i) was in force on the date of the enactment of the
Uruguay Round Agreements Act, and )

(ii)  requires unconditional most-favored-nation
treatment with respect to articles imported into the
United States, and
(B) the agreement described in subparagraph (A) does

not expressly permit—

P (] cht)ions required or permitted by the GATT 1947
or GATT 1994, as defined in section 2(1) of the Uru-
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guay Round Agreements Act, or required by the Con-
gress, or

(1) nondiscriminatory prohibitions or restrictions
on importation which are designed to prevent deceptive
or unfair practices.

(c) COUNTERVAILING DUTY INVESTIGATIONS INVOLVING IMPORTS
Nor ENTITLED TO A MATERIAL INJURY DETERMINATION.—In the
case of any article or merchandise imported from a country which
is not a Subsidies Agreement country—

(1) no determination by the Commission under section

703(a), 704, or 705(b) shall be required,

(2) an investigation may not be suspended under section

704(c) or 704(1),

(3) no determination as to the presence of critical cir-

cumstances shall be made under section 703(e) or 705(a)(2),

(4) section 706(c) shall not apply,
(5) any reference to a determination described in paragraph

(1) or (3), or to the suspension of an investigation under section

704(c) or 704(1), shall be disregarded, and

(6) section 751(c) shall not apply.

(d) TREATMENT OF INTERNATIONAL CONSORTIA.—For purposes
of this subtitle, if the members (or other participating entities) of
an international consortium that is engaged in the production of [a
class or kind of merchandise subject to a countervailing duty inves-
tigation] subject merchandise receive countervailable subsidies
from their respective home countries to assist, permit, or otherwise
enable their participation in that consortium through production or
manufacturing operations in their respective home countries, then
the administering authority shall cumulate all such countervailable
subsidies, as well as countervailable subsidies provided directly to
the international consortium, in determining any countervailing
duty upon such merchandise.

(e) UPSTREAM SUBSIDY.—Whenever the administering author-
ity has reasonable grounds to believe or suspect that an upstream
subsidy, as defined in section 771A(a)(1), is being paid or bestowed,
the administering authority shall investigate whether an upstream
subsidy has in fact been paid or bestowed, and if so, shall include
the amount of the upstream subsidy as provided in section
771A(a)(3).

[(f) CROSs REFERENCE.—

. [For provisions of law agplicable in the case of merchan-
dise which is the product of a country other than a country
under the Agreement, see section 303 of this Act.)

SEC. 702. PROCEDURES FOR INITIATING A COUNTERVAILING DUTY
INVESTIGATION.
_ (a) INITIATION BY ADMINISTERING AUTHORITY.—A countervail-
ing duty investigation shall be [commenced] initiated whenever
the administering authority determines, from information available
to it, that a formal investigation is warranted into the question of
whether the elements necessary for the imposition of a duty under
section 701(a) exist.
(b) INITIATION BY PETITION.—
(1) PETITION REQUIREMENTS.—A countervailing duty pro-
ceeding shall be [commenced] initiated whenever an inter-
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ested party described in subparagraph (C), (D), (E), (F), or (G)

of section 771(9) files a petition with the administering author-

ity, on behalf of an industry, which alleges the elements nec-

essary for the imposition of the duty imposed by section 701(a),

and which is accompanied by information reasonably available

to the petitioner supporting those allegations. The petition may
be amended at such time, and upon such conditions, as the ad-
ministering authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION.—The peti-
tioner shall file a copy of the petition with the Commission on
the same day as it is filed with the administering authority.

(3) PETITION BASED UPON A DEROGATION OF AN INTER-
NATIONAL UNDERTAKING ON OFFICIAL EXPORT CREDITS.—If the
sole basis of a petition filed under [subsection 702(b)(1)] para-
graph 1 is the derogation of an international undertaking on
official export credits, the administering authority shall imme-
diately notify the Secretary of the Treasury who shall, in con-
sultation with the administering authority, within [twenty
days] 5 days after the date on which the administering author-
ity initiates an investigation under subsection (c), determine the
existence and estimated value of the derogation, if any, and
shall publish such determination in the Federal Register.

(4) ACTION WITH RESPECT TO PETITIONS.—

(A) NOTIFICATION OF GOVERNMENTS.—Upon receipt of
a petition filed under paragraph (1), the administering au-
thority shall—

(i) notify the government of any exporting country
named in the petition by delivering a public version of
the petition to an appropriate representative of such
country; and

(ii) provide the government of any exporting coun-
try named in the petition that is a Subsidies Agreement
country an opportunity for consultations with respect to
the petition. _
(B) ACCEPTANCE OF COMMUNICATIONS.—The admin-

istering authority shall not accept any unsolicited oral or
written communication from any person other than an in-
terested party described in section 771(9) (C), (D), (E), (F),
or (G) before the administering authority makes its decision
whether to initiate an investigation, except as provided in
subparagraph (A)(ii) and subsection (c)(4)(D), and_except
for inquiries regarding the status of the administering
authority’s consideration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION.—The
administering authority and the Commission shall not dis-
close information with regard to any draft petition submit-
ted for review and comment before it is filed under para-
graph (1).

[(c) PETITION DETERMINATION.—Within 20 days after the date
on which a petition is filed under subsection (b), the administering
authority shall—

[(1) determine whether the petition alleges the elements
necessary for the imposition of a duty under section 7 01(a) and
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contains information reasonably available to the petitioner
supporting the allegations,

[(2) if the determination is affirmative, commence an in-
vestigation to determine whether a subsidy is being provided
with respect to the class or kind of merchandise described in
the petition, and provide for the publication of notice of the de-
termination to commence an investigation in the Federal Reg-
ister, and

[(3) if the determination is negative, dismiss the petition,
terminate the proceeding, notify the petitioner in writing of the
reasons for the determination, and provide for the publication
of notice of the determination in the Federal Register.]

(c) PETITION DETERMINATION.—

(1) IN GENERAL.—

(A) TIME FOR INITIAL DETERMINATION.—Except as pro-
vided in subparagraph (B), within 20 days after the date
on which a petition is filed under subsection (b), the ad-
ministering authority shall—

(i) after examining, on the basis of sources readily
available to the administering authority, the accuracy
and adequacy of the evidence provided in the petition,
determine whether the petition alleges the elements nec-
essary for the imposition of a duty under section 701(a)
and contains information reasonably available to the
petitioner supporting the allegations, and

(ii) determine if the petition has been filed by or on
behalf of the industry.

(B) EXTENSION OF TIME.—In any case in which the ad-
ministering authority is required to poll or otherwise deter-
mine support for the petition by the industry under para-
graph (4)(D), the administering authority may, in excep-
tional circumstances, apply subparagraph (A) by substitut-
ing “a maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAME MER-
CHANDISE AS AN ORDER THAT HAS BEEN REVOKED.—If a pe-
tition is filed under this section with respect to merchandise
that was the subject merchandise of—

(i) a countervailing duty order that was revoked
under section 751(d) in the 24 months preceding the
date the petition is filed, or

(ii) a suspended investigation that was terminated
under section 751(d) in the 24 months preceding the
date the petition is filed,

the administering authority and the Commission shall, to

the maximum extent practicable, expedite any investiga-

Eon initiated under this section with respect to the peti-

ion.

(2) AFFIRMATIVE DETERMINATIONS.—If the determinations
under clauses (i) and (ii) of paragraph (1)(A) are affirmative,
the administering authority shall initiate an investigation to
determine whether a countervailable subsidy is being provided
with respect to the subject merchandise.

(3) NEGATIVE DETERMINATIONS.—If the determination
under clause (i) or (ii) of paragraph (1)(A) is negative, the ad-
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ministering authority shall dismiss the petition, terminate the
proceeding, and notify the petitioner in writing of the reasons
for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.—

(A) GENERAL RULE.—For purposes of this subsection,
the administering authority shall determine that the peti-
tion has been filed by or on behalf of the industry, if—

(i) the domestic producers or workers who support
the petition account for at least 25 percent of the total
production of the domestic like product, and

(ii) the domestic producers or workers who support
the petition account for more than 50 percent of the
production of the domestic like product produced by
that portion of the industry expressing support for or
opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.—

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS.—
In determining industry support under subparagraph
(A), the administering authority shall disregard the po-
sition of domestic producers who oppose the petition, if
such producers are related to foreign producers, as de-
fined in section 771(4)(B)(ii), unless such domestic pro-
ducers demonstrate that their interests as domestic pro-
ducers would be adversely affected by the imposition of
a countervailing duty order.

(ii) PRODUCERS WHO ARE IMPORTERS.—The admin-
istering authority may disregard the position of domes-
tic producers of a domestic like product who are im-
porters of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES.—If the
petition alleges that the industry is a regional industry, the
administering authority shall determine whether the peti-
tion has been filed by or on behalf of the industry by apply-
ing subparagraph (A) on the basis of production in the re-

ion.
& (D) POLLING THE INDUSTRY.—If the petition does not
establish support of domestic producers or workers account-
ing for more than 50 percent of the total production of the
domestic like product, the administering authority shall—

(i) poll the industry or rely on other information in
order to determine if there is support for the petition as
required by subparagraph (A), or '

(ii) if there is a large number of producers in the
industry, the administering authority may determine
industry support for the petition by using any statis-
tically valid sampling method to poll the industry.

(E) COMMENTS BY INTERESTED PARTIES.—Before the
administering authority makes a determination with re-
spect to initiating an investigation, any person who would
qualify as an interested party under section 7 71(9) if an in-
vestigation were initiated, may submit comments or infor-
mation on the issue of industry support. After the admin-
istering authority makes a determination with respect to
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initiating an investigation, the determination regarding in-
dustry support shall not be reconsidered.
(5) DEFINITION OF DOMESTIC PRODUCERS OR WORKERS.—

For purposes of this subsection, the term “domestic producers or

workers” means those interested parties who are eligible to file

a petition under subsection (b)(1)(A).

(d) NOTIFICATION TO COMMISSION OF DETERMINATION.—The ad-
ministering authority shall—

(1) notify the Commission immediately of any determina-
tion it makes under subsection (a) or (c), and

(2) if the determination is affirmative, make available to
the Commission such information as it may have relating to
the matter under investigation, under such procedures as the
administering authority and the Commission may establish to
prevent disclosure, other than with the consent of the party
providing it or under protective order, of any information to
which confidential treatment has been given by the admin-
istering authority.

(e) INFORMATION REGARDING CRITICAL CIRCUMSTANCES.—If, at
any time after the initiation of an investigation under this subtitle,
the administering authority finds a reasonable basis to suspect
that the alleged countervailable subsidy is inconsistent with the
Subsidies Agreement, the administering authority may request the
Commissioner of Customs to compile information on an expedited
basis regarding entries of the [class or kind of merchandise that
is the subject of the investigation] subject merchandise. Upon re-
ceiving such request, the Commissioner of Customs shall collect in-
formation regarding the volume and value of entries of the [class
or kind of merchandise that is the subject of the investigation] sub-
Ject merchandise and shall transmit such information to the admin-
istering authority at such times as the administering authority
shall direct (at least once every 30 days), until a final determina-
tion is made under section 705(a), the investigation is terminated,
or the administering authority withdraws the request.

SEC. 703. PRELIMINARY DETERMINATIONS.

[(a) DETERMINATION BY COMMISSION OF REASONABLE INDICA-
TION OF INJURY.—Ezxcept in the case of a petition dismissed by the
administering authority under section 702(c)(3), the Commission,
within 45 days after the date on which a petition is filed under sec-
tion 702(b) or on which it receives notice from the administering
authority of an investigation commenced under section 702(a), shall
make a determination, based upon the best information available
to it at the time of the determination, of whether there is a reason-
able indication that—

[(1) an industry in the United States—
[(A) is materially injured, or
[(B) is threatened with material injury, or
[(2) the establishment of an industry in the United States
is materially retarded,
[by reason of imports of the merchandise which is the subject of
the investigation by the administering authority. If that determina-
tion is negative, the investigation shall be terminated.]

(a) DETERMINATION BY COMMISSION OF REASONABLE INDICA-

TION OF INJURY.—
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(1) GENERAL RULE.—Except in the case of a petition dis-

missed by the administering authority under section 702(c)(3),

the Commission, within the time specified in paragraph (2),

shall determine, based on the information available to it at the

time of the determination, whether there is a reasonable indica-
tion that—
(A) an industry in the United States—
(1) is materially injured, or
(i) is threatened with material injury, or
(B) the establishment of an industry in the United
States is materially retarded,

by reason of imports of the subject merchandise and that im-

ports of the subject merchandise are not negligible. If the Com-

mission finds that imports of the subject merchandise are neg-
ligible or otherwise makes a negative determination under this
paragraph, the investigation shall be terminated.

2) TIME FOR COMMISSION DETERMINATION.—The Commis-

sion shall make the determination described in paragraph (1)—

(A) in the case of a petition filed under section 702(b)—

(1) within 45 days after the date on which a petition is
filed under such section, or

(it) if the time has been extended pursuant to section
702(c)(1)(B), within 25 days after the date on which the
Commission receives notice from the administering author-
ity of inttiation of the investigation, and
(B) in the case of an investigation initiated under section

702(a), within 45 days after the date on which the Commission

receives notice from the administering authority that an inves-

tigation has been initiated under such section.

(b)(1) PRELIMINARY DETERMINATION BY ADMINISTERING AU-
THORITY.—Within [85 days after the date on which a petition is
filed under section 702(b)] 65 days after the date on which the ad-
ministering authority initiates an investigation under section 702(c),
or an investigation is [commenced] initiated under section 702(a),
but not before an affirmative determination by the Commission
under subsection (a) of this section, the administering authority
shall make a determination, based upon the [best] information
available to it at the time of the determination, of whether there
is a reasonable basis to believe or suspect that a countervailable
subsidy is being provided with respect to the [merchandise which
is the subject of the investigation] subject merchandise. [1If the de-
termination of the administering authority under this subsection is
affirmative, the determination shall include an estimate of the net
subsidy.] o

(2) Notwithstanding subsection (b)(1), when the petition is one
subject to subsection 702(b)3), the administering authority shall,
taking into account the nature of the countervailable subsidy con-
cerned, make the determination required by subsection 703(b)(1) on
an expedited basis and within [85 days after the date on which the
petition is filed under section 702(b)] 65 duys after the date on
which the administering authority initiates an investigation under
section 702(c) unless the provisions of section 703(c) apply.

* * * * * * *
(4) DE MINIMIS COUNTERVAILABLE SUBSIDY.—
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(A) GENERAL RULE.—In making a determination under this
subsection, the administering authority shall disregard any de
minimis countervailable subsidy. For purposes of the preceding
sentence, a countervailable subsidy is de minimis if the admin-
istering authority determines that the aggregate of the net
countervailable subsidies is less than 1 percent ad valorem or
the equivalent specific rate for the subject merchandise.

(B) EXCEPTION FOR DEVELOPING COUNTRIES.—In the case
of subject merchandise imported from a Subsidies Agreement
country (other than a country to which subparagraph (C) ap-
plies) designated by the Trade Representative as a developing
country in accordance with section 771(36), a countervailable
subsidy is de minimis if the administering authority deter-
mines that the aggregate of the net countervailable subsidies
does not exceed 2 percent ad valorem or the equivalent specific
rate for the subject merchandise.

(C) CERTAIN OTHER DEVELOPING COUNTRIES.—In the case
of subject merchandise imported from a Subsidies Agreement
country that is—

(i) a least developed country, as determined by the
Trade Representative in accordance with section 771(36), or

(ii) a developing country with respect to which the
Trade Representative has notified the administering au-
thority that the country has eliminated its export subsidies
on an expedited basis within the meaning of Article 27.11
of the Subsidies Agreement,

subparagraph (B) shall be applied by substituting “3 percent”
for “2 percent”.

(D) LIMITATIONS ON APPLICATION OF SUBPARAGRAPH (C).—

(i) IN GENERAL.—In the case of a country described in
subparagraph (C)(i), the provisions of subparagraph (C)
shall not apply after the date that is 8 years after the date
the WTO Agreement enters into force.

(ii) SPECIAL RULE FOR SUBPARAGRAPH (C)ii) COUN-
TRIES.—In the case of a country described in subparagraph
(C)(ii), the provisions of subparagraph (C) shall not apply
after the earlier of—

(I) the date that is 8 years after the date the WTO

Agreement enters into force, or

(Il) the date on which the Trade Representative no-
tifies the administering authority that such country is
providing an export subsidy.

(5) NOTIFICATION OF ARTICLE 8 VIOLATION.—If the only subsidy

under investigation is a subsidy with respect to which the admin-
istering authority received notice from the Trade Representative of
a violation of Article 8 of the Subsidies Agreement, paragraph (1)
shall be applied by substituting “60 days” for “65 days”.

(c) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED

CASES.—

(1) IN GENERAL.—If—

(A) the petitioner makes a timely request for an exten-
sion of the period within which the determination must be
made under subsection (b), or
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(B) the administering authority concludes that the
parties concerned are cooperating and determines that—
(i) the case is extraordinarily complicated by rea-
son of—

(I) the number and complexity of the alleged
countervailable subsidy practices;

(IT) the novelty of the issues presented;

(IIT) the need to determine the extent to
which particular countervailable subsidies are
used by individual manufacturers, producers, and
exporters; or

(IV) the number of firms whose activities
must be investigated; and
(ii) additional time is necessary to make the pre-

liminary determination,

then the administering authority may postpone making the
preliminary determination under subsection (b) until not later
than the [150th day after the date on which a petition is filed
under section 702(b)) , 130th day after the date on which the
administering authority initiates an investigation under section
702(c) or an investigation is [commenced] initiated under sec-
tion 702(a).

* * * * * * *

(d) EFFECT OF DETERMINATION BY THE ADMINISTERING AU-
THORITY.—If the preliminary determination of the administering
authority under subsection (b) is affirmative, the administering au-
thority—

(1)(A) shall—

(i) determine an estimated individual countervailable
subsidy rate for each exporter and producer individually
investigated, and, in accordance with section 705(c)(5), an
estimated all-others rate for all exporters and producers not
individually investigated and for new exporters and pro-
ducers within the meaning of section 751(a)(2)}(B), or )

(i) if section 777A(e)(2)(B) applies, determine a single
estimated country-wide subsidy rate, applicable to all ex-
porters and producers, and
(B) shall order the posting of a cash deposit, bond, or other

security, as the administering authority deems appropriate, for
each entry of the subject merchandise in an amount based on
the estimated individual countervailable subsidy rate, the esti-
mated all-others rate, or the estimated country-wide subsidy
rate, whichever is applicable,

[(1)] (2) shall order the suspension of liquidation of all en-
tries of merchandise subject to tge determination which are en-
tered, or withdrawn from [warehouse, for consumption on or
after the date of publication of the notice of the determination
in the Federal Register,} warehouse, for consumption on or
after the later of— )

(A) the date on which notice of the determination is
published in the Federal Register, or

(B) the date that is 60 days after the date on which no-
tice of the determination to initiate the investigation is pub-
lished in the Federal Register, and
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[(2) shall order the posting of a cash deposit, bond, or
other security, as it deems appropriate, for each entry of the
merchandise concerned equal to the estimated amount of the
net subsidy, and]

(3) shall make available to the Commission all information
upon which its determination was based and which the Com-
mission considers relevant to its njury determination, under
such procedures as the administering authority and the Com-
mission may establish to prevent disclosure, other than with
the consent of the party providing it or under protective order,
of any information to which confidential treatment has been
given by the administering authority.

The instructions of the administering authority under paragraphs
(1) and (2) may not remain in effect for more than 4 months.

(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL—If a petitioner alleges critical cir-
cumstances in its original petition, or by amendment at any
time more than 20 days before the date of a final determina-
tion by the administering authority, then the administering
authority shall promptly (at any time after the initiation of the
investigation under this subtitle) determine, on the basis of the
[best] information available to it at that time, whether there
is a reasonable basis to believe or suspect that—

[(A) the alleged subsidy is inconsistent with the

Agreement, and

[(B) there have been massive imports of the class or
kind of merchandise which is the subject of the investiga-
tion over a relatively short period.]

(A) the alleged countervailable subsidy is inconsistent
with the Subsidies Agreement, and

(B) there have been massive imports of the subject mer-
chandise over a relatively short period.

(2) SUSPENSION OF LIQUIDATION.—If the determination of
the administering authority under paragraph (1) is affirmative,
then any suspension of liquidation ordered under subsection
[(d)X1)] (d)(2) shall apply, or, if notice of such suspension of
liquidation is already published, be amended to apply, to unlig-
uidated entries of merchandise entered, or withdrawn from
[warehouse, for consumption on or after the date which is 90
days before the date on which suspension of liquidation was
ﬁ;‘st ordered.] warehouse, for consumption on or after the later
o —

(A) the date which is 90 days before the date on which
the suspension of liquidation was first ordered, or

__ (B) the date on which notice of the determination to

initiate the investigation is published in the Federal Reg-

ister.

[(f) NOTICE OF DETERMINATIONS.—Whenever the Commission
or the administering authority makes a determination under this
section, it shall notify the petitioner, other parties to the investiga-
tion, and the other agency of its determination and of the facts and
conclusions of law upon which the determination is based, and it
shall publish notice of its determination in the Federal Register.]
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(f) NOTICE OF DETERMINATION.—Whenever the Commission or
the administering authority makes a determination under this sec-
tion, the Commission or the administering authority, as the case
may be, shall notify the petitioner, and other parties to the inves-
tigation, and the Commission or the admuinistering authority
(whichever is appropriate) of its determination. The administering
authority shall include with such notification the facts and conclu-
sions on which its determination is based. Not later than 5 days
after the date on which the determination is required to be made
under subsection (a)(2), the Commission shall transmit to the ad-
ministering authority the facts and conclusions on which its deter-
mination is based.

(g TIME PERIOD WHERE UPSTREAM SUBSIDIZATION IN-
VOLVED.—

(1) IN GENERAL.—Whenever the administering authority
concludes prior to a preliminary determination under section
703(b), that there is a reasonable basis to believe or suspect
that an upstream subsidy is being bestowed, the time period
within which a preliminary determination must be made shall
be extended to 250 days after the filing of a petition under sec-
tion 702(b) or [commencement] initiation of an investigation
under section 702(a) (310 days in cases declared extraor-
dinarily complicated under section 703(c)), if the administering
authority concludes that such additional time is necessary to
make the required determination concerning upstream sub-
sidization.

* * * % * % *

SEC. 704. TERMINATION OR SUSPENSION OF INVESTIGATION.
(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF PE-
TITION.—
(1) IN GENERAL.—[ Except]

(A) WITHDRAWAL OF PETITION.—Except as provided in
paragraphs (2) and (3), an investigation under this subtitle
may be terminated by either the administering authority
or the Commission, after notice to all parties to the inves-
tigation, upon withdrawal of the petition by the petitioner
or by the administering authority if the investigation was
initiated under section 702(a).

(B) REFILING OF PETITION.—If, within 3 months after
the withdrawal of a petition under subparagraph (A), a
new petition is filed seeking imposition of duties on both
the subject merchandise of the withdrawn petition and the
subject merchandise from another country, the administer-
ing authority and the Commission may use in the inves-
tigation initiated pursuant to the new petition any records
compiled in an investigation conducted pursuant to the
withdrawn petition. This subparagraph applies only with
respect to the first withdrawal of a petition.

(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREE-
MENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), the administering authority may not terminate an in-
vestigation under paragraph (1) by accepting, with the
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government of the country in which the countervailable
subsidy practice is alleged to occur, an understanding or
other kind of agreement to limit the volume of imports into
the United States of the [merchandise that is subject to
the investigation] subject merchandise unless the admin-
istering authority is satisfied that termination on the basis
of that agreement is in the public interest.

* * * * * * *

(b) AGREEMENTS TO ELIMINATE OR OFFSET COMPLETELY A
COUNTERVAILABLE SUBSIDY OR To CEASE EXPORTS OF [Sus-
SIDIZED] SUBJECT MERCHANDISE.—The administering authority
may suspend an investigation if the government of the country in
which the countervailable subsidy practice is alleged to occur
agrees, or exgorters who account for substantially all of the imports
of the [merchandise which is the subject of the investigation} sub-
Jject merchandise agree—

(1) to eliminate the countervailable subsidy completely or
to offset completely the amount of the net countervailable sub-
sidy, with respect to that merchandise exported directly or in-
directly to the United States, within 6 months after the date
on which the investigation is suspended, or

(2) to cease exports of that merchandise to the United
States within 6 months after the date on which the investiga-
tion is suspended.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority deter-
mines that extraordinary circumstances are present in a case,
it may suspend an investigation upon the acceptance of an
agreement from a government described in subsection (b), or
from exporters described in subsection (b), if the agreement
will eliminate completely the injurious effect of exports to the
United States of the [merchandise which is the subject of the
investigation] subject merchandise.

(2) CERTAIN ADDITIONAL REQUIREMENTS.—Except in the
case of an agreement by a foreign government to restrict the
volume of imports of the [merchandise which is the subject of
the investigation] subject merchandise into the United States,
the administering authority may not accept an agreement
under this subsection unless—

(A) the suppression or undercutting of price levels of
domestic products by imports of that merchandise will be
prevented, and

(B) at least 85 percent of the net countervailable sub-
sidy will be offset.

.. (3) QUANTITATIVE RESTRICTIONS AGREEMENTS.—The admin-

istering authority may accept an agreement with a foreign gov-

ernment under this subsection to restrict the volume of im-

ports of [merchandise which is the subject of an investigation]

subject merchandise into the United States, but it may not ac-
cept such an agreement with exporters.

(4) DEFINITION OF EXTRAORDINARY CIRCUMSTANCES.—

. (A) EXTRAORDINARY CIRCUMSTANCES.—For purposes of
this subsection, the term “extraordinary circumstances”
means circumstances in which—
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(i) suspension of an investigation will be more
beneficial to the domestic industry than continuation
of the investigation, and

(i) the investigation is complex.

(B) CoMPLEX.—For purposes of this paragraph, the
term “complex” means—

(i) there are a large number of alleged
countervailable subsidy practices and the practices are
complicated,

(ii) the issues raised are novel, or

(iii) the number of exporters involved is large.

(d) ADDITIONAL RULES AND CONDITIONS.—

(1) PUBLIC INTEREST; MONITORING.—The administering au-
thority shall not accept an agreement under subsection (b) or
(c) unless—

(A) it is satisfied that suspension of the investigation
is in the public interest, [and]
(B) effective monitoring of the agreement by the Unit-
ed States is practicablel.], and
(C) the agreement is not objectionable for other reasons,
including reasons of general policy.
Where practicable, the administering authority shall provide to
the exporters who would have been subject to the agreement the
reasons for not accepting the agreement and, to the extent pos-
sible, an opportunity to submit comments thereon. In applying
subparagraph (A) with respect to any quantitative restriction
agreement under subsection (c), the administering authority
shall take into account, in addition to such other factors as are
considered necessary or appropriate, the factors set forth in
subsection (a}(2)(B) (i), (ii), and (iii) as they apply to the pro-
posed suspension and agreement, after consulting with the ap-
propriate consuming industries, producers, and workers re-
ferred to in subsection (a)(2)(C) (1) and (ii).

(2) EXPORTS OF MERCHANDISE TO UNITED STATES NOT TO
INCREASE DURING INTERIM PERIOD.—The administering author-
ity may not accept any agreement under subsection (b) unless
that agreement provides a means of ensuring that the quantity
of the merchandise covered by that agreement exported to the
United States during the period provided for elimination or off-
set of the countervailable subsidy or cessation of exports does
not exceed the quantity of such merchandise exported to the
United States during the most recent representative period de-
termined by the administering authority.

(3) REGULATIONS GOVERNING ENTRY OR WITHDRAWALS.—In
order to carry out an agreement concluded under subsection (b)
or (c), the administering authority is authorized to prescribe
regulations governing tie entry, or withdrawal from ware-
house, for consumption of [merchandise covered by such agree-
ment] subject merchandise.

% * * ® * * E
(f) EFFECTS OF SUSPENSION OF INVESTIGATION.— '

(1) IN GENERAL—If the administering authority deter-
mines to suspend an investigation upon acceptance of an
agreement described in subsection (b) or (c), then—
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(A) it shall suspend the investigation, publish notice of
suspension of the investigation, and issue an affirmative
preliminary determination under section 703(b) with re-
spect to the [merchandise which is the subject of the in-
vestigation] subject merchandise, unless it has previously
issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it
is conducting with respect to that merchandise, and

(C) the suspension of investigation shall take effect on
the day on which such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF
NET COUNTERVAILABLE SUBSIDY.—If the agreement accept-
ed by the administering authority is an agreement de-
scribed in subsection (b), then—

(i) notwithstanding the affirmative prelimin
determination required under paragraph (1)(A), the
liquidation of entries of [merchandise which is the
subject of the investigation] subject merchandise shall
not be suspended under section 703[(d)(1)] (d)(2),

(ii) if the liquidation of entries of such merchan-
dise was suspended pursuant to a previous affirmative
preliminary determination in the same case with re-
spect to such merchandise, that suspension of liquida-
tion shall terminate, and

(iii) the administering authority shall refund any
cash deposit and release any bond or other security
deposited under section 703[(d)(1)} (d)2).

(B) OTHER AGREEMENTS.—If the agreement accepted
by the administering authority is an agreement described
in subsection (c), then the liquidation of entries of the
[merchandise which is the subject of the investigation]
subject merchandise shall be suspended under section
7030(d)(1)] (d)(2), or, if the liquidation of entries of such
merchandise was suspended pursuant to a previous affirm-
ative preliminary determination in the same case, that
suspension of liquidation shall continue in effect, subject to
subsection (h)(3), but the security required under section
7030(d)(2)} (d)(1)(B) may be adjusted to reflect the effect
of the agreement.

* * * * % * %

(g) INVESTIGATION To BE CONTINUED UPON REQUEST.—If the
administering authority, within 20 days after the date of publica-
tion of the notice of suspension of an investigation, receives a re-
quest for the continuation of the investigation from—

(1) the government of the country in which the
countervailable subsidy practice is alleged to occur, or
(2) an interested party described in subparagraph (C), (D),

(_E), (F), or (G) of section 771(9) which is a party to the inves-

tigation,
then the administering authority and the Commission shall con-
tinue the investigation.

(h) REVIEW OF SUSPENSION.—
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(1) IN GENERAL.—Within 20 days after the suspension of
an investigation under subsection (c), an interested party
which is a party to the investigation and which is described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) may, by
petition filed with the Commission and with notice to the ad-
ministering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review
petition under paragraph (1), the Commission shall, within 75
days after the date on which the petition is filed with it, deter-
mine whether the injurious effect of imports of the [merchan-
dise which is the subject of the investigation] subject merchan-
dise is eliminated completely by the agreement. If the Commis-
sion’s determination under this subsection is negative, the in-
vestigation shall be resumed on the date of publication of no-
tice of such determination as if the affirmative preliminary de-
termination under section 703(b) had been made on that date.

(3) SUSPENSION OF LIQUIDATION TO CONTINUE DURING RE-
VIEW PERIOD.—The suspension of liquidation of entries of the
Imerchandise which is the subject of the investigation] subject
merchandise shall terminate at the close of the 20-day period
beginning on the day after the date on which notice of suspen-
sion of the investigation is published in the Federal Register,
or, if a review petition is filed under paragraph (1) with respect
to the suspension of the investigation, in the case of an affirm-
ative determination by the Commission under paragraph (2),
the date on which notice of the affirmative determination by
the Commission is published. If the determination of the Com-
mission under paragraph (2) is affirmative, then the admin-
istering authority shall—

(A) terminate the suspension of liquidation under sec-
tion 703[(d)(1)] (d)(2), and
(B) release any bond or other security, and refund any

cash deposit, required under section 703E(d)(2)) (d)(1)(B).
(i) VIOLATION OF AGREEMENT.—

(1) IN GENERAL.—If the administering authority deter-
mines that an agreement accepted under subsection (b) or (c)
is being, or has been, violated, or no longer meets the require-
ments of such subsection (other than the requirement, under
subsection (c)(1), of elimination of injury) and subsection (d),
then, on the date of publication of its determination, it shall—

(A) suspend liquidation under section 703[(d)1)}

(d)(2) of unliquidated entries of the merchandise made on

or after the later of—

* * * * * * *

() DETERMINATION NOT TO TAKE AGREEMENT INTO Ac-
COUNT.—In making a final determination under section 705, or in
conducting a review under section 751, in a case in which the ad-
ministering authority has terminated a suspension of investigation
under subsection (i)(1), or continued an investigation under sub-
section (g), the Commission and the administering authority shall
consider all of the [merchandise which is the subject of the inves-
tigation] subject merchandise, without regard to the effect of any
agreement under subsection (b) or (c).
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(k) TERMINATION OF INVESTIGATIONS INITIATED BY ADMINISTER-
ING AUTHORITY.—The administering authority may terminate any
investigation initiated by the administering authority under section
702(a) after providing notice of such termination to all parties to
the investigation.

(1) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a
regional industry determination under section 771(4)(C), the
administering authority shall offer exporters of the subject mer-
chandise who account for substantially all exports of that mer-
chandise for sale in the region concerned the opportunity to
enter into an agreement described in subsection (b) or (c).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any
agreement described in paragraph (1) shall be subject to all the
requirements imposed under this section for other agreements
under subsection (b) or (c), except that if the Commission makes
a regional industry determination under paragraph (1) in the
final affirmative determination under section 705(b) but not in
the preliminary affirmative determination under section 703(a),
any agreement described in paragraph (1) may be accepted
within 60 days after the countervailing duty order is published
under section 706.

(3) EFFECT OF SUSPENSION AGREEMENT ON COUNTERVAIL-
ING DUTY ORDER.—If an agreement described in paragraph (1)
is accepted after the countervailing duty order is published, the
administering authority shall rescind the order, refund any
cash deposit and release any bond or other security deposited
under section 733(d)(1)(B), and instruct the Customs Service
that entries of the subject merchandise that were made during
the period that the order was in effect shall be liquidated with-
out regard to antidumping duties.

SEC. 705. FINAL DETERMINATIONS.
(a) FINAL DETERMINATIONS BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL.—Within 75 days after the date of the pre-
liminary determination under section 703(b), the administering
authority shall make a final determination of whether or not
a countervailable subsidy is being provided with respect to the
[merchandisel subject merchandise; except that when an in-
vestigation under this subtitle is initiated simultaneously with
an investigation under subtitle B, which involves imports of
the same class or kind of merchandise from the same or other
countries, the administering authority, if requested by the peti-
tioner, shall extend the date of the final determination under
this paragraph to the date of the final determination of the ad-
ministering authority in such investigation initiated under
subtitle B.

(2) CRITICAL CIRCUMSTANCES DETERMINATIONS.—If the
final determination of the administering authority is affirma-
tive, then that determination, in any investigation in which the
presence of critical circumstances has been alleged under sec-
tion 703(e), shall also contain a finding as to whether—

(A) the countervailable subsidy is inconsistent with the

Subsidies Agreement, and
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(B) there have been massive imports of the [class or

kind of merchandise involved] subject merchandise over a

relatively short period.

Such findings may be affirmative even though the preliminary de-
termination under section 703(e)(1) was negative.

(3) DE MINIMIS COUNTERVAILABLE SUBSIDY.—In making a
determination under this subsection, the administering author-
ity shall disregard any countervailable subsidy that is de
minimis as defined in section 703(b)(4).

(b) FINAL DETERMINATION BY COMMISSION.—
(1) IN GENERAL.—The Commission shall make a final de-
termination of whether—
(A) an industry in the United States—
(i) is materially injured, or
(i) is threatened with material injury, or
(B) the establishment of an industry in the United

States is materially retarded,
by reason of imports, or sales (or the likelihood of sales) for im-
portation, of the merchandise with respect to which the admin-
istering authority has made an affirmative determination
under subsection (a). If the Commission determines that im-
ports of the subject merchandise are negligible, the investigation
shall be terminated.

* * * *® * * *

(4) CERTAIN ADDITIONAL FINDINGS.—
[(A) RETRO! "TIVE APPLICATION.—

[() IN GENERAL.—If the finding of the administer-
ing authority under subsection (a)(2) is affirmative,
then the final determination of the Commission shall
include a finding as to whether retroactive imposition
of a countervailing duty on the merchandise appears
necessary to prevent recurrence of material injury that
was caused by massive imports of the merchandise
over a relatively short period of time and will be dif-
ficult to repair.

[(ii)) PREVENTION OF RECURRENCE.—For purposes
of making its finding under clause (i), the Commission
shall make an evaluation as to whether the effective-
ness of the countervailing duty order would be materi-
ally impaired if such imposition did not occur.

[(i1i) EVALUATION OF EFFECTIVENESS.—In making
the evaluation under clause (ii), the Commission shall
consider, among other factors it considers relevant—

[() the condition of the domestic industry,

[(I) whether massive imports of the mer-
chandise over a relatively short period of time can
be accounted for by efforts to avoid the potential
imposition of countervailing duties,

[(ITI) whether foreign economic conditions led
to the massive imports of the merchandise, and

[(IV) whether the impact of massive imports
of the merchandise is likely to continue for some
period after issuance of the countervailing duty
order under this subtitle.]
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(A) COMMISSION STANDARD FOR RETROACTIVE APPLICA-
TION.—

(i) IN GENERAL.—If the finding of the administer-
ing authority under subsection (a)(2) is affirmative,
then the final determination of the Commission shall
include a finding as to whether the imports subject to
the affirmative determination under subsection (a)(2)
are likely to undermine seriously the remedial effect of
the countervailing duty order to be issued under section
706.

(ii) FACTORS TO CONSIDER.—In making the evalua-
tion under clause (i), the Commission shall consider,
among other factors it considers relevant—

(I) the timing and the volume of the imports,

(II) any rapid increase in inventories of the
imports, and

(ITI) any other circumstances indicating that
the remedial effect of the countervailing duty order
will be seriously undermined.

* * * * * * *®

(c) EFFECT OF FINAL DETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMIN-
ISTERING AUTHORITY.—If the determination of the administer-
ing authority under subsection (a) is affirmative, then—

(A) the administering authority shall make available
to the Commission all information upon which such deter-
mination was based and which the Commission considers
relevant to its determination, under such procedures as
the administering authority and the Commission may es-
tablish to prevent disclosure, other than with the consent
of the party providing it or under protective order, of any
information to which confidential treatment has been
given by the administering authority, [and]}

(B)(i) the administering authority shall—

(I).  determine an  estimated  individual
countervailable subsidy rate for each exporter and pro-
ducer individually investigated, and, in accordance
with paragraph (5), an estimated all-others rate for all
exporters and producers not individually investigated
and for new exporters and producers within the mean-
ing of section 751(a)(2)(B), or

(D if 777A(e)(2)(B) applies, determine a single es-
timated country-wide subsidy rate, applicable to all ex-
porters and producers,

(i1) shall order the posting of a cash deposit, bond, or
other security, as the administering authority deems appro-
priate, for each entry of the subject merchandise in an
amount based on the estimated individual countervailable
subsidy rate, the estimated all-others rate, or the estimated
country-wide subsidy rate, whichever is applicable, and

_ B)] (C) in cases where the preliminary determina-

tion by the administering authority under section 703(b)

was negative, the administering authority shall order

[under paragraphs (1) and (2) of section 703(d) the suspen-
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sion of liquidatipn and the posting of a cash deposit, bond,

or other securityl the suspension of liquidation under

paragraph (2) of section 703(d).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINA-
TION.—If the determinations of the administering authority
and the Commission under subsections (a)(1) and (b)1) are af-
firmative, then the administering authority shall issue a coun-
tervailing duty order under section 706(a). If either of such de-
terminations is negative, the investigation shall be terminated
upon the publication of notice of that negative determination
and the administering authority shall—

(A) terminate the suspension of liquidation under sec-
tion 703[(dX1)] (d)(2), ancf
(B) release any bond or other security and refund an

cash deposit required under section 703[(d)2)] (d)(1)(B).

(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER SUB-
SECTIONS (a)(2) AND (b)4)A).—If the determination of the admin-
istering authority or the Commission under subsection (a}2)
and (b)(4)A), respectively, is negative, then the administering
authority shall—

(A) terminate any retroactive suspension of liquidation
required under paragraph (4) or section 703(e)(2), and
(B) release any bond or other security, and refund any

cash deposit required, under section 703[(d)(2)} (d)(1)(B)

with respect to entries of the merchandise the liquidation

of (wﬁlc)h was suspended retroactively under section

703(e)(2).

* * * * * * *

(5) METHOD FOR DETERMINING THE ALL-OTHERS RATE AND
THE COUNTRY-WIDE SUBSIDY RATE.—
(A) ALL-OTHERS RATE.—

(i) GENERAL RULE.—For purposes of this sub-
section and section 703(d), the all-others rate shall be
an amount equal to the weighted average
countervailable subsidy rates established for exporters
and producers individually investigated, excluding any
zero and de minimis countervailable subsidy rates, and
any rates determined entirely under section 776.

(ii) EXCEPTION.—If the countervailable subsidy
rates established for all exporters and producers indi-
vidually investigated are zero or de minimis rates, or
are determined entirely under section 776, the admin-
istering authority may use any reasonable method to
establish an all-others rate for exporters and producers
not individually investigated, including averaging the
weighted average countervailable subsidy rates deter-
mined for the exporters and producers individually in-
vestigated. L
(B) COUNTRY-WIDE SUBSIDY RATE.—The administering

authority may calculate a single country-wide subsidy rate,
applicable to all exporters amf producers, if the administer-
ing authority limits its examination pursuant to section
777A(e)(2)(B). The estimated country-wide rate determined
under section 703(d)(1)(A)(ii) or paragraph (ID(B)G)II) of
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this subsection shall be based on industry-wide data re-
garding the use of subsidies determined to be
countervailable.

* * * * * * *

SEC. 706. ASSESSMENT OF DUTY.

(a) PUBLICATION OF COUNTERVAILING DUTY ORDER.—Within 7
days after being notified by the Commission of an affirmative de-
termination under section 705(b), the administering authority shall
publish a countervailing duty order which—

(1) directs customs officers to assess a countervailing duty
equal to the amount of the net countervailable subsidy deter-
mined or estimated to exist, within 6 months after the date on
which the administering authority receives satisfactory infor-
mation upon which the assessment may be based, but in no
event later than 12 months after the end of the annual ac-
counting period of the manufacturer or exporter within which
the merchandise is entered, or withdrawn from warehouse, for
consumption,

[(2) shall presumptively apply to all merchandise of such
c}llass fgr kind exported from tﬁe country investigated, except
that if—

[(A) the administering authority determines there is a
significant differential between companies receiving sub-
sidy benefits, or

[(B) a State-owned enterprise is involved, the order
may provide for differing countervailing duties, ]

[(3)) (2} includes a description of the [class or kind of
merchandise to which it applies] subject merchandise, in such
detail as the administering authority deems necessary, and

[(4)] (3) requires the deposit of estimated countervailing
duties pending liquidation of entries of merchandise at the
same time as estimated normal customs duties on that mer-
chandise are deposited.

(b) IMPOSITION OF DUTIES.—

(1) GENERAL RULE.—If the Commission, in its final deter-
mination under section 705(b), finds material injury or threat
of material injury which, but for the suspension of liquidation
under section 703[(d)(1)] (D)(2), would have led to a finding of
material injury, then entries of the merchandise subject to the
countervailing duty order, the liquidation of which has been
suspended under section 703[(d)(1)1 (d)(2), shall be subject to
the imposition of countervailing duties under section 701(a).

* * * * * * *

(c) SPECIAL RULE FOR REGIONAL INDUSTRIES.—

(1) IN GENERAL.—In an investigation under this subtitle in
which the Commission makes a regional industry determina-
tion under section 771(4)(C), the administering authority shall,
to the maximum extent possible, direct that duties be assessed
only on the subject merchandise of the specific exporters or pro-
ducers that exported the subject merchandise for sale in the re-
gion during the period of investigation.

(2) EXCEPTION FOR NEW EXPORTERS AND PRODUCERS.—
After publication of the countervailing duty order, if the admin-
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istering authority finds that a new exporter or producer is ex-
porting the subject merchandise for sale in the region con-
cerned, the administering authority shall direct that duties be
assessed on the subject merchandise of the new exporter or pro-
ducer consistent with the provisions of section 751(a)(2)(B).

SEC. 707. TREATMENT OF DIFFERENCE BETWEEN DEPOSIT OF ESTI-

MATED COUNTERVAILING DUTY AND FINAL ASSESSED
DUTY UNDER COUNTERVAILING DUTY ORDER.

(a) DEPOSIT OF ESTIMATED COUNTERVAILING DUTY UNDER SEC-
TION 703[(d)(2)} (d)(1)(B).—If the amount of a cash deposit, or the
amount of any bond or other security, required as security for an
estimated countervailing duty under section 703[(d)(2)] (d)(1)(B) is
different from the amount of the countervailing duty determined
under a countervailing duty order issued under section 706, then
the difference for entries of merchandise entered, or withdrawn
from warehouse, for consumption before notice of the affirmative
dﬁttifltx)lination of the Commission under section 705(b) is published
shall be—

* * * * * * *

SEC. 708. EFFECT OF DEROGATION OF EXPORT-IMPORT BANK FI-
NANCING.

Nothing in this title shall be interpreted as superseding the
provisions of section 1912 of the Export-Import Bank Act Amend-
ments of 1978, except that in the event of an assessment of duty
based on a derogation under section 706 or action under section
703[(dX2)] (d)(1)(B), the Secretary of the Treasury shall not au-
thorize the Bank to provide guarantees, insurance and credits to

competing United States sellers pursuant to section 1912 of such
Act.

SEC. 709. CONDITIONAL PAYMENT OF COUNTERVAILING DUTY.

(a) IN GENERAL.—For all entries, or withdrawals from ware-
house, for consumption of merchandise subject to a countervailing
duty order on or after the date of publication of such order, no cus-
toms officer may deliver merchandise of that class or kind to the
person by whom or for whose account it was imported unless that
person complies with the requirement of subsection (b) and depos-
its with the appropriate customs officer an estimated countervail-
ing duty in an amount determined by the administering authority.

(b) IMPORTER REQUIREMENTS.—In order to meet the require-
ments of this subsection, a person shall—

(1) furnish, or arrange to have furnished, to the appro-
priate customs officer such information as the adminjste'r@ng
authority deems necessary for ascertaining any countervailing
duty to be imposed under this subtitle,

(2) maintain and furnish to the customs officer such
records concerning such merchandise as the administering au-
thority, by regulation, requires, and

(3) pay, or agree to pay on demand, to the customs officer
the amount of countervailing duty imposed under this subtitle
on that merchandise.
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Subtitle B—Imposition of Antidumping Duties

SEC. 731. ANTIDUMPING DUTIES IMPOSED.
If—

(1) the administering authority determines that a class or
kind of foreign merchandise is being, or is likely to be, sold in
the United States at less than its fair value, and

(2) the Commission determines that—

(A) an industry in the United States—

(i) is materially injured, or

(ii) is threatened with material injury, or
(B) the establishment of an industry in the United
States is materially retarded,

by reason of imports of that merchandise or by reason of sales

(or the likelihood of sales) of that merchandise for importation,
then there shall be imposed upon such merchandise an antidump-
ing duty, in addition to any other duty imposed, in an amount
equal to the amount by which the [foreign market valuel normal
value exceeds the [United States pricel export price for the mer-
chandise. For purposes of this subsection and section 735(b)(1), a
reference to the sale of foreign merchandise includes the entering
into of any leasing arrangement regarding the merchandise that is
equivalent to the sale of the merchandise.
SEC. 732. PROCEDURES FOR INITIATING AN ANTIDUMPING DUTY IN-

VESTIGATION.

(a) INITIATION BY ADMINISTERING AUTHORITY.—

(1) IN GENERAL.—An antidumping duty investigation shall
be [commenced] initiated whenever the administering author-
ity determines, from information available to it, that a formal
investigation is warranted into the question of whether the ele-
ments necessary for the imposition of a duty under section 731
exist.

(2) CASES INVOLVING PERSISTENT DUMPING.—

(A) MONITORING.—The administering authority may
establish a monitoring program with respect to imports of
a class or kind of merchandise from any additional sup-
plier country for a period not to exceed one year if—

(i) more than one antidumping order is in effect
with respect to that class or kind of merchandise;

(ii) in the judgment of the administering authority
there is reason to believe or suspect an extraordinary
pattern of persistent injurious dumping from one or
more additional supplier countries; and
. (iii) in the judgment of the administering author-
ity this extraordinary pattern is causing a serious
commercial problem for the domestic industry.

(B) If during the period of monitoring referred to in
subparagraph (A), the administering authority determines
that there is sufficient information to [commence] initiate
a formal investigation under this subsection regarding an
additional supplier country, the administering authority
shall immediately commence such an investigation.

(C) DEFINITION.—For purposes of this paragraph, the
term “additional supplier country” means a country re-



275

garding which no antidumping investigation is currently

pending, and no antidumping duty order is currently in ef-

fect, with respect to imports of the class or kind of mer-

chandise covered by subparagraph (A).

(D) EXPEDITIOUS ACTION.—The administering author-
ity and the Commission, to the extent practicable, shall ex-
pedite proceedings under this subtitle undertaken as a re-
sult of a formal investigation [commenced] initiated under
subparagraph (B).

(b) INITIATION BY PETITION.—

(1) PETITION REQUIREMENTS.—An antidumping proceeding
shall be [commenced] :initiated whenever an interested party
described in subparagraph (C), (D), (E), (F), or (G) of section
771(9) files a petition with the administering authority, on be-
half of an industry, which alleges the elements necessary for
the imposition of the duty imposed by section 731, and which
is accompanied by information reasonably available to the peti-
tioner supporting those allegations. The petition may be
amended at such time, and upon such conditions, as the ad-
ministering authority and the Commission may permit.

(2) SIMULTANEOUS FILING WITH COMMISSION.—The peti-
tioner shall file a copy of the petition with the Commission on
the same day as it is filed with the administering authority.

(3) ACTION WITH RESPECT TO PETITIONS.—

(A) NOTIFICATION OF GOVERNMENTS.—Upon receipt of
a petition filed under paragraph (1), the administering au-
thority shall notify the government of any exporting country
named in the petition by delivering a public version of the
petition to an appropriate representative of such country.

(B) ACCEPTANCE OF COMMUNICATIONS.—The admin-
istering authority shall not accept any unsolicited oral or
written communication from any person other than an in-
terested party described in section 771(9) (C), (D), (E), (F),
or (G) before the administering authority makes its deci-
sion whether to initiate an investigation, except as pro-
vided in subsection (c)(4XD), and except for inquiries re-
garding the status of the administering authority’s consid-
eration of the petition.

(C) NONDISCLOSURE OF CERTAIN INFORMATION.-—The
administering authority and the Commission shall not dis-
close information with regard to any draft petition submit-
ted for review and comment before it is filed under para-
graph (1).

[(c) PETITION DETERMINATION.—Within 20 days after the date
on which a petition is filed under subsection (b), the administering
authority shall—

[(1) determine whether the petition alleges the elements
necessary for the imposition of a duty under section 731 and
contains information reasonably available to the petitioner
supporting the allegations, )

[(2) if the determination is affirmative, commence an in-
vestigation to determine whether the class or kind of merchan-
dise described in the petition is being, or is likely to be, sold
in the United States at less than its fair value, and provide for
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the publication of notice of the determination in the Federal
Register, and

[(3) if the determination is negative, dismiss the petition,
terminate the proceeding, notify the petitioner in writing of the
reasons for the determination, and provide for the publication
of notice of the determination in the Federal Register.]

(¢) PETITION DETERMINATION.—

(1) IN GENERAL.—

(A) TIME FOR INITIAL DETERMINATION.—Except as pro-
vided in subparagraph (B), within 20 days after the date
on which a petition is filed under subsection (b), the ad-
ministering authority shall—

(i) after examining, on the basis of sources readily
available to the administering authority, the accuracy
and adequacy of the evidence provided in the petition,
determine whether the petition alleges the elements nec-
essary for the imposition of a duty under section 731
and contains information reasonably available to the
Dpetitioner supporting the allegations, and

(ii) determine if the petition has been filed by or on
behalf of the industry.

(B) EXTENSION OF TIME.—In any case in which the ad-
ministering authority is required to poll or otherwise deter-
mine support for the petition by the industry under para-
graph (4)(D), the administering authority may, in excep-
tional circumstances, apply subparagraph (A) by substitut-
ing “a maximum of 40 days” for “20 days”.

(C) TIME LIMITS WHERE PETITION INVOLVES SAME MER-
CHANDISE AS AN ORDER THAT HAS BEEN REVOKED.—If a pe-
tition is filed under this section with respect to merchandise
that was the subject merchandise of—

(i) an antidumping duty order or finding that was
revoked under section 751(d) in the 24 months preced-
ing the date the petition is filed, or

(it) a suspended investigation that was terminated
under section 751(d) in the 24 months preceding the
date the petition is filed,

the administering authority and the Commission shall, to

the maximum extent practicable, expedite any investigation

initiated under this section with respect to the petition.

(2) AFFIRMATIVE DETERMINATIONS.—If the determinations
under clauses (i) and (ii) of paragraph (1)(A) are affirmative,
the administering authority shall initiate an investigation to
determine whether the subject merchandise is being, or is like-
ly to be, sold in the United States at less than its fair value.

(3) NEGATIVE DETERMINATIONS.—If the determination
un_dz'ar clause (i) or (ii) of paragraph (1)(A) is negative, the ad-
ministering authority shall dismiss the petition, terminate the
proceeding, and notify the petitioner in writing of the reasons
for the determination.

(4) DETERMINATION OF INDUSTRY SUPPORT.—

(A) GENERAL RULE.—For purposes of this subsection,
the administering authority shall determine that the peti-
tion has been filed by or on behalf of the industry, if—
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(i) the domestic producers or workers who support
the petition account for at least 25 percent of the total
production of the domestic like product, and

(ii) the domestic producers or workers who support
the petition account for more than 50 percent of the
production of the domestic like product produced by
that portion of the industry expressing support for or
opposition to the petition.

(B) CERTAIN POSITIONS DISREGARDED.—

(i) PRODUCERS RELATED TO FOREIGN PRODUCERS.—
In determining industry support under subparagraph
(A), the administering authority shall disregard the po-
sition of domestic producers who oppose the petition, if
such producers are related to foreign producers, as de-
fined in section 771(4)(B)(ii), unless such domestic pro-
ducers demonstrate that their interests as domestic pro-
ducers would be adversely affected by the imposition of
an antidumping duty order.

(i) PRODUCERS WHO ARE IMPORTERS.—The admin-
istering authority may disregard the position of domes-
tic producers of a domestic like product who are im-
porters of the subject merchandise.

(C) SPECIAL RULE FOR REGIONAL INDUSTRIES.—If the
petition alleges the industry is a regional industry, the ad-
ministering authority shall determine whether the petition
has been filed by or on behalf of the industry by applying
subparagraph (A) on the basis of production in the region.

(D) POLLING THE INDUSTRY.—If the petition does not
establish support of domestic producers or workers account-
ing for more than 50 percent of the total production of the
domestic like product, the administering authority shall—

(i) poll the industry or rely on other information in
order to determine if there is support for the petition as
required by subparagraph (A), or

(ii) if there is a large number of producers in the
industry, the administering authority may determine
industry support for the petition by using any stafis-
tically valid sampling method to poll the industry.

(E) COMMENTS BY INTERESTED PARTIES.—Before the
administering authority makes a determination with re-
spect to initiating an investigation, any person who would
qualify as an interested party under section 771(9) if an in-
vestigation were initiated, may submit comments or infor-
mation on the issue of industry support. After the admin-
istering authority makes a determination with respect to
initiating an investigation, the determination regarding in-
dustry support shall not be reconsidered.

(5) DEFINITION OF DOMESTIC PRODUCERS QR WORKERS.—
For purposes of this subsection, the term ‘domestic prqducers or
workers’ means those interested parties who are eligible to file
a petition under subsection (bY1)(A).

* *® * * *® * *

(e) INFORMATION REGARDING CRITICAL C.IRCUMSTANC.ES.—H:, at
any time after the initiation of an investigation under this subtitle,

S.Rept. 103-412 0 - 94 - 10
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the administering authority finds a reasonable basis to suspect
that—

(1) there is a history of dumping in the United States or
elsewhere of the [class or kind of .he merchandise which is the
subject of the investigation] subject merchandise, or

(2) the person by whom, or for whose account, the mer-
chandise was imported knew, or should have known, that the
exporter was selling the [merchandise which is the subject of
the investigation] subject merchandise at less than its fair
value,

the administering authority may request the Commissioner of Cus-
toms to compile information on an expedited basis regarding en-
tries of the [class or kind of merchandise that is the subject of the
investigation] subject merchandise. Upon receiving such request,
the Commissioner of Customs shall collect information regarding
the volume and value of entries of the [class or kind of merchan-
dise that is the subject of the investigationl subject merchandise
and shall transmit such information to the administering authority
at such times as the administering authority shall direct (at least
once every 30 days), until a final determination is made under sec-
tion 735(a), the investigation is terminated, or the administering
authority withdraws the request.

SEC. 733. PRELIMINARY DETERMINATIONS.

[(a) DETERMINATION BY COMMISSION OF REASONABLE INDICA-
TION OF INJURY.—Except in the case of a petition dismissed by the
administering authority under section 732(c)(3), the Commission,
within 45 days after the date on which a petition is filed under sec-
tion 732(b) or on which it receives notice from the administering
authority of an investigation commenced under section 732(a), shall
make a determination, based upon the best information available
to it at the time of the determination, of whether there is a reason-
able indication that—

[(1) an industry in the United States—
[(A) is materially injured, or
[(B) is threatened with material injury, or
[(2) the establishment of an industry in the United States
is materially retarded,
by reason of imports of the merchandise which is the subject of the
investigation by the administering authority. If that determination
is negative, the investigation shall be terminated.]

(a) DETERMINATION BY COMMISSION OF REASONABLE INDICA-
TION OF INJURY.—

. (1) GENERAL RULE.—Except in the case of a petition dis-

missed by the administering authority under section 732(c)(3),

the Commission, within the time specified in paragraph (2),

shall determine, based on the information available to it at the

time of the determination, whether there is a reasonable indica-
tion that—
(A) an i.ndustry in the United States—
(i) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United
States is materially retarded,
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by reason of imports of the subject merchandise and that im-
ports of the subject merchandise are not negligible. If the Com-
mission finds that imports of the subject merchandise are neg-
ligible or otherwise makes a negative determination under this
paragraph, the investigation shall be terminated.

(2) TIME FOR COMMISSION DETERMINATION.—The Commis-

sion shall make the determination described in paragraph (1)—

(A) in the case of a petition filed under section 732(b)—
(i) within 45 days after the date on which a peti-
tion is filed, or
(1) if the time has been extended pursuant to sec-
tion 732(c)(1)(B), within 25 days after the date on
which the Commission receives notice from the admin-
istering authority of initiation of the investigation, and
(B) in the case of an investigation initiated under sec-
tion 732(a), within 45 days after the date on which the
Commission recetves notice from the administering author-
ity that an investigation has been initiated under such sec-
tion.

(b) PRELIMINARY DETERMINATION BY ADMINISTERING AUTHOR-

ITY.—

(1) PERIOD OF ANTIDUMPING DUTY INVESTIGATION.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), within [160 days after the date on which a petition is
filed under section 732(b)] 140 days after the date on
which the administering authority initiates an investiga-
tion under section 732(c), or an investigation is [com-
menced] initiated under section 732(a), but not before an
affirmative determination by the Commission under sub-
section (a) of this section, the administering authority
shall make a determination, based upon the [best] infor-
mation available to it at the time of the determination, of
whether there is a reasonable basis to believe or suspect
that the merchandise is being sold, or is likely to be sold
at less than fair value. [If the determination of the admin-
istering authority under this subsection is affirmative, the
determination shall include the estimated average amount
by which the foreign market value exceeds the United
States price.]

(B) IF CERTAIN SHORT LIFE CYCLE MERCHANDISE IN-
VOLVED.—If a petition filed under section 732(b), or an in-
vestigation [commenced] initiated under section 732(a),
concerns short life cycle merchandise that is included in a
product category established under section 739(a), sub-
paragraph (A) shall be applied—

(i) by substituting “[120] 100 days” for “[160]

140 days” if manufacturers that are second offenders

account for a significant proportion of the merchandise

under investigation, and

(ii) by substituting “[100] 80 days” for “[160] 140
days” if manufacturers that are multiple offenders ac-
count for a significant proportion of the merchandise
under investigation.
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(C) DEFINITIONS OF OFFENDERS.—For purposes of sub-

paragraph (B)—

(i) the term “second offender” means a manufac-
turer that is specified in 2 affirmative dumping deter-
minations (within the meaning of section 739) as the
manufacturer of short life cycle merchandise that is—

(I) specified in both such determinations, and
(II) within the scope of the product category

referred to in subparagraph (B).

(ii) the term “multiple offender” means a manufac-
turer that is specified in 3 or more affirmative dump-
ing determinations (within the meaning of section 739)
as the manufacturer of short life cycle merchandise
that is—

(I) specified in each of such determinations,
and
(II) within the scope of the product category

referred to in subparagraph (B).

(2) PRELIMINARY DETERMINATION UNDER WAIVER OF VER-
IFICATION.—Within 75 days after the initiation of an investiga-
tion, the administering authority shall cause an official des-
ignated for such purpose to review the information concerning
the case received during the first 60 days of the investigation,
and, if there appears to be sufficient information available
upon which the preliminary determination can reasonably be
based, to disclose to the petitioner and any interested party,
then a party to the proceedings that requests such disclosure,
all available non-confidential information and all other infor-
mation which is disclosed pursuant to section 777. Within 3
days (not counting Saturdays, Sundays, or legal public holi-
days) after such disclosure, the petitioner and each party
which is an interested party described in subparagraph (C),
(D), (E), (F), or (G) of section 771(9) to whom such disclosure
was made may furnish to the administering authority an irrev-
ocable written waiver of verification of the information received
by the authority, and an agreement that it is willing to have
a preliminary determination made on the basis of the record
then available to the authority. If a timely waiver and agree-
ment have been received from the petitioner and each party
which is an interested party described in subparagraph (C),
(D), (E), (F), or (G) of section 771(9) to whom the disclosure
was made, and the authority finds that sufficient information
is then available upon which the preliminary determination
can reasonably be based, a preliminary determination shall be
madp within 90 days after the [commencement] initiation of
the investigation on the basis of the record established during
:t:het iciirst 60 days after the investigation was [commenced] ini-
latea.

. (3) DE MINIMIS DUMPING MARGIN.—In making a determina-
tion under this subsection, the administering authority shall
disregard any weighted average dumping margin that is de
minimis. For purposes of the preceding sentence, a weighted av-
erage dumping margin is de minimis if the administering au-
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thority determines that it is less than 2 percent ad valorem or
the equivalent specific rate for the subject merchandise.
(c) EXTENSION OF PERIOD IN EXTRAORDINARILY COMPLICATED
CASES.—
(1) IN GENERAL.—If—

_ (A) the petitioner makes a timely request for an exten-
sion of the period within which the determination must be
made under subsection (b)(1), or

(B) the administering authority concludes that the
parties concerned are cooperating and determines that—
(i) the case is extraordinarily complicated by rea-
son of—

(I) the number and complexity of the trans-
actions to be investigated or adjustments to be
considered,

(IT) the novelty of the issues presented, or

(IIT) the number of firms whose activities
must be investigated, and
(i) additional time is necessary to make the pre-

liminary determination,

then the administering authority may postpone making the
preliminary determination under subsection (b)(1) until not
later than the [210th day after the date on which a petition
is filed under section 732(b)] 190th day after the date on which
the administering authority initiates an investigation under sec-
tion 732(c), or an investigation is [commenced] initiated under
section 732(a). No extension of a determination date may be
made under this paragraph for any investigation in which a
determination date provided for in subsection (b)(1)(B) applies
unless the petitioner submits written notice to the administer-
ing authority of its consent to the extension.

* * * *® * * *®

(d) EFFECT OF DETERMINATION BY THE ADMINISTERING AU-
THORITY.—If the preliminary determination of the administering
allllthority under subsection (b) is affirmative, the administering au-
thority—

(1X(A) shall— )

(i) determine an estimated weighted average dumping
margin for each exporter and producer individually inves-
tigated, and )

(ii) determine, in accordance with section 735(c)(5), an
estimated all-others rate for all exporters and producers not
individually investigated, and _

(B) shall order the posting of a cash deposit, bond, or other
security, as the administering authority deems appropriate, for
each entry of the subject merchandise in an amount based on
the estimated weighted average dumping margin or the esti-
mated all-others rate, whichever is applicable, =~

[(1)] (2) shall order the suspension of liquidation of all en-
tries of merchandise subject to the determination which are en-
tered, or withdrawn from [warehouse, for consumption on or
after the date of publication of the notice of the determination
in the Federal Register,] warehouse, for consumption on or
after the later of—
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(A) the date on which notice of the determination is
published in the Federal Register, or

(B) the date that is 60 days after the date on which no-
tice of the determination to initiate the investigation is pub-
lished in the Federal Register, and
[(2) shall order the posting of a cash deposit, bond, or

other security, as it deems appropriate, for each entry of the
merchandise concerned equal to the estimated average amount
by which the foreign market value exceeds the United States
price, and]

(3) shall make available to the Commission all information
upon which such determination was based and which the Com-
mission considers relevant to its injury determination, under
such procedures as the administering authority and the Com-
mission may establish to prevent disclosure, other than with
the consent of the party providing it or under protective order,
of any information to which confidential treatment has been
given by the administering authority.

The instructions of the administering authority under paragraphs

(1) and (2) may not remain in effect for more than 4 months, except

that the administering authority may, at the request of exporters

representing a significant proportion of exports of the subject mer-

chandise, extend that 4-month period to not more than 6 months.
(e) CRITICAL CIRCUMSTANCES DETERMINATIONS.—

(1) IN GENERAL.—If a petitioner alleges critical cir-
cumstances in its original petition, or by amendment at any
time more than 20 days before the date of a final determina-
tion by the administering authority, then the administering
authority shall promptly (at any time after the initiation of the
investigation under this subtitle) determine, on the basis of the
[best] information available to it at that time, whether there
is a reasonable basis to believe or suspect that—

[(A)d) there is a history of dumping in the United
States or elsewhere of the class or kind of the merchandise
which is the subject of the investigation, or

[(ii) the person by whom, or for whose account, the
merchandise was imported knew or should have known
that the exporter was selling the merchandise which is the
subject of the investigation at less than its fair value, and

_ [(B) there have been massive imports of the class or
kind of merchandise which is the subject of the investiga-
tion over a relatively short period.]

(A)(i) there is a history of dumping and material injury
by reason of dumped imports in the United States or else-
where of the subject merchandise, or

(it) the person by whom, or for whose account, the mer-
chandise was imported knew or should have known that
the exporter was selling the subject merchandise at less
than its fair value and that there was likely to be material
injury by reason of such sales, and

(B) there have been massive imports of the subject mer-
chandise over a relatively short period.
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The administering authority shall be treated as having made
an affirmative determination under subparagraph (A) in any
investigation to which subsection (b)}(1)(B) is applied.

(2) SUSPENSION OF LIQUIDATION.—If the determination of
the administering authority under paragraph (1) is affirmative,
then any suspension of liquidation ordered under subsection
[(dX1)] (d)(2) shall apply, or, if notice of such suspension of
liquidation is already published, be amended to apply, to unlig-
uidated entries of merchandise entered, or withdrawn from
[warehouse, for consumption on or after the date which is 90
days before the date on which suspension of liquidation was
ﬁfl"st ordered.]) warehouse, for consumption on or after the later
O —

(A) the date which is 90 days before the date on which
the suspension of liquidation was first ordered, or

(B) the date on which notice of the determination to
initiate the investigation is published in the Federal Reg-
ister.

[(f) NOTICE OF DETERMINATIONS.—Whenever the Commission
or the administering authority makes a determination under this
section, it shall notify the petitioner, other parties to the investiga-
tion, and the other agency of its determination and of the facts and
conclusions of law upon which the determination is based, and it
shall publish notice of its determination in the Federal Register.]

() NoTICE OF DETERMINATION.—Whenever the Commission or
the administering authority makes a determination under this sec-
tion, the Commission or the administering authority, as the case
may be, shkall notify the petitioner, and other parties to the inves-
tigation, and the Commission or the administering authority
(whichever is appropriate) of its determination. The administering
authority shall include with such notification the facts and conclu-
sions on which its determination is based. Not later than 5 days
after the date on which the determination is required to be made
under subsection (a)(2), the Commission shall transmit to the ad-
ministering authority the facts and conclusions on which its deter-
mination is based.

SEC. 734. TERMINATION OR SUSPENSION OF INVESTIGATION.
(a) TERMINATION OF INVESTIGATION UPON WITHDRAWAL OF PE-
TITION.—
(1) IN GENERAL.—[Except] ] .
(A) WITHDRAWAL OF PETITION.—Except as provided in
paragraphs (2) and (3), an investigation under this subtitle
may be terminated by either the administering authority
or the Commission, after notice to all parties to the inves-
tigation, upon withdrawal of the petition by the petitioner
or by the administering authority if the investigation was
initiated under section 732(a). )
(B) REFILING OF PETITION.—If, within 3 months after
the withdrawal of a petition under subparagraph (A), a
new petition is filed seeking the imposition of duties on
both the subject merchandise of the withdrawn petition and
the subject merchandise from another country, the admin-
istering authority and the Commission may use in the in-
vestigation initiated pursuant to the new petition any
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records compiled in an investigation conducted pursuant to
the withdrawn petition. This subparagraph applies only
with respect to the first withdrawal of a petition.
(2) SPECIAL RULES FOR QUANTITATIVE RESTRICTION AGREE-
MENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), the administering authority may not terminate an in-
vestigation under paragraph (1) by accepting an under-
standing or other kind of agreement to limit the volume of
imports into the United States of the [merchandise that is
subject to the investigationl subject merchandise unless
the administering authority is satisfied that termination
on the basis of that agreement is in the public interest.

* * * * %k * *

(b) AGREEMENTS TO ELIMINATE COMPLETELY SALES AT LESS
THAN FAIR VALUE OR TO CEASE EXPORTS OF MERCHANDISE.—The
administering authority may suspend an investigation if the ex-
porters of the [merchandise which is the subject of the investiga-
tion] subject merchandise who account for substantially all of the
imports of that merchandise agree—

(1) to cease exports of the merchandise to the United
States within 6 months after the date on which the investiga-
tion is suspended, or

(2) to revise their prices to eliminate completely any
amount by which the [foreign market valuel normal value of
the merchandise which is the subject of the agreement exceeds
the [United States pricel export price of that merchandise.

(c) AGREEMENTS ELIMINATING INJURIOUS EFFECT.—

(1) GENERAL RULE.—If the administering authority deter-
mines that extraordinary circumstances are present in a case,
it may suspend an investigation upon the acceptance of an
agreement to revise prices from exporters of the [merchandise
which is the subject of the investigation] subject merchandise
who account for substantially all of the imports of that mer-
chandise into the United States, if the agreement will elimi-
nate completely the injurious effect of exports to the United
States of that merchandise and if—

(A) the suppression or undercutting of price levels of
domestic products by imports of that merchandise will be
prevented, and

(B) for each entry of each exporter the amount by
which the estimated [foreign market valuel normal value
exceeds the [United States pricel export price will not ex-
ceed 15 percent of the weighted average amount by which
the estimated [foreign market valuel normal value ex-
ceeded the [United States price] export price for all less-
than-fair-value entries of the exporter examined during
the course of the investigation.

* * * * * * *

(d) ADDITIONAL RULES AND CONDITIONS.—The administering

a1r1111:hority may not accept an agreement under subsection (b) or (c)
unless—
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(1) it is satisfied that suspension of the investigation is in
the public interest, [and]
(2) effective monitoring of the agreement by the United
States is practicable[.], and
(3) the agreement is not objectionable for other reasons, in-
cluding reasons of general policy.
Where practicable, the administering authority shall provide to the
exporters who would have been subject to the agreement the reasons
for not accepting the agreement and, to the extent possible, an op-
portunity to submit comments thereon.

* * * * * * *

(f) EFFECTS OF SUSPENSION OF INVESTIGATION.—

(1) IN GENERAL.—If the administering authority deter-
mines to suspend an investigation upon acceptance of an
agreemernt described in subsection (b) or (¢), then—

(A) it shall suspend the investigation, publish notice of
suspension of the investigation, and issue an affirmative
preliminary determination under section 733(b) with re-
spect to the [merchandise which is the subject of the in-
vestigation] subject merchandise, unless it has previously
issued such a determination in the same investigation,

(B) the Commission shall suspend any investigation it
is conducting with respect to that merchandise, and

(C) the suspension of investigation shall take effect on
the day on which such notice is published.

(2) LIQUIDATION OF ENTRIES.—

(A) CESSATION OF EXPORTS; COMPLETE ELIMINATION OF
DUMPING MARGIN.—If the agreement accepted by the ad-
ministering authority is an agreement described in sub-
section (b), then—

(1) notwithstanding the affirmative preliminary
determination required under paragraph (1)}A), the
liquidation of entries of [merchandise which is the
subject of the investigation] subject merchandise shall
not be suspended under section 733L(d)1)] (d)(2),

(ii) if the liquidation of entries of such merchan-
dise was suspended pursuant to a previous affirmative
preliminary determination in the same case with re-
spect to such merchandise, that suspension of liquida-
tion shall terminate, and

(iii) the administering authority shall refund any
cash deposit and release any bond or other security
deposited under section 733[(d)(2)] (d)(1)(B).

(B) OTHER AGREEMENTS.—If the agreement accepted
by the administering authority is an agreement described
in subsection (c), the liquidation of entries of the [mer-
chandise subject to the investigation] subject merchandise
shall be suspended under section 733[(d)X1)] (d)(2), or, if
the liquidation of entries of such merchandise was sus-
pended pursuant to a previous affirmative pyehmmgry.de-
termination in the same case, that suspension of liquida-
tion shall continue in effect, subject to subsection (h)(3),
but the security required under section 733[(dX2)}
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(d)(1)(B) may be adjusted to reflect the effect of the agree-
ment.

* * * * * * *

(g) INVESTIGATION TOo BE CONTINUED UPON REQUEST.—If the
administering authority, within 20 days after the date of publica-
tion of the notice of suspension of an investigation, receives a re-
quest for the continuation of the investigation from—

(1) an exporter or exporters accounting for a significant
proportion of exports to the United States of the [merchandise
which is the subject of the investigation] subject merchandise,
or

(2) an interested party described in subparagraph (C), (D),
(E), (F}, or (G) of section 771(9) which is a party to the inves-
tigation,

then the administering authority and the Commission shall con-
tinue the investigation.

(h) REVIEW OF SUSPENSION.—

(1) IN GENERAL.—Within 20 days after the suspension of
an investigation under subsection (¢), an interested party
which is a party to the investigation and which is described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) may, by
petition filed with the Commission and with notice to the ad-
ministering authority, ask for a review of the suspension.

(2) COMMISSION INVESTIGATION.—Upon receipt of a review
petition under paragraph (1), the Commission shall, within 75
days after the date on which the petition is filed with it, deter-
mine whether the injurious effect of imports of the [merchan-
dise which is the subject of the investigation] subject merchan-
dise is eliminated completely by the agreement. If the Commis-
sion’s determination under this subsection is negative, the in-
vestigation shall be resumed on the date of publication of no-
tice of such determination as if the affirmative preliminary de-
termination under section 733(b) had been made on that date.

(3) SUSPENSION OF LIQUIDATION TO CONTINUE DURING RE-
VIEW PERIOD.—The suspension of liquidation of entries of the
[merchandise which is the subject of the investigation] subject
merchandise shall terminate at the close of the 20-day period
beginning on the day after the date on which notice of suspen-
sion of the investigation is published in the Federal Register,
or, if a review petition is filed under paragraph (1) with respect
to the suspension of the investigation, in the case of an affirm-
ative determination by the Commission under paragraph (2),
the date on which notice of an affirmative determination by the
Commission is published. If the determination of the Commis-
sion under paragraph (2) is affirmative, then the administering
authority shall—

_ (A) terminate the suspension of liquidation under sec-
tion 733[(d)(1)} (d)(2), and

(B) release any bond or other security, and refund any

___cash deposit, required under section 733L(d)2)1 (d)(1)(B).

(i) VIOLATION OF AGREEMENT.—

. (1) IN GENERAL.—If the administering authority deter-

mines that an agreement accepted under subsection (b) or (c)

is being, or has been, violated, or no longer meets the require-
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ments of such subsection (other than the requirement, under
subsection (c)(1), of elimination of injury) and subsection (d),
then, on the date of publication of its determination, it shall—
(A) suspend liquidation under section 733[(d)1)]
(d)(2) of unliquidated entries of the merchandise made on

the later of—

* * * * * * *

() DETERMINATION NOT TO TAKE AGREEMENT INTO Ac-
COUNT.—In making a final determination under section 735, or in
conducting a review under section 751, in a case in which the ad-
ministering authority has terminated a suspension of investigation
under subsection (i)(1), or continued an investigation under sub-
section (g), the Commission and the administering authority shall
consider all of the [merchandise which is the subject of the inves-
tigation] subject merchandise, without regard to the effect of any
agreement under subsection (b) or (c).

* * * * * * *

(m) SPECIAL RULE FOR REGIONAL INDUSTRY INVESTIGATIONS.—

(1) SUSPENSION AGREEMENTS.—If the Commission makes a
regional industry determination under section 771(4)(C), the
administering authority shall offer exporters of the subject mer-
chandise who account for substantially all exports of that mer-
chandise for sale in the region concerned the opportunity to
enter into an agreement described in subsection (b), (c), or (1).

(2) REQUIREMENTS FOR SUSPENSION AGREEMENTS.—Any
agreement described in paragraph (1) shall be subject to all the
requirements imposed under this section for other agreements
under subsection (b), (c), or (1), except that if the Commission
makes a regional industry determination described in para-
graph (1) in the final affirmative determination under section
735(b) but not in the preliminary affirmative determination
under section 733(a), any agreement described in paragraph (1)
may be accepted within 60 days after the antidumping order is
published under section 736.

(3) EFFECT OF SUSPENSION AGREEMENT ON ANTIDUMPING
DUTY ORDER.—If an agreement described in paragraph (1) is
accepted after the antidumping duty order is published, the ad-
ministering authority shall rescind the order, refund any cash
deposit and release any bond or other security deposited under
section 733(d)(1)(B), and instruct the Customs Serviqe that en-
tries of the subject merchandise that were made during the pe-
riod that the order was in effect shall be liquidated without re-
gard to antidumping duties.

SEC. 7385. FINAL DETERMINATIONS.

(a) FINAL DETERMINATION BY ADMINISTERING AUTHORITY.—
(1) GENERAL RULE.—Within 75 days after the date of its

preliminary determination under section 733(b), the admin-

istering authority shall make a final determination of whether

the [merchandise which was the subject of the investigation]

subject merchandise is being, or is likely to be, sold in the

United States at less than its fair value.

* ® * * * * *
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(3) CRITICAL CIRCUMSTANCES DETERMINATIONS.—If the
final determination of the administering authority is affirma-
tive, then that determination, in any investigation in which the
presence of critical circumstances has been alleged under sec-
tion 733(e), shall also contain a finding of whether—

(A)3) there is a history of dumping and material in-

Jury by reason of dumped itmports in the United States or

elsewhere of the [class or kind of merchandise which is

the subject of the investigation] subject merchandise, or
(ii) the person by whom, or for whose account, the
merchandise was imported, knew or should have known
that the exporter was selling the [merchandise which is
the subject of the investigation at less than its fair value]
subject merchandise at less than its fair value and that
there would be material injury by reason of such sales, and
(B) there have been massive imports of the [merchan-
dise which is the subject of the investigation] subject mer-
chandise over a relatively short period.
Such findings may be affirmative even though the preliminary
determination under section 733(e)(1) was negative.

(4) DE MINIMIS DUMPING MARGIN.—In making a determina-
tion under this subsection, the administering authority shall
disregard any weighted average dumping margin that is de
minimis as defined in section 733(b)(3).

(b) FINAL DETERMINATION BY COMMISSION.—
(1) IN GENERAL.—The Commission shall make a final de-
termination of whether—
(A) an industry in the United States—
(1) is materially injured, or
(ii) is threatened with material injury, or
(B) the establishment of an industry in the United

States is materially retarded,
by reason of imports, or sales (or the likelihood of sales) for im-
portation, of the merchandise with respect to which the admin-
istering authority has made an affirmative determination
under subsection (a)(1). If the Commission determines that im-
ports of the subject merchandise are negligible, the investigation
shall be terminated.

* * * * * * *

(4) CERTAIN ADDITIONAL FINDINGS.—

[(A) RETROACTIVE APPLICATION.—

~ [G) IN GENERAL.—If the finding of the administer-
ing authority under subsection (a)(3) is affirmative,
then the final determination of the Commission shall
include a finding as to whether retroactive imposition
of antidumping duties on the merchandise appears
necessary to prevent recurrence of material injury that
was caused by massive imports of the merchandise
over a relatively short period of time.

[(ii) PREVENTION OF RECURRENCE.—For purposes
of making its finding under clause (i), the Commission
shall make an evaluation as to whether the effective-
ness of the antidumping duty order would be materi-
ally impaired if such imposition did not occur.
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[(iii)) EVALUATION OF EFFECTIVENESS.—In making
the evaluation under clause (ii), the Commission shall
consider, among other factors it considers relevant—

[(I) the condition of the domestic industry,

[dI) whether massive imports of the mer-
chandise in a relatively short period of time can
be accounted for by efforts to avoid the potential
imposition of antidumping duties,

[(IIT) whether foreign economic conditions led
to the massive imports of the merchandise, and

[(IV) whether the impact of the massive im-
ports of the merchandise is likely to continue for
some period after issuance of the antidumping
duty order under this subtitle.]

(A) COMMISSION STANDARD FOR RETROACTIVE APPLICA-
TION.—

(i) IN GENERAL.—If the finding of the administer-
ing authority under subsection (a)(3) is affirmative,
then the final determination of the Commission shall
include a finding as to whether the imports subject to
the affirmative determination under subsection (a)(3)
are likely to undermine seriously the remedial effect of
the antidumping duty order to be issued under section
736.

(ii) FACTORS TO CONSIDER.—In making the evalua-
tion under clause (i), the Commission shall consider,
among other factors it considers relevant—

(I) the timing and the volume of the imports,

(II) a rapid increase in inventories of the im-
ports, and

(III) any other circumstances indicating that
the remedial effect of the antidumping order will
be seriously undermined.

* * * * * * *

(c) EFFECT OF FINAL DETERMINATIONS.—

(1) EFFECT OF AFFIRMATIVE DETERMINATION BY THE ADMIN-
ISTERING AUTHORITY.—If the determination of the administer-
ing authority under subsection (a) is affirmative, then—

(A) the administering authority shall make available
to the Commission all information upon which such deter-
mination was based and which the Commission considers
relevant to its determination, under such procedures as
the administering authority and the Commission may es-
tablish to prevent disclosure, other than with the consent
of the party providing it or under protective order, of any
information as to which confidential treatment has been
given by the administering authority, [and]

(B)(i) the administering authority shall—

(I) determine the estimated weighted average
dumping margin for each exporter and producer indi-
vidually investigated, and

(II) determine, in accordance with paragraph (5),
the estimated all-others rate for all exporters and pro-
ducers not individually investigated, and
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(ii) the administering authority shall order the posting
of a cash deposit, bond, or other security, as the admin-
istering authority deems appropriate, for each entry of the
subject merchandise in an amount based on the estimated
weighted average dumping margin or the estimated all-oth-
ers rate, whichever is applicable, and

[(B)] (C) in cases where the preliminary determina-
tion by the administering authority under section 733(b)
was negative, the administering authority shall order
[under paragraphs (1) and (2) of section 733(d) the suspen-
sion of ]Equigtion and the posting of a cash deposit, bond,
or other security] the suspension of liquidation under
paragraph (2) of section 733(d).

(2) ISSUANCE OF ORDER; EFFECT OF NEGATIVE DETERMINA-
TION.—If the determinations of the administering authority
and the Commission under subsections (a)(1) and (b)(1) are af-
firmative, then the administering authority shall issue an anti-
dumping duty order under section 736(a). If either of such de-
terminations is negative, the investigation shall be terminated
upon the publication of notice of that negative determination
and the administering authority shall—

(A) terminate the suspension of liquidation under sec-
tion 703L(@XD] ()(2), and

(B) release any bond or other security and refund any
cash deposit, required under section 733[(d)(2)) (d)(1)(B).
(3) EFFECT OF NEGATIVE DETERMINATIONS UNDER SUB-

SECTIONS (a)3) AND (b)4)A).—If the determination of the admin-
istering authority or the Commission under subsection (a)3) or
(b)(4)(A), respectively, is negative, then the administering au-
thority shall—

(A) terminate any retroactive suspension of liquidation
required under paragraph (4) or section 733(e)(2), and

(B) release any bond or other security, and refund any
cash deposit required, under section 733[(dX2)} (d)}(1)(B)
with resgect to entries of the merchandise the liquidation

of which was suspended retroactively under section
733(e)(2).
& * * * * * *

(5) METHOD FOR DETERMINING ESTIMATED ALL-OTHERS
RATE.—

(A) GENERAL RULE—For purposes of this subsection
and section 733(d), the estimated all-others rate shall be an
amount equal to the weighted average of the estimated
weighted average dumpirég margins established for export-
ers and producers individually investigated, excluding any
zero and de minimis margins, and any margins determined
entirely under section 776.

(B) EXCEP?‘ION.—If the estimated weighted average
dumping margins established for all exporters and produc-
ers indwidually investigated are zero or de minimis mar-
gins, or are determined entirely under section 776, the ad-
ministering authority may use any reasonable method to es-
tablish the estimated all-others rate for exporters and pro-
ducers not individually investigated, including averaging
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the estimated weighted average dumping margins deter-
n.unetil for the exporters and producers individually inves-
tigated.

* * * * * * *

SEC. 736. ASSESSMENT OF DUTY.

(a) PUBLICATION OF ANTIDUMPING DUTY ORDER.—Within 7 days
after being notified by the Commission of an affirmative determina-
tion under section 735(b), the administering authority shall publish
an antidumping duty order which—

(1) directs customs officers to assess an antidumping duty
equal to the amount by which the [foreign market value] nor-
mal value of the merchandise exceeds the [United States
pricel export price of the merchandise, within 6 months after
the date on which the administering authority receives satis-
factory information upon which the assessment may be based,
but in no event later than—

(A) 12 months after the end of the annual accounting
period of the manufacturer or exporter within which the
merchandise is entered, or withdrawn from warehouse, for
consumption, or

(B) in the case of merchandise not sold prior to its im-
portation into the United States, 12 m