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I. Summary

The Finance Committee bill is designed to achieve universal
health insurance coverage through:

(1) subsidies for the purchase of health insurance;

(2) affordable standardized health insurance;

(3) elimination of exclusionary practices by health insurance
companies;

(4) a permanent National Health Care Commission which,
beginning in 1996, will make recommendations every two years
to the Congress on how to increase the number of people cov-
ered by health insurance;

(5) reduction of health costs through more open competitive
markets and continued advances in medical education and re-
search; and

(6) health care provided under the Medicare and Medicaid
programs and health programs of the Department of Defense,
Department of Veterans Affairs, and Indian Health Service.

A. INSURANCE REFORMS

The Finance Committee bill would establish Federal standards
that insurers must meet. The Committee bill would require insur-
ers to guarantee issue and guarantee renewal to all individuals and
groups, and offer family coverage that includes coverage of depend-
ent, unmarried children up to age 24.

The bill also limits the ability of insurers to exclude coverage of
pre-existing illnesses and conditions and provides for an open en-
rollment period in which individuals with medical conditions can
purchase insurance without any exclusion from coverage imposed
by the insurer. Insurers would be required to community rate poli-
cies sold to individuals and businesses with fewer than 100 employ-
ees; the premium price could have limited variation for policy hold-
er age and family size. States would establish geographic bound-
aries for community rating areas. These boundaries must meet
Federal standards.

The bill would require all employers to offer employees a choice
of at least three standard health plans and all employers would
have to make payroll deductions for health insurance premiums if
an employee requests it. Employers with fewer than 100 workers
who contribute toward health insurance for employees generally
would purchase community-rated policies.

Under current law, the Federal McCarran-Ferguson Act provides
that the “business of insurance” is exempt from Federal antitrust
laws, provided that such business is regulated by the State and
that the challenged actions do not constitute a boycott or coercion
or intimidation. Under the Committee bill, immunity from anti-
trust suits under the McCarran-Ferguson Act with respect to
health insurance would be repealed. This would not alter immunity
with respect to other forms of insurance.
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B. COVERAGE

‘The Committee bill is designed to achieve universal health care
coverage. An independent National Health Care Commission would
be established to monitor trends in health insurance coverage. If it
determines that 95 percent of all Americans will not be covered by
2002, the Commission would submit formal and specific rec-
ommendations to Congress by January 1, 2002 on how to reach the
coverage goals in market areas that have failed to meet the target.
Congress would consider these recommendations under expedited
procedures with amendments in order.

C. PREMIUM AND COST-SHARING ASSISTANCE

The Committee bill provides a full subsidy for the purchase of
health insurance premiums by individuals and families with in-
comes below 100 percent of the Federal poverty threshold. The eli-
gibility level will be phased up so that by the year 2000, all those
with incomes up to 200 percent of poverty will be eligible for either
a full or a partial subsidy.

The maximum premium assistance amount will equal the cost of
the premium for a certified standard health plan (minus the
amount of any contribution made or offered to be made by the indi-
vidual’s employer to the premium of the certified health plan in
which the individual is enrolled), but not to exceed the weighted
average premium for the individual’s class of enrollment for all
community-rated certified standard health plans offered in the
community rating area in which the individual resides. For pur-
poses of determining premium assistance amounts, a certified
standard health plan is defined to mean a certified standard health
plan that offers the standard benefits package.

In addition, beginning in 1996, uninsured pregnant women and
children up to age 18 will be eligible for a full subsidy if family in-
come is below 185 percent of poverty. The amount of the subsidy
will be phased out for those with family income between 185 per-
cent and 240 percent of poverty.

The premium assistance program will be administered by the
States. The Federal government will contribute 75 percent of all
administrative costs. The Secretary of Health and Human Services
is directed to develop standards to assure consistency among States
with respect to data processing systems, application forms, and
other administrative procedures.

Individuals and families with income below the poverty threshold
will be eligible for reduced cost-sharing for out-of-pocket costs, as
determined by the National Health Benefits Board. If States choose
to provide assistance for cost-sharing for individuals and families
between 100 percent and 200 percent of poverty they will be eligi-
ble to receive 50 percent Federal matching funds for this purpose,
with a limit on Federal spending of $2 billion per year.

D. BENEFITS

The actuarial value of the benefits package would be the same
as the Blue Cross/Blue Shield Standard Option Plan under the
Federal Employees Health Benefits Program adjusted for an aver-
age population. However, the specific content of the package would
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differ, and would be decided by the Board. The Finance Committee
bill would establish a standard benefits package defined in general
terms in law, with details worked out by a new National Health
Benefits Board. The Board would determine the costs that will be
shared by enrollees through co- payments, deductibles and co-in-
surance. There would be two standard benefits packages. An alter-
native standard package would have a high deductible amount and
possibly fewer services.

The bill would create 12 categories of covered items and services
including: 1. Inpatient and outpatient care (including hospital and
health professional services); 2. emergency and ambulatory medical
and surgical services including ambulance transportation; 3. clini-
cal preventive services; 4. mental illness and substance abuse serv-
ices; 5. family planning services and services for pregnant women;
6. outpatient prescription drugs and biologicals; 7. hospice care
services; 8. home hearth care services; 9. outFatient laboratory, ra-
diology and diagnostic services and medical equipment; 10. out-
patient rehabilitation services; 11. vision care, hearing aids and
dental care for individuals under 22 years of a e; and 12. investiga-
tional treatments including routine care provided in research trials.

The Committee bill directs the new National Health Benefits
Board to design the benefits package in a way which treats mental
illness and substance abuse services in the same way other medical
conditions are covered. Parity for mental health and substance
abuse services means that whatever costs are paid by patients in
the form of co- payments or deductibles or co-insurance would be
the same as for all other medically necessary or appropriate treat-
ments. Services for mental illness and substance abuse would use
outpatient settings to the greatest extent possible.

Other responsibilities of the Board would include defining eri-
teria for health plans for determining whether an item or service
is medically necessary or appropriate for an enrollee, with special
consideration for those under 22 years of age; clarifying and refin-
ing items and services (including periodicity schedules for preven-
tive services); determining interim coverage decisions and refining
policies regarding investigational treatments.

The Board would also be authorized to issue regulations to mod-
ify the categories of covered services and cost-sharing that would
go into effect unless Congress overturns the regulations by joint
resolution considered under expedited procedures.

The bill affirms that constitutionally valid State laws related to
abortion services would continue. In addition, the bill provides that
no individual or employer would be prevented from purchasing or
offering a package excluding abortion, and any health professional,
health facility, or commercial insurance company would not be re-
quired to offer a package including abortion or other services, if it
is objectionable on the basis of a religious belief or moral convic-
tion. The bill also provides that in areas where abortion services
are not currently available, health plans would not have to offer
such services.

E. HEALTH INSURANCE PURCHASING COOPERATIVES

The bill would allow employers with fewer than 100 employees,
as well as individuals, to purchase insurance through Health Insur-
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ance Purchasing Cooperatives. Participation in a cooperative would
be voluntary for eligible purchasers. These same employer groups
and individuals could also choose to purchase community rated
health insurance from brokers or directly from insurers.

Cooperatives would be private, not-for-profit corporations run by
a board elected by the members of the cooperative. Multiple co-
operatives could serve a single community-rated region. If a private
cooperative is not established in every community rating area, the
State would be required to sponsor or establish one beginning in
January 1996.

Cooperatives would be required to enroll all eligible individuals
within the community-rating areas in which they operate, offer a
choice of at least three health plans (including one with a point-
of- service option), collect premium payments from employers and
individuals, and forward premium payments to health plans. Co-
operatives could exclude health plans, but if a cooperative nego-
tiated a lower premium with a health plan, that premium would
become the plan’s new community rate. Cooperatives would be ex-
pressly prohibited from setting provider or premium payment
rates; or bearing insurance risk.

All plans participating in the Federal Employees Health Benefits
Program (FEHB), except nation-wide plans, would be required to
offer coverage in the community-rated market. Non-Federal em-
ployee purchasers of these plans would pay a local community rate,
and would not be part of the FEHB insurance pool.

F. COST CONTAINMENT

1. Ensuring health care financing

The bill as drafted, according to preliminary CBO estimates,
would reduce the deficit over the next five years and over ten
years. However, as a safeguard against unanticipated budgetary ef-
fects, the Committee bill includes a failsafe mechanism designed to
prevent unanticipated spending increases or revenue losses due to
this legislation or other Federal health programs, from causing in-
creases in the Federal deficit.

Under the mechanism, if the President’s budget for any fiscal
year projects that the premium and cost-sharing assistance, tax de-
duction, and other new spending would not be fully paid for by the
taxes on tobacco and high cost health plans, Medicare and Medic-
aid savings (offset by unanticipated increases in those programs),
and other financing, then the President would be required to fully
offset the difference through a combination of (a) reducing the
phaseout threshold for premium assistance and reducing the cost-
sharing grant program (with special protections for children and
pregnant women); (b) limiting the new tax deduction; and (c) in-
creasing the out-of-pocket limits in the standard benefit packages
(to the extent measurable outlay savings can be achieved).

2. Malpractice reforms

Under the Committee bill, health plans would be required to es-
tablish alternative dispute resolution (ADR) procedures and mal-
practice claims could not be brought in court until the claims had
gone through and reached a final resolution under the plan’s proce-
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dures. After the ADR procedure was completed, either party dissat-
isfied with the result could bring a lawsuit to seek damages or
other redress to the extent permitted under State law. If such a
person receives a worse result or damages one-third below what
had been awarded in the ADR proceeding, that party would be re-
quired to pay the costs and attorney fees of the other party.

The total amount of damages for non-economic losses from an in-
jury would be capped at $250,000, indexed annually by the CPI.
Traditional rules of joint and several liability would be modified to
limit the liability of each defendant to a proportion equal to that
person’s level of responsibility. Seventy-five percent of punitive
damage awards would be paid to the State for licensure, certifi-
cation, and other activities to improve the safety and quality of
care.

Contingency fees paid to attorneys would be limited to a sliding-
scale schedule, with the proportion to the attorney declining as the
size of the award increases. The Secretary of HHS would be au-
thorized to conduct demonstration projects on no-fault approaches
to medical liability.

Federal malpractice reforms would preempt inconsistent State
laws except to the extent such laws imposed greater restrictions on
attorney fees or a person’s liability, or permitted additional de-
fenses to malpractice actions. The Federal malpractice provisions
would govern actions in State courts and would not establish a
basis for bringing malpractice actions in Federal court.

3. Fraud

The Social Security Act currently provides penalties for health
care fraud and abuse within the Medicare and Medicaid programs.
These penalties include exclusion from participation in the pro-
grams and the imposition of civil monetary penalties and criminal
penalties. Under the Committee bill, similar protections would
apply to fraud against health plans that involves Federal outlays.
In addition, a new health care anti-fraud trust fund would be cre-
ated with a portion of the monies collected from administrative
penalties and assessments, civil monetary penalties, and other pay-
ments for related violations and actions. Amounts in the trust fund
would be used by the Secretary of HHS and the Attorney General
to cover the costs of combatting fraud.

4. High-cost plan assessment
See item 3 in summary of revenue provisions.

5. Administrative simplification and paperwork reduction

The Committee bill would implement a national health informa-
tion network to reduce the burden of administrative complexity, pa-
perwork, and cost on the health care system; to provide the infor-
mation on cost and quality necessary for competition in the health
care marketplace; and to provide information tools that allow im-
proved fraud detection, outcomes research, and improved quality of
care.

The bill would require the Secretary of HHS to adopt standards
for the content and format of the information used in common ad-
ministrative transactions of health care, for both paper and elec-
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tronic forms. The Secretary would also establish standards for elec-
tronic transactions and for certification of network service organi-
zations which would enable private sector implementation of the
network. )

Health care ?& oviders and plans would be required to participate
in the network, at least for claims processing. Implementation
would enable totally paperless claims processing and payment. The

roposal would preempt State laws that require health records to
e written.

The Secretary would establish standards for a Health Security
Card so that a Card issued anywhere in the country would function
in all other locations. Each Card would carry a unique identifier
based on the Social Security Number and would be protected by
law from bein% used or required for any purpose other than obtain-
ing or paying for health care.

G. REVENUE PROVISIONS

Subtitle A—Financing Provisions

1. Increase in excise taxes on tobacco products (secs. 701-703)

The excise tax rate on cigarettes would be increased by $1.00 per
pack with a comparable increase, generally based on tobacco con-
tent, imposed on pipe tobacco and cigars. A $1.00 increase would
also be imposed on snuff (for each 1.2 oz. tin) and chewing tobacco
(for each 3 oz. pouch). The bill also imposes the excise tax increases
on tobacco products manufactured and sold in Puerto Rico. These
increases would be effective January 1, 1995.

To provide full subsidies to children and pregnant women under
part B of title XIX of the Social Security Act, the excise tax rate
on small cigarettes set forth above would be temporarily increased
an additional 30 cents per pack of 20 cigarettes (with comparable
increases on other tobacco products). These additional increases
would be effective for the period after June 30, 1996, and before
January 1, 2002.

2. Assessments on insured and self-insured health plans (sec. 705)

The bill would impose a 1.75 percent assessment on health care
premiums for insured and self-insured plans incurred after 1995,
Revenue from this assessment would be used to fund the Academic
Health Centers Trust Fund, the Graduate Medical and Nursing
Education Trust Fund, and the Biomedical and Behavioral Re-
search Trust Fund, which are used to fund medical research as de-
scribed in section 665 of the bill.

3. Tax on high cost health plans (sec. 706)

Beginning in 1996, a 25 percent excise tax would be imposed on
health plans that are among the highest-cost 40 percent of health
plans in each region. The tax would apply to the amount by which
the premiums (or imputed premiums in the case of a self-insured
plan) charged by a high cost plan exceed the average premium in
the region. The tax would be computed separately for plans in the
community-rated and experience-rated markets. Plans which are
among the lowest-cost 25 percent of plans in the nation, adjusted
for regional cost-of- living variations, would be exempt from the tax
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even if they fall within the highest 40 percent of health plans in
their region.

To provide full subsidies to children and pregnant women under
part B of title XIX of the Social Security Act, the excise tax rate
set forth above would be temporarily increased to 29 percent for
calendar years 1997 through 2001.

4. Recapture of certain health care subsidies received by high-In-
come individuals (sec. 711)

The bill would require high-income taxpayers (unmarried tax-
payers with income in excess of $90,000 and married taxpayers fil-
ing joint returns with income in excess of $115,000) to pay addi-
tional Medicare Part B premiums sufficient to cover up to 75 per-
cent of the estimated Part B program costs. The additional Medi-
care Part B premium also would be collected from Medicare partici-
pants that are residents of a U.S. possession. The provision would
be effective for taxable years beginning after December 31, 1995,

5. Increase in excise tax on certain hollow point and large caliber
handgun ammunition (sec. 715)

The bill would impose a 10,000 percent manufacturers excise tax
on particularly destructive types of handgun ammunition: hollow
point bullets that have a jacket which expands upon impact into
sharp barb-like projections, and bullets that are .50 caliber or larg-

er. The tax would apply to ammunition sold after December 31,
1994.

6. Modification to self-employment tax treatment of certain S Cor-
poration shareholders and partners (sec. 716)

Effective for taxable years beginning after 1995, a shareholder
owning more than two percent of an S corporation’s stock and pro-
viding significant services to the corporation would pay payroll
taxes on eighty percent of his or her share of the earnings from
service businesses of the S corporation. Limited partners in a part-
nership would be subject to similar rules. Finally, forty percent of
the income from inventory earned by sole proprietors, partners and

S corporation shareholders would be exempted from employment
taxes.

7. Extending Medicare Coverage of, and Application of Hospital In-
surance Tax to, All State and Local Government Employees
(sec. 717)

All State and local government employees would be required to
be covered under Medicare without regard to their dates of hire.
(Currently, participation is voluntary for some State and local gov-
ernment employees hired before April 1, 1986.) These employees,
and their employers, also would be required to pay the Medicare
Hospital Insurance (HI) tax. This provision would apply to services
performed by State and local government employees after Septem-
ber 30, 1995.
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Subtitle B—Tax Treatment of Employer-Provided Health Care

1. Tax treatment of voluntary employer health care contributions

Beginning in 1996, employer contributions to a health plan
would receive favorable tax treatment only for “permitted cov-
erage”. Permitted coverage would include coverage under certified
standard health plans, certified supplemental health plans, and
certified long-term care insurance policies, as well as certain other
types of coverage.

In addition, any employer that contributes towards the cost of
coverage for any employee under a certified standard or supple-
mental health plan would be required to make an equal contribu-
tion on behalf of all employees who elect coverage. This rule would
be applied separately to full-time and part-time employees.

Employers that violate the voluntary contribution rules would be
subject to a nondeductible 35-percent excise tax designed to approx-
imate the effect of denying the employer deduction for health ex-
penses during the period of the violation.

2. Elimination of exclusion of health benefits provided through a
flexible spending arrangement (sec. 722)

The bill would eliminate the present-law exclusion from taxable
income for accident or health benefits provided to employees by
their employers through a flexible spending arrangement. This pro-
vision generally would apply beginning in 1996, but with a delayed
effective date for collectively bargained plans.

3. Two-year extension of the deduction for health insurance costs of
self-employed individuals (sec. 723)

The bill would extend the 25-percent deduction for health insur-
ance expenses of self-employed individuals for taxable years begin-
ning in 1994 and 1995.

4. Limitation on prepayment of medical insurance costs (sec. 724)

The bill would provide that amounts paid after 1994 for medical
care to be provided more than 12 months after the month of pay-
ment would be treated, for purposes of the itemized deduction for
medical expenses and the 100-percent deduction for qualified
health care costs of individuals, as paid ratably over the period
during which the care is provided.

Subtitle C—Deduction for Individuals Purchasing Own Health
Insurance

1. Deduction for health insurance costs of individuals (sec. 731)

Beginning January 1, 1996, individuals (including self-employed
individuals) who are not eligible for employer-subsidized health
coverage would be permitted to deduct 100 percent of the cost of
a certified standard health plan.
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Subtitle D—Exempt Organizations

1. Tax treatment of organizations providing health care services and
related organizations (secs. 741-742)

The bill would impose four statutory requirements on tax-exempt
health care providers, such as hospitals, clinics, nursing homes, old
age homes, and HMOs. In order to retain their tax-exempt status,
these organizations generally would be required to satisfy the fol-
lowing four requirements: (1) Provide (directly or indirectly) signifi-
cant “qualified outreach services,” which are defined as health care
services, or related preventive care, educational, or social services
programs, provided in (a) an area that is medically underserved, (b)
below cost to individuals otherwise unable to afford such services,
or (c) at specialty emergency care facilities; (2) Annually assess the
health care and qualified outreach service needs of the community
and develop a written plan to meet those needs; (3) Not discrimi-
nate when providing health care services on the basis of whether
the individual is insured by a government-sponsored health plan;
and (4) Not discriminate when providing emergency health care
services on the basis of the individual’s ability to pay. These provi-
sions would take effect on January 1, 1995.

The bill provides that, as of the date of enactment, an HMO may
be tax exempt under section 501(c)3) if it furnishes substantially
all of its primary care health services at its own facilities through
health care professionals who do not provide substantial health
care services other than on behalf of such or anization, e.g., so-
called “staff model” or “dedicated-group model” HMOs.

The bill would impose penalty excise taxes as a sanction where
tax-exempt health care organizations engage in a transaction re-
sulting in improper “private inurement” (e.g., paying unreasonably
high compensation to officers, doctors or other insiders, and other
transactions where an individual receives excessive benefits in rela-
tion to the services provided to the organization). These provisions
apply to inurement occurring after June 30, 1994.

Effective January 1, 1995, tax-exempt health care organizations
would be subject to additional disclosure and reporting require-
ments, such as making the written community health care and out-
reach service needs plan available to the general public. Such orga-
nizations would also be required to comply with requests for copies
of the organization’s written community health care and outreach
service needs plan and the Form 990. The Secretary of the Treas-
ury could waive this requirement if the organization is subject to
a harassment campaign.

2. Treatment of health maintenance organizations, parent organiza-
tions, and health insurance purchasing cooperatives (sec. 743)

The bill would clarify the definition of “commercial-type insur-
ance” under Code section 501(m). Providing medical care on a pre-
paid basis would not be treated as providing commercial-type in-
surance if such medical care is provided (1) by the organization to
its members at its own facilities with health care professionals who
do not provide substantial health care services other than on behalf
of the organization, (2) on a basis under which substantially all of
the risk of rates of utilization is assumed by the provider of such
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care, (3) pursuant to a referral if it is other than primary care, and
(4) outside the member’s area of residence if it is emergency care.

The bill clarifies that organizations serving as parent holding
companies for hospitals or medical research organizations may
qualify as public charities rather than private foundations.

Qualified health insurance purchasing cooperatives established
under the bill are eligible for Federal tax-exempt status, provided
that private inurement, lobbying, and political activity restrictions
(similar to present law) are satisfied.

These provisions would be effective as of the date of enactment.

3. Tax treatment of taxable organizations providing health insur-
ance and other prepaid health care services (sec. 744)

The bill would treat as taxable property and casualty insurance
companies certain organizations issuing accident and health insur-
ance contracts, reinsuring accident and health risks, operating as
an HMO, or entering into certain arrangements under which fixed
payments are received by the organization for providing health
care services. This provision would be effective for taxable years be-
ginning after December 31, 1994.

4. Organizations subject to section 833 (sec. 745)

The bill would extend the special tax rules currently applicable
to certain Blue Cross and Blue Shield organizations to certain non-
profit health-related organizations, effective for taxable years be-
ginning after 1986.

5. Tax exemption for high-risk insurance pools (sec. 746)

The bill expands the list of tax-exempt organizations to include
qualified high risk insurance pools. These entities are established
by a State or local government to provide health insurance, on a
nonprofit basis, to persons unable to obtain health insurance be-
cause of health conditions. The bill requires the State or local gov-
ernment to participate in the ongoing governance of the entity and
subsidize the operation of the entity. In addition, no part of the net
earnings of the entity can inure to the benefit of any individual, in-
cluding any private shareholder or member. This provision applies
to taxable years beginning after December 31, 1989, and before
January 1, 1997,

6. Tax treatment of 501(c)(3) bonds similar to governmental bonds
(sec. 748)

Under current law, nonprofit organizations are limited to a total
of $150 million of tax-exempt bonds outstanding. This limit applies
to bonds for all nonprofit health care facilities except hospital facili-
ties, defined to include only acute care, primarily inpatient, enti-
ties. The bill would repeal the $150 million limit for all nonprofit
health care organizations and other nonprofit organizations. This
provision applies to bonds issued after December 31, 1994.
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Subtitle E—Tax Treatment of Long-Term Care Insurance

1. Tax treatment of long-term care insurance and services (secs. 751
and 752)

Beginning in 1996, expenses for qualified long-term care services
and long-term care insurance premiums would be deductible on the
same basis as medical expenses. In addition, up to $150 per day
(indexed) received under a long-term care insurance contract gen-
erally would not be subject to tax. However, employer payments for
long-term care insurance would not be excludable from an employ-
ee’s taxable income, and long-term care insurance could not be of-
fered through a cafeteria plan.

2. Tax treatment of accelerated death benefits under life insurance
contracts (secs. 753-754)

The bill would provide tax-free treatment for amounts received
from a life insurance policy if the insured is terminally ill. An indi-
vidual is considered terminally for this purpose if a physician cer-
tifies that the individual has an illness that is reasonably expected
to result in death within 12 months of the certification. A life in-
surance company generally would be allowed to treat a qualified
accelerated death benefit rider as life insurance for tax purposes.
This provision generally applies to amounts received after the date
of enactment, except that the provision treating a death benefit
rider as life insurance is effective on J anuary 1, 1995.

Subtitle F—Health Care Trust Funds

1. Establishment of health care trust funds (sec. 761)

There would be established a Health Security Trust Fund con-
sisting of the following amounts: net revenues from the increase in
tobacco taxes; taxes on high cost health plans; Medicaid savings;
Federal savings due to the automobile insurance coordination pro-
visions; amounts equivalent to various civil and criminal fines, pen-
alties, and assessments collected; and interest. These amounts
would be allocated to the following five accounts within the Trust
Fund: a Health Insurance Account; an Infrastructure Development
Account; the State Health Quality and Consumer Protection Ac-
count; the Long-Term Care Account; and the Federal Outlay Pro-
gram Fraud and Abuse Account.

The various payments and programs under this Act would be ap-
propriated from these accounts.

Subtitle G—Other Revenue Provisions

1. Employment status proposal required from Department of the
Treasury (sec. 771)

The bill would direct the Secretary of Treasury to submit a legis-
lative proposal providing statutory standards relating to the classi-
fication of workers as employees or independent contractors by
January 1, 1996.
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2, Increase in services reporting penalties (sec. 772)

The bill would modify the penalty for failure by a trade or busi-
ness to file correct information returns with respect to service pro-
viders. This provision would apply to information returns due more
than 30 days after the date of enactment of the bill.

3. Nonrefundable Credit for Certain Primary Health Services Pro-
viders (sec. 775)

For taxable years beginning after 1994, physicians providing full-
time primary health care services in an area with a shortage of
health professionals generally would be eligible for an income tax
credit of $1,000 per month for up to 36 months ($500 per month
if already located in the area). In addition, physician assistants,
nurse-practitioners, and certified nurse-midwives serving in health
professional shortage areas would obtain a $500 per month credit.

4. Expensing of medical equipment (sec. 776)

Physicians providing full-time primary health care services in an
area with a shortage of health professionals generally would be
permitted to deduct an additional $15,000 annually for medical
equipment costs in the first year of equipment use. This proposal
would apply to property placed in service in taxable years begin-
ning after December 31, 1994.

5. Post-retirement medical and life insuronce reserves (sec. 781)

Beginning in 1995, the minimum period during which the cost of
post-retirement medical and life insurance coverage could be fund-
ed under a welfare benefit fund would be 10 years.

6. Coordination with health care continuation provisions (sec. 782)

The bill would provide that the maximum period of continuation
coverage that can be elected by an individual that loses coverage
under an employer group health plan after 1996 is the longer of 6
months or until the end of the calendar year.

7. Credit for cost of personal assistance services required by em-
ployed individuals (sec. 783)

Physically impaired taxpayers would be entitled to an income tax
credit equal to half of the first $15,000 of personal assistance ex-
penses, not to exceed half of the taxpayer’s earned income. This
credit would phase out over the income range of $50,000 to
$70,000. This provision would apply to taxable years beginning
after December 31, 1995.

8. Disclosure of return information for administration of certain
programs under the Health Security Act (sec. 784)

Effective on the date of enactment, the bill would permit disclo-
sure of certain taxpayer return information to officers and employ-
ees of any Federal, State, or local agency administering health sub-
sidy programs under the bill.
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9. Special rule for deferred compensation plans of group medical
practices (sec. 785)

Beginning in 1995, the limit on annual deferrals under a section
457 plan would not apply in the case of an individual covered
under an excess benefit arrangement maintained by a group medi-
cal practice that is exempt from tax under section 50 LeX3).

H. MEDICAID

The Committee bill would integrate AFDC and non-cash Medic-
aid recipients into the private health care system. They would pur-
chase private insurance and receive Federal subsidies on the same
basis as other low-income people. '

The Medicaid program would be retained to provide any services
that would not be covered in the basic benefit package (supple-
mental services) for all groups currently eligible for Medicaid.

The Committee bill also would make improvements in Medicaid
home and community based long term care services, including an
enhanced Federal matching rate for those services and improve-
ments in eligibility.

1. LONG-TERM CARE AND SUPPLEMENTAL INSURANCE STANDARDS

1. Home and community based care

The Committee bill would create a new home and community
based long term care program for people who need assistance with
three or more activities of daily living, or who have either severe
mental retardation or cognitive impairment, or who are children
under age six with a severe disability or a chronic medical condi-
tion. States may offer a range of services but must offer personal
care attendant services and, where appropriate, case management.

Beneficiaries would have to meet deductible and coinsurance ob-

ligations. Funding for the program would be phased in over seven
years.

2. Long term care insurance

The Committee bill would create Federal minimum standards
that long term care insurance policies must meet in order to be cer-
tified. Among the new standards, insurers would be required to
guarantee renewal and limit exclusions for pre-existing conditions.
Long term care insurance policies would have to include non-for-
feiture benefits and insurance companies must offer inflation pro-
tection. Policies would be required to provide equal treatment of all
conditions requiring long term care.

3. Standards for supplemental insurance

Supplemental health benefits would be defined to include two
types of policies: supplemental services policies and cost-sharing
policies. Supplemental services policies would include coverage for
services and items not offered in the certified standard health plan,
and coverage for items in the certified standard health plan, but
not covered because of limitations in amount, duration or scope.
Cost-sharing policies would include those that provide coverage for
out-of-pocket payments, including co-insurance, deductibles and
copayments.
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Federal standards would be established for supplemental health
benefits policies. States, or in the case of multistate self-insured
plans the Secretary of Labor, would be required to certify that the
supplemental health benefits policies meet Federal standards. A
health plan or insurer offering a supplemental policy in violation
of the standards would be subject to civil money penalties.

Certain policies would be excluded from the definition of supple-
mental health benefits plans. In general, supplemental policies
would be required to comply with the insurance reforms applied to
certified standard plans. Cost-sharing plans would be subject to dif-
ferent standards.

J. MEDICARE

1. Provisions related to part A

The Committee bill would reduce payments to providers, change
payment methodologies, and enhance payments to rural hospitals.

The payment reductions include a 2 percent decrease in the up-
date factor for inpatient hospital services, a reduction in payments
for capital-related costs for inpatient hospital services, a 25 percent
reduction in payments for disproportionate share hospitals, reduc-
tions in payments for skilled nursing facilities, and a moratorium
on long-term hospitals.

The payment methodology changes include new base cost years
for rehabilitation and long-term hospitals, and separate payment
rates for sole community hospitals that merge, when one of the
hospitals is a teaching hospital.

Rural hospital payment enhancements include: an extension of
the Medicare Dependent Hospital provisions; continuation of rural
health transition grants; and a new limited service hospital pro-
gram which would make the Medical Assistance Facility dem-
onstration permanent, amend the Essential Access Community
Hospital (EACH)/Rural Primary Care Hospital (RPCH) program,
and establish a new rural emergency medical services program.

2. Provisions related to part B

a. Updates for physicians’ services

The Committee bill would reduce the 1995 default update by 4.0
percentage points for surgical services, 4.0 percentage points for
non-gurgical services, and 1.0 percentage point for primary care
services.

b. Substitution of real gross domestic product (GDP) for vol-
ume and intensity in the volume performance standard

The bill would specify that the historical rate of increase in the
volume and intensity of services delivered would be deleted from
the MVPS. Substituted in its place would be the average per capita
growth in real (inflation-adjusted) GDP for the 5 year-period begin-
ning with the previous fiscal year (1994). The performance stand-
ard factor would be repealed. In addition, the lower limit on the de-
fault update would be repealed.
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c. Payments for physician services relating to inpatient stays
in certain hospitals

The Secretary of Health and Human services would be directed
to develop for all hospitals paid under the prospective payment sys-
tem, annual, hospital-specific case-mix adjusted relative value
units per admission and determine whether a hospital exceeds the
allowable average per admission relative value units applicable to
the medical staff for the year. If the Secretary determines that the
rate for the hospital exceeds the allowable average per admission,
the Secretary would reduce payments for physician services to hos-
pital inpatients.

d. Incentives for physicians to provide primary care

The bill would increase the bonus payment for primary care serv-
ices, as defined in Sec. 1842(i)a) of the Social Security Act, to 20
percent for each physician service. The bonus payment for other
physician services (excluding primary care) would be set at 10 per-
cent for services delivered in health professional shortage areas lo-
cated in rural areas. The 10 percent bonus payment for non-pri-
mary care services delivered in health professional shortage areas
located in urban areas would be eliminated.

e. Development and implementation of resource-based meth-
odology for practice expenses

The Secretary would be required to develop a methodology for
implementing in 1997 a resource-based system for determining
practice expense relative value units for each physician service.

f. Elimination of formula-driven overpayment for certain hos-
pital outpatient services

Using the current blend percentages, the payment formula would
be changed to determine the blended payment limit prior to the ap-
plication of beneficiary cost-sharing provisions. Medicare’s payment
amount would be determined based on the lesser of (1) the lower
of the hospital’s reasonable costs or customary charges, or (2) the
blended payment limit. Medicare would then pay the lesser of (1)
80 percent of the lowest amount, or (2) the lowest amount less the
beneficiary cost-sharing amounts.

& Payments to eye and to eye and ear specialty hospitals

The use of the 75/25 blend for eye hospitals, and eye and ear hos-
pitals would be extended to services provided until September 30,
1997.

h. Imposition of co-insurance for laboratory services

The bill would require Medicare beneficiaries to pay co-insurance
equal to 20 percent of the approved Medicare payment amount for
clinical laboratory services.

i. Application of competitive acquisition process for part B
items and services

The bill would direct the Secretary to establish competitive ac-
quisition areas for procurement of (CT) computer-axial tomography
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scans, (MRI) magnetic resonance imaging tests and oxygen and ox-
ygen equipment.

J. Application of competitive acquisition process for clinical
laboratory services

The bill would direct the Secretary to establish competitive ac-
quisition areas for procurement of clinical laboratory services.

k. Part B premium

The bill would permanently set Part B premiums at 25 percent
of Part B spending for aged beneficiaries.

3. Provisions related to Medicare parts A and B

a. Medicare secondary payer

The authority to transfer data regarding Medicare secondary
payers (enacted in OBRA 89 and extended in OBRA 93) would be
made permanent. The Medicare secondary payer requirements for
disabled beneficiaries would be made permanent. The Medicare
secondary payer requirements for beneficiaries with end stage
renal disease would be made permanent.

b. Expand centers of excellence

The bill would direct the Secretary to expand the demonstration
projects for coronary artery bypass and cataract surgery in urban
areas. Payment would be made on the basis of a negotiated or all-
inclusive rate, beginning with fiscal year 1995.

¢. Medicare select

The bill would permit Medicare Select policies to be offered in all
States. The three year limitation would be eliminated.

d. Medicare supplemental insurance polices (Medigap)

The bill would require Medicare supplemental policies (Medigap)
to have an annual open enrollment period of 30 days.

e. Reduction in routine cost limits for home health care serv-

ices
The upper limit on payment for allowable visit-related costs for
home health services would be limited to 100 percent. The cost lim-

its are changed from a percentage of the mean cost to a percentage
of the median cost.

f. Improvements in risk contracts

The bill would make a number of improvements in Medicare risk
contracts designed to encourage more beneficiaries to enroll in risk
contracts and more organizations to enter into risk contracts.

g. Reimbursement for nurse practitioners and physician’s as-
sistants

The bill provides for direct reimburcement for nurse practitioners
and physician assistants in all outpatient settings. Reimbursement
would be set at 85 percent of the amount paid to physicians for the
same services under the physician fee schedule. Nurse practitioners
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assisting at surgery would be reimbursed at 65 percent of the
amount paid to physicians in urban settings for situations in which
the nurse practitioner who practices in a rural setting refers a pa-
tient into an urban setting and subsequently provides services. to
that patient in the urban setting.

4. Medicare and Medicaid coverage bank data

The proposal would delay the implementation of Medicare and
Medicaid Coverage Data Bank until 1996, when it would be re-
pealed.

K. ACADEMIC HEALTH CENTERS, GRADUATE MEDICAL AND NURSING
EDUCATION, DENTAL EDUCATION, AND BIOMEDICAL AND BEHAV-
IORAL RESEARCH

The Committee bill establishes two new trust funds to assist aca-
demic health centers and teaching hospitals with the additional ex-
penses associated with running programs for graduate medical edu-
cation, taking care of more seriously ill patients, and providing
highly specialized care. Payments will also go for dental education,
advanced nursing education, and high-intensity rural hospitals.
The trust funds will be financed by a new assessment of 1.5 per-
cent on private health insurance premiums that will provide $21
billion during 1996-99 and $43.2 billion in 2000-04, plus payments
from Medicare at the current rate.

These trust funds will, for the first time, establish a permanent
stream of funds to sustain academic health centers and teaching
hospitals.

Academic health centers currently receive grants for biomedical
and behavioral research from the National Institutes of Health
(NIH) that are funded by appropriations authorized under Titles
III and IV of the Public Health Service Act. Under the bill, a third
trust fund will be created to make additional payments for bio-
medical and behavioral research. The research trust fund will re-
ceive the proceeds of an assessment of 0.25 percent on premiums,
amounting to approximately $5.0 billion during 1996-99 and $8.0
billion in 2000-04. One-fifth of these funds will be set aside for ap-
plied research on the delivery of health services and the quality of
medical care.

L. ACCESS TO HEALTH CARE IN DESIGNATED RURAL AND URBAN AREAS

The Committee bill includes several provisions that would im-
prove access in underserved rural and urban areas. The legislation
would create a $1.3 billion account within the Health Care Trust
Fund to support the development of community health networks
and health plans that will improve the delivery of health care serv-
ices in underserved areas. Funding could be used to provide capital
assistance and operating assistance to address financial, geo-
graphic and other barriers to health services. The Secretary of
Health and Human Services would designate underserved areas;
States may also identify underserved areas subject to the approval
of the Secretary of Health and Human Services.
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M. STATE SINGLE-PAYER OPTION

States would be permitted to opt out of the Federal system and
enact their own single-payer system if certain conditions are satis-
fied. Multiemployer union plans and multistate employers with at
least 5,000 employees would not have to participate in the system.

N. PRIVACY AND CONFIDENTIALITY

1. Rule of Nondisclosure for Protected Health Information

All health information that could reasonably be related to a spe-
cific individual would be protected from disclosure. Comprehensive
protections of this protected health information would apply re-
gardless of form or medium, whether kept in paper files or in elec-
tronic databases, whether retained in doctors’ offices or insurance
company files, or available from an information system or over a
computer network.

2. Penalties

Unauthorized disclosures of protected health information would
be subject to criminal sanctions, civil actions, and administrative
penalties. Penalties would range from fines of up to $50,000 and
prison terms of up fo one year for wrongful disclosure or obtaining
of protected health information, to fines of up to $100,000 and pris-
on terms of up to five years for violations committed under ?alse
pretenses, to fines of up to $250,000 and prison terms of up to ten
years for offenses committed with intent to sell protected health in-
formation for commercial advantage or personal gain.

3. Individual Authorization of Disclosures

An individual would be able to authorize disclosure of protected
health information about himself or herself under circumstances
that ensure the authorization is a knowing and meaningful choice,
that circumscribe the uses of the disclosure, and that allow for time
limitation and revocation of permission. Requests for authorization
for disclosure would be structured to serve these purposes.

4. Limit on Amount of Information Disclosed; Patient Rights

When protected health information is disclosed, it would be lim-
ited to the minimum necessary to accomplish the purposes for
which the information was disclosed. An individual would have the
right to inspect and annotate records of health information about
himself or herself through his or her health care providers. He or
she would also have the right to prohibit the disclosure of sensitive
and personal information so that it would not be included in the
health information that providers are otherwise permitted to share.

5. Exceptions to the Rule of Nondisclosure

An exception to the rule of nondisclosure would be created for the
following: health care providers would be permitted to share rel-
evant protected health information in the process of diagnosis and
treatment; health care providers and plans would be permitted to
share protected health information for the purposes of payment
and for such other financial and administrative functions as nec-
essary to the effective operations of the health system; oversight
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agencies would have access to information to uncover fraud and
other abuses; disclosure of information would be permitted to meet
public health requirements and the need for disease and injury re-
porting, to protect the health of an individual from imminent harm,
to provide health information to health research projects, for which
an institutional review board has determined that disclosures are
necessary, and for court ordered examinations and disclosure of
protected health information when a party has placed his or her
medical condition at issue. In addition, disclosure of protected
health information would be permitted to law enforcement authori-
ties to investigate or prosecute a health care provider or plan or to
identify a victim or witness in a law enforcement inquiry; and dis-
closure of protected health information would be permitted when
ordered by a subpoena or warrant.

O. HEALTH PLAN STANDARDS

The Committee bill directs the Secretary of HHS, in consultation
with the Health Plan Standards and Quality Advisory Committee,
to develop specific standards and evaluation criteria to be used in
the certification of all health plans. The health plans would have
to meet standards in the categories of alternative dispute resolu-
tion, participation in the health information network, reporting of
standardized data to produce comparative value information, cap-
ital and solvency, quality, patient protection, and access.

States are required to develop Accreditation, Certification, En-
forcement, and Information (ACEI) programs meeting Federal
guidelines to certify all health plans except multistate self-insured
plans which are certified by the Secretary of Labor. The establish-
ment of an ACEI program is a condition of receiving Medicaid
funds, and no Federal health care subsidies could be paid to any
health plan not certified as meeting Federal standards. The States
would receive funding for their ACEI programs.

P. QUALITY AND CONSUMER INFORMATION

The Committee bill includes health services and quality improve-
ment research on the effects of health care reform on health deliv-
ery systems, medical effectiveness, measuring population health
status, and national quality performance measures.

The Secretary of HHS would be required to establish demonstra-
tion projects and grants to test and evaluate mechanisms to pro-
vide technical assistance to health plans for the purpose of imple-
menting quality improvement research into medical practice. These
demonstrations would be funded through Health Research Trust
Fund monies and appropriations.

The consumer information component of quality is included in
the State Accreditation, Certification, Enforcement, and Informa-
tion programs. The ACEI programs would produce annual, stand-
ardized comparative value information on the performance of all
health plans in each community rating area, develop distribution
mechanisms for the comparative value information, educate and
provide outreach for consumers on comparative value information,
and receive and seek to resolve complaints. The Secretary of HHS
would develop criteria for consumer information, determine wheth-
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er each State meets the criteria, and provide technical assistance
to the ACEI programs.

Under the Committee bill, individuals would have the same rem-
edies for a denial, reduction or termination of benefits regardless
of whether their plan is an employee benefit plan or an individual
insurance policy.

Each plan would be required to establish an appeals process that
includes procedures for the review of an initial decision, and for re-
consideration of an adverse decision. After the plan’s appeals proc-
ess renders a final decision, individuals would be free to pursue
other remedies, including a State-run complaint review process, a
non-binding dispute resolution program established by the State, or
filing suit in State or Federal court. If a court ruled that a plan
had acted unreasonably, it could award all appropriate relief.

II. EXPLANATION OF PROVISIONS
SEC. 1. PURPOSE

It is the purpose of the Committee bill to achieve universal
health insurance coverage through:

(1) subsidies for the purchase of health insurance;

(2) affordable standardized health insurance;

(3) elimination of exclusionary practices by health insurance
companies;

(4) a permanent National Health Care Commission which,
beginning in 1996, will make recommendations every two years
to the Congress on how to increase the number of people cov-
ered by health insurance;

(5) reduction of health costs through more open competitive
markets and continued advances in medical education and re-
search; and

(6) health care provided under the Medicare and Medicaid
programs and health programs of the Department of Defense,
Department of Veterans Affairs, and Indian Health Service.

Title I—Health Insurance and Delivery System Reform
Subtitle A—Federal Standards for State Regulatory Programs

Sec. 101. State plan for certification and regulation of health
insurance and delivery systems

PARTICIPATING STATE PROGRAM~——GENERAL RESPONSIBILITIES
Present low

Federal law generally does not govern the sale of insured health
plans to individuals or groups. The two exceptions are Title XVIII
of the Social Security Act that regulates the sale of supplemental
Medicare policies (Medigap policies) and Title XIII of the Public
Health Service Act which sets out standards (including benefit
package and rating) for health maintenance organizations that
choose to be federally qualified. States set standards for insurance
policies and many States have enacted insurance reforms in the
past three years.
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Committee provision
General definitions

A}?ropriate Certifying Authority.—For all multistate self-in-
sured health plans the Secretary of Labor. For other standard
health plans, nonstandard health plans, supplemental health bene-
fits plans, and long-term care policies the State Commissioner or
superintendent of insurance or other State authority through the
participating State ACEI program.

Certified Long Term Care Policy.—A long-term care policy which
is certified by the appropriate certifying authority as meeting the
standards applicable to long-term care policies.

Certified Nonstandard Health Plan.—A health plan which is cer-
tified by the appropriate certifying authority as meeting the appli-
cable reguirements of the Health Security Act (including the insur-
ance and delivery system reform standards), except that the plan
does not provide the standard benefits package or alternative
standard benefits package. Certified nonstandard health plans do
not include certified supplemental health benefits plans.

Certified Standard Health Plan.—A health plan which provides
the standard benefits package or the alternative standard benefits
package and is certified by the appropriate certifying authority as
meeting the other applicable requirements of the Health Security
Ac; )(including the insurance and delivery system reform stand-
ards).

Certified Supplemental Health Benefits Plan.—A health plan
which is certified by the appropriate certifying authority as meet-
ing the standards a(;) licable to supplemental health benefits plans.

Community-Rated Individual.—An individual who is not an expe-
rience-rated individual or who is a part-time, seasonal, or tem-
porary employee of an experience-rated employer who chooses not
to enroll in one of the health plans offered by such employer.

Delivery System.—Health plan delivery systems include fee-for-
service, use of preferred providers, staff or group model health
maintenance organizations, and such other arrangements as the
Secretary may recognize.

Equivalent Health Care Program.—Other health care programs
defined as follows:

(A) Part A or Part B of the Medicare program under title XVIII
of the Social Security Act.

A (B) The Medicaid program under title XIX of the Social Security
ct.

(C) The health care program for active military personnel under
title 10, United States Code.

(D) The Veterans health care program under chapter 17 of title
38, United States Code.

(E) The Civilian Health and Medical Program of the Uniformed
Services (CHAMPUS) as defined in section 1073(4) of title 10, Unit-
ed States Code.

(F) The Indian health service program under the Indian Health
Care Improvement Act (25 U.S.C 1601 et seq.).

(G) A State single-payer system approved by the Secretary.

) éH) é&rg governmental health care program for institutionalized
individuals.
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Experience-Rated Employee.—An individual who is the employee
of an experience-rated employer, except that an experience-rated
individual who is the spouse (or dependent) of a community-rated
individual may choose to be treated as a community-rated individ-
ual for purposes of enrolling in the community-rated health plan of
the community-rated spouse.

Experience-Rated Employer.—Any employer who employed 100
or more full-time employees the preceding calendar year.

Full-time Employee.—An employee (other than a temporary or
seasonal employee) who normally performs at least 24 hours of
service per week for an employer.

Health Plan.—Any plan or arrangement which provides, or pays
the cost of, health benefits. The term health plan does not include
the following, or any combination thereof:

(A) Coverage only for accidental death or dismemberment.

(B) Coverage providing wages or payments in lieu of wages for
any period during which the employee is absent from work on ac-
count of sickness or injury.

(C) A Medicare supplemental policy (as defined in section
1882(g)(1)).

(D) Coverage issued as a supplement to liability insurance.

(E) Worker’s compensation or similar insurance.

(F) Automobile medical-payment insurance.

(G) A long-term care policy, including a nursing home fixed in-
demnity policy (unless the Secretary of Health and Human Serv-
ices determines that such a policy provides sufficiently comprehen-
silve coverage of a benefit so that it should be treated as a health
plan).

(H) An equivalent health care program.

(I) Any other plan or arrangement that the Secretary determines
is not a health plan.

Health Plan Sponsor.—With respect to an insured health plan,
the insurer, with respect to a self-insured health plan, the experi-
ence-rated employer sponsor.

Health Professional.—An individual who is legally authorized to
provide services in the State in which such services are provided.

Insured Health Plan.—Any health plan which is a hospital or
medical service policy or certificate, hospital or medical service
plan contract, or health maintenance organization group contract
offered by an insurer.

Insurer—A licensed insurance company, prepaid hospital or
medical service plan, health maintenance organization, or any
other similar entity which is engaged in the business of providing
a plan of health insurance or health benefits or services.

Resident Population.—Includes any individual who is residing in
the United States and who is: (A) a citizen or national of the Unit-
ed States, or (B) an alien permanently residing in the United
States under color of law.

Self-Insured Health Plan.—An employee welfare benefit plan,
church plan, government plan, or other arrangement which pro-
vides health benefits funded in a manner other than through the
purchase of one or more insured health plans, but does not include
any coverage or insurance described in (A) through (I) of the health
plan definition.
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State Accreditation, Certification, Enforcement, Information
(ACED Programs.—Participating State programs which provide for
the accreditation and certification of health plans as certified
standard health plans, certified nonstandard health plans, certified
supplemental health benefits plans, and long-term care policies,
and carry out other participating State responsibilities.

State.—Each of the fifty States, the District of Columbia, the
Commonwealth of Puerto Rico, the United States Virgin Islands,
Guam, American Samoa, and the Commonwealth of the Northern
Mariana Islands.

STATE ACCREDITATION, CERTIFICATION, ENFORCEMENT, AND
INFORMATION PROGRAMS

Health plan and long term care policy accreditation and certifi-
cation

To be a participating State, States would be required to develop
Accreditation, Certification, Enforcement, and Information (ACEI)
programs by January 1, 1996 to certify all health plans and long-
term care policies except multistate self-insured plans. States
would be required to establish an ACEI program for standard
health plans by January 1, 1996, for supplemental health plans by
January 1, 1997, and for long-term care policies by April 1, 1997.
Establishment of an ACEI program would be a condition for receiv-
ing Medicaid funds.

A State ACEI program could use private accreditation agencies
for the accreditation element of their programs.

The Secretary of Health and Human Services would be required
to develop guidelines for ACEI programs, and approve ACEI pro-
grams as meeting Federal guidelines.

The Secretary would be required to distribute funds to States
from the Health Security Trust Fund in the amounts of
$100,000,000 in 1995, and $300,000,000 in each of 1996-2004, for
State ACEI programs.,

The Secretary would be required to develop a bonus payment
schedule for States that institute Independent Review Committees
tofprovide recommendations concerning health plans that fail cer-
tification,

Health plan and long term care policy standards enforcement

State ACEI programs, in conjunction with private accreditation
agencies where appropriate, would be required to determine a proc-
ess for imposing santions on all health plans and long-term care
policies. Sanctions could include prohibiting new member enroll-
ment, allowing existing enrollees to exit the plan without penalty,
operating a health plan to provide transitional access, developing
a correction program for the plan, or decertification of the health
plan after the plan has been given a reasonable opportunity to
make corrections.

Supplemental health plans and long-term care policies not cer-
tified as meeting Federal standards would be subject to a civil pen-
alty not to exceed 50 percent of gross premiums (or 50 percent of
health expenses for self-insured plans), enforceable by the State.
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Consumer information

The State ACEI programs would establish and operate a
consumer information program to provide consumers in the State
with comparative value information on the performance of all
health plans in each community rating area of the State.

Comparative value information would present, in a standard for-
mat, the following information:

Descriptive data about the health plans, including certifi-
cation status, benefits, premiums, risk and referral arrange-
ments, provider information, complaint and appeals process,
and other appropriate information;

Data from the national measures of quality performance;

Data from annual surveys of health care consumers con-
ducted by the information program concerning access to care,
use of health services, health outcomes, and enrollee satisfac-
tion;

A subset of measures of quality performance for health care
professionals and facilities.

The Committee intends that standardized comparative value in-
formation should emphasize actuarially adjusted cost and health
outcomes data. Measures should transition away from existing
process measures towards patient and population-centered health
outcomes, with particular emphasis on function and wellbeing, pre-
vention focused on risk management reduction, and consumer sat-
isfaction. To facilitate rapid application of these measures, stand-
ardized and scientifically validated instruments should be used
where currently available.

A State consumer information program may join with one or
more other State ACEI programs to pre]iware comparative value in-
formation for a geographic area that includes adjoining portions of
contiguous States.

A State consumer information program would be responsible for
promoting effective consumer participation in choosing health plans
and obtaining care. They would perform the following functions to
enhance consumer participation:

Distribute comparative value information and educate con-
sumlers about comparability of health plan characteristics and
quality;

Provide information and referral to assist in health plan en-
rollment and receipt of subsidies;

Conduct outreach to underserved and at-risk populations on
consumer responsibilities and rights to ensure their full par-
ticipation in the health care system;

Receive and seek to resolve complaints, and would have ap-
propriate access to relevant information.

The State ACEI program may operate the consumer information
program through a contract with a nonprofit organization selected
by the State in a competitive process.

A State ACEI program would be permitted to impose appropriate
certification fees on health plans and long-term care policies seek-
ing certification.

Effective date
Upon enactment.
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OTHER STATE RESPONSIBILITIES
Establishment of community rating areas

Each participating State shall, by January 1, 1996, create one or
more community rating areas within the State. The boundaries
may be revised from time to time.

In creating these boundaries no metropolitan statistical area or
primary metropolitan statistical area may be divided into separate
community rating areas. Each community rating area must have a
population of at least 250,000. All parts of a State must be con-
tained in one and only one community rating area.

In establishing community rating areas, a participating State
may not discriminate on the basis of, or otherwise take into ac-
count, disability, health status, or perceived need for health serv-
ices of a particular population. This restriction shall not prohibit a
State from establishing community rating areas that ensure that
underserved and vulnerable populations are better served.

Two or more contiguous States may provide for an interstate
community rating area so long as that area is in compliance with
the above provisions.

State-defined health plan service areas

The State ACEI program would be required to designate, based
on guidelines from the Secretary, standard health plan service
areas for the health plan standards related to essential community
providers and capacity to deliver services. The health plan service
areas would prevent the isolation of low-income and vulnerable
populations by preventing the division of governmental boundaries
of counties, towns, or cities and including adjacent designated
urban or rural underserved areas.

Reinsurance pools, risk adjustment, and cost-sharing subsidy ad-
Justments

The State ACEI program would be required to develop a reinsur-
ance pool for community-rated standard health plans, and a rein-
surance pool for self-insured standard health plans (other than
multistate self-insured health plans) by January 1, 1996; a risk ad-
justment program for community-rated standard health plans by
January 1, 1997; and a cost-sharing adjustment program for all
standard health plans (except multistate self-insured health plans)
by January 1, 1997.

Specification of annual general enrollment period

Each participating State shall specify for the State (or for each
community rating area) an annual period of at least 30 days during
which individuals in the State (or area) may enroll in, or switch,
health plans.

Premium approval process for long term care policies

Each State shall provide for a process for approving or disapprov-
ing proposed premium increases or decreases with respect to long-
term care policies.

This process shall not apply to a group long-term care policy is-
sued to a group described in section 4(E)1) of the NAIC Long Term
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Care Insurance Model Act (effective January 1991), except that
such group policy shall, pursuant to guidelines, provide notice to
policyholders and certificate holders of any premium change under
such group policy. The approval process shall apply to group con-
version policies, the group continuation feature of a group policy if
the carrier separately rates employee and continuation coverage,
and group policies where the function of the employer is limited
solely to collecting premiums and remitting such premiums to the
carrier.

This provision shall not be construed as preventing the NAIC
from promulgating standards, or a State from enacting and enforc-
ing laws, with respect to premium rates or loss ratios for all, in-
cluding group, long-term care policies.

The State shall provide for consumer access to actuarial memo-
randa, including financial information, provided under this provi-
sion.

Effective date

For premium approval process for long term care policies, Janu-
ary 1, 1997. Except as noted, the remaining provisions are effective
on January 1, 1996.

REQUIREMENTS FOR STATE SINGLE-PAYER SYSTEMS
State single-payer systems

A State may apply to the Secretary for authority to operate a sin-
gle-payer system in the State or in one or more community-rating
areas in the State.

The Secretary would be required to approve a State’s application
to administer a single-payer system if the State system: (1) Is es-
tablished under State law and is operated by a State agency; (2)
provides for the enrollment of at least all persons who are eligible
to participate in the community-rated market, including all Medi-
care eligible individuals if the State has received approval for Med-
icare integration; (3) the State makes payments to providers di-
rectly, or through fiscal intermediaries, and assumes all financial
risk; (4) the State provides the standard benefit package to all per-
sons and maintains cost-sharing requirements no greater on any
subgroup of individuals than those permitted under the bill; (5)
Federal health care outlays to the State are not increased; and (6)
the system is expected by the State to increase coverage or control
health care costs in the State or community-rating area.

A State generally may require experience-rated individuals to
participate in an approved single-payer system. However, the State
may not require participation by individuals who are enrolled in a
multistate self-insured multiemployer plan or a multistate self-in-
sured plan maintained by a employer with at least 5,000 employ-
ees. Employers of exempt individuals also are exempt from partici-
pation in the system with respect to these individuals.

A State operating a single-payer system generally is required to
satisfy the requirements for participating States under the bill.
However, the State is not required to satisfy requirements in the
bill that are inconsistent with or otherwise not appropriate to apply
to a single-payer system.
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Effective date
Upon enactment.

TREATMENT OF CERTAIN STATE LAWS

Preemption of State law restrictions on network plans

State laws would be preempted to the extent that they constrain
the development of managed care plans. In particular, such laws
would be preempted if they have the effect of making it unlawful
for plans that are not fee-for-service plans (or fee-for-service compo-
nents of plans) to do the following:

(1) create incentives for the use of participating providers;

(2) require enrollees to obtain care from participating provid-
ers;

(3) require enrollees to obtain referrals for specialty treat-
ment;

(4) establish different payment rates for network and non-
network providers;

(5) limit the number and types of participating providers;

(6) use single source suppliers for pharmacy services, medi-
cal equipment, and other supplies and services;

(7) prohibit or limit the corporate practice of medicine.

State law restrictions on health professional licensure

State laws restricting through licensure or otherwise the practice
of any class of health professionals beyond what is justified by the
skills and training of such professionals would be preempfted.

A State would be prohibited from restricting the participation,
reimbursement, or indemnification of a health professional solely
on the basis of the academic degree of the professional if the profes-
sional is acting within the scope of the professional’s license.

Preemption from State benefit mandates

No State could require any health plan to cover items and serv-
ices that are different from the items and services specified in the
Health Security Act.

Preemption of State law regulating utilization management and re-
view

A State could not regulate utilization management and review

programs of a health plan except as provided in the Health Secu-
rity Act.

Effective date
January 1, 1996.

FEDERAL RESPONSIBILITIES

Federal role with respect to multistate health plans

Multistate self-insured health plans, and multistate self-insured
supplemental health benefits plans, shall be certified by the Sec-
retary of Labor. For these plans the Secretary of Labor shall per-
form all of the duties of a participating State.
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A self-insured health plan, or a self-insured supplemental health
benefits plan, shall be considered a multistate health plan if it is
established or maintained by an experience-rated employer which
has a substantial number of employees enrolled in such plan in
each of two or more States (as determined by the Secretary of
Labor).

The provisions of sections 502 (relating to civil enforcement), 504
(relating to investigative authority), and 506 (relating to criminal
enforcement) of the Employee Retirement Income Security Act of
1974 shall apply to enforcement by the Secretary of Labor of the
requirements under the bill for multistate employers and
multistate self-insured health plans.

Establishment of residency rules

The Secretary shall establish rules to identify the State and com-
munity rating area in which an individual resides. These rules
shall be based on the individual’s principal residence.

Workplace wellness program

The Secretary shall develop criteria for workplace wellness pro-
grams. Health plans may offer a premium discount, not to exceed
10 percent, to employers maintaining certified workplace wellness
programs. Such discounts shall be applied uniformly to qualified
employers.

Employee leasing rules

The Secretary of Labor shall promulgate regulations to prevent
the avoidance of the requirements of this title through the use of
employee leasing businesses.

Approval of private accreditation programs

The Secretary shall certify private accreditation entities used by
States to certify health plans.

Effective date
Upon enactment.

FEDERAL STANDARDS FOR REFORM
ESTABLISHMENT AND APPLICATION OF STANDARDS

The Secretary would establish a National Health Plan Standards
and Quality Advisory Committee to advise the Secretary on guide-
lines for the State ACEI programs, and standards and evaluation
criteria to be used in the certification of standard health plans, and
supplemental health plans.

The National Health Plan Standards and Quality Advisory Com-
mittee would interact with the Board of the Health Security Trust
Fund concerning funding and program accountability.

The Secretary, in consultation with the Health Plan Standards
and Quality Advisory Committee, would develop standards and
evaluation criteria to be used in the certification of standard health
plans and supplemental health plans.
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The Secretary, in consultation with the Secretary of Labor, would
develop standards for multistate self-insured standard health plans
and supplemental health plans.

The Secretary, in consultation with the National Association of
Insurance Commissioners, would develop standards for long-term
care policies.

The Secretary, in consultation with the National Association of
Insurance Commissioners, would develop a risk-based capital
standards formula. The Committee intends that the Secretary
would consider whether there is a need for flexibility in establish-
ing the financial capacity of health plans by addressing the dif-
ferent characteristics of types of delivery systems and the appro-
priateness of and need to use capital to build and maintain the ca-
pacity to deliver services as compared to just retaining liquid as-
sets.

The Secretary would adapt the reform standards to different
types of delivery systems, and insured versus self-insured health
plans. The Secretary may adopt provisional standards for health
plans operating in underserved areas.

The Secretary would develop standards for State reinsurance
pools, risk adjustment programs, and subsidy adjustment pro-
grams. The Secretary of Labor would develop standards for a rein-
surance program for multistate self-insured health plans.

Effective date

Guidelines for ACEI programs, standards for standard health
plans, including capital, and standards for multistate plans would
be developed by July 1, 1995. Standards for supplemental health
plans would be developed by January 1, 1996. Standards for long-
term care policies would be developed by September 1, 1996.

STANDARDS APPLICABLE TO STANDARD HEALTH PLAN INSURANCE
STANDARDS

Guaranteed issue and renewal

In general, a standard health plan sponsor offering a community-
rated health plan would be required to offer such a plan to any
community-rated individual applying for coverage. Any health plan
sponsor offering an experience-rated health plan would be required
to offer such a plan to any experience-rated individual eligible for
coverage under the plan through the individual’s employer.

A community-rated standard plan shall be made available
throughout the entire community rating area (or areas) in which
it is offered. A community-rated standard plan may deny coverage
to community-rated individuals outside of the community rating
arezlas tiln which they operate as long as such denial is consistently
applied.

A standard health plan may impose capacity limits if it is per-
mitted to do so by the appropriate certifying authority. The plan
must demonstrate to the certifying authority that it will cease to
enroll all new applicants, that its financial or provider capacity will
be impaired if enrollment is not ceased, and that individuals are
enrolled on a first-come-first-served basis.
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A standard health plan sponsor must renew all plans. It can
refuse to renew, or terminate, only for nonpayment of premiums,
fraud on the part of the eligible individual, or misrepresen*ation of
material facts on the part of the eligible individual relating to an
application for coverage or claim for benefits.

Any Comprehensive Medical Plan (as described in 5 USC
8903(4)) participating in the Federal Employees Health Benefits
Program shall offer a community-rated standard health plan in the
community rating area(s) in which it operates.

Religious fraternal benefits societies in existence as of September
1993, which bear the risk of providing insurance to members, and
which are an organization described in section 501(cX8) of the In-
ternal Revenue Code of 1986 and which are exempt from taxation
under section 501(a) of such code shall not be subject to the guar-
anteed issue requirements of this provision. These societies shall
only be required to guarantee renewal to members.

Except as provided above, upon enactment until the implementa-
tion of community rating (January 1, 1996), an insured health plan
shall renew coverage to all individual policyholders and firms with
less than 100 employees unless the health plan sponsor elects not
to renew coverage for all individual golicyholders and all firms with
fewer than 100 employees in insured health plans which utilize the
same delivery system as the plan being canceled. Furthermore, the
sponsor shall provide notice to the appropriate certifying authority
and to all individuals covered under the plan at least 180 days be-
fore the date of expiration. An insured health plan sponsor that
terminates a plan or plans under this provision shall not sell poli-
cies to individuals nor to firms with fewer than 100 employees in
the State using the same delivery system for a period of five years.

Effective date

Insured health plans must guarantee issue as of January 1,
1996; self-insured health plans must guarantee issue as of January

1, 1995. All health plans must guarantee renewal as of June 28,
1994.

Enrollment

Standard health plans shall be required to have at least one an-
nual 30 day open enrollment period, as established by the State.
In addition, standard health plans will be required to have an open
enrollment geriod from January 1, 1996 to March 31, 1996 to coin-
cide with the implementation of community rating. A second ex-
tended open enrollment period shall begin on January 1, 1997 and
end on March 31, 1997 for the enrollment of premium subsidy eligi-
bles as defined in Sec. 1958. Standard health plans shall be re-
quired to accept enrollment of individuals outside of the annual
open enrollment period when the individual's enrollment status
changes due to: change in family status such as marriage, divorce
or separation, death, or birth or adoption of a child; change in em-
ployment status; changes in residence; disenrollment for cause
from another health plan; disenrollment from another health plan
due to failure of that health plan.

Coverage under a standard health plan shall begin no more than
15 days after enrollment. Newborn and adopted children shall be



32

automatically covered for a period of 45 days regardless of class of
enrollment.

Rating limitation for community-rated market

Each community-rated standard health plan shall establish,
within each community rating area in which the plan is offered, a
standard premjum for the standard benefits package and/or the al-
ternative standard benefits package.

Family adjustment factors shall reflect the actuarial costs of the
benefits packa§e for different classes of enrollment. There are six
classes of enrollment: (1) Individual, (2) Child (an individual less
than 18 years of age), (3) Multiple children (under age 18), (4) Mar-
ried couple without children, (5) Individual with one or more chil-
dren, and (6) Married couple with one or more children.

The premium charged to enrollees shall be equal to the product
of the standard premium, the family adjustment factor (for classes
of enrollment ot%er than individual enrollment), and the age ad-
justment factor. The standard premium shall not include charges
that vary with method of enrollment (through a purchasing cooper-
ative, directly through a health plan, or through another purchas-
ing agent). Variable charges include marketing, enrollment, and
premium processing expenses.

For purposes of community rating, the Secretary, in consultation
with the National Association of Insurance Commissioners, shall
specify age adjustment factors. For individuals who have attained
18 years of age but not age 65, the highest age adjustment factor
may not exceed twice the lowest age adjustment factor.

Standard health plans may add a separate administrative
charge, which shall be melished. This charge shall cover the mar-
keting, enrollment, and premium processing costs that vary with
method of enrollment in the health plan. This administrative
charge must be applied uniformly with respect to the size of the
group enrolling. The Secretary shall promulgate standards regard-
ing the amount by which the highest administrative charge can ex-
ceed the lowest administrative charge of a health plan.

Standard health plans shall be prohibited from charging a sepa-
rate administrative charge for individuals enrolling through a pur-
chasing cooperative. The total charge for enrollment to an individ-
ual enrolling through a cooperative shall be the standard premium
(appropriately adjusted for family class and age) and the coopera-
tive administrative charge.

Community rating shall be maintained. Notwithstanding any
other provision of this section, the standard premium charged to an
individual shall be identical regardless of whether that individual
purchases coverage directly from the standard health plan sponsor,
through a purchasing cooperative, or through any other purchasing
agent.

Rating practices and payment of premiums

Standard health plan sponsors shall fully disclose, to the appro-
priate certifying authority, rating practices for plans offered. Such
sponsors shall also provide notice, at least 60 days before the date
of expiration of the plan, as to terms for renewal of the plan. Each
standard health plan sponsor shall file annually with the appro-
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priate certifying authority a written statement by a member of the
American Academy of Actuaries (or other individual acceptable to
such authority) certifying that the actuarial assumptions and
methods used by the sponsor are in compliance with the regula-
tions regarding standard premiums and are actuarially sound.

For new enrollees, standard health plan sponsors may require
advance payment of one month’s premium at the time of enroll-
ment. If a standard health plan sponsor fails to receive premium
payment, the sponsor shall provide notice of such failure within 20
days after the date on which payment was due.

Nondiscrimination based on health status

In general, standard health plans may not (1) deny, limit, or con-
dition coverage, (2) engage in any other activity, including the se-
lection of service area, or (3) in the case of a self-insured standard
health plan vary the premium, based upon health status, medical
condition, claims experience, receipt of health care, medical history,
anticipated need for health care expenses, disability, or lack of evi-
dence of insurability, of an individual.

A standard health plan may impose a pre-existing condition limi-
tation if (1) the condition was diagnosed or treated within three
months (six months during 1996 only) of enrollment under the
plan, (2) the limitation or exclusion extends no more than 6 months
after enrollment in the plan, (3) the limitation or exclusion does not
apply to an individual who, as of date of birth, was covered under
the plan, and (4) the limitation or exclusion does not apply to preg-
nancy. For each month of continuous coverage as of the date of en-
rollment, any period of exclusion or limitation of coverage with re-
spect to a pre-existing condition shall be reduced by one month. A
period of continuous coverage begins on the date an individual is
enrolled under a health plan or health care program which pro-
vides, with respect to the pre-existing condition, benefits equivalent
to those of the plan in which the individual is seeking to enroll.
The period ends on the date on which the individual is disenrolled
for more than three months.

During the January through March open enrollment period of
1996 (and 1997 with respect to individuals eligible for premium
subsidies) there shall be a one-time amnesty during which stand-
ard health plan sponsors shall be prohibited from imposing any
limitation or exclusion due to pre-existing health conditions.

Effective June 28, 1994 through January 1, 1996 a self-insured
health plan may not reduce or limit coverage of any condition or
course of treatment that is expected to cost $5,000 or more during
a twelve-month period.

Effective date

For insured health plans, January 1, 1996. For self-insured
health plans, January 1, 1995.

Benefits offered

A standard health plan shall offer to all enrollees in the plan the
standard benefits package or the alternative standard benefits
package established under Subtitle C of Title XXI.

81-5330-94-2
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Effective date

Insured health plans must guarantee issue as of January 1,
1996; self-insured health plans must guarantee issue as of January
1, 1995. All health plans must guarantee renewal as of June 28,
1994. For all other provisions January 1, 1996.

DELIVERY SYSTEM STANDARDS

Reinsurance, risk adjustment and cost-sharing adjustment

Community-rated, single State self-insured, and multistate self-
insured standard health plans would be required to participate in
the relevant reinsurance pool.

Community-rated standard health plans would be required to
participate in State risk-adjustment programs.

Community-rated, experience-rated, and single State self-insured
standard health plans would be required to participate in the State
cost-sharing adjustment program.

Capital requirements

Standard health plans would be required to meet the risk-based
capital formula.

The Committee intends that the Secretary, in consultation with
.the Secretary of Labor, would include appropriate solvency stand-
ards for all self-insured health plans, including church plans, mul-
tiemployer, and qualified association plans and that the capital and
solvency standards may vary by different type of health plan spon-
sor.

Collection and provision of standardized information

Standard health plans would be required to submit to the
Consumer Information Center, in a standardized format, the data
required to produce comparative value information. Health care
professionals and facilities would be required to report a standard
set of data to the Consumer Information Center.

Quality improvement and assurance

Quality Improvement and Assurance.—Standard health plans
would be required to develop and implement an internal quality
improvement program designed to measure, assess and improve en-
rollee health status, enrollee outcomes, enrollee processes of care,
and enrollee satisfaction.

Standard health plans would be required to develop and imple-
ment quality improvement goals based on the results of population
health status measurements.

Standard health plans would be required to maintain a program
to assure the quality of health care services furnished to enrollees
meets minimum standards of safety and clinical practice.

Utilization Management.—Standard health plans would be re-
quired to use licensed or certified health professionals with appro-
priate clinical training in making review determinations.

Standard health plans would be required to base utilization man-
agement on current scientific knowledge, stress the efficient deliv-
ery of health care and outcomes, rely primarily on evaluating and



35

comparing practice patterns rather than routine case-by-case re-
view, and be consistent and timely in application.

Utilization management could not create direct financial incen-
tives for reviewers to reduce or limit medically necessary or appro-
priate services.

Upon request, each integrated health plan would be required to
provide a description to a participating or prospective provider, en-
rollee or prospective enrollee, of utilization review protocols. The
standards would address the need to protect proprietary business
information.

Credentialing.—Standard health plans would be required to cre-
dential participating physicians and practitioners.

Standard health plans would be required to ensure that partici-
pating providers and facilities are appropriately accredited, cer-
tified and licensed.

Continuity of Care.—Standard health plans would be required to
develop and implement mechanisms for coordinating the delivery of
care across provider settings.

Medical Recordkeeping.—Standard health plans would be re-
quired to assure that pertinent information is readily available to
appropriate professionals.

Patient protections and provider selection

Patient Information.—Standard health plans would be required
to provide to enrollees clear descriptive information and informa-
tion about their rights and responsibilities.

The Committee encourages health plans, physicians, and other
health care providers to use instructional and informational mate-
rials to explain recommended medical procedures and treatments
to patients, caregivers, and third-party payers to educate them con-
cerning potential benefits and risks, the need to follow pre- and
post-treatment instructions, and descriptions of medical warning
signs.

Information Regarding a Patient’s Right to Self-Determination in
Health Care Services.—Each integrated health plan would be re-
quired to notify enrollees of their rights to self-determination in
health care decisionmaking, notify enrollees of the plan’s policy re-
garding advance directives, and provide for educational activities
for patients and providers. Patients’ primary care physicians would
be required to include in the patients’ charts their wishes concern-
ing advance directives.

Confidentiality of Patient Records.—Standard health plans would
be required to have explicit procedures to protect the confidential-
ity of individual patient information.

Marketing (does not apply to self-insured plans).—Standard
health plans could not engage in selective marketing that would
have the effect of avoiding high-risk subscribers within a health
plan service area. Marketing materials could not contain false or
materially misleading information.

No Patient Liability for Unpaid Plan Obli%ation.u-Standard
health plans would be required to hold enrollees harmless with re-
spect to any plan obligations for payment to providers.

Remedies and Enforcement.—S8tandard health plans would be re-
quired to comply with the remedies and enforcement requirements
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of the Health Security Act, including the internal appeals process
for benefit denial, reduction, or termination.

Standard health plans would be required to establish a grievance
process for patients dissatisfied with matters other than denial of
payment or provision of benefits by the plan.

Provider Selection.—In selecting among providers of health serv-
ices for membership in a provider network, or in establishing the
terms and conditions of such membership, a standard health plan
may not engage in any practice that discriminates against a pro-
vider based on the health status of a patient of the provider.

A standard health plan could not restrict the participation, reim-
bursement, or indemnification of a health professional solely on the
basis of the academic degree of the professional if the professional
is acting within the scope of the professional’s license.

Nothing in the Health Security Act would prevent a standard
health plan from matching the number and type of health care pro-
viders to the needs of the plan members; require any standard
health plan to contract with any type of provider legally authorized
to provide services in the State; or establish any other measure de-
signed to maintain quality or control costs, except as provided in
the Health Security Act.

Physician Incentive Plans.—Physician incentive plans operated
by standard health plans would have to meet the requirements of
section 1876(iX8)(A) of the Social Security Act, including the provi-
sion that no specific payment is made directly or indirectly under
the plan to a physician or physician group as an inducement to re-
duce or limit medically necessary services to enrollees.

Physician Participation.—Standard health plans would be re-
quired to establish a mechanism through which physicians have
input into matters affecting patient care, and that patients would
be able to choose their primary care physician from available prac-
titioners.

Standard health plans would be required to provide reasonable
(at least 30 days) notification to physicians of decisions to cancel
or deny renewal of contracts and establish an informal, non-binding
and advisory review process for appeals.

Ethical Business Conduct.—A standard health plan would be re-
quired to develop and implement a code of ethical business conduct
for its activities, including those of its components, and assure pro-
ficient management and planning functions.

Enrollment.—A standard health plan may not knowingly enroll
an individual who is currently enrolled in another health plan.

Alternative dispute resolution procedures relating to malpractice
claims

Standard health plans would be required to establish and main-
tain an alternative dispute resolution procedures program.

Essential community provider

All standard health plans, including self-insured plans, would be
required to offer a contract with at least one of each category of Es-
sential Community Providers in State-defined service areas during
the five year period beginning on January 1, 1996. The Secretary
would be required to develop guidelines for the definition of State-
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defined health plan service areas. The State-defined service area
could be smaller than a community-rated area, but could not divide
cities or towns and would, at a minimum, include any adjacent des-
ignated urban and rural underserved areas. The Secretary may
make exceptions and require contracts to be offered to more than
one Essential Community Provider if the Secretary determines
extra capacity is required to serve the needs of enrollees.

The Committee intended this provision to balance the right of
managed care organizations to choose their own partners and the
value of traditional providers to underserved areas, while begin-
ning the transition to a more competitive marketplace. The Com-
mittee envisions the Secretary making exceptions in large service
areas such as Los Angeles or New York City where entire commu-
nities are underserved, thus, requiring contracting with only one
provider may not be adequate to ensure access.

A participation agreement between a standard health plan spon-
sor and an essential community provider would provide that the
plan agrees to treat the provider in accordance with terms and con-
ditions at least as favorable as those that are applicable to other
providers with a participation agreement with the plan with re-
spect to the scope of services and the basis for which payment is
made by the plan to the provider.

The Secretary would be required to certify as an Essential Com-
munity Provider (i) migrant health centers; (ii) community health
centers; (iii) homeless program providers; (iv) public housing pro-
viders; (v) family planning clinics; (vi) Indian Health Programs;
(vii) HIV providers under the Ryan White Act; (viii) Maternal and
Child Health Providers; (ix) federally qualified community health
centers; (x) rural health clinics; (xi) providers of school health serv-
ices; (xii) community networks receiving development funding in
designated urban and rural underserved areas; (xiii) non-profit and
public hospitals meeting the criteria for public hospitals which are
eligible entities under section 340B of the Public Health Service
Act (Medicare disproportionate share adjustment exceeding 11.75
percent); (xiv) children’s hospitals meeting comparable criteria de-
termined appropriate by the Secretary.

During the five year transition, the Secretary could set standards
for the designation of additional health professionals and institu-
tions as Essential Community Providers if the Secretary deter-
mines that health plans operating in areas served by the applicant
would not be able to assure adequate access to the comprehensive
benefit package without contracting with the applicant.

The Office of Technology Asessment would be required to conduct
a study on improving access in underserved areas.

Health plan service area capacity

After the expiration of Essential Community Provider provisions,
standard health plans would be required to have the capacity with-
in the plan’s network, or through contracts with a sufficient num-
ber, distribution, and variety of providers to deliver the standard
benefits package to all parts of any State-defined health plan serv-
ice area in which the health plan is offered, with reasonable
promptness and in a manner which assures continuity.
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Standard health plans would be required to make available and
accessible, translation, case management, and transportation serv-
ices, if necessary to deliver the standardized benefit package, and
any supplemental benefits.

Standard health plans would be required to ensure that criteria
for the selection of participating providers take into account the
needs of diverse populations.

The standards in this section would apply to self-insured plans
only to the extent necessary to deliver services to employees.

Specialized services

Standard health plans would be required to have within their
network, or contract with, a sufficient number, distribution, and
variety of providers of specialized services to assure that such serv-
ices would be available and accessible to adults, children, infants,
and persons with disabilities.

Standard health plans would be required to demonstrate that
adults, children, and persons with disabilities have access to spe-
cialized treatment expertise by meeting evaluation criteria estab-
lished by the Secretary.

Standard health plans may satisfy the standard contracting with
and demonstrating sufficient referrals (as determined by standards
set by the Secretary) of adults, children, infants, and persons with
disabilities requiring specialized services to designated Centers of
Excellence. For children, such specialized expertise would be in pe-
diatrics.

The Secretary would designate Centers of Excellence in the field
of institutional care that meet evaluation criteria established by
the Secretary for the delivery of care for complex cases requiring
specialized treatment and also meet two or more of the following
requirements:

A. Provide specialized education and training through ap-
proved graduate medical education programs with multi-spe-
cialty, multi-disciplinary teaching and services in both inpa-
tient and outpatient settings, with medical staff with faculty
appointments at an affiliated medical school;

B. Attract patients from outside the center’s local geographic
region, from across the State or nation;

C. Either sponsor or participate in, or have medical staff who
participate in, peer-reviewed research.

Evaluation criteria would be determined by the Secretary for
standard health plans who choose to provide specialized services
and treatments within a network setting, including requirements
for staff credentials and experience, and requirements for meas-
ured outcomes in the diagnosis and treatment of patients. For chil-
dren, such specialized treatment expertise would be in pediatrics.

The Secretary would develop evaluation criteria for outcomes of
specialized treatment as research findings become available. The
Committee intends that these evaluation criteria move away from
the claims data and procedure driven measurements to disease
management measures, that is, indicators of success in treating the
entirety of a disease across the continuum of care. In addition to
basic clinical indicators such as mortality rates and complication
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rates, outcomes measurements will address such issues as patient
compliance with diagnostic and therapeutic guidelines.

Participating physician program

Standard health plans would be required to establish a program
under which physicians would agree to accept the plan’s payment
schedule as payment in full, and not to charge patients more than
the coinsurance required by that plan. Each such plan would be re-
quired to make available the list of participating physicians to en-
rollees. Each plan would be required to have an appropriate num-
ber of physicians in each specialty as participating physicians.

Qut-of-area coverage

Standard health plans would be required to provide for urgent
and emergency out-of-area coverage for enrollees of the health
plan.

Effective date
January 1, 1996.

STANDARDS APPLICABLE TO SUPPLEMENTAL HEALTH BENEFITS PLANS

Imposition of requirements on supplemental health benefits plans

Supplemental health benefits policies would be defined to include
two types of policies: (a) supplemental services policies, and (b)
cost-sharing policies. Supplemental services policies would include:
(a) coverage for services and items not offered in the certified
standard health plan, and (b) coverage for items in the certified
standard health plan, but not covered because of limitation in
amount, duration or scope. Cost-sharing policies would include
those that provide coverage for out-of-pocket payments, including
co-insurance, deductibles and copayments.

Standards for supplemental services plans

Health plans or insurers offering policies that supplement serv-
ices in the certified standard health plan would be required to meet
the following Federal standards: (a) guaranteed issue, with one an-
nual open enrollment period of at least 30 days, except in cases
where supplemental service policies are offered to employees by
their employer or to individuals based on their membership in a
fraternal, religious, professional, educational or other similar orga-
nization; (b) guaranteed renewal, except for nonpayment of pre-
miums, fraud, or misrepresentation of a material fact; and (¢) com-
munity rating, with rates modified by community-rating area, fam-
ily size and age, as in certified standard health plans. Health plans
or insurers would not be permitted to deny coverage or vary pre-
miums for eligible persons based on health status, medical condi-
tion, claims experience, receipt of health care, or medical necessity.

By January 1, 1996, the Secretary would be required to develop
(in consultation with the States) minimum standards that prohibit
marketing practices by entities offering supplemental services poli-
cies that involve: (1) providing monetary incentives for, or tying, or
otherwise conditioning the sale of the plan to enrollees in a cer-
tified standard plan of the entity; (2) using or disclosing to any
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ina certified standard plan of the entity; (2) using or disclosing
toany party information about the health status or claims experi-
ence ofparticipants in a certified standard health plan for the pur-
pose ofmarketing a supplemental services plan; and (3) providing
asupplemental services plan by a managed care plan to an individ-
ual notenrolled in such managed care plan.

Standards for cost-sharing plans

Persons are only permitted to obtain a cost-sharing policy
fromthe same certified standard health plan in which they are en-
rolled.Health plans would only be permitted to offer cost-sharing
policies topersons enrolled in their certified standard health plan.
Nothingwould require a person to obtain a cost-sharing policy and
nothingwould require a health plan to provide one.

Certified standard health plans offering cost-sharing
policieswould be required to offer them to all individuals enrolled
in theircertified standard health plan. Cost-sharing policies would
beoffered during the same open enrollment period established
forcertified standard health plans and supplemental services poli-
cies.Certified standard health plans would be required to provide
coveragefor items and services in the cost-sharing health plan to
the sameextent as provided in the certified standard health plan.
Certifiedstandard health plans would be required to offer a cost-
sharingpolicy at the same price to all individuals (community rat-
ing). Theprice at which the cost-sharing policy is offered would be
required totake into account any increase in utilization for items
and servicesin the certified standard health plan.

Prohibition on offering multiple packages to individual

A supplemental health benefits plan could not be offered to
anindividual who is covered under another such plan unless
theindividual’s coverage under the new plan begins only after
theindividual’s coverage under the original plan is terminated.

Effective date
January 1, 1997 for all supplemental health plans.

STANDARDS APPLICABLE TO LONG-TERM CARE POLICIES
Definition of long-term care policies

Policies covered under this Part include any insurance policy,
rider or certificate that is advertised, marketed, offered or designed
to provide coverage for not less than 12 consecutive months for
each covered person on an expense incurred, indemnity prepaid or
other basis for one or more diagnostic, preventive, therapeutic, re-
habilitative, maintenance or personal care services, provided in a
setting other than an acute care hospital. Policies not covered
under this Part include policies designed to provide basic Medicare
supplemental coverage, basic hospital expense coverage, basic med-
ical-surgical expense coverage, disability income or related asset
protection coverage, accident-only coverage, specified disease cov-
erage or limited health benefit coverage. Policies that accelerate
death benefits and that provide the option of lump sum payments
are not covered in this Part.
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Regulatory oversight of long-term care policies

Participating States would be required to certify policies as meet-
ing new Federal standards. An insurer selling a policy not certified
by the State would be subject to a civil monetary penalty not to ex-
ceed 50 percent of gross premiums received from sale of the policy.
States would be permitted to develop stricter standards as long as
no State provision is inconsistent with Federal standards.

The Secretary of HHS, in consultation with the National Associa-
tion of Insurance Commissioners (NAIC), would be required to de-
velop model standards incorporating the requirements of this Part
within one year of enactment.

Participating States would be required to develop a long-term
care insurance standard regulatory and enforcement program as
part of their ACEI program, which includes adoption of the NAIC
model act standards, a process for individuals to file complaints
about violations of the standards, consumer access to those com-
plaints, and a premium review and approval process.

Long-term care policy marketing requirements

Insurers or agents would be prohibited from knowingly making
any misleading representation, or incomplete or fraudulent com-
parison, of any long-term care insurance policy. They would be pro-
hibited from using any force, fright, threat, or undue pressure,
whether implicit or explicit. They also would be prohibited from
employing any marketing method that fails to be explicit that the
purpose of the marketing is solicitation of insurance.

The Secretary of HHS in consultation with the NAIC would be
required to develop minimum financial standards for the purpose
of advising potential purchasers as to the costs and amounts of cov-
erage needed.

Insurers and agents would be prohibited from knowingly selling
a long-term care insurance policy to an individual who is eligible
for Medicaid.

Insurers and agents could not knowingly sell policies that dupli-
cate coverage already held by the potential purchaser unless the
purchaser provides written documentation that the new coverage
did not duplicate the coverage already held or that the new policy
would replace existing coverage. :

Any agent who sells, or offers for sale, a policy in violation of the
marketing and sales standards would be subject to a civil monetary
penalty not to exceed $15,000 for each violation. An insurer or car-
rier that offers for sale a policy in violation of these requirements
would be subject to a civil monetary penalty not to exceed $25,000
for each violation.

The Secretary in consultation with the NAIC would be required
to establish standards for the training of agents who sell long-term
care policies and specify procedures for the certification of agents
who have completed such training.

Requirements relating to long-term care coverage under a policy

If an application for coverage is denied by an insurer, the insurer
would be required to return directly to the applicant any premiums
paid within 30 days of the date of denial.
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If an application for coverage is accepted, the insurer shall pro-
vide the insurance policy and an outline of coverage within 30 days
of coverage approval.

If a claim for coverage under a policy is denied, the insurer
would be required to notify the policyholder in writing within 15
days of the reason(s) for the denial of coverage. The insurer shall
make available all records related to the denial and inform the pol-
icyholder how to appeal the denial.

Reporting requirements

Insurers would be required to report annually, to the State In-
surance Commissioner, information including the number and type
of long-term care policies in effect and the associated premiums,
the rate of premium increase for these policies, the lapse rates and
repzlacement rates for these policies, and the number of claims de-
nied.

Agent compensation

Agent commissions from the sale of a long-term care policy to a
first-time holder of the policy would be limited to the greater of no
more than 200 percent of the commission paid for renewing the pol-
icy in the second year or no more than 50 percent of the first year
premium. Agent commissions or compensation would be required to
be level for policy renewals over the next 5 years.

Rules for issue, renewals and cancellations

A long-term care policy could only be canceled due to
nonpayment of premiums, or material misrepresentation or fraud
on the part of the policyholder.

Each group long-term care insurance policy would be required to
provide covered individuals with the option for continuation or con-
version from a group to an individual policy that meets certain cri-
teria. Conversions from a group policy would be required to meet
certain premium pricing requirements.

Insurers and agents would be required to guarantee the issue of
a policy if the individual meets the minimum medical underwriting
guidelines.

The Secretary in consultation with the NAIC would be required
to develop standards concerning policy rating and pricing of policy
benefit upgrades.

The Secretary in consultation with the NAIC would be required
to develop standards concerning policy rate stabilization.

A long-term care policy must allow for reinstatement of a policy
canceled due to non-payment of premium if the policyholder is de-
termined to be cognitively incapacitated and the policyholder acts
to reinstate (with full payment of back premiums) within five
months.

Use of standardized long-term care definitions and terminology

The Secretary of HHS, in consultation with the NAIC, would be
required to develop standard definitions and terminology, and
standard policy description formats for use in all long-term care
policies.
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Benefits standards

Benefits would not be permitted to be conditioned on the need
for, or receipt of, any other service, nor on the medical necessity
for the benefit, nor on services furnished by providers or facilities
meeting conditions beyond those required by State licensure or cer-
tification.

If home health benefits are covered under a policy, the policy
would not be permitted to restrict these services to those provided
by registered nurses or licensed practical nurses, nor to services
provided by Medicare certified agencies. Services would be required
to include those of a home health aide or other home care employee
under certain conditions, and would be required to provide personal
care, respite, and certain other basic community-based services.

If nursing facility benefits are covered under a policy, the policy
wméld not be permitted to restrict the type of nursing facility cov-
ered.

A per diem policy could not condition benefit payments on the re-
ceipt of specific services nor on the receipt of services from specific
types of providers.

A long-term care policy would not be permitted to treat covered
benefits for individuals with Alzheimer’s disease, other progressive
degenerative dementia, mental illness, or mental retardation dif-
ferently from benefits for individuals with a functional impairment.

An insurer would be permitted to exclude or condition benefits
based on a medical condition for which the policyholder received
treatment or was otherwise diagnosed within 6 months before the
issuance of the policy. The policy would be permitted to exclude
coverage of that pre-existing condition for up to 6 months from the
start of coverage under the policy.

An insurer could not deny coverage due to a pre-existing condi-
tion if the application for coverage did not request such information
with resepct to such condition.

Functional assessments and appeals process

Functional assessments would be conducted by individuals or or-
ganizations not under the control of the insurer. Each insurer
would provide for an independent process, meeting certain stand-
ards, for appeal of functional assessments and claims denials.

Inflation protection

Long-term care policies would be required to include inflation
protection meeting minimum Federal standards unless the insurer
obtains from the policyholder a written rejection of this coverage.

Non-forfeiture

Long-term care policies would be required to include mandatory
non-forfeiture benefits in a form to be established by the Secretary,
in consultation with the NAIC.

Effective date

States would be required to implement enforcement programs for
long term care policies by April 1, 1997. States without such a pro-
gram would be subject to a loss of Federal Medicaid matching pay-
ments for long-term care services.
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BENEFITS AND COST-SHARING
STANDARD BENEFITS PACKAGE

General description of standard benefits packages and cost-sharing

The actuarial value of the standard benefits package would be
required to be equivalent to the actuarial value of the Blue Cross/
Blue Shield Standard Option (BC/BS-SO) under the Federal Em-
ployees Health Benefits (FEHB) program, adjusted for an average
population, and adjusted for the particular cost-sharing schedule
provided for in the package, as determined by the National Health
Benefits Board established under Section 21211.

Cost-sharing arrangements could include co-payments, co-insur-
ance, and deductible amounts for services other than clinical pre-
ventive services.

1. Cost-sharing arrangements would be specified by the National
Health Benefits Board.

2. There would be at least two options for standard benefits
packages. Both would have the same categories of covered services,
however one would contain higher cost-sharing and/or fewer cov-
ered services. The latter is referred to as an alternative standard
benefits package.

No cost-sharing schedule established by the Board may include
life-time limits. The deductibles and out-of-pocket limits on cost-
sharing for a year would be based upon expenses incurred for items
and services furnished in the year. However, a plan may count ex-
penses incurred in the last three months of the previous year to-
wards the cost-sharing requirements of the current year.

Description of categories of items and services

Standard health plans would be required to offer a standardized
set of covered services as specified in statute. Items and services
under these categories would be furnished to standard health plan
enrollees only when medically necessary or appropriate.

The definition of what is medically necessary or appropriate for
an enrollee would be that the items and services are:

(1) for the treatment or diagnosis of a health condition;

(2) generally regarded as being safe and effective;

(8) indicated for the enrollee; or

(4) intended to maintain or improve the biological or psycho-
logical or functional condition of the enrollee or to prevent or
mitigate an adverse health outcome or limitation in functional
capacity for the enrollee. For individuals under 22 years of age,
the Board would be directed to give consideration to age and
health status to prevent or ameliorate the effects of a condi-
tion, illness, injury or disorder, to aid in the individual’s over-
all physical and mental growth and development, or assist the
individual in achieving or maintaining maximum functional ca-
pacity.

Categories of covered services and equipment would include;

1. Inpatient and outpatient care, including hospital and health
professional services. Health professional services would be those
lawfully provided by a physician or another health professional
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who is legally authorized to provide such services in the State in
which the services are provided.

2. Emergency services, including appropriate transport services.

3. Clinical preventive services, including services for high risk
populations, and age-appropriate immunizations, tests, or clinician
visits.

4. Mental illness and substance abuse services.

5. Family planning services and services for pregnant women.

6. Prescription drugs and biologicals.

7. Hospice care services.

8. Home health care services.

9. Outpatient laboratory; radiology and diagnostic services; and
durable medical equipment. Nothing in this section should be con-
strued to prevent an individual from purchasing equipment or serv-
ices that are more expensive than equipment or services that are
determined to be medically necessary or appropriate for that indi-
vidual. The Committee intends that an individual would be allowed
to purchase or rent the more expensive equipment or services by
paying the difference between the cost of such equipment or serv-
ices and the cost of equipment or services determined to be medi-
cally necessary or appropriate for that individual. The supplier, in
turn, would bill and receive payment directly from the health plan
for the cost of the medically necessary or appropriate equipment or
services.

10. Outpatient rehabilitation services.

11. Vision care, hearing aids and dental care for individuals
under 22 years of age.

12. Investigational treatments, including routine care, (but ex-
cluding the direct costs of an investigational drug treatment or de-
vice) provided in research trials approved by the Secretary of HHS,
the Directors of the National Institutes of Health, the Commis-
sioner of the Food and Drug Administration, the Secretary of Vet-
erans Affairs, the Secretary of Defense, or a qualified nongovern-
mental research entity as defined in guidelines of the National In-
stitutes of Health, including guidelines for National Cancer Insti-
tute-designated cancer center support grants; or a peer-reviewed
?ﬁ_clisappmved research program as defined by the Secretary of

Effective date
January 1, 1996.

NATIONAL HEALTH BENEFITS BOARD

A National Health Benefits Board would be established within
the Department of Health and Human Services. The Board would
communicate with the National Health Care Commission about is-
sues related to benefits. The Board would consist of 7 members
nominated by the President and confirmed by the Senate who
would serve for six-year, staggered terms. No more than 4 mem-
bers may be affiliated with the same political party. Members of
the Board would be appointed not later than 90 days after enact-
ment and would be selected on the basis of their experience and ex-
pertise in relevant subjects.
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The Board, in consultation with expert groups, would be author-
ized to promulgate regulations to: clarify covered services and cost-
sharing (to permit the existence of a variety of delivery systems),
develop appropriate schedules for covered services, and refine poli-
cies regarding coverage of investigational treatments.

The Board would be directed to refine covered services by ref-
erence to standards of medical necessity or appropriateness for the
enrollee. Certified standard health plans wou?g provide coverage of
the categories of services described in this section for treatment
and diagnostic procedures that are medically necessary or appro-
priate for the enrollee.

The Board would.:

(1) Develop interim coverage decisions in limited cir-
cumstances;

(2) Design the benefits package to prevent adverse risk selec-
tion;

(3) Not specify types of providers when clarifying covered
services;

(4) Not specify particular procedures or treatments or classes
of procedures or treatments;

(5) Give priority to the following within the constraints of the
actuarial limits set in this Act:

(a) Parity for mental illness and substance abuse serv-
ices with other medical services, using the standard of
medical necessity or appropriateness for the enrollee, so as
to ensure that arbitrary day or visit limits or cost-sharing
requirements would not be applied to mental illness and
substance abuse services that are not applied to medical
services. Such services should encourage use of outpatient
treatments to the greatest extent possible;

(b) The needs of children and vulnerable populations (in-
cluding rural and underserved individuals);

(c) Improving the health of individuals through preven-
tion. For guidance in establishing these services, the Board
could consider consultation with appropriate governmental
agencies, task forces and professional groups (for example,
using recommendations of the Advisory Committee on Im-
munization Practices, the US Preventive Services Task
Forc;e, and for children, the American Academy of Pediat-
rics.

There would be authorized to be appropriated to the Board such
sums as may be necessary to carry out the purposes of this part.

The Board would also be authorized to issue regulations to mod-
ify the categories of covered services and cost-sharing that would
go into effect unless Congress overturns the regulations by joint
resolution considered under expedited procedures.

Effective Date

Board members would be named by the President within 90 days
after enactment.

PROVISIONS RELATING TO ABORTION AND RELIGIOUS BELIEFS

Nothing in this title shall be construed to conflict with any con-
stitutionally permissible regulation of abortion by a State.
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Nothing in this title shall be construed to:

1. require the creation or maintenance of abortion clinics or
other abortion providers within a State or any region of a
State; or

2. authorize any Federal agency or State to require the cre-
ation or maintenance of abortion clinics or other abortion pro-
viders, deny certification, or any other benefit granted by this
title, to a standard health plan %ased on the number of, or the
presence or absence of, abortion clinics or other abortion pro-
viders in or affiliated with the plan.

Nothing in this title shall be construed to:

1. prevent any individual from purchasing a standard bene-
fits package which excludes coverage of abortion services, if the
individual objects to abortion on the basis of a religious belief
or moral conviction;

2. prevent any employer from contributing to the purchase of
a standard benefits package which excludes coverage of abor-
tion or other services, if the employer objects to such services
on the basis of a religious belief or moral conviction;

3. require any health professional or health facility to per-
form or assist in the performance of any health care service,
if the health professional or facility objects to performing or as-
sisting in the performance of such a service on the basis of a
religious belief or moral conviction; and

4. require any commercial insurance company, Blue Cross
plan, integrated health plan, or any other organization that as-
sumes health insurance risk to offer coverage of abortion or
other services, if the plan objects to covering such services on
the basis of a religious belief or moral conviction.

Effective date
January 1, 1996.

EXPANDED ACCESS TO HEALTH PLANS
ACCESS THROUGH EMPLOYERS

General employer responsibilities

All employers would be required to make standard health cov-
erage available to each of the employer’'s employees. Employers
generally would be required to offer enrollment in one of at least
3 standard plans providing the standard benefits package. In rural
areas in which the Governor has determined that there is insuffi-
cient population density to support 3 community-rated health
plans, employers need only make available the plans offered in the
area.

Each employer would be required to make available to each em-
ployee the consumer information published by the State pursuant
to section 21013. The employer must forward the name, address,
and other identifying information as the Secretary may specify to
the standard plan or purchasing cooperative in which the employee
is enrolling. At the request of the plan, cooperative, or employee,
the employer must withhold the employee’s share of premiums
from the employee’'s wages and forward the amounts withheld to
the plan or cooperative. The employer may charge a nominal proc-
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essing fee (to be specified by the Secretary) for this service for em-
ployees enrolled in a plan or cooperative that is not one of the 3
or more plans made available by the employer.

These requirements would not apply with respect to seasonal and
temporary employees who work for the employer less than 6
months in a calendar year, or to part-time domestic employees.

Maintenance of effort for coverage of children

Any employer that as of July 1, 1994 made contributions toward
the health coverage of the children of employees (including any cov-
erage through a family policy) is required to continue such em-
ployer contributions for children of employees enrolled in any cer-
tified standard health plan offering the standard benefits package.

Development of large employer purchasing groups

The committee provision would permit 2 or more experience-
rated employers to join together to purchase insurance (but not
self- insure). Each employer in such an arrangement would be re-
sponsible for meeting the em?loyer’s requirements under the bill
with respect to the employer’s employees. Community-rated em-
ployers could not participate in a large employer group.

Enforcement

Partici{)ating States would monitor and enforce the requirements
of the bill that apply to employers that operate in the State (includ-
ing multistate employers to the extent of their in-State operations).
An employer that fails to comply with any requirement of the bill
is subject to a civil penalty equal to not more than 25 percent of
the wages of any employee adversely affected by such failure dur-
ing the period of the failure.

Effective date
January 1, 1996.

ACCESS THROUGH HEALTH INSURANCE PURCHASING COOPERATIVES
FUNCTIONS OF PURCHASING COOPERATIVES

Enrollment of community rated individuals in certified standard
health plans

The committee provision would permit purchasing cooperatives
to offer certified standard health plans with whom they have en-
tered into agreements only to community-rated individuals residing
in or employed in the community rating area served by the pur-
chasing cooperative. In carrying out its responsibilities, purchasing
cooperatives would be required to perform necessary activities, in-
cluding outreach, to actively seek the enrollment of community-
rated individuals, pregnant women eligible for subsidies, and indi-
viduals who reside in medically underserved areas.

Duties of cooperatives

Purchasing cooperatives would be required to: (1) enroll commu-
nity-rated individuals in certified standard health plans; (2) collect
and forward premiums to certified health plans; (3) enter into
agreements with certified health plans; (4) ensure that the services
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of the purchasing cooperative are accessible throughout the com-
munity rating area; (5) ensure such availability by providing re-
quired information; (6) establish a process for the receipt and dis-
position of complaints regarding the performance of its duties; (7)
coordinate activities with other purchasing cooperatives; (8) report
to the State information regarding marketing, enrollment, and ad-
ministrative expenses, as required by the Secretary; (9) comply
with such fiduciary responsibilities as the Secretary requires; and
(10) carry out other functions.

Cooperatives would be expressly prohibited from: (1) approving
or enforcing provider payment rates; (2) regulating premium rates
for health plans; (3) certifying or enforcing payment rates for pro-
viders; (4) assuming financial risk; (5) performing any other activi-
ties identified by a participating State as inconsistent with the per-
formance of cooperative duties.

If a participating State finds that a purchasing cooperative is not
carrying out its duties, the State would be required to notify the
Board of Directors and to permit the Board an opportunity to take
action to correct the deficiencies.

If, after the Board has an opportunity to correct a deficiency, a
participating State would be authorized to: (1) order the coopera-
tive to hold a new election for members of the Board; (2) take ap-
propriate actions to assure the performance of duties; or (3) both.

A participating State would be required to develop criteria con-
cerning the performance of duties by cooperatives.

Agreements with certified standard health plans

Purchasing cooperatives would be permitted to enter into agree-
ments with any certified standard health plan. Purchasing coopera-
tives would be required to enter into an agreement with at least
3 community-rated certified standard health plans which provide
the standard benefit package, including, if available, a fee-for- serv-
ice plan and a health plan with a point of service option. Coopera-
tives would also be permitted to enter into an agreement with com-
munity-rated certified standard health plans that provided the al-
ternative standard benefit package and with community-rated cer-
tified supplemental health benefit plans.

The Governor of a participating State would be permitted to
waive the requirement that at least 3 plans be offered for rural
areas if there is insufficient population density to support 3 com-
munity-rated certified standard health plans.

Agreements made with health plans would remain in effect for
a 12-month period, except that cooperatives would be permitted to
terminate an agreement if the certified standard health plan’s cer-
tification is terminated of for other good cause.

Nothing in the section would prohibit a certified standard health
plan with whom a purchasing cooperative has declined to enter
into an agreement from offering a certified standard health plan to
community-rated individuals in a community rating area.

Payment of premiums which an employer is required to make
would be required to be made directly to the purchasing coopera-
tive. Otherwise, individuals would make payments directly to a
purchasing cooperative.
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Purchasing cooperatives would be permitted to provide for rea-
sonable penalties and grace periods for late payment.

Nothing in this section would be construed as placing upon a
purchasing cooperative any risk associated with the failure of indi-
viduals and employers to make prompt payment of premiums
(other than the portion of the premium representing the purchas-
ing cooperative administrative fee).

Purchasing cooperatives would be required to forward the pre-
miums it collects on behalf of health plans within a period of time
specified by the Secretary, but not to exceed 7 days after receipt
of the premium.

Provision of information

Purchasing cooperatives would be required to make available to
each employer within the community rating area and each individ-
ual residing in the community rating it serves the following: (1)
specified enrollment information; and (2) the opportunity to enter
into an agreement with the cooperative for the purchase of a cer-
tified standard health plan. Information may also be provided as
designated public access sites, including public libraries and local
government offices.

Administrative fees

Purchasing cooperatives would be permitted to impose an admin-
istrative fee with respect to a community-rated individual enrolled
in a certified standard health plan offered through a purchasing co-
operative. The Secretary would be required to establish criteria for
administrative fees charged by cooperatives.

Effective date
Upon enactment.

ORGANIZATION AND OPERATION OF PURCHASING COOPERATIVES
Establishment

Any person meeting the requirements for purchasing groups may
establish a purchasing cooperative. If a not-for-profit purchasing co-
operative has not been organized in a community rating area in a
participating State, the State would be required to establish or
sponsor, by legislation or otherwise, at least one not-for-profit coop-
erative in the community rating area.

Nothing in this section would be construed as requiring that
there be only one purchasing cooperative serving a community rat-
ing area, or preventing a single not-for-profit corporation from
being a purchasing cooperative form more than one community rat-
ing area. If a purchasing cooperative serves more than one commu-
nity rating area in more than one State, the purchasing cooperative
would be required to separately report to each State with respect
to the residents of that State.

Insurers would be prohibited from forming or underwriting a
purchasing cooperative, but would be permitted to administer a co-
operative. Units of State or local governments would be permitted
to form a purchasing cooperative.
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Board of directors

A purchasing cooperative would be governed by a Board of Direc-
tors, which would be vested with all powers granted to purchasing
cooperatives. Members of the Board would consist of individuals
representing other individuals who purchase insurance through the
cooperative, including employees, and individuals who represent
employers who purchase coverage through a cooperative. Board
members would ge equally divided between those representing in-
dividual consumers and those representing employers. The follow-
ing individuals would be prohibited from serving on the Board, be-
cause of conflicts of interest: (1) health care providers; (2) employ-
ees or a member of the board of directors that has a substantial
ownership interest in, or derives substantial income from a health
care provider, health plan, pharmaceutical company, or supplier of
medical equipment, devices or services; (3) an individual who de-
rives substantial income from the provision of health care; or (4)
a member or employee of an association, law firm, or other institu-
tion representing the interests of health care providers, health
plans, or others involved in health care, or an individual who prac-
tices as a professional in an area involving health care.

Compensation to members of the Board would be limited to reim-
bursement for reasonable and necessary expenses incurred in the
performance of duties.

The Board would be required to establish a provider advisory
board consisting of representatives of health care providers and
professionals who provide health care items and services through
certified standard health plans.

Prohibition against self-dealing and conflicts of interest

Participating States would be required to promulgate standards
of conduct for any administrator, officer, trustee, fiduciary, custo-
dian, counsel, agent or employee of any purchasing cooperative.
These standards would be required to include; (1) the types of in-
vestment interest, ownership affiliations, or other employment con-
sidered improper during the tenure of an individual’s service or
employment with a purchasing cooperative; and (2) the cir-
cumstances that would constitute impermissible conflicts of inter-
est or self-dealing by such employees. Such individuals would be
specifically prohibited from directly or indirectly: (1) operating, rep-
resenting, or being employed by, or affiliated with a health plan
particifpating in the same community rating area; (2) using any of
the information acquired through a relationship with a purchasing
cooperative for purposes unrelated to the person or entity’s duties
with the purchasing cooperative.

Coordination among purchasing cooperatives

The State would be required to establish rules for coordination
among purchasing cooperatives in cases where employers are lo-
cated in one community rating area and their employees who are
community-rated individuals resident in different community rat-
ing areas.

Effective Date
Enactment.
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ACCESS THROUGH ASSOCIATION PLANS
QUALIFIED ASSOCIATION PLANS

Multiple Employer Welfare Arrangements (MEWAs), rural ele
tric cooperative plans, and rural telephone cooperative associatic
plans that are not “qualified association plans,” would no longer 1
permitted to provide health coverage. A qualified association ple
is a plan that (1) covered at least 500 participants in the Unite
States on June 1, 1994, (2) has been in operation at all times :
a MEWA, a rural eleetric cooperative plan, or a rural telephone ¢
operative association plan during the 3-year period before enac
ment of the bill, and (3) is sponsored by a bona fide organizatic
that is organized and maintained for substantial purposes oth«
than to provide a health plan.

Existing MEWAs that were established before December 1, 19¢
also would be treated as qualified association plans if, as of Jur
1, 1994, the MEWA (1) covered at least 500 participants in t}
United States and (2) had, or had applied for, a certificate of ope
ation as a health plan from the State insurance commissioner (w1
less the State rejects or revokes the certification for cause).

By the effective date of the bill, each sponsor of a qualified ass
ciation plan (including a MEWA treated as a qualified associatic
plan under the preceding paragraph) that has not made an irre
ocable election to be treated as a purchasing cooperative must sa
isfy the requirements of the bill that apply to certified standar
health plans offering the standard benefits package. In addition,
qualified association plan must satisfy solvency standards deve
oped by the Secretary of Labor and must comply with reportin
and disclosure rules developed by the Secretary to enable the Se:
retary to monitor and enforce such standards. A qualified associ:
tion plan may provide health coverage only to members of the ass«
ciation, their employees, and spouses and dependents, and th
number of enrollees in the plan cannot increase by more than 1
percent each year. The provisions of parts 4 and 5 of subtitle B «
title I of the Employee Retirement Income Security Act of 197
(ERISA), as well as the enforcement provisions generally availab]
under the bill, shall apply to association plans to the exter
deemed necessary by the Secretary to enforce these requirement;

A qualified association plan that has been certified by the Se
retary of Labor as satisfying these standards shall be treated as
plan maintained by an experience-rated employer.

Effective date
January 1, 1996.

SPECIAL RULE FOR CHURCH AND MULTIEMPLOYER PLANS

A church plan or a multiemployer plan described in this sectio
and which is certified by the Secretary of Labor would be treate
under the bill as a certified standard health plan maintained by
single experience-rated employer.

A church plan is described in this section if it is a church pla
described in section 414(e) of the Internal Revenue Code that ha
at least 100 participants in the United States.
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A multiemployer plan is described in this section if, as of June
1, 1994, it (1) covered at least 500 participants in the United States
or (2) was maintained by one or more affiliates of the same labor
organization, or one or more affiliates of labor organizations rep-
resenting employees in the same industry, covering at least 500
employees in the United States.

A church plan or multiemployer plan described in this section
would be certified by the Secretary of Labor if it satisfied the re-
quirements under the bill that apply to standard health plans of-
fering the standard benefit package and any additional solvency or
other standards similar to those that apply to qualified association
plans to the extent the Secretary deems necessary to ensure that
benefits will be provided in full when due.

An employer bound by a collective bargaining agreement to offer
an employee participation in a multiemployer plan described in
this section would be exempt from the requirement that the em-
ployer make available to such employee at least 3 standard health
plans.

Effective date
January 1, 1996.

IMPLEMENTATION OF CONSUMER INFORMATION PROGRAMS AND
QUALITY RESEARCH

Consumer information program

To support the consumer information program established by
each participating State, the Secretary, in consultation with the
National Health Plan Standards and Quality Advisory Committee
would do the following:

(A) Develop a set of national measures of quality perform-
ance in the categories of consumer access to services, appro-
priateness of health care services provided to consumers, out-
comes of health care services and procedures, health pro-
motion, prevention of diseases, disorders, and other health con-
ditions, consumer satisfaction with care, risk assessment fac-
tors, and population health status.

(B) Determine a national standard survey design and sam-
pling strategy.

(C) Determine a standard format for comparative value in-
formation.

(D) Determine appropriate case-mix adjustments for data
comparisons.

(E) Approve interstate geographic areas for comparative
value information where community rating areas cross State
lines.

(F) Establish standards for the distribution of comparative
value information.

(G) Provide technical assistance and training.

The Secretary, in consultation with public health experts and the
Health Plan Standards and Quality Advisory Panel, would develop
and define methods to measure population health status, including
risk factor assessment. Results of population health status meas-
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ures would become the basis for customer focused quality improve-
ment goals and health plan standards.

Health services and quality improvement research

The Secretary would direct the Agency for Health Care Policy
and Research (ACHPR) and the Health Care Financing Adminis-
tration (HCFA) to conduct and support research on the effects of
health care reform on health care delivery systems and methods for
risk adjustment.

The Secretary would direct and Research (ACHPR) to conduct
and support research on medical effectiveness including outcomes
research, clinical practice guidelines, technology assessment, and
dissemination and implementation techniques.

In addition to any other amounts appropriated from the Bio-
medical and Behavioral Research Trust Fund, there would be au-
thorized to be appropriated $150,000,000 for fiscal year 1995,
$400,000,000 for fiscal year 1996, $500,000,000 for fiscal year 1997,
and $600,000,000 for each of the fiscal years 1998 through 2004.

Implementing quality improvement research

The Secretary would award grants to States or community-based,
independent, not-for-profit organizations to establish demonstration
projects that provide certified standard health plans with the tech-
nical assistance to implement the results of quality improvement
research into medical practice.

There would be available $50,000,000 from the Health Security
Trust Fund for fiscal years 1996-2004 for quality improvement
demonstration projects.

Implementing quality improvement research

The Secretary would provide an annual report to Congress which
reviews the results of the quality improvement demonstration
projects, evaluates consumer information programs established by
participating States, tracks the evolution of national performance
measures and other research, and evaluates State, regional, and
national trends on the quality of health care.

Effective date
Upon enactment.

PROGRAMS TO IMPROVE ACCESS TO UNDERSERVED AREAS

GRANTS FOR THE DEVELOPMENT AND OPERATION OF COMMUNITY
HEALTH GROUPS AND FOR CAPITAL ASSISTANCE

Creation of trust fund account

An infrastructure development account is created within the
Health Security Trust Fund to support the development of commu-
nity health networks and certified community health plans, and to
provide operating and capital assistance to such networks and
plans. The Secretary of Health and Human Services would have
available $1.3 billion annually to administer all programs funded
through the account.
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Designation of rural and urban underserved areas

The Secretary of Health and Human Services would be required
to develop standards for identifying designated urban and rural un-
derserved areas taking into account financial and geographic access
to certified health plans; the availability, adequacy, and quality of
providers and health care facilities; and the health status of an
area’s residents. States would have the authority to identify des-
ignated urban and rural underserved areas, subject to the approval
of the Secretary. The Secretary could also designate such urban
and rural areas based on the above criteria.

Community health group; certified community health plan; commu-
nity health network; eligible entities; isolated rural facilities

Community health networks would be defined as organizations
that provide at least some services included in the standardized
benefits package either directly through their members or through
affiliations with other entities. A network must ensure that serv-
ices are available and accessible to each enrollee with reasonable
promptness. The network would have to include two or more of the
following: (1) institutions, physicians, and other providers serving
a Health Professional Shortage Area (HPSA) or serving large num-
bers of medically underserved individuals; (2) qualified migrant
and community health centers; (3) qualified homeless programs; (4)
family planning providers; (5) HIV providers; (6) maternal and
child health block grant recipients; (7) rural health clinics and Fed-
erally Qualified Health Centers; (8) providers of services in urban
areas under Title V of the Indian Health Care Improvement Act,
or providers of services under the Indian Self-Determination Act;
(81) State or local public health agencies; and (9) isolated rural fa-
cilities.

A certified community health plan would be defined a public or
nonprofit private health plan that provides a significant volume of
services to medically underserved populations or to individuals re-
siding in HPSAs; includes at least one of the providers listed above
under the definition of a community health network; and meets all
of the other criteria of a certified health plan.

Grants and contracts for development of plans and networks

The Secretary would be directed to award grants from the infra-
structure development account to public and private non-profit
health care organizations to assist them in becoming community
health networks and certified community health plans.

Grant funds could be used to assist in recruitment and retention
of health care professionals; develop information, billing, and re-
porting systems; link providers together (including through infor-
mation systems); meet reserve requirements; and support other ac-
tivities related to developing certified community health plans and
community health networks.

In awarding grants, the Secretary would be directed to give pri-
ority to networks and plans that include the largest number of en-
tities listed under the definition of a community health network,
anddthat are serving populations with the highest degree of unmet
need.
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The Committee intends that one outcome of the grants to net-
works and plans is increased expertise in the development of reim-
bursement methodologies for rural based managed care.

As a condition of funding from the Secretary, grantees would be
required to serve a designated urban or rural underserved area,
and to serve all individuals regardless of their financial or insur.
ance status.

Grants and contracts for operation of plans and networks

The Secretary would be required to use funds from the infra-
structure development account to provide operating assistance to
certified community health plans and community health networks
in order to address geographic, financial, and other barriers to
health care services in designated urban and rural areas. Grant
funds could be used to provide consumer information and related
services that will increase access to care. Grant funds could also be
used for transportation, including rural and frontier emergency
transportation systems, patient outreach, patient education, trans-
lation services, and other services related to the provision of health
care services. As a condition of funding, grantees would be required
to serve a designated urban or rural underserved area and to pro-
vide care to all individuals regardless of their financial or insur-
ance status.

Loans, loan guarantees, and grants for capital investment

The Secretary would be directed to use funds from the infrastruc-
ture development account to provide capital assistance to commu-
nity health plans, community health networks, and isolated rural
facilities in designated urban and rural underserved areas. The as-
sistance would be provided in the form of loans, loan guarantees,
and direct grants.

Funds could be used for the acquisition, modernization, conver-
sion, and expansion of facilities, and for the purchase of major
equipment, including hardware for information systems. The Sec-
retary would be required to develop criteria for restricting the use
of direct grants to urgent capital needs.

At least ten percent of the funds available for capital assistance
would be reserved for applicants seeking to serve designated rural
areas, provided that a sufficient number of such qualified applica-
tions were approved. :

The Secretary would be required to give preference to applicants
who need capital assistance to: prevent or eliminate safety hazards
in essential facilities; avoid noncompliance with licensure or accred-
itation standards; and improve the provision of essential services.

As a condition of funding for capital assistance, grantees would
be required to serve a designated urban and rural area. They
would also be required to serve all individuals regardless of their
financial and insurance status.

Any loans made under this part would be required, subject to the
Federal Credit Reform Act of 1990, to meet such terms and condi-
tions as the Secretary determined to be necessary to protect the fi-
nancial interests of the United States.
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Effective date
Upon enactment.

DEMONSTRATION PROJECTS TO PROMOTE TELEMEDICINE AND OTHER
USES OF THE TELECOMMUNICATIONS NETWORK IN RURAL AREAS

Demonstration projects to promote telemedicine and other uses of
the network

The Secretary of HHS would be authorized to use $20 million per
year from the infrastructure development account to establish a
three year telemedicine demonstration program. Four projects
funded under this section would be used to develop a Medicare re-
imbursement methodology for telemedicine services.

Health care providers located in rural areas would be eligible to
receive funding under this section if they established partnerships
with other community institutions to identify and implement
telemedicine projects. They would be required to match Federal
grants at a rate of at least twenty percent.

Grants could be used to support: the establishment and operation
of a telemedicine system that provides specialty consultation to
rural communities; the demonstration of the application of
telemedicine for preceptorship of medical and other health profes-
sions students; the payment of transmission costs, salaries, mainte-
nance of equipment, and compensation of specialists and referring
practitioners; and facilitation of collaboration among physicians
and other health care providers.

The Committee would like to encourage particularly cost-effective
forms of telemedicine which may not be the most technologically
advanced. The full bandwidth interactive televideo demonstrations
to date have shown the potential of telemedicine, but have not
dealt with two important problems; the high cost per minute of use
and the lack of reimbursement potential for same, and the require-
ment that all parties be available at the same time (although in
different locations). The Committee would like to see resolutions to
these problems so that telemedicine can become integrated into the
practice of medicine.

Other, lower cost technologies that can solve these problems need
to be tested. For example, the use of electronic mail with predeter-
mined information forms for specialty consultations with still digi-
tal photo attachments could be implemented at modest cost, par-
ticularly if the specialty consultants were paid for their consulta-
tion, and does not require the consultant to be available at the
same time as the patient and referring physician.

Federal interagency task force

The Secretary would establish an Interagency Task Force on
Rural Telemedicine. The Task Force would be required to identify
effective uses of telemedicine, review and coordinate evaluations of
all federally funded telemedicine demonstration projects, help rural
entities to conduct local needs assessments and develop consortia,
and review the Health Care Financing Administration’s policy for
reimbursement of telemedicine services.
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Insufficient amounts in the trust fund account

Funding for programs in this subtitle is limited to the amounts
available in the Infrastructure Account.

Effective date
Upon enactment.

AUTOMOBILE INSURANCE COORDINATION

Persons enrolled in public or private health plans would receive
treatment for injuries or illnesses suffered in an automobile acci-
dent under the usual terms and arrangements generally applicable
to the provision of such services under their health plan. Auto-
mobile insurers would be responsible for reimbursing those plans
for such expenses. The automobile insurers would make payments,
to the extent they are obligated to do so under the policy, on the
basis of fee schedules applied by the injured person’s health plan.
States would be re<.1uiredp to enforce compliance by automobile in-
surers with these provisions.

Effective date
Upon enactment.

REMEDIES AND ENFORCEMENT
Present law

Under current law, an insured’s remedies for denial of a benefit
depend on whether the person is covered through an employment-
based plan or through a plan purchased directly by the person. If
the plan is an employee benefit plan, whether self-insured or in-
sured, the remedies are limited to those provided under the Em-
ployee Retirement Income Security Act of 1974 (ERISA). If the plan
is purchased by the individual and is not an employee benefit plan,
remedies are determined under State law,

Under ERISA, plans must provide a process for reviewing claim
denials within specific time periods. If the appeal fails again within
that review process, the individual may file suit in State or Federal
court. The court may award the person the benefits denied, as well
as attorney fees and costs, may impose statutory penalties, and
may grant declaratory or injunctive relief. Under ERISA, however,
the court may not impose compensatory or punitive damages.

If the plan is not an employee benefit plan, and is one that the
individual purchased directly, the individual may be awarded
whatever damages are available under prevailing State law.

Committee provision

Individuals would have the same remedies for a denial, reduction
or termination of benefits regardless of whether their plan is an
employee benefit plan or an individual one.

Each health plan would be required to provide timely notice of
benefit denial, reduction or termination to enrollees. The plan
would be required to establish an appeals process that includes
procedures for the de novo review of an initial decision and recon-
sideration of the initial decision. Special procedures and time limi-
tations would apply to emergency and urgent situations.
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After the plan’s appeals process has rendered a final decision, in-
dividuals would be free to choose among other remedies. These
would include participating in a State-run complaint review proc-
ess (with the consent of the plan), taking part in a non-binding dis-
pute resolution program established by the State, or filing suit in
State or Federal court,

Each State would be required to establish a complaint review
process with complaint review offices to hear complaints and
render decisions with respect to benefit or payment denial or delay.
The complaint review office would operate under procedures that
include the use of independent medical experts, special processes in
the case of emergency and urgent situations, and formal rules of
evidence. If the review officer rules that a plan had acted unreason-
ably in denying benefits, the officer could provide equitable relief,
require provision of benefits and payment of prejudgment interest
and attorney’s fees, and provide other appropriate relief. Decisions
of the hearing officers could be appealed to a health plan review
board that each State would establish.

States would also be required to establish early resolution pro-
grams with procedures to provide an opportunity for health plan
enrollees to seek resolution of their claims through mediation or
other forms of alternative dispute resolution established in accord-
ance with regulations of the Secretary.

Funds from the Health Security Trust Fund would be provided
to assist States with the costs of establishing complaint review sys-
tems and early resolution programs.

If the individual does not elect to pursue the complaint review
process, or if the individual pursues mediation but that process
does not lead to a settlement, the individual may file suit in any
court of competent jurisdiction. If the court rules that a plan had
acted unreasonably in denying benefits, the court could impose
remedies available in such court.

Additional provisions would provide the basis for remedies and
enforcement under the Health Security Act. Civil enforcement of
orders by the Secretary or the Secretary of Labor would be through
the district courts of the United States. Facial Constitutional chal-
lenges to the Health Security Act would be heard on a specified
time schedule by a three-judge court of the United States District
Court for the District of Columbia, with direct appeal to the U.S.
Supreme Court.

Effective date
Upon enactment.

Subtitle B—Coordination With Other Provisions of Law

Sec. 111. McCarran-Ferguson reform
PRESENT LAW

The McCarran-Ferguson Act (15 U.S.C. §§1011-15) provides
that the “business of insurance” is exempt from Federal antitrust
laws, provided that such business is regulated by the States and
that the challenged actions do not constitute a boycott or coercion
or intimidation.
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COMMITTEE PROVISION

Immunity from antitrust suits under the McCarran-Ferguson Act
with respect to health insurance would be repealed. This would not
alter immunity with respect to other forms of insurance.

Effective date
January 1, 1996.

Sec. 112. Office of Rural Health Policy
PRESENT LAW

The Office of Rural Health was established under the Social Se-
curity Act and resides within the Public Health Service’s Health
Resource and Services Administration.

COMMITTEE PROVISION

The position of the Director of the Office of Rural Health would
%(:e eilivated to the position of the Assistant Secretary for Rural
ealth.

Effective date
January 1, 1996.

Sec. 113. Amendments to Emp}&)yee Retirement Income Security
ct

The Committee provision would permit the Secretary of Labor to
issue special reporting and disclosure rules for employer group
health plans and make other conforming amendments to ERISA.

Effective date
Upon enactment.

Title II—Coverage

Sec. 201. Coverage
PRESENT LAW
No provision.
COMMITTEE PROVISION

Coverage defined

An individual has health insurance “coverage” if covered by a
certified standard health plan, by the Medicare or Medicaid pro-
grams, by a health care program of the Department of Defense, De-
partment of Veterans Affairs or Indian Health Service, by a State
single-payer system {(approved by the Secretary under section
21031 of the Committee bill), or by any governmental health care
program for institutionalized individuals.

National health care commission

An independent National Health Care Commission would be es-
tablished to monitor and respond to: (1) trends in health insurance
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coverage; and (2) changes in per-capita premiums and other indica-
tors of health care inflation.

The Commission would be composed of 7 members nominated by
the President and confirmed by the Senate. The Commission mem-
bers would serve 6-year, staggered terms. No more than four mem-
bers of the Commission may be from the same political party. The
members would be compensated at a rate provided for level IV of
the Executive Schedule. One member of the Commission shall be
designated as Chairman by the President.

The membership of the Commission would include individuals
who have gained national recognition for their expertise in health
markets and have backgrounds in such disciplines as actuarial
sciem}:le, demography, economics, finance and health services re-
search.

The Commission would appoint an Executive Director and such
additional officers and employees as it deems necessary to carry
out its responsibilities under this act.

The Commission would be advised by individuals with expertise
concerning the economic, demographic and insurance markets fac-
tors that affect the cost and availability of health insurance.

Congress is authorized to appropriate such sums as are nec-
essary for the operation of the Commission.

Assurance of universal coverage

The Commission must report to Congress biennially on the sta-
tus of health insurance coverage in the nation. The report must in-
clude the structure and performance measures of every community
rating area, including the following:

1. Demographics of the uninsured, and findings on why those
individuals are uninsured;

2. Structure of delivery system,;

3. Number and organizational form of certified standard
health plans;

4. Level of enrollment in certified standard health plans;

5. State implementation of responsibilities, including estab-
lishment of community rating areas;

6. Status of insurance reforms;

o 7. Development of purchasing groups and other buyer re-
orms;

8. Success of market and other mechanisms of controlling
health expenditures and premium costs in the community rat-
ing areas and nationally;

9. Status of Medicaid eligible individuals under the Medicaid
program, the integration of such individuals into coverage by
certified standard health plans providing standard benefits
packages, and the transition of the Medicaid program toward
managed care;

10. Adequacy of subsidies for individuals;

11. Status of Medicare beneficiaries under the Medicare pro-
gram, the integration of such individuals into coverage by cer-
tified standard health plans providing standard benefits pack-
ages, and the transition of Medicare toward Medicare risk con-
tracts;
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12. Coverage progress among those who are employed, in-
cluding status and level of voluntary employer contributions
and participation rates in purchasing cooperatives and among
large employers;

13. Percentage of individuals who are enrolled in certified
standard health plans, separated into categories of Medicare,
Medicaid, employed individuals and individuals eligible for;

14. Recommendations, specific to each community rating
area, on how the area might increase coverage among the resi-
dents and further moderate growth in premiums.

The Commission is not authorized to address issues related to
defining an “employee” for tax purposes, including, but not limited
to, discussing these issues with the Internal Revenue Service or the
Department of the Treasury.

Coverage trigger

If 95 percent of the resident population is not covered by 2002,
the Commission shall submit to the Congress, by January 1, 2002,
an implementing bill which contains such statutory provisions as
the Commission determines are necessary or appropriate to imple-
ment the recommendations developed under this subsection. The
recommendations shall include methods to reach 95 percent cov-
erage in community rating areas that have failed to meet that tar-
get. They must address all relevant parties, including States, em-
ployers, employees, unemployed and low income individuals, and
public program beneficiaries.

In addition to any other recommendations it submits, the Com-
mission must make separate recommendations on the following:

1. A schedule of assessments or contributions to encourage
employers who are not doing so to purchase coverage for their
employees;

2. A method of encouraging full coverage which does not re-
quire any assessments on or contributions from employers;

3. Possible adjustments to the actuarial value of the stand-
ard and alternative standard benefits packages; (The Commis-
sion shall inform the National Health Benefits Board of any
recommendations relating to the actuarial value of these bene-
fits packages.)

4. Possible adjustments to premium and cost-sharing sub-
sidies; and,

5. Possible adjustments to tax treatment of benefits.

The statute establishes procedures for Congressional consider-
ation of the National Health Care Commission report.

1. Rules for the Senate

a. The Majority Leader must introduce the Report as a bill on
the first day of session following the submission of the Report and
legislative language. If the Majority Leader has not introduced the
bill within five days of session, any Senator may do so.

b. The bill will be referred to the appropriate Senate Committee

c. If the Committee fails to report the legislation by July 1, 200%
(or if the Senate is not in session on this date, by the first day o
session after this date), it shall be automatically discharged from
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further consideration of the bill; and the bill shall be placed on the
appropriate Senate calendar.

d. Within 5 session days after the bill is placed on the calendar,
the Majority Leader, at a time fo be determined by the Majority
Leader in consultation with the Minority Leader, shall proceed to
the consideration of the bill.

If on the sixth day of session, the Senate has not proceeded to
consideration of the bill, then the presiding officer must automati-
cally put the bill before the Senate for consideration.

e. 30 hours of consideration—

i. Two hours for first degree relevant amendments;
ii. One hour for each relevant second degree amendment;
and
iii. 30 minutes on each debatable motion, appeal, or point of
order submitted by the presiding officer to the Senate and no
motion to recommit shall be in order.
- f. There shall be five hours of consideration of motions and
amendments appropriate to resolve the differences between the
Houses, at any particular stage of the proceedings.
g. There shall be 10 hours of debate on the conference report.

2. Rules for the House of Representatives

a. The Majority Leader must introduce the Report as a bill on
the first day of session following the submission of the Report and
legislative language. If the Majority Leader has not introduced the
bill within five days of session, any Member may do so.

b. The bill will be referred to the appropriate House Committee
or Committees.

c. If the committee or committees fails to report the legislation
by July 1, 2002 (or if the House is not in session on this date, by
the first day of session after this date), they shall be automatically
discharged from further consideration of the bill.

d. On the sixth legislative day (the day on which the House is
in session) after the date on which the bill has been placed on the
appropriate calendar, it shall be privileged for any Member to move
that the House resolve itself into the Committee of the Whole
House on the State of the Union, for the consideration of the bill,
and the first reading of the bill shall be dispensed with.

e. After general debate, which shall be confined to the bill and
which shall not exceed four hours, to be equally divided and con-
trolled by the Chairman and Ranking Minority Member of the
Committee or Committees to which the bill had been referred, the
bill shall be considered as read for amendment under the five-
minute rule. The total time for considering all amendments shall
be limited to 26 hours of which the total time for debating each
amendment under the five minute rule shall not exceed one hour.

f. At the conclusion of the consideration of the bill for amend-
ment, the Committee shall rise and report the bill to the House
with such amendments as may have been adopted, and the pre-
vious question shall be considered as ordered on the bill and the
amendments thereto to final passage without intervening motion
except one motion to recommit.
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Effective date
Upon enactment.

Title IIl—Premium and Cost-Sharing Assistance

Sec. 301. Premium and Cost-Sharing Assistance
PRESENT LAW
No provision.
COMMITTEE PROVISION
Premium assistance for individuals and families
Eligibility

The Committee bill provides premium assistance for the pur-
chase of health insurance according to the following criteria:

(a) Individuals and families with income that does not exceed 100
percent of poverty will be eligible for premium assistance to pay for
the full cost of their health insurance premiums (subject to the
qualifications described below). The premium assistance eligibility
level will be phased up so that by the year 2000, all those with in-
comes up to 200 percent of poverty will be eligible for either a full
or a partial subsidy for the purchase of health insurance.

Beginning in 1997, the amount of premium assistance for which
an individual or family is eligible is phased out for those with in-

come between 100 percent and the following percentages of
poverty:

Pementago;

Calendar year poverty
1997 ... eebeeeseret i oL st e a s et h b et s e e et e e Ra SRS e st sede e na e sesesutReasaeas s bbane 125
JOTB ettt a st et assn e srnae s s seeraseteassa s sb e s e enansesren 150
1G99 ..ottt asesre s rertrerers e sersaeeeessinen 175
2000 ..o rerr bttt e b ba s e e s sa s e na st s e nnnress 200

(b} No premium assistance is payable to those entitled to a sub-
sidy of $150 or less in 1996 (indexed to changes in the medical
consumer price index for years thereafter).

(© %‘&ere is no poverty adjustment for family size above a family
size of 4.

States have the option of implementin§ the premium assistance
program beginning in January 1996. All States must implement
the program in January 1997.

Resident citizens and aliens permanently residing in the U. S.
under color of law are eligible for premium assistance for the pur-
chase of a certified standard health plan. Undocumented aliens are
not eligible.

The poverty level that will be used in determining eligibility is
the official poverty line as defined by the Office of Management
and Budget, and revised annually in accordance with section 673(2)
of the Omnibus Budget Reconciliation Act of 1981.

Premium assistance amount

The maximum premium assistance amount will equal the cost of
the premium for a certified standard health plan (minus the
amount of any contribution made or offered to be made by the indi-
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vidual’'s employer to the premium of the certified health plan in
which the individual is enrolled), but not to exceed the weighted
average premium for the individual’s class of enrollment for all
community-rated certified standard health plans offered in the
community rating area in which the individual resides. For pur-
poses of determining premium assistance amounts, a certified
standard health plan is defined to mean a certified standard health
plan that offers the standard benefits package.

Definition of income

Income is defined as adjusted gross income (as determined for
purposes of paying Federal income taxes), modified to include non-
taxable interest income, the portion of social security benefits that
are not subject to taxation, and payments under the aid to families
with dependent children (AFDC) program.

Family income will be determined on the basis of the income of
an individual, an individual’s spouse, and the income of any de-
pendent children or grandchildren.

Premium assistance for AFDC recipients

Recipients of AFDC who are integrated into the reformed health
care system are eligible for premium assistance on the same basis
as all other eligible individuals. Individuals maﬂ file an application
g);D%remium assistance at the same time that they apply for

Eligibility determination

The Secretary of Health and Human Services is directed to pro-
mulgate regulations specifying procedural requirements that States
must follow in determining eligibility for premium assistance,
which shall include regulations relating to procedures for filing of
applications, verification of information, timeliness of decision-
making, appeals of adverse decisions, and such other matters as
the Secretary determines to be necessary.

Applications for assistance will be available through employers
and public agencies.

The Secretary is required to develop an application form that will
be simple in form and understandable to the average individual.

Eligibility will be calculated on an annual basis. An individual or
family that has an approved application for premium assistance
must file an end-of-year income reconciliation statement at such
time as is specified in regulations. If an individual fails to file the
statement, the amount of the premium assistance provided in the
year will be considered an overpayment to be repaid by the individ-
ual, and the individual will not be eligible for premium assistance
in the following year until the statement is filed. This provision
will not apply in cases where the State finds that there is good
cause for failure to file a timely statement.

States may use Federal income tax return information in verify-
ing }(;ﬂi 'li)lility for assistance, subject to privacy safeguards specified
in the bill.

The agency administering the premium assistance program shall
pay the premium assistance to which an individual or family is en-
titled directly to the plan in which the individual or family is en-
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rolled. An employer of an employee whose application for premium
assistance has been approved must, upon request of the employee,
adjust any premium amount being withheld on behalf of the em-
plloygela to reflect the premium assistance for which the employee is
eligible.

An individual who knowingly understates income or otherwise
misrepresents material information in an application for premium
assistance shall be liable to the Federal government for any excess
payments made based on the understatement or misrepresentation
and for interest on the excess payments, and, in addition, shall be
liable to the Federal government for $2,000 or, if greater, three
times the excess payments made based on the understatement or
misrepresentation.

Responsibility for administration

The State shall be responsible for administration, and may des-
ignate the State agency that it deems appropriate to carry out nec-
essary functions. The Secretary of Health and Human Services
must develop standards to assure consistency among States with
respect to data processing systems, application forms, and such
other administrative activities as the Secretary determines nec-
essary to promote the efficient administration of the premium as-
sistance program. A State shall be liable to the Federal government
for payments made in error.

Funds required to pay the premium assistance will be trans-
ferred to the State at such time and in such form as provided in
regulations. The Secretary of Health and Human Services shall
provide for regular audits. A State shall be liable for payments
made in error.

The Federal government will match State administrative costs at
a rate of 75 percent Federal, 25 percent State.

States have the option of providing premium assistance to those
who are eligible beginning with the month of January 1996, and
must provide premium assistance for months after December 1996.

Premium assistance for children and pregnant women

Children under age 18 and pregnant women in families with in-
come that does not exceed 240 percent of poverty will be eligible
for premium assistance for the purchase of health insurance pre-
miums, beginning in January 1996.

Children and pregnant women will be eligible for premium as-
sistance as follows:

Family income and premium assistance

185% of poverty or less—100% of premium; above 185% to 200%
of poverty—80% of premium; above 200% to 215% of poverty—60%
of premium; above 215% to 230% of poverty—40% of premium;
above 230% to 240% of poverty—20% of premium; and above 240%
of poverty—no assistance.

Provisions described above relating to premium assistance for
other individuals and families also apply to the premium assistance
provided for these children and pregnant women. In cases where
families could qualify for both regular premium subsidies and spe-
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cial subsidies for children and pregnant women, the families could
choose to receive the larger subsidy.

As in the Medicaid program, pregnant women will be determined
presumptively eligible for assistance.

States must provide premium assistance to children and preg-
nant women beginning in January 1996.

Cost-sharing assistance

Cost-sharing for those up to poverty

Individuals and families with income that does not exceed 100
percent of poverty are eligible for reduced cost-sharing at point of
service, as determined by the National Health Benefits Board.
Health insurance plans will absorb the cost of reduced cost-sharing.

States must begin determining eligibility for cost-sharing assist-
ance for children and pregnant women beginning in January 1996.
They may begin determining eligibility for cost-sharing assistance
for other individuals and families beginning in January 1996, and
must do so beginning in January 1997.

Cost-sharing for those above poverty

States will have the option of providing cost-sharing assistance
for individuals and families with income between 100 percent and
200 percent of poverty. The State must pay 50 percent of the cost,
and will be responsible for establishing eligibility requirements and
for administration. Capped entitlement funds will be allocated to
the States on the basis of State population, beginning in fiscal year
1997. Two billion dollars a year will be available for this purpose.

Effective date
As noted.

Title IV—Administrative Simplification and Privacy

Sec. 401. Administrative simplification
PRESENT LAW

The Omnibus Budget Reconciliation Act of 1993 established a
Medicare and Medicaid Coverage Data Bank within the Depart-
ment of Health and Human Services. The Secretary was required
to establish the data bank for the purposes of identifying and col-
lecting from third parties responsible for payment of health care
items and services furnished to Medicare beneficiaries, and assist-
ing in the collection of, or collecting amounts due from third parties
liable to reimburse costs incurred by any State plan under the
Medicaid program. Employers are required to report certain infor-
mation to the Data Bank concerning employee health coverage on
an annual basis for years beginning with calendar year 1994 and
ending with calendar year 1997. The first filing is to occur on Feb-
ruary 28, 1995.
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COMMITTEE PROVISION

Medicare and Medicaid coverage data bank and related identifica-
tion processes

This section delays the implementation of the Medicare and Med-
icaid Coverage Data Bank, effective upon enactment. The Data
Bank will be repealed, effective January 1, 1996, when the new
healthdinformation network provided under this section is imple-
mented.

Health Information Network

This section amends Title XI of the Social Security Act by adding
at the end a new subtitle titled: Subtitle B—Administrative Sim.
plification.

Purpose

The Committee believes that the health care system is dependent
on the rapid delivery of information and that the lack of an effec-
tive health information infrastructure is responsible for much of
the administrative cost and burden on health care providers, health
plans, and consumers. The key to efficient health care is the rapid
and efficient exchange of standardized information. Many of the re-
forms proposed in this Act, such as quality monitoring and risk ad-
justment of insurance premiums, cannot be implemented effectively
without such an infrastructure. The evolution of the practice of
medicine to effectively evaluate and incorporate the latest results
of medical research depends on such an infrastructure to collect
standardized medical record data for outcomes research and to dis-
seminate the results into practice. All of these outcomes result, not
from collecting more or duplicative information, but from the use
of this infrastructure to make better use of the information we al-
ready collect to increase the efficiency and the cost effectiveness of
health care. This will bring much needed control to the increasing
expenditures in the Medicare and Medicaid programs. To be effec-
tive for Medicare and Medicaid programs, however, the same sys-
teims must be available for health information under all health

ans.

P This subtitle enables the implementation of a health information
network to reduce the burden of administrative complexity, paper
work, and cost on the health care system; to provide the informa-
tion on cost and quality necessary for competition in health care;
and to provide information tools that allow improved fraud detec-
tion, outcomes research, and quality of care.

To implement such an infrastructure responsibly, the Committee
recognizes the need for national standards for the protected disclo-
sure of potentially sensitive, individually identifiable health infor-
mation. This issue of the privacy of personal health information is
covered in subtitle C.

The role of the Federal government in this endeavor is to elimi-
nate the barriers that prevent such an infrastructure from forming
by establishing standards and requirements for the electronic ex.
change of health information and by encouraging their integration
into operational systems. This subtitle does not create a govern-
ment controlled data bank, but a public/private partnership which
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generates only a technology-neutral blueprint for the network, to
be implemented by the private sector through multiple, independ-
ent organizations responding to market forces. These organizations
will achieve a cost-effective health information network through a
distributed data environment using modern information technology
for storing and sharing data maintained near the point of collec-
tion. The committee expects that private enterprise will implement
the health information network quickly once these standards have
been adopted and will continue to evolve it under competitive pres-
sures in a manner that best serves society.

Definitions

The ‘Health Information Network’ is the desired result of apply-
ing the standards and requirements of this subtitle. The term
‘health information’ means any information, whether oral or re-
corded in any form or medium, that is created or received by a
health care provider, health plan, health oversight agency, health
researcher, public health authority, employer, life insurer, school or
university, or certified health information network service; and re-
lates to the physical or mental health or condition of an individual,
the provision of health care to an individual, or the payment for
the provision of health care to an individual. This health informa-
tion is ‘protected’ if it identifies an individual or if there is a rea-
sonable basis to believe that the information can be used to identify
an individual. If it is not protected under this definition, then it is
‘non-identifiable health information.’

Medicare definitions are used for ‘health care provider.” The defi-
nition of ‘Health Information Network Services’ is important to the
understanding of this subtitle. These private sector entities provide
information processing services to plans and providers under con-
tract and are certified by the Secretary. These entities perform
functions now performed by clearinghouses, such as converting
paper forms into electronic format, storing the electronic forms, and
interacting with the health information network on behalf of the
providers or plans. Another function of these entities is to transmit
a claim for health service to the appropriate payer without burden-
ing the provider with the job of figuring out to whom to send the
bill. A standard decision making program called ‘coordination of
benefits’ is run on each claim to determine where to send it for
processing. It is worth noting that the definition of health plans
used by this subtitle include ALL sources of health care and pay-
ment for health care, including workers compensation, auto insur-
ance, Medicaid, and Medicare. Without such complete participation,
thedsavings to Medicare and Medicaid programs will not be real-
ized.

For those providers or plans without the capability of meeting
the requirements of this subtitle, health information network serv-
ices will contract to provide the necessary support. The cost of such
support will be less than the present cost of preparing, processing,
and submitting claims and other administrative transactions
manually. Even greater savings will accrue to those providers and
plans who implement these capabilities within their own organiza-
tions. Critical to the functioning of the health information network
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is the requirement that all such services cooperate and work to-
gether to implement the network.

A subset of these services, called ‘Health Information Protection
Organizations,’ perform a new and important function, that of sum-
marizing health information to create anonymous analytic files
which can be used in health research, quality improvement pro-
grams, and government monitoring programs without disclosing
the identity of the individuals involved.

A ‘health researcher’ is a person who conducts a biomedical, pub-
lic health, epidemiological, health services, or health statistics re-
search project or a research project on social and behavioral factors
relating to health, that has been approved by an institutional re-
view board.

The term ‘standard’ is applied to data elements of health infor-
mation, information transactions, methods of accessing information
on the network, health security cards, and any other information
item or process that follows strict definitions adopted by the Sec-
retary under this subtitle.

General requirements on secretary

The Committee believes that the most effective way to implement
this health information network is to set national standards for the
data elements, transactions, and procedures which form the blue-
print for uniform and consistent information exchange in the
health care system and encourage private enterprise to develop and
implement the network accordingly.

To ensure rapid adoption by such private enterprise, the Sec-
retary is instructed to adopt standards that are in use and gen-
erally accepted or developed or modified by the standards setting
organizations accredited by the American National Standard Insti.
tute (ANSI). The ANSI standards development process includes
participation by government representatives from all major health
ag;eélcies as well as volunteers from major industries in the health
field.

The Committee recognizes that agencies within the Department
of Health and Human Services have been participating actively in
standards setting through ANSI and notes that it is critical for the
development of the health information network that they continue
to cooperate with and participate in this public/private partnership.
The Committee expects the Secretary to continue to work as a
member of ANSI standards development groups to develop all
standards, and future modifications to standards required under
this subtitle, consistent with the policy of the Office of Manage-
ment and Budget as articulated in Circular A-119. If, however,
after due course, this process fails to produce standards which meet
the requirements of this subtitle, the Secretary is given authority
to establish the necessary standards outside the ANSI process.
This authority is granted as a fallback position and it is not antici-
pated that it will be used. The Committee expects the Secretary to
work in partnership with the private sector even if this authority
should be necessary, and that significant changes would be put
through a defined process of testing before being adopted. Should
this fallback mechanism be required, the Secretary is directed to
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report the specific circumstances of the failure of the standards set-
ting process to Congress.

The Secretary is permitted to develop an expedited procedure to
adopt health information standards that already exist. The Com-
mittee assumes that standards which have proceeded through the
ANSI standards setting process have already had ample oppor-
tunity for public comment and adequate participation by other pub-
lic and private organizations, and therefore do not need to be put
through a lengthy administrative process by the Secretary before
being adopted. If, however, the establishment of the expedited proc-
ess itself would take too long, the initial standards should be
adopted as quickly as possible without the expedited process.

These standards form the basis for the implementation of the
health information network. Although the intent is to move the
processing and transmission of medical information into a com-
pletely paperless mode, the Secretary may develop paper formats
for these national standards to allow their use in special situations
and during the transition.

Standards for data elements of health information

The Secretary is directed to use the above general process to
adopt standards for electronically representing the content and for-
mat, in a uniform and compatible manner, of the data elements
used in the financial and administrative transactions of health
care, the information necessary to support evaluations of plan and
proviger quality, and the health information in a patient medical
record.

Unique identifiers for individuals, employers, providers, and
plans must also be standardized. (The term ‘identifier’ was selected
over ‘identification number’ to allow the use of alphanumeric char-
acters.) The unique identifier for an individual, called the ‘personal
health identifier’ or PHI, is a form of the individual's SSN, scram-
bled by an encryption method selected by the Secretary to insure
privacy, accuracy, and verifiability. The intent is to give the Sec-
retary some flexibility with this personal health identifier. There
are some privacy considerations that support a mechanism to gen-
erate the personal health identifier which would allow the calcula-
tion of the SSN from the PHI, but not the reverse; although the
opposite one-way calculation has been used in some situations. The
PHI should include a mechanism to make sure that one can mathe-
matically determine that a string of characters is a valid PHI and
not a random string of characters. Internal checks for character
transposition and other manual data entry errors should also be in-
corporated. Using this standard, plans may issue cards to all indi-
viduals with social security numbers. The SSN will appear on the
face of the card for identification purposes, as it now appears on
most driver’s licenses, but will not be used to access health infor-
mation. Plans may elect to update optional, encoded information on
their enrollees’ cards as long as they follow the standards issued
by the Secretary. The intent is that all cards be used to help iden-
tify the individual for the purpose of obtaining or paying for health
care, both visually and electronically, no matter what the location
of the plan or provider being contacted.
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There are several viable sources of identifiers for providers,
plans, employers, etc. Although the Secretary is given flexibility
with the selection of appropriate identifiers, the SSN of an individ-
ual provider and the tax identification number for a corporate en-
tity are considered to be reasonable starting points in the process.

One required standard which does not fit into the above proce-
dures is that of a code set (also called a lexicon or vocabulary)
which is a table of possible values for a data element, each entry
in the table having a well defined meaning. Code sets are typically
used to classify medical concepts for recording and indexing pur-
poses. The standards for the format and transmission of coded
health information can be set by the process outlined above, but
the development and maintenance of the set of codes, which can be
entered into the format and transmitted, is a constant process, as
new health care concepts which need to be coded are constantly
emerging. For this reason, code sets must be maintained by defined
organizations and not through the intermittent process of stand-
ards setting. The Committee believes that development and main-
tenance of consistent code sets are critical for the future develop-
ment of computer-based patient record systems and that the Sec-
retary should specify them and fund them accordingly.

Code sets for various areas are now maintained by different orga-
nizations, some public and some private. In general, there is no
single entity that has covered enough of the biomedical field with
a high quality vocabulary for clinical and research terms, but there
are a large number of excellent efforts that each cover a smaller
part of the biomedical domain. The best global effort to date has
been to create an “umbrella” mechanism that coordinates and
cross-links the best of the specialized efforts. Under congressional
funding, the National Library of Medicine (NLM), part of the Na-
tional Institutes of Health (NIH), has created such a compendium
or thesaurus called the Unified Medical Language System (UMLS)
Metathesaurus. The Metathesaurus not only cross-links different
clinical code sets, but also relates them to the language used in
practice guidelinesvand the latest scientific literature, thus support-
ing links between patient record systems and other information
that can improve health care decisions. Further, since no Federal
or private agency coordinates current health care vocabulary ef-
forts, it is critical that one agency be designated to serve this func-
tion and to ensure that there are efficient mechanisms for updating
and distributing code sets needed by computer-based patient record
systems.

In particular, the NLM should be designated by the Secretary as
the agency responsible for ensuring the existence, regular mainte-
nance, and efficient distribution of code sets suitable for all ele-
ments of computer-based patient records. This will stabilize this
critical component of computer-based patient record systems and
encourage their development by private enterprise. In carrying out
this responsibility, the NLM should establish and be advised by a
scientific Clinical Language Advisory Group, composed of experts
from the private sector and relevant Federal agencies within
DHHS, DOD, and the VA. The NLM may also enter into agree-
ments with private sector groups, other Federal agencies, inter-
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national organizations, or foreign governments as appropriate to
achieving these objectives.

Information transaction standards

The Secretary is directed to use the general process described
above to adopt standards for conducting electronically over the net-
work the usual financial and administrative transactions of health
care. Special attention is paid to developing standards for electronic
coordination of benefits, because it involves several parts which
must be coordinated to operate correctly. Standards for the trans-
mission and authentication of electronic signatures are also re-
quired to cover legal requirements on transactions required by this
Act as well as for prescriptions and electronic medical records.

Timetables for adoption of standards

The Secretary is expected to adopt existing standards for data
elements within 9 months of enactment. The Secretary is expected
to adopt additional standards that are currently under develop-
ment within 2 years. Standards for the electronic medical record
are complex and difficult to achieve, but are an extremely impor-
tant step toward encouraging the development of these systems.
The Secretary is instructed to adopt an initial set of such standards
after 2 years but within 7 years.

The Committee expects that the system of standards will evolve
over time to keep pace with technology and the sophistication of
the health information network. On the other hand, if standards
are changed too often, it becomes inefficient for network partici-
pants who must comply with each new standard. Therefore, the
Secretary is instructed to review and make changes to the stand-
ards (other than code sets) no more frequently than every 6
months, after the first year. Ideally, changes should not be required
any more often than annually, but the Committee felt that the Sec-
retary needed some flexibility in this area. The intent is to limit
changes which would typically require program or format changes
but not to limit additions to code sets, which typically only require
updates to tables to describe new or more precise concepts. Code
set additions would be allowed anytime they are deemed helpful.
Major structural changes in code sets would have to follow the
above timetable for other standards. Modifications to code sets
must include instructions on how to preserve the meaning of pre-
viously encoded information. The Secretary is permitted to conduct
demonstration projects and cost analysis in evaluating the consist-
ency of adopted standards.

Requirements with respect to certain transactions and information

All health plans, including Federal and State plans, and all
health care providers are required to participate in the health in-
formation network either directly or through a contract with a cer-
tified health information network service. Providers may also get
plans to satisfy the requirements on their behalf. Plans and provid-
ers are responsible fer conducting claims transactions (including co-
ordination of benefits and eventually claims attachments), or for
providing encounter information in the case of providers who do
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not submit claims, and for responding to authorized inquiries for
information standardized under this subtitle. '

In addition, plans are required to conduct transactions electroni-
cally over the health information network for enrollment; eligibility
determination; claims status; payment and remittance advice; pre-
mium payments; first report of injury; and referrals, certification,
and authorization. Submissions of quality information in standard
formats are also required. Co-ops are required to accept electronic
enrollments and premium payments.

The intent here is not to force employers or co-ops to submit en-
rollments or payments electronically, but to make sure that all
plans and co-ops will accept electronic enrollments and premium
payments from those who want to take advantage of the capability.
Likewise, providers would have the option to make electronic eligi-
bility determinations, claims status inquiries, electronic payments,
and electronic referral authorizations with any plan. It is expected
that when offered by all plans, the savings and convenience will
quickly convince all providers to participate voluntarily.

Coordination of benefits presents a special situation which, to be
effective, requires four elements. Electronic eligibility determina-
tion must be available for all enrollees in all plans, first reports of
injury must be submitted by all employers when workers are in-
jured on the job (these serve as retrospective enrollments for work-
er’'s compensation cases), a standard algorithm for determining the
hierarchy of obligors for claims must be established by the Sec-
retary and, all claims must be submitted electronically for process-
ing against this algorithm and thus routed to appropriate payers.
It is the intent of the Committee to require all four elements.

The Medicare and Medicaid Coverage Data Bank enacted by
OBRA 93 is delayed and then repealed at the beginning of this sub-
title. Its function is replaced through the above requirement on all
health plans to ensure the electronic availability on the health in-
formation network of standardized enrollment and eligibility infor-
mation on every covered individual. In addition, certified health in-
formation network access services would be capable of performing
automated electronic coordination of benefits and responding to
queries from health care providers and health plans, in standard-
ized transactions as defined by the Secretary, regarding the enroll-
ment and coverage for any individual under any health plan. The
required coordination of benefits described above implements, in an
automated way, the intention of the original language.

Timetables for compliance with requirements

All health care providers and plans are required to participate in
the health information network within 12 months after the Sec-
retary adopts standards for doing so. The Secretary will determine
the grace period for modifications to standards in the range of 90
days to 12 months, depending on the nature and extent of the
modifications and the amount of time needed to comply.

Accessing health information for authorized purposes

Plans and providers are required to make certain standard data
available electronically on the health information network to au-
thorized inquiries, such as those for research, quality evaluation,
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and public health. The Secretary is directed to adopt technical
standards for requests for standard health information which as-
sure that the request is authorized under the privacy law (subtitle
C) or that it is a request for health information that is not pro-
tected under the privacy law (subtitle C) because individuals can-
not be identified.

Health information protection organizations are expected to pro-
vide non-identifiable health information to government agencies
under standard government procurement rules. Health plans and
providers are required to provide to such a health information pro-
tection organization the information necessary to respond to a gov-
ernment inquiry at a cost not to exceed the cost of accessing and
transmitting the information. This requirement is reciprocated so
that a health information protection organization that gets a gov-
ernment contract does not have unfair advantage over its competi-
tors in using the information for other purposes.

Responding to access requests

The Secretary, through the general standards setting process,
will adopt a mechanism for responding to requests made of the dis-
tributed database of health information made available by health
care providers and health plans. These standards only apply to the
access of data elements for which the Secretary has adopted stand-
ards under this subtitle. Providers and plans are required to re-
spond in a timely manner. If the provider or plan has predeter-
mined that they will not answer requests for information of the
type being requested, they must respond in a timely manner with
an explanation, in a standard form, of the specific reason for being
unable to respond with the requested data. The intent here is to
preserve the denominator in research and other inquiries by distin-
guishing between information requests that have not been received,
responses that have not been sent or received, and failures to pro-
vide health information because of some considered reason.

Length of time information should be accessible

There is no practical limit on the amount of textual information
that can be kept on-line. A private practitioner can preserve the
complete electronic medical record in textual form for every patient
in the practice on a single disk drive. Larger installations would be
expected to use a hierarchical storage architecture which allows
preserving older materials on-line but on slower, less expensive de-
vices. Visual information, for example, takes much more digital
storage space to preserve, so the Secretary is directed to adopt
standards with respect to the length of time each type of healith in-
formation should be kept accessible (on-line) through the health in-
formation network.

Timetables for adoption of standards and compliance

The Secretary is required to adopt initial standards for health in-
formation access within 9 months of enactment. Modifications are
limited to once every 6 months, after the first year, and will be ef-
fective on adoption.
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Standards and certification for health information network services

The Secretary is instructed to establish standards and proce-
dures for certifying State operated or private entities called health
information network services to perform the intermediary functions
which implement the network. Health information trustees may
not disclose protected health information to such entities if they
are not certified. Certified entities are required to follow all the
standards and requirements adopted by the Secretary, to coordi-
nate their services and facilitate the health information network,
to make public disclosure of measures their performance, to main-
tain the highest practicable security procedures for handling health
information, and to have policies and procedures in place which iso-
late their activities and information processing to prevent access by
any larger organization of which they may be part.

While the Committee was reluctant to impose a regulatory bur-
den on these entities, it was believed to be necessary primarily to
ensure that any entity that processes sensitive, individually identi-
fiable health information meet necessary requirements to ensure
that patient privacy is protected. The certification serves three ad-
ditional purposes., First, certification allows a plan or provider to
contract with such services with the understanging that they have
been judged to possess the competence to do what they claim they
can do, a judgment most providers are in no position to make. Sec-
ond, such a plan or provider would not be held liable under the pri-
vacgv law (subtitle C) if a certified service violated those provisions.
And third, revocation of certification or conditional certification
would ensure compliance, since entities which are not certified can-
not have access to the health information network.

It is expected that health information network services will not
typically perform all of the functions listed and that some appro-
priate new functions may arise over time. Certification is intended
to specify exactly which functions a health information network
service is certified to perform and such certified functions may be
added and dropped over time. ;

Within 12 months of enactment, the Secretary will establish this
certification procedure, but it is expected that one or more private
sector groups will emerge to perform this function for a fee imposed
on applicants and that the Secretary will designate them to con-
duct the certification. Certification would not be lost unless willful
neglect or refusal to correct problems was evident. Although the en-
tities are required to get recertified every 3 years, the Committee
fully expects the Secretary to devise a certification process that im-
poses as little burden as practical. The process is expected to be
one of providing a standaré) set of information on qualifications and
past performance and not of site visits or inspections unless an
audit is justified by complaints, evidence of poor performance, or
other routine investigations.

Ensuring availability of information

When a health plan or health care provider does not have the
ability to transmit standard data elements directly or does not
have access to health information network services, the Secretary
is instructed to help make their health information available for
disclosure electronically. Since access to a health information net-
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work service is not restricted by geography, the intent here is not
to have the Secretary perform these functions but to establish pro-
cedures for providing assistance to the plan or provider in meeting
their obligations under this subtitle. This may include technical as-
sistance, helping the plan or provider make contact with a willing
service organization, or temporary financial assistance.

General penalty for failure to comply with requirements and stand-
ards

All participants are expected to comply with standards and sub-
missions of required transactions within a reasonable time unless
specifically waived or excluded. The Secretary shall impose a pen-
alty of not more than $1,000 for each violation of health informa-
tion network standards and requirements. There is sufficient flexi-
bility that penalties are not expected to be imposed unless willful
neglect is evident. The Secretary may provide technical assistance
as necessary to those unable to comply. Additional penalties are
imposed for violations of the privacy law under subtitle C.

Imposition of additional requirements

Health plans and providers may not impose additional data
transmission requirements or standards beyond those adopted by
the Secretary unless they are mutually agreeable by all parties or
a waiver is granted. The intent is to prevent haphazard require-
ments which add significantly to the administrative cost of doing
business without a justifiable reason. The waiver procedure is in-
tended to allow valuable additions that are justifiable. An anony-
mous reporting mechanism allows a party experiencing a violation
of this process to file a report without being subject to retaliation.

Effect on State law

Requirements of this Act would preempt contrary or more strin-
gent State laws, including provisions that require health records to
be maintained in written, rather than electronic, form. The Sec-
retary may exempt provisions, including those necessary to prevent
fraud and abuse related to controlled substances.

Health information continuity

States are required to obtain and secure any standard data that
may be abandoned by a health care provider or plan when such an
entity ceases to exist or is unable to make data available as re-
quired. In cases where the information is maintained under con-
tract by a health information network service, and that service is
decertified, ceases to exist, or is unable to make such data avail-
able, the information will be transferred to another certified health
information network service as designated by the Secretary.

Protection of commercial information

The Committee understands that requirements which cause dis-
closure of trade secrets would be anti-competitive, which is not the
intent of this subtitle.
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Payment for health care services or health plan premiums

This statement assures that this subtitle does not prevent indi-
viduals from paying their medical bills or premiums by credit card
if they choose to do so. It is not intended to apply to other situa-
tions, such as payments to providers by plans, or premium pay-
ments to plans or co-ops from employers.

Health security cards

Through the general standards setting process, the Secretary is
directed to adopt a standard format for a ﬁealth security card and
for the information which may be encoded on it electronically. The
card must be durable with a useful life of at least 5 years, resistant
to counterfeiting, able to store some information electronically, and
cost-effective to produce and use in any health care location.

The electronically encoded information to be required by the Sec-
retary will be the minimum to help identify the individual, but the
Secretary may set standards for other types of information that
could help with the main purpose of the card, easing access to
health care and paying for it. Although the card described in this
provision is technology neutral, the committee has in mind some-
thing like a credit card or driver’s license. It is not in any way in-
tended to imply the use of an expensive device with the capacity
to store significant amounts of information. Since this subtitle re-
quires every provider and every plan to be connected to an elec-
tronic network, the network should be the only source of personal
or health information that may change over time for an individual.

The individual’s normal SSN is required to appear on the face of
the card as part of the identification information, but their health
information would be stored under an encrypted form of the SSN
called the “personal health identifier” or PHI. The PHI is required
to be included in the information encoded electronically on the card
but would not appear in human readable form on the card. Using
this standard, plans will be responsible for issuing cards. Plans
may elect to add their own encoded information on their enrollees’
cards as long as they follow the standards issued by the Secretary.
On request, plans are require to print out the encoded information
on an individual’s card and give them a copy.

Misuse of health security card or personal health identifier

A person who requires the display or use of the health security
card for purposes other than obtaining or paying for health care or
who counterfeits a health security card faces a fine of up to $25,000
and a prison term of up to 2 years. The same is true of a person
who requires disclosure of or use of a personal health identifier for
a purpose not authorized by the Secretary.

Direct billing for clinical laboratory services

Claims for clinical laboratory services must be submitted directly
to a plan.

Authorization of appropriations

The standards setting process, which forms the critical part of
Federal participation in the health information network: requires
continuous support. Improving the SSA enumeration system to
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handle the increased demand for accuracy and speed of issue of
health identifiers must be funded. The additional effort by NLM to
coordinate code set development and integration will require about
$20 million per year. These sums and any other sums which may
be necessary to carry out the purposes of this subtitle are author-
ized to be appropriated.

General requirement on Secretary

The Secretary is required to rely on the work of the Health Infor-
mation Advisory Committee in complying with this subtitle. Con-
sultation with other Federal agencies involved in standards setting
in the health field, such as the VA, is also required.

Health Information Advisory Committee

In carrying out her duties under this part, the Secretary will con-
sult with an Advisory Committee consisting of 15 members from
the private sector including providers, consumers, and experts with
practical experience in developing and applying health information
and networking standards. The members and the chair would be
appointed by the President and serve staggered, 5 year terms with
some initial appointments made for less than 5 years. Procedures
and requirements are included for vacancies, conflicts of interest,
meetings, and quorum determination.

The Committee expects members to represent different profes-
sions and geographic areas, including urban and rural areas, and
have the experience, expertise, and ability to represent all elements
of the healthcare industry to appropriately assist the Secretary to
meet the requirements of this subtitle. Members of the committee
are expected to be nominated from the following groups: national
organizations representing health care providers, manufacturers of
healthcare products, healthcare financial managers, medical record
managers, health informatics professionals, State health depart-
ments and public health officials, health information system ven-
dors, government healthcare programs, healthcare fiscal
intermediaries, health insurance industry, the business community,
healthcare coalitions, consumer groups, labor, and the elderly.

The Committee is empowered to hold hearings, take testimony,
and receive evidence to allow it to function as required. It will func-
tion in a manner similar to the Prospective Payment Assessment
Commission.

The Committee will submit an annual report to Congress and the
Secretary detailing the status of the health information network,
the savings and costs of the network, the activities of those using
the network and the extent to which they are using standards to
work together to meet their needs, the extent to which privacy and
security protections are being met, the number and types of pen-
alties assessed, the quality of information being received by govern-
ments, problems with implementation or timing of standards adop-
tions, and any legislative recommendations related to the health
information network. The Committee will be funded and act until
otherwise provided by law.



80

Grants for demonstration projects

The Secretary may make grants for demonstrations projects to
promote the development and use of electronically integrated, com-
munity-based clinical information systems and computerized pa-
tient record systems. An Institute of Medicine study cautioned that
“merely automating the form, content, and procedures of current
patient records will perpetuate their deficiencies and will be insuf-
ficient to meet emerging user needs.” It is not enough that the Sec-
retary set standards for health information and that the private
sector automate the health information using those standards. The
goal of being able to build linkages of longitudinal, lifetime patient
data across the continuum of care in an operational system from
which, simultaneously, providers can practice, administrators can
administer, and researchers can conduct research, cannot be
reached without creating and testing new conceptual models. Dem-
onstration projects will provide the laboratory setting in which
process models and global data models for the computer-based pa-
tient record can be integrated with operational clinical decision
support and new methods for expressing and encoding medical con-
cepts. If these things can be integrated and used to express medical
concepts and processes well enough to support the paperless prac-
tice of medicine, then the administrative and monitoring require-
ments will be automated with little additional cost.

The Secretary is given broad authority to determine which appro-
priate demonstrations to fund, concentrating not on the develop-
ment of new technologies, but on the practical integration, testing,
and use of existing technologies in the real-world practice of
healthcare in the community.

Effective date
Upon enactment.

Sec. 402. Privacy of Health Information
PRESENT LAW

Present Federal law provides protection for the medical records
held by federally funded drug and alcohol abuse treatment pro-
grams.

COMMITTEE PROVISION
Findings and purposes

The improper disclosure of personally identifiable health infor-
mation can cause harm to the individual and the possibilities for
improper disclosure are aggravated by increasing broad access to
health information from automated data banks, particularly the
federally funded health care systems, Medicare, and Medicaid. The
intent of this subtitle is to protect the privacy of persons with re-
spect to individually identifiable health information, whether oral
or recorded in any form or medium.

Definitions

‘Protected health information’ is any information that relates to
the physical or mental health of an individual, the provision of
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health care to the individual, or the payment for such health care.
Someone who holds such protected information is called a ‘health
information trustee.’ Heaith information trustees include health
care providers, health plans, life insurers, schools and universities,
health oversight agencies, and employers. A health information
network service that is certified by the Secretary is also a trustee,
although it cannot disclose any protected health information except
when acting as an agent of another trustee.

An ‘institutional review board’ is a board established in accord-
ance with regulations of the Secretary in a private research institu-
tion or a government agency to review proposed research projects
for the protection of human subjects.

General limitations on disclosure

The general rule is that a trustee, including officers, employees
and agents of the trustee, cannot disclose protected health informa-
tion unless specifically allowed by this subtitle. All health informa-
tion that could reasonably be related to a specific individual would
be protected from disclosure. These protections would apply, re-
gardless of form or medium, whether kept in paper files or in elec-
tronic databases, whether retained in doctors’ offices or insurance
company files, or available from an information system or over a
computer network.

Every disclosure of protected health information allowed by this
subtitle is limited to the minimum necessary to accomplish the pur-
pose for which the disclosure is made. The Secretary may issue reg-
ulations to implement this restriction.

All disclosed protected health information must be identified as
protected and subject to this subtitle. Protected health information
about an individual cannot be redisclosed or used for another pur-
pose and cannot be used against the individual unless specifically
permitted by this subtitle. The Secretary may issue regulations to
protect information in which the health care provider is identified
to promote the availability of health care services.

In allowing trustees to charge a reasonable fee for the disclosure
and reproduction of health information, the Committee intends this
to mean that the costs of labor, materials, and duplication should
be paid for by the requester, but that the trustee should make no
profit from this activity.

Authorizations for disclosure of protected health information

The subject of protected health information may authorize disclo-
sure of the information under circumstances that ensure the au-
thorization is a knowing and meaningful choice, that circumscribe
the uses of the disclosure, and that allow for time limitation and
revocation of permission. This means that the individual must sign
an authorization form which says that they have read a separate
form on which the person who will receive the protected health in-
formation has described the disclosures they intend to make, nam-
ing or describing the person who will disclose the information, the
information to be disclosed, and the person who will receive the in-
formation. The authorization must specify an expiration date of 2
years or less. The authorization may be revoked or amended at any
time. The limitation on authorizations requested in connection with
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the provision of health care are to prevent any coercion on the part
of the provider. Note that with this law, there is no longer a need
for routine authorizations for health care because the normal busi-
ness of health care and payment for health care is permitted with-
out authorization.

The Secretary is required to develop model requests for author-
ization for disclosure and model statements of intended disclosures
which are structured to serve these purposes. A copy of the author-
ization must be maintained as part of the information disclosed.

The Secretary is required to establish a procedure for obtaining
protected health information on a deceased individual when there
is no individual representative such as a next of kin.

Certified health information network services

A health information trustee may disclose protected health infor-
mation to a certified health information network service acting as
an agent of the trustee for any purpose permitted by this provision.
The health information network service, acting as an agent of a
trustee, may redisclose the information to another person, as per-
mitted under this provision tc facilitate the completion of the pur-
pose for which the information was disclosed to the service.

A health information trustee may disclose protected health infor-
mation to a certified health information protection organization for
the purpose of creating non-identifiable health information.

Disclosures for treatment and financial and administrative trans-
actions

Disclosures of protected health information to a provider for the
purpose of rendering care to the individual are not limited unless
the individual has previously objected in writing. This is necessary
to permit health care providers to share relevant information in the
process of diagnosis and treatment. A provider or employer may
disclose protected health information to a plan for the purpose of
paying for, or reviewing the payment for, health care. A plan may
likewise disclose such information to providers or other plans for
the same purpose.

Next of kin and directory information

A provider may disclose protected health information to the next
of kin, the individual’s representative, or an individual with whom
the individual has a close personal relationship if the individual
has not objected and the information is about health care currently
being provided to that individual. A provider may disclose the loca-
tion and general health status of a named individual if the person
has not objected. Health trustees may disclose protected health in-
formation to assist in the identification of a deceased individual.

Emergency circumstances

A trustee may disclose protected health information in an emer-
gency to protect the health or safety of an individual from immi-
nent harm, but the disclosure can only be make to people who need
it to take action to protect the individual at risk.
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Oversight

A trustee may disclose protected health information to a health
oversight agency to deter, uncover, and remedy health care fraud
and other abuses of the health care system. Except for an action
or investigation arising out of receipt of health care or payment for
health care, no information about an individual disclosed for over-
sight purposes can be used in an action against the individual.

Public health

A trustee may disclose protected health information to meet the
requirements of public health authorities and the need for disease
and injury reporting, public health surveillance, and public health
investigations or interventions.

Health research

A trustee may disclose protected health information to a health
researcher if the research project is judged by an appropriate insti-
tutional review board to require the information an(i) to be of suffi-
cient importance as to outweigh the intrusion into the privacy of
the individual. If the research project requires direct contact with
the individuals identified in the information, the institutional re-
view board must also judge that the contact is necessary and that
it will involve the minimum of risk to the individual. If the infor-
mation is to be disclosed using the health information network, the
approving review board must be one certified by the Secretary to
do so. The Secretary will issue regulations for certifying such insti-
tutional review boards which have the qualifications to protect the
confidentiality of research subjects. The researcher is obliged to de-
stroy the individual identification information as soon as possible
a}x;d to take appropriate precautions to keep it confidential until
then.

Judicial and administrative purposes

If an individual places their physical or mental condition in issue
in a 3udicial or administrative proceeding or undergoes a court-or-
dered physical or mental examination, a trustee is permitted to dis-
close sucg health information to the court.

Law enforcement

A trustee may disclose protected health information to a law en-
forcement agency with written certification as to the need for such
information for use in an investigation of a trustee, in the identi-
fication of a victim or witness, or in an investigation of criminal ac-
tivity against the trustee or on premises controlled by the trustee.
The disclosed information cannot be used against the identified in-
dividual unless the action is directly related to the purpose for
which the information was obtained.

Government subpoenas and warrants

A trustee may disclose protected health information in response
to a government subpoena or warrant. The disclosed information
cannot be used against the identified individual unless the action
is dié'gctly related to the purpose for which the information was ob-
tained.
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Access procedures for law enforcement subpoenas and warrants

A government authority cannot obtain protected health informa-
tion unless there is probable cause to believe that the information
is relevant to a legitimate inquiry. Within 30 days of when a war-
rant is served, an individual must be notified of any protected
health information so obtained. A copy of a subpoena must be
served on the individual, together with a notice of the individual’s
right to challenge, 15 days before the government can obtain pro-
tected health information. The government may apply to the court
for delay of notification in special cases.

Challenge procedures for law enforcement subpoenas

A protocol is specified under which an individual may challenge
a government subpoena or warrant for protected health informa-
tion within 15 days of notice, including the requirement that the
need for the information outweighs the intrusion into the individ-
ual’s privacy.

Private party subpoenas

A trustee may disclose protected health information in response
to a private party subpoena.

Access procedures for private party subpoenas

A copy of a subpoena must be served on the individual, together
with a notice of the individual’s right to challenge, 15 days before
the private party can obtain protected health information.

Challenge procedures for private party subpoenas

A protocol is specified under which an individual may challenge
a private party subpoena for protected health information within
15 days of notice, including the requirement that the need for the
information outweighs the intrusion into privacy.

Establishment of safeguards

The Committee expects health information trustees to take all
reasonable precautions to ensure the integrity and confidentiality
of protected health information. The Secretary is directed to pro-
mulgate regulations regarding the type and level of security meas-
ures trustees are expected to adopt.

Accounting for disclosures

Ideally, the Committee would prefer that every disclosure of pro-
tected health information be documented as outlined in this provi-
sion, but the additional burden of recording and storing such docu-
mentation is considered to be prohibitive. Therefore, the Committee
has taken the tack of requiring all trustees to record disclosures by
exception, that is, those disclosures which are not routinely part of
that trustee’s business. Understanding that each type of trustee
has a different definition of what is routinely part of doing busi-
ness, the Committee has instructed the Secretary to issue guide-
lines to help trustees determine the exceptional circumstances in
which they are required to record disclosures.
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Inspection of protected health information

Within 30 days of a written request, a health care provider or
health plan must permit the subject of protected health informa-
tion or their representative to inspect and get a copy of records of
such information through their health care providers. The plan or
provider may offer to explain or interpret these records. The plan
or provider must determine the identity of previous providers or ob-
tain previous records on behalf of the individual if requested in
writing. There are specific exceptions and procedures to follow in
cases of mental health treatment notes, information about others,
expected endangerment to life or safety, confidential sources, or un-
related administrative information. Plans and providers may re-
quire a cost reimbursement for providing such services.

Individuals also have the right to prohibit the disclosure of sen-
sitive and personal information so that it would not be included in
t{lle health information that providers are otherwise permitted to
share

Amendment of protected health information

Within 45 days of a written request, a health care provider or
health plan must respond to a request by an individual to correct
or amend a record of health information by either making the cor-
rection or amendment or following a prescribed process for dealing
with disagreements.

Notice of information practices

A health care provider or health plan must prepare and dissemi-
nate a notice regarding the personal rights of an individual, as de-
scribed above, and the provider or plan’s procedures for the exer-
cise of those rights. The Secretary is required to develop a model
for such a notice.

Standards for electronic documents and communications

Most of this legislation about privacy of health information was
written assuming that the protected health information and the
documents involved in disclosing it were all done in writing on
paper. The intent of the Committee, however, is that as much as
possible of the storage and disclosure of protected health informa-
tion will be done electronically, so the Secretary is instructed to
adopt and promulgate standards by which all the situations de-
scribed in this may be executed totally electronically.

No liability for permissible disclosures

A disclosure permitted by this subtitle will not be cause for liabil-
ity under common law.

No liability for institutional review board determinations

Review board members and their institutions will not be liable
for the good faith decisions of the board.

Good faith reliance on certification

If a health information trustee legally discloses protected health
information to a certified health information network service which
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subsequently violates this subtitle, the originating trustee will not
be held liable. '

Civil penalty

A trustee who substantially fails to comply with this subtitle will
be subject to a civil penalty of up to $10,000 per violation.

Civil action

An individual aggrieved by conduct in violation of this subtitle
may bring civil action commencing no more than 3 years after the
violation was, or should have been, discovered.

Wrongful disclosure of protected health information

Penalties for knowingly violating this subtitle range from fines of
up to $50,000 and prison terms of up to one year for wrongful dis-
closure or obtaining of protected health information, to fines of up
to $100,000 and prison terms of up to five years for violations com-
mitted under false pretenses, to fines of up to $250,000 and prison
terms of up to ten years for offenses committed with intent to sell
protected health information for commercial advantage or personal
gain.

Relationship to other laws

This subtitle preempts State law, except for laws relating to pub-
lic health or mental health or the reporting of vital statistics, abuse
or neglect, or infectious diseases.

Rights of incompetents

The rights of individuals declared incompetent by a court are ex-
ercised by their representative. A health care provider may also
make such a determination.

Rights of minors

All the rights of individuals under the age of 14 years of age are
exercised by their parent or legal guardian. The rights of individ-
uals of from 14 through 17 years of age may be exercised by either
themselves or their parent or legal guardian. Persons 18 years of
age and older, and those who have the legal right under State law
to apply for and obtain medical care, shall exercise their own
rights.

Effective date
Upon enactment.
Title V—Malpractice and Fraud
Subtitle A—Federal Tort Reform
Sec. 501. Federal Tort Reform
PRESENT LAW

Under current law, malpractice claims are generally resolved
under State law.
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COMMITTEE PROVISION

Federal malpractice reforms would preempt inconsistent State
laws except to the extent such laws permitted additional defenses
to malpractice actions, imposed greater limitations on attorney
fees, or imposed greater restrictions on non-economic or punitive
damages. The Federal malpractice provisions would govern actions
in State or Federal courts but would not establish any new basis
for bringing malpractice actions in Federal court.

Participating States would be required to establish alternative
dispute resolution (ADR) procedures and malpractice claims could
not be brought in court until the claims had gone through and
reached a final resolution under the plan’s procedures. After the
ADR procedure was completed, either party dissatisfied with the
result could contest the ADR decision in court to the extent per-
mitted under State law. That party could bring a lawsuit to seek
damages or other redress permitted under State law. If such a per-
son receives a worse result or damages one-third below what had
been awarded in the ADR proceeding, that party would be required
to pay the costs and attorney fees of the other party for the court
action.

Contingency fees paid to attorneys would be limited to a sliding-
scale schedule, with the proportion to the attorney declining from
33 3 percent of the first $150,000 to 25 percent of awards beyond
$150,000.

The total amount of damages for noneconomic losses from an in-
jury would be capped at $250,000, indexed annually by the CPL
Traditional rules of joint and several liability would be modified to
limit the liability of each defendant for punitive or noneconomic
damages to a proportion equal to that person’s level of responsibil-
ity, to be determined by the trier of fact. Seventy-five percent of pu-
nitive damage awards would be paid to the State for licensure, cer-
tification, and other activities to improve the safety and quality of
care.

The Secretary of HHS would be authorized to conduct dem-
onstration projects on no-fault approaches to medical liability.

Effective date
Causes of action arising after January 1, 1995.

Subtitle B—Expanded Efforts to Combat Health Care Fraud and
Abuse Affecting Federal Outlay Programs

PRESENT LAW

Health care anti-fraud trust fund
No provision.

Sanctions for fraud that affects Federal outlays

Title XI of the Social Security Act provides penalties for health
care fraud and abuse within the Medicare and Medicaid programs.
These penalties include exclusion from participation in the pro-
grams and the imposition of civil monetary penalties and criminal
penalties. The Office of the Inspector General of HHS and the At-
torney General are responsible for investigating and prosecuting
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such violations. State agencies also provide health care fraud con-
trol programs to restrict fraud and abuse within the Medicaid pro-
gram.

COMMITTEE PROVISION

Part I (secs. 511-514)—Improved enforcement and creation of health
care anti-fraud trust fund

A Federal Outlay Program Fraud and Abuse Control Account
would be created in the Health Security Trust Fund to contain a
portion of administrative penalties and assessments imposed under
the Social Security Act, civil monetary penalties imposed under
this Act, and other penalties paid for related violations and actions.
In any year, the account would receive the first $75,000,000 in col-
lections plus 50 percent of any additional amounts. Amounts in the
account would be available without appropriation and could be
used by the Secretary and the Attorney General to cover the costs
of prosecutions, investigations, audits, inspections, provider and
consumer education and advisory opinions, and other activities to
control fraud affecting Federal outlays. Such funds are intended to
be supplementary to appropriated operating budgets of the agen-
cies. The Secretary and Attorney General would submit an annual
report to Congress on the revenue generated and disbursed by the
account. The Inspector General would be authorized to retain and
use any funds paid to reimburse for the costs of conducting inves-
tigations. An “HHS Office of Inspector General Asset Forfeiture
Proceeds Fund,” to be administered by and continually available to
the Inspector General for investigations, would be established in
the Treasury. Funds transferred from the Department of Justice
from forfeitures would be deposited in the fund. A program of re-
wards for information leading to prosecution and conviction of a
person for a Federal health care offense would be established.

Part II (sec. 521-523)—Civil penalties and rights of action

The Secretary of Health and Human Services and the Attorney
General would be required to establish a joint program to coordi-
nate efforts and take actions to control fraud and abuse affecting
Federal outlay programs.

The Secretary of HHS would be authorized to impose civil mone-
tary penalties for actions affecting Federal outlays, including ones
that are similar to those that would subject a person to a penalty
under specific provisions of section 1128A of the Social Security
Act. The Secretary would generally follow procedures and provide
for appeals as would be required for similar proceedings under sec-
tion 1128A of the Social Security Act, or the State in which the
plan is located could initiate such a proceeding.

The Secretary of HHS would be required to exclude from partici-
pation in a health plan for not less than five years an individual
or entity convicted of violations described in section 1128(a) of the
Social Security Act, as amended to include actions affecting Federal
outlays under this Act. The Secretary would be authorized to ex-
clude from participation in a health pian for periods of different du-
ration an individual or entity convicted of violations described in
specified subsections of section 1128(b) of the Social Security Act,
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as amended. The Secretary would be required to provide notice of
exclusions to health plans, State health care administrative agen-
cies, and State licensing agencies. Provision would be made for pro-
viding notice, hearings, and judicial review of exclusions.

Part III (secs. 531-541)—Additional amendments

A number of related amendments to conform and strengthen the
anti-fraud and abuse provisions under the Social Security Act
would also be made. A “health care offense” would be defined as
a violation of specified sections of title 18 of the United States
Code, of the Social Security Act, of ERISA, and of the Food Drug
and Cosmetic Act, including certain sections as amended in the
Health Security Act. Title 18 of the United States Code would be
amended to define health care fraud and other offenses related to
health care. Section 3729 of title 31 of the United States Code
would be amended to provide that false claims for payments by
health plans shall be considered false claims subject to the provi-
sions of the False Claims Act.

Effective date
January 1, 1996.

Title VI—Medicare, Medical Education, and Medicaid
Subtitle A—Medicare
PART [—-Ri1SK CONTRACTING ENTITIES

Sec. 601. Improvements in risk contracts
PRESENT LAW

Approximately 5 percent of beneficiaries are enrolled in health
maintenance organizations (HMOs) under risk contracts with Med-
icare. In order to enter into Medicare risk contracts, health plans
are required to meet standards established in Section 1876 of the
Social Security Act. Included among those standards is a require-
ment that a health plan be a federally qualified health mainte-
nance organization or provide members with at least the following
health care services: physicians’ services, inpatient hospital serv-
ices, laboratory, X-ray, emergency and preventive services, and out-
of-area coverage. Under risk contracts, Medicare pays HMOs 95
percent of the estimated amount it would have cost to provide Med-
icare benefits to demographically comparable beneficiaries in the
same county who had not enrolled in an HMO. The payment
amount is the average adjusted per capita cost (AAPCC).

COMMITTEE PROVISION

Standards for contracts

Certified standard health plans, as defined in Sec. 21004 of the
Social Security Act, would be permitted to enter into Medicare risk
and cost contracts if they meet revised standards established in
Sec. 1876 of the Social Security Act. The requirement that plans
be federally qualified health maintenance organizations would be
repealed. The existing requirement that a plan have at least 5,000
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enrollees would be retained, as would the Secretary’s authority to
enter into contracts with a plan serving fewer enrollees if the plan
primarily serves members residing outside of urbanized areas
(found in current Section 1876(g)(1)).

The existing standards for entering into a cost-based contract
(found in current Section 1876(h)) would be retained.

Individuals eligible to enroll

All Medicare beneficiaries entitled to benefits under Part A and
enrolled in Part B would be eligible to participate in a risk or cost
contract with a certified health plan that serves the area in which
the individual resides. Employer-based plans would be permitted to
restrict enrollment to certain classes of individuals designated by
the Secretary in regulations. Medicare beneficiaries with end stage
renal disease would be permitted to enroll in a certified standard
health plan with a risk or cost contract.

Enrollment

Eligible individuals would be permitted to enroll with a certified
standard health plan that has a contract under Section 1876 as
provided for in regulations (including enrollment through a third
party). Individuals would be permitted to terminate enrollment
during an annual enrollment period specified by the Secretary, if
the individual moves from the plan’s service area, or if other spe-
cial circumstances exist, as prescribed by the Secretary.

Requirements regarding marketing and enrollment

The existing provisions regarding marketing and enrollment
(found in current Section 1876(cX3)C)) would be retained. The Sec-
retary would also be required to develop and distribute compara-
tive materials regarding all certified standard health plans to indi-
viduals eligible to enroll in a contract under Section 18786.

Sources of payment from Medicare trust funds

The existing provisions regarding sources of payments to health
plans with contracts under this section (found in current Section
1876(a)(5)) would be retained.

Payment rules under risk contracts

Certified standard health plans entering into Medicare risk con-
tracts would receive a payment for each enrolled Medicare bene-
ficiary for each month of enrollment equal to the average Medicare
per capita rate for the plan’s service area, adjusted by the rate fac-
tor determined for each class of individual. The Secretary would be
required to define appropriate classes of individuals, based on age,
disability status, and other factors the Secretary determines to be
appropriate. The Secretary would also be required to determine
rate factors for each class of individuals to reflect differences in the
average per capita spending for benefits under Medicare Parts A
and B. The Secretary would be required to announce the rate fac-
tors to interested parties (in a manner designed to provide notice
to interested parties) not later than July 1 before the calendar year
concerned.
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Budget neutrality

The Secretary would be required to proportionately reduce the
amount of payments for risk contracts by an the Secretary deter-
mines necessary to assure that payments do not exceed those that
would otherwise have been paid if Section 601 of the Health Secu-
rity Act had not been enacted. In making such adjustments, the
committee intends that the Secretary take into account for costs in
a service area as compared to national costs.

Determination of average Medicare per capita rate

The Secretary would be required to annually determine the aver-
age Medicare per capita rate and announce this rate for each serv-
ice area by October 1 before the calendar year involved. The
monthly average Medicare per capita rate for a service area would
be equal to the sum of the plan component and the fee-for-service
component.

The plan component is defined as the sum of the following
amounts for each certified standard health plan: the amount of the
uniform monthly premium submitted by the plan to the Secretary,
adjusted by a factor the Secretary determines necessary to normal-
ize the difference in the distribution of individuals projected to be
enrolled in that certified standard health plan among the various
classes of individuals compared with the national distribution of all
classes of Medicare beneficiaries multiplied by a fraction (expressed
as a percentage). The numerator of tﬁe fraction is the number of
all individuals enrolled in the plan (projected by the plan, using ei-
ther historical experience or some other methodology developed by
the Secretary). The denominator is the number of all Medicare eli-
gible individuals in the service area.

The fee-for-service component is defined as the projected average
monthly per capita fee-for-service costs for the service area for
Medicare beneficiaries not enrolled in certified standard health
glans with contracts under Section 1876, adjusted by a factor the

ecretary determines necessary to normalize the difference in the
distribution of individuals projected to be enrolled in that certified
standard health plan among the various classes of individuals com-
pared with the national distribution of all classes of Medicare bene-
ficiaries, multiplied by a fraction (expressed as a percentage). The
numerator of the fraction is equal to the number of all Medicare
eligible individuals in the service area minus the number of indi-
viduals who are enrolled in certified standard health plans with
Medicare risk contracts. The denominator is equal to the number
of all Medicare eligible individuals in the service area.

Projected average monthly per capita fee-for-service costs are de-
fined as the amount (prorated to be expressed as a monthly
amount) that the Secretary prospectively estimates would be pay-
able for services covered under Parts A and B and other expenses
(including administrative expenses) if the services were provided by
other than a certified standard health plan with a Medicare risk
contract.

The Secretary would be required to base these estimates on ac-
tual experience of the service area. However, if the Secretary deter-
mines that the data in the service area are inadequate to make an
accurate estimate, the Secretary would be authorized to use the ac-
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tual experience of a similar area, with appropriate adjustments to
assure actuarial equivalence, including adjustments for demo-
graphics, health status, and the presence of specific medical condi-
tions.

Uniform monthly premiums and premiums for additional services

Each certified standard plan with a Medicare risk contract would
be required to submit a bid to the Secretary for the next calendar
year for each service area for which the plan has a risk contract.
The bid would be required to include the following: (1) the monthly

remium amount the plan intends to charge for Medicare bene-
iciaries enrolled in the plan and a projection of the plan’s enroll-
ment by class of individual; (2) the premium amount the plan in-
tends to charge for each class of individuals for the mandatory ad-
ditional services (described below); and (3) the premium amount
the plan intends to charge for each package of additional health
care services offered by the plan.

At least 45 days before the date for submitting bids, the Sec-
retary would be required to provide for notice to certified standard
health plans with risk contracts of proposed changes in the meth-
odology or benefits coverage assumptions. The Secretary would also
be required to provide plans with an opportunity to comment on
the proposed changes.

Payment rules for risk contracts

Each certified standard health plan with a Medicare risk con-
tract would be required to charge individuals enrolled in the plan,
for the duration of the individual’s enrollment, a fixed monthly pre-
mium equal to the uniform monthly premium amount and the pre-
mium amount for the additional mandatory services. An enrolled
individual would be responsible for paying the plan the difference
between the fixed monthly premium amount and the average Medi-
care per capita payment made to the plan.

The Secretary would be required to make monthly payments in
advance equal to the average Medicare per capita payment on be-
half of each enrollee. This payment amount may be retroactively
adjusted to take into account the difference between the actual
number of individuals enrolled in the plan and the number of indi-
viduals estimated to be enrolled at the time the amount of the ad-
vance payment was estimated.

The Secretary would also be authorized to make retroactive ad-
Justments to take into account individuals enrolled in a health plan
operated, sponsored or contributed to by an individual’s employer,
former employer (or the employer or former employer of the indi-
vidual’s spouse.

Rebates or contributions to supplemental health services

If the average Medicare per capita rate paid to a health plan ex-
ceeds the fixed monthly premium charged by the plan, the plan
would be required to either pay the excess amount to the individual
in the form of a rebate or contribute the excess to the premium
charged for additional health care services elected by the plan. The
determination of whether to receive a rebate or a contribution to
a supplemental health premium would be made by the plan. The
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committee intends that information about rebates or contributions
to supplemental health plans be supplied to Medicare beneficiaries
in written marketing materials so that the Secretary would have
an opportunity to review the materials. The committee further in-
tends that rebates given to individuals be treated as non-taxable
income,

Payment rules for cost contracts

The existing payment rules for cost contracts (found in current
Section 1876(h)) would remain unchanged.

Coverage of benefits under risk contracts

Certified standard health plans with Medicare risk contracts
would be required to provide enrolled Medicare beneficiaries with
services covered under Medicare Parts A and B for the uniform
monthly premium amount. They would also be required to provide
Medicare beneficiaries with three additional mandatory services:
(1) preventive health services as defined by the Secretary; (2) un-
limited inpatient hospitalization; and (3) waiver of the current
Medicare rule which stipulates that Medicare beneficiaries have an
inpatient hospital stay of 3 days before becoming eligible for post-
hospital extended care services under Section 1861(). Plans would
be required to charge a separate premium for these services. Plans
would be permitted to offer Medicare beneficiaries additional serv-
ices for another separate, additional premium.

The existing rules regarding the provision of medically necessary
care (fo&md in current Section 1876(c)8)(4) (A) and (B)) remain un-
changed.

Exception for national coverage decisions

The existing provision excluding the effects of a national cov-
erage decision on rates for the year in which the coverage decision
is made (found in current Section 1876(cX2)B)) remains un-
changed.

Cost-sharing requirements

Each certified standard health plan with Medicare enrolled indi-
viduals would be required to establish cost-sharing requirements
for Medicare beneficiaries that are not greater than the cost-shar-
ing requirements established for non-Medicare individuals enrolled
in the plan.

Enrollment periods

The existing provisions regarding enroliment periods (found in
current Section 1876(c)) would remain unchanged. A coordinated
open enrollment period would be authorized under Section 655 of
the Health Security Act.

Modification of the 50/50 rule

Each certified standard plan with a contract under Section 1876
would be required to have an enrolled membership, 50 percent of
which does not consist of Medicare or Medicaid enrollees. The Sec-
retary would be permitted to modify or waive this requirement if
the plan demonstrates that it provides for an adequate quality of
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care for beneficiaries by (1) meeting the quality standard for cer-
tified standard health plans imposed by the Health Security Act;
(2) meeting the fiscal soundness requirements under Title XIII of
the Public Health Service Act and any such requirements nec-
essary to remain a certified standard health plan for at least the
3 years immediately preceding an application for a waiver under
this section; (3) demonstrating successful operational experience as
a certified standard health plan with a Medicare contract under
Section 1876 for at least the 3 years immediately preceding an ap-
plication for a waiver under Section 1876; (4) demonstrating that
the number of individuals enrolled in the plan is at least 50,000
at the time of application for a waiver.

The Secretary would be permitted to accept quality performance
standards measured by private organizations acceptable to the Sec-
retary or organizations designated by the Secretary, including peer
review organizations.

The Secretary’s existing authority to suspend enrollment of Medi-
care beneficiaries in a plan (found in current Section 1876(f)(3))
would be retained. The Secretary would be permitted to terminate
the 50/50 requirement when the Secretary has determined that cer-
tified standard health plans have established alternative quality
assurance mechanisms that effectively provide sufficient quality
safeguards.

Prompt payment requirement

The existing requirement that health plans provide for prompt
payment of claims (found in current Section 1876(g)(6)A)) would be
retained, as would the existing provision permitting the Secretary
to provide for direct payment of claim in such cases (found in cur-
rent Section 1876(g)6)B).

Duration and termination of contracts; effective dates and terms of
contracts; powers and duties of the Secretary; and remedies

The existing provisions regarding duration and termination of
contracts; effective dates and terms of contracts; powers and duties
of the Secretary; and remedies (found in current Section 1876(i)1)
through (6) would be retained. Additional remedies available under
Subtitle H of Title I of the Health Security Act would also be avail-
able to Medicare beneficiaries enrolled in Medicare risk or cost con-
tracts.

Agreement with utilization and quality control peer review organi-
zations

The existing requirement that health plans with contracts under
Section 1876 enter into contracts with a utilization and quality con-

trol peer review organization (found in current Section 1876(i)X7))
would be retained.

Grievance procedures and appeals

The existing provisions regarding beneficiary grievances and ap-
peals (found in current Section 1876(c)5)) would be retained.
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Advance directives

The existing requirement that plans provide Medicare bene-
ficiaries with information regarding advance directives (found in
current Section 1876(cX8)) would be retained.

Special requirement regarding certain hospitals

The existing requirement regarding payments by a health plan
with a contract under Section 1876 on behalf of an enrolled individ-
ual receiving services from a hospital defined in Section
1886(d)(1)(B) of the Social Security Act (found in current Section
1876(¢X7)) would be retained.

Limit on charges for certain services

The existing provision limiting certain charges for services ren-
dered to Medicare beneficiaries enrolled in contracts under Section
1876 (found in current Section 1876(j)) would be retained.

Study on certified standard health plans with risk contracts

The Prospective Payment Assessment Commission and the Phy-
sician Payment Review Commission would each be required to
study and make recommendations to Congress on the following: (1)
ways in which enrollment in certified standard health plans with
Medicare risk contracts could be increased; (2) alternatives to the
current payment methodology that might encourage more organiza-
tions and beneficiaries to enroll in certified standard health plans
with Medicare risk contracts; (3) whether the demographic charac-
teristics and health status of beneficiaries enrolled in certified
standard health plans with Medicare risk contracts differs from
other individuals entitled to benefits under Medicare Part A and
enrolled in Part B; and (4) whether the volume and quality of care
rendered to Medicare beneficiaries enrolled in risk contracts with
certified standard health plans differs from that rendered to other
ind}i)vidug.ls entitled to benefits under Medicare Part A and enrolled
in Part B.

Effective date
January 1, 1996.

PART II-—PROVISIONS RELATED TO PART A

Sec. 611. Inpatient hospital services update for PPS hospitals
PRESENT LAW

Under the prospective payment system, there are different stand-
ardized amounts for hospitals located in large urban (metropolitan
statistical areas with a population over 1 million or 970,000 in New
England), “other urban” areas, and rural areas. Different update
factors apply to the urban and rural standardized amounts. Medi-
care dependent and sole community hospitals are paid based on the
higher of the applicable standardized amount or a hospital-specific
rate updated annually. The update factors are based on the pro-
jected increase in the hospital market basket, an index that meas-
ures changes in the prices of goods and services purchased by hos-
pitals. The update factors are as follows:
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Fiscal year 1995: For urban hospitals, the estimated percentage
increase in the hospital market basket minus 2.5 percentage
points; for rural hospitals, the amount necessary to equalize the
rural and “other urban” standardized amounts. The update factors
for the hospital-specific rates applicable to a sole community hos-
pital or a Medicare-dependent, small rural hospital are set equal
to the percentage increase in the hospital market basket minus 2.2
percentage points.

Fiscal year 1996: For all hospitals, the percentage increase in the
hospital market basket minus 2.0 percentage points.

Fiscal year 1997: For all hospitals, the percentage increase in the
hospital market basket minus .5 percentage points.

For fiscal years 1998 and thereafter, the update factor for all
hospitals is set equal to the percentage increase in the hospital
market basket.

COMMITTEE PROVISION

For fiscal years 1997 through 2000, the update factor for all hos-
pitals (urban, rural, sole community, and Medicare-dependent)
would be set equal to the percentage increase in the hospital mar-
ket basket minus 2.0 percentage points.

Effective date
Upon enactment.

Sec. 612. Reduction in Payments for Capital-Related Costs for
Inpatient Hospital Services

PRESENT LAW

Medicare pays hospitals for inpatient capital expenses under a

rospective payment system. During a ten-year transition that
gegan in fiscal year 1992, hospitals are paid based on a blend of
Federal rates and hospital-specific capital rates. The initial Federal
rate was computed gased on unaudited 1989 cost-report data,
trended forward to 1992. The hospital-specific rates were based on
data from the hospital’s 1990 cost report, trended forward to 1992,
ghe Federal and hospital-specific rates are updated annually for in-

ation.

The Omnibus Budget Reconciliation Act of 1993 reduced the Fed-
eral capital rate by 7.4 percent to correct errors in the inflation
forecasts used to establish the Federal rates.

Hospitals excluded from the prospective payment system (psy-
chiatric, rehabilitation, children’s, cancer, and long-term hospitals
and psychiatric and rehabilitation distinct part units) are paid on
a reasonable cost basis for the capital-related costs of inpatient
services.

COMMITTEE PROVISION

Adjustments would be made to the Federal and hospital-specific
capital payment rates. For discharges occurring after September
30, 1995 the Secretary would reduce by 7.31 percent the
unadjusted standard Federal capital rate in effect as of the date of
enactment, and would reduce by 10.4 percent the unadjusted hos-
pital specific rate in effect on that date.
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Payment for capital-related costs shall be reduced by 15 percent
for cost reporting periods occurring during each of fiscal years 1996
through 2003.

Effective date
Effective for discharges occurring on or after October 1, 1995.

Sec. 613. Reductions in Disproportionate Share Payments
PRESENT LAW

Under the prospective payment system, Medicare provides addi-
tional payments to hospitals serving a disproportionate share of
low-income patients. The adjustment amount is determined using
formulas based on the disproportionate share patient percentage.
The disproportionate share patient percentage is defined as the
sum of the percentage of total patient days that are attributed to
non-Medicare-eligible Medicaid beneficiaries and the percentage of
Medicare patient days that are attributed to Medicare beneficiaries
that are also eligible for Supplemental Security Income benefits.
Separate formulas are provided for various categories of urban and
rural hospitals.

COMMITTEE PROVISION

The Secretary would be required to reduce payments that would
otherwise be made under the disproportionate share adjustment by
25 percent.

The Secretary and the Prospective Payment Assessment Com-
mission would submit to the Congress by July 1, 1996 a rec-
ommendation for a methodology to measure and allocate funds for
hospitals that receive a Medicare disproportionate share payment.

Effective date
Effective for discharges occurring on or after October 1, 1997.

Sec. 614. Revised payment methodology for rehabilitation and long-
term care hospitals

PRESENT LAW

Hospitals excluded from the prospective payment system (psy-
chiatrie, rehabilitation, children’s, cancer, and long-term hospitals
and psychiatric and rehabilitation distinct part units) are paid on
a reasonable cost basis subject to a rate of increase limit on operat-
ing costs per discharge. The per discharge limit, or target amount,
is updated annually.

COMMITTEE PROVISION

Rehabilitation hospitals and distinct part units would be as-
signed their 1990 and 1991 Medicare cost reporting periods as a
new base year. Limits for subsequent periods would be determined
based on per-discharge Medicare operating cost averaged over the
two year period. The rebasing would:

Hold harmless those hospitals and units under their limits by
paying them their costs plus incentive payments.

iR N w4 —-4
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Provide a floor of 70% of the national average for each type of
facility for those facilities with very low limits.

Provide a ceiling of 110% of the national average for each type
of facility for new facilities.

The Secretary would be required to complete development of a
prospective payment systeme%or rehabilitation hospitals and dis-
tinct part units, including a patient classification system, and
present recommendations to Congress by October 1, 1998.

Conditions for exclusion of rehabilitation hospitals and distinct
part units from the PPS would be expanded to account for the im-
pact of new technologies and survival rates and the changes in the
practice of rehabilitation medicine over the past decade.

Any Long Term Hospital meeting a two year financial loss test
and a low-income patient load test, would be assigned an average
of their 1990 and 1991 Medicare cost reporting periods as a new
base year. In any subsequent two-year period in which both tests
were met, the Secretary would be required to assign the hospital
a new base year averaging the costs of the two years. A hospital
meets the financial loss test if it has had two consecutive years of
losses where its costs exceed its limit. A hospital satisfies the low-
income patient load test if it has a Medicare disproportionate share
patient percentage of greater than 25 percent.

Effective date
October 1, 1994

Sec. 615. Moratorium on designation of new long-term hospitals
PRESENT LAW

Long-term hospitals excluded from the prospective payment sys-
tem are paid on a reasonable cost basis subject to a rate of increase
limit on operating costs per discharge.

COMMITTEE PROVISION

Hospitals with an average inpatient length of stay of greater
than 25 days would not be treated as a long term hospital unless
the hospital held this status as of the date of the enactment of the
Health Security Act.

Effective date
October 1, 1994

Sec. 616. Extension of freeze on updates to routine service costs for
skilled nursing facilities

PRESENT LAW

Medicare payment for skilled nursing facility services is made on
a reasonable cost basis subject to a limit on routine costs per diem.
The limit is based on 112 percent of the mean per diem routine
service costs for freestanding facilities. There is an add-on to the
limit for hospital-based facilities equal to 50 percent of the dif-
ference between 112 percent of the mean per diem routine costs for
freestanding facilities and 112 percent of the mean per diem rou-
tine costs for hospital-based facilities. OBRA 1993 prohibited the
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Secretary from applying an update factor to the cost limits for
skilled nursing facility cost reporting periods beginning in fiscal
years 1994 and 1995.

COMMITTEE PROVISION

The Secretary would limit to 100 percent (or the amount nec-
essary to preserve the effects of the OBRA ’93 freeze on updates)
the upper limit on payment for reasonable routine service costs for
services in skilled nursing facilities.

Effective date
This provision is effective on October 1, 1995.

Sec. 617. Payments for sole community hospitals with teaching
programs and multi-hospital campuses.

PRESENT LAW

The Secretary is required to determine DRG specific rates for
hospitals in different areas. Requirements to reimburse multi-cam-
pus facilities based on the location of the discharge applies only to
hospitals not exempt from PPS and to hospitals reimbursed on the
basis of DRGS and not to hospitals reimbursed on a cost basis.

COMMITTEE PROVISION

The Secretary would establish separate rates of payment for each
facility of a sole community hospital with multi-hospital campuses
when at least one of the hospitals of the multi-hospital campus is
eligible to receive indirect medical education payments.

Effective date

Effective date is October 1, 1993 for hospitals that merged after
October 1, 1987,

Sec. 618. Medicare Dependent, Small Rural Hospitals
PRESENT LAW

To quality for Medicare Dependent Hospital (MDH) status, a hos-
pital must be located in a rural area, have no more than 100 beds,
and gave had at least 60 percent of its inpatient days or discharges
attributed to Medicare patients during the cost reporting period be-
ginning during fiscal year 1987. MDHs are eligible for payment
under the same rules as sole community hospitals for cost report-
ing periods beginning on or after April 1, 1990 and ending before
April 1, 1993. For discharges occurring during any cost reporting
period beginning on or after April 1, 1993, through September 30,
1994, and MDH would receive 50 percent of the difference between
their payment under the existing MDH rules and the payment reg-
ularly provided under the prospective payment system.

COMMITTEE PROVISION

A technical correction to clarify that payment amounts are deter-
mined by using a 36 month cost reporting period. The target
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amount definitions needed to make the calculations for MDHs
would be extended to September 30, 1998.

MDHs would receive 50 percent of the difference between their
payment under the current MDH rules and the payment regularly
provided under the prospective payment system through September
30, 1998.

Effective date

Effective beginning with discharges occurring on or after October
1, 1994.

Sec. 619. Provisions Related to the Rural Health Transition Grant
Program

PRESENT LAW

OBRA 87 instituted a program of grants to assist rural hospitals
with fewer that 100 beds in developing and implementing projects
to modify the type and extent of services they provide. Grants may
be used to develop health systems with other providers, diversify
services, recruit physicians, improve management systems, and
provide instruction and consultation via telecommunications to
physicians in manpower shortage areas. The program is authorized
at $25 million per year for fiscal years 1990 through 1992.

COMMITTEE PROVISION

Appropriations for the rural health transition grant program
would be authorized at $30 million per year for fiscal years 1993
through 1997. Rural primary care hospitals would be eligible for
‘grants.

Effective date
Effective upon the date of enactment.

Sec. 620. Limited Service Hospital Program
PRESENT LAW

Under the Essential Access Community Hospitals/Rural Primary
Care Hospital (EACH/RPCH) program, up to 7 States may be des-
ignated by the Secretary to receive grants to develop rural health
networks consisting of EACHs and RPCHs.

The Medical Assistance Facility (MAF) program currently oper-
ates a demonstration project in Montana that exempts small rural
hospitals from certain licensure laws, expands the role of mid-level
practitioners and improves Medicare payment.

There is no provision for limited service hospital programs or for
rural emergency medical services programs.

COMMITTEE PROVISION

The Secretary would be required to establish a limited service
hospital program to coordinate rural hospital payment methodolo-
gies and delivery systems, including MAF, EACH/RPCH, and rural
emergency medical services. The goals of the Limited Service Hos-
pital Program are to:
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Make available alternative hospital models to small rural or iso-
lated rural communities in which facilities are relieved of the bur-
den of selected regulatory requirements by limiting the scope of in-
patient acute services offered.

Alter Medicare reimbursement policy to support the financial vi-
ability of alternative facilities by limiting the financial risk faced
by such small hospitals through the use of reasonable cost reim-
bursement.

Promote linkages between facilities designated by the State and
broader programs supporting the development of and transition to
integrated provider networks in rural areas.

The Rural Primary Care Hospital (RPCH) component of the Lim-
ited Service Hospital program would be extended to all States. The
existing criteria for designation of a RPCH remain except the re-
quirement that RPCHs not have a length of stay exceeding 72
hours would be changed to allow an average length of stay not ex-
ceeding 96 hours, and the requirement that RPCHs not have more
than 6 inpatient beds would be changed to allow 15 inpatient beds
for providing acute inpatient care (including swing beds).

The requirement that hospitals be designated as EACHs would
be discontinued. RPCHs, however, would be required to establish
linkages with other providers through rural health networks. The
requirement that the Secretary develop a prospective payment sys-
tem for RPCHs would be repealed. Instead, RPCHs would be reim-
bursed using the MAF reimbursement methodology, including costs
of contracts for services with other providers in a rural health net-
work. Hospitals currently certified as EACHs would be permitted
to retain Sole Community Hospital status.

The MAF demonstration program would be made a permanent
component of the Limited Service Hospital Program, and all States
would be permitted to participate. Criteria for designation as a
MAF would parallel those for an RPCH except for the following:

(A) The location criteria would be that a MAF is located in a
county with fewer than 6 residents per square mile or is in a rural
area that is located more than a 35 mile or 45 minute drive from
a hospital, MAF or RPCH.

(B) A MAF would not have to be an existing hospital.

(C) A MAF would not have to be part of a rural health network.

(D) A MAF would not have a bed size limitation.

(E) The only criteria of a rural health clinic that a MAF would
have to meet is for appropriate procedures for review of utilization
of clinic services.

A rural emergency medical services program would be estab-
lished to improve emergency medical services (EMS) operating in
rural and frontier communities.

There would be authorized to be appropriated from the Federal
Hospital Insurance Trust Fund for the purpose of making grants
to States under the Limited Service Hospital Program:

(A) $15,000,000 for States that have established a RPCH pro-
gram for each of fiscal years 1993 through 1995.

(B) $25,000,000 for all States who qualify for grants under the
Limited Service Hospital Program for each of fiscal years 1996
through 1999.
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The Committee intends that the rural emergency medical serv-
ices program would also include trauma care as a component of
emergency care. The Committee also intends that States may use
grants to fund non-profit State designated agencies to help formu-
late plans, implement rural health networks, and recommend des-
ignation of facilities as RPCHs or MAF's.

Effective date
Effective for discharges on or after October 1, 1994.

Sec. 621. Termination of Indirect Medical Education Payments
PRESENT LAW

Indirect medical education payments are made to hospitals under
the Medicare Prospective Payment System.

COMMITTEE PROVISION

Medicare indirect medical education payments made directly to
hospitals would be terminated. The amount of payments that
would have been made for indirect medical education would be
transfered to the Graduate Medical Education and Academic
Health Centers Trust Fund.

Effective date
January 1, 1996.

Sec. 622. Subacute Care Study
PRESENT LAW
No provision.
COMMITTEE PROVISION

The Secretary would conduct a study by October 1, 1996 to:

(A) Define the level and type of care that should constitute
subacute care.

(B) Determine the appropriateness of furnishing subacute care in
different settings by evaluating the quality of care and patient out-
comes.

(C) Determine the cost and effectiveness of providing subacute
care to individuals eligible for the Medicare program.

(D) Determine the extent to which hospital DRG prospective pay-
ment rates are appropriate for the less restrictive institutional set-
tings that provide subacute care.

(E) Study the relationships between institutions and their pay-
ment methodologies in order to develop ways in which to maximize
the continuity of care for each patient episode in which subacute
care is furnished.

Effective date
Upon enactment.
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PART III—PROVISIONS RELATED TO PART B

Sec. 631. Updates for Physicians’ Services
PRESENT LAW

Under current law, payments for some services covered under
Part B are updated each year by an inflation index. Prior to 1984,
physician fees were updated annually by the Medicare Economic
Index (MEI). The MEI measures inflation in the cost of providing
physician services. From 1984 through 1991, the MEI update was
often set in reconciliation legislation. The MEI is currently esti-
mated to be 2.2 percent for 1995,

Beginning in 1992, Medicare physician fees are updated annually
by a default formula, unless Congress acts. This update is based
on two things: (1) the MEI; and (2) a comparison of actual physi-
cian spending in a base period compared to an expenditure goal
known as the Medicare Volume Performance Standard (MVPS).
Separate goals are set for surgical, primary care, and non-surgical
services (excluding primary care).

If the MVPS was exceeded in the base period, the update for
services within the category is equal to the MEI reduced by the
percentage by which the target was exceeded. If expenditures were
less than the MVPS, the update is the MEI increased by the per-
centage by which expenditures in the category were below the tar-
get.

The Omnibus Budget Reconciliation Act of 1993 (OBRA 93) re-
duced the default updates for 1994 by 3.6 percentage points for sur-
gical services, and 2.6 percentage points for all other services (in-
cluding anesthesia services), except for primary care, which re-
ceived the full default update. The 1994 updates are 10.0 percent-
age points for surgical services, 5.3 percentage points for non-sur-
gical service (including anesthesia services), except for primary
care services, which received a 7.9 percent update.

OBRA 93 also reduced the default updates for 1995. The default
update is reduced by 2.7 percentage points for surgical services and
all other services (including anesthesia services), except primary
care services, which receive the full update.

Under the default formula, the Secretary of HHS has estimated
that the 1995 updates will be as follows: 13.2 percentage points for
surgical services; 6.7 percentage points for non-surgical services
(excluding primary care services); and 9.4 percentage points for pri-
mary care services.

COMMITTEE PROVISION

The committee provision would reduce the 1995 default update
by 4.0 percentage points for surgical services, 4.0 percentage points
for qon-surgical services, and 1.0 percentage point for primary care
services. '

Effective date
Upon enactment.
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Sec. 632. Substitution of Real Gross Domestic Product (GDP) for
Volume and Intensity in the Volume Performance Standard

PRESENT LAW

The Omnibus Budget Reconciliation Act of 1989 (OBRA 89) es-
tablished a system of Medicare volume performance standards
(MVPS) which is used to calculate the annual update in fees (con-
version factor) for physician and certain other Part B services after
January 1, 1992. Under this system, Congress would enact a spe-
cific level of increase in expenditures for a subsequent calendar
year. In the absence of Congressional action, the rate of increase
in expenditures is determined by a formula set in law. The MVPS
is based on an estimate of: (1) the percentage increase in Medicare
fees; (2) the increase in the number of Part B enrollees, excluding
enrollees in HMO risk-contracts; (3) an estimate of the historical
rate of increase in the volume and intensity of services delivered;
and (4) any change in payment due to legislation or regulation.
This is reduced by a performance standard factor, which equals 3.5
percentage points in 1994 and 4.0 percentage points in each subse-
quent year.

Under current law, there is a lower limit on the default updates
to the physician fee schedule. The annual update to the fee sched-
ule can be no lower than the MEI minus 3.0 percentage points in
calendar 1994 and minus 5.0 percentage points in 1995 and suc-
ceeding years.

COMMITTEE PROVISION

The committee provision would specify that the historical rate of
increase in the volume and intensity of services delivered would be
deleted from the MVPS. Substituted in its place would be the aver-
age per capita growth in real (inflation-adjusted) GDP for the 5-
year period beginning with the previous fiscal year (1994). The per-
formance standard factor would be repealed. In addition, the lower
limit on the default update would be repealed.

Effective date

The provision substituting real GDP for volume and intensity
and the provision repealing the performance standard factor take
effest with respect to volume performance standards established
beginning with FY 95. The provision regarding the repeal of the
maximum reduction to the update takes effect for services fur-
nished on or after January 1, 1997.

Sec. 633. Payments for Physician Services Relating to Inpatient
Stays in Certain Hospitals

PRESENT LAW

There generally are no adjustments to amounts payable to physi-
cians when covered services are provided to inpatients of hospitals,
Each physician submits claims for services rendered, and the
amounts paid are determined in accordance with the Medicare phy-
sician fee schedule. The only exceptions to this general rule are
when physicians provide services as part of a surgical team or
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when they supervise services provided by certified registered nurse
anesthetists.

COMMITTEE PROVISION

The Secretary would be directed to develop for all hospitals paid
under the prospective payment system, annual, hospital-specific
case-mix adjusted relative value units per admission and determine
whether a hospital exceeds the allowable average per admission
relative value units applicable to the medical staff for the year. If
the Secretary determines that the rate for the hospital exceeds the
allowable average per admission, the Secretary would reduce pay-
ments for physician services to hospital inpatients. By October 1 of
each year, the Secretary would notify each hospital of its specific
relative values.

In the case of urban hospitals, the allowable average per admis-
sion relative value units would be equal to 125 percent for admis-
sions in 1998 and 1999, and 120 percent thereafter of the median
1996 hospital-specific relative value units per admission for all hos-
pital medical staffs.

In the case of rural hospitals for each year beginning with 1998,
the allowable per admission relative value units would be equal to
140 percent of the median 1996 hospital-specific relative value
units per admission for all hospital medical staffs.

The hospital specific projected relative value units for a hospital
would be equal to the average relative value units per admission
for physician services furnished to inpatients during 1996 by the
hospital’'s medical staff and billed to Medicare, adjusted for vari-
ations in case mix, the disproportionate share adjustment, and in-
direct teaching adjustment, if applicable.

The projected excess relative value units for a year would mean
the number of percentage points (as determined by the Secretary)
by which a medical staff’'s hospital specific per admission relative
value units exceed the allowable average per admission relative
value units.

The amount of payments otherwise due would be reduced by 15
percent for each service furnished for hospitals whose relative
value units per admission exceed the allowable average per admis-
sion.

Not later than October 1 each year, beginning in 1999, the Sec-
retary would be required to determine each hospital’s actual aver-
age per admission relative value units using claims forms submit-
ted not later than 90 days after the last day of the previous year,
adjusted for case mix, and the disproportionate share and indirect
teaching adjustments.

In cases in which a hospital’s actual average per admission rel-
ative value units were reduced and were also below the allowable
average rate, the Secretary would reimburse the hospital medical
staffs fiduciary agent the amount that was withheld plus accrued
interest. In cases where the actual average relative value units
were less than 15 percentage points above the allowable average,
the Secretary would reimburse the hospital medical staff’s fiduciary
agent an amount equal to the difference between 15 percentage
points and the actual number of percentage points by which the
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staff exceeded the allowable average per admission relative value
units plus accrued interest.

Hospital medical executive committees would be given a one-year
advance notice of projected excessive relative values and would des-
ignate a fiduciary agent to receive and disburse amounts withheld
by the Secretary that are subsequently returned. Alternatively, the
Secretary could distribute such amounts directly to physicians who
treated patients in the hospital on a pro-rata basis based on the
proportion of services provided by each physician during the year.

Effective date
Effective for services furnished on or after January 1, 1998,

Sec. 634. Changes in Underserved Bonus Payments
PRESENT LAW

Physicians providing services in health professional shortage
areas, as defined in Sec. 332 of the Public Health Services Act, cur-
rently receive a bonus equal to 10 percent of the Medicare payment
amount for each physician service delivered.

COMMITTEE PROVISION

The committee provision would increase the bonus payment for
primary care services, as defined in Sec. 1842(iXa) of the Social Se-
curity Act, to 20 percent for each physician service. The bonus pay-
ment for other physician services (excluding primary care) would
be set at 10 percent for services delivered in health professional
shortage areas located in rural areas. The 10 percent bonus pay-
ment for non-primary care services delivered in health professional
shortage areas located in urban areas would be eliminated.

Effective date
Upon enactment.

Sec. 635. Development and Imglementation of Resource-Based
Methodology for Practice Expenses

PRESENT LAW

From 1992 to 1996, Medicare is phasing in a fee schedule with
separate components for physician work, practice expense and mal-
practice expense. Practice expense includes office rents, employees
wages, phirlsician compensation, and physician fringe benefits. Pay-
ment for the physician work component of the fee schedule is based
on a resource-based relative value scale (RBRVS), but payment for
pﬁactice expense and malpractice expense are based on historical
charges.

COMMITTEE PROVISION

The Secretary would be required to develop a methodology for
implementing in 1997 a resource-based system for determining
practice expense relative value units for each physician service. In
developing the methodology, the Secretary would consider the staff,
equipment and supplies used in the provision of various medical
and surgical services in various settings. The Secretary would be
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required to report to Congress on the methodology by January 1,
1996. The existing payment methodology would be repealed when
the new payment methodology takes effect in 1997.

Effective date
Upon enactment.

Sec. 636. Demonstration Projects for Medicare State-Based
Performance Standard Rates of Increase

PRESENT LAW

Medicare currently sets volume performance standard for three
categories of physician services: (1) surgical services; (2) non-sur-
gical services (excluding primary care services); and (3) primary
care services. These volume performance standards are calculated
on a national basis; there are no State-based volume performance
standards.

COMMITTEE PROVISION

The Secretary would be required to establish demonstration
projects in not more than three States under which a State elects
State-based volume performance standard rates of increase to sub-
stitute for national performance standard rates of increase. The
Secretary would be required to establish budget-neutrality require-
ments for the demonstration projects.

Sec. 637. Elimination of Formula-Driven Overpayment for Certain
Hospital Outpatient Services

PRESENT LAW

The aggregate amount of Medicare payments made for hospital
outpatient services (or rural primary care hospital services) fur-
nished in connection with ambulatory surgery, radiology and diag-
nostic tests equals the lesser of: (1) the lower of a hospital’s reason-
able costs or its customary charges, net of deductible or co-insur-
ance amounts, and (2) a blended amount comprised of a cost por-
tion and a charge portion. The cost portion of the blend is based
on the lower of a hospital’s costs or charges net of beneficiary cost-
sharing. The cost portion of the blend is 42 percent for ambulatory
surgery and radiology services and 50 percent for diagnostic tests.
The charge portion of the blend is 58 percent of the ambulatory
surgery center (ASC) payment rates net of beneficiary co-insurance,
and 58 percent of the physician fee schedule amount for radiology
services net of co-insurance, and 50 percent of the physician fee
schedule for diagnostic tests net of co-insurance.

A hospital may bill a beneficiary for co-insurance equal to twenty
percent of its charge for an outpatient service. However, the blend-
ed amounts are calculated after application of beneficiary cost-
sharing (e.g. lower of hospital cost or charges net of cost-sharing
and 80 percent of the ASC rate). This inconsistency in application
of cost-sharing results in an anomaly whereby the amount a bene-
ficiary pays in co-insurance does not result in a dollar for dollar de-
crease in Medicare program payment.
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COMMITTEE PROVISION

Using the current blend percentages, the payment formula would
be changed to determine the blended payment limit prior to the ap-
plication of beneficiary cost-sharing provisions. Medicare’s payment
amount would be determined based on the lesser of (1) the lower
of the hospital’s reasonable costs or customary charges, or (2) the
blended payment limit. Medicare would then pay the lesser of (1)
80 percent of the lowest amount, or (2) the lowest amount less the
beneficiary cost-sharing amounts.

Effective date
Effective for services furnished during portions of cost-reporting
periods occurring on or after January 1, 1995.

Sec. 638. Payments to Eye and to Eye and Ear Specialty Hospitals
PRESENT LAW

Hospitals designated as eye, or as eye and ear hospitals receive
a blended payment rate for ambulatory surgery for which 75 per-
cent is based on the hospital’s costs and 25 percent is based on the
rate paid to freestanding ASCs. In general, the blended payment
rate to hospitals for outpatient surgery is based 42 percent on costs
and 58 percent on the ASC rate. This rule applies for cost reporting
periods beginning on or after October 1, 1988, and before January
1, 1995.

COMMITTEE PROVISION

The use of the 75/25 blend for eye hospitals, and eye and ear hos-
pitals would be extended to services provided until September 30,
1997,

Effective date
dJanuary 1, 1995.

Sec 639. Imposition of Co-insurance for Laboratory Services
PRESENT LAW

Medicare beneficiaries are required to make co-insurance pay-
ments equal to 20 percent of Medicare’s approved payment amount
for certain services. Since 1987, payment of co-insurance has not
been required for clinical laboratory services.

COMMITTEE PROVISION

The committee provision would require Medicare beneficiaries to
pay co-insurance equal to 20 percent of the approved Medicare pay-
ment amount for clinical laboratory services.

Effective date
January 1, 1995.
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Sec. 640. Application of Competitive Acquisition Process for Part B
Items and Services

PRESENT LAW

Medicare pays for computer axial tomography (CT) scans and
magnetic resonance imaging (MRI) tests on the basis of the Medi-
care physician fee schedule. The fee schedule has two parts: a tech-
nical component for performing the test and a professional compo-
nent for interpreting the test. Either part of the test can be billed
separately.

Payments for oxygen and oxygen equipment are made on the
basis of a fee schedule for durable medical equipment.

COMMITTEE PROVISION

The committee provision would direct the Secretary to establish
competitive acquisition areas for procurement of CT scans, MRI
tests and oxygen and oxygen equipment.

The Secretary would be permitted to establish different competi-
tive acquisition areas for different items and services. The competi-
tive acquisition areas would be required to be, or be within, metro-
politan statistical areas (MSAs). They would be chosen by the Sec-
retary based on the availability and accessibility of suppliers and
fihe probable savings to be realized from the use of competitive bid-

ing.

The Secretary would be required to conduct a competition among
individuals and entities supplying items and services for each com-
petitive acquisition area. The Secretary would only be permitted to
award a contract if the individual or entity meets quality standards
specified by the Secretary.

A competitive acquisition contract would specify: (1) the quantity
of items and services to be provided; and (2) other terms and condi-
tions specified by the Secretary.

If competitive acquisition failed to result in at least a 10 percent
reduction in the payment amount for these services, the Secretary
would be required to make reductions in payment levels for these
services to achieve a 10 percent reduction.

Effective date
January 1, 1995.

Sec. 641. Application of Competitive Acquisition Process for
Clinical Laboratory Services

PRESENT LAW

Medicare payments for clinical diagnostic laboratory tests are
made on the basis of local fees in payment areas designated by the
Secretary. Each fee schedule payment is limited by a national cap.
The cap is set at 84 percent of the median of all fee schedule pay-
ments for a particular test in 1994, 80 percent in 1995, and 76 per-
cent in 1996 and thereafter.
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COMMITTEE PROVISION

The committee provision would direct the Secretary to establish
competitive acquisition areas for procurement of clinical diagnostic
laboratory tests.

The Secretary would be permitted to establish different competi-
tive acquisition areas for different items and services. The competi-
tive acquisition areas would be required to be, or be within, metro-
politan statistical areas (MSAs). They would be chosen by the Sec-
retary based on the availability and accessibility of suppliers and
ghe probable savings to be realized from the use of competitive bid-

ing.

The Secretary would be required to conduct a competition among
individuals and entities supplying items and services for each com-
petitive acquisition area. The Secretary would only be permitted to
award a contract if the individual or entity meets quality standards
specified by the Secretary.

A competitive acquisition contract would specify: (1) the quantity
of items and services to be provided; and (2) other terms and condi-
tions specified by the Secretary. :

If competitive acquisition failed to result in at least a 10 percent
reduction in the payment amount for laboratory services, the Sec-
retary would be required to make reductions in payment levels for
these services to achieve a 10 percent reduction.

Effective date
January 1, 1995.

Sec. 642. Expanded Coverage for Physicians Assistants and Nurse
Practitioners

PRESENT LAW

Direct payment may be made for certain services furnished by
nurse practitioners, clinical nurse specialists, and physicians’ as-
sistants. Where payment is made, it must be made on an assign-
ment-related basis, subject to Part B coinsurance and deductible
requirements.

Payment may not be made directly to physicians’ assistants; it
must be made to their employers. Nurse practitioners and clinical
nurse specialists may bill Medicare Part B directly for services per-
formed in a rural area, including hospitals.

Reimbursement varies with the setting in which services are per-
formed. For services provided by physician assistants serving as as-
sistants at surgery, reimbursement is limited to the lesser of the
actual charge or 65 percent of the amount that would be paid to
a physician serving as an assistant at surgery. For services ren-
dered by physician assistants in a hospital, other than as assist-
ants at surgery, and for services rendered by nurse practitioners
and clinical nurse specialists in hospitals in rural areas, payment
is limited to the lesser of the actual charge or 75 percent of the
amount paid to physicians for performing that service. In all other
covered settings, payment for services rendered by physicians’ as-
sistants, nurse practitioners and clinical nurse specialists is limited
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to the lesser of the actual charge-or 85 percent of the amount that
would be paid to physicians for performing that service.

COMMITTEE PROVISION

Reimbursement for services provided by physicians’ assistants
and nurse practitioners in outpatient settings would be set at the
lesser of the actual charge or 85 percent of the amount paid to phy-
sicians for performing that service. Reimbursement for nurse prac-
titioners who practice in rural settings, but who refer one of the pa-
tients to an urban setting for a surgery and subsequently act as an
assistant at surgery in that case would be reimbursed at the lesser
of the actual charge or 65 percent of the amount paid to physicians
for assisting at surgery.

Effective date
January 1, 1997.

Sec. 643. Part B Premium
PRESENT LAW

From 1984 through 1990, the Part B premium was set to cover
25 percent of Part B spending for aged beneficiaries. The remaining
75 percent was funded from general revenues. The Omnibus Budg-
et Reconciliation Act of 1990 established the monthly Part B pre-
mium in statute through 1995 to cover 25 percent of Part B spend-
ing as follows: $29.90 in 1991, $31.80 in 1992, $36.60 in 1993,
$41.10 in 1994 and $46.10 in 1995. The Omnibus Budget Reconcili-
ation Act of 1993 extended the 25 percent Part B premium policy
through 1998, but did not specify actual premiums in law.

COMMITTEE PROVISION

The committee provision would permanently set Part B pre-
miums at 25 percent of Part B spending for aged beneficiaries.

Effective date
Upon enactment.

PART IV—PROVISIONS RELATED TO MEDICARE PARTS A AND B

Sec. 651. Medicare Secondary Payer
PRESENT LAW

(a) Extension of Transfer of Data.—OBRA 89 authorized the es-
tablishment of a database to identify working beneficiaries and
their spouses to improve identification of cases in which Medicare
is secondary to third-party payers. The data match links Internal
Revenue Service (IRS) tax records with data from the Health Care
Financing Administration (HCFA). The Omnibus Budget Reconcili-
ation Act of 1993 authorized an extension of the transfer of data
through September 30, 1998.

(b) Extension of Medicare Secondary Payer for Disabled Bene-
ficiaries.—Medicare is the secondary payer to certain group health
plans offered by employers of 100 or more employees for disabled
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beneﬁcigaries. The authority for this provision expires September
30, 1998.

(c) Extension of 18-Month Rule for ESRD Beneficiaries.—Medi-
care is the secondary payer to certain employer group health plans
covering beneficiaries with end stage renal disease (ESRD) during
the first 18 months of a beneficiary’s entitlement to Medicare on
the basis of ESRD. The authority for this provision expires Septem-
ber 30, 1998.

COMMITTEE PROVISION

(a) Extension of Transfer of Data.—The authority for the transfer
of data would be made permanent.

(b) Extension of Medicare Secondary Payer for Disabled Bene-
ficiaries.—The Medicare secondary payer requirements for disabled
beneficiaries would be made permanent.

(c) Extension of 18-Month Rule for ESRD Beneficiaries.—The
Medicare secondary payer requirements for beneficiaries with end
stage renal disease would be made permanent.

Effective date
Upon enactment.

Sec. 652. Modification to Physician Referral Exception
PRESENT LAW

Physicians (or immediate family members of such physicians)
with a financial relationship with clinical laboratories, physical
therapy services; occupational therapy services; radiology or other
diagnostic services; radiation therapy services; durable medical
equipment; parenteral and enteral nutrients, equipment and sup-
plies; prosthetics, orthotics, and prosthetic devices; home health
services; outpatient prescription drugs; and inpatient and out-
patient hospital services are prohibited from referring Medicare pa-
tients to those entities. There are a series of general and specific
exceptions to the prohibition. A specific exception is provided to the
ban on ownership or investment for services furnished in rural
areas if substantially all of the services provided are furnished to
individuals residing in the rural area.

COMMITTEE PROVISION

The proposal would expand the ownership and investment excep-
tion to include services provided in an urban area if (1) the entity
providing the service is located more than 100 miles from other like
entities; (2) no less than 50 percent of the patient-users in the enti-
ty’s service area utilize the entity; and (3) because of the area’s
local topography or periods of prolonged severe weather conditions,
other entities providing the services are not readily accessible for
at least 30 days in 2 out of 3 years.

Effective date
Upon enactment.
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Sec. 653. Expand Centers of Excellence
PRESENT LAW

Medicare currently has two demonstration projects that involve
competitive contracts with “centers of excellence” to perform coro-
nary artery bypass graft surgery and cataract surgery for one pay-
ment that includes all services provided in connection with these
procedures. The bypass surgery demonstration is currently being
conducted in seven cities and the cataract surgery demonstration
is being conducted in three cities.

COMMITTEE PROVISION

The committee provision would direct the Secretary to expand
the demonstration projects for coronary artery bypass and cataract
surgery in urban areas. Payment would be made on the basis of a
negotiated or all-inclusive rate, beginning with fiscal year 1995.

The amount of payment would be required to be less than the ag-
gregate amounts of payments the Secretary would have made if the
demonstrations were not conducted. Payment for coronary artery
bypass surgery would include the bypass procedure and related
services.

The Secretary would be required to make a payment to each ben-
eficiary to whom services are provided under this demonstration
equal to 10 percent of the difference between what the Secretary
would have paid for these services in the absence of this provision
and what the Secretary actually paid for the services under this
provision.

Effective date
Upon enactment.

Sec. 654. Medicare Select
PRESENT LAW

The Omnibus Budget Reconciliation Act of 1990 (OBRA 90) re-
quires that all Medigap policies conform to one of ten standard ben-
efit packages, including a core benefit package that must be made
available by all Medigap insurers, and nine other packages that an
insurer has the option of offering. In general, Medigap policies may
not be canceled and must be guaranteed renewable as long as pre-
miums are paid. OBRA 90 also permitted the offering of a new
Medicare supplement policy, known as Medicare Select, in 15
States. The only difference between standard Medigap and Medi-
care Select is that Select policies will only pay full benefits if cov-
ered services are obtained through selected health professionals.

COMMITTEE PROVISION

The committee provision would permit Medicare Select policies to
be offered in all States. The three year limitation would be elimi-
nated. A health maintenance organization could offer a Medicare
supplemental policy that does not conform to at least one of the ten
standard benefit packages if: (1) the benefits include at least the
core benefits package, although the plan could charge nominal
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copayments, and (2) the benefit package including any copayments,
when combined with Medicare benefits, is substantially similar to
benefits provided to non-Medicare enrollees of the health mainte-
nance organization. A Medicare Select policy may be canceled or
not renewed in the case of an individual who leaves the service
area of the policy, except that if the individual moves to an area
for which the issuer of the Medicare Select policy (or an affiliate)
offers a Medigap policy, the alternative must be made available to
the individual.

Effective date

The National Association of Insurance Commissioners (NAIC)
would have nine months after the date of enactment to revise the
current model regulations to reflect this }?rovision and to make
other changes of a technical nature. If the NAIC does not revise its
model regulations within the stated time frame, the Secretary
would be required to develop a regulation and would have 9
months to do so.

The revised model regulations or Federal regulations would
apply in each State on the date the State adopts such regulations
or one year after the regulations are developed, whichever is ear-
lier. Special provisions are included for States whose legislatures
will not meet during the one year period following the development
of the regulations.

Sec. 655. Medicare Supplemental Insurance Polices (Medigap)
PRESENT LAW

Medical underwriting and certain other practices are prohibited
with respect to Medicare supplemental policies for which an indi-
vidual age 65 or older applies during the six-month period begin-
ning with the first month which an individual is first enrolled for
benefits under Medicare Part B.

COMMITTEE PROVISION

The committee provision would require Medicare supplemental
policies (Medigap) to have a coordinated annual open enrollment
period of 30 days.

Effective date
January 1, 1996.

Sec. 656. Reduction in Routine Cost Limits for Home Health Care
Services

PRESENT LAW

Home health care services are reimbursed on a reasonable cost
basis, subject to aggregate cost limits which are updated annually.
The Omnibus Budget Reconciliation Act of 1987 limited payment
for home health agency costs to 112 percent of the mean labor-re-
lated and non-labor per visit costs for freestanding home health
agencies (HHAs). OBRA 1993 prohibited the Secretary from apply-
ing an update factor to the cost limits for home health services for
cost reporting periods beginning in fiscal years 1994 and 1995,
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OBRA 1993 also eliminated additional payments for administrative
and general costs of hospital-based HHAs.
COMMITTEE PROVISION

The upper limit on payment for allowable visit-related costs for
home health services would be limited to 100 percent. The cost lim-
its are changed from a percentage of the mean cost to a percentage
of the median cost.

Effective date
October 1, 1995.
Sec. 657. Termination of Graduate Medical Education Payments
PRESENT LAW

Graduate medical education payments are made to hospitals
under Medicare.

COMMITTEE PROVISION

Medicare graduate medical education payments made directly to
hospitals would be terminated. The amount of payments that
would have been made for graduate medical education would be
transferred to the Graduate Medical Education and Academic
Health Centers Trust Fund.

Effective date
January 1, 1996.
Sec. 658. Extension of Social Health Maintenance Organizations
PRESENT LAW

The Deficit Reduction Act of 1984 required the Secretary to grant
three-year waivers for demonstrations of social health maintenance
organizations (SHMOs). These demonstrations integrated health
and long-term care services on a prepaid capitated basis. These
demonstrations have been extended several times, most recently in
OBRA 93, which extended the waivers through December 31, 1997,

COMMITTEE PROVISION

The waivers would be extended for an additional two years to
December 31, 1999.

Effective date
Upon enactment.
Sec. 659. Study on Medicare Spending
PRESENT LAW
No provision.
COMMITTEE PROVISION

The Prospective Payment Assessment Commission and the Phy-
sician Payment Review Commission would each be directed to con-
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duct a study of the rate of increase in Medicare spending and to
make recommendations to Congress on strategies to slow the rate
of growth. The studies would be required to include: (1) an exam-
ination of ways to slow both the national rate and the rate of
growth in community rating areas; and (2) an assessment of wheth-
er setting local expenditure targets or local volume performance
standards would be successful as part of this effort.

Effective date
Upon enactment.

Sec. 660. Streamlined Processing Systems
PRESENT LAW
No provision.
COMMITTEE PROVISION

The Secretary of Health and Human Services would be author-
ized: (1) to develop a streamlined, standardized and paperless proc-
ess for handling all claims for Medicare benefits, excluding bene-
ficiaries enrolled in Medicare risk contracts; and (2) a process to
ensure that claims for Medicare services are filed with Medicare,
Medicare supplemental policies, and other supplemental policies
before providers would be permitted to bill Medicare beneficiaries.

Effective date
Upon enactment.

End stage renal disease

The Committee urges the Secretary to examine the appropriate-
ness of the current 18 month secondary payer period for individ-
uals entitled to Medicare because they have end stage renal disease
and to determine whether a longer secondary payer period might
be appropriate.

Subtitle B—Medical Education

Sec. 665. Medical Education
GRADUATE MEDICAL EDUCATION TRUST FUND
Present law

Graduate medical and nursing education trust fund
No provision.

Payments for graduate medical education

Under Medicare’s payments to hospitals, the direct costs of grad-
uate medical education are paid separately from the DRG-based
payments. Payments are made on a formula based on each hos-
pital’s historical costs per resident. Each hospital’s costs per resi-
dent are calculated for the hospital’s cost reports for fiscal year
1984, generally updated to the fprez-zent. The number of residents is
the weighted average number of residents who are within the mini-
mum number of years required for board eligibility plus 1, not to
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exceed 5 years, and one-half the number of residents in additional
years of training. Payments include resident and faculty salaries
and other related direct costs.

Graduate nursing education payments

No provision (the direct costs of training for nurses working to-
ward the RN degree in provider-operated programs are paid by
Medicare on a reasonable cost basis, but not those in graduate edu-
cation programs).

Medical school account
No provision.
Committee provision

Graduate medical and nursing education trust fund

A trust fund for payments for Graduate Medical and Nursing
Education and Medical School payments is established (see Sec.
761, creating a new Sec. 9552 of the Internal Revenue Code of
1986). Payments into the trust fund consist of payments that would
have been made for Medicare direct medical education under cur-
rent law, plus a portion of revenues from the 1.75% assessment on
premiums for insured and self-insured health plans and policies.

Payments for graduate medical education

The Secretary of HHS would make payments from the Trust
Fund for the operation of approved graduate physician and dental
training programs, beginning in calendar year 1996. Payments
would total $3,200,000,000 in 1996; $3,550,000,000 in 1997;
$5,800,000,000 in 1998; and in subsequent years, $5,800,000,000
increased by the change in the medical care component of the
Consumer Price Index each year.

Payments to each eligible applicant would equal the full-time-
equivalent number of residents in the program (generally as cal-
culated under current Medicare law) multiplied by the institution’s
costs of training residents as determined under current law for the
most recent two-year period for which data are available. Payments

in any year would be pro-rated if necessary on the basis of avail-
able funds.

Graduate nursing education payments

A program to pay for the costs of graduate nurse education would
be established. Eligible applicants would be defined as programs
for advanced nurse education and for training nurse practitioners,
nurse midwives, nurse anesthetists, and other training in clinical
nurse specialties determined by the Secretary to require advanced
education. The amount available for graduate nurse training pro-
grams from the Trust Fund would be $200,000,000 in 1996, in-
creased annually thereafter by the change in the medical care com-
ponent of the Consumer Price Index.

Medical school payments

Payments would be made to medical schools to assist in meeting
additional teaching and research costs associated with the transi-
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tion to managed competition and expanded ambulatory teaching.
Payments would total $200 million in 1996, $300 million in 1997,
$400 million in 1998, $500 million in 1999, and $600 million in
2000, increased annually thereafter by changes in the medical care
component of the Consumer Price Index.

Effective date
Upon enactment.

ACADEMIC HEALTH CENTERS TRUST FUND
Present law

The Indirect Medical Education (IME) adjustment factor under
Medicare’s prospective payment system for inpatient hospital serv-
ices increases payments to teaching hospitals compared with non-
teaching hospitals. The IME payments are intended to reflect dif-
ferences in patient care costs due to the indirect costs associated
with graduate medical education, the severity of illness treated,
and the complexity of highly specialized care. Payments to major
teaching hospitals based on diagnosis-related groups (DRGs) are in-
creased on average by about one-third, under a statutory formula
that increases payments for each discharge by about 7.65 percent
for each 0.1 increase in the ratio of residents to beds (section
1886(d)(5)(BX(ii) of the Social Security Act). The formula is cal-
culated on a curvilinear basis, so that the increase in the payment
tapers off somewhat in hospitals with very high resident-to-bed ra-
tios.

Committee provision

A trust fund to make payments to teaching hospitals and to aca-
demic health centers that operate teaching hospitals, to schools of
dentistry, and to high intensity nonteaching rural hospitals would
be established (see Sec. 761, creating a new Sec. 9552 of the Inter-
nal Revenue Code of 1986). Payments into the trust fund would
consist of payments that would have been made for Medicare indi-
rect medical education under current law, plus a portion of reve-
nues from the 1.75% assessment on premiums for insured and self-
insured health plans and policies.

The payments to the teaching hospitals and academic health cen-
ters are to assist with specialized costs they incur that are not rou-
tinely incurred by other entities in providing health services and
that are unlikely to be covered by payments for hospital services
under managed competition.

An “academic health center” is a teaching hospital or a school of
medicine or osteopathy that operates a teaching hospital. A teach-
ing hospital is a hospital that operates a residency training pro-
gram that is accredited by a specialty or subspecialty.

Distribution of funds among teaching hospitals and academic
health centers would be according to a formula modeled after the
current Medicare IME adjustment factor. The current IME pay-
ment formula, which is based on DRGs, would be modified to re-
flect the varying methods of hospital payment in the private sector.
It would also be adjusted to compensate for the higher costs of re-
search-intensive academic centers.
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The Secretary of HHS would be required to report to the Com-
mittee on Finance and the Committee on Ways and Means by July
1, 1996, with any recommendations for further modifications of the
formula.

Payments to schools of dentistry are to assist with the costs of
training dentists and with unreimbursed oral health care costs.
Seventy-five percent of the payments would be made on the basis
of the number of full-time training equivalents at the school, and
twenty-five percent on the basis of the amount of unreimbursed
oral health care costs. Total payments would equal $50,000,000 in
1996, increased annually thereafter by changes in the medical care
component of the Consumer Price Index.

High intensity nonteaching rural hospitals would be nonteaching
hospitals in rural areas that have a high number of seriously ill pa-
tients, based on a case-mix index of greater than 120 percent of the
national average for such hospitals. Payments to such hospitals
would be equal to 5 percent of the inpatient costs of all patients
of the hospital.

Annual payments for academic health centers, schools of den-
tistry and high intensity nonteaching rural hospitals would total
$6,280,000,000 in 1996; $7,250,000,000 in 1997; $8,220,000,000 in
1998; $9,400,000,000 in 1999; $10,640,000,000 in 2000; and in each
subsequent year, $10,640,000,000 increased annually thereafter by
i:hgnges in the medical care component of the Consumer Price

ndex.

Effective date
Upon enactment.

GRADUATE MEDICAL EDUCATION AND ACADEMIC HEALTH CENTERS
AND BIOMEDICAL RESEARCH TRUST FUND ADVISORY COMMITTEE

A Graduate Medical Education and Academic Health Centers
and Biomedical Research Trust Fund Advisory Committee would
be established. The Committee would conduct a study of the oper-
ation of the trust funds established above and on whether the fund-
ing levels were appropriate and would report to the Committees on
Finance and Ways and Means and the Secretary by January 1,
1999. The Committee would be made up of 7 persons with relevant
expertise, and would serve for the lesser of 5 years or the life of
the Committee, which is scheduled to expire 90 days after filing its
report. .

Effective date
Upon enactment.
BIOMEDICAL AND BEHAVIORAL RESEARCH TRUST FUND

For provisions related to the Biomedical and Behavioral Re-
search Trust Fund, see section 761, creating a new section 9553 of
the Internal Revenue Code of 1986.

Effective date
Upon enactment.
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Subtitle C—Home and Community Based Service

Sec. 667. State Programs for Home and Community Based Care for
Individuals with Disabilities

Present law

The Medicaid program currently covers home and community
based long term care services for low income people who are phys-
ically disabled, mentally ill, and developmentally disabled or men-
tally retarded. Home and community based long term care services
can be provided through waiver authority under Sec. 1915. These
waivers permit States to provide a broad range of services, includ-
ing homemaker/home health aide services, personal care, adult day
care, and other non-institutional services needed by disabled per-
sons to remain in the community. Waiver programs also permit
States to apply institutional care eligibility rules (which are typi-
cally more generous) to the non-institutional long term care popu-
lation. Other than waiver programs, States can provide discrete
community based long term care services, such as personal care,
clinic services for mental health care, and home health. For these
services, however, States cannot use the more generous eligibility
standards that apply to persons needing institutional care. For this
reason, the Medicaid program is generally considered to have an
institutional bias insofar as long term care services are concerned.

Committee provision

In General: States would have the option of establishing a new
program for home and community based long term care for individ-
uals with disabilities under Part C of the Medicaid program. The
Secretary would be required to designate an agency responsible for
program administration within six months of enactment. States
could implement programs on or after January 1, 1998.

State Plan Requirements: States would be required to obtain the
Secretary’s approval of their State plan prior to implementing the
program. The Secretary could not approve a State plan unless it
was developed after a public comment period of at least 30 days
and met the following requirements:

Eligibility: The State plan must specify a sszstem for conducting
an initial screening to determine if an individual has a qualifying
level of disability. A State could not limit eligibility for services
based on: income, age, geography, nature or category of disability,
residential setting (other than an institutional setting), or on other
grounds specified by the Secretary except that a State would be
permitted to limit eligibility for services based on the level of dis-
ability. The State plan would have to assure that an individual re-
ceiving Medicaid home and community based services would con-
tinue to receive an appropriate level of services either under Parts
A or C of Medicaid.

Services: The State plan must specify the services to be covered
under the program, the method of equitably allocating resources
and services among individuals with a variety of disabilities, the
manner in which the plan services are to be coordinated within the
program and with health and long term care services available out-
side the program. The State plan would be required to ensure that
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low-income individuals are represented in the program in the same
proportion as they are represented in the State population. The
State plan could take into account the availability of informal care
when determining the amount and array of services to be provided
to a disabled individual. The State plan would be required to pro-
vide consumer choice in selecting program services and program
providers. Within two years of implementing the program, a State
must conduct a statewide assessment of the needs of individuals
with disabilities using a format specified by the Secretary.

Cost-Sharing: The State plan would be required to provide for
beneficiary cost-sharing in accordance with the specifications
below.

Provider Participation: The State plan would be required to
specify the types of providers eligible to provide services under the
plan, including consumer-directed services, and could not limit pro-
viders to registered nurses, licensed practical nurses, or Medicare-
certified agencies or providers. The State plan would be required
to specify the provider payment methodology. The State plan would
be required to limit participating providers to those that accept
program payment as payment in full.

Quality Assurance: The State plan would be required to provide
for quality assurance according to the specifications listed below.

Advisory Group: The State plan shall assure the creation and
maintenance of an advisory group in accordance with specifications
listed below. ‘

Administration: The State plan shall designate an agency or
agencies with responsibility for program administration. The State
plan will assure that administrative costs do not exceed 10 percent
of program expenditures beginning in 2003. The State plan shall
comply with requirements for addressing any adverse effects on
health care workers redeployment resulting from implementation
of a program under this Part.

State Compliance with Requirements: The State shall provide to
the Secretary such reports as the Secretary may specify and co-
operate with audits. The Secretary shall monitor State programs
on an annual basis. States that fail to comply with the require-
ments of this Part are subject to the withholding of Federal funds
for services or administration.

Eligibility: Individuals with disabilities eligible for services under
this program include:

An individual of any age who requires hands-on assistance,
supervision, or cueing to perform three or more activities of
daily living and who is expected to require such assistance, su-
pervision, or cueing over a period of at least 90 days;

An individual of any age whose score on a standard mental
status protocal indicates severe cognitive impairment or severe
mental impairment or both, who requires hands-on or standby -
assistance, supervision, or cueing with one or more activities of
daily living, requires assistance with one or more instrumental
activities of daily living related to cognitive or mental impair-
ment as the Secretary shall specify, or who displays symptoms
of one or more serious behavioral problems (as specified by the
Secretary) which creates a need for supervision to prevent
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harm to self or others, and whose condition is expected to last
at least 90 days;

An individual of any age who has severe or profound mental
retardation (as determined according to a protocol specified by
the Secretary); and :

An individual under age six who has a severe disability or
chronic medical condition that limits functioning in a manner
comparable to standards established for other categories of in-
dividuals eligible for services under this program, and whose
disability is expected to last at least 90 days.

Activities of daily living include: eating, toileting, dressing, bath-
ing, and transferring.

The Secretary shall establish criteria for determining the func-
tional level of disability among all categories of individuals that are
comparable in severity, regardless of age or the nature of the dis-
abling condition. The Secretary shall specify a uniform protocol for
use in the initial screening and determination of disability. States
may not assess a fee for determinations of disability.

Eligibility determinations shall be conducted by public or non-
profit entities specified in the State plan. Redeterminations shall
be conducted at least every six months or more frequently if there
is a significant change in an individual’s condition.

Program services

Care Management.—The State program must make available
care management services which include a (1) comprehensive as-
sessment of the individual’s need for home and community based
services, (2) an individualized plan of care based on the assess-
ment, (3) arrangements for the provision of services specified in the
plan of care, and (4) monitoring the delivery of services.

Care management services cannot be provided by an individual
or agency that also provides home and community based services
except in circumstances where a State determines that program en-
rollment cannot support a diversity of providers and care managers
and the State specifies procedures to avoid conflict of interest of an
entity that is both care manager and a provider of home and com-
munity based services.

The comprehensive assessment shall include an assessment of
the need for services whether or not the services are provided
under this program. The assessment shall be conducted using an
assessment tool developed by the Secretary.

The individualized plan of care shall specify the services to be
provided under this program and identify arrangements for nec-
essary services not provided under this program. The plan of care
will specify how services will be coordinated with other health care
services. Such plan of care will be reviewed and updated every six
months. The care plan shall be developed with the involvement of
the individual or the individual’s representative and shall be ap-
proved by the individual or individual’s representative.

Personal Care.—The program shall include personal care in the
array of services coveretf by the State. Available personal care serv-
ices shall include both agency-administered and consumer-directed.
States shall act as the employer of persons providing consumer-di-
rected personal care services and assume responsibility for provid-
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ing billing, provider payment, tax withholding, unemployment in-
surance amf workers’ compensation coverage. Beneficiaries shall
retain the right to select, hire, terminate, and direct the services
of a consumer-directed provider.

Additional Services.—States may provide a range of services in
addition to care management and personal care including: home-
maker and chore assistance, home modifications, respite services,
assistive devices, adult day services, habilitation and rehabilitation,
supported employment, home health services, transportation, and
any other care or assistive services specified by the State and ap-
proved by the Secretary.

Exclusions and Limitations.—The program may not provide cov-
erage for room and board, or services furnished in a hospital, nurs-
ing facility, intermediate care facility for the mentally retarded, or
other institutional setting specified by the Secretary. Services may
not be provided to the extent that an individual is eligible for the
same service covered by a health plan, the Medicare program, or
the Medicaid program. States operating a program under this part
would be required to continue to make available under Part A of
Medicaid certain specified home and community based long term
care services to categories of individuals eligible to receive such
services during the year immediately preceding the year in which
the State submitted a State plan for approval under this Part.

Cost-sharing: The levels of beneficiary coinsurance under the pro-
gram shall be as follows: no coinsurance for individuals with family
incomes below 125 percent of the Federal poverty level; 10 percent
coinsurance for individuals with family incomes of at least 125 per-
cent of poverty but below 175 percent of poverty; 15 percent coin-
surance for individuals with family incomes of at least 175 percent
of poverty but below 225 percent of poverty; 25 percent for individ-
uals with family incomes of at least 225 percent of poverty but
below 275 percent of poverty; 30 percent for individuals with family
incomes of at least 275 percent of poverty but below 325 percent
of poverty; and 35 percent coinsurance for individuals with family
incomes of at least 325 percent of poverty.

A schedule of annual deductibles shall be as follows: no deduct-
ible for individuals with family incomes below 125 percent of the
Federal poverty level; $100 for individuals with family incomes of
at least 125 percent of poverty but below 175 percent of poverty;
$200 for individuals with family incomes of at least 175 percent of
poverty but below 225 percent of poverty; $300 for individuals with
family incomes of at least 225 percent of poverty but below 275 per-
cent of poverty; $400 for individuals with family incomes of at least
275 percent of poverty but below 325 percent of poverty; and $500
for individuals with family incomes of at least 325 percent of pov-
erty.

The Secretary would be required to develop a methodology to re-
duce the cost-sharing burden for individuals with exceptionally
high out-of-pocket costs for whom such costs could jeopardize their
ability to take advantage of services offered under this program.

Quality Assurance: The State plan would be required to specify
how the State will ensure and monitor the quality of services in-
cluding: safeguarding the health, safety and confidentiality of
records of individuals with disabilities receiving services; setting
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and enforcing minimum standards for agency providers; setting
minimum competency requirements for consumer-directed provid-
ers of personal care services and how such competency will be dem-
onstrated; obtaining meaningful consumer input including measur-
ing satisfaction and receipt of services; establishing a process to re-
ceive, investigate and resolve allegations of neglect and/or abuse;
establishing optional training programs for program beneficiaries
in use and direction of consumer-directed providers of personal as-
sistance services; establishing an appeals procedure for eligibility
denials and a grievance procedure for disagreements concerning a
plan of care; providing for consumer participation in quality assur-
ance activities; specifying the role of the long term care ombuds-
man in assuring service quality and beneficiary rights.

The State plan would be required to comply with Federal stand-
ards in the following areas: sample review of client records; manda-
tory reporting of abuse, neglect, and exploitation; development of a
provider registry to be made available to the public; and optional
training programs for informal care givers.

Program beneficiaries would be required to have the following
rights: to be fully informed in advance orally and in writing, of the
care to be provided (or changes in that care); to participate in care
planning; to voice grievances with respect to services without re-
prisal; to be informed concerning how to lodge a complaint with the
State; to prompt resolution of any complaint or grievance; to pri-
vacy as well as confidentiality of personal and clinical records; to
access personal and clinical records; to refuse care; to training on
the management of care; to be free from physical or mental abuse,
corporal punishments, and physical or chemical restraints; to free
choice of providers; and to direct care.

Advisory Groups: The Secretary would be required to establish
an advisory group composed of a majority of individuals with dis-
abilities, their representatives, as well as Federal and State offi-
cials, providers, and local agencies. The group shall advise the Sec-
retary and the States on all aspects of the program.

Each State would be required to establish an advisory group to
advise it on all aspects of the program. Members shall be appointed
by the Governor. A majority of the group shall consist of individ-
uals with disabilities and their representatives. In addition, the
group shall include State officials and local agency representatives,
and providers. The group shall advise the State prior to develop-
ment of the State plan and provide ongoing input concerning the
program.

Payments to States

Services.—Federal matching rate shall be the Federal Medical
Assistance Matching Percentage plus 15 percentage points, except
that the Federal percentage under this part shall not exceed 90
percent.

Quality Assurance.—The Federal share shall be 90 percent of
amounts expended for quality assurance activities.

Eligibility Determinations and Needs Assessments.—The Federal
share of amounts expended for eligibility and assessments shall be
90 percent.



125

Claims Processing: Until 2003, the Federal share shall be 90 per-
cent for amounts expended for design, development and installation
of claims processing and information systems. Beginning in 2003,
the Federal share for such activity shall be 75 percent of amounts
expended.

General Administration.—The Federal share shall be 50 percent
for amounts expended for general administration of the State plan.

Federal Budget Amount and Allotment to States: State allot-
ments in any year after 1997 shall be based on the amount of
funds available for the year in the Long Term Care Account of the
Health Security Trust Fund plus any funds in the Account that
were not expended in a preceding fiscal year.

The Secretary shall allot funds to each State based on: the
State’s share of individuals with disabilities in the Nation; State
wages for service personnel relative to the national average; a
State’s Federal matching rate percentage under the program; and
the proportion of State’s population that is low-income relative to
the national proportion.

Evaluations: Beginning in 2003 and annually thereafter, the Sec-
retary would be required to report to Congress concerning: the ex-
tent to which low-income individuals with disabilities are equitably
served by the program; the adequacy and equity of services pro-
vided to individuals with comparable disabilities in different
States; the comparability of State participation in the program; and
the ability of providers to meet service demand.

Effective date
Upon enactment.

Subtitle D—Medicaid Program
PRESENT LAW

Title XIX of the Social Security Act (Medicaid) provides for man-
datory coverage by all participating States of acute care services for
individuals and families receiving either Aid to Families with De-
pendent Children (AFDC) or Supplemental Security Income (SSI)
income support payments. These groups are referred to as the
“cash population” within Medicaid. In addition, participating States
must extend coverage to pregnant women and children up to age
six with family incomes up to 133 percent of the Federal poverty
level and children born after September 1983 up to 100 percent of
the Federal poverty level. The Medicaid program provides States
the option to extend coverage of pregnant women and children up
to age one up to 185 percent of poverty. There are many other op-
tional and mandatory coverage groups for acute care Medicaid
services, one of which is Medically Needy eligibility under which
families with significant medical care expenses can “spend down”
into Medicaid eligibility.

Federal law establishes a basic set of mandatory services that
States must provide including: inpatient and outpatient hospital
services; laboratory and x-ray services; rural health clinic and fed-
erally qualified health center services; nursing facility services;
family planning services; early and periodic screening, diagnostic
and treatment (EPSDT) services for children under 21 years old;
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home health services; and physician, nurse midwife and certain
certified nurse practitioner services. There are many other services
a State may choose to offer including: prescription drugs, case man-
agement, personal attendant care, physical therapy, rehabilitation,
and mental health services.

COMMITTEE PROVISION
PART I-—INTEGRATION OF CERTAIN ELIGIBLES

Sec. 671. Limiting Coverage under Medicaid of Items and Services
Covered under Standard Benefit Package

AFDC and Non-Cash: Individuals receiving Aid to Families with
Dependent Children (AFDC) payments and individuals eligible for
Medicaid acute care services who do not receive any Federal in-
come support (referred to as ‘non-cash’) would be integrated into
the general health care reform program. These individuals would
move into the community-rated, private sector health care system
as they become eligible for Federal premium subsidies. For pur-
poses of premiums and cost-sharing, these individuals would be
treated like other low-income people eligible for Federal subsidies
and enrollment in certified health plans.

Current Medicaid rules governing covered services and eligibility
would be retained to cover services not otherwise provided through
certified health plans. Because Medicaid is a secondary payer when
a recipient has private coverage, the program would provide sup-
plemental services for low-income groups currently entitled to Med-
icaid. The current flexibility provided to States to determine the op-
tional services and groups it will cover would be retained.

SSI Recipients: Medicaid beneficiaries who receive Supple-
mentary Security Income payments would remain in the full Med-
icai(%{ program and would not be included in the community rated
market.

Dual Eligibles: Medicaid beneficiaries who are eligible for Medi-
care would also not be included in the community rates market.
This group would remain under Medicaid.

Maintenance of Effort: States would be required to make a gen-
eral maintenance of effort (MOE) payment for services covered
under the standard benefits package for that portion of the Medic-
aid population that moves from Medicaid onto the Federal pre-
mium subsidy program. The State MOE would be indexed to the
per capita growth in national health expenditures and growth in
the State’s population. Quarterly Federal Medical Assistance
grants to the States would be reduced by the maintenance of effort
amount.

Effective date

January 1, 1996 for States that implement the premium subsidy
program in that year. January 1, 1997 for States that do not imple-
ment the premium subsidy program early.
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PART II—COORDINATED CARE SERVICES OR DISABLED MEDICAID
ELIGIBLES

Sec. 672. Coordinated Care Services for Disabled Medicaid Eligibles

Current law regarding Medicaid managed care would remain in-
tact except that States could only contract with certified standard
health plans. Further, no certified health plan with a Medicaid con-
tract could have more than 50 percent of its enrollment composed
of SSI/Medicaid recipients.

Effective date
January 1, 1996.

PART III—PAYMENTS TO HOSPITALS SERVING VULNERABLE
POPULATIONS

Sec. 673. Replacement of DSH Payments with Payments to
Hospitals Serving Vulnerable Populations

The current Medicaid Disproportionate Share Hospital (DSH)
payment program would be phased down during the period of time
in which the Federal premium subsidy program is implemented.
Beginning in 1997, the State DSH allotments would be recalculated
to account for reduced State medical assistance payments resulting
from the conversion of some of the program to a maintenance of ef-
fort payment. When the premium subsidy eligibility level (for indi-
viduals other than children and pregnant women) reaches 125% of
the Federal poverty level, the Federal and State DSH spending
caps would be reduced to 10% of medical assistance expenditures.
The Federal and State spending limits would be reduced another
2 percentage points for each increase of 25% in the level of pre-
mium subsidy eligibility. The concept of “high DSH States” and
“low DSH States” would be eliminated. The year after the subsidy
eligibility level reaches 200% of poverty, the DSH program would
be eliminated and replaced with a Vulnerable Populations Adjust-
ment program.

Hospitals eligible for payments under this program would have
had a low-income utilization rate (as defined under Sec. 1923(b)3))
of at least 25% in 1994. Payments to hospitals will be allocated
based on the amount of hospital-specific low-income days relative
to low-income days inpatient days nationally. Total funding avail-
able under this program is $2.5 billion per year.

Effective date
October 1, 1997.
PART IV—MEDICAID LONG TERM CARE PROVISIONS

Sec. 674. Payments for Home or Community-Based Care, Personal
Care Services, and Frail Elderly Services

The Federal Medical Assistance Percentage would be increased
by 10 percentage points for: personal care attendant services, Sec.
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1915 home and community based long term care waiver services,
and the frail elderly home care option under Sec. 1929.

Sec. 675. Increased Resource Disregard for Individuals Receiving
Certain Services

States would have the option to expand eligibility for single indi-
viduals by increasing the asset limit from $2,000 to $4,000 for serv-
ices including personal care attendant services, the Sec. 1915 waiv-
eg 2prograxms, and the frail elderly home care option under Sec.
1929.

Sec. 676. Frail Elderly Demonstration Project Waivers

The number of authorized Program of All-Inclusive Care for the
Elderly (PACE) demonstration sites would be increased from 15 to
40. The Secretary of HHS would be required to develop minimum
standard requirements that an organization must meet to receive
a demonstration waiver. The Secretary would also be required to
develop and make available to States, model guidelines for unified
licensure or certification of PACE providers for use by States choos-
ing to develop unified licensure or certification requirements for
these integrated provider/service delivery models. The Secretary
would be required to develop evaluation protocols for PACKE
projects in operation on the date of enactment and report to Con-
gress by January 1, 1998 on the desirability of granting permanent
provider status to this sites. The Secretary would also be required
to develop evaluation protocols for demonstration projects estab-
lished after the date of enactment and report to Congress by Janu-
ary 1, 2003 on the desirability of granting permanent provider sta-
tus to these entities.

Sec. 677. Elimination of Prior Institutionalization Requirement

The requirement that individuals need to have been institu-
tionalized as a condition of eligibility for habilitation services under
a home and community based care waiver would be eliminated.

Sec. 678. Elimination of Rule Regarding Availability of Beds in
Certain Institutions

As a condition of approval for a Sec. 1915 waiver, HCFA cur-
rently requires States to demonstrate the availability of an institu-
tional bed in order to have an equivalent slot in a home and com-
munilty based waiver program. 9I‘his requirement would be elimi-
nated.

Effective date

January 1, 1995, except that Sec. 676 shall become effective upon
enactment.
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ParRT V—MISCELLANEOUS

Sec. 679. Coverage of All Certified Nurse Practitioner and Clinical
Nurse Specialist Services

State Medicaid programs would be required to reimburse directly
for the services provided by all certified nurse practitioners or clini-
cal nurse specialists which they are legally authorized under State
law or regulation to perform, whether or not they operate under
the supervision of a physician or other health care provider.

TiTLE VII. REVENUE PROVISIONS
Subtitle A—Financing Provisions

1. Increase in Excise Taxes on Tobacco Products (secs. 701-703 of
the bill and sec. 5701 of the Code)

PRESENT LAW

Tax rates

Excise taxes are imposed on the manufacture or importation of
cigarettes, cigarette papers and tubes, snuff, chewing tobacco, and
pipe tobacco. The present-law tax rates are as follows:

Cigarettes:
Small cigarettes (weighing no more -than 3 pounds per $12 per thousand (i.e., 24 cents
thousand) 1. per pack of 20 cigarettes).
Large cigarettes {(weighing more than 3 pounds per thou- $25.20 per thousand.
sand)2.
Cigars:
Small cigars (weighing no more than 3 pounds per thou- $1.125 per thousand.
sand)

Large ci'gars (weighing more than 3 pounds per thousand) 12,75 percent of manufactur-
er’s price {but not more than

$30 per thousand).

Cigarette papers and tubes:

Cigarette papers? .. 0.75 cent per 50 papers.

Cigarette tubes 1.5 cents per 50 tubes.
Snuff, chewing tobacco, pipe tobacco:

Snuff 36 cents per pound.

Chewing tobacco 12 cents per pound.

Pipe tobacco 67.5 cents per pound.

1 Most taxable cigarettes are classified as small cirgarettes.

2Large cigarettes measuring more than 6% inches in length are taxed at the rate prescribed for small ciga-
rettes, counting each 2¥s inches (or fraction thereof) as one ciiarette.

3Cig: papers ing more than 6% inches in length are taxed at the rate prescribed, counting each
2% inches (or fraction t.hereos as one cigarette paper. No tax is imposed on a book or set of cigarette papers
containing 25 or fewer papers.

4 Cigt tu ing more than 6% inches in length are taxed at the rate prescribed, counting each
2%, inches (or fraction thereof) as one cigarette tube.

Exemptions; use of revenues

No tax is imposed on tobacco products exported from the United
States. Exemptions also are allowed for (1) tobacco products fur-
nished by manufacturers for employee use or e%?)erimental pur-
poses; and (2) tobacco products to be used by the United States. In
addition, no tax is imposed on tobacco to be used in “roll-your-own”
cigarettes.

Revenues from the tobacco products excise taxes are retained in
the general fund of the Treasury. Revenues from taxes on tobacco
products brought into the United States from Puerto Rico are
transferred (“covered over”) to Puerto Rico if the products satisfy

815330-94-5
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a domestic content requirement.> No Federal excise tax is imposed
on tobacco products sold in Puerto Rico.

REASONS FOR CHANGE

Medical research has linked the use of tobacco products to a
number of diseases—including cancer of the lungs, mouth and
throat, emphysema, chronic bronchitis, and heart disease. Smoking
also is believed to be a contributing factor to low birth weight ba-
bies. In addition, medical research has suggested that “second-hand
smoke,” that is, smoke inhaled by nonsmokers, increases health
risks and costs for nonsmokers. Thus, all Americans, both smokers
and nonsmokers bear the detrimental health effects from smoking.

Research has concluded that smokers of all ages require more
medical care than those who have never smoked. As a major pro-
vider of health care, the Federal Government has an inkerest in
controlling health costs. Therefore, the Committee concluded that
it is appropriate to increase tobacco taxes to provide a market in-
centive to individuals to reduce their consumption, or never com-
mence the consumption, of products that can harm one’s health
and increase the health care expenditures of the Federal Govern-
ment.

EXPLANATION OF PROVISION

Rate increases; extension of coverage

The bill increases the excise tax rate on small cigarettes by
$50.00 per thousand (one dollar per pack of 20 cigarettes) and on
large cigarettes by $105.00 per thousand. The tax on other cur-
rently taxable tobacco products (except snuff and chewing tobacco)
is increased proportionately and a $17.35 per pound tax is imposed
on “roll-your-own” tobacco. The tax on snuff is increased by $1.00

er 1.2 ounce tin, and the tax on chewing tobacco is increased by
gl.OO per 3 ounce pouch.

The new tax rates on all tobacco products will be—

Cigarettes:
Small cigarettes (weighing no more than 3 pounds per $62.00 per thousand (i.e., $1.24
thousand). per pack of 20 cigarettes).
Large cigarettes (weighing more than 3 pounds per thou- $130.20 per thousand.
sand.
Cigars:
Small cigars (weighing no more than 3 pounds per thou- $51.13 per thousand.
sand.

Large cigars (weighing more than 3 pounds per thousand . 66 percent of manufacturer’s
price (but not more than

$155.00 per thousand).

Cigarettes papers and tubes:

Cigarette papers 3.88 cents per 50 papers.

Cigarette tubES ..c..cccvrvrrricneesianreenereesassessserescosesssressssanees 7.76 cents per 50 tubes.
Snuff, chewing tobaceo, pipe tobacco, “roll-your-own” tobacco:

SNUIT <ottt e e aee s st rer e s s na s nesaean $13.69 per pound.

Chewing tobacco $5.45 per pound.

Pipe tobacco $17.35 per pound.

“Roll-your-own” tobacco $17.35 per pound.

5Code section 7652(d) provides that an article, other than an article containing distilled spir-
its, shall not be treated as produced in Puerto Rico unless the sum of (a) the cost or value of
the materials produced in Puerto Rico plus (b) the direct costs of 1x)rocess operations performed
in Puerto Rico equals or exceeds 50 percent of the vlaue of the article as of the time it is brought
into the United States.
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Revenues from the increase in excise tax rates on tobacco prod-
ucts will be paid into the Health Security Trust Fund.

The bill also imposes the increase in excise tax rates on tobacco
products manufactured and sold in Puerte Rico. Revenues from
these taxes will be paid into the Health Security Trust Fund.

To provide full subsidies to children and pregnant women under
part B of title XIX of the Social Security Act, the excise tax rate
on small cigarettes set forth above shall be increased by 30 cents
per pack of 20 cigarettes in the case of articles removed after June
30, 1996, and before January 1, 2002. The excise tax on other tax-
able products will be increased by comparable amounts during that
period.

Exemptions and administrative provisions

The bill repeals the present-law exemptions for tobacco products
provided to employees of the manufacturer or used by the United
States, and includes the following administrative and compliance
provisions: :

(1) The exemption for exports is limited to products that are
marked or labelled under Treasury Department rules designed to
prevent the diversion of such products into the domestic market.

(2) Re-importation of tobacco products previously exported with-
out payment of tax (other than for return to the manufacturer) is
prohibited and a new penalty, equal to the greater of $1,000 or five
times the amount of tax, is imposed on all parties involved in any
prohibited re-importation. (All tobacco products and cigarette pa-
pers and tubes, as well as all vessels, vehicles, and aircraft used
in such re-importations, are subject to seizure by the United
States.)

(3) The current manufacturer inventory maintenance and report-
ing requirements, criminal penalties, and forfeiture rules are ex-
tended to importers of tobacco products.

(4) The present-law exemption for books or sets of cigarette pa-
pers containing 25 or fewer papers is repealed.

(5) Cover over of tobacco product revenues to Puerto Rico and the
Virgin Islands is limited to present-law tax levels.

EFFECTIVE DATE

The provision generally is effective for tobacco products removed
after December 31, 1994. A floor stocks tax is imposed on taxable
tobacco products held on January 1, 1995, and on each subsequent
rate increase date.

2. Assessments on Insured and Self-Insured Health Plans (sec. 705
of the bill and new secs. 4501-4503 of the Code)

PRESENT LAW

There is no excise tax or other special Federal tax on domestic
health insurance policy premiums. A one-percent excise tax is im-
posed on premiums for certain foreign-issued sickness and accident
insurance and reinsurance policies (sec. 4371).
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REASONS FOR CHANGE

The purpose of the assessment on accident or health coverage is
to raise revenues to fund the Graduate Medical Education and Aca-
demic Health Centers Trust Fund and the Biomedical and Behav-
ioral Research Trust Fund, established under subtitle F of title VII
of the bill.

EXPLANATION OF PROVISION
In general

The bill imposes an assessment on accident or health coverage
provided (whether through insurance policies or otherwise) with re-
spect to residents of the United States®, as well as on certain relat-
ed administrative services. No assessment is imposed on accident
or health coverage if substantially all of the coverage relates to li-
abilities incurred under workers’ compensation laws, tort liabilities,
liabilities relating to ownership or use of property, credit insurance,
or such other similar liabilities as may be specified by the Sec-
retary of Treasury in regulations. Accident or health coverage in-
cludes, but is not be limited to, coverage for sickness, accident, den-
tal, preventive care, payments as a result of a medical condition,
or payment of a fixed amount for specific diseases or hospitaliza-
tion or other specific types of care.

In general, with respect to health insurance, the assessment is
imposed on premiums, With respect to prepaid health care arrange-
ments, the assessment is imposed on the fixed payments or pre-
miums paid by members. With respect to self-insured plans, the as-
sessment is imposed on the accident and health coverage expendi-
tures and the administrative expenses of the plan.

Assessment on accident and health insurance policy premiums

The bill imposes a 1.75-percent assessment on the premium for
any insurance policy providing accident or health insurance. The is-
suer of the policy is liable for the assessment.” The assessment is
imposed regardless of who pays the premium.

If a policy subject to the assessment provides both accident or
health coverage and non-accident or health coverage, no assess-
ment is imposed on the portion of the premium attributable to the
non-accident or health coverage if the charge for such other cov-
erage is separately stated or furnished to the policyholder in a sep-
arate statement, and is reasonable in relation to the total charges
under the policy.

Arrangements under which (1) a person receives fixed payments
or premiums in exchange for an agreement to provide or arrange
for the provision of accident or health coverage, and (2) substan-
tially all of the risk of utilization of health care services is assumed
by such person or the provider of such services (i.e., prepaid health
care arrangements) are treated as insurance policies subject to the

6The bill generally defines the “United States” to include possessions of the United States.
Amounts collected pursuant to this assessment on accident and health coverage will not be
transferred (“covered over”) to any possession.

7 For purposes of the assessment, a cost-plus contract is treated as an insurance contract.
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assessment.® In such a case, the assessment is imposed on such
payments or premiums. The person receiving the payments or pre-
miums is treated as the issuer of the policy and is liable for the
assessment.

Assessment on health-related administrative services

The bill also imposes a 1.75-percent assessment on amounts paid
for certain health-related administrative services not included in
the premium for a policy. The assessment is imposed on the pro-
vider of the services. If the health-related administrative services
are performed pursuant to a contract providing for administrative
services for both accident or health coverage and non-accident or
health coverage, no assessment is imposed on amounts paid for ad-
ministrative services attributable to the non-accident or health cov-
erage if the charge for such other services is separately stated or
furnished to the policyholder in a separate statement, and is rea-
sonable in relation to the total charges under the contract.

Services subject to the assessment include claims processing or
other administrative services performed in connection with acci-
dent or health coverage (if the charge for such services is not in-
cluded in the premiums for such policy), and claims processing, ar-
ranging for the provision of accident or health coverage, or other
administrative services performed in connection with a self-insured
plan established or maintained by another person.

Treatment of self-insured plans

Self-insured plans are subject to a monthly assessment equal to
1.75 percent of the sum of the plan’s expenditures for accident and
health coverage (as defined above) and direct administrative ex-
penses for the month. The assessment is paid by the plan sponsor.

Plans subject to the assessment are plans that provide any acci-
dent or health coverage other than through an insurance policy,
and that are established or maintained by (1) one or more employ-
ers for the benefit of their current or former employees; (2) one or
more employee organizations for the benefit ofP their current or
former members; (3) one or more employers and employee organi-
zations jointly for the benefit of current or former employees; (4)
a voluntary employees’ beneficiary association described in Code
section 501{cX9); and (5) qualified association plans defined in sec-
tion 21433 of the bill (i.e,, certain multiple employer welfare ar-
rangements, plans maintained by rural electric cooperatives or by
rural telephone cooperative associations, and certain plans main-
tained by trade, industry, or professional associations, chambers of
commerce, religious organizations, or public entity associations).

The accident and health coverage expenditures of a plan for any
morth do not include expenditures subject to the assessment on ac-
cident and health insurance policy premiums or expenditures sub-
ject to the excise tax on health-related administrative services, de-
scribed above. In addition, any reimbursements received by the

8This provision is not intended to limit the types of arrangements that are treated as insur-
ance policies subject to the assessment. For example, arrangements under which substantially
all of the risk of utilization of health care services is not assumed by the person arranging for
the provision of such services or the provider of such services {e.g., “fee-for-service” health care
arrangements) are insurance policies subject to the assessment.
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plan sponsor (through insurance or otherwise) are subtracted from
accident and health coverage expenditures.

Depreciation expenses allowable for property to be used in con-
nection with the provision of accident or health coverage under
Code section 167 are treated as accident and health coverage ex-
penditures. Accident and health coverage expenditures do not in-
clude any other expenditure for the acquisition or improvement of
land or for the acquisition or improvement of any property to be
used in connection with the provision of accident or health coverage
which is subject to depreciation allowance.

The following examples illustrate the operation of the assessment
with respect to self-insured plans:

Example 1.—Employer A maintains a self-insured plan and has
a contract with Insurance Company X to provide administrative
services only with respect to the plan. Employer A is liable for the
assessment with respect to accident and health coverage expendi-
tures under the plan. Insurance Company X is liable for the assess-
ment with respect to amounts received from Employer A for admin-
istrative services.

Example 2.—Employer B maintains a plan that is self-insured,
and purchases stop-loss coverage from Insurance Company Y. Em-
ployer B is liable for the assessment with respect to accident and
health coverage expenditures under the plan. In applying the as-
sessment, the amount of any reimbursements received from Insur-
ance Company Y under the stop-loss policy are subtracted from
total accident and health coverage expenditures. Insurance Com-
pany Y is liable for the assessment with respect to the premiums
paid for the stop-loss policy by Employer B.

Exemption applicable to certain governmental programs

Certain direct governmental insurance programs are exempt
from the assessment. Exempt governmental programs are Medicare
Parts A and B, Medicaid, any program that provides health cov-
erage (other than through an insurance policy) to members of the
Armed Forces or veterans or to their spouses or dependents, and
any program established by Federal law for providing medical care
(other than through an insurance policy) to members of Indian
tribes. Other government programs are subject to the assessment.

Graduate Medical Education and Academic Health Centers Trust
Fund and Biomedical and Behavioral Research Trust Fund

The net revenues collected from the assessment will be used to
fund the Graduate Medical Education and Academic Health Cen-
ters Trust Fund and the Biomedical and Behavioral Research Trust
Fund, established under the bill.

EFFECTIVE DATE

The assessment is effective for payments and premiums received
and expenses incurred with respect to coverage for periods after
December 31, 1995.



135

3. Excise Tax on High Cost Health Plans (sec. 706 of the bill and
secs. 4511-4512 of the Code)

PRESENT LAW

No excise tax or other special Federal assessment is imposed on
domestic health insurance policy premiums.

REASONS FOR CHANGE

The Committee believes that an excise tax on high cost health
plans will help contain nationwide health insurance costs.

EXPLANATION OF PROVISION

In general

The bill imposes a nondeductible excise tax on the issuer? of any
applicable health plan !© that is determined to be a high cost health
plan for any taxable period.!! The tax imposed equals 25 percent
of the taxable amount with respect to the high cost health plan for
the taxable period. For purposes of the provision, the taxable pe-
riod is generally the period immediately following the close of the
plan’s annual open enrollment period for which coverage is pro-
vided to persons insured under the plan.!2

The Secretary of the Treasury will establish reporting and rec-
ordkeeping requirements, and the times for making any deposits
with respect to the tax imposed under this provision. Treasury is
also granted authority to issue other regulations necessary to carry
out this provision.

Status as a high cost health plan

General rule

An applicable health plan is a high cost plan for any taxable pe-
riod in which the premiums received under the plan '3 exceed the
sum of the target amounts for each class of enrollment.

The premiums received under the plan will be adjusted in a
manner and only to the extent prescribed by the Secretary of the
Treasury to disregard certain actuarial factors taken into account
in establishing the premiums charged to insureds. With respect to
community-rated plans, the premiums received will be the pre-

9With respect to a self-insured plan, the tax will be imposed on the plan sponsor,

10 Apy applicable health plan is any “certified standard health plan” and any “certified non-
standard health plan.” A certified standard health plan is generally defined in section
21011(aX2) of the Social Security Act, but, for this purpose, does not include a plan providing
the alternative standard benefit package described in subtitle C of such Act. A certified non-
standard health glan is defined in section 21011(aX3) of the Social Security Act.

An apFﬁcable ealth plan that covers individuals residing in more than one community-rated
area will be treated as a separate plan with respect to each area.

11 Amounts collected pursuant to this excise tax on high cost health plans will not be trans-
ferred (i.e., “covered over”) to any possession.

12Every plan in a community-rated area will have the same open enroliment period, except
for self-insured plans maintained by multistate employers. The taxable period for a multistate
self-insured plan with respect to a particular area would be the plan’s first full coverage period
that begins on or after the end of the applicable community-rated area’s coverage period. For
example, assume that a multistate self-insured plan’s coverage period runs from May 1 to April
30 of each year. If the plan operates in a community-rated area that has a coverage period that
begins on January 1, 1995, the plan’s taxable period for that year would begin on May 1, 1995
and end on April 30, 1996.

13The premimums received by a community-rated plan do not include any risk adjustment
payment received by the plan.
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miums that would have been received by the plan had any age ad-
justment factor been disregarded. For example, if a community-
rated plan charged an individual an additional $100 above its
standard premium as a result of the individual’s age, the additional
$100 is not treated as a premium received for purposes of deter-
mining whether the plan is a high cost plan.

With respect to experience-rated plans, the premiums received
will be the premiums that would have been received by the plan
had any risk adjustment factor been disregarded. The Committee
intends that the risk adjustment factors to be disregarded will be
similar to those factors used by the Department of Health and
Human Services (HHS) to determine the risk adjustment for com-
munity-rated plans. For example, if gender is a factor that is taken
into account in determining the risk adjustment for community-
rated plans, then any amounts received by an experience-rated
plan attributable to gender will be disregarded in the manner pre-
scribed by the Secretary of the Treasury.

The premiums received under the plan include any premium re-
ceived by the insurer with respect to a certified supplemental
health p{an 14 that covers an insured also covered by the certified
standard health plan.

For a given class of enrollment for any taxable period, the target
amount will be the target premium (established by the Treasury,
as discussed below) for that class of enrollment multiplied by the
number of primary insured people covered by the plan in that class
of enrollment.!s

Exception

An applicable health plan will not be treated as a high cost plan
if the Treasury determines that the adjusted average premium for
the plan falls below the adjusted average premium for three
fourths of all plans in the United States for the calendar year. The
adjusted average premium is the weighted average premium for all
classes of enrol%ment under the plan, adjusted to account for (1) the
same actuarial factors discussef above (i.e., in the case of commu-
nity-rated plans, age adjustments, and in the case of experience-
rated plans, risk adjustments), and (2) cost-of-living 16 and other
differences among community-rated areas which affect premium
costs. The adjusted average premium takes into account any pre-
mium received by the insurer with respect to a certified supple-
mental health plan that covers an insured also covered by the cer-
tified standard health plan.

Determination of taxable amount

Under the bill, the taxable amount is the amount by which the
total premiums received under the plan exceed the sum of the “ref-
erence premium amounts” for eacg class of enrollment. For this
purpose, the total premiums received is determined in the same
manner as the general rule for determining whether a plan is a

14A certified supplemental health plan is defined in section 21011(a¥4) of the Social Security
Act.

!3In the event a primary insured person is covered only for a portion of the taxable period,
the target premium with respect to such person must be proportionately reduced.

161f cost-of-living data is not available by area, the Treasury Department is authorized to use
such other information relating to cost-of-living as it deems relevant.
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high cost plan. The reference premium amount, for a given class
of enrollment, will be the reference premium for that class of en-
rollment for the taxable period multiplied by the number of pri-
mary insured people covered by the plan in that class of enroll-
ment. :

Establishment of target and reference premiums

The Secretary of the Treasury is required annually to establish
target premiums and reference premiums for each community-
rated area as soon as practicable after the close of the area’s open
enrollment period. A target premium and a reference premium
would be separately established for community-rated and experi-
ence-rated plans with respect to each class of enrollment. The Sec-
retary is required to establish target premiums at levels it esti-
mates will cause the tax to apply to (1) community-rated standard
health plans covering 40 percent of the total primary insured peo-
ple covered by community-rated standard health plans in the area,
and (2) experience-rated standard health plans covering 40 percent
of the total primary insured people covered by experience-rated
standard health plans in the area. The reference premium for an
area will equal the average premium for the class of enrollment for
all certified standard health plans offered in the area.

Treatment of self-insured plans

For purposes of determining a self-insured plan’s status as a
high cost plan and its taxable amount, the premiums received by
the self-insured plan will include (1) a reasonable estimate of the
plan’s expenditures for accident or health coverage and for direct
administrative expenses in the community-rated area during the
taxable period, and (2) any premiums paid by the plan sponsor for
accident or health coverage under an insurance policy.

Temporary increase in tax rate to fund subsidies

The excise tax rate under this provision is increased to 29 per-
cent for taxable periods beginning after December 31, 1996 and be-
fore January 1, 2002, to provide full subsidies for children and
Kregnant women under part B of title XIX of the Social Security

ct.

Effective date
The provision is effective after December 31, 1995.

4. Recapture of Certain Health Care Subsidies Received by High-
Income Individuals (sec. 711 of the bill and sec. 59B of the Code)

PRESENT LAW

Medicare, authorized under Title XVIII of the Social Security
Act, is a nationwide health insurance program for the aged and
certain disabled persons. It consists of two parts: the hospital in-
surance (Part A) program and the supplementary medical insur-
ance (Part B) program.

Most Americans age 65 or older are automatically entitled to cov-
erage under Part A of Medicare. Part B of Medicare is voluntary.
For 1994, each individual who enrolls in Medicare Part B pays the
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same flat-rate premium of $41.10 per month regardless of his or
her income level. This premium rate is equal to 25 percent of esti-
mated program costs for the coming year. Benefits received under
Part A and Part B of Medicare are excludable from the gross in-
come of the recipient.

REASONS FOR CHANGE

Under present law, the Federal Government subsidizes 75 per-
cent of the cost of coverage under Part B of Medicare. The subsidy
applies to all Medicare Part B enrollees regardless of their income
levels. The Committee believes that premium subsidies should be
based on each taxpayer’s ability to pay and, thus, that higher-in-
come taxpayers should pay a greater share of the premiums for
coverage under Medicare Part B.

EXPLANATION OF PROVISION

Under the bill, taxpayers with modified adjusted ss income
(AGI) above a thresho})d amount are required to pay additional pre-
miums for each month of coverage under Part B of Medicare. The
maximum Medicare Part B premium for high-income Medicare
Part B enrollees would cover approximately 75 percent of estimated
program costs, up from the current level ofy 25 percent.

For purposes of computing the additional premium, modified AGI
is AGI plus tax-exempt interest, certain foreign source income, and
income from tax-exempt higher education U.S. savings bonds. The
threshold amount is $90,000 for unmarried tax ayers, $115,000 for
married taxpayers filing joint returns, and 2{0 for married tax-
payers filing separate returns. The amount of additional premiums
is phased in for taxpayers with modified AGI which exceeds the
threshold amount by less than $15,000 ($30,000 for married tax.
payers filing joint returns if each spouse is required to pay addi-
tional premiums).

Any additional Medicare Part B premiums imposed under the
bill are treated as income taxes for purposes of subtitle F of the
Code (relating to income tax procedure and administration) but are
not treated as income taxes for alternative minimum tax purposes
(Code sec. 55), or for the purpose of determining the amount of
other tax credits under the Code. Additional premiums imposed
under the bill are deductible to the extent the premiums, when
added to other medical expenses not otherwise deductible, exceed
7.5 percent of AGI.

Under the bill, penalties for failure to pay estimated income tax
will not be imposed on a taxpayer for any period prior to April 186,
1997, to the extent that the underpayment results from the failure
to pay additional Medicare Part B premiums.

Proceeds from the collection of additional Medicare Part B pre-
miums are to be credited at least quarterly to the Supplementary
Medical Insurance Trust Fund.

Under present law, the Medicare system is applicable in U.S.
possessions. In order to ensure that the additional Part B premium
is collected with respect to Medicare participants who are residents
of a U.S. possession, the bill provides that a U.S. possession is not
a participating State for purposes of the bill unless, under an
agreement with the United States, the laws of the possession im-
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pose an additional Medicare Part B premium that is the same as
that imposed in the United States and the possession pays over the
proceeds from the premium to the Supplementary Medical Insur-
ance Trust Fund.

Effective date

The provision is effective for taxable years beginning after De-
cember 31, 1995.

5. Increase in Excise Tax on Certain Hollow Point and Large Cali-
bﬁr é—ls:in?gun Ammunition (sec. 715 of the bill and sec. 4181 of
the Code :

PRESENT LAW

A 10-percent excise tax is imposed on the sale of pistols and re-
volvers by a manufacturer, producer or importer thereof. Other
firearms and shells and cartridges are subject to an 11-percent ex-
cise tax.

Amounts equivalent to revenues from these excise taxes fund the
Federal Aid to Wildlife Program for use in making grants to sup-
port State wildlife programs.

REASONS FOR CHANGE

The Committee believes that certain ammunition has been de-
signed, not for sporting purposes, but rather with the sole intent
to inflict severe, massive, physical injury to the human body. For
example, some ammunition has been designed to produce, upon im-
pact, sharp barb-like projections that extend beyond the diameter
of the unfired cartridge, producing extraordinary tissue damage in
a victim. In the United States, such ammunition can be purchased
readily over the counter. The availability of such ammunition pre-
sents a grave danger to ordinary citizens, to law enforcement offi-
cers, and even to emergency room physicians who must remove
barbed projectiles by hand from the wounds of gunshot victims.

The Committee believes that such ammunition should be re-
moved from the market place. Accordingly, the Committee believes
it is appropriate to impose a rate of tax of sufficient magnitude on
such ammaunition to eliminate its manufacture.

EXPLANATION OF PROVISION

The provision increases the ad valorem excise tax rate on certain
handgun ammunition. A 10,000-percent rate applies to (1) jacketed,
hollow point pr<3'ectiles which may be used in a handgun and are
designed to produce, upon impact, sharp-tipped, barb-like projec-
tions that extend beyond the diameter of the unfired projectile; and
(2) cartridges with a projectile measuring 0.500 inch or greater in
diameter which may be used in a handgun.

“Jacketed” means the projectile or bullet is encased in a thin
metal cover or jacket. “Hollow point” means there is a cavity in the
nose of the projectile. A hollow point projectile expands somewhat
on impact. Examples of jacketed, hollow point projectiles that
produce, upon impact, sharp-tipped, barb-like projections, are am-
munition currently known as “Starfire,” “Hydro Shok,” “Golden
Saber,” and “Lawman.”
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Amounts equivalent to revenues from this increased excise tax
will be added to the General Fund and will not be used to fund the
Federal Aid to Wildlife Program.

Effective date

The provision is effective for sales made after December 31, 1994.
A floor stocks tax generally is imposed on taxed ammunition prod-
ucts held on January 1, 1995. However, no floor stocks tax is im-
posed on taxed ammunition that is destroyed (in a manner pre-
scribed by the Secretary of Treasury) before April 1, 1995.

6. Modification to Self-Employment Tax Treatment of Certain S
Corporation Shareholders and Partners (sec. 716 of the bill and
sec. 1402 of the Code)

PRESENT LAW

Employment taxes, in general

As part of the Federal Insurance Contributions Act (FICA), a tax
is imposed on employees and employers. One-half of the tax is im-
posed on the employer and one-half is imposed on the employee.
The tax is composed of two parts: old-age, survivor, and disability
insurance (OASDI) and Medicare hospital insurance (HI). For
wages paid in 1994 to covered employees, the total OASDI portion
of the tax is 12.4 percent of the first $60,600 of wages. The total
HI portion of the tax is 2.9 percent of total wages. The cap on
wages subject to the OASDI portion of FICA tax is indexed to
changes in the average wages in the economy. The cap on wages
subject to the HI portion of the tax was repealed for wages and in-
come received after December 31, 1993. For 1993, the HI wage cap
was $135,000.

Similarly, under the Self-Employment Contributions Act (SECA),
a tax is imposed on an individual’s net earnings from seif-employ-
ment (NESE). The SECA tax rate is the same as the total FICA
rates for employers and employees (i.e., 12.4 percent for OASDI
and 2.9 percent for HI) and the SECA base is capped and indexed
in the same manner as is the FICA base. In general, the SECA tax
is reduced to the extent the individual had wages for which FICA
taxes were withheld during the year.

Treatment of partners and S corporation shareholders

The NESE of a partner in a partnership generally is the part-
ner’s distributive share from any trade or business of the partner-
ship, adjusted for certain items of income that are passive in na-
ture (for example, rentals of real estate, dividends, and interest are
excluded from NESE unless such amounts are received in the
course of a trade or business of a dealer in the related property).
However, the distributive share of a limited partner generally is
excluded from NESE except to the extent the distributive share is
a guaranteed payment for services actually rendered to or on be-
half of the partnership.
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Similar rules are not provided for shareholders in S corpora-
tions.1?7 Thus shareholders are not required to include as NESE
their pro rata share of the income of an S corporation.!8 Rather,
shareholders who perform services for the S corporation are subject
to FICA taxes on the wages paid to them.1®

REASONS FOR CHANGE

The SECA wage base is intended to parallel the FICA wage base
in that both SECA and FICA are intended to subject to tax remu-
neration from the taxpayer’s own labor. The Committee believes
that the current SECA base is under-inclusive in some cases (be-
cause certain labor income is not subject to tax) and over-inclusive
in others (because certain capital income is subject to tax). These
under- and over-inclusions often result merely because of the form
of entity through which the individual taxpayer conducts his or her
trade or business. The bill modifies the SECA base to more accu-
rately measure the “wage” element of self-employment income and
to provide similar treatment for similar income earned through dif-
ferent types of entities. ‘

EXPLANATION OF PROVISION

In general

The provision amends the definition of NESE to: (1) Include 80
percent of the pro rata share of S corporation income derived from
service-related businesses for shareholders who own more than two
percent of the stock and provide significant services to the corpora-
tion; (2) provide similar rules for limited partners who provide sig-
nificant services to partnerships; and (3) provide a special exclusion
for certain income derived from inventory for all taxpayers.

S corporation shareholders

Under the provision, in the case of a “2-percent shareholder” of
an S corporation for any taxable year who provides significant serv-
ices to or on behalf of the corporation during the year, the NESE
of the shareholder includes 80 percent of the shareholder’s pro rata
share of taxable income or loss from “service-related businesses”
carried on by the S corporation. A “2-percent shareholder” means
any shareholder that owns more than 2 percent of the stock of an
S corporation at any time during the year (sec. 1372(b}). The share-
holder’s pro rata share of the income or loss of an S corporation is
determined pursuant to the general rules of subchapter S (sec.
1366). A “service-related business” is any trade or business involv-
ing the performance of services in the fields of health (other than
with respect to in-patient personal care facilities), law, engineering,

17 For some purposes, a shareholder that owns more than 2 percent of the stock of an S cor-
poration is treated as a partner in a partnership (sec. 1372(a)). However, this rule does not
apply for employment tax purposes.

18 See, Rev. Rul. 59-221, 1959-1 C.B. 225.

18 Furthermore, a shareholder of an S corporation may be subject to FICA tax even if the
shareholder is not paid amounts denominated as “we:fes” by the corporation. In Rev. Rul. 74~
44, 1974-1 C.B. 287, the IRS held that two shareholders who performed services for an S cor-
poration but did not draw salaries were subject to FICA tax on dividend distributions from the
corporation because the dividends represented reasonable compensation for the services per-
formed. See, also, Spicer Accounting, Inc. v. U.S., 918 F2d 90 (9th Cir. 1990) and Dunn & Clark,
P.A v. US., No. CV 93-0108-E-EJL, (DC Idaho, 3/25/94) for similar results.



142

architecture, accounting, actuarial services, performing arts, con-
sulting, athletics, financial services (other than lending 20 or bro-
kerage services), or any trade or business with respect to which the
Secretary of the Treasury determines that capital is an insignifi-
cant income-producing factor.

The present-law exclusions from NESE that apply to certain
types of income also apply to S corporations. If any portion of a
shareholder’s pro rata share of the income or loss of an S corpora-
tion from a trade or business carried on by the corporation is com-
munity property income or loss under the community property laws
applicable to such share, all of such income or loss is included in
computing the NESE of the shareholder and no part of such income
or loss is taken into account by the shareholder’s spouse.

Amounts that an S corporation shareholder must treat as NESE
under this provision are treated as compensation received by the
taxpayer as an employee of the corporation for purposes of sub-
chapter D of the Internal Revenue Code (relating to deferred com-
pensation).

Limited partners

In the case of a limited partner of a partnership who provides
significant services to or on behalf of the partnership during the
. year, the NESE of the partner for the year includes 80 percent of
the partner’s distributive share (other than guaranteed payments
for services) of taxable income or loss from service-related busi-
nesses (as defined above) carried on by the partnership.21 The pro-
vision retains the present-law guaranteed payment rule for limited
partners who provide services to or on behalf of the partnership.
Thus, for example, a limited partner who provides significant serv-
ices to or on behalf of the partnership during the year would in-
clude in NESE: (1) 100 percent of any guaranteed payments re-
ceived for services, plus (2) 80 percent of any remaining distribu-
tive share of taxable income or loss from service-related businesses
carried on by the partnership. The present-law exclusions from
NESE that apply to certain types of income also apply to limited
partners.

Inventory income

In general, the provision allows a taxpayer with NESE in excess
of $135,000 and income from inventory to exclude 40 percent of
such inventory income from NESE. No exclusion is allowed with re-
spect to the first $135,000 of NESE, even if all of such income is
from inventory. Specifically, the provision allows a taxpayer to re-
duce his or her NESE for the taxable year by 40 percent of the

20For this purpose, lending services generally means the lending services of a type similar
to those normally provided by a bank or similar institution.

2!1In some instances, a limited partner may provide significant services to or on behalf of a
partnership in one taxable year that will generate taxable income to the partnership (and be
reported in the distributive share of the limited partner) in another taxable year during which
the limited partner may not provide significant services. To the extent provided in regulations
promulgated by the Secretary of the Treasury, a limited partner will include in NESE a portion
of the gartner’s distributive share of taxable income or loss from service-related businesses from
a taxable year if such share is attributable to services performed in another taxable year. Such
regulations shall not apply to income attributable to services rendered in taxable years prior
to the effective date of this provision. Similar rules will apply to 2-percent shareholders of S
corporations.
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lesser of: (1) the amount of the taxpayer’s allocable share of net in-
ventory income or (2) the amount by which the taxpayer’s NESE
(determined without respect to this inventory exclusion) for the
year exceeds $135,000. The $135,000 amount is reduced by the
amount of the taxpayer’s wages that are subject to FICA and is in-
dexed to changes in the average wages in the economy.

For this purpose, “net inventory income” generally is net income
from the sale of property described in section 1221(1) (i.e., stock in
trade of the taxpayer or other property of a kind which would prop-
erly be included in the inventory of the taxpayer if on hand at the
close of the taxable year, or property held by the taxpayer pri-
marily for sale to customers in the ordinary course of his trade or
business). For this purpose, net income is the gross profit from in-
ventory sales reduced by the items of deduction or loss properly al-
locable to such sales.?22 In the case of a dealer in securities (as de-
fined in sec. 475(c)(1)), net inventory income generally includes all
net income otherwise includible in NESE related to securities?23
(generally as defined in sec. 475(c)2), but including section 1256
contracts) held in the taxpayer’s capacity as a dealer in securities.
Thus, net inventory income of a dealer in securities includes inter-
est, dividends, and other income or gain with respect to securities
held as inventory.

Other

The provision makes conforming amendments to the Social Secu-
rity Act.

The provision is not intended to change the present-law author-
ity of the Internal Revenue Service to ascertain the proper amount
to be treated as wages derived by a shareholder-employee of an S
corporation.

Effective date

The provision applies to taxable years of individuals beginning
after December 31, 1995, and to taxable years of S corporations
and partnerships ending with or within such taxable years of indi-
viduals.

22For a trade or business the sole activity of which is the sale of inventory, net inventory
income is the net income of the trade or business. For a trade or business that involves the
sale of inventory and other activities, net inventory income is the gross profit from the inventory
sales (i.e., gross sales less cost of goods sold) less the items of loss and deduction properly alloca-
ble to such sales.

23 A self-employed individual includes a NESE gross income from any trade or business car-
ried on by the individual less the deductions allocable to such income. Present-law sec.
1402(aX2) provides that NESE does not include interest and dividend income unless the interest
and dividends are received in the course of a trade or business as a dealer in stocks or securi-
ties. Similarly, sec. 1402(aX3) provides that gains from the sales of property are excluded from
NESE if such property is a capital asset or is of a kind which is not includible in inventory
or held primarily for the sale of customers. Thus, under present law, a dealer in securities de-
scribed by sec. 475(cX1) generally includes in NESE the dividends, interest, gains, or other in-
come derived from securities described by sec. 475(cX2) held by the dealer. A desler in securities
generally excludes from NESE any income derived from a security held as an investment (e.g.,
those securities described by sec. 475(b}1XA)).
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7. Extending Medicare Coverage of, and Application of Hospital In-
surance Tax to, All State and Local Government Employees (sec.
717 of the bill, sec. 3121(u) of the Code, and secs. 210(p) and
226(g) of the Social Security Act)

PRESENT LAW

Under present law, State and local government employees hired
before April 1, 1986, are not covered under Medicare unless a vol-
untary agreement is in effect. Although the hospital insurance pay-
roll tax does not apply to such employees, they may receive Medi-
care benefits, for example, through their spouse. Medicare coverage
and the hospital insurance payroll tax are mandatory for State and
local government employees hired on or after April 1, 1986, and
Federal employees.

For wages paid in 1994 to Medicare-covered employees, the total
hospital insurance tax rate is 2.9 percent of total wages. One-half
of the hospital insurance tax (1.45 percent) is imposed on the em-
ployee and one-half on the employer.

REASONS FOR CHANGE

The Committee believes that it is appropriate, as vart of fun-
damental health care reform, to require that all State and local
government employees be entitled to coverage under Medicare. The
Committee believes that such coverage will ensure that no elderly
individuals will be denied adequate health care.

In addition, many State and local government employees already
qualify for Medicare coverage by virtue of other employment. The
Committee believes that it is unfair to relieve such employees of an
obligation to contribute to the solvency of the Medicare system
when all other employees are required to contribute to Medicare
even after they have sufficient quarters of coverage to qualify for
Medicare benefits.

EXPLANATION OF PROVISION

The provision extends Medicare coverage on a mandatory basis
to all employees of State and local governments not otherwise cov-
ered under present law, without regard to their dates of hire. These
employees and their employers would be liable for the hospital in-
surance tax, and the employees will earn credit toward Medicare
eligibility.

In addition, service prior to October 1, 1995, of State and local
government employees whose wages are subject to the hospital in-
surance tax solely because of the bill will be considered covered em-
ployment for purposes of determining eligibility for Medicare cov-
erage. The Department of the Treasury will be required to reim-
burse the Federal Hospital Insurance Trust Fund for additional
payments made, administrative expenses incurred, and any inter-
est losses which occur as a result of the recognition of the prior
service of State and local government employees for Medicare eligi-
bility purposes.

The provision requires that the Secretary of the Treasury, in con-
sultation with State and local governments, provide procedures de-
signed to ensure that individuals who perform Medicare-qualified
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government employment are informed of (1) their eligibility or po-
tential eligibility for benefits under Medicare Part A, (2) the re-
quirements for, and conditions of, eligibility for benefits under
Medicare Part A, and (3) the necessity of filing a timely application
as a condition of becoming entitled to benefits. These procedures
are required to give particular attention to individuals who apply
for an annuity or retirement benefit based on a disability.

Effective date

The provision applies to services performed by State and local
government employees after September 30, 1995.

Subtitle B—Tax Treatment of Employer-Provided Health Care

1. Tax Treatment of Voluntary Employer Health Care Contribu-
tions (sec. 721 of the bill and new secs. 4521-4524 of the Code)

PRESENT LAW

Employers generally can deduct the full cost of employer-pro-
vided health care as an ordinary and necessary business expemnse.
In addition, employer-provided health coverage generally is fully
excludable from the gross income of employees. However, if an em-
ployer provides its employees with health benefits under a self-in-
sured medical reimbursement plan, reimbursements under such
plan are excludable with respect to a highly compensated individ-
ual only to the extent that the plan does not discriminate in favor
of highly compensated individuals either as to eligibility to partici-
pate or as to benefits (sec. 105(h)). Under the requirements for non-
diserimination in benefits, a self-insured plan may establish a limit
for the amount of reimbursement which may be paid for any single
benefit or combination of benefits under the plan. However, any
maximum limit on the amount of reimbursement for health ex-
penses attributable to employer contributions under a self-insured
medical expense plan must be uniform for all participants and for
all dependents of employees who are participants and may not be
modified by reason of a participant’s age or years of service (Treas.
Reg. § 1.105-11(c}3)(1)).

REASONS FOR CHANGE

The Committee believes that employer-provided health coverage
that does not meet the requirements of the bill, that discriminates
against individuals based on health status, or that is not made
available on the same terms to all employees should not receive fa-
vorable tax treatment. Moreover, requiring any employer contribu-
tions to be made available on the same terms to all employees pre-
vents employers from providing coverage for higher-income employ-
ees while shifting the cost of coverage of lower-income employees
to the Federal Government.

The Committee believes it appropriate to deny the deduction for
noncomplying employer contributions. However, because a deduc-
tion denial has no effect on some employers (e.g., tax-exempt and
government employers are not affected by a deduction denial), the
Committee has decided to impose an excise tax as a proxy for de-
nial of the employer deduction.
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EXPLANATION OF PROVISION
In general

Under the bill, employer-provided health care continues to be ex-
cludable from the gross income of employees. However, employer
contributions for accident or health care that do not meet certain
requirements are subject to a nondeductible excise tax designed to
approximate the effect of denying the employer deduction for cer-
tain health expenses. In general, the excise tax applies to employer
contributions for coverage other than permitted coverage and to
employer contributions for discriminatory coverage. Permitted cov-
erage generally includes coverage that satisfies the requirements of
Title I of the bill and certain other specified types of coverage. Cov-
erage is discriminatory if it is provided on a basis that discrimi-
nates against individuals based on health status or if the employer
contributions are not available on an equal basis to employees.

Employer contributions for health coverage other than permitted
coverage

Under the bill, employer-provided accident or health coverage is
subject to the excise tax if it is not permitted coverage. Permitted
coverage is (1) coverage under a certified standard health plan,24
(2) coverage under a certified supplemental health plan25 unless
such coverage supplements the coverage or benefits provided under
a certified standard health plan that provides the alternative
standard benefits package,2¢ (3) coverage under a qualified long-
term care insurance policy,2? (4) coverage providing wages or pay-
ments in lieu of wages for any period during which the employee
is absent from work on account of sickness or injury, (5) accidental
death or dismemberment coverage, (6) coverage under a medicare
supplemental policy 28 and (7) coverage under an equivalent health
care program.2?

The provision does not affect the present-law rules regarding tax-
ation of employer contributions for coverage or the taxation of any
payments received by an employee. Whether or not accident or
health coverage is permitted coverage for purposes of the excise tax
is independent of income or employment tax treatment.

Discriminatory coverage

Employer contributions cannot vary based on health status

Any employer that contributes towards the cost of coverage for
employees under a certified standard health plan or a certified sup-
plemental health plan that constitutes permitted coverage cannot

2¢The term “certified standard health plan” is defined in sec. 21011(a)X2) of the Social Secu-
rity Act.

*8The term “certified supplemental health benefit plan” is defined in sec. 2101Ka¥X4) of the
Social Security Act.

26The alternative standard benefits package is described in sec. 21201¢(b) of the Social Seeu-
rity Act.

2'The term “qualified long-term care insurance policy” is defined in new sec. 7702B(b} of the
Code.
28The term “medicare supplemental policy” is defined in sec. 1882(g) 1) of the Social Security
Act.

29The term “equivalent health care proglram” is defined in sec. 21100(6) of the Social Security
Act. Equivalent health care programs include certain government programs such as Medicare,
Medicaid, programs for the military, and similar programs.
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impose a waiting period, deny coverage, or vary the amount of the
contribution solely by reason of any employee’s health status,
claims experience, medical history, receipt of health care, or lack
of evidence of insurability.

Equal employer contribution

General rules.—Any employer that contributes towards the cost
of coverage for any employee under a certified standard health plan
or a certified supplemental health plan that constitutes permitted
coverage is required to contribute one of the following amounts to-
wards the cost of the coverage selected by any other employee: (1)
The same dollar amount, (2) the same percentage of the cost of the
coverage (with or without a dollar cap),3° or (3) the same percent-
age of the weighted average premium for the class of enrollment 3!
for the community rating area in which the employee works (with
or without a dollar cap).

An employer can elect to apply the equal contribution rule sepa-
rately with respect to full-time employees and part-time employees.
Employers that contribute to the purchase of any part-time employ-
ee’s coverage can elect to make a contribution to all part-time em-
ployees proportionate to the number of hours worked by the part-
time employee.

A full-time employee is an employee who is normally employed
at least 24 hours in a week. A part-time employee is an employee
who is normally employed at least 10 hours per week and less than
24 hours per week. The following employees (whether full-time or
part-time) are excluded for purposes of the equal contribution rule:
(1) Employees who have not completed 6 months of service; (2) em-
ployees who normally work not more than 6 months during any
year; (3) employees who are included in a unit of employees covered
by a collective bargaining agreement if health coverage was the
subject of good faith bargaining; (4) employees who have not at-
tained age 18; (5) former employees; and (6) employees who are
non-resident aliens and who receive no U.S. source earned income.

Aggregation rules.—For purposes of the equal contribution rule,
certain aggregation rules apply. All employees of corporations that
are members of a controlled group of corporations, or all employees
of trades and businesses (whether or not incorporated) that are
under common control, are aggregated and treated as if employed
by a single employer (sec. 414(b) and (c)). Similarly, all employees
of employers that are members of an affiliated service group are
treated as employed by a single employer (sec. 414(m)). The em-
ployee leasing rules (sec. 414(n)) also apply. If an employer could
be treated as operating separate lines of business for a year for
pension plan purposes, the employer may apply the equal contribu-
tion rules separately to each separate line of business for that year.

30The dollar limit can be expressed either as a flat dollar amount or as a percentage of the
weighted average premium for the class of enrollment. The following examples illustrate this
rule. Example 1: An employer contribution for each employee of 80 percent of the cost of the
coverage up to a maximum annual contribution of $3,000 would satisfy the equal contribution
rule. Example 2: An employer contribution for each employee of 90 percent of the cost of the
coverage under the plan, but no more than 100 percent of the weiihted average premium for
the class of enrollment of the employee would satisfy the equal contribution rule.

31The term “weighted average premium” is defined in sec. 1952 of the Social Security Act.
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Examples.—

Example 1—Assume that an employer’s full-time employees
work in several community rating areas and that the weightedy av-
erage premiums for single coverage and coverage for a couple with
children vary among those areas as set forth below:

9 Couple with children
Single WAP WAP

Community rating area No. 1 $2,000 $4,000
Community rating area No. 2 . 3,000 6,000
Comsmunity rating area No. 3 4,000 8,000

Assume further that the employer elects to satisfy the equal con-
tribution rule by contributing the same percentage (75 percent) of
the weighted average premium for each class of enrollment in each
community rating area to all of its full- time employees. In this ex-
ample, employer contributions for employees in the single and cou-
ple with children classes of enrollment could vary as follows:

Single WAP Couple mws‘l} children
Community rating area No. 1 . $1,500 $3,000
Community rating area No. 2 2,250 4,500
Community rating area No. 3 3,000 6,000

Further assume that the employer limits its contributions to the
lesser of the weighted average premium for the classes of enroll-
ment or a fixed dollar amount ($3,000). In this case, employer con-
tributions for single coverage and coverage for a couple with chil-
dren could vary as follows:

Single WAP Couple mthhP children
Communily rating area No. 1 .......ocooooooooeeeceeeoeoo $1,500 $3,000
Community rating area No. 2 2,250 3,000
Community rating area No. 3 3,000 3.000

Example 2.—Assume that an employer offers to pay 80 percent
of a $4,000 premium (i.e., $3,200) for coverage under a certified
standard health plan for one of its full-time single employees. The
employer offers to contribute the following amount for coverage for
any employee: 80 percent of the cost of coverage under the plan se-
lected by the employee, but no more than $3,200. This satisfies the
equal contribution requirement.

Example 3.—Assume the same facts as in example 2, but in addi-
tion, the employer offers to pay 50 percent of the $4,000 premium
(i.e., $2,000) for single coverage under a certified standard health
plan for one of its part-time employees who works 20 hours per
week. Under the bill, the employer is required to make contribu-
tions to all part-time employees that work at least 10 but less than
24 hours per week but may elect to prorate such contributions
based on the number of hours worked by such part-time employees.
Thus, for example, the equal contribution rule would be satisfied
if the employer makes the following contribution for employees that
work 10 hours per week: 10/20 multiplied by the same dollar
amount contributed on behalf of the employee who works 20 hours
per week (10/20 x $2,000 = $1,000).
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Amount of excise tax

The amount of the excise tax for coverage that does not satisfy
the requirements of this provision is equal to the product of: (1) the
sum of {(a) employer contributions under an accident or health plan
for coverage other than permitted coverage, and (b) the total em-
ployer contributions for coverage under certified standard health
plans and certified supplemental health plans that constitute per-
mitted coverage during any portion of the year in which there is
discriminatory coverage; and (2) the highest corporate tax rate
(currently 35 percent).32

The excise tax applies to all employers that violate the voluntary
contribution rules, including tax-exempt and governmental employ-
ers. The excise tax is not deductible.

No excise tax will be imposed with respect to any period for
which it is established to the satisfaction of the Secretary of the
Treasury that the employer did not know or, through exercising
reasonable diligence, woui’d not have known, that violations of the
voluntary contribution rules existed. In addition, no excise tax will
be imposed for any violation of the voluntary contribution rules if
such violation is due to reasonable cause and not to willful neglect,
and is corrected during the 30-day period beginning on the first
date the employer knew, or exercisin%reasonable diligence would
have known that such failure existed. Further, in the case of a vio-
lation which is due to reasonable cause and not to willful neglect,
the Secretary of the Treasury can waive all or part of any excise
tax, to the extent that the payment of such tax would be excessive
relative to the failure involved.

Miscellaneous rules

For purposes of the provision, a partnership is treated as the em-
ployer of each partner and an S corporation is treated as the em-
ployer of each shareholder who is an employee within the meaning
of section 401(c) of the Code. The term “employer contribution”
means, with respect to coverage under a health plan, the portion
of the cost of the coverage that is provided to or on behalf of an
employee by an employer. The term “employer contribution” also
includes salary reduction amounts under a cafeteria plan. In the
case of a cafeteria plan, employer contributions available under the
plan (rather than actual employer contributions) are taken into ac-
count under the equal contribution rule.

It is intended that the voluntary contribution rules do not apply
to employer contributions for direct services that are determined by
the Secretary of the Treasury to be primarily aimed at workplace
health care and health promotion or related population-based pre-
ventive health activities, to the extent the Secretary determines
imposition of the excise tax would be inconsistent with the pur-
poses of the bill.

The Secretary of the Treasury is authorized to prescribe such
regulations as are necessary to carry out the purposes of the provi-
sion, including regulations providing for the determination of the
amount of any employer contributions and the prevention of avoid-

32The bill provides that any amounts collected with respect to this tax are not transferred
(“covered over”) to any possession.
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ance of the excise tax through the use of certain arrangements (de-
scribed in Code sec. 414(0)).

EFFECTIVE DATE

The voluntary contribution rules apply on or after January 1,
1996.

2. Elimination of Exclusion of Health Benefits Provided Through a
Flexible Spending Arrangement (sec. 722 of the bill and sec. 106
of the Code)

PRESENT LAW
Cafeteria plans

Under present law, compensation generally is includible in gross
income when actually or constructively received, i.e., when it is
made available to the individual or the individual has an election
to receive such amount. Under one exception to the general prin-
ciple of constructive receipt, no amount is included in the gross in-
come of a participant in a cafeteria plan maintained by an em-
ployer solely because the participant may elect among cash and
certain employer-provided qualified benefits. In general, a qualified
benefit is a benefit that is excludable from an employee’s gross in-
come by reason of a specific provision of the Internal Revenue
Code. Employer-provided accident or health coverage is a qualified
benefit.

The cafeteria plan exception from the principle of constructive re-
ceipt also applies for employment tax purposes.

Flexible spending arrangements

A flexible spending arrangement (“FSA”) is a reimbursement ac-
count or similar arrangement (whether provided through commer-
cial insurance or otherwise) under which an employee is reim-
bursed for medical expenses or other employer-provided qualified
benefits, such as dependent care. FSAs that are part of a cafeteria
plan generally are funded through salary reduction. FSAs may also
be provided by an employer outside a cafeteria plan. FSAs are com-
monly used, for example, to reimburse employees for medical ex-
penses not covered by insurance. If certain conditions are satisfied,
amounts reimbursed under an FSA for medical expenses (other
than premiums) are excludable from gross income and wages for
employment tax purposes.

Proposed Treasury regulations define a health FSA as a benefit
program that provides employees with coverage under which speci-
fied, incurred expenses may be reimbursed (subject to reimburse-
ment maximums and any other reasonable conditions) and under
which the maximum amount of reimbursement that is reasonably
available to a participant for a period of coverage is not substan-
tially in excess of the total premium (including both employee-paid
and employer-paid portions of the premium) for such participant’s
coverage. A maximum amount of reimbursement is not substan-
tially in excess of the total premium if the maximum amount is
less than 500 percent of the premium.
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REASONS FOR CHANGE

Flexible spending arrangements provide tax benefits for first-
dollar health care coverage (e.g., copayments and deductibles) as
well as uninsured expenses. Thus, individuals receiving the care do
not pay the full cost of the coverage; some of it is subsidized by the
Federal Government. This subsidy can lead to overutilization of
health care services and can contribute to increases in health care
costs. In addition, under the bill, because all individuals have ac-
cess to a standard benefit package, there is no need to provide a
subsidy for such expenses. Thus, the Committee believes that it is
appropriate to eliminate the exclusion for benefits provided under
a flexible spending arrangement.

EXPLANATION OF PROVISION

Under the bill, accident or health benefits provided under an
FSA are includible in income and wages for income and employ-
ment tax purposes. An FSA is defined generally as under the pro-
posed Treasury regulations. Under the bill, an FSA is a benefit pro-
gram which provides employees with coverage (whether through
commercial insurance or otherwise) under which (1) specified in-
curred expenses may be reimbursed (subject to reimbursement
maximums and other reasonable conditions), and (2) the maximum
amount of reimbursement which is reasonably available to a partic-
ipant for such coverage is less than 500 percent of the cost of such
coverage. In the case of an insured plan, the maximum amount
reasonably available is to be determined on the basis of the under-
lying coverage.

EFFECTIVE DATE

The provision is generally effective on and after January 1, 1996.
A delayed effective date is provided with respect to collectively bar-
gained plans.

3. Two-Year Extension of the Deduction for Health Insurance Costs
of Self-Employed Individuals (sec. 723 of the bill and sec. 162(1)
of the Code)

PRESENT LAW

Under present law, individuals who itemize deductions may de-
duct amounts paid during the taxable year (if not reimbursed by
insurance or otherwise) for medical care of the taxpayer, or the tax-
payer’s spouse and dependents, to the extent that the total of such
expenses exceeds 7.5 percent of the taxpayer’s adjusted gross in-
come (AGI).

In addition, under present law, self-employed individuals cannot
exclude the value of health insurance from gross income. For this
purpose, self-employed individuals include sole proprietors, part-
ners in partnerships, and more than 2-percent shareholders of S
corporations. Prior to January 1, 1994, a self-employed individual
could deduct from gross income 25 percent of the health insurance
costs of the individual and his or her spouse or dependents. The 25-
percent deduction was not available for any month if the self-em-
ployed individual was eligible for employer-paid (i.e., employer sub-
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sidized) health benefits under a plan of an employer of the individ-
ual or the individual’s spouse. In addition, no deduction was avail-
able to the extent that the deduction exceeded the taxpayer’s
earned income.

REASONS FOR CHANGE

The bill provides a deduction for all individuals who are not eligi-
ble for employer-subsidized health insurance. The Committee be-
lieves it is appropriate to extend the 25-percent deduction for
health insurance expenses of self-employed individuals until the
new deduction is effective.

EXPLANATION OF PROVISION

The bill extends the 25-percent deduction for health insurance
expenses of seclf-employed individuals, effective for taxable years
beginning after December 31, 1993, and before January 1, 1996.

EFFECTIVE DATE

The 25-percent deduction for self-employed individuals is ex-
tended effective for taxable years beginning after December 31,
1993, and before January 1, 1996.

4. Limitation on Prepayment of Medical Insurance Premiums (sec.
724 of the bill and sec. 213(d) of the Code)

PRESENT LAW

Under present law, a taxpayer who itemizes deductions may de-
duct amounts paid during the taxable year (if not reimbursed by
insurance or otherwise) for medical care of the taxpayer, and the
taxpayer’s spouse and dependents to the extent that the total of
such expenses exceeds 7.5 percent of the taxpayer’s adjusted gross
income (AGI).

Under a special rule, premiums paid during the taxable year by
a taxpayer before he or she attains age 65 for insurance that covers
medical care for the taxpayer after the taxpayer attains age 65, or
the taxpayer’s spouse or a dependent, are treated as expenses paid
during the taxable year for insurance that constitutes medical care
if premiums for the insurance are payable (on a level payment
basis) under the contract for a period of 10 years or more or until
the year in which the taxpayer attains age 65 (but in no case for
a period of less than five years).

A series of revenue rulings has held that, under certain cir-
cumstances, the portion of a fee paid for lifetime care that is prop-
erly allocable to medical expenses is deductible in the year paid,
even though the medical services will not be performed until a fu-
ture time, if at all.3® The Internal Revenue Service has recently is-
sued a revenue ruling stating that the prior rulings should not be
interpreted as allowing a current deduction of payments for future
medical care (including medical insurance) extending substantially
beyond the close of the taxable year in situations where the future
care is not purchased in connection with obtaining lifetime care of

338ee Rev. Rul. 75-302, 1975-2 C.C. 86; Rev. Rul. 75-303, 1975-2 C.B. 87; Rev. Rul. 76-481,
19786-2 C.B. 82.
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the type described in the prior rulings.3¢ The recent revenue ruling
states that it will not be applied to amounts paid before October
14, 1993, or to amounts paid on or after October 14, 1993, pursuant
to the terms of a binding contract entered into before that date if
such terms were in effect on that date.

REASONS FOR CHANGE

The Committee believes that permitting taxpayers to deduct the
cost of health insurance premiums in advance of the period during
which the insurance coverase is to be Erovided allows taxpayers to
manipulate the timing of deductions based on cash expenditures
and is contrary to general principles for the recognition of income
and deductions.

EXPLANATION OF PROVISION

The bill provides that, for purposes of the itemized deduction for
medical expenses and the 100-percent deduction for qualified
health care costs of individuals, amounts paid during a taxable
year that are allocable to insurance coverage or medical care to be
provided more than 12 months after the month in which the pay-
ment is made will be treated as paid ratably over the period during
which the coverage or care is to be provided. The provision does not
amend the special rule under present law for post-age 65 medical
insurance.

EFFECTIVE DATE
The provision applies to amounts paid after December 31, 1994.

Subtitle C—Deduction for Individuals Purchasing Own Health
Insurance

1. Deduction for Health Insurance Costs of Individuals (sec. 731 of
the bill and sec. 213 of the Code)

PRESENT LAW

Under present law, individuals who itemize deductions may de-
duct amounts paid during the taxable year (if not reimbursed by
insurance or otherwise) for medical care of the taxpayer, or the tax-
payer’s spouse and dependents, to the extent that the total of such
expenses exceeds 7.5 percent of the taxpayer’s adjusted gross in-
come (AGI).

In addition, under present law, self-employed individuals cannot
exclude the value of health insurance from gross income. For this
purpose, self-employed individuals include sole proprietors, part-
ners in partnerships, and more than 2-percent shareholders of S
corporations. Prior to January 1, 1994, a self-employed individual
could deduct from gross income 25 percent of the health insurance
costs of the individual and his or her spouse or dependents. The 25-
percent deduction was not available for any month if the self-em-
ployed individual was eligible for employer-paid (i.e., employer sub-
sidized) health benefits under a plan of an employer of the individ-
ual or the individual’s spouse. In addition, no deduction was avail-

34Rev. Rul. 93-72, 1993-94 IRB 7 {Nov. 1, 1993).
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able to the extent that the deduction exceeded the taxpayer’s
earned income.

REASONS FOR CHANGE

Present and prior law provide inequitable tax treatment for the
purchase of health insurance depending on how the insurance is
purchased. The value of employer-provided health care is exclud-
able from income without limit. Under prior law, self-employed in-
dividuals who were not eligible for employer-subsidized health care
could deduct 25-percent of their health insurance costs. Under
present and prior law, individuals who do not receive employer-pro-
vided health care can deduct the cost of health insurance only to
the extent that total medical expenses exceed 7.5 percent of gross
income. The bill addresses the inequity of present and prior law by
allowing all individuals a deduction for 100 percent of the cost of
the standard benefit package.

EXPLANATION OF PROVISION

The bill provides a 100-percent deduction 35 for health insurance
costs of individuals (including self-employed individuals) who do
not have employer-subsidized health coverage.

The 100-percent deduction applies only to the cost of insurance
with respect to a certified standard health plan. Thus, uninsured
and out-of-pocket medical expenses (e.g., copayments, deductibles,
and uncovered expenses), and premiums paid for supplemental or
other nonstandard insurance are not eligible for the deduction, but
are deductible to the extent that total medical expenses exceed 7.5
percent of AGI. Expenses that are eligible for the deduction are not
taken into account for purposes of determining whether total medi-
cal expenses exceed the 7.5 percent floor.

The 100-percent deduction is not available for any month with
respect to coverage of an individual if the individual is eligible to
participate in a subsidized certified standard health plan main-
tained by an employer. For example, if an individual is eligible to
participate in a subsidized certified standard health plan of an em-
ployer, but such plan does not offer subsidized coverage of depend-
ents of the individual, then the deduction is available with respect
to the purchase of dependent health insurance coverage. In such a
case, the deduction applies only with respect to the additional cost
of the dependent coverage.

EFFECTIVE DATE

The 100-percent deduction for insurance expenses is effective for
taxable years beginning on or after January 1, 1996.

33The amount of the deduction may be reduced to offset deficits in Federal health care spend-
ing pursuant to section 791 of the bill.
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Subtitle D—Exempt Organizations

1. Tax Treatment of Organizations Providing Health Care Services
and Related Organizations (secs. 741 and 742 of the bill and secs.

. 51(31,05?19, 6033, 6104, and 6710 and new secs. 4958 and 4959 of
the Code)

PRESENT LAW

Tax-exempt status of hospitals and other charities

Code section 501(c)3) lists certain types of organizations that are
exempt from Federal income tax, including those organized and op-
erated exclusively for religious, charitable, scientific, testing for
public safety, literary, or educational purposes no part of the net
earnings of which inures to the benefit of any private shareholder
or individual. Contributions to such organizations generally are de-
ductible for Federal income, estate, and gift tax purposes. In addi-
tion, such organizations are eligible for tax-exempt financing that
is not subject to the State volume cap otherwise applicable to pri-
vate users of tax-exempt financing and, in the case of hospitals, are
exempt from the $150 million limit otherwise applicable to the
amount of tax-exempt financing from which a section 501(c¥3) or-
ganization can benefit.

Although Code section 501(c)3) does not specifically refer to fur-
nishing medical care or operating a not-for-profit hospital, such ae-
tivities have long been considered to further charitable purposes.3¢
However, the mere provision of not-for-profit medical care is not,
by itself, sufficient to allow an organization to qualify for exemp-
tion under section 501(c)3). Rather, an organization must dem-
onstrate that its activities are targeted to a charitable class. The
precise nature of that charitable class has been defined only
through administrative guidance, and not by statute.

In 1956, the Internal Revenue Service (IRS) issued Revenue Rul-
ing 56-185, 1956—-1 C.B. 202, setting forth the conditions that a
not-for-profit hospital must satisfy to qualify for recognition as a
tax-exempt charitable organization under section 501(c}3). The IRS
ruled that a hospital would be exempt if it met the following four
conditions: (1) it must be organized as a not-for-profit organization
for the purpose of operating a hospital for the care of the sick; (2)
it must be operated, to the extent of its financial ability, for those
not able to pay for the services rendered and not exclusively for
those able and expected to pay>37; (3) it must not restrict use of its
facilities to a particular group of physicians; and (4) its earnings
must not inure, directly or indirectly, to the benefit of any private
shareholder or individual.

In 1969, the IRS issued Revenue Ruling 69-545, 1969-2 C.B.
117, which established the so-called “community benefit” standard.

36Althcugh not-for-profit hospitals generally are recognized as tax-exempt by virtue of being
“charitable” organizations, some also may qualify for exemption as “educational” organizations
because they are organized and operated primarily for medical education purposes.

7 With respect to the “financial ability” requirement, the IRS noted that: The fact that its
charity record is relatively low is not conclusive that a hospital is not operated for charitable
purposes to the full extent of its financial ability. It may furnish services at reduced rates which
are below cost, and thereby render charity in that manner. It may also set aside earnings which
it uses for improvements and additions to hospital facilities. It must not, however, refuse to ac-
cept patients 1n need of hospital care who cannot pay for such services.



156

Relying upon regulations issued ten years earlier,’® the IRS noted
that the promotion of health is “one of the purposes in the general
law of charity that is deemed beneficial to the community as a
whole even though the class of beneficiaries eligible to receive a di-
rect benefit from its activities does not include all members of the
community, such as indigent members of the community, provided
that the class is not so small that its relief is not of benefit to the
community.” The IRS also modified Revenue Ruling 56-185 to
eliminate the specific requirement that the hospital must be oper-
ated, to the extent of its financial ability, for those not able to pay
for the services rendered and not exclusively for those able and ex-
pected to pay.

The “community besefit” standard, which remains the principal
standard applied by the IRS today, focuses on a number of factors
which indicate that the operation of a hospital benefits the commu-
nity rather than serving private interests. In Revenue Ruling 69-
545, the IRS determined that the community benefit standard was
satisfied by a hospital that operated an emergency room open to all
persons and provided hospital care in non-emergency situations for
everyone able to pay the cost thereof, either themselves, or through
third-party reimbursement.3? The hospital at issue in Rev. Rul. 69—
545 also had a board of directors drawn from the community and
an open medical staff policy, treated persons paying their bills with
the aid of public programs (such as Medicare and Medicaid), and
applied any surplus receipts to improving facilities, equipment, pa-
tient care, and medical training, education and research. The same
“community benefit” standard applies in determining whether an
HMO qualifies for tax-exempt status under section 501(cX3), al-
though slightly different characteristics are examined.

Exempt status of social welfare organizations

Code section 501(c)(4) provides an exemption from income tax for
non-profit organizations operated primarily to promote the common
good and general welfare of the people in the community. Contribu-
tions to such organizations generally are not deductible for Federal
income, estate, and gift tax purposes, and such organizations are
not eligible to benefit from tax-exempt financing beyond financing
available to other private users.

An HMO seeking exemption as a social welfare organization
under section 501(c)(4) is not required to possess all of the same
characteristics as an HMO that qualifies for exemption under sec-
tion 501(c)3); however, its activities generally must satisfy a com-

*Three years after publication of Revenue Ruling 56-185, the Treasury Department signifi-
cantly revised its regulations interpreting section 501(cX3). Treas. Reg. section 1.501(cX3)-
1(dX2) provides that “the term ‘charitable’ is used in section 501(c)3) in its generally accepted
legal sense and is, therefore, not to be construed as limited by the separate enumerstion in sec-
tion 501(cX3} of other tax-exempt purposes which may fall within the broad outlines of ‘charity’
as developed by judicial decisions.”

3In Rev. Rul. 83-157, 1983-2 C.B. 94, the IRS clarified that the operation of an emergency
room was not a prerequisite for a hospital to have tax-exempt status under section 501(cX3),
if a State health planning agency made an independent determination that the operation of an
emergency room would be unnece: and duplicative. The IRS concluded that, in such a case,
the presence of the other factors set forth in Rev. Rul. 89-545 indicated that the hospital pro-
moted the health of a class of Eersons broad enough to benefit the community.

“See, e.g., Geisinger Health Plan v. Commissioner, 985 F.2d4 1210 (3rd Cir. 1993) (holdin
that network model HMO did not qualify for section 501(cX3) status because its activities di
not primarily benefit the community).
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munity benefit standard similar to, but less exacting than, that im-
posed on a charitable HMO.4!

Private inurement

Charities.—Section 501(c}3) specifically conditions tax-exempt
status for all organizations described in that section on the require-
ment that no part of the net earnings of the organization inures to
the benefit of any private shareholder or individual (the so-called
“private inurement test”).42

Social welfare organizations.—A tax-exempt social welfare orga-
nization described in section 501(cX4) must be organized on a non-
profit basis and must be operated exclusively for the promotion of
social welfare. In contrast to section 501(c)3), however, there is no
specific statutory rule in section 501(c)(4) prohibiting the net earn-
ings of a social welfare organization described in section 501(c)(4)
from inuring to the benefit of a private shareholder or individual.43

Sanctions for private inurement and other violations of exemption
standards

Organizations described in section 501(cX3) are classified as ei-
ther public charities or private foundations. Penalty excise taxes
may be imposed under the Code when a public charity makes im-
{)roper political expenditures (sec. 4955) or excess or disqualifying
obbying expenditures (secs. 4911 and 4912). However, the Code
generally does not provide for the imposition of penalty excise taxes
in cases where a 501(c)(3) public charity or a section 501(c)(4) social
welfare organization engages in a transaction that results in pri-
vate inurement. In such cases, the only sanction that specifically
is authorized under the Code is revocation of the organization’s tax-
exempt status.

Transactions engaged in by private foundations (but not public
charities) are subject to special penalty excise taxes under the Code
if the transaction is a prohibited “self-dealing” transaction (sec.
4941) or does not accomplish a charitable purpose (sec. 4945). Non-
profit hospitals, and other nonprofit entities the principal purpose
or functions of which are providing medical care, are classified as
public charities and, thus, are not subject to the special penalty ex-
cise tax provisions governing private foundations.

Filing and public disclosure rules applicable to tax-exempt organi-
zations

Tax-exempt organizations generally are required to file an an-
nual information return (Form 990) with the IRS. Code section
6104 requires that a tax-exempt organization (other than a private
foundation) make available for public inspection at the organiza-
tion’s principal office a copy of the organization’s Form 990 (except
for the names of contributors to the organization) for the three

41See generally, GCM 39829 (August 30, 1990) (reviewing IRS position regarding HMOs).

42 Compare 39862 (November 22, 1991) (transactions in which part of hospitals’ net rev-
enue stream sold to physicians found to constitute private inurement) with PLR 9112006 (De-
cember 20, 1990) (incentive compensation plan in which all employees participate found to not
jeopardize tax-exempt status of hospital).

43Even where no prohibited private inurement exists, however, more than incidental private
benefits conferred on individuals may result in the organization not being operated “exclusively”
{0§8 agz; exempt purpose. See, e.g., American Campaign Academy v. Commissioner, 92 T.C. 1053

1 3
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most recent taxable years. This public inspection requirement also
extends to the organization’s application to the IRS for recognition
of tax-exempt status, the IRS determination letter, and certain
other related documents.

REASONS FOR CHANGE

Nonprofit health care organizations should not qualify for tax-ex-
empt status unless they provide services that are beneficial to the
community as a whole, Therefore, the bill includes statutory rules
to ensure that nonprofit health care organizations are responsive to
the needs of their communities. In addition, to ensure that the ad-
vantages of tax-exempt status ultimately benefit the community,
the bill extends the present-law section 501(c)3) private inurement
prohibition to nonprofit health care organizations described in sec-
tion 501(c)X4) and provides for intermediate sanctions that may be
imposed when nonprofit health care organizations described in sec-
tion 501(c)(3) or 501(c)4) engage in transactions with certain insid-
ers that result in private inurement. The bill also enhances over-
sight and public accountability of nonprofit health care organiza-
tions through additional reporting of information by nonprofit
health care organizations to the Internal Revenue Service (IRS)
and increased public access to documents filed by such organiza-
tions with the IRS.

EXPLANATION OF PROVISIONS

New statutory requirements for tax-exempt health care organiza-
tions

The bill imposes new requirements on tax-exempt organizations
described in section 501(cX3) or 501(c)4) that have as their pre-
dominant activity the provision of “health care services.”#4 (The bill
refers to such organizations as “applicable tax-exempt health care
organizations.”) The new requirements, therefore, apply to tax-ex-
empt hospitals, clinics, nursing homes, old age homes, and HMOs.
The new requirements do not apply to organizations whose pre-
dominant activities are non-health care service activities (e.g., an
educational organization, if the predominant activities of the orga-
nization do not involve the delivery of health care services to pa-
tients). In addition, the bill specifically provides that the new re-
quirements do not apply to an organization that demonstrates (in
a manner not inconsistent with regulations as the Secretary of
Treasury may prescribe) that one of its principal purposes is aca-
demic training or medical research; nor do the new requirements
apply to an organization that provides health care services exclu-
sively on an uncompensated basis regardless of the patient’s ability
to pay. The new requirements do not apply to State and local gov-
ernmental entities.

Under the bill, in addition to satisfying a community benefit
standard, applicable tax-exempt health care organizations are re-

44The term “health care services” means: (1) any activity of providing medical care (as defined
in section 213 (dX1XA)) to individuals; (2) any activity (such as nursing or old age home care)
which is treated as accomplishing an exempt purpose of a 501(cX3) organization solely because
it is carried on as part of an activity descri in (1) above; and (3) insurance (that is not com-
mercial-type insurance under section 501(m)) for activities described in (1) or (2) above.
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quired to satisfy the following four requirements in order to be eli-
gible for tax-exempt status.

(1) The organization must provide (directly or indirectiy) signifi-
cant “qualified outreach services.” The term “qualified outreach
services” is defined as health care services, or related preventive
care, educational, or social services programs, provided (a) in an
area that is medically underserved with respect to such health care
services (i.e., a health professional shortage area “HPSA” des-
ignated by the Secretary of HHS or an area or population group
reasonably determined by the organization, in a manner not incon-
sistent with Treasury regulations, to have a shortage of health pro-
fessionals relative to the number of individuals needing such serv-
ices in the area or population group), (b) below cost to individuals
otherwise unable to afford such services, or (¢) at specialty emer-
gency care facilities that normally ogerate at a loss (i.e., emergency
trauma, emergency psychiatry, or burn centers). An organization
will demonstrate that it provides significant qualified outreach
services on a facts-and-circumstances basis. An organization has
the option of directly furnishing such services or indirectly provid-
ing such services by making a grant or contribution to a donee or-
ganization that furnishes qualified outreach services. The provision
of insurance constitutes a qualified outreach service only if pro-
vided on a subsidized basis.

(2) With the participation of community representatives, the or-
ganization must annually assess the health care and qualified out-
reach service needs of the community and develop a written plan
that sets forth how the organization plans to meet those needs.

(3) The organization must not discriminate against individuals in
the provision of health care services on the basis of whether the in-
dividual is insured by a government-sponsored health plan (e.g.,
Medicare or Medicaid).4®

(4) The organization must not discriminate against individuals in
the provision of emergency health care services on the basis of the
individual’s ability to pay.46

Organizations that fail to satisfy one or more of the above new
statutory requirements are subject to revocation of their tax-ex-
empt status and, in such event, will be ineligible to receive con-
tributions that are deductible by the donor for Federal income, es-
tate, or gift tax purposes.

Effective date.—The new statutory requirements governing appli-
cable tax-exempt health care organizations take effect on January
1, 1995.

HMO qualification under section 501(c)}(3)

Under the bill, an HMO seeking tax-exempt status under section
501(c)3) is required to furnish substantially all of its primary care

45The Committee intends that an organization would not violate the nondiscrimination re-
quirement if the organization cannot accept participants in a government-sponsored health plan
because the organization is subject to the requirements of section 1876(f) of the Social Security
Act (requiring that at least 50 percent of enrolled membership in a health plan consists of non-
Medicare or Medicaid eligible individuals).

46 If an organization does not provide emergency services {e.g., it does not operate an emer-
gency room), then it could not “discriminate” in the provision of such services and, therefore,
is not subject fo this rule. Consequently, requirements (3) and (4) (above) effectively will not
apply to an HMO that does not directly provide medical services {e.g., a network-model HMO
exempt under Code section 501(cX4)).
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health services at its own facilities through health care profes-
sionals who do not provide substantial health care services other
than on behalf of such organization. Thus, tax-exempt status under
section 501(cX3) is available to an HMO only if it is organized ac-
cording to a so-called “staff model” or “dedicated-group model.” In
contrast, an HMO seeking tax-exempt status under section
501(c)(4) is not required directly to furnish health care services at
its own facility (but is required to meet the requirements of section
501(m), discussed below).

Effective date.—The provision is effective on the date of enact-
ment,

Extend private inurement prohibition to social welfare organizations

The bill amends section 501(c)(4) to explicitly provide that if a so-
cial welfare organization or other organization described in that
section has as its predominant activity the provision of health care
services, such organization is eligible for tax-exempt status only if
no part of its net earnings inures to the benefit of any private
shareholder or individual.4

Effective date.—The provision generally is effective on June 30,
1994. However, under a special transition rule, the provision does
not apply to inurement occurring prior to June 30, 1996, if such
inurement results from a written contract that was binding on
June 29, 1994, and at all times thereafter before such inurement
occurred, and the terms of which have not materially changed.

Intermediate sanctions for violations of taxable inurement prohibi-
tion by tax-exempt health care organizations

The bill imposes two-tiered penalty excise taxes as an intermedi-
ate sanction in cases where an applicable tax-exempt health care
organization (other than a private foundation) engages in a trans-
action resulting in “taxable inurement.” In such cases, intermediate
sanctions may be imposed on certain disqualified persons (ie., in-
siders) who improperly benefit from a taxable inurement trans-
action and may be imposed on organization managers who partici-
pate in such a transaction knowing that it is improper.

“Taxable inurement” means any inurement not permitted under
section 501(c)(3), or under 501(c)X4) (as amended), resulting from a
transaction involving an applicable tax-exempt health care organi-
zation in which (1) the value of an economic benefit provided to or
for the use of a disqualified person exceeds the value of the consid-
eration (including performance of services) received by the organi-
zation for providing such benefit, or (2) the amount of an economic
benefit provided to or for the use of a disqualified person is deter-
mined in whole or in part by the gross or net revenues of one or
more activities of the organization. Thus, “taxable inurement”
transactions subject to excise taxes under the bill include trans-
actions resulting in prohibited inurement because a disqualified
person engages in a non-fair market value transfer of property or
other benefits with the organization or receives unreasonable com-
pensation, as well as prohibited financial arrangements under

47No inference is intended regarding application of the private inurement and private benefit
tests to other organizations described in section 501(cX4).



161

which a disqualified person receives payment based on the organi-
zation’s gross or net revenues. In this regard, the Committee in-
structs the Secretary of the Treasury to issue guidance regarding
transactions and arrangements that give rise to taxable inurement.

Existing tax-law standards will apply in determining reasonable-
ness of compensation and fair market value. The Committee in-
tends that an organization will be entitled to rely on a rebuttable
presumption of reasonableness with respect to a compensation ar-
rangement with a disqualified person if it demonstrates to the sat-
isfaction of the Secretary of the Treasury that such arrangement
was approved by an independent board (or an independent commit-
tee authorized by the board) that (1) was composed entirely of indi-
viduals unrelated to and not subject to the control of the person(s)
involved in the arrangement, (2) obtained and relied upon appro-
priate data as to comparability (e.g., compensation levels paid by
similarly situated or%anizations, both taxable and tax-exempt, for
functionally comparable positions; the location of the organization,
including the availability of similar specialties in the geographic
area; independent compensation surveys by nationally recognized
independent firms; or actual written offers from similar institutions
competing for the services of the disqualified person); and (3) ade-
quately documented the basis for its determination (e.g., the record
includes an evaluation of the individual whose compensation was
being established and the basis for determining that their com-
pensation was reasonable in light of that evaluation and data). A
similar rebuttable presumption will arise with respect to the rea-
sonableness of the valuation of property sold (or purchased) by an
organization to (or from) a disqualified person if the sale (or pur-
chase) is approved by an independent board that uses appropriate
comparability data and adequately documents its determination.

In addition, the bill specifically provides that the payment of per-
sonal expenses of, or other economic benefits granted to, a disquali-
fied person will be treated as consideration for services rendered by
the disqualified person only if the organization clearly indicated its
intent to so treat the economic benefits. In determining whether an
organization clearly indicated its intent to treat economic benefits
as compensation for services, the relevant factors include whether
the appropriate decision-making body approved the transfer of eco-
nomic benefits as compensation in accordance with established pro-
cedures and whether the organization and the recipient disquali-
fied person reported the transfer as compensation on the relevant
forms (e.g., the amounts are properly reported on the W~2 or Form
1099, as appropriate, of the disqualified person, and on the organi-
zation’s Form 990, or other documents distributed to the public if
no Form 990 is required). With the exception of nontaxable fringe
benefits described in present-law section 132, an organization could
not demonstrate that it clearly indicated its intent to treat eco-
nomic benefits provided to a disqualified person as compensation
for services merely by claiming, at the time of an IRS audit and
without substantiation that is contemporaneous with the transfer
of economic benefits at issue, that such benefits may be viewed as
part of the disqualified person’s total compensation package.

“Disqualified persons” means any person who is (1) an “organiza-
tion manager” (meaning any officer, director, or trustee of an orga-

81-5330-94-6
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nization or any individual having powers or responsibilities similar
to those of officers, directors, or trustees) or (2) any individual
(other than an organization manager) who is (a) in a position to ex-
ercise substantial influence over the affairs of the organization, or
(b) performing substantial medical services as a physician pursuant
to an employment or other contractual relationship with the orga-
nization or a related organization.4® In addition, “disqualified per-
sons” includes certain family members and 85-percent owned enti-
ties 49 of persons described in (1) or (2) above, as well as any person
who was a disqualified person at any time during the five-year pe-
riod prior to the transaction at issue.

A disqualified person who is the beneficiary of a taxable
inurement transaction is subject to a first-tier penalty tax equal to
25 percent of the amount of the taxable inurement (e.g., the
amount of compensation exceeding reasonable compensation or the
amount of a prohibited transaction based on the organization’s
gross or net revenues). An organization manager who participates
in a taxable inurement transaction knowing that it is an improper
transaction is subject to a first-tier penalty tax of 2.5 percent of the
amount of the taxable inurement (subject to a maximum amount
of tax of $10,000).

Additional, second-tier taxes may be imposed if the taxable
inurement is not corrected within a specified time period.5° In such
cases, a disqualified person who is the beneficiary of the taxable
inurement is subject to a penalty tax equal to 200 percent of the
amount of the taxable inurement. An organization manager who
refuses to agree to correction is subject to a penalty tax equal to
50 percent of the amount of taxable inurement (subject to a maxi-
mum amount of tax of $10,000). For this purpose, the term “correc-
tion” means undoing the excess benefit to the extent possible, es-
tablishing safeguards to prevent future such excess benefit, and
where fully undoing the excess benefit is not possible, such addi-
tional corrective action as prescribed by Treasury regulations.

The intermediate sanctions for taxable inurement transactions
may be imposed by the IRS in lieu of (or in addition to) revocation
of an organization’s tax-exempt status. If more than one disquali-
fied person or manager is liable for a penalty excise tax, then all
such persons shall be jointly and severally liable for such tax.5!
Under the bill, the IRS has authority to abate the excise tax pen-
alty (under present-law section 4962) if it is established that the
violation was due to reasonable cause and not due to willful neglect

43The mere fact that a physician has staff privileges to admit patients at an institution does
not, by itself, mean that the physician performs “substantial” medical services at the institution.

“®For purposes of the provision, family members are determined under present-law section
4926(d), except that such members also include siblings (whether by whole or half blood) of the
individual and spouses of such siblings. The term “35-percent owned entities” means corpora-
tions, Fartnerships, and trusts or estates in which a disqualified person owns more than 35 per-
cent of the combined voting power, profits interest, or beneficial interest.

50 Under the bill, correction must be made on or prior to the earlier of (1) the date of mailing
by the IRS of a notice of deficiency under section 6212 with respect to the first-tier penalty ex-
cise tax imposed on the disqualified person, or (2) the date on which such tax is assessed.

51'Where the bill's provisions are parallel to the present-law intermediate sanction regime gov-
erning private foundations (e.g., determining whether an organization manager knowingly par-
ticipated in an improper transaction, the taxable period for correction, and joint and several li-
ability), the Committee intends that parallel provisions of the intermediate sanction regimes be
interpreted in a similar manner.
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and the transaction at issue was corrected within the required cor-
rection period.

To prevent an organization from avoiding the penalty excise
taxes through termination of its tax-exempt status, the bill also
provides for the imposition of a tax on applicable tax-exempt health
care organizations that terminate their tax-exempt status. The
amount of the tax is equal to the lesser of (1) the aigregate tax
benefits that an organization can substantiate that it has received
from its exemption from tax under Code section 501(a), or (2) the
value of the net assets of such organization.52 The Secretary of the
Treasury is permitted to abate all or a portion of the tax if an ap-
plicable tax-exempt health care organization distributes all of its
net assets to one or more charitable organizations described in
Code section 501(c)X3) that have been in existence for a continuous
5-year period. In addition, applicable tax-exempt health care orga-
nizations that are described in Code section 501(cX4) are permitted
to distribute their net assets to one or more organizations described
in Code section 501(c)X4) that have been in existence for a continu-
ous 5-year period. An applicable health care organization is per-
mitted to terminate its exempt status only if it has paid the tax
(or any portion thereof that is not abated) and the organization has
notified the Secretary of its intent to terminate its exempt status
(or the Secretary has made a final determination that such status
has terminated).

Effective date.—The provision applies to inurement occurring on
or after June 30, 1994.

Disclosure requirements

Under the bill, applicable tax-exempt health care organizations
are required to make available to the general public and the IRS
the written community health care and outreach service needs plan
(required above), in the same manner that their annual informa-
tion return (Form 990) is required to be available under present
law. The bill also provides that such organizations are required to
furnish, as part of their annual Form 990, information regarding
their implementation of the community health care and outreach
service needs plan for the year (including unrecovered costs and
revenues foregone in furtherance of such plan). In addition, such
organizations are required to disclose such information as the Sec-
retary of the Treasury may require with respect to “taxable
inurement” transactions {(described above) improperly engaged in
by the organization.53

The bill also provides that applicable tax-exempt health care or-
ganizations are required to comply with requests from individuals
who seek a copy of the organization’s written community health
care and outreach service needs plan and, if so requested, a copy
of the Form 990.54 Upon such a request, the organization is re-
quired to supply copies without charge other than a reasonable fee

52In calculating these amounts, rules similar to the rules applicable to private foundations
set forth in Code section 507(d), (e}, and (f) apply.

53The present-law penalties applicable to failure to file a timely, complete, and accurate re-
turn (sec. 6652(c)) wi aplaly in cases where an applicable tax-exempt health care organization
fails to comply with the bill's reporting requirements.

54 If so requested, copies must be supplied of the community health care and outreach service
needs plans or Forms 990 for any of the organization's three most recent taxable years.
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for reproduction and mailing costs. If the request for copies is made
in person, then the organization must immediately provide such
copies. If the request for copies is made other than in person (e.g.,
by mail or telephone), then copies must be provided within 30 days.
However, an organization may be relieved of its obligation to pro-
vide copies if the Secretary of the Treasury determines, upon appli-
cation by the organization, that the organization is subject to a
harassment campaign (e.g., repeated, excessive requests for copies)
such that waiver of the obligation to provide copies is in the public
interest.

Effective date.—The provisions governing reporting and public
disclosure by applicable tax-exempt health care organizations take
effect on January 1, 1995.

2. Treatment of Health Maintenance Organizations, Parent Organi-
zations and Health Insurance Purchasing Cooperatives (sec. 743
of the bill and secs. 501(m), 501(c) and 509 of the Code)

PRESENT LAW
Health maintenance organizations

Section 501(m) provides that an organization described in section
501(cX3) or 501(c)(4) of the Code is exempt from tax only if no sub-
stantial part of its activities consists of providing “commercial-type
insurance.” In the case of an organization that is exempt from tax
after this rule is applied, the activity of providing commercial-type
insurance is treated as a taxable unrelated trade or business, and
the tax is determined by applying the rules applicable to insurance
companies. Commercial-type insurance generally includes any in-
surance of a type provided by commercial insurance companies.
Present law provides that commercial-type insurance does not in-
clude incidental health insurance provided by a health mainte-
nance organization (HMO) of a kind customarily provided by an
HMO (sec. 501(m)3)(B)).55 The statute does not specify particular
types of activities that satisfy this rule.

Parent organizations

Charitable organizations described in section 501(cX3) are classi-
fied either as public charities or private foundations. In general, an
organization will be classified as a public charity if it (1) receives
significant support (generally more than one third) in the form of
contributions from the general public or (2) is a church, school or
hospital. In addition, section 509(a}3) provides that public char-
ities include certain “support” organizations which are organized
and operated exclusively to benefit one or more specified public or
publicly supported charitable organizations. Public charities are not
subject to the special rules applicable to private foundations, such
as a prohibition against self-dealing and tax on net investment in-
come, and contributions to public charities™are subject to more lib-
eral deduction rules than are contributions to private foundations.

55The Internal Revenue Service has interpreted these provisions with respect to HMOs in
gdc.ll\géo:'a;%% (August 30, 1990); G.C.M. 39829 (August 30, 1990); and G.C.M. 39830 (August
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Qualified health insurance purchasing cooperatives

Present law provides no rule that applies specifically to qualified
health insurance purchasing cooperatives (as established under the
bill and described in part III of subtitle D of title XXI of the Social
Security Act).

REASONS FOR CHANGE

The Committee believes that, because HMOs are an important
element of the provision of health care services under the bill, addi-
tional clarification of the definition of commercial-type insurance is
needed with respect to HMOs.

Many hospitals are part of reorganized systems that are under
the control of a parent organization that serves essentially as a
holding company for the system. Because the status of such parent
organizations as public charities or private foundations is unclear
under present-law, the Committee believes that it is appropriate to
clarify that such organizations are not private foundations.

In recognition of the public interests served by qualified health
insurance purchasing cooperatives, the Committee believes that
such organizations should be afforded the benefits of Federal tax-
exemption, subject to certain limitations.

EXPLANATION OF PROVISION

Health maintenance organizations

Under the bill, the provision of (or the arranging for the provi-
sion of) medical care on a prepaid basis by an HMO is not treated
as providing commercial-type insurance if and only if such care is:
(1) care provided by the organization to its members at its own fa-
cilities through health professionals who do not provide substantial
health care services other than on behalf of the organization; (2)
care provided by a health care professional to a member of the or-
ganization on a basis under which substantially all of the risks
with respect to rates of utilization by the member is assumed by
the provider of such care; (3) care other than primary care provided
to a member pursuant to a referral by the HMO; or (4) emergency
care provided to a member at a location outside the member’s area
of residence.

For example, an HMO’s provision of care falls within the first
category above, in the case of a staff or dedicated group model
HMO that hires health care providers (as employees or independ-
ent contractors) to provide medical care exclusively to HMO mem-
bers at the HMO’s facilities.

An HMO’s provision of (or arranging for grovision of) care falls
within the second category above, if the HMO pays health care pro-
fessionals on a fixed or capitated basis, where such payments are
based on the number of members served by the health care profes-
sional, but not on the extent of services provided to a member.

The requirement that substantially all of the risks of rates of uti-
lization of the care provider’s services by members be borne by the
provider is intended to limit the use of payment arrangements that
do not shift substantially all the risk to the provider. For example,
an HMO that is tax-exempt under section 501(c}4) and makes
capitated payments to a network of health care professionals in a
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particular area generally is not treated as providing commercial-
type insurance under the provision. By contrast, assume the HMO
expands its operation to a nearby area, and it chooses to do so by
arranging to provide medical care through a network of physicians
in that area on a fee-for-service basis. The HMO is treated as pro-
viding commercial-type insurance. As under present law, depending
on the substantiality of the activity of providing commercial-type
insurance, the HMO is either subject to tax on unrelated trade or
business income with respect to the activity, or becomes ineligible
for tax-exempt status.

An HMO’s provision of (or arran ing for provision of) care falls
within the third category, above, if care other than rimary care
is provided to a member pursuant to a referral by tge HMO (in-
cluding, for this purpose, its health care professionals), or approval
or ratification by the HMO.

Parent organizations

The bill clarifies that, under present-law section 509(a), organiza-
tions that serve as parent holding companies for hospitals or medi-
cal research organizations may qualify as public charities rather
than private foundations.

Qualified health insurance purchasing cooperatives

Qualified health insurance urchasing cooperatives established
under the bill are eligible for Federal tax-exempt status, provided
that private inurement, lobbying, and political activity restrictions
are satisfied (similar to present-law section 501(cX3)). Such health
insurance purchasing cooperatives are not eligible to use financing
provided from the proceeds of tax-exempt bonds.

EFFECTIVE DATE
These provisions are effective on the date of enactment.

3. Tax Treatment of Taxable Organizations Providing Health In-
surance and Other Prepaid Health Care Services (sec. 744 of the
bill and sec. 831 of the Code)

PRESENT LAW

Under present law, no special rule provides that taxable health
maintenance organizations (HMOs), or organizations similar to
them, are treated as property and casualty insurance companies for
Federal tax purposes. The tax treatment of a taxable HMO (e.g.,
an HMO organized on a for-profit basis) depends largely on the ex-
tent to which it qualifies as an insurance company. At present, the
majority of HMOs are taxable (rather than tax-exempt). Many, but
not all, of these organizations have determined their Federal tax on
the assumption that they qualify as property and casualty insur-
ance companies.

In determining taxable income, property and casualty insurance
companies include (among other income and gains) underwriting
income (sec. 832(b)(1)). In calculating underwriting income, a prop-
erty and casualty insurance company generally may take a reserve
deduction for a portion (80 percent) of the increase for the year in
its unearned premiums and for the discounted amount of losses in-
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curred (including incurred but not reported losses) (secs. 832(b) (4)
and (5) and 846). These deductions may not reflect the “all events”
test or the economic performance requirements that generally
apply to accrual-method taxpayers.

REASONS FOR CHANGE

The Committee believes it is advisable to clarify the Federal tax
treatment of taxable organizations whose primary and predomi-
nant business activity is to insure or reinsure accident and health
risks, or to operate like an HMO (or enter into arrangements that
resemble those of an HMO), regardless of whether such organiza-
tions are treated as insurance companies under State law or other
applicable law. Thus, the bill treats such organizations as property
and casualty insurance companies for Federal tax purposes.

EXPLANATION OF PROVISION

The bill expands the scope of organizations treated as taxable
property and casualty insurance companies. Under the provision,
any organization that is not tax-exempt, is not a life insurance
company, is not an organization to which section 833 applies, and
whose primary and predominant business activity during the tax-
able year falls in one of three categories, is treated as a property
and casualty insurance company for Federal tax purposes. In ap-
plying this provision, an organization’s “primary and predominant”
business activity is intended to mean the activity which constitutes
more than half of the organization’s business activities, determined
on a reasonable basis (for example, as a fraction of gross revenues
from all business activities).

The three categories of activities are: (1) issuing accident and
health insurance contracts or reinsuring accident and health risks;
(2) operating as an HMO; or (3) entering into arrangements under
which fixed payments or premijums are received by the organiza-
tion as consideration for providing or arranging for the provision of
health care services and substantially all the risks of the rates of
utilization of such services is assumed by the provider of such serv-
ices. No inference is intended that taxable organizations (whether
or not treated as insurance companies under applicable State law
or regulation) whose activities consist of traditional insurance ac-
tivities such as arranging for the provision of medical care, or reim-
bursing for medical care, on a fee-for-service basis, are not insur-
ance companies for Federal tax purposes.

The “primary and predominant” requirement is modified in the
case of organizations that have, as a material business activity, the
issuing or reinsurance of accident and health insurance contracts.
For such organizations, the administering of accident and health
insurance contracts is treated under the bill as part of such busi-
ness activity for purposes of determining whether the organiza-
tion’s activities fall within the scope of category (1) above.

It is anticipated that, in the case of a staff or dedicated group
model HMO (where the HMO hires health care professionals either
as employees or independent contractors), no loss reserve deduction
for incurred but not reported (IBNR) losses would be allowable
with respect to such health care professionals’ services. In general,
in those circumstances, utilization of services of such health care
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professionals is or can be known by the end of the HMO’s taxable
year. On the other hand, to the extent the period of health insur-
ance coverage of members of the HMO extends beyond the end of
the HMO'’s taxable year (e.g., where premiums or prepayments for
health care services are not due or paid monthly, but rather are
due or paid annually or quarterly over a period other than the
HMO’s taxable year), then a deduction with respect to the increase
in unearned premiums for the year (reduced as required by present
law) would be appropriate.

EFFECTIVE DATE

The provision is effective for taxable years beginning after De-
cember 31, 1994,

A transition rule provides that, for an organization other than
one which (1) treats itself as subject to tax as a property and cas-
ualty insurance company on its original Federal tax return for tax-
able years beginning in 1992 through 1994, or (2) is tax-exempt for
its last taxable year beginning before 1995, the change made by the
provision is treated as a change in method of accounting, and ad-
Justments under section 481 are taken into account for its first tax-
able year beginning after December 31, 1994. It is not intended
that an organization described under the provision that received
approval to change its method of accounting before December 31,
1994 so as to be treated as a property and casualty insurance com-
pany for Federal tax purposes be subject to the rule under the pro-
vision relating to taking into account in one year the adjustments
under section 481, i.e., such an organization’s section 481 adjust-
ments would not be accelerated by the provision. Under this transi-
tion rule, in the case of a taxable organization that is trsated as
subject to the requirements of section 848 (relating to capitalization
of policy acquisition expenses) for its first taxable year beginning
after December 31, 1994, any adjustment attributable to not being
treated as subject to section 848 in a prior year is treated as attrib.
utable to a change in method of accounting, and taken into account
for its first taxable year beginning after December 31, 1994,

The provision also provides a transition rule for organizations ex-
empt from tax for the last taxable year beginning before January
1, 1995. For such an organization, except as otherwise provided in
regulations, (1) no adjustment is taken into account for the organi-
zation’s first taxable year beginning after December 31, 1994 under
section 481 (or any other provision) on account of a change in
method of accounting required by the provision, and (2) for pur-
poses of determining gain or loss, the adjusted basis of any asset
held by the organization on the first day of its first taxable year
beginning after December 31, 1994 is treated as equal to its fair
market value as of that day. Regulations may prescribe cir-
cumstances in which the application of this transition rule is inap-
propriate and the extent to which other rules apply in such cir-
cumstances. Such circumstances may include, for example, those in
which an item of gain, loss, income, deduction or credit would have
been taxable to the organization before its first taxable year begin-
ning before 1995 (because, for example, it was treated as subject
to unrelated business income tax).
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4. Organizations Subject to Section 833 (sec. 745 of the bill and sec.
833 of the Code)

PRESENT LAW

An organization described in sections 501(c) (3) or (4) of the Code
is exempt from tax only if no substantial part of its activities con-
sists of providing commercial-type insurance (sec. 501(m)). Special
rules apply to certain eligible health insurance organizations. Eligi-
ble health insurance organizations are (1) Blue Cross or Blue
Shield organizations existing on August 16, 1986, which have not
experienced a material change in structure or operations since that
date, and (2) other organizations that meet certain community-
service-related requirements and substantially all of whose activi-
ties involve the providing of health insurance. Section 833 provides
that eligible organizations are generally treated as stock property
and casualty insurance companies,

Section 833 provides a special deduction for eligible organizations
which is equal to 25 percent of the claims and expenses incurred
during the year, less the adjusted surplus at the beginning of the
year. This deduction is calculated by computing surplus, taxable in-
come, claims incurred, expenses incurred, tax-exempt income, net
operating loss carryovers, and other items attributable to health
business. The deduction may not exceed taxable income attrib-
utable to health business for the year (calculated without regard to
this deduction).

In addition, section 833 eliminates, for eligible organizations, the
20-percent reduction in unearned premium reserves that applies
generally to all property and casualty insurance companies.

REASONS FOR CHANGE

The Committee believes fairness dictates that the special rules
benefitting Blue Cross and Blue Shield organizations under section
833 should apply to certain organizations that became taxable by
reason of the same provision of the Tax Reform Act of 1986 that
made Blue Cross and Blue Shield organizations taxable, if such or-
ganizations are not Blue Cross or Blue Shield organizations but
otherwise meet the eligibility requirements. The Committee be-
lieves these special rules should apply to such organizations for the
same period that they have applied to Blue Cross and Blue Shield
organizations.

EXPLANATION OF PROVISION

The bill applies the special rules under section 833 to the same
extent they are provided to certain existing Blue Cross or Blue
Shield organizations, in the case of any organization that (1) is not
a Blue Cross or Blue Shield organization existing on August 16,
1986, and (2) otherwise meets the requirements of section 833(c)2)
(including the requirement of no material change in operations or
structure since August 16, 1986). Under the bill, an organization
qualifies for this treatment only if (1) it is not a health mainte-
nance organization and (2) it is organized under and governed by
State laws which are specifically and exclusively applicable to not-
for-profit health insurance or health service type organizations.
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EFFECTIVE DATE

The provision is effective for taxable years beginning after De-
cember 31, 1986.

5. Tax Exemption for High-Risk Insurance Pools (sec. 746 of the
bill and sec. 501(¢)(27) of the Code)

PRESENT LAW

No provision of present law specifically provides for tax-exempt
status for organizations providing health insurance coverage to per-
sons unable to obtain health insurance coverage in the private in-
surance market because of health conditions. Section 501(c)}6) of
the Code provides for tax-exempt status for business leagues and
certain other organizations not organized for profit and no part of
the net earnings of which inures to the benefit of any private
shareholder or individual. Section 501(c)4) provides for tax-exempt
status for certain civic leagues or organizations not organized for
profit but operated exclusively for the promotion of social welfare;
however, such an organization may be exempt only if no substan-
tial part of its activities consists of providing commercial-type in-
surance. In the case of a State or any political subdivision of a
State, present law provides an exclusion for income derived from
the exercise of any essential governmental function (sec. 115).
Health insurance risk pools have been established in some States,
and some of them (depending on their mode of organization and
sources of funding) have been determined by the Internal Revenue
Service to be exempt from tax under section 501(c)8), or claim that
income is excludable under section 115.

REASONS FOR CHANGE

Some State risk pools currently have difficulty obtaining tax-ex-
empt status because present law is not specifically designed for
State risk pools. The Committee believes that, until the health care
reform provisions of the bill become effective, States should have
an incentive to provide health insurance to persons who otherwise
cannot obtain insurance because of their health status. Thus, the
bill includes a temporary provision under which organizations that
provide insurance to such persons are tax exempt if they meet cer-
tain requirements relating to State involvement in the organiza-
tion’s operation and funding.

EXPLANATION OF PROVISION

The bill expands the list of organizations exempt from tax under
section 501(c) to include a qualified high risk health insurance pool.
A qualified high risk health insurance pool generally means an en-
tity that is established by a State or political subdivision of a State
to provide health insurance, on a nonprofit basis, to persons unable
to obtain health insurance because of health conditions. Such an
entity qualifies only if certain additional requirements are met.
First, the State or political subdivision must (1) participate in the
ongoing governance of the entity and (2) subsidize the operation of
the entity. Second, no part of the net earnings of the entity may
inure to the benefit of any private shareholder, member, or individ-
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ual. The provision expires with respect to taxable years beginning
after December 31, 1996.

EFFECTIVE DATE

The provision applies to taxable years beginning after December
31, 1989, and before January 1, 1997.

6. Tax Treatment of 501(cX3) Bonds Similar to Governmental
Bogds (sec. 748 of the bill and secs. 141-150, 265, and 56 of the
Code)

PRESENT LAW

Interest on State and local government bonds generally is ex-
cluded from income if the bonds are issued to finance direct activi-
ties of these governments (sec. 103). Interest on bonds issued by
these governments to finance activities of other persons, e.g., pri-
vate activity bonds, is taxable unless a specific exception is in-
cluded in the Code. One such exception is for private activity bonds
issued to finance activities of private, charitable organizations de-
scribed in Code section 501(c)3) (“section 501(c}3) organizations”)
when the activities do not constitute an unrelated trade or business
(sec. 141(e)(IXG)).

Classification of section 501(c)(8) organization bonds as private
activity bonds

Before enactment of the Tax Reform Act of 1986, States and local
governments and section 501(c)(3) organizations were defined as
“exempt persons,” under the Code bond provisions. As exempt per-
sons, section 501(c)}3) organizations were not treated as “private”
persons, and their bonds were not “industrial development bonds”
or “private loan bonds” (the predecessor categories to current pri-
vate activity bonds).

Under present law, a bond is a private activity bond if its pro-
ceeds are used in a manner violating either (a) a private business
test or (b) a private loan test. The private business test is a con-
Jjunctive two-pron%:ed test. First, the test limits private business use
of governmental bonds to no more than 10 percent of the pro-
ceeds.5¢ Second, no more than 10 percent of the debt service on the
bonds may be secured by or derived from private business users of
the proceeds. The private loan test limits to the lesser of 5 percent
or $5 million the amount of governmental bond proceeds that may
be used to finance loans to persons other than governmental units.

Special restrictions on tax-exemption for section 501(c)(3) organiza-
tion bonds

As stated above, present law treats section 501(c)(3) organiza-
tions as private persons; thus, bonds for their use may only be is-
sued as private activity “qualified 501(c)3) bonds,” subject to the
restrictions of Code section 145. The most significant of these re-

56No more than 5 percent of bond proceeds may be used in a private business use that is
unrelated to the governmental purpose of the bond issue. The 10-percent debt service test, de-
icribed below, likewise is reduced to 5 percent in the case of such “disproportionate” private
usiness use.
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strictions limits the amount of outstanding bonds from which a sec-
tion 501(cX3) organization may benefit to $150 million. In applying
this “$150 million limit,” all section 501(c)3) organizations under
common management or control are treated as a single organiza-
tion. The limit does not apply to bonds for hospital facilities, de-
fined to include only acute care, primarily inpatient, organizations.
A second restriction limits to no more than five percent the amount
of the net proceeds of a bond issue that may be used to finance any
activities (including all costs of issuing the bonds) other than the
exempt purposes of the section 501(c)3) organization.

Legislation enacted in 1988 imposed low-income tenant occu-
pancy restrictions on existing residential rental property that is ac-
quired by section 501(c)}3) organizations in tax-exempt-bond-fi-
nanced transactions. These restrictions require that a minimum
number of the housing units comprising the property be continu-
ously occupied by tenants having family incomes of 50 percent (60
percent in certain cases) of area median income for periods of up
to 15 years. These same low-income tenant occupancy requirements
apply to for-profit developers receiving tax-exempt private activity
bond financing. '

Other restrictions

Several restrictions are imposed on private activity bonds gen-
erally that do not apply to bonds used to finance State and local
government activities. Many of these restrictions also apply to
qualified 501(c)(3) bonds.

No more than two percent of the proceeds of a bond issue may
be used to finance the costs of issuing the bonds, and these monies
are not counted in determining whether the bonds satisfy the re-
quirement that at least 95 percent of the net proceeds of each bond
issue be used for the exempt activities qualifying the bonds for tax-
exemption.

The weighted average maturity of a bond issue may not exceed
120 percent of the average economic life of the property financed
with the proceeds.

A public hearing must be held and an elected public official must
approve the bonds before they are issued (or the bonds must be ap-
proved by voter referendum).

If property financed with private activity bonds is converted to
a use not qualifying for tax-exempt financing, certain loan interest
penalties are imposed.

Both governmental and private activity bonds are subject to nu-
merous other Code restrictions, including the following:

(1) The amount of arbitrage profits that may be earned on
tax-exempt bonds is strictly limited, and most such profits
must be rebated to the Federal Government;

(2) Banks may not deduct interest they pay to the extent of
their investments in most tax-exempt bonds; and

(3) Interest on private activity bonds, other than qualified
501(c)3) bonds, is a preference item in calculating the alter-
native minimum tax.
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REASONS FOR CHANGE

The Committee believes a distinguishing feature of American so-
ciety is the singular degree to which the United States maintains
a private, non-profit sector of private health care, higher education,
and other charitable institutions in the public service. The Commit-
tee believes it is important to assist these private institutions in
their advancement of the public good. The Committee finds particu-
larly inappropriate the restrictions of present law which place
these section 501(c)3) organizations at a financial disadvantage
relative to substantially identical governmental institutions. For
example, a public hospital generally has unlimited access to tax-ex-
empt bond financing, while a private, non-profit hospital is subject
to a $150 million limitation on outstanding bonds to the extent the
bonds finance health care facilities that do not qualify under the
present-law definition of hospital. The Committee is concerned that
this and other restrictions inhibit the ability of America’s private,
non-profit institutions to modernize their health care facilities. The
Committee believes the tax-exempt bond rules should treat more
equally State and local governments and those private organiza-
tionds which are engaged in similar actions advancing the public
good.

EXPLANATION OF PROVISION

The bill amends the tax-exempt bond provisions of the Code to
conform generally the treatment of bonds for section 501(cX3) orga-
nizations to that provided for bonds issued to finance direct State
or local government activities. Certain restrictions, described below,
that have been imposed on qualified 501(cX3) bonds (but not on
governmental bonds) since 1986, and that address specialized pol-
icy concerns, are retained.

Repeal of private activity bond classification for bonds for section
501(c)(3) organizations

The concept of an “exempt person” that existed under the Code
bond provisions before 1986, is reenacted. An exempt person is de-
fined as (a) a State or local governmental unit or (b) a section
501(c)X3) organization, when carrying out its exempt activities
under Code section 501(a). Thus, bonds for section 501(c)X3) organi-
zations are generally no longer classified as private activity bonds.
Financing for unrelated business activities of such organizations
continue to be treated as a private activity for which tax-exempt
financing is not authorized.

As exempt persons, section 501(cX3) organizations are subject to
the same limits as States and local governments on using their
bond proceeds to finance private business activities or to make pri-
vate loans. Thus, generally no more than 10 percent of the bond
proceeds57 can be used in a business use of a person other than
an exempt person if the Code private payment test is satisfied, and
no more than 5 percent ($5 million if less) can be used to make
loans to such “nonexempt” persons.

57This limit would be reduced to 5 percent in the case of disproportionate private use as
under the present-law governmental bond disproportionate private use limit.
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Repeal of most additional special restrictions on section 501(c)(3) or-
ganization bonds

Present Code section 145, which establishes additional restric-
tions on qualified 501(c)3) bonds, is repealed, along with the re-
striction on bond-financed costs of issuance for section 501(c)3) or-

anization bonds (sec. 147(h)). This eliminates the $150 million
imit on nonhospital bonds for section 501(c)(3) organizations.

Retention of certain specialized requirements for section 501(c)(3) or-
ganization bonds

As stated above, the bill retains certain specialized restrictions
on bonds for section 501(c)(3) organizations. First, the bill retains
the requirement that existing residential rental property acquired
by a section 501(cX3) organization in a tax-exempt-bond-financed
transaction satisfy the same low-income tenant requirements as
similar housing financing for for-profit developers. Second, the bill
retains the present-law maturity limitations applicable to bonds for
section 501(c)(3) organizations, and the public approval require-
ments applicable generally to private activity bonds. Third, the bill
continues to apply the penalties on changes in use of tax-exempt-
bond-financed section 501(c)X3) organization property to a use not
qualified for such financing.

Finally, the bill makes no amendments, other than technical con-
forming amendments, to the tax-exempt arbitrage restrictions, the
alternative minimum tax tax-exempt bond preference, or the provi-
sions generally disallowing interest paid by banks on monies used
to acquire or carry tax-exempt bonds.

EFFECTIVE DATE
The provision applies to bonds issued after December 31, 1994.58

Subtitle E—Tax Treatment of Long-Term Care Insurance and
Services

1. Tax Treatment of Long-Term Care Insurance and Services (secs.
235%1 a)nd 752 of the bill and secs. 106, 125, 213 and 7702B of the
ode

PRESENT LAW

Deduction for medical expenses

In determining taxable income for Federal income tax purposes,
a taxpayer is allowed an itemized deduction for unreimbursed ex-
penses that are paid by the taxpayer during any taxable year for
medical care of the taxpayer, the taxpayer’s spouse, or a dependent
of the taxpayer, to the extent that such expenses exceed 7.5 percent
of the adjusted gross income of the taxpayer for such year (sec.
213). For this purpose, expenses paid for medical care generally are
defined as amounts paid: (1) for the diagnosis, cure, mitigation,
treatment, or prevention of disease (including prescription medi-
cines or drugs and insulin), or for the purpose of affecting any

58The committee intends for example that any qualified 501(cX3) bond issued during the pe-
riod Januz;x;yh li)lli)SG—December 31, 1994, shall be treated as an exempt person bond after en-
actment of the bill.
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structure or function of the body (other than cosmetic surgery not
related to disease, deformity, or accident); (2) for transportation
primarily for, and essential to, medical care referred to in (1); or
(3) for insurance (including Part B Medicare premiums) covering
medical care referred to in (1) and (2).

Exclusion for amounts received under accident or health insurance

Amounts received by a taxpayer under accident or health insur-
ance for personal injuries or sickness generally are excluded from
gross income to the extent that the amounts received are not at-
tributable to medical expenses that were allowed as a deduction for
a prior taxable year (sec. 104).

Treatment of accident or health plans maintained by employers

Contributions of an employer to an accident or health plan that
provides compensation (through insurance or otherwise) to an em-
ployee for personal injuries or sickness of the employee, the em-
ployee’s spouse, or a dependent of the employee, are excluded from
the income of the employee for income and payroll tax purposes
(secs. 106 and 3121(a)2)). In addition, amounts received by an em-
ployee under such a plan generally are excluded from gross income
to the extent that the amounts received are paid, directly or indi-
rectly, to reimburse the employee for expenses incurred by the em-
ployee for the medical care of the employee, the employee’s spouse,
or a dependent of the employee (sec. 105). For this purpose, ex-
penses incurred for medical care are defined in the same manner
as under the rules regarding the deduction for medical expenses.

REASONS FOR CHANGE

The Committee desires to provide an incentive for individuals to
take financial responsibility for their long-term health care. Thus,
the bill provides generally for treatment of long-term care services
as a deductible medical expense, and the exclusion from income of
certain amounts paid under long-term care insurance contracts and
long-term care riders to life insurance contracts that meet the bill’s
requirements. The Committee also believes that it is important to
clarify the treatment of long-term care services and long-term care
insurance, which is not completely clear under present law. How-
ever, the Committee is concerned about the effects of providing
more favorable tax treatment for long-term care insurance than for
any similar product under present law. Thus, the Committee be-
lieves that employer contributions for long-term care insurance
should not be excludable from income. The Committee believes that
long-term care insurance and services that do not meet the require-
ments of the bill should not receive favorable tax treatment.

EXPLANATION OF PROVISIONS

In general

Services that satisfy the requirements of the bill are deductible
as medical expenses.

Insurance contracts, and riders to life insurance contracts, that
meet the requirements of the bill ("qualified long-term care insur-
ance policies”) are subject to the tax treatment set forth in the bill.
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Any amount received under a long-term care insurance policy that
does not meet the requirements of the bill are not treated as an
amount received for personal injuries or sickness and are not ex-
cludable from gross income.

Tax treatment of long-term care services

In general

The bill provides that certain services that are provided to an in-
capacitated individual (defined as “qualified long-term care serv-
ices”) are treated as medical care for purposes of the deduction for
medical expenses. Thus, under the bill, a taxpayer is allowed an
itemized deduction for unreimbursed expenses that are paid by the
taxpayer during any taxable year for qualified long-term care serv-
ices that are provided to the taxpayer, the taxpayer’s spouse, or a
dependent of the taxpayer, to the extent that such expenses and
other eligible medical expenses of the taxpayer exceed 7.5 percent
of the adjusted gross income of the taxpayer for such year. In addi-
tion, under the bill, eligible medical expenses for purposes of the
medical expense deduction include premiums paid for insurance
that provides coverage for qualified long-term care services, but
only if such insurance is provided under a qualified long-term care
insurance policy (as defined below).

Definition of qualified long-term care services
In general

The term “qualified long-term care services” is defined as the
necessary diagnostic, curing, mitigation, treating, preventive,
therapeutic, rehabilitative, maintenance, and personal care services
(whether performed in a residential or nonresidential setting) that
are required by an individual during any period that such individ-
ual is an incapacitated individual, but only if (1) the primary pur-
pose of the services is to provide needed assistance with any activ-
ity of daily living or protection from threats to health and safety
due to severe cognitive impairment, and (2) the services are pro-
vided pursuant to a continuing plan of care that is prescribed by
a licensed professional. In addition, in order to constitute qualified
long-term care services, the services cannot be provided by any rel-
ative (directly or through a partnership, corporation, or other en-
tity) of the incapacitated individual unless the relative is a licensed
professional with respect to the services provided.5®

Definition of incapacitated individual

An incapacitated individual generally is defined as any individ-
ual who is certified by a licensed professional within the preceding
12-month period as (1) being unalk))le to perform, without substan-
tial assistance from another individual, at least two activities of
daily living, or (2) having severe cognitive impairment as defined

5% For this purpose, a relative of an incapacitated individual includes: (1) a son or daughter,
or a descendant of either; (2) a stepson or stepdaughter; (3) a brother, sister, stepbrother, or
stepsister; (4) the individual’s father or mother, or an ancestor of either; (5) a stepfather or step-
mother; (6) a son or daughter of a brother or sister; (7) a brother or sister of the individual's
father or mother; and (8) a son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-
in-law, or sister-in-law.
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by the Secretary of the Treasury in consultation with the Secretary
of Health and Human Services. For purposes of determining
whether an individual is an incapacitated individual, substantial
assistance includes cueing or substantial supervision.

For purposes of the definition of an incapacitated individual, the
activities of daily living (ADLs) are (1) eating, (2) toileting, (3)
transferring, (4) bathing, and (5) dressing. A licensed professional
is (1) a physician or registered professional nurse, or (2) any other
individual who satisfies such requirements as may be prescribed by
the Secretary of the Treasury after consultation with the Secretary
of Health and Human Services.

Tax treatment of qualified long-term care insurance policies

The bill provides that, for purposes of the Internal Revenue
Code: (1) except as provided below, a qualified long-term care in-
surance policy is treated as an accident or health insurance con-
tract, (2) amounts (other than policyholder dividends or premium
refunds) received under such a contract or plan with respect to
qualified long-term care services are treated as amounts received
for personal injuries or sickness and as reimbursement for ex-
penses actually incurred for purposes of the medical expense deduc-
tion, (8) generally, a plan of an employer that provides coverage
under a qualified long-term care insurance policy is treated as an
accident or health plan with respect to such coverage, except that
no exclusion is provided for employer-provided coverage under a
long-term care insurance policy, (4) amounts paid for a qualified
long-term care insurance policy are treated as amounts paid for in-
surance for purposes of the medical expense deduction, and (5) a
qualified long-term care insurance policy is treated as a guaranteed
renewable contract subject to the rules of Code section 816(e).

Thus, under the bill, amounts received under a qualified long-
term care insurance policy are excluded from the gross income of
the recipient to the extent that the amounts are not attributable
to expenses that were allowed as a deduction for a prior taxable
year (i.e., medical expenses or expenses for qualified long-term care
services).

The bill provides that employer contributions for long-term care
insurance are includible in gross income. In addition, because em-
ployer contributions for long-term care are includible in income,
long-term care is not a qualified benefit for purposes of the cafe-
teria plan rules and therefore cannot be provided through a cafe-
teria plan.

Definition of qualified long-term care insurance policy

In general

An insurance policy is a “qualified long-term care insurance pol-
icy” if: (1) the policy is a certified long-term care insurance policy
as defined in section 21011(bX2) of the Social Security Act (relating
to Federal standards and requirements for private long-term care
insurance); (2) benefits under the policy are limited to individuals
who are certified by a licensed professional within the preceding
12-month period as being unable to perform, without substantial
assistance from another individual (including assistance involving
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cueing or substantial supervision) two or more activities of daily
living or who have a severe cognitive impairment; and (3) the pol-
icy satisfies the requirements specified below relating to (a) the
payment of premiums, (b) cash value and the borrowing of money,
(¢) refunds of premiums and dividends, (d) the coverage of expenses
reimbursable under Medicare or covered under comprehensive
health coverage, and (e) the maximum benefit.

Payment of premiums

To be a qualified long-term care insurance policy, the policy is re-
quired to provide that the premium payments under the policy may
not be made earlier than the date that such payments would have
been made if the policy provided for level annual premium pay-
ments over the life expectancy of the insured or, if shorter, 20
years. A policy does not fail to meet this requirement merely be-
cause the policy provides that premiums are waived if the insured
becomes certified by a licensed professional as unable to perform
two activities of daily living or having severe cognitive impairment
(as described above).

Prohibition on cash value and borrowing

An insurance contract constitutes a qualified long-term care in-
surance policy only if the policy does not provide for a cash value
or other money (other than refunds of premiums and dividends de-
scribed above) that can be paid, assigned, pledged as collateral for
a loan, or borrowed.

Refunds of premiums and dividends

To be a qualified long-term care insurance policy, the contract
has to provide that policyholder dividends must be applied as a re-
duction in future premiums or to increase future benefits (to the
extent consistent with the limit on maximum benefits). The policy
has to provide that refunds of premiums upon a partial surrender
or cancellation of the policy are required to be applied as a reduc-
tion in future premiums. Further, the policy has to provide that
any refund that occurs by reason of the death of the insured or
upon the complete surrender or cancellation of the policy cannot ex-
ceed the aggregate premiums previously paid under the contract.
If an amount is refunded under a qualified long-term care insur-
ance policy by reason of the death of the insured or upon complete
surrender or cancellation of the policy, the amount received would
be included in the gross income of the recipient to the extent that
a deduction or exclusion was allowable with respect to the pre-
miums.

Coverage of expenses reimbursable under Medicare or other
coverage

In addition, to constitute a qualified long-term care insurance
policy, the policy cannot provide for payment or reimbursement of
any expense incurred to the extent that the expense is paid or re-
imbursed under Medicare or under a certified standard health plan
described in the Health Security Act.



179

Maximum permitted benefits

A qualified long-term care insurance policy cannot provide for
benefits in excess of $150 per day (or the equivalent amount within
the calendar year in the case of payments on other than a per diem
basis). All policies issued with respect to an individual are treated
as one policy for this purpose. For 1997, the $150 limit increased
by the percentage increase in the consumer price index for calendar
year 1996 plus 1¥2 percent. For subsequent years, the dollar limit
is adjusted annually for inflation in accordance with a cost index
to be developed by the Secretary of Health and Human Services to
measure increases in costs of nursing homes and similar facilities.

Benefits under a qualified long-term care insurance policy may
be paid on a reimbursement basis or without regard to the ex-
penses incurred during the period to which the payments relate. In
either case, such payments are treated as compensation for ex-
penses paid for medical care for purposes of the deduction for medi-
cal expenses.

Treatment of life insurance contracts that provide coverage of
qualified long-term care services :

Except as provided in Treasury regulations, in the case of long-
term care insurance coverage provided by a rider to a life insurance
contract, the requirements for a policy to constitute a qualified
long-term care insurance policy apply as if the portion of the con-
tract that provides long-term care insurance were a separate con-
tract. For this purpose, the long-term care insurance portion of the
contract means only the terms and benefits under a life insurance
contract that are in addition to the terms and benefits of the con-
tract without regard to long-term care coverage. Payments made
under a qualified long-term care rider do not become includible in
income, however, solely because such payments reduce the death
benefit or the cash surrender value of the life insurance contract.

Premium payments for long-term care coverage provided by rider
(if any) and charges against the life insurance contract’s cash sur-
render value for such coverage are treated as premiums for pur-
poses of the premium payment rule described above (relating to the
shorter of the insured’s life expectancy or 20 years). The guideline
premium limitation (sec. 7702(c)) for a life insurance contract is in-
creased, as of any date, by the sum of any charges to the cash sur-
render value (but not premiums) to pay for long-term care insur-
ance coverage, less any such charges the imposition of which re-
duces the premiums paid for the contract. Further, no medical ex-
pense deduction is allowed for charges against the life insurance
contract’s cash surrender value used to reduce premiums, unless
such charges are includible in income and the coverage provided by
the rider is a qualified long-term care insurance policy.

A payment of a long-term care benefit under the rider must not
reduce the cash surrender value of the life insurance contract pro-
portionately more than it reduces the death benefit under the life
insurance contract. Thus, the percentage reduction by reason of the
payment in the cash surrender value of the life insurance contract
may not exceed the percentage reduction by reason of the payment
in the death benefit payable under the life insurance contract.
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Treasury regulations

The bill directs the Secretary of the Treasury to prescribe such
regulations as may be necessary to carry out the requirements of
the provisions of the bill relating to long-term care, including regu-
lations to prevent the avoidance of such provisions by providing
long-term care insurance under a life insurance contract and to
provide for the proper allocation of amounts between the long-term
care and life insurance portions of a contract.

EFFECTIVE DATES

The provision of the bill relating to the deductibility of expenses
paid for qualified long-term care services applies to taxable years
beginning after December 31, 1995. The other provisions of the bill
relating to long-term care apply to policies issued after December
31, 1995. A policy issued before January 1, 1996, that satisfies the
requirements of a qualified long-term care insurance policy on and
after January 1, 1996, is treated as being issued on January 1,
1996. It is not intended, however, that this rule change the issue
date of a life insurance policy with a long-term care insurance
rider, for purposes of sections 7702, 7702A or 101(f) of the Code.
For purposes of applying section 7702, 7702A or 101(f) of the Code
to any contract, the issuance of a qualified long-term care insur-
ance rider (or conformance of an existing rider to the qualification
requirements) is not treated as a modification or material change
to such contract.

A special transitional rule is provided for any long-term care pol-
icy issued on or before January 1, 1996. Under this rule, if, after
the date of enactment of the bill and before January 1, 1996, the
contract is exchanged for a qualified long-term care insurance pol-
icy, no gain or loss is recognized upon the exchange. If any money
or other property is received in the exchange, then any gain is rec-
ognized to the extent of the sum of the money and the fair market
value of the other property received. For purposes of this transition
rule, the cancellation of a policy providing for long-term care insur-
ance coverage and reinvestment of the cancellation proceeds in a
qualified long-term care insurance policy within 60 days is treated
as an exchange.

2. Tax Treatment of Accelerated Death Benefits Under Life Insur-
ance Contracts (secs. 753 and 754 of the bill and secs. 101(g) and
818(g) of the Code) :

PRESENT LAW

Treatment of amounts received under a life insurance contract

If a contract meets the definition of a life insurance contract,
gross income does not include insurance proceeds that are paid
pursuant to the contract by reason of the death of the insured (sec.
101(2)). In addition, the undistributed investment income (“inside
buildup”) earned on premiums credited under the contract is not
subject to current taxation to the owner of the contract. The exclu-
sion from income applies regardless of whether the death benefits
are paid as a lump sum or otherwise.
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Amounts received under a life insurance contract (other than a
modified endowment contract) prior to the death of the insured are
includible in the gross income of the recipient to the extent that the
amount received exceeds the taxpayer’s investment in the contract
(generally, the aggregate amount of;&)remiums paid less amounts
previously received that were excluded from gross income).

Treatment of amounts received under a failed life insurance con-
tract

If a contract fails to meet the definition of a life insurance con-
tract, inside buildup on the contract is generally subject to tax.
Under section 7702(g), income on the contract for the year in which
a contract fails to meet the definition of life insurance (and income
on the contract for all prior years) generally is treated as ordinary
income received or accrued by the holder during that year. For this
purpose, income on the contract is the excess of (1) the increase in
the net surrender value of the contract during the taxable year and
the cost of the life insurance protection provided during the taxable
year, over (2) the premiums paid under the contract during the tax-
able year (sec. 7702(g)(1XB)). In addition, a portion of the amount
paid by reason of the death of the insured may be includible in in-
come; that is, only the excess of the amount paid by reason of the
death of the insured over the net surrender value of the contract
is treated as life insurance proceeds eligible for the exclusion pro-
vided under section 101 (sec. 7702(gX2)).

Requirements for a life insurance contract

To qualify as a life insurance contract for Federal income tax
purposes, a contract must be a life insurance contract under the
applicable State or foreign law and must satisfy either of two alter-
native tests: (1) a cash value accumulation test, or (2) a test con-
sisting of a guideline premium requirement and a cash value cor-
ridor requirement (sec. 7702(a)).

Proposed regulations on accelerated death benefits

The Secretary of the Treasury has issued proposed regulations 80
under which certain “qualified accelerated death benefits” paid as
a result of the terminal illness of the insured would be treated as
paid by reason of the death of the insured and therefore, under the
proposed regulations, would qualify for the present-law exclusion
from income. In addition, the proposed regulations would permit an
insurance contract that includes a qualified accelerated death bene-
fit rider to qualify as a life insurance contract under section 7702.

Under the proposed regulations, a benefit would qualify as a
qualified accelerated death benefit only if it meets three require-
ments. First, the qualified accelerated death benefit can be payable
only if the insured becomes terminally ill. Second, the amount of
the accelerated benefit must equal or exceed the present value of
the reduction in the death benefit otherwise payable. Third, the
cash surrender value and the death benefit under the policy must
be proportionately reduced as a result of the accelerated benefit
payment. For purposes of the proposed regulations, an insured per-

60 Prop. Treas. Reg. Secs. 1.101-8, 1.7702-0, 1.7702-2, and 1.7702A-1 (December 15, 1992).



- 182

son would be treated as terminally ill if he or she has an illness

that, despite appropriate medical care, the insurer reasonably ex-

pects to result in death within 12 months from the date of payment

of the accelerated death benefit. The proposed regulations would

glot explicitly require a doctor’s certification as to the patient’s con-
ition.

Under the proposed regulations, the maximum permissible dis-
count rate would be the greater of (1) the applicable Federal rate
(AFR) that applies under the discounting rules for property and
casualty insurance loss reserves, or (2) the interest rate applicable
to policy loans under the contract. Discounting would be calculated
assuming the death benefit would have been paid 12 months after
the payment of the accelerated death benefit.

REASONS FOR CHANGE

The Committee wishes to provide a limited exception, in the case
of certain terminally ill insured individuals, to the present-law rule
permitting an exclusion from income only for amounts that are
paid under a life insurance contract by reason of the death of the
insured. The Committee believes that the exclusion should be per-
mitted only in those cases in which the amount is received within
12 months before the insured individual’s reasonably expected
death. A period longer than 12 months could become speculative
and not realistically related to the time of the individual's death
(when the present-law exclusion for amounts paid by reason of
death applies). The Committee also believes that protection of pol-
icyholders warrants limitations on the method and maximum rate
of discount permitted, and also warrants a requirement that the
cash surrender value may not be disproportionately reduced in re-
lation to the death benefit by the amount paid under the provision.

EXPLANATION OF PROVISION

The bill provides an exclusion from gross income for certain
amounts received under a life insurance contract if the insured
under the contract is terminally ill. For this purpose, an individual
is considered terminally ill if the insurer determines, after receipt
of an acceptable certification by a licensed physician, that the indi-
vidual has an illness or physical condition that is reasonably ex-
pected to result in death within 12 months of the certification.

The exclusion under the bill is applicable only if two require-
ments are met. First, under a present value test, the amount re-
ceived must equal or exceed the present value of the reduction in
the death benefit otherwise payable under the life insurance con-
tract. Second, under a ratio test, the payment of the amount must
not reduce the cash surrender value of the contract proportionately
more than the death benefit payable under the contract. In other
words, the percentage derived by dividing the cash surrender value
of the contract immediately after the distribution by the cash sur-
render value of the contract immediately before the distribution
must equal or exceed the percentage derived by dividing the death
benefit payable immediately after the distribution by the death
benefit payable immediately before the distribution. The amount
received is intended to include a series of payments.
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For purposes of the present value test, the present value of the
reduction in the death benefit is determined by reference to a maxi-
mum permissible discount rate, and by assuming that the death
benefit would have been paid on the date that is 12 months from
the date of the physician’s certification. The maximum permissible
discount rate is the highest of the following three interest rates: (1)
the 90-day Treasury bill yield (as most recently published), (2)
Moody’s Corporate Bond Yield Average-Monthly Average
Corporates (or any successor rate) for the month ending two
months before the date the rate is determined, or (3) the rate used
to determine cash surrender values under the contract during the
applicable period plus 1 percent per annum. It is intended that the
rat:ei be determined as of the date (or dates) that the payment is
made.

For example, assume that an insured is certified as being termi-
nally ill on January 1, 1995. Assume also that the maximum per-
missible discount rate is 10 percent and that the cash surrender
value of the contract is $100,000 and the death benefit payable is
$500,000. Finally, assume that an accelerated death benefit is paid
on July 1, 1995 which reduces the death benefit payable under the
contract by $200,000 (i.e., from $500,000 to $300,000). Under these
facts, the applicable discount period would be six months (i.e., the
period between July 1, 1995 and January 1, 1996)¢! and thus, the
amount of the accelerated death benefit paid must equal or exceed
$190,280 (i.e., the $200,000 reduction in the death benefit payable
discounted at 10 percent for six months). In addition, the cash sur-
render value of the contract after distribution of the accelerated
death benefit must equal or exceed $60,000.

If the accelerated death benefit under the contract is paid in con-
nection with a lien against the death benefit rather than an actual
reduction in the death benefit on a discounted basis, then the
amount of the lien, and interest charges with respect to any
amount in connection with the lien, are taken into account as fol-
lows, so as to achieve parity between use of the lien method and
use of a discounted payment. First, for purposes of applying the
present value test and the ratio test (described above), the amount
of the lien is treated as a reduction in the death benefit and in the
cash surrender value. Any interest charges, with respect to any
amount in connection with the lien, that could encumber the cash
surrender value or the death benefit in the future are also treated
as a reduction in the cash surrender value and the death benefit
at the time of the accelerated benefit payment. Second, any interest
rate applicable with respect to any amount in connection with the
lien cannot exceed the maximum permissible discount rate that ap-
plies under the present value test (described above). Thus, such in-
terest cannot exceed the amount of the discount that would have
been permitted had the accelerated benefit been paid on a dis-
counted basis instead of by use of a lien, and the lien may not en-
cumber the cash surrender value proportionately more that it en-
cumbers the death benefit.

The provision does not apply in the case of an amount paid to
any taxpayer other than the insured, if such taxpayer has an insur-

61 January 1, 1996 is the date 12 months after the date of the physician’s certification.
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able interest by reason of the insured being a director, officer or
enalfloyee of the taxpayer, or by reason of the insured being finan-
cially interested in any trade or business carried on by the tax-
payer.

For life insurance company tax purposes, the provision treats a
qualified accelerated death benefit rider to a life insurance contract
as life insurance. A qualified accelerated death benefit rider is any
rider on a life insurance contract that provides for a distribution
to an individual upon the insured becoming a terminally ill individ-
ual (as defined above), but only if such payments under the rider
are payments that are excludable under this provision.

EFFECTIVE DATE

The provision generally applies to amounts received after the
date of enactment. However, the present value test (i.e., the rule
that the amount received as an accelerated death benefit must
equal or exceed the present value of the reduction in the death ben-
efit) does not apply to any amount received before J anuary 1, 1995,
The issuance o? a qualified accelerated death benefit rider to a life
insurance contract is not treated as a modification or material
change of the contract (and is not intended to affect the issue date
of any contract under section 101(f)). The provision treating a
qualified accelerated death benefit rider as life insurance for life in-
surance company tax purposes is effective on January 1, 1995.

Subtitle F—Health Care Trust Funds

1. Establishment of Health Care Trust Funds (sec. 761 of the bill
and new secs. 9551-9553 of the Code)

PRESENT LAW
No provision.
REASONS FOR CHANGE

The Committee desires to ensure that there are identifiable
funds available to finance programs established under the bill.

EXPLANATION OF PROVISIONS

The bill establishes three new health-related trust funds in the
Internal Revenue Code.

Health Security Trust Fund

There is established a Health Security Trust Fund consisting of
the following amounts: (1) amounts equivalent to taxes received
from the new excise taxes imposed on tobacco products (only to the
extent of the increase provided under the bill), and on high cost
health plans; (2) amounts determined by the Secretary of Treasury,
in consultation with the Secretary of HHS, equal to the sum of (a)
reductions in Federal expenditures under title XIX of the Social Se-
curity Act (“SSA”) resulting from the provisions of the bill, and (b)
any reductions in payments to States under title XIX of the SSA
by reason of the State maintenance-of-effort requirement under
section 1931(d) of the SSA; (3) amounts determined by the Sec-
retary, in consultation with the Secretary of HHS, equal to the de-
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crease in Federal expenditures attributable to the provisions of
subtitle G of title XXI of the SSA (relating to automobile insurance
coordination); (4) amounts equivalent to the following amounts re-
ceived by the Treasury: (a) criminal fines imposed and collected
and amounts resulting from the forfeiture of property in cases in-
volving a Federal health care offense (as defined in section 1128D
of the SSA); (b) penalties and damages imposed and collected under
the False Claims Act in cases involving claims related to the provi-
sion of health care items and services; and (¢) administrative pen-
alties and assessments imposed and collected under section 1128A
of the SSA; (5) amounts transferred by the Secretary of HHS from
the Federal Hospital Insurance Trust Fund and the Federal Sup-
plementary Insurance Trust Fund equal to reductions in expendi-
tures out of such Trust Funds resulting from the provisions subtitle
(G) of title XX1 of the SSA, as addad by the bill (relating to auto-
mobile insurance coordination); (6) amounts transferred by the Sec-
retary of HHS recovered under section 1128A of the SSA with re-
spect to a certified health plan or certified long-term care policy
which are not repaid to the plan or policy, and any money gifts or
bequests made to the United States for allocation to the Federal
Qutlay Program Fraud and Abuse Control Account, described
below; and (7) interest credited to it under Code section 9602(b).
'II‘here are five Accounts established within the Trust Fund, as fol-
ows,

1. The Health Insurance Account will receive all amounts in the
Trust Fund not allocated to other Accounts. Amounts from this Ac-
count will be appropriated to carry out the health insurance pre-
mium assistance program and cost-sharing program established
under part B of title XIX of the SSA. However, to the extent that
amounts in this Account are insufficient to pay for the assistance
and grants, the remaining payments are to be made from other
funds available in the Treasury. Therefore, the amount of assist-
ance and grants are determined by the eligibility and grant for-
mulas, and not by the amount of funds available in this Account.

2. The Infrastructure Development Account will receive $1.3 bil-
lion per fiscal year.62 Amounts from this Account will be appro-
priated to carry out the programs established under parts I and II
of subtitle F of title XXI of the SSA (relating to (1) grants for the
development and operation of community health groups and for
capital assistance; and (2) demonstration projects to promote
telemedicine and other uses of the telecommunications network in
rural areas).

3. The State Health Quality and Consumer Protection Account
will receive $200 million for fiscal year 1995; $500 million for fiscal
years 1996 through 1998; and $450 million for fiscal years 1990
through 2004. Amounts from this Account will be appropriated to
carry out the programs established by section 21003(c)(3), 21503,
and 21816 of the SSA (relating to (1) support to States for estab-
lishing an accreditation, certification, enforcement, and information
program with respect to health care coverage; (2) implementing
quality improvement research through demonstration projects; and

82This amount would be adjusted by changes in the Consumer Price Index for fiscal years
beginning after 1999.
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(3) support to States which establish and maintain complaint re-
view systems and early dispute resolution programs).

4. The Long-term Care Account will receive amounts appro-
priated to the Trust Fund by reason of a decrease in Federal ex-
penditures attributable to the provisions of subtitle G of title XXI
of the SSA (relating to automobile insurance coordination), as well
as any amounts transferred to the Health Security Trust Fund
from the Federal Hospital Insurance Trust Fund and the Federal
Supplementary Insurance Trust Fund (relating to automobile in-
surance coordination). Amounts in this Account will be appro-
priated to carry out the program established under part C of title
XIX of the SSA.

5. The Federal Outlay Program Fraud and Abuse Account will
receive the first $75 million each fiscal year, plus 50 percent of ad-
ditional amounts from the following amounts transferred to the
Trust Fund: (1) criminal fines imposed and collected and amounts
resulting from the forfeiture of property in cases involving a Fed-
eral health care offense (as defined in section 1128D of the SSA);
(2) penalties and damages imposed and collected under the False
Claims Act in cases involving claims related to the provision of
health care items and services; and (3) administrative penalties
and assessments imposed and collected under section 1128A of the
SSA. In addition, the Account will receive any amounts transferred
to the Trust Fund by the Secretary of HHS recovered under section
1128A of the SSA with respect to a certified health plan or certified
long-term care policy which are not repaid to the plan or policy,
and any money gifts or bequests made to the United States for allo-
cation to the Account. Amounts in this Account will be appro-
priated to carry out the program described in section 1128C of the
SSA. However, no amounts in the Account which are made avail-
able to any Federal agency will replace or reduce the amount of ap-
propriations for such agency under appropriations acts.

Amounts not expended from any of these Accounts during any
fiscal year will be carried over by the respective Account to subse-
quent fiscal years. Interest credited to the Trust Fund under Code
section 9602(b) will be allocated to each Account ratably on the
balsis of the balance in each Account as of the beginning of the fis-
cal year.

Grac}l;z‘zaté Medical Education and Academic Health Centers Trust
un

The Graduate Medical Education and Academic Health Centers
Trust Fund consists of two Accounts. Each of these Accounts will
be funded out of amounts received in the Treasury from the assess-
ments on insured and self-insured plans (under new Code sections
4501 and 4502) (other than any portion of such amounts trans-
ferred to the Biomedical and Behavioral Research Trust Fund, de-
scribed below). In addition, the Secretary of HHS will transfer the
following amounts to the Trust Fund each fiscal year from the Fed-
eral Hospital Insurance Trust Fund and the Federal Supple-
mentary Insurance Trust Fund: (1) the amount that would have
been paid from the Federal Hospital Insurance Trust Fund under
section 1886(d)}(5)(B) of the SSA (as in effect before enactment of
the bill); and (2) the amount that would have been paid out of the
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Federal Hospital Insurance Trust Fund and the Federal Supple-
mentary Insurance Trust Fund under section 1886(h) of the SSA
(as in effect before enactment of the bill). The Trust Fund will also
receive interest credited to it under Code section 9602(b).

The Graduate Medical and Nursing Education Account will re-
ceive (1) amounts equivalent to the amount that would have been
paid out of the Federal Hospital Insurance Trust Fund and the
Federal Supplementary Insurance Trust Fund under section
1886(h) of the SSA (as in effect before enactment of the bill), plus
(2) the excess of (a) amounts made available under subpart I of
gart D of title XVIII of the SSA over (b) the amount that would

ave been paid from the Federal Hospital Insurance Trust Fund
under section 1886(d)5)(B) of the SSA (as in effect before enact-
ment of the bill). Amounts in this Account will be available to carry
out the programs established under subpart I of part D of title
XVIII of the SSA.

The Academic Health Centers Account will receive (1) amounts
equivalent to the amount that would have been paid from the Fed-
eral Hospital Insurance Trust Fund under section 1886(d)}(5)(B) of
the SSA (as in effect before enactment of the bill), plus (2) the ex-
cess of (a) amounts made available under subpart II of part D of
title XVIII of the SSA over (b) the amount that would have been
paid from the Federal Hospital Insurance Trust Fund under section
1886(d)(5)B) of the SSA (as in effect before enactment of the bill).
Amounts in this Account will be available to carry out the pro-
grsagns established under subpart I of part D of title XVIII of the

Any amount not expended from these Accounts during any fiscal
year will be carried over by the respective Account to subsequent
fiscal years. If the amount received in the Trust Fund is either
greater or less than the amount required to be allocated to the Ac-
counts, then the amounts to be allocated to each Account will be
increased or reduced proportionately, as appropriate. Interest cred-
ited to the Trust Fund under Code section 9602(b) will be allocated
to each Account ratably on the basis of the balance in each Account
as of the beginning of the fiscal year.

Biomedical and Behavioral Research Trust Fund

The Biomedical and Behavioral Research Trust Fund will receive
amounts equivalent to 14.3 percent of amounts received in the
Treasury from the assessments on insured and self-insured plans.
The Trust Fund will also receive interest credited to it under Code
section 9602(b). Amounts in the Fund will, subject to appropria-
tions, be paid annually to the Secretary of HHS on behalf of the
National Institutes of Health (“NIH”). The Secretary of HHS will
distribute such amounts as follows: (1) 3 percent to the Office of
the Director of the NIH and for construction of intramural and ex-
tramural buildings and facilities; (2) 20 percent to the Agency for
Health Care Policy and Research for health care services research;
and (3) the remainder to member institutes of the NIH in propor-
tion to the amount of annual appropriations for each member insti-
tute. However, no amounts in the Trust Fund will replace or re-
duce the amount of appropriations for the NIH under appropria-
tions acts.
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Subtitle G—Other Revenue Provisions

1. Employment Status Proposal Required from Department of the
Treasury (sec. 771 of the bill)

PRESENT LAW
In general

In general, the determination of whether an employer-employee
or independent contractor relationship exists for Federal tax pur-
poses is made under a common-law test. Under this test, an em-
ployer-employee relationship generally exists if the person contract-
ing for the services has the right to control not only the result of
the services, but also the means by which that result is accom-
plished (Treas. Reg. sec. 31.3401(c)<(1)b)). Whether the requisite
control exists is determined based on the facts and circumstances.
The Internal Revenue Service (IRS) uses a 20-factor test for this
purpose. Rev. Rul. 87-41, 1987-1 C.B. 296. In addition to the com-
mon-law test, there are statutory provisions classifying certain
workers as employees or independent contractors for certain pur-
poses.

Section 530 of the Revenue Act of 1978

In the late 1960s, the IRS increased enforcement of the employ-
ment tax laws, and controversies developed between the IRS and
taxpayers as to whether businesses had correctly classified certain
workers as independent contractors rather than as employees. In
response to this problem, Congress enacted section 530 of the Reve-
nue Act of 1978 ("section 530”), which generally permits a taxpayer
to treat an individual as not being an employee for employment tax
purposes regardless of the individual’s actual status under the com-
mon-law test, unless the taxpayer has no reasonable basis for such
treatment and if certain additional requirements are satisfied. Sec-
tion 530 does not apply in the case of an individual who, pursuant
to an arrangement between the taxpayer and another person, pro-
vides services for such other person as an engineer, designer, draft-
er, computer programmer, systems analyst, or other similarly
skilled worker engaged in a similar line of work.

Section 530 does not apply for income tax purposes. Thus, the
service recipient’s determination of whether an individual is an em-
ployee for income tax purposes is made without regard to section
530. In addition, section 530 does not apply to the worker for em-
ployment or income tax purposes. The determination of whether an
individual is an employee for purposes of determining his or her in-
come and employment tax liabilities is made without regard to sec-
tion 530.

REASONS FOR CHANGE

Under present law, significant tax consequences result from the
classification of a worker as an employee or independent contrac-
tor. Some of these differences relate to withholding and employ-
ment tax requirements, as well as the ability to exclude certain
types of compensation from income or take tax deductions for cer-
tain expenses. Some of the provisions of the bill place greater sig-
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nificance on the proper classification of a worker as an independent
contractor or employee, because requirements with respect to
health care coverage depend in part on such status. The present-
law rules for determining whether a worker is an employee or an
independent contractor continue to result in misclassification of
workers and uncertainty among taxpayers. Misclassification of
workers can be either inadvertent or deliberate. Proper classifica-
tion of workers is inherently difficult in some cases because it is
a factual determination. The Committee believes that the present-
law standards for worker classification could be modified to provide
more certainty for both the IRS, employers, and workers and, in
some cases, more appropriate results. However, because of the dif-
ficulties of determining appropriate classification rules, the Com-
mittee believes further study of specific legislative proposals should
be made before statutory changes are adopted

EXPLANATION OF PROVISION

The bill directs the Secretary of the Treasury to submit a legisla-
tive proposal providing statutory standards relating to the classi-
fication of workers as employees or independent contractors to the
tax writing committees of the Congress by January 1, 1996.

EFFECTIVE DATE
The provision is effective on the date of enactment.

2. Increase in Services Reporting Penalties (sec. 772 of the bill and
sec. 6721 of the Code)

PRESENT LAW

Information reporting requirements (secs. 6041(a) and 6041A(a))

Under the Code, a person engaged in a trade or business who
makes payments during the calendar year of $600 or more to a per-
son for rents, salaries, wages, premiums, annuities, compensations,
remunerations, emoluments, or other fixed or determinable gains,
profits, and income, must file an information return with the Inter-
nal Revenue Service (“IRS”) reporting the amount of such pay-
ments, as well as the name, address and taxpayer identification
number of the person to whom such payments were made (sec.
6041(2)).83 A similar statement must also be furnished to the per-
son to whom such payments were made (sec. 6041(d)).

The Code contains an additional provision requiring that a serv-
ice recipient (i.e., a person for whom services are performed) en-
gaged in a trade or business who makes payments of remuneration
in the course of that trade or business to any person for services
performed must file with the IRS an information return reporting
such payments (and the name, address, and taxpayer identification
number of the recipient) if the remuneration paid to the person
during the calendar year is $600 or more (sec. 6041A(a)). A similar

83 A number of exceptions to this requirement are provided in Treasury regulations. In addi-
tion, to the extent the general information reporting requirements of this provision overlap spe-
cific information reporting requirements elsewhere in the Code, taxpayers are generally required
to report only once, under the more specific information reporting provision.
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statement must also be furnished to the person to whom such pay-
ments were made (sec. 6041A(e)).

Failure to file correct information returns (sec. 6721)

Any person that fails to file a correct information return®4 with
the IRS on or before the prescribed filing date is subject to a pen-
alty that varies based on when, if at all, the correct information re-
turn is filed. If a person files a correct information return after the
prescribed filing date but on or before the date that is 30 days after
the prescribed filing date, the penalty is $15 per return, with a
maximum penalty of $75,000 per calendar year. If a person files a
correct information return after the date that is after 30 days after
the prescribed filing date but on or before August 1 of that year,s5
the penalty is $30 per return, with a maximum penalty of $150,000
per calendar year. If a correct information return is not filed on or
before August 1, the amount of the penalty is $50 per return, with
a maximum penalty of $250,000 per calendar year.

There is a special rule for de minimis failures to include the re-
quired, correct information. This exception applies to incorrect in-
formation returns that are corrected on or before August 1. Under
the exception, if an information return is originally filed without all
the required information or with incorrect information and the re-
turn is corrected on or before August 1, then the original return is
treated as having been filed with all of the correct required infor-
mation. The number of information returns that may qualify for
this exception for any calendar year is limited to the greater of (1)
10 returns or (2) one-half of one percent of the total number of in-
formation returns that are required to be filed by the person during
the calendar year.

In addition, there are special, lower maximum levels for this pen-
alty for small businesses. For this purpose, a small business is any
person having average annual gross receipts for the most recent 3
taxable years ending before the calendar year that do not exceed
$5 million. The maximum penalties for small businesses are:
$25,000 (instead of $75,000) if the failures are corrected on or be-
fore 30 days after the prescribed filing date; $50,000 (instead of
$150,000) if the failures are corrected on or before August 1; and
$100,000 (instead of $250,000) if the failures are not corrected on
or before August 1.

If a failure to file a correct information return with the IRS is
due to intentional disregard of the filing requirement, the penalty
for each such failure is increased to the greater of $100 or 10 per-
cent 66 of the amount required to be reported correctly, with no lim-
itation on the maximum penalty per calendar year (sec. 6721(e)).
The increase in the penalty applies regardless of whether a cor-
rected information return is filed, the failure is de minimis, or the
person subject to the penalty is a small business.

64This term is defined in sec. 6724(dX1), and refers to certain information reporting require-
ments in the Code, including secs. 6041(a) and 6041A(a).
& l:”Stébsequent references to August 1 means August 1 of the year that includes the prescribed

ing date.

56 This percentage varies depending upon the type of information return. With respect to infor-
mation returns required under sections 6041(a) and 6041A(a), the applicable percentage is 10
percent (sec. 6721(eX2)).
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Failure to furnish correct payee statements (sec. 6722)

Any person that fails to furnish a correct payee statement 7 to
the person to whom the statement is required to be furnished on
or before the prescribed due date is subject to a penalty of $50 per
statement, with a maximum penalty of $100,000 per calendar year.
If the failure to furnish a correct payee statement is due to inten-
tional disregard of the requirement, the penalty increases to $100
per statement or, if greater, 10 percent %8 of the amount required
to be shown on the statement, with no limitation on the maximum
penalty per calendar year.

Failure to comply with other information reporting requirements
(sec. 6723)

Any person that fails to comply with other specified information
reporting requirements on or before the prescribed date is subject
to a penalty of $50 for each failure, with a maximum penalty of
$100,000 per calendar year. The information reporting require-
ments specified for this purpose include any requirement to include
a correct taxpayer identification number on a return, a statement,
or any other document (other than an information return or payee
statement) and any requirement to furnish a correct taxpayer iden-
tification number to another person (Treas. Reg. sec. 301-6723—
1(a)4)).

Waiver, definitions, and special rules (sec. 6724)

Any of the information reporting penalties may be waived if it is
shown that the failure to comply is due to reasonable cause and not
to willful neglect. For this purpose, reasonable cause exists if (1)
there are significant mitigating factors for the failure, such as the
fact that a person has an established history of complying with the
information reporting requirements, or the failure was caused by
events beyond the person’s control, and (2) the person acted in a
responsible manner both before and after the failure occurred
(Treas. Reg. sec. 301.6724-1(a)2)).

REASONS FOR CHANGE

The Committee believes that increasing the penalty to reflect the
amount that is reported incorrectly on information returns will im-
prove compliance with the reporting requirements. Improving com-
pliance with the reporting requirements will help ensure that inde-
pendent contractors report all of their income, which determines
eligibility for subsidies under the bill.

EXPLANATION OF PROVISION

The bill tnodifies the penalty for failure to file correct information
returns with respect to two types of information returns: (1) infor-
mation returns under section 6041(a), but only if such returns re-
late to payments to any person for services performed by such per-

57 This term is defined in sec. 6724(dX2), and refers to certain information reporting require-
ments in the Code, including secs. 6041{d) and 6041A(e).
88 Five percent for several types of statements.
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son (other than as an employee);®® and (2) returns regarding remu-
neration for services under section 6041A(a). In general, both of
these sections of the Code relate to information returns with re-
spect to payments made to non-employees, such as independent
contractors.”®

In general, the bill increases the penalty for failure to file speci-
fied information returns correctly on or before August 1 from $50
for each return to the greater of $50 or 5 percent of the amount
required to be reported correctly but not so reported. The $250,000
maximum penalty for failures to file correct information returns
during any calendar year continues to apply under the bill.

The bill also provides for an exception to this increase where sub-
stantial compliance has occurred. The bill provides that this excep-
tion would apply with respect to a calendar year if the aggregate
amount that is timely and correctly reported under sections 6041(a)
and 6041A(a) with respect to services for that calendar year is at
least 97 percent of the aggreiate amount required to be reported
under these two sections of the Code with respect to services for
that calendar year. If this exception applies, the present-law pen-
alty of $50 for each return would continue to apply.

The bill does not affect the following provisions of present law:
(1) the reduction in the $50 penalty where correction is made with-
in a specified period; (2) the exception for de minimis failures; (3)
the lower limitations for persons with gross receipts of not more
than $5,000,000; (4) the increase in the penalty in cases of inten-
tional disregard of the filing requirement; (5) the penalty for failure
to furnish correct payee statements under section 6722; (6) the pen-
alty for failure to comply with other information reporting require-
ments under section 6723; and (7) the reasonable cause and other
special rules under section 6724.

EFFECTIVE DATE

The provision applies to information returns the due date for
which (without regard to extensions) is more than 30 days after the
date of enactment.

3. Nonrefundable Credit for Certain Primary Health Services
Providers (sec. 775 of the bill and new sec. 23 of the Code)

PRESENT LAW
Geographically targeted tax provisions

In general, the operation of Internal Revenue Code rules does not
vary based on the location within the United States of income-pro-
ducing activity. Nonetheless, present law provides favorable Fed-
eral income tax treatment for certain U.S. corporations that oper-
ate in Puerto Rico, the U.S. Virgin Islands, or possessions of the
United States to encourage the conduct of trades or business within
these areas. In addition, certain Code sections provide additional
benefits in targeted geographic areas (e.g., low-income housing

82Thus, the provision does not apply to information returns filed under section 6041(a), that
do not report payments for services.

"¢ Employers are required to provide information with respect to wages paid to their employ-
ees on Form W-2 under section 6051; consequently, those information returns would not be af-
fected by the bill.
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credit and qualified mortgage bond provisions target certain eco-
nomically distressed areas).

The Omnibus Budget Reconciliation Act of 1993 (71993 Act”) pro-
vides for the designation of nine empowerment zones and 95 enter-
prise communities in economically distressed areas satisfying cer-
tain criteria. The designations are to be made during 1994 and
1995, and generally will remain in effect for 10 years. During the
period the designation is in effect, special tax incentives (i.e., an
employer wage credit, additional section 179 expensing, and ex-
panded tax-exempt financing) are available for certain business ac-
tivities conducted in empowerment zones. Expanded tax-exempt fi-
nancing benefits are available for certain facilities located in enter-
prise communities. In addition, the 1993 Act provides accelerated
depreciation benefits and an incremental employer wage credit for
certain business activities conducted on Indian reservations.

Tax benefits available for medical care providers

Code section 108(f) provides an exclusion from Federal income
tax for what otherwise would be discharge-of-indebtedness income
if a student loan is discharged pursuant to a provision in the loan
agreement that requires the student to work for a period of time
in certain professions for any of a broad class of employers. Section
108(f) applies only to student loans made from funds provided by
the Federal Government, a State or local government, or certain
public benefit corporations described in section 501(cX3). For exam-
ple, the favorable treatment provided by section 108(f) applies
when a government agency discharges a student loan upon the stu-
dent’s provision of medical services to an underserved area.

Present law does not provide for a special credit against Federal
income taxes for individuals who provide medical services in medi-
cally underserved geographic areas.

Nontax benefits for medical care providers

Other, non-tax provisions of Federal law provide that certain
health care professionals who agree to work full time for at least
two years at an approved government or nonprofit employment site
within a “health professional shortage area” (HPSA) are eligible for
scholarships or repayments of student loans.”* The scholarship and
loan repayment programs are administered by the National Health
Service Corp (NHSC), which is part of the Department of Health
and Human Services.?2

7L HPSAs are designated geographic areas, as well as certain designated population groups
and government facilities. Currently, more than 2,400 primary care HPSAs have been des-
ifnated, covering all or parts of 1,800 counties in the United States. There are also over 1000
ental HPSAs and over 700 mental health HPSAs. HPSAs are designated by the Bureau of Pri-
mary Health Care, which is part of the United States Public Health Service, HPSAs are identi-
fied on the basis of State and local government requests for designation. Primary care HPSAs
are designated on the basis of rate of poverty, access to primary health care, low birthweight
births, infant mortality, and the phﬁlsicxanlggpulaﬁon ratio. See vol. 59 Federal ister No. 14
(January 21, 1994) at 3411-5307. The NHSC Revitalization Amendments of 1990 (sec. 333A of
Pub. Law 101-697) require that the Secre of HHS annually prepare a list of HPSAs in order
of greatest shortage of medical practitioners (by using certain exclusive factors) and that priority
in the assignment of National Health Service Corp (NHSC) personnel be given to government
or nonprofit entities serving HPSAs with the greatest shortages. See 42 U.S.C, 254f-1.
12 As of September 30, 1993, a total of 1,163 practitioners (i.e., primary-care physicians and
physician assistants, general practice dentists, primary-care nurse practitioners, and certified

Continued

81.5330-94-7
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REASONS FOR CHANGE

The Committee believes that, in view of the shortage of primary
health service practitioners in certain underserved areas, it is ap-
propriate to provide a tax credit to encourage primary health serv-
ice practitioners to serve in such areas.

EXPLANATION OF PROVISION

A physician who provides primary health services in certain
medically underserved areas is eligible for a nonrefundable credit
against Federal income taxes of $1,000 per month for up to 36
months ($500 per month if the physician already is providing pri-
mary health services in any underserved area at the time the cred-
it becomes effective on January 1, 1995).73 The credit rate is $500
per month in the case of a physician assistant, nurse-practitioner,
or certified nurse-midwife (regardless of when the individual began
providing medical services in an underserved area). The credit is
available to a taxpayer only if he or she provides primary health
services 74 on a full-time basis in a “health professional shortage
area” (HPSA) (as defined under g:resent—law section 332(a}1XA) of
the Public Health Service Act).75 To be eligible for the credit, the
taxpayer is required to obtain certification from the Bureau of Pri-
mary Health Care, United States Public Health Service of the De-
partment of Health and Human Services, that he or she is a full-
time provider of primary health services in a HPSA, and, in the
case of a taxpayer working in a HPSA located within a metropoli-
tan statistical area, that he or she performs such services (as an
employee or independent contractor?efor a governmental or non-
profit entity.” The credit is not available, however, if the taxpayer
participated in the National Health Service Corps (NHSC) scholar-
ship or loan repayment program. The credit is not allowed as an
gﬁ'sv,et against alternative minimum tax (AMT) liability (Code sec.

6).

Under the provision, a taxpayer is required to work full time pro-
viding primary health services in a HPSA for 24 consecutive
months (following certification) in order to receive the tax credit. If
a taxpayer does not provide primary health services on a full-time
basis in a HPSA for at least 24 consecutive months (following cer-
tification), any credl;’tn})reviously claimed will be comtpletely recaf-
tured and no credit will be allowed for the current or future taxable
years. If a tax;lmyer performs full-time primary health services in
a HPSA for at least 24 consecutive months (following certification),
then there will be no recapture of credits previously claimed. The

nurse midwives) were providing medical care in HPSAs throughout the United States pursuant
to the NHSC scholarship and loan repayment programs.

73 For purposes of the credit, the term “physician” has the meaning given such term by section
1861(r) of the Social Security Act.

*The term “primary health services” has the meaning given such term by section 330(bX1)
of the Public Health Service Act.

3 8ee Title 42, U.S. Code, sections 254e and 254f-1. For purposes of the provision, medically
underserved areas include geographic areas, population groups, and public facilities that have
HPSA designation.

76 For purposes of the credit, a practitioner will be treated as providing services in a HPSA,
even if the area no longer has designation as such, so lmll-ﬁfss the area is designated as a HPSA
when the practitioner is certified by the Department of as pmvidinaprimaxy health serv-
ices in the area (i.e., the practitioner already is providing primary health services in an area
designated as a HPSA on December 31, 1994, or subsequently begins providing such services
in the area when it is designated as a HPSA),
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Secretary of the Treasury, in consultation with the Secretary of
Health and Human Services, is granted authority to waive recap-
ture of credits when a taxpayer fails to provide services in a HPSA
for at least 24 months due to extraordinary circumstances.

EFFECTIVE DATE
The provision is effective for taxable years beginning after 1994.

4. Expensing of Medical Equipment (sec. 776 of the bill and sec.
179 of the Code)

PRESENT LAW
Depreciation rules

In general, the cost of property that has a useful life longer than
one year must be capitalized and recovered over time pursuant to
depreciation or amortization rules. Tangible depreciable property
placed in service after 1986 is depreciated under the modified Ac-
celerated Cost Recovery System (MACRS) enacted as part of the
Tax Reform Act of 1986. Under MACRS, high technology medical
equipment is depreciated for regular tax purposes over a 5-year re-
covery period using the 200-percent declining balance method.
“High technolo, medical equipment” means any electronic,
electromechanical, or computer-based high technology equipment
used in the screening, monitoring, observation, diagnosis, or treat-
ment of patients in a laboratory, medical, or hospital environment.

In general, the benefits of the accelerated MACRS deductions are
reduced for property under an alternative depreciation system that
applies to foreign use property, tax-exempt use property, tax-ex-
empt bond financed property, certain imported property, and prop-
erty which the taxpayer so elects. The alternative depreciation sys-
tem also is used to compute corporate earnings and profits. The
benefits are reduced by calculating depreciation using the straight-
line method over the property’s class life. A property’s class life
generally corresponds to its Asset Depreciation Range (ADR) mid-
point life and often is longer than the recovery period applicable for
regular tax purposes. The class lives of the alternative depreciation
system also are used for purposes of the corporate and individual
alternative minimum tax. The class lives of some assets are set by
statute, regardless of the asset’s ADR midpoint life. The class life
of high technology medical equipment is set by statute at five
years.

Section 179 expensing allowances

In lieu of depreciation, a taxpayer with a sufficiently small
amount of annual investment may elect to deduct immediately up
to $17,500 of the cost of qualifying property placed in service for
the taxable year under section 179.77 In general, qualifying prop-
erty is defined as depreciable tangible personal property that is

urchased for use in the active conduct of a trade or business. The

17,500 amount is reduced (but not below zero) by the amount by

77 Section 1397A of the Code increases the amount allowed to be exp d under section 179
by an enterprise zone business by the lesser of: (1) $20,000 or (2) the cost of section 179 property
that is qualified zone property placed in service during the taxable year.
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which the cost of qualifying property placed in service during the
taxable year exceeds $200,000. In addition, the amount eligible to
be expensed for a taxable year may not exceed the taxable income
of the taxpayer for the year that is derived from the active conduct
of a trade or business. Any amount that is not allowed as a deduc-
tion because of the taxable income limitation may be carried for-
ward to succeeding taxable years (subject to similar limitations).

REASONS FOR CHANGE

The Committee believes that it is appropriate to provide tax in-

centives to encourage primary care physicians to locate and prac-
tice in health professional shortage areas.

EXPLANATION OF PROVISION

The bill increases the amount allowed to be expensed under sec-
tion 179 in a taxable year by the lesser of: (1) the cost of section
179 property which is health care property placed in service during
the year or (2) $15,000. For this purpose, “health care property”
means section 179 property: (1) which is medical equipment used
in the screening, monitoring, observation, diagnosis, or treatment
of patients in a laboratory, medical, or hospital environment; (2)
which is owned (directly or indirectly) and used by a physician (as
defined by section 1861(r) of the Social Security Act) in the active
conduct of such physician’s full-time trade or business of providing
primary health services (as defined in section 330(b)1) of the Pub-
lic Health Service Act) in a health professional shortage area
(“HPSA”) (as defined in section 332(a)(1XA) of the Public Health
Service Act); and (3) substantially all the use of which is in such
area. Physicians providing primary health services within metro-
politan statistical areas (as defined by section 143(kX2) of the In-
ternal Revenue Code) are eligible for the additional section 179
expensing only if they perform such services for, or on behalf of, a
governmental or nonprofit entity.

As provided in (2) above, a taxpayer must satisfy both an owner-
ship and a use test in order to be eligible for the additional
expensing provided by the bill. First, the property must be owned
(directly or indirectly) by a physician. For this purpose, indirect
ownership would include ownership by an entity in which substan-
tially all the ownership interests are held by physicians. Second,
the property must be used in the active conduct of a physician’s
full-time trade or business of providing primary health services in
a HPSA. For this purpose, “use” means more than a de minimis
amount of use and does not include leasing the equipment as a les-
sor.”® In addition, in the case of multiple or indirect ownership,
substantially all the owners must use the property. Thus, for exam-
ple, property owned by a partnership that has two physicians as
equal partners will not qualify for the additional expensing unless
both partners use the property in the active conduct of their full-

78 Property that is both used in the active conduct of a physician’s full-time trade or business
of providing primary health care services in a HPSA and leased will qualify for the additional
ex;lw)enging if there is sufficient use of the property in the active conduct of the physician’s trade
or business.
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time trades or businesses of providing primary health services in
a HPSA for more than a de minimis amount of use.

As under present-law section 179, the Secretary of the Treasury
may provide, by regulations, for recapturing the benefit provided by
the provision with respect to any property that ceases to be health
care property at any time. For this purpose, property will not be
treated as having ceased to be health care property solely because
an area that was designated as a HPSA when the property was
placed in service subsequently has its HPSA designation with-
drawn by the Department of Health and Human Services.

EFFECTIVE DATE

The provision applies to property placed in service in taxable
years beginning after December 31, 1994.

5. Post-Retirement Medical and Life Insurance Reserves (sec. 781
of the bill and sec. 419A of the Code)

PRESENT LAW

Under present law, employer-provided post-retirement medical
benefits are generally excludable from the gross income of a plan
participant or beneficiary. In addition, an employer may deduct
contributions, within limits, made to a welfare benefit fund for re-
tiree health and life insurance benefits of its employees. A welfare
benefit fund is, in general, any fund that is part of a plan of an
employer, and through which the employer provides welfare bene-
fits to employees or their beneficiaries.

Contributions by an employer to a welfare benefit fund are not
deductible under the usual income tax rules, but if they otherwise
would be deductible under the usual rules (e.g., if they are ordinary
and necessary business expenses), the contributions are deductible
within limits for the taxable year in which such contributions are
made to the fund.

The amount of the deduction otherwise allowable to an employer
for a contribution to a welfare benefit fund for any taxable year
may not exceed the qualified cost of the fund for the year. The
qualified cost of a welfare benefit fund for a year is the sum of (1)
the qualified direct cost of the fund for the year and (2) the addi-
tion (within limits) to the qualified asset account under the fund
for the year, reduced by (3) the after-tax income of the fund.

A qualified asset account under a welfare benefit fund is an ac-
count consisting of assets set aside to provide for the payment of
disability payments, medical benefits, supplemental unemployment
compensation benefits or severance pay benefits, or life insurance
benefits. Under present law, an account limit is provided for the
amount in a qualified asset account for any year.

The account limit for any taxable year may include a reserve to
provide certain post-retirement medical and life insurance benefits.
This limit allows amounts reasonably necessary to accumulate re-
serves under a welfare benefit plan so that the liabilities for post-
retirement medical and life insurance benefits with respect to a
group of employees can be prefunded over the working lives of such
employees.
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Under present law, if an employer maintains a welfare benefit
fund that provides a disqualified benefit during any taxable year,
the employer is subject to an excise tax equal to 100 percent of the
disqualified benefit. A disqualified benefit includes (1) a benefit
provided to a key employee other than from a separate account re-
quired to be established for such an employee, (2) an gost—retire-
ment medical or life insurance benefit that is provige in a dis-
criminatory manner, and (8) any portion of a welfare benefit fund
reverting to the employer.

REASONS FOR CHANGE

The Committee believes that taxpayers have inappropriately in-
terpreted the present-law rules relating to the funding of post-re-
tirement medical and life insurance coverage to permit the funding
of such benefits in a lump sum in certain circumstances. The Com.
mittee believes that such interpretations of the rules may reduce
the benefit security of employees who are entitled to such post-re-
tirement benefits and may allow an employer to manipulate the
timing of deductions in order to maximize the tax benefit. However,
the Committee concludes that a rule permitting funding no more
rapidly than over the working lives of employees may unduly
lengthen the period over which an employer could fund such bene-
fits. The Committee believes that allowing for the funding of such
benefits over the working lives of employees, but not over a period
of less than 10 years strikes an appropriate balance among the in-
terests of employers, employees, and tax policy.

Further, the Committee believes that amounts contributed to a
welfare benefit plan by an employer for post-retirement medical
and life insurance benefits should be used only to provide such ben-
efits and should not be used to provide other benefits under the
plan. The Committee concludes that requiring amounts contributed
for post-retirement benefits to be treated as a separate account
under the welfare benefit plan accomplishes this goal.

EXPLANATION OF PROVISION

Under the provision, the minimum period during which the cost
of post-retirement medical and life insurance coverage could be
funded under a welfare benefit fund is at least 10 years. Thus, an
employer is permitted to deduct the costs of funding such coverage
on a level basis over the working lives of covered employees, but
not over a period of less than 10 years.

The provision clarifies that a reserve to provide post-retirement
medical and life insurance benefits under a welfare benefit plan
must be maintained as a separate account. In addition, any pay-
ment from the separate account required to be maintained for post-
retirement medical and life insurance benefits that is not used to
provide a post-retirement medical or life insurance benefit is in-
cluded in the list of disqualified benefits for which the employer is
subject to a 100-percent excise tax.

No inference is intended as to the proper interpretation under
present law of the funding rules with respect to post-retirement
medical and life insurance benefits or as to whether present law
permits amounts contributed to provide such benefits to be used to
provide for other benefits.
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EFFECTIVE DATES

The provision relating to reserves for post-retirement medical
and life insurance benefits under welfare benefit plans is effective
for contributions paid or accrued after December 31, 1994, in tax-
able years ending after that date. The provision requiring that the
reserve for post-retirement medical and life insurance benefits be
maintained as a separate account is effective for contributions paid
or accrued after the date of enactment, in taxable years ending
after that date.

6. Coordination With Health Care Continuation Provisions (sec.
782 of the bill and sec. 4980B of the Code)

PRESENT LAW

In general, an employer with 20 or more employees must provide
health plan participants with the opportunity to continue their cov-
erage in the employer’s health plan for a specified period of time
after the occurrence of certain qualifying events that otherwise
would have terminated such covsrage.

The qualifying events that may trigger rights to continuation
coverage are (1) the death of the employee, (2) the voluntary or in-
voluntary termination of the employee’s employment (other than by
reason of gross misconduct), (3) a reduction of the employee’s
hours, (4) the divorce or legal separation of the employee, (5) the
employee becoming entitled to benefits under Medicare, (6) a de-
pendent child of the employee ceasing to be a dependent under the
employer’s plan, and (7) in certain cases the commencement of
bankruptcy proceedings with respect to an employer. The maxi-
mum period of health care continuation coverage that may be elect-
ed is 36 months, except in the case of termination of employment
or reduction of hours for which the maximum period is 18 months.
The 18-month period is extended to 29 months in certain cases in-
volving the disability of the plan participant. Certain events, such
as the failure by the plan participant to pay the required premium,
may trigger an earlier cessation of the health care continuation
coverage.

Within limits, employers may require health plan participants
that elect health care continuation coverage to pay for such cov-
erage.

REASONS FOR CHANGE

The health care continuation provisions were designed to protect
employees and their dependents from temporary loss of health cov-
erage that could occur as a result of various events, such as termi-
nation of employment. The health care continuation rules were in-
tended to bridge the gap until new coverage could be obtained. The
provisions of the bill providing access to health care coverage less-
en, but do not eliminate, the need for health care continuation
rules. Under the bill, disruptions of health care coverage could still
occur. For example, in the absence of the health care continuation
rules, an individual who changes jobs might have to change health
care plans several times before obtaining a new job and new cov-
erage, even if the period of unemployment is brief. The health care
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continuation provisions would help minimize changes in health
care plans. Thus, the Committee believes the continuation health
care rules should be retained, but that the period of continuation
coverage should be shortened.

EXPLANATION OF PROVISION

The bill retains the present-law health care continuation rules,
except that the maximum period of continuation coverage that can
be elected by a qualified beneficiary for any qualifying event is re-
duced. Under the bill, a qualified beneficiary can elect health care
continuation coverage for the longer of 6 months or until the end
of the calendar year in which the qualifying event occurs.

EFFECTIVE DATE

The provision is effective with respect to qualifying events that
occur on or after January 1, 1997,

7. Credit for Cost of Personal Assistance Services Required by Em-
gloge)d Individuals (sec. 783 of the bill and new sec. 24 of the
ode

PRESENT LAW

There is no tax credit for the costs of personal assistance re-
quired by individuals. Certain medical expenses, however, are de-
ductible under section 213. Also, the costs of certain improvements
to property may be included in the basis of a taxpayer’s property
unless it is otherwise deductible under section 213.

REASONS FOR CHANGE

The Committee believes that the cost of work-related support
services represents a significant expense for physically impaired
taxpayers. For such taxpayers with modest incomes, those expenses
may be an impediment to seeking employment. Providing a subsidy
to these taxpayers through a credit limited by the amount of
earned income may encourage physically impaired taxpayers to be-
come employed.

EXPLANATION OF PROVISION

The bill provides a nonrefundable tax credit for up to 50 percent
of an individual’s personal assistance expenses up to $15,000.

Individuals are eligible to claim the credit if, by reason of any
medically determinable physical impairment, they are unable to
engage in any substantial gainful activity without personal assist-
ance in carrying out activities of daily living. Such physical impair-
ment must be expected to result in death or must be expected to
last for a continuous period of not less than 12 months. Non-
resident aliens are not eligible to claim the credit.

Personal assistance expenses are defined as expenses for: (1) per-
sonal assistance services appropriate to carry out the activities of
daily living in or outside the home, (2) homemaker/chore services
incidental to the provision of such personal assistance services, (3)
assistance with life skills (in the case of an individual with a cog-
nitive impairment), (4) communication services, (5) work-related
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support services, (6) coordination of services described in this para-
graph, (7) assistive technology and devices (including assessment of
need and training for such services), and (8) modifications to the
principal place of abode of the individual to the extent the modi-
fications would otherwise be allowable as expenses for medical care
under section 213. Activities of daily living are eating, toileting,
transferring, bathing, and dressing.

The maximum annual amount of credit is the lesser of $7,500 or
one-half of the individual’s earned income. The amount of the cred-
it is phased out by providing a lower credit rate for taxpayers with
modified adjusted gross income (AGI) of $50,000 or more. The cred-
it rate is reduced by ten percentage points for each $5,000 of modi-
fied AGI, starting at $50,000 of modified AGI. Thus the credit is
not available for individuals with modified AGI of $70,000 or more.

The rate of the credit is determined as follows:

[In percent]

For taxpayers with The credit rate is

modified AGI
Less than $50,000 .......ccoocvveeeerermecnsemsnmmrernssissossssnsons 50
At least $50,000, but less than $55,000 40
At least $55,000, but less than $60,000 30
At least $60,000, but less than $65,000 ................. . 20
At least $65,000, but less than $70,000 ....... 10
At least $70,000 0

The $15,000 (maximum amount of personal assistance expendi-
tures eligible for the credit) and $50,000 (beginning of the credit’s
phaseout range) amounts are indexed for inflation for taxable years
beginning after 1996. The amount of modified AGI at which the
credit is entirely phased out is not indexed for inflation, but will
always be $20,000 greater than the beginning of the phaseout
range.

Modified AGI is adjusted gross income: (1) determined without
regard to the exclusions provided for (a) interest on education sav-
ings bonds (sec. 135), (b) certain foreign earned income of United
States citizens or residents living abroad (sec. 911), (¢) certain in-
come from sources within Guam, American Samoa, or the Northern
Mariana Islands (sec. 931), and (d) income from sources within
Puerto Rico (sec. 933); and (2) increased by the amount of tax-ex-
empt interest received or accrued by the taxpayer during the tax-
able year.

Any amount taken into account in determining the credit cannot
be taken into account in determining deductible medical expenses
(under sec. 213). Similarly, if a credit is allowed for expenses that
would otherwise increase the basis of property, the basis increase
is reduced by the amount of the credit. The bill also denies the
credit for payments to any person related to the taxpayer within
the meaning of sections 267 or 707(b).

EFFECTIVE DATE

The provision is effective for taxable years beginning after De-
cember 31, 1995,
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8. Disclosure of Return Information for Administration of Certain
Programs Under the Health Security Act (sec. 784 of the bill and
sec. 6103 of the Code)

PRESENT LAW

The Internal Revenue Code prohibits disclosure of tax returns
and return information, except to the extent specifically authorized
by the Code (sec. 6103). Unauthorized disclosure is a felony punish-
able by a fine not exceeding $5,000 or imprisonment of not more
than five years, or both (sec. 7213). An action for civil damages also
may be brought for unauthorized disclosure (sec. 7431). No tax in-
formation may be furnished by the Internal Revenue Service (IRS)
to another agency unless the other agency has established proce-
dures satisfactory to the IRS for safeguarding the tax information
it receives (sec. 6103(p)).

REASONS FOR CHANGE

The Committee believes access to certain items of tax informa-
‘tion should be provided to government agencies administering
health subsidy programs to assist them in determining eligibility
for, and establishing correct benefit levels under, the health sub-
sidy programs.

EXPLANATION OF PROVISION

The bill permits disclosure of certain taxpayer return information
to officers and employees of any Federal, State, or local agency ad-
ministering health subsidy programs for use in verifying eligibility
for, and establishing correct benefit levels under, such subsidies.
Disclosable return information is limited to adjusted gross income,
the untaxed portion of social security benefits, tax-exempt interest
income, marital status and the number of dependents.??

Under the bill, taxpayer return information may only be dis-
closed in response to a taxpayer’s application for a health subsidy,
only to officers and employees of an agency responsible for admin-
istering the subsidy (including officers and employees of an agency
responsible for reviewing and auditing health subsidy determina-
tions), and only to the extent necessary to make that determina-
tion. The Committee anticipates that information will be provided
by means of low cost computer exchanges of information (e.g., tape-
to-tape exchanges).

The bill requires any Federal, State, or local agency receiving
taxpayer return information to comply with the safeguards pres-
ently contained in the Code governing the use of disclosed tax in-
formation.8¢ Also, the bill applies the present-law penalties for un-
authorized disclosure of information to recipient agencies and their
employees.

" In addition, the bill treats welfare benefits as income for purposes of computing eligibility
for a health subsidy. Welfare benefits are not income for tax purposes and are not presently
reported to the IRS. They are therefore not return information for purposes of the tax disclosure
rules.

80 Also, prior to receiving any taxpayer information, an agency is required to establish proce-
dures satisfactory to the IRS for safeguarding the tax information it receives (sec. 6103(p)).
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EFFECTIVE DATE
The provision is effective on the date of enactment.

9. Special Rule for Deferred Compensation Plans of Group Medical
Practices (sec. 785 of the bill and sec. 457 of the Code)

PRESENT LAW

Under an eligible unfunded deferred compensation plan of a
State or local government or tax-exempt entity (a sec. 457 plan),
amounts of current compensation that are deferred by or on behalf
of a plan participant are included in gross income when they are
paid or made available. The maximum permitted annual deferral
under all such plans covering the same individual is the lesser of
(1) $7,500 or (2) 335 percent of compensation.

REASONS FOR CHANGE

The Committee believes it appropriate to eliminate certain re-
strictions on the amount of deferred compensation of persons pro-
viding services through a group medical practice.

EXPLANATION OF PROVISION

Under the bill, the limit on annual deferrals under a section 457
plan does not apply in the case of an individual covered under an
excess benefit arrangement, maintained by a group medical practice
which is exempt from tax under section 501(c)X3). In addition,
amounts deferred under such an arrangement are not taken into
account in applying the annual limit to other section 457 plans cov-
ering the same individual. An excess benefit arrangement is an ar-
rangement which is maintained solely for the purpose of providing
benefits in excess of the limitations on contrigutions an(f benefits
imposed by section 415 of the Code on tax-qualified pension plans.

EFFECTIVE DATE

The provision is effective for taxable years beginning after De-
cember 31, 1994.

Sec. 791. Ensuring Health Care Financing
PRESENT LAW

Congress enacted the Gramm-Rudman-Hollings Act (Pub. L. No.
99-177) in 1985, to provide an incentive for the President and Con-
gress to reduce the deficit each year through the regular legislative
process. The Gramm-Rudman-Hollings Act established a declining
series of deficit targets (referred to as “maximum deficit amounts”)
leading to a balanced budget in fiscal year 1991. The Act enforced
the deficit targets by the “sequestration process,” under which
automatic spending reductions would occur if the projected deficit
exceeded the deficit targets.

In 1987, after the Supreme Court ruled the sequestration trigger-
ing mechanism in the Gramm-Rudman-Hollings Act unconstitu-
tional due to legislative branch involvement, Congress amended the
Act, extending the goal of a balanced budget to fiscal year 1993 and
placing responsibility for the automatic triggering of sequestration
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in the hands of the Director of the Office of Management and
Budget (OMB).

Congress revised the sequestration process in the Budget En-
forcement Act (BEA) of 1990. First, the Act extended the process
through fiscal year 1995 (although the budget was not required to
be balanced by that time). Second, the Act shifted the focus of defi-
cit control away from overali deficit reduction targets, to a policy
requiring that new Federal legislation not increase Federal deficits.
This pay-as-you-go requirement was accomplished by establishing:
(1) discretionary spending caps which effectively require that new
or increased discretionary spending be offset by decreases in other
discretionary programs; and (2) a pay-as-you-go (PAY-GO) require-
ment to ensure that legislative changes in entitlement spending
and revenues are fully paid for. The BEA made the spending caps
and PAY-GO requirement enforceable by sequestration. Congress
extended the spending caps and the PAY-GO requirement through
fiscal year 1998 in the Omnibus Budget Reconciliation Act of 1993,
Pub. L. No. 103-66.

The pay-as-you-go policy was broadened in the FY 1994 and FY
1995 concurrent resolutions on the budget, which imposed a 10-
year pay-as-you-go requirement on entitlement and revenue legisla-
tion considered by the Senate. Legislation violating the require-
ment is subject to a point of order, which may only be waived by
a supermajority of 60 votes.

The existing statutory PAY-GO constraints through FY 1998 and
the Senate’s 10-year pay-as-you-go point of order, operate to pre-
vent the enactment of legislation which is projected at the time of
enactment to cause increases in the deficit for any year through fis-
cal year 2004.

COMMITTEE PROVISION

The Committee proposal includes a failsafe mechanism designed
to implement automatic mid-course corrections if this legislation is
projected, following enactment, to be underfunded. The correction
mechanism would also be triggered in the event of unanticipated
increases in Medicare or Medicaid spending or unanticipated reve-
nue losses due to specified health tax expenditures.

In general, if the President’s budget for any fiscal year projects
that the new subsidies, new tax deduction and other new expendi-
tures would not be fully paid for by the new revenues and the Med-
icare and Medicaid savings (reduced by unanticipated increases in
those programs), then the increased spending would be fully offset
by a combination of (1) a reduction in spending for premium and
cost-sharing assistance; (2) a reduced deduction for individuals pur-
chasing their own health insurance; and (3) increases in the out-
of-pocket limits set for the standard and basic benefit packages by
the National Health Board. The mechanism would operate as de-
tailed below.

Entitlement to subsidies and tax deductions made contingent on
automatic deficit reduction

The legal entitlement to premium and cost-sharing assistance,
and the tax deduction for individuals purchasing their own health
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insurance would be subject to the operation of the deficit failsafe
mechanism explained below.

Current health spending estimate

The committee provision requires the President to issue, no later
than 60 days after enactment, a “current health spending estimate”
(CHSE). The CHSE is to include projections of the following for fis-
cal years 1996 through 2004: total outlays for Medicare expendi-
tures and Medicaid expenditures (including administrative costs);
and revenue losses associated with the employee exclusion of em-
ployer-provided’ accident and health coverage and the deductibility
of individual medical expenses in excess of 7.5 percent of adjusted
gross income.

Since projections for these items are not available beyond fiscal
year 2004, the CHSE for later years is determined by applying an
annual adjustment factor (to be determined by OMB) to each of the
applicable estimates as set forth for FY 2004.

The statutory language makes clear that the calculation of “total
outlays” for Medicare is to be offset by Medicare Part B premiums,
which are scored as offsetting receipts.

For purposes of the CHSE, it is assumed that any estimates of
discretionary spending will be calculated according to the rules set
forth in section 257 of the Balanced Budget and Emergency Deficit
Control Act of 1985, as amended.

Annual health reform estimate

The President would be required to include in each Budget, be-
ginning with the Budget for fiscal year 1996, a “Health Reform Es-
timate” (HRE) for the upcoming fiscal year, the current fiscal year,
and (beginning with the FY 97 budget) the prior fiscal year. The
HRE for each of the three applicable fiscal years is a calculation
of: updated projections of the items included in the CHSE (includ-
ing unanticipated changes in Medicare and Medicaid) plus new
health reform outlays minus net health reform revenues.

This calculation will show to what extent health reform outlays,
plus any unanticipated increases in Medicare and Medicaid ex-
penditures, are offset by new health reform revenues and savings.

New health reform outlays include: total outlays for premium
and cost-sharing assistance (including administrative costs); and
other changes in outlays resulting from this Act, including discre-
tionary appropriations.

Net health reform revenues is equal to: total revenues for the ap-
plicable fiscal year due to the increase in the tobacco excise tax and
the tax on high cost health plans provided in this Act; minus total
revenue losses projected for the deduction for purchase by individ-
uals and the self-employed of health insurance policies; plus or
minus other changes in revenues resulting from this Act (including
any carryover of excess financing from the prior year).

For purposes of the HRE, it is assumed that any estimates of dis-
cretionary spending will be calculated according to the rules set
forth in section 257 of the Balanced Budget and Emergency Deficit
Control Act of 1985, as amended.
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Determination of unfinanced health spending and excess health fi-
nancing

Each year, the President’s budget is to include a comparison of
the CHSE with the HRE for: the upcoming fiscal year, the current
fiscal year, and (beginning with the FY 97 budget) the prior fiscal
year. If the applicable HRE exceeds the applicable CHSE, the Presi-
dent would be required to report the amount of the excess as
“unfinanced health spending” for the applicable fiscal year. If the
applicable HRE is less than the applicable CHSE, the President
would be required to report such difference as “excess health fi-
nancing” for the applicable fiscal year.

If the President’s budget includes a determination of excess
health financing for a fiscal year, such amount would be included
in calculating the HRE for the subsequent fiscal year, by including
the amount in the calculation of net new revenues for that year’s
HRE. In this way, excess financing for one year will cushion the
subsequent year from potential reductions, which need not occur in
view of the cumulative effect of the two years.

Offsetting unfinanced health spending

If the President’s Budget includes a determination of unfinanced
health spending for the upcoming fiscal year, the current fiscal
year, or the fiscal year which ended the prior October, such deter-
mination would be required to be accompanied by an executive
order effective on October 1 of that calendar year which fully off-
sets, in the upcoming fiscal year, the total amount of unfinanced
health spending.

The offsets are to be accomplished through a combination of: (1)
reducing premium assistance and cost-sharing assistance provided
by this Act; (2) reducing the new tax deduction; and (3) increasing
out-of-pocket limits in the standard and basic benefit packages.

These offsets are to be applied “proportionally,” to the extent
practicable, but in no case is proportionality to prevent fully offset-
ting the unfinanced health spending.

A priority rule is established for reducing premium and cost-
sharing assistance. Assistance is divided into two classes: assist-
ance to pregnant women and children, and assistance to others.
Any required reductions are to come initially from the latter cat-
egory; assistance to pregnant women and children is not to be re-
duced unless and until the maximum amount of reductions have
been taken from all others.

Reduction of tax deductions is to be achieved by reducing the
percentage of eligible premium costs which are deductible in the
applicable year. Any such reductions are to be accompanied by
Treasury regulations implementing such reduction.

Increases in out-of-pocket limits in the standard and alternative
benefits packages are to be made to the extent the President deter-
mines that such actions will produce measurable Federal outlay
savings. Any order increasing out-of-pocket limits would be re-
quired to be accompanied by National Health Benefits Board regu-
lations implementing such increases.
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Recommendations for alternative reductions

If the President’s Budget for a fiscal year is accompanied by an
executive order, as specified above, the National Health Care gom-
mission would be required to transmit to the Speaker of the House
of Representatives and the President of the Senate, within a rea-
sonable time, a report including alternative proposals to offset the
projected excess outlays.

GAO audit of reductions

If the President has issued an executive order under these provi-
sions, the General Accounting Office is required to report to Con-
gress, as soon thereafter as possible, an analysis of whether the ex-
ecutive order has fully complied with the requirements of these
provisions.

Effective date
Upon enactment.

II1. Votes of the Committee

A. In compliance with paragraph 7(c) of Rule XXVI of the Stand-
ing Rules of the Senate, following is a tabulation of the votes cast
by each member of the committee in favor of and in opposition to
the Riegle motion to report this original bill to the Senate:

YEAS--12 NAYS—8
Mr. Moynihan Mr. Baucus
Mr. Boren Mr. Rockefeller
Mr. Bradley Mr. Packwood
Mr. Mitchell Mr. Dole
Mr. Pryor Mr. Roth
Mr. Riegle Mr. Grassley
Mr. Daschle Mr. Hatch
Mr. Breaux Mr. Wallop
Mr. Conrad
Mr. Danforth
Mr. Chafee

Mr. Durenberger

B. In compliance with paragraph 7(b) of Rule XXVI of the Stand-
ing Rules of the Senate, following is a tabulation of each rollcall
vote taken during mark-up of this legislation.

VOTES ON JUNE 30, 1994

Vote #1: Baucus amendment to exempt small businesses from
the employer mandate, defeated 6-14.

Yeas: Baucus, Mitchell, Pryor, Rockefeller, Daschle, Conrad.

Nays: Moynihan, Boren, Bradley, Riegle, Breaux, Packwood,
})ole, Roth, Danforth, Chafee, Durenberger, Grassley, Hatch, Wal-
op.

Vote #2: Packwood amendment to strike the employer mandate,
passed 14-6.

Yeas: Baucus, Boren, Bradley, Breaux, Conrad, Packwood, Dole,
Roth, Danforth, Chafee, Durenberger, Grassley, Hatch, Wallop.

Nays: Moynihan, Mitchell, Pryor, Riegle, Rockefeller, Daschle.
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Vote #3: Chafee, Breaux amendment to establish a new coverage
“trigger,” passed 12-8.

Yeas: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor,
Daschle, Breaux, Conrad, Danforth, Chafee, Durenberger.
W}{Iﬂys: Riegle, Rockefeller, Packwood, Dole, Roth, Grassley, Hatch,

allop.

Vote #4: Bradley amendment to strike section VI A(2) and (3)
and replace with a new High Cost Plan Assessment, passed 11-9.

Yeas: Boren, Bradley, Mitchell, Pryor, Rockefeller, Daschle,
Breaux, Conrad, Danforth, Chafee, Durenberger.

Nays: Moynihan, Baucus, Riegle, Packwood, Dole, Roth, Grass-
ley, Hatch, Wallop.

VOTES ON JULY 1, 1994

Vote #5: Grassley amendment on payment for nurse practitioners
& physician assistants, passed by voice vote.

Vote #6: Roth motion to strike pre-funding of postal retiree
health benefits, passed by voice vote.

Vote #T7: Mitcgell amendment on Medicare volume performance
standard, passed by voice vote.

Vote #8: Riegle amendment on special coverage for pregnant
women and children, passed 12-8.

Yeas: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
Rockefeller, Daschle, Breaux, Conrad, Chafee.

Nays: Packwood, Dole, Roth, Danforth, Durenberger, Grassley,
Hatch, Wallop.

Vote #9: Baucus amendment to strike ammunition tax (other
than 10,000% tax on expanding barbed and .50-caliber ammuni-
tion), passed 15-5.

Yeas: Baucus, Boren, Mitchell, Pryor, Rockefeller, Daschle,
Breaux, Conrad, Packwood, Dole, Roth, Durenberger, Grassley,
Hatch, Wallop.

Nays: Moynihan, Bradley, Riegle, Danforth, Chafee.

Vote #10: Hatch amendment to strike assessment on large firms,
passed 13-7.

Yeas: Boren, Riegle, Breaux, Conrad, Packwood, Dole, Roth, Dan-
forth, Chafee, Durenberger, Grassley, Hatch, Wallop.

Nays: Moynihan, Baucus, Bradley, Mitchell, Pryor, Rockefeller,
Daschle.

Vote #11: Chairman’s amendment to the mark, adopted by unani-
mous consent.

Vote #12: Pryor, Rockefeller, Conrad, Riegle & Chafee amend-
ment on home and community based care financed by automobile
insurance coordination, passed 16—4.

Yeas: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
gockﬁfeﬂer, Daschle, Breaux, Conrad, Dole, Roth, Chafee, Grassley,

atch.

Nays: Packwood, Danforth, Durenberger, Wallop.

Vote #13: Danforth amendment to strike VI(C) on malpractice re-
forms and insert new provisions on malpractice, passed 11-8.

Yeas: Baucus, Boren, Breaux, Conrad, Dole, Danforth, Chafee,
Durenberger, Grassley, Hatch, Wallop.

Nays: Moynihan, Bradley, Mitchell, Pryor, Riegle, Rockefeller,
Daschle, Packwood.
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Vote #14: Wallop motion to strike premium assessment to fund
academic health centers, defeated 7-13.

Yeas: Baucus, Packwood, Dole, Roth, Grassley, Hatch, Wallop.

Nays: Moynihan, Boren, Bradley, Mitchell, Pryor, Riegle, Rocke-
feller, Daschle, Breaux, Conrad, Danforth, Chafee, Durenberger.

Vote #15: Rockefeller amendment on community rating, defeated
6-14.

Yeas: Baucus, Mitchell, Pryor, Riegle, Rockefeller, Daschle.

Nays: Moynihan, Boren, Bradley, Breaux, Conrad, Packwood,
{)ole, Roth, Danforth, Chafee, Durenberger, Grassley, Hatch, Wal-
op.

Vote #16: Hatch amendment to exclude abortions from the com-
prehensive benefit package except in certain circumstances, de-
feated 9--11.

Yeas: Breaux, Conrad, Dole, Roth, Danforth, Durenberger, Grass-
ley, Hatch, Wallop.

Nays: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
Rockefeller, Daschle, Packwood, Chafee.

Vote #17: Grassley amendment to preserve constitutional State
authority regarding abortions, passed 11-9.

Yeas: Baucus, Boren, Breaux, Conrad, Dole, Roth, Danforth,
Durenberger, Grassley, Hatch, Wallop.

Nays: Moynihan, Bradley, Mitchell, Pryor, Riegle, Rockefeller,
Daschle, Packwood, Chafee.

Vote #18: Danforth amendment on ne requirement for abortion
services, passed 12-8.

Yeas: Moynihan, Boren, Pryor, Breaux, Conrad, Dole, Roth, Dan-
forth, Durenberger, Grassley, Hatch, Wallop.

Nays: Baucus, Bradley, Mitchell, Riegle, Rockefeller, Daschle,
Packwood, Chafee.

Vote #19: Danforth conscience clause for providers, health plans,
employers and purchasers of health care, passed 12-8.

Yeas: Moynihan, Boren, Daschle, Breaux, Conrad, Dole, Roth,
Danforth, Durenberger, Grassley, Hatch, Wallop.

Nays: Baucus, Bradley, Mitchell, Pryor, Riegle, Rockefeller, Pack-
wood, Chafee.

Vote #20: Danforth amendment to prevent subsidization of abor-
tion, defeated 8-12.

WYﬁaS: Breaux, Conrad, Dole, Roth, Danforth, Grassley, Hatch,
allop.

Nays: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
Rockefeller, Daschle, Packwood, Chafee, Durenberger.

VOTES ON JULY 2, 1994

Vote #21: Packwood amendment to change open enrollment from
30 to 90 days, passed by voice vote.

Vote #22: Packwood amendment to specify no restriction on em-
ployers of large firms to buy insurance at community rates, de-
feated 6-14.

Yeas: Packwood, Dole, Roth, Grassley, Hatch, Wallop.

Nays: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
ll){ockefeller, Daschle, Breaux, Conrad, Danforth, Chafee, Duren-

erger.
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Vote #23: Breaux, Conrad amendment regarding tax exemption
for state high risk pools, passed by voice vote.

Vote #24: Roth amendment to provide for a catastrophic plan/
medical savings account, defeated 7-13.

Yeas: Boren, Packwood, Dole, Roth, Grassley, Hatch, Wallop.

Nays: Moynihan, Baucus, Bradley, Mitchell, Pryor, Riegle, Rocke-
feller, Daschle, Breaux, Conrad, Danforth, Chafee, Durenberger.

Vote #25: Wallop motion to strike general revenue payment to
trust fund, passed 11-9.

Yeas: Baucus, Breaux, Packwood, Dole, Roth, Danforth, Chafee,
Durenberger, Grassley, Hatch, Wallop.

Nays: Moynihan, Boren, Bradley, Mitchell, Pryor, Riegle, Rocke-
feller, Daschle, Conrad

Vote #26: Conrad amendment on premium credit for mandatory
premiums to the United Mine Workers Combined Fund, defeated
9-11.

Yeas: Boren, Conrad, Packwood, Dole, Danforth, Chafee, Grass-
ley, Wallop, Roth.

Nays: Moynihan, Baucus, Bradley, Mitchell, Pryor, Riegle, Rocke-
feller, Daschle, Breaux, Durenberger, Hatch.

Vote #27: Wallop amendment on Medicare physician self-referral,
passed by voice vote.

Vote #28: Durenberger amendment on deferred compensation
paid to certain group medical practices, passed by voice vote.

Vote #29: Dole amendment to provide that the National Health
Care Commission is not authorized to address issues related to de-
fining an employee for tax purposes, passed by voice vote.

Vote #30: Durenberger amendment on state flexibility, passed
11-9.

Yeas: Boren, Bradley, Mitchell, Breaux, Conrad, Packwood, Roth,
Danforth, Chafee, Durenberger, Grassley.

Nays: Moynihan, Baucus, Pryor, Riegle, Rockefeller, Daschle,
Dole, Hatch, Wallop.

Vote #31: Boren motion to strike all single-payer references, de-
feated 10-10.

Yeas: Boren, Breaux, Packwood, Dole, Roth, Danforth, Chafee,
Durenberger, Hatch, Wallop.

Nays: Moynihan, Baucus, Bradley, Mitchell, Pryor, Riegle, Rocke-
feller, Daschle, Conrad, Grassley.

Vote #32: Hatch amendment providing for a study on sub-acute
care, passed by voice vote.

Vote #33: Hatch amendment on state demonstration projects on
no-fault liability (as modified to include “may”), passed by voice
vote.

Vote #34: Hatch amendment on Medicare Part B marriage pen-
alty, defeated 4-16.

Yeas: Roth, Grassley, Hatch, Wallop.

Nays: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
Rockefeller, Daschle, Breaux, Conrad, Packwood, Dole, Danforth,
Chafee, Durenberger.

Vote #35: Durenberger amendment regarding classification of
church health plans, passed by voice vote.

Vote #36: Hatch amendment on marriage penalty in Medicare
Part B subsidy recapture, passed by voice vote.
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Vote #37: Grassley, Moynihan amendment on discrimination
against providers based on academic degree, passed by unanimous
consent.

Vote #38: Wallop. (2nd Degree) amendment (to fail-safe mecha-
nism) to strike payment of subsidies from general fund, defeated 6~
14.

Yeas: Packwood, Dole, Roth, Grassley, Hatch, Wallop.

Nays: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
Rockefeller, Daschle, Breaux, Conrad, Danforth, Chafee, Duren-
berger.

Vote #39: Chafee amendment on fail-safe mechanism, passed 14—
6.

Yeas: Moynihan, Boren, Bradley, Mitchell, Pryor, Riegle, Rocke-
feller, Daschle, Breaux, Conrad, Packwood, Danforth, Chafee,
Durenberger.

Nays: Baucus, Dole, Roth, Grassley, Hatch, Wallop.

Vote #40: Danforth amendment on advisory committee on new
trust funds established for academic health centers, graduate medi-
cal and nursing education, medical research and medical schools,
passed by voice vote.

Vote #41: Dole amendment to limit standard benefit to subsidized
population, defeated 6-14.

Yeas: Packwood, Dole, Roth, Grassley, Hatch, Wallop.

Nays: Moynihan, Baucus, Boren, Bradley, Mitchell, Pryor, Riegle,
Rockefeller, Daschle, Breaux, Conrad, Danforth, Chafee, Duren-
berger.

IV. Budgetary Impact of the Bill

In accordance with paragraph 11 (a) of Rule XXVI of the Stand-
ing Rules of the Senate, the Committee is including the following
information with respect to the budgetary impact of the bill. This
information is derived from “A Preliminary Analysis of the Health
Security Act As Reported by the Senate Committee on Finance,”
dated July 28, 1994, and prepared by the Congressional Budget Of-
fice (CBO). As of the date of filing this report, the CBO has not pre-
pared a final cost estimate of the Committee’s bill.

According to the information provided by the CBO, under the
Committee’s legislation the deficit would be reduced by $11.0 bil-
lion in FY 1995, by a cumulative $11.6 billion for the five year pe-
riod FY 1995-1999, and by a cumulative $1.7 billion for the five
year period FY 2000-2004.

The CBO report also indicates that under the Committee’s bill
the percent of the population covered by health insurance would in-
crease from 85 to 91 percent in calendar 1997, and to 92 percent
for 1998 and thereafter. Under provisions of the Committee’s bill,
16 million persons would become insured in 1997 and this number
would increase to 23 million persons by 2004—more than half of
the uninsured. In part, the increase in coverage is achieved
through premium and cost-sharing subsidies to 30 million families
and single individuals.

The gross cost of subsidies would reach $111.3 billion by the year
2000, but, in part, would be offset by $82 billion of savings in the
Medicaid program. Under the Committee’s bill, Medicaid recipients
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are “mainstreamed” into private health insurance plans so that as
subsidies are phased in Medicaid costs are reduced.

The legislation also protects the budgets of State and local gov-
ernments. For the 10 year period fiscal 1995-2004, the cumulative
reduction in State and local outlays is $5.7 billion.

CBO also reports that “In the present estimates,” a fail-safe
mechanism, included in the legislation “would not be called into
play.” However, if necessary, the fail-safe mechanism, which would
automatically restrain benefits provided by the Committee’s bill,
would “prevent the proposal from adding to the deficit * * *”

Pursuant to paragraph XXVI (11Xa)@3) of the Standing Rules of
the Senate, the Committee states that no Federal agency has pro-
vided budget estimates for this legislation with which comparisons
might be made.

Tables appearing on the following pages are from the prelimi-
nary CBO report.
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TABLE 3.—HEALTH INSURANCE COVERAGE
{By calendar year, in millions of people}

1897 1998 1999 2000 2001 2002 2003 2004

Baseline:
Insured 224 226 228 229 230 232 233 234
URIASUTBE oo rssenninseron 40 40 40 41 42 43 43 L1}
Total 264 266 268 270 m 21 276 278
Uninsured as percentage of fotal ... i5 15 15 15 15 i6 16 16

Health Security Act as reported by the Com-
mittee on Finance:

Insured 21 284 246 243 251 253 255 257
UDINSUREE <....oovevoeoereerrrevccr v 23 2 22 21 21 21 21 2

Total 264 266 268 270 272 274 276 278
Increase in insured ......ccccoerrvrcirinnns 16 18 19 20 20 21 22 23
Uninsured as Percentage of Total ....... 9 8 8 8 8 8 8 8

Source: Congressional Budget Office.

TABLE 4. —PROJECTIONS OF NATIONAL HEALTH EXPENDITURES

{By calendar year, in billions of dollars]

1997 1998 1999 2000 2001 2002 2003 2004

Baseline 1263 1372 1488 1613 1748 18%4 2052 2220
Health Security Act as reported by the Com-

mittee on finance
Change from baseline ...

Source: Congressional Budget Office.

1297 1403 1515 1635 1761 1803 2055 2218
M 2 27 21 13 9

V. Regulatory Impact of the Bill

In accordance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, following is a summary of some of the regu-
latory effects of this legislation. It has been determined that it is
impracticable, under current time constraints, to include a more
comprehensive regulatory impact statement.

A. Estimated number of individuals and businesses who would be
regulated and the economic effects on those individuals and
businesses

1. In general, the bill would affect approximately 1500 insurance
companies that would have to comply with new federal standards
for health plans and long term care policies. The bill would also im-
pact the approximately 5 million businesses that would be required
to offer workers a choice of three health plans.

2. Health plans would be required to offer a standard benefits
package and an alternative standard benefits package, as well as
permit the sale of nonstandard and supplemental health plans.
This would impact health care delivery systems, which would be or-
ganized to provide standard services, and insurers, who would price
the health plans in accordance with the certification requirements.

3. The administrative simplification provisions regulate all
health plans including: medicare, medicaid, auto insurance and
workers compensation, all health care providers who submit claims
to health plans, existing health information clearinghouses and
new businesses which process health information.
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4. The privacy of health provisions regulate all health plans,
health care providers, certified health information network serv-
ices, employers, health oversight agencies, life insurers, schools and
universities, health researchers, public health authorities, and law
enforcement agencies.

5. Cost-sharing arrangements, including out-of-pocket maximum
amounts for individuals and families, would be determined by a
National Health Benefits Board. The Board would issue regulations
to clarify items and services under the categories of covered serv-
ices. Regulations promulgated by the Board would have an impact
on consumers, insurers and those providing services in various
health care delivery settings.

6. Provisions in the bill to repeal immunity from antitrust, would
affect all entities engaged in the business of health insurance, to
the extent that they are not now subject to antitrust scrutiny.

7. The remedy provisions would establish procedures for all
claims regarding the denial, reduction or termination of benefits.
As such, these provisions would affect all health plans subject to
State certification under this Act.

8. The malpractice provisions would affect all claims based on al-
legations of medical malpractice. The potential universe of defend-
ants includes all health professionals against whom such a claim
might be raised.

B. Impact of the bill on personal privacy of the individuals affected

Consumers are assured under the privacy provisions of the bill
that their individually identifiable health information is protected
by Federal law which limits authorized disclosures, prevents inap-
propriate disclosures, and punishes unlawful disclosures. Protec-
tions for the health security card and the personal health identifier
assure that these cannot be used for purposes other than receiving
or paying for health care.

Consumers also have uniform legal rights to inspect, get copies
of, make corrections or amendments to, and restrict disclosures of
their health records. In addition, guaranteed issue provisions under
insurance reform remove the need for consumers to disclose health
information to employers in order to receive employer-based health
insurance coverage.

C. Additional paperwork, time, and costs required of the affected
parties

On the whole, this legislation is expected to reduce the paper-
work, time and costs expended in operating the national health
care system.

Health plans and health care providers will have drastically re-
duced paperwork, time, and costs related to billing, accounting, and
monitoring of health care under the administrative simplification
provisions of this legislation which provide for uniform electronic
procedures and standardized forms. Cooperatives and employers
will also experience less administrative paperwork because of
standardized and electronic means for enrollment and premium
payments.

Consumers will have fewer inconveniences with billing for health
care because the uniform methods for billing electronically and on
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paper will be consistent for all plans. A health security card will
provide identification of consumers thereby facilitating electronic
access to their insurance coverage and eliminating unnecessary
documentation and delays in emergency rooms. Additionally, pro-
viders will be more likely to submit insurance claims for consumers
because it will be much less expensive and easier to abide by elec-
tronically standardized enrollment procedures. Guaranteed issue
reforms will have the effect of reducing the paperwork involved in
signing up for health insurance.

The administrative simplification provisions in the bill are ex-
pected to save over $4 billion per year in national health expendi-
tures, through the elimination of administrative overhead and
waste.

VI. Changes in Existing Law

In accordance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, in the opinion of the committee, it is necessary
to dispense with the requirements of this subsection to expedite the
business of the Senate.
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