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MEDICAL MALPRACTICE AND ANTITRUST
ISSUES IN HEALTH CARE REFORM

THURSDAY, MAY 12, 1994

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:00 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. Daniel Patrick
Moynihan (Chairman of the Committee) presiding.

Also present: Senators Baucus, Rockefeller, Daschle, Conrad,
Dole, Roth, Chafee, Durenberger, Grassley and Hatch.

[The press release announcing the hearing follows:]

[Press Release No. H-34, May 10, 1064)

FINANCE COMMITTEE SETS HEARING ON MEDICAL MALPRACTICE

WASHINGTON, DC.—Senator Daniel Patrick Moynihan (D-NY), Chairman of the
Senate Committee on Finance, announced today that the Committee will continue
its examination of health care issues with a hearing on medical malpractice and
antitrust issues.

The hearing will begin at 10.00 A M. on Thursday, May 12, 1994, in room SD-
215 of the Dirksen Senate Office Building.

“The Committee will examine the costs of medical malpractice and the effect that
proposed changes in malpractice laws would have on our health care system” Sen-
ator Moynihan said in announcing the hearini. “In addition, we will explore the role
that antitrust laws should play in ensuring that a reformed health care system de-
livers quality care and consumer choice at reasonable prices.”

OPENING STATEMENT OF HON. DANIEL PATRICK MOYNIHAN,
A U.S. SENATOR FROM NEW YORK, CHAIRMAN, COMMITTEE
ON FINANCE ‘

The CHAIRMAN. A very good morning to our most distinguished
witness. Senator Hatfield will be followed by Senator Harkin and
Senator Metzenbaum.

Might I just saﬁ/ that this morning we come to the last of our
hearings on health care reform and we have been at this a consid-
erable while and we would like to think to some advantage.

The committee held its first hearing on the matter of the admin-
istration’s health budget on the 1st of April in 1993. So we have
been at this for a good deal of time. We have been at it on a sus-
tained, more or less, weekly basis since Mrs. Clinton presented to
us the Health Security Act, which as Chairman I had introduced
just at that point. This was last fall and there have been regular
meetings ever since.

We have, for those who would be interested, there is a list of the
hearings. So, as I say, we have heard apart from Mrs. Clinton, Sec-
retary Bentsen, Secretary Shalala, Mr. Panetta, Dr. Reischauer,

v
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five Governors and one-half the physicians and two-thirds the
economists in the nation, at least those who address this subject.

We are starting early because we will have a long morning.
There will be a vote scheduled at noonday on three measures whic
will necessarily cause an interruption.

Senator Packwood regrets that he, as is occasionally the case,
has to be at the Commerce Committee.

So with the special sense of the honor to have the revered senior
friend from the State of Oregon, Senator Hatfield, on hand, we wel-
come you this morning, sir, and look forward to your speaking to
a matter of the utmost importance which keeps recurring in our
hearings. .

STATEMENT OF HON. MARK O. HATFIELD, A U.S. SENATOR
FROM OREGON

Senator HATFIELD. Thank you, Mr. Chairman, and Senator Bau-
cus. I am very happy to be here this morning to make some re-
marks on behalf of a proposal that Senator Harkin and I have of-
fered to the Senate. I appreciate the opportunity to make my state-
ment at this time in or(rer to attend a 10:30 Appropriations hear-

ing. .

i‘lr. Chairman, I want to speak primarily as an appropriator this
morning because in that role I have observed some dangerous sig-
nals relating to health research.

In 1993 the Congress for the first time in anyone’s memory
under-appropriated the President’s request for the NIH. Usually
the Appropriations Committee has elevated the amount of dollars
rc uested by the President, over and above his request level.

‘The following year, President Clinton’s first budget, was the first
time in anyone’s memory that the President requested fewer dol-
lars than the current level of spending.

Now taking those two—although tie Appropriations Committee
corrected the latter, nevertheless the President’s request level was
below the current level of 1993. With those 2 years and those two
indicators, we began to seriously consider how we could stem that
particular trend line of decreasing resources that we wanted to nip
in the bud.

I might mention that when we look at appropriations, we are
spending today about 2 percent of the total health dollars expended
in this country on medical research. If you take the $290 billion fig-
ure, an annual expenditure, our NIH budget is about $10 to $11
billion. Hopefully, it will be closer to $11 billion this coming year.
It has been $10 to $11 billion between 1993, 1994, and 1995.

This is a very small part of the total expenditure for health care
when you consider that cost containment depends on medical re-
search that leads to cures or improves treatment.

Let me give you some examples. We consider that in a type of
vaccine that we have developed for children against flu, a type B
vaccine, that we save on the neighborhood of $359 million annu-
all{. And yet the research that led to that flu vaccine was $17.4
million.

Looking at it from an appropriator’s point of view, the cost bene-
fit ratio is rather astounding. We could also give you another exam-
ple. We have developed a laser treatment for diabetic eye problems.
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We figure that that now saves us probably about $2 billion a year,
this laser treatment. The entire cost to research was $48 million.
ain, a demonstration of the cost-benefit ratio.

t me tell you now about an example dear to me—20 million
Americans in some degree are in the process of suffering from Alz-
heimers Disease. This year we will expend $300 million and it has
taken us 8 years to spend $300 million. We started with zero 8

ears ago in research on Alzheimers. We are now up to $300 mil-
ion. But this year the victims of Alzheimers will create a $90 bil-
lion cost for care—$90 billion in 1 year.

If you consider then one of the great tragedies in my view is
what we call often rare diseases, today there are about 20 million
Americans who suffer from orphan diseases. Now these are dis-
eases very rare. There is no registry on the majority of these 5,000
rare diseases. A registry is where they are able to identify through
inventory copulation, who and where are such victims or suffers of
these rare diseases.

Not even a registry of patients let alone a research project. No
research. So we have 20 million Americans suffering from 5,000
plus rare diseases—it may be only 15 people; it may be 1,000; it
may be 100. We do not know. But they are out there and have not
even been identified in many instances. So I think the need for re-
search is very well established.

Now let me speak again as an appropriator that 51 percent of
the dollars that are now appropriated to NIH go to academic health
centers. Research and teaching go hand in hand. You cannot really
have a full teaching, academic teaching, curriculum be effective
without a research component.

So I do not want to get into this situation under the health care
programs that are being debated that we have to choose either aca-
demic health centers of which the Chairman has nine in his City
of New York alone and/or research. I think they really are one and
the same.

The CHAIRMAN. We are changing between a teaching university
and research university.

Senator HATFIELD. That is correct.

Mr. Chairman, in this proposal we have data from Research
America! which indicates broad and vast support for increased re-
search.

The CHAIRMAN. Sir, you and Senator Harkin have a bill you have
introduced; have you not?

Senator HATFIELD. We have introduced a bill setting up a Na-
tional Fund for Health Research. I will just give you a very brief
description of it. It provides for 1 percent set aside per month on
health insurance premiums.

This is estimated to raise about $4 to $5 billion a year, annually.
Once it is fully implemented we would phase it in over 4-year in-
crements of 25-25-25-25. We then would have that trust fund set
aside for additional monies for research. It would not substitute for
the annual appropriations to NIH.

In fact, if the appropriation level drops below, any 1 year drops
below, the current level it would not trigger the trust fund. We are
not going to let the trust fund become a substitute. We want it as
an additional commitment to the research needs of this country.
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Ninety-five percent of that trust fund would be appropriated by
NIH to the existing National Institutes on the same formula basis
that exists. There is no politicalization, no pitting of one disease
against another disease.

Five percent off the top we reserve for the following: 2 percent
for the Director of the National Institutes to identify as an addi-
tional amount needed because we are moving close to a threshold
of a breakthrough in a particular disease. We needed a little more
than the average formula would say allocate for that particular
year. The Director would be able to add that additional amount to
push it through the threshold.

Two percent we would set aside for extramural construction. In
other words, we have a deteriorating infrastructure out here across
the country in many of our research institutions and on a competi-
tive basis we would provide a certain portion of that trust fund to
assist as seed money, particularly for rehabilitation included in
NIH’s own infrastructure.

One percent we would assign to the National Library of Medicine
to maintain the currency of disseminating information, distribu-
tion, so forth. Now that basically is the trust fund.

Here you see a poll taken by the Research America! that would
indicate 74 percent of the American people said they would be will-
ing to pay $1 more per week in taxes for more health research.
Now when you put that in terms of a premium increase, that figure
from 74 goes to 77 percent. So I think we have established that
there is a very strong public support base.

Lastly, we have included, which is also in Senator Chafee’s bill,
a voluntary tax check off. In your income tax, if there is a refund,
you can check off from the overage for medical research. We have
tried this in Oregon—the Legislature in my State of Oregon had
adopted the proposition that any Oregon taxpayer based on their
income tax could check off an overage for Alzheimers. And based
upon that kind of experience we would estimate that between 300
and 500 million more could be available for this trust fund.

If revenue from the checkoff falls below a certain level at any
time, we eliminate it. So it is not just one of those things that lin-
gers when it has not proven its worth. We think it will be very pop-
ular based upon our own experience in Oregon.

Mr. Chairman, that basically is an outline of both our proposal
and the reasons for it, which we think are very, very well estab-
lished. We have 250 advocate groups—cancer advocate groups,
multiple sclerosis, on and on—250 such organizations that have en-
dorsed our proposal to add this kind of resource to health care re-
form.

I thank you.

The CHAIRMAN. We thank you, sir.

Senator HATFIELD. I would like my full statement in the record
at this time.

The CHAIRMAN. Your full statement will be placed in the record.

['I(‘il}e ]prepared statement of Senator Hatfield appears in the ap-
pendix.

The CHAIRMAN. Could I just ask one detail? You said something
important and illustrative. You said that President Clinton’s budg-
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g}.lgr the first time proposed reducing the research subsidies to the

Senator HATFIELD. That is right.

The CHAIRMAN. That has not happened. It speaks not to the pri-

orities of the administration, but to the necessity of our fiscal situa-
tion. We are very short of free sources. We cannot even maintain
our own level of effort.
_ If there is one thing we have learned in a year of hearings, it
is that this is the great age of medical discovery and it is taking
place in the United States. And to do anything that would impair
that, we would not be forgiven by generations to come.

I just want to thank you for your extraordinary attention to this.
Could we ask you if you could give us the actual NIH numbers over
the years that show this drop?

Senator HATFIELD. Yes.

The CHAIRMAN. As well as the previous one where the appropria-
tions dropped as well.

Senator HATFIELD. Yes.

The CHAIRMAN. Thank you, sir.

Senator HATFIELD. Thank you.

The CHAIRMAN. According to our venerable customs, the Repub-
lican Leader is present and we turn to you first, sir.

Senator DOLE. I have no questions. It sounds interesting. I did
not get what it would cost. I guess that is the only point I missed.
Is tl}:ere a cost figure? I know you went through the $1 more a
week.

Senator HATFIELD. The trust fund would be raised by a 1 percent
on monthly premiums being paid now by the American public. A
1 percent set aside for this trust fund.

There are those who say, does this constitute a new tax? I do not
think it necessarily has to constitute a new tax. I would not be op-
posed to it if it did. I think that the 1% can come from the adminis-
trative costs incurred by insurance companies. We have at least
some who have, speaking from authority, say they felt 1 percent
could be squeezed out of the actual administrative overhead of
those premiums.

The CHAIRMAN. Senator Baucus?

Senator BAucus. Thank you, Mr. Chairman.

Senator, I am just curious, just out of curiosity, do you off the
top of your head know approximately what portion of the NIH re-
search is devoted to preventive medical care as opposed to research
in remedial medical care?

Senator HATFIELD. Sometimes it is very ' Vicult to delineate be-
tween what is a cure and what then relates back to a prevention.
The medical research dollar today is fundamentally going to dis-
cover the cause of such disease or such problems.

The preventive programs relating to the current debate and so
forth, I think you would find more in other agency’s roles, such as
HHS, Department of Education, so forth and so on. But I do not
know that you really can again separate that completely between
prevention and cause.

We know, for instance, today the cause of lung cancer, a part of
the cause of lung cancer, not entirely. What we do with that infor-
mation then becomes the real core of prevention. There is an awful
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lot that we do know that we are not utilizing for prevention of dis-
ease, whether it is involving tobacco, whether it is involving life
style, or whether it is involving exercise or so forth.

We have had tests show that somewhere in the neighborhood of
75 to 80 percent in the Massachusetts General Hospital at any
given moment are in there by their own actions, whether it be obe-
sity, diet, exercise, tobacco, alcohol.

But basically to answer your question, the major dollar, part of
that dollar, goes to discovery and to investigation. For instance, in
the GENOME project today, we are moving rapidly on isolating the
breast cancer gene. These are things that could be very preventive
in the past because once we do that then by a blood test we can
give the projection of the odds of any woman expecting to have
breast cancer at some future date not having to wait for the lumps
to appear before they identify it.

So that is a prevention and yet that comes through basic re-
search of the genetic mapping.

Senator BAucus. Thank you very much.

The CHAIRMAN. Thank you, Senator Baucus.

Senator Grassley?

Senator GRASSLEY. I have no questions of this witnesses. Thank
you very much for your leadership in this area of research.

Senator HATFIELD. Thank you.

The CHAIRMAN. Senator Chafee?

Senator CHAFEE. Thank you, Mr. Chairman.

I am delighted to see our good friend here, Senator Hatfield. He
and I have talked about this to a considerable degree. As Senator
Hatfield mentioned, we have this check off in our program and I
think he makes a very, very good point.

The CHAIRMAN. He sure does.

Senator CHAFEE. I always find that when I agree with somebody
I consider that point is very well taken. [Laughter.]

The CHAIRMAN. Particularly when you agree with Senator Hat-
field. That is a little extra insurance in that.

Senator Hatch?

Senator HATCH. Thank you for your comments, Senator Hatfield,
they have great weight with me. As we look at research, I think
that we ought to give some incentives as we did under the original
orphan drug legislation. In 1983, we only had 10 orphan drugs, and
today there are almost 600. That was with a very limited expendi-
ture by the Federal Government, which provided the incentives to
the private sector to find these cures.

I think we need to do both and I have been a strong supporter
of what you are talking about. I appreciate your testimony today.

The CHAIRMAN. Thank you, Senator Hatch.

Senator Conrad?

Senator CONRAD. Thank you, Mr. Chairman.

Welcome, Senator Hatfield. I have just been going through your
testimony and I think it is a real contribution to the work of the
committee and I am very pleased that you have focused on this
issue, because research is critically important to any health care
ple.n that we devise.

Senator HATFIELD. That is right.
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Senator CONRAD. I just had an opportunity to be at Stanford
University over at the research facility and saw them working on
a method of preventing cancer by taking the cells from an individ-
ual and using it to develop a medication where they could reintro-
duce those altered cells into somebody that is suffering from cancer
to fight the cancer to immunize a person against their own cancer.

_ It is remarkable the success that they are having—albeit on a
limited test trial. Nonetheless, it is the kind of promising applica-
tion that we want to make certain we are able to pursue. So I
again want to add my voice to tharkiug you for being here today
and for the thoughtfu Kresentation you Eave made.

Senator HATFIELD. Thank you, Senator.

The CHAIRMAN. Well, Senator, thank you. You have just five min-
utes to get to the Appropriations.

Senator HATFIELD. Thank you, Mr. Chairman.

The CHAIRMAN. We thank you very much, sir.

We are in a not unfamiliar situation in which is generally classi-
fied “the Senator is on his way.” Senators Harkin and Metzenbaum
are due to arrive any moment. Rather than start a panel, if it is
agreeable to the committee, I think we would just stand in recess
for a few moments. We are waiting for Senator Metzenbaum and
Senator Harkin. They are on their way, literally.

Senator BAucus. From where?

The CHAIRMAN. From Ohio and Iowa.

If the committce wishes we can put a panel on.

Senator CHAFEE. Let us go ahead.

The CHAIRMAN. Charge ahead, says the former Marine. And,
therefore, we will have our first panel-come forward, please. You
have to understand you will be interrupted very briefly.

Our first panel is on the subject of malpractice which is a matter
we are going to have to address. Dr. Troyen Brennan is Professor
of Law and Public Health at Harvard School of Public Health at
Harvard Medical School. Come forward, please.

Jacqueline Corrigan, who is the Senior Analyst of the Office of
Technology Assessment. Clifton Cleaveland, the President of the
American College of Physicians. It is a great honor to have Dr.
Cleaveland with us.

Dr. John Herbert Niles on behalf of the Fealth Care Liability Al-
liance. And Philip Corboy, Attorney, who is Chair of the Special
Committee on Medical Professional Liability appearing on behalf of
the American Bar Association.

We welcome you all. Dr. Brennan, would you proceed, sir?

STATEMENT OF TROYEN A. BRENNAN, M.D,, J.D., M.P.H,, PRO-
FESSOR OF LAW AND PUBLIC HEALTH, DIRECTOR OF THE
PROGRAM IN LAW AND PUBLIC HEALTH, HARVARD SCHOOL
OF PUBLIC HEALTH, ASSOCIATE PROFESSOR OF MEDICINE,
HARVARD MEDICAL SCHOOL, BOSTON, MA

Dr. BRENNAN. Good morning. Most of the reform proposals cur-
rently being considered by the Senate contain provisions for Fed-
eral tort reform.

The CHAIRMAN. All statements will be placed in the record as if
read. We will proceed exactly on schedule. Dr. Brennan.

Dr. BRENNAN. Thank you.
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Regarding reform proposals the Administration, for instance, rec-
ommends mandatory but nonbinding alternative dispute resolution
mechanisms, requires plans to submit certificates of merit before
initiating suits, limits contingency fees to 33Y% percent, requires
mandatory collateral source offsets and periodic payment mecha-
nisms, and recommends experiments with exculpatory use of prac-
tice guidelines and enterprise liability.

These reforms are intended to reduce rates of malpractice litiga-
tion. But making it more difficult for plaintiffs to sue should not
be the sole response of the country to problems of medical mal-
practice.

Tort litigation is intended to compensate individuals who have
been injured and deterred practices that lead to injuries. Most of
the Federal proposals will not improve the ability of this tort sys-
tem to undertake these critical functions.

In this testimony I'd like to introduce recent empirical evidence
that puts the Health Security Act and other Federal malpractice
reform proposals in perspective. I have addressed other issues in
my written testimony, but here I will make three simple points.

First, medical iatrogenic injuries are associated with significant
morbidity and mortality and large costs. We analyzed over 30,000
medical records in the State of New York for care rendered in 1984
for the care for those 2.6 million people who were discharged from
those hospitals and we found that amongst those people 98,000 suf-
fered adverse events defined as injuries caused by medical practice
?s opposed to disease process—27,000 of these were due to neg-
igence.

The overwhelming majority of adverse events led to minimal im-
pairment or shert prolongation of the hospitalization. However,
2,500 of these injuries cause permanent impairment. In addition,
medical adverse events were associated with 13,000 deaths. Of
these deaths nearly 7,000 were caused by negligence or failure to
meet the standard expected of the reasonable medical practitioner.

These adverse events were associated with great costs. In 1984
dollars adverse events costs $1.8 billion in medical care. If the med-
ical care costs are adjusted in 1993 dollars and extrapolated from
New York to the entire country, medical injuries are associated
with $60 billion in costs, all of which the medical care system today
silently absorbs.

Reimbursement for medical malpractice liability insurance covers
very little of these costs. This figure of $60 billion is larger than
the combined estimates of the cost of medical malpractice pre-
miums which are about $10 billion and defensive medicine, the es-
timates of which range between $10 and $20 billion.

The costs of medical injuries and the total morbidity mortality
associated with adverse events and adverse negligent adverse
events underlines the need for greater efforts aimed at prevention
of medical injuries.

This matter of great public health importance is not clearly ad-
dressed by the Health Security Act or other suggested Federal re-
forms. The failure to address prevention is the single greatest
weakness of current Federal reforms of malpractice.

My second point concerns access and quality of care. Medical in-
juries are unevenly distributed. The major individual socioeconomic
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risk factor for suffering a negligent medical injury is lack of insur-
ance. ‘

In this regard, the President’s insistence on universal access is
critically important. Clearly, quality of care is linked to ability to
pay and any moderation in the commitment to universal access will
prolong the two-class care system that exists in this country today.

My third point is that medical malpractice claiming is not
matched to medical injuries. A review of over 68,000 medical mal-
practice claims in New York State uncovered 3,600 claims that
arose from the treatment year 1984. Since each of the 27,000 neg-
ligent adverse events we found theoretically could and should give
rise to medical malpractice claims, it appears in only one out of
seven potential claims are actually being brought.

Matching the claims to medical records provides an even starker
statistic. Over 80 percent of claims are brought in cases in which
there is no adverse event or no negligence. Those are inappropriate
claims. On the other hand, less than 3 percent of negligent injuries
leads to claims. This means the medical malpractice system is very
inaccurate. Indeed, it is similar to a situation in which a traffic offi-
cer is giving tickets to large numbers of motorists who are not
speeding, but failing to give tickets to many speedin; motorists.

The Health Security Act, insofar as it emphasizes mandatory col-
lateral source offsets and use of guidelines for exculratory ur-
poses, will reduce overall claiming. a result, it is likely to reduce
some of the false claims, those brought in cases in which there is
no injury, and it will also reduce claims brought in cases in which
there was a negligent adverse event.

Therefore, it will further minimize the already scanty compensa-
tion available to the majority of injured patients who were injured
as a result of negligence. Alternatives like the malpractice package
contained in the Managed Competition Act of 1993, for instance,
will bring even further reduction of claims.

Given the deficiencies of the present system and yet the incred-
ibly high morbidity and mortality associated with medical injuries,
it hardly makes serse simply to reduce claims. This will only lead
to less compensation for and deterrence of medical injuries.

Rather, Congress should fund demonstration projects of alter-
natives to tort litigation, like enterprise liability and no-fault meth-
ods. These alternatives have significant theoretical advantages over
the present system and must be evaluated.

As health care reform proceeds, serious consideration must be
give?1 to rational medical malpractice reform. Thank you very
much.

['Iihe prepared statement of Dr. Brennan appears in the appen-
dix.

The CHAIRMAN. Dr. Brennan, that was an extraordinary perform-
ance for a man who is both a doctor and a lawyer to finish ahead
of time. [Laughter.]

That was a striking statement. In your research it was New York
data, I gather, in which you found that 80 percent of claims
brought in malpractice cases were cases in which there was no ad-
verse event or no negligence.

Dr. BRENNAN. That is correct.
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The CHAIRMAN. We will get to this in questioning. That is im-
pressive.

Ms. Corrigan on behalf of our own OTA. Good morning. We wel-
come you. -

STATEMENT OF JACQUELINE A. CORRIGAN, J.D., SENIOR ANA-
LYST, HEALTH PROGRAM, OFFICE OF TECHNOLOGY ASSESS-
MENT, WASHINGTON, DC

Dr. CORRIGAN. Good morning. Thank you, Mr. Chairman. I am
submitting our written statement for the record. I am happy to
have the opportunity to present OTA’s findings on the impact of
medical malpractice reforms on malpractice costs.

My testimony today is drawn from a background paper done as
part of OTA’s study on defensive medicine and the use of medical
technologies. The primary requesters of that study were Congress-
man Bill Archer and Senator Orrin Hatch. Other members of our
Technology Assessment Board, including Senators Grassley and
Durenberger, also requested this assessment. )

In the past 15 to 20 years virtually every State has enacted one
or more medical malpractice reforms. The objective of the reforms
were mainly to lower the direct costs of the medical malpractice
system and, hence, malpractice premiums.

Many of the reforms adopted by the States—caps on damages,
collateral source offsets, changes in the statutes of limitations, and
pre-trial screening, at least in principal, made it harder or more ex-
pensive to sue and lowered the allowed payments when plaintiffs
were successful.

Whether the reforms reduce direct malpractice costs in practice
was empirical question we examined. We analyzed a total of six
studies that examine the impact of specific reforms on one or more
indicators of malpractice costs, including frequency of suit, pay-
ment per paid claim, and malpractice insurance premiums.

Two reforms—caps on damages and mandatory offset of collat-
eral sources of compensation—were found to consistently reduce
one or more indicators of medical malpractice costs.

Some reforms were found to have mixed results across studies,
others showed no impact. The failure to find an effect of some re-
forms in direct costs may result from several factors. The effects
that were modest in size are unlikely to be detected by these stud-
ies. Reforms such as periodic payment of damages should only af-
fect a small number ofp claims and have modest impacts.

In addition, some reforms as implemented were not very strong.
Statutes imposing a cap on attorneys fees typically limited the fees
to one-third of the award—the average attorney fee absent reform.
Other limitations are discussed in our written statement.

The bottom line is that we can say with some confidence that
caps and damages and mandatory collateral source offsets will re-
duce direct malpractice costs, other reforms may reduce costs, espe-
cially when implemented as a package, but their impact may be
quite modest when compared with caps on damages and collateral
source.

However, if the objective is to reduce health care costs, mal-
practice reforms that affect only direct costs will not make a dent.
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Direct costs of compensating patients injured by medical mal-
practice are less than 1 percent of health care costs overall.

In addition, some reforms that have a measurable affect on direct
costs may be the reforms that most limit access for plaintiffs by re-
ducing their potential award for placing the burden of cost savings
on a small percentage of plaintiffs who are most severely injured.

In addition, certain reforms may have a disproportionate impact
on access by low income plaintiffs, a population that tends not to
seek legal redress for their injuries.

There are a number of new reforms, some of which are just be-
ginning to be tested in a few States. These include the use of clini-
cal practice guidelines as a standard of care, enterprise liability,
binding alternative dispute resolution and selective no fault.

Proponents of these reforms claim that each of these proposals
has a potential to relieve physicians of some of the anxiety about
a malpractice claim and may therefore reduce costs by reducing
physicians’ incentives to practice defensive medicine—that is, phy-
sicians’ use of medical technologies to avoid the cost disruption and
discomfort of being sued.

The strengthens and weaknesses of these arguments are dis-
cussed in our final report. Sufficed to say, however, that the poten-
tial impact of these new reform proposals on physicians’ clinical
practices are based on logic, not experience.

Whether and by how much physicians tailor their practices to
avoid malpractice liability is the subject of OTA’s final report. To
date, only one published study has documented higher cesarean
section rates by obstetricians practicing in New York hospitals in
areas that experience high malpractice claims and high malpractice
insurance premiums.

Whether this finding can be generalized to other specialties and
States is not know. Medical malpractice reform is being proposed
as part of a comprehensive health care reform package that will
likely have as one of its central goals control of rising health care
costs. .

At present, the pressure to practice defensively occurs in a health
care system that in large part imposes no financial penalty on doc-
tors and often compensates physicians when they use medical tech-
nologies. Under a different payment regime—for example, a man-
aged competition system—providers are likely to have an incentive
to consider the costs of practicing defensive medicine agdinst the
opportunity to reduce their risk of suit. Physicians may, therefore,
practice less defensive medicine even in the absence of tort reform.

In conclusion, tort reforms that only affect direct costs are not
going to have a substantial affect on total health care expenditures
and may lead to reduced access to compensation for injured pa-
tients. One potential avenue for malpractice reforms to reduce
health care costs is through a reduction in defensive medicine.

This is only possible, however, if, one, defensive medicine adds
significantly to health care costs; and two, malpractice reforms lead
to a reduction in defensive medicine. Our final report will focus on
these two questions.

Thank you.

The CHAIRMAN. Once again, on time, under budget.
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d‘[’I]‘he prepared statement of Dr. Corrigan appears in the appen-
ix. S

The CHAIRMAN. Those are two very important points. Does defen-
sive medicine significantly add to costs; and will malpractice reform
lead to reduction of such practice?

For that, we hope you would comment on that and other things,
Dr. Cleaveland, on behalf of the American College of Physicians. It
is an honor to have you here. We welcome you, sir.

STATEMENT OF CLIFTON R. CLEAVELAND, M.D., PRESIDENT,
AMERICAN COLLEGE OF PHYSICIANS, CHATTANOOGA, TN

Dr. CLEAVELAND. Thank you, Mr. Chairman. I do not believe
there is another profession whose practitioners have to fear every
single day that any action they take may subject them to the terri-
fying emotional and financial peril of a lawsuit. What would it do
to the institution of the Congress if every vote were grounds for a
personal legal challenge?

The CHAIRMAN. We are getting there. [Laughter.]

Dr. CLEAVELAND. Well, I suggest that it would invade every deci-
sion that you make; and it would pervert the very ideals that you
have sworn to uphold.

The malpractice situation perverts the ideals that I as a physi-
cian have sworn to uphold. This Congress has the opportunity to
change that.

I am an internist in full-time clinical practice and I deal with un-
certainty continually. Be it chest pain, headache, fever, night
sweats, any disease can present with a wide variety of symptoms.
It is my job to tease out the symptoms to identify a cost effective
safe therapy and to come in under budget, and the budgets are
tighter and tighter.

Consider a patient with chest pain. A 40-year-old man comes to
me with chest pain. I evaluate him and my conclusions are that it
is not a serious problem. I wait. I observe. I stay in touch with the
patient. But what if I miss a heart attack? What if the patient
should die? This very scenario has led in my State of Tennessee to
the recent filing of a $20 million lawsuit against a very fine physi-
cian.

Human biology is fraught with uncertainty. There is no such
thing as complete data and the results of our tests are often incon-
clusive. But patients expect instant answers. They want to know
now. They want the full array of diagnostic tests which they have
heard about from television to be brought to the service of them-
selves and their loved ones.

This insistence of patients for the latest and most spectacular
high tech, together with my fear of litigation, means that I am
under constant pressure to obtain comprehensive tests, even-if in
my clinical judgment, these tests may be unwarranted.

Because of such pressures, we physicians rarely have time to use
one of our most important diagnostic tools, and that is careful ob-
servation over time. The current climate in malpractice litigation
further adds to the tension between me and my patients.

Repeatedly, I am asked by my patients and their families to ob-
tain a particular test with the implied threat that if I do not and
something happens to that patient I will be taken to court. Instead
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of being allies against the common threat—human illness and in-
jury—too often the patient and I are placed in adversarial roles.

Because of the often exaggerated claims for high tech interven-
tions, patients and families expect that everyone will recover from
every condition. A fatal or bag outcome is sometimes the natural
consequence of overwhelming illness, such as cancer or massive
cerebral hemorrhage.

Every single one of my clinical colleagues acknowledge that they
practice defensive medicine routinely and extensively. Every pa-
tient encounter must be looked at from the standpoint of how this
case will look under cross examination in court.

But even more disturbing is the sense of mistrust which pollutes
the health care environment today. As we move progressively to-
ward cost restraints implicit in managed care programs, the role of
a physician is even more stressful.

Clinical judgment in such circumstances is held hostage to often
arbitrary guidelines dictated from afar. Every single patient en-
counter under managed care becomes a moral stress test for the
ph%'sician.

o address these and similar problems, the medical profession
has united in supporting as a first step the tort reforms outlined
in our written statement—a cap on non-economic damages, elimi-
nation of joint and several liability, offsets for awards from collat-
eral sources of recovery, reasonable limits on statutes of limita-
tions, and a sliding scale for attorney contingency fees.

Beyond these, tﬁe College urges you to include provisions to re-
quire pretrial screening, to strengthen alternative dispute resolu-
tion methods and study the use of no fault approaches. Malpractice
reform should not be seen as a battleground between physicians
and patients. We waste tons of money under the present situation
and we do nothing to improve the quality of care.

We hope that the Congress and the advocacy groups who speak
for consumers, as well as physicians, will view liability reform as
a win/win issue for all of us and that we can all come together on
a significant package of reforms.

Thank you very much.

4 [’Iihe prepared statement of Dr. Cleaveland appears in the appen-
ix. -

The CHAIRMAN. We thank you, Dr. Cleaveland. We have after 1
year of hearings we have broken our record. Three successive wit-
nesses telling us very important testimony and coming in under
the wire.

Senator DOLE. Mr. Chairman?

The CHAIRMAN. Sir.

Senator DOLE. In the cvent I am not able to stay because we
have an amendment on the floor, if Dr. Cleaveland or somebody
could furnish a typical case in the typical defensive medicine you
practice. We all use the terms defensive medicine but nobody has
ever told me what it really is. Maybe they are different in different
cases. But that would be very helpful.

The CHAIRMAN. Yes.

Senator DOLE. What are these? How many tests are there and
what are they and why are they defensive? I think that would help
some of us who sympathize with the problem.
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The CHAIRMAN. Do you have a moment to expand on this?

Dr. CLEAVELAND. My patient with chest pain, if I see and take
a history, and physical, and obtain an EKG, and an exercise stress
test, we are dealing with dollar amounts of approximately $200. An
isotope angiogram, an isotope technique will come in at $1,500 to
$2,000 and it still gives incomplete answers.

A cardiac catherization, including physician fees and hospital
fees as an outpatient, $3,500. So we are dealing with $200 on one
hand versus amounts that may reach $3,500 to $5,000 to evaluate
chest pain.

I could break the bank if I exposed every chest pain patient to
the full bevy of diagnostic tests and yet none of these give defini-
tive answers. The only definitive answer we obtain with heart at-
tacks for instance is often the autopsy.

Senator DOLE. It is a little late then. [Laughter.]

The CHAIRMAN. That is why doctors used to speak only Latin.

Senator DOLE. I think that is very helpful. There are other exam-
ples, too. In other words, you are su tgesting you could do it for
probably the cost of about $200. But if you wanted to go the full
;a_nge for protection you would have to spend another $500. Is that
air?

Dr. CLEAVELAND. I think you would be up in the several thou-
sand extra if you wanted to go all the way and make your case as
lit’ilgation proof as you could possibly construct it.

he CHAIRMAN. But you are also sayin§1 that the probability of
definite information does not rise that much.

Dr. CLEAVELAND. It improves. .

The CHAIRMAN. Improved.

Dr. CLEAVELAND. But it is never 100 percent full proof.

Dr. BRENNAN. A better example might be with a caesarean sec-
tion. Doctors are very worriecf obstetricians, about being sued.
Often the safest thing to do if the monitor strips look bad for the
infant is to go ahead and do a caesarean section.

It has been demonstrated that independent of all other factors in
areas where there is high litigation, there is more C-sections. So
what you see is the affect of litigation driving up the C-section
rates. The C-sections obviously cost a great deal more, probably
three times as much as the normal vaginal delivery would.

So the doctor is trying to be safe and as a result driving up
health care costs.

The CHAIRMAN. And that was your research in New York?

Dr. BRENNAN. That came out of our research in New York. There
is not much—there are a lot of analogies and anecdotes about de-
fensive medicine. But it is very difficult to demonstrate defensive
medicine at the level of empirical research.

The CHAIRMAN. But you found such an incident?

Dr. BRENNAN. This we did find and the OTA has made several
other efforts to try to track down defensive medicine.

Senator CHAFEE. Could you give a dollar figure, just for examﬂle,
on a C-section versus a normal delivery, just as an example of what
you are talking about in dollars.

Dr. BRENNAN. You mean, how much does it cost to do a vaginal
delivery as opposed to a C-section? :

Senator CHAFEE. Yes.
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Dr. BRENNAN. I cannot give a very accurate one. I would say
probably the difference between $1,600 and $3,200. But that varies
a great deal from State—to-State.

Dr. NILES. I can answer that for you, Senator Chafee. A C-sec-
tion, as far as the physician fee, many insurance carriers are now
paying you the same reimbursement for a vaginal delivery as they
pay for a C—section. The additional cost comes in the additional
days in the hospital. Those are the costs that probably run maybe
another—you just double whatever the hospital rate is. That would
be the number different.

So if the.hospital stay, say, is $1,000, it would cost you another
$2,000 to affect a C-section. But as far as the physician reimburse-
ment level, it is essentially the same cost. :

N"{‘he CHAIRMAN. To a layman that is a coherent response, Dr.
iles.

Dr. NiLEs. All right.

The CHAIRMAN. You spend an extra day in the hospital because
you have had an operation.

Senator CHAFEE. Well, I am surprised at that. I would think that
the physician reimbursement should be different. I mean, a regular
delivery that the doctor wanders in and does not do an awfu%ulot,
from my experience—

Senator DURENBERGER. Mr. Chairman?

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. I am a rank amateur at this, but yester-
day I was a grandfather and I was not there. It happened 1,000
miles away in St. Paul. For whatever reason, the doctor made the
decision that my daughter-in-law would deliver by caesarean.

I can tell you that compared to the delivery for my four sons, the
doctor’s part of this was relatively simple by comparison. 1 think
it took about 15 minutes or something like that.

But you are right, the hospital stay will be at least 3 days and
it depends on the condition of the mother, and the condition of the
delivery.

The CHAIRMAN. Your grandson is in good shape?

Senator DURENBERGER. Granddaughter.

The CHAIRMAN. Forgive me.

Senator DURENBERGER. Granddaughter, 8 pounds, 5 ounces, 21
inches long. The most beautiful baby in the world. Big feet.

The CHAIRMAN. It is definitely above average.

Senator DOLE. How does she stand on health care? [Laughter.]

The CHAIRMAN. Well, congratulations to all concerned.

We will have general conversation after we have two more wit-
nesses. So why do we not ask Dr. Niles who has already joined the
conversation.

Good morning, sir. You are appearing on behalf of the Health
Care Liability Alliance.

STATEMENT OF JOHN HERBERT NILES, JR., M.D,, F.A.C.0.G,,
ON BEHALF OF THE HEALTH CARE LIABILITY ALLIANCE,
WASHINGTON, DC

Dr. NILES. Good morning, Mr. Chairman and Senators. I just
want to make one personal comment. Senator Moynihan, you spoke
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at my graduation from Medical School at Howard University. We
will not say how many years ago that was.

The CHAIRMAN. No need for either of us, yes.

Dr. NILES. And I worked with—probably Senator Durenberger
does not remember, we did some——

The CHAIRMAN. He does, indeed, remember, sir. He was insistent
that you appear.

Dr. NILES. That we did some hearings on infant mortality here
in the District of Columbia at Providence Hospital.

And we have had discussions with Senator Hatch on this issue
as well. So I feel a little more comfortable—not a lot—but a little
more comfortable seeing so many familiar faces.

First, I want to thank you for the opportunity to testify. I am
John Herbert Niles, M.D., a solo practitioner in private practice
here in the District of Columbia, and a Board Certified Obstetri-
cian/Gynecologist. I have been in practice for the East 24 years.

I would like to discuss in my brief time that I have been allotted
two issues—access to care and fairness as it relates to the health.
care reform legislation. Our written statement has been supplied in
advance.

The CHAIRMAN. And will be placed in the record.

{The prepared statement of Dr. Niles aplpears in the appendix.]

Dr. NiLES. All of the associations that 1 am currently a mem-
ber—the American Medical Association, the National Medical Asso-
ciation, and the American College of Obstetricians and Gyne-
cologists—have endorsed or supé)orted components of comprehen-
sive mgdical liability as described in President Clinton’s Health Se-
curity Act.

The most significant proposal is missing in the President’s plan,
and that is a cap on non-economic damages. I support a cap of
$250,000 which is in the current limit imposed in California and
also is listed in the Chafee-Thomas bill.

As an obstetrician and especially that as a high risk for potential
and neuroloFical injuries, the absence of a cap on non-economic
damages will not contain the costs of health care liability pre-
miums for my specialty. I was very interested in hearing the com-
ments made earlier in testimony that it has been demonstrated
that is a valid determination in reducing premiums.

Universal access to health care is the stated major component of
health care reform as presented by the President and Mrs. Clinton,
Efrticularly the access to quality prenatal care in a nation with the

ighest infant mortality rate in the industrialized world that re-
quires the services of hiihly trained and experienced practitioners.

In studies performed by the National Academy of Sciences, the
Southern Legislative Conference, and our own District of Columbia
Intergovernmental Relations Affairs Office have concluded that
“the availability of OB providers is decreasing and this decrease is
having a disproportionate affect on the availability of obstetrical
care for poor women and Medicaid patients.”

I will also quote directly from the Southern Leadership Con-
ference study which was performed and completed in June of 1990.
In that summary they state, “Additional tort reforms have been
partly successful in some States in ensuring the availability of
medical malpractice insurance and in limiting costs and increases.
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Current tort reforms have not stemmed the exodus of obstetrical
providers from the field and some solution is needed to ensure that
pregnant women have access to good prenatal care.”

The CHAIRMAN. Dr. Niles, if you do not mind and interruption,
you said exodus.

Dr. NILES. Yes.

The CHAIRMAN. People are leaving the field?

Dr. NILES. That is correct.

The CHAIRMAN. We have not heard that before.

Dr. NILES. And 1wiTou will see in our testimony it is documented.

The CHAIRMAN. Not just people are not entering, but people are
actually leaving.

Dr. NILES. Well, the entering is a problem. It is a lot easier to
document those that are leaving because people have indicated in
surveys from the American College that they are curtailing gractice
and leaving at an earlier age than they would otherwise because
of the situation.

Next, I would like to discuss the issue of fairness. The current
hodge-podge of medical liability laws in different States is unfair

1 physicians and there needs to be a uniform national legisla-
tion so that, for example, the OB physicians in the District of Co-
lumbia do not pay twice as much in malpractice premiums as phy-
sicians in the State of Virginia currently pay or 40 percent more
than the physicians in the State of Maryland currently pay.

The physicians in Florida, costs for liability far outweigh the
costs in the State of South Carolina. |

I will give a personal example of an additional point as it relates
to fairness. Currently the statute of limitations varies from State-
to-State and there are about 30 States that have varying degrees
of statute of limitations.

However, the District of Columbia which has no tort reform at
all, has no statute of limitations, the statute currently is 21 years
for birth-related cases. It would be 3 years for any other incident,
but 21 years for birth-related.

Three weeks ago I received a letter from our hospital Medical
Records Department advising me that a law firm had requested the
medical records on a baby I delivered in December of 1973. I do not
have in my possession a copy of that chart.

The CHAIRMAN. Did everybody hear that?

Dr. NILEs. I have the letter right here.

The CHAIRMAN. Would you place that in the record?

Dr. NiLEs. I sure would. The only thing about confidentiality, 1
do not want to get sued for giving the information out.

T]he CHAIRMAN. Well, then do not place it in the record. [Laugh-
ter.

Dr. NILES. But certainly someone will advise me, and I will ask
staff to advise me on how we can correct that so that we can docu-
ment that fact.

I do not have that particular patient’s chart in my possession.
Fortunately, Columbia Hospital has maintained a copy on micro-
film of that medical record and the delivery turns out to be un-
eventful. I feel a lot better after reviewing the chart, seeing that
it was a normal vaginal delivery, APGARS of 9 and 10. There was
no problem.
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In the 24 years that I have been in practice, I have had one mal-
practice action against me. It was brought back in 1982 and it was
not an obstetrical case.

Senator CHAFEE. It was not?

Dr. NILES. Not an obstetrical case.

Next, under the fairness issue, particularly as it affects providers
under the proposed health care reform is the following fgcts. Be-
cause of cost containment factors in current managed care, there
are increasing attempts to contain provider reimbursements, in
spite of continuing increases in our overhead costs, such as liability
insurance, employee salaries and even rent.

As a minority physician provider, these increasing costs particu-
larly impact on my ability to continue the practice of high risk ob-
stetrics. Many minority practitioners receive reduced reimburse-
ments because they have historically and uniformly provided care
to low income patients, including Medicaid patients.

I would urge the Congress in their deliberations on health care
reform legislation to please place in the final legislative provisions
that would significantly address health care liability so physicians
can continue to practice in the new cost containment environment.

I would urge the Congress to enact health care liability legisla-
tion based on the California model and proposed provisions in the
Chafee-Thomas bill, interestingly co-sponsored by Senator Dole,
Senator Hatch, Senator Danforth, Senators Grassiey, Durenberger
and Boren.

The CHAIRMAN. You are doing very well there.

Dr. NILES. Thank you, Senator. [Laughter.]

Again, thank you for giving me the opportunity to share these
views. | would be happy to answer whatever questions that I can.

The CHAIRMAN. Thank you, Dr. Niles.

And now for the defense. I think Mr. Corboy is Chair of the Spe-
cial Committee on Medical Professional Liability of the American

/ Bar Association and appearing on their behalf. Good morning, sir.

T

\ STATEMENT OF PHILLIP H. CORBOY, J.D.,, CHAIR, SPECIAL

Ll

i

COMMITTEE ON MEDICAL PROFESSIONAL LIABILITY, ON BE-
HALF OF THE AMERICAN BAR ASSOCIATION, CHICAGO, IL

Mr. CorBOY. Thank you, Mr. Chairman and other Senators. You
have described me accurately as Chairman of the Special Medical

- Malpractice Committee of the American Bar Association. But I

think it would be somewhat discourteous to all of you, and some-
what disarming to those who know me, to not also inform you that
in addition to that hat I may have some horns.

Those horns are supplied by my identity as a Plaintiff’s personal
injury wrongful death lawyer. I engage every day on a daily, week-
ly, monthly basis representing Plaintiffs whose husbands have ei-
ther been killed, or they themselves have been maimed, or they be-
::iome fatherless. So I want you to know that my bias was not hid-

en.

By the same token, the American Bar Association has been on
record since 1972 for universal health care and availability to ev-
erybody in the country, despite absence of income, despite poorness
or wealth or anything else. So we are not new to this subject.
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With reference to the tort si:stem, we are not Johnny Come Late-
ly to that area of the law either. In 1986 a special committee was
appointed to study the medical malpractice issues with no anticipa-
tion that there would be federalization of that issue. That went ge-
fore the 380,000 representative government of the ABA and came
out with the conclusion that yes there was some room for improve-
ment, but it should not be done on a Federal level, that if any im-
provements were needed, if they were needed, they could be done
by the States.

Subsequent to that, specifically I believe, in 1987, there was an
Action Commission To Improve Tort Liability System'appointed in
the ABA. Now the difference between a commission a cf) a commit-
tee in the ABA is that a committee is internal and theirepresenta-
tives of that committee are taken from the 380,000 members at
large. A commission has outsiders in it. They have consumer rep-
resentatives, they have insurance representatives and so forth.

They came out with various recommendations and our House of
Delegates adopted a resolution based on them that is in our report
to you. Not the most undisciplined, not the most obvious was that
recommendation that if there were to be any changes in the mal-
practice law that they be confined to the States’ activities.

Now I this morning would like to point something out to you. I
know it has been a long time since E)rie versus Tomkins, but de-
spite that the Federal Government is not in the common law busi-
ness, at least most of the cases say they are not in the common law
business.

We respectfully suggest that federalization of the medical mal-
practice laws of this country will supply problems, but with no Fed-
eral cause of action. Keep in mind, you cannot go to the Federal
court unless diversity exists and seek remedy if you are an injured
person.

The problems of the 55 States, and Districts, and territories su{)-

lied by national law, I suggest, will be unsurmountable. We would

starting from scratch with what would actually be a Federal

statutory law imposed upon the common law of the 55 States and
territories. )

Keep in mind also that the last arbiter of those issues would be
the Supreme Court of the United States. The Supreme Court of the
United States would be determining attorneys fees. The Supreme
Court of the United States would be determining guidelines. The
Supreme Court of the United States would be determining whether
there was or was not negligence, and whether there was or proxi-
mate cause.

I do not think the Supreme Court of the United States wants
those issues. I respectfully suggest that the Federal District Courts
do not want malpractice cases. They do not want any diversity
cases. They would like to get rid of the whole shebang.

So I respectfully suggest to all of you that medical malpractice
laws be Ie& to the States. They have done a good job of it. They
understand the local customs. They understand the local needs.
And I respectfully suggest they have done a good job of it. )

Many of the reforms suggested by all of the bills from Mr. Clin-
ton’s bill, Mrs. Clinton’s bill, excuse me, all the way down to Sen-
ator Chafee’s bill. ’
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Senator CHAFEE. Please do not say all the way down to. [Laugh-
ter.]

Across to.

Dr. CorBOY. Also, Senator, I have indicated another bias. I'm a

Democrat. In any event, whether it is up or down, I respectfully
suggest that the States can do it.

Senator DOLE. Would you put in the record what the States have
done? That would be helpful.

Dr. CorBoy. Well, I can give you the American Medical Associa-
tion’s report and that of the OTA on what was done. I am one of
those lawyers that does not know how to turn pages. I can give you
a list of all reform State-by-State.

I might point this out to you,and I say this with complete respect
for the doctors——

The CHAIRMAN. We will place that in the record.

[The information appears in the appendix.]

Dr. CorBoY. I point this out to you. I do not understand at all
the term defensive medicine. I say this recognizing that I will be
criticized all over by anybody hearing this. I respectfully think de-
fensive medicine is malpractice. If the only reason to give a proce-
dure is to allay the fear of malpractice, it should not be done.

Incidentally, the tests that the doctor here suggested a few mo-
ments ago that he gives because his patients want them, if he gives
those tests and something bad happens, yes, that patient is going
to sue him and he should sue him or she should sue him.

The CHAIRMAN. You mean Dr. Cleaveland?

Dr. CORBOY. Yes, sir.

I do not believe there is any plausity of obstetricians in the coun-
try. We have the figures which indicate that in 1980 there were
10,000 new obstetricians who received certificates. As of July 1991
there were 25,000 Board Certified physicians, obstetricians, gyne-
cologists. I do not think there is a shortage of obstetricians. There
may be a shortage of obstetricians in Kayro, Illinois. There may be
some in some rural areas. But there are no shortage of obstetri-
cians where obstetricians can deliver babies and be paid for it.

I also respectfully suggest that the question of caps is a red her-
ring. If doctors are afraid to practice medicine without engaging in
defensive medicine, if they are told that the most plaintiffs can get
for pain and suffering awards is $250,000, are they going to stop
that defensive medicine? I query that. Are they going to say only
because my damages are limited now I am not going to engage in
it or are they going to continue to inform insurance companies that
they are going to engage in defensive medicine.

I also suggest to you, look carefully as to who pays and who ben-
efits from the costs of this term defensive medicine.

Am I over?

The CHAIRMAN. I think, sir, if I could say, why do you not stop
there and we will questions in which you join in the responses.

Dr. COrBOY. I thought you were going to give me the time they
did not use. [Laughter.]

The CHAIRMAN. I think if I needed a lawyer in Chicago, I would
know where to go.
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Senator Dole, you have an amendment on the floor and you have
tﬁ_en al;le to stay longer than you wish to. Would you like to pick

is up?

Senator DOLE. I had not heard that before, that if you practice
defensive medicine that it is malpractice. Is that what you suggest?

Dr. CorBOY. I use that kind of classic term, yes, sir. I believe
.tz}’at defensive medicine is malpractice. if it is not needed, why do
it?

Senator DGLE. So you would not do anything on a Federal level.
But if we do something anyway, what would you suggest, even
though you would not recommend it?

Dr. CorBOY. On defensive medicine?

Senator DOLE. No, on the whole issue of malpractice reform.

Dr. CorBoY. Well, I would respectfully suggest that the States be
allowed to handle their own problems.

Senator DOLE. But we may not agree with that. We may do
- :_omgthing. If we did something, what would be your recommenda-

ion?

Dr. CORrBOY. In the tort system?

Senator DOLE. Yes.

Dr. CorBoY. Well, my recommendation, again, I respectfully sug-
gest just leave it alone. I do not think you need it. I do not thin
the 55 States, territories and Districts need federalization of the
tort system. The States are doing a fairly good job of it now. Those
that have rejected caps have rejected caps for a variety of reasons.

In my State caps have been declared unconstitutional. Other
States have determined that caps are constitutional. California, by
the way, and Massachusetts, have caps. But the cost of per capita
personal medical care, even though they have caps in those two
States, has not only appreciably increased, it has doubled.

There is no relationship between putting caps on damages and
having medical care reduced.

Senator DOLE. Did you happen to watch, I think about a year
ago, 60 Minutes had a piece on physicians who had left the practice
of medicine. One opened a pet store and they did a variety of
things just to get away from these what are termed depressive,
devastating lawsuits. Did you happen to see that?

Dr. CorBOY. No, sir. But if the lawsuits were devastating, it
means that the people were very, very badly hurt.

I do not know of any doctor who has left the profession. There
may be some, I do not know of any doctor—and keep in mind, this
is the kind of work I do day in and day out. That does not mean
that other lawyers in the ABA do not disagree with me. I just hap-
pen to be one vote in the committee that came with these results.
Perhaps I was more persuasive than others, but I only had one
vote.

But in any event, I do not know of one doctor, certainly in my
community, that has been forced out of the practice of medicine be-
cause of a malpractice lawsuit. Lawyers do not go after personal
assets of doctors. They go after the assets of the insurance company
that charges a premium to defend the doctor and to supply the doc-
tor with a defense.

Senator DOLE. I think it was based on the increase in the pre-
mium. But that may or may not be the case.
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I would like to ask Dr. Cleaveland to respond. I do not want to
get into a big argument here between a doctor and a lawyer.

l’I‘he CHAIRMAN. You got it right in the middle there, a doctor and
a lawyer.

Senator DOLE. I know. Dr. Niles, Dr. Cleaveland.

Dr. CLEAVELAND. I really am somewhat offended that defensive
medicine and malpractice are equated. Defensive medicine is occa-
sioned by the almost weekly reporting in my State of suits seeking
$20 to $35 million of damages against a physician.

Many of those suits play out and nothing ever happens, no action
is ever finalized, no money ever changes hands, except the substan-
tial cost involved in defense.

The public is never informed of those outcomes. It is the re-
minder each month of staggering amounts of money, far, far be-
yond the assets of ghysicians, far beyond the limits of their mal-
practice coverage. One of the realities is the implied or the overt
threat of patients that if you do not deliver a certain service I will
take you to court.

A few nights in the grocery store, a patient I had examined ear-
lier that day said, my hurt hip, you did not examine it. We had bet-
ter do it. I would hate to see you in court. Now that is while I am
minding my own business and shopping for milk and potato
chips—ﬁow sodium potato_chips. That threat is a constant cloud
that is out there that we must deal with.

The public expectation for use of technology is absolutely stagger-
ing. The appetite for the latest and the most exﬁensive knows no
bounds. The media cover the medical miracles. They never tell you
about the cost, nor do they tell you about the risk.

So we are serving as a constant arbiter between the resources of
the insurer, whether it is Medicare or the private insurer, between
our judgment, between our patient demands. But all of it is played
out against this backdrop of malpractice is here to get you.

Senator DOLE. Dr. Niles?

Dr. NILES. Yes, I wanted to comment on four points that the at-
torney made. His issue about the fact that obstetricians are sus-
taining the same, there are 25,000 at list.

In the material that we have submitted with our testimony there
is a report that was completed in June of 1990 by the Southern
Legislative Conference. They state, and I will read directly from it,
“Many OB/GYNs are dropping obstetrics from their practice. In
1982 80 percent of the OB/GYNs in the south atlantic States and
93 percent of the OB/GYNs in the east, south central States prac-
tice obstetrics.” By 1989 these percentages had dropped to 72 per-
cent and 86 percent respectively and this was in 1990.

This is documented. I can tell you that a number of physicians,
even though they are listed as obstetricians and gynecologists, do
not continue to practice obstetrics. It is a phenomenon that hap-
pens with age. As you get older usually you stop doing. But what
we are seeing is physicians stop practicing obstetrics a lot earlier
because of the cost of premiums and many times their families are
com(f]eted or their children are finished school and they just do not
need that additional income and headache.

The other thing that really bothered me, and I do not have to say
this, is the comment that the attorney made with his comment
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about States with their local customs. That reminds me of the civil
rights era when the excuse given for not passing civil rights legisla-
tion continued segregation in the south was, these were our local
customs and they should be honored. I think that is offensive.

The next thing is that the $25,000 cap, I think testimony has al-
ready been given by someone not from the medical field, has indi-
cated that the cap on non-economic loss does make a difference in
the cost of premiums and the cost of insurance.

The problem that we had with the cap is that it is for non-eco-
nomic losses. Nowhere in our legislation or proposed legislation
that I have ever seen is there any suggestion that if there are dam-
ages those damages would not be henored. If it was for a cost for
injury, loss of work, et cetera, but the pain and suffering concept
of non-economic loss needs to have that cap for two reasons.

One is that that value, that number that is given is arbitrary.
It is a jury’s view of the situation. And honestly a cerebral palsy
case that is a very sympathetic type of situation. Fifty percent of
many of these claims that you see in these large judgments are
based upon that pain and suffering provision.

Unfortunately, this is unpredictable in terms of number of cases,
how this is going to occur. If you have a cap, there is some predict-
ability. The actuaries’ insurance company can make that deter-
mination.

What is also interesting is that the trial attorney shares in that
pain and suffering. They get one-third or whatever of that pain and
suffering just as well. If that was all going to the injured party,
that would be one thinﬁ. I think they are only protecting their own
cottage industry with these comments.

Senator DOLE. My time has expired. I just want the record to re-
flect, no one is suggesting that someone who is negligent should
not be held responsible. I think that that is given.

Dr. NILES. Absolutely not.

Senator DOLE. I see our colieague is here, Senator Metzenbaum.
So I will not continue this. But I think there is a tension between
trial lawyers and physicians. I have noticed it as I have traveled
around the country. o

Senator CHAFEE. That is really an acute observation.

Senator DOLE. Yes. [Laughter.]

Dr. COrBOY. Is acute one word, sir, or two?

Senator DOLE. I do not know where you go for your medical
treatment, but I wish you the best. [Laughter.]

The CHAIRMAN. We have just a moment because Senator Metzen-
baum has been waiting patiently. I am going to take the liberty of
asking Dr. Brennan who is an M.D. and a J.D., would you have
any counsel for us in the terms of exchange you have just heard?

Igr. BRENNAN. Two things I would say. First of all, defensive
medicine is very difficult to define, because what is haﬂpening is
something at the margin. You talk about doing more high tech-
nology tests. Patients want them; doctors get paid more if theg' do
them. Doctors are probably a little bit safer if they do them. So it
is difficult to disentangle what is the main motivation.

But at the margin, we do see this defensive medicine effect. I do
not want to tell Mr. Corboy his business, but when we teach torts
at law school we usually think about three different things—injury,
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causation and negligence. There is a lot of inappropriate medical
care out there. Part of it is due to defensive medicine, but inappro-
priate care is not actionable under the tort law unless there is an
injury. So we need to disentangle defensive medicine from meaical
malpractice.

I would make one other point, which is about the sort of inequi-
ties that characterize the malpractice system. Research definitely
demonstrates that patients who are poor are very unlikely to sue.
Patients at the poverty line are one-tenth as likely to sue as pa-
tients who make more than $40,000 a year. So this is a very in-
equitable system.

Unfortunately, the sorts of reforms that are being proposed will
just make it more inequitable because the contingency fee is the
one thing that keeps the poor patient in the play; and if you de-
crease the contingency fee, you decrease their ability to sue.

q Tc}lle CHAIRMAN. That is a very clear answer and a dilemma in-
eed.

Senator Hatch?

Senator HATCH. I am very interested in this as you can all tell.
Ms. Corrigan, your particular studies only consider direct costs.
They do not consider the costs of defensive medicine.

Dr. CORRIGAN. That is correct.

Senator HATCH. But you are going to continue to study this?

Dr. CORRIGAN. The final report will be out in the summer.

Senator HATCH. We have not defined this very well. You know,
the AMA indicates that there might be a $30 billion defensive med-
icine cost to society this next year, at least that is my recollection.
It was $25 billion last year.

If the AMA admits to $30 billion in unnecessary defensive medi-
cine, then you have to ask yourselves how much must it really be.
I have heard estimates anywhere up from $100 billion a year.

That trend started in the 1960’s, I guess, or late 1950’s when the
doctrine of informed consent was overruled. I think it was in Penn-
sylvania.

Up until that time, the standard of practice in the community
was the basic standard. But when that was overruled, then the ad-
vice of all defense lawyers with regard to medical liability became
that you had better do everything possible to have everything in
your history. If you do get sued because of a bad result, even
though you have done everything scientifically possible to try and
have a good result, then you at least have that history that will
show you have tried everything.

And, consequently, now doctors are overdoing an awful lot of pro-
cedures that are not totally necessary. It is like Dr. Cleaveland has
indicated, you could be criticized for not having conducted every
one of those procedures if you did not have them all documented
in your history. Right?

Dr. CLEAVELAND. That is correct.

Senator HATCH. And if you did get into a situation where a bad
result occurred, not because of any fault of yours, but just because
medical science is not an exact science, you would find yourself at-
~ tacked if you had not done any one of those things, right?

Dr. CLEAVELAND. That is correct, yes.
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Senator HATCH. Now I have a lot of regard for Phil Corboy. I
think he is one of the finest trial lawyers in the country and cer-
tainly one of the best plaintiffs’ lawyers in the country. We have
been friends for a number of years. I recognize his viewpoint.

The glaintiffs’ trial lawyers play a very significant role; they help
to weed out people who are not good in the medical profession, peo-

le who should not be doing surgery, people who might not be pro-
t;citqnt doctors. That is a very good consumer alternative from time

ime.

On the other hand, I do not think anybody denies it has gone
way too far. I have chatted with Dr. Niles and we agree—and, Phil,
you need to know this—there are sections of this country where
you cannot find an obstetrician/gynecologist to deliver children.
They just will not do it because of the liability and the high cost
of medical liability insurance approaching $85,000 and $90,000 a
year.

You have to deliver an awful lot more babies than they can de-
liver to be able to pay that for insurance, plus office expenses and
make a halfway decent living. So a lot of them are going out of the
{)rofession. A lot of gynecologists refuse to deliver babies today and
imit their practice to gynecology.

So there has to be a happy medium here. What I am concerned
about with 900 medical mafpractice lawsuits filed today, the aver-
age settlement $300,000 to $500,000, something has to be done.

We all know that juries do “run away.” They tend not to feel em-
pathy for the doctor as much as they do for the patient who has
the bad result. That is why the theory of cafs has come into being.

This is basically a general question to all of you—if we go to a
full-blown medical liability approach similar to that in Senator
Chafee’s bill or any other number of bills here and we do every-
thing we can to enact it. Do you agree with my contention that
there would not be much cost savings in the first year or so? But
it would lead us to standards of practice in the community, the
meaning of which would alleviate liability, that would over the long
run save billions of dollars.

That is something I absolutely know is true. Now the question
is whether we want to do that, whether we should adopt the posi-
tion of Mr. Corboy who says leave it alone, let the States handle
it and they are going to do this if we do not do it in an effective
way. Or should we do something about it from a Federal stand-
point since the Federal Government is paying a very, very high
share of the cost of medical care, a good percentage of which costs
goes for medical liability insurance, which in some cases cannot
even be obtained.

So who disagrees with my observations? I would like to start
with you Dr. Niles.

Dr. NILES. I would not disagree with your observation. But I
would also like to suggest in the testimony that we did supply a

aph that demonstrated how the affect of caps in the California
egislation has contained——

Senator HATCH. Brought down the costs.

Dr. NiLEs.—health care costs, malpractice costs. It has not re-
duced it. It has contained it. Compared to the District of Colum-

bia——
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Senator HATCH. If it has contained it, it has brought them down.

Dr. NILES. It continued to rise in the District of Columbia be-
cause we do not have any caps.

Senator HATCH. Right.

Dr. NILES. So there is enough data to support that it will contain
the costs and it would be significant if we cﬁd have caps.

Senator HATCH. All right.

Dr. NILES. And I do not believe the individual States—and I will
speak for the District of Columbia, our City Council, has three trial
lawyers that are members of the Council, and it is unlikely that
we would ever have any tort reform in the District of Columbia.

Senator HATCH. We will go right across. Ms. Corrigan, Dr.
Cleaveland, Dr. Brennan.

Dr. CORRIGAN. Senator Hatch, I am only confused about where
the savings are going to come from in the long run.

Senator HATCH. My point is that I believe it would lead to stand-
ards of practice, the meaning of which would alleviate liability.

Dr. CORRIGAN. In other words, reductions in defensive medicine?

Senator HATCH. Right. Because then the standards of practice
would say, he does not have to do every one of those procedures.
In fact, this may be the best procedure undz. this set of cir-
(ciumstances. By doing that you would count ou: c¢'vs or three proce-

ures.

For instance, if a person gets in an automobile accident, gets hit
from behind, and he or she has a muscle strain. The treatment
used to be to provide muscle relaxants, and tell the patient to get
bed rest, come back in a couple of weeks, if it has not helped you,
we will go further.

Now if the patient walks in, in many cases, there is an imme-
diate CT scan. If that does not work, then an MRI and then the
tests go on from there. By the time the patient gets through, what
used to cost $20 is now $2,000 and $3,000, just like you described
in your cardiovascular example.

Dr. CORRIGAN. I would like just to make two comments. First,
there is no good evidence so far about the cost of defensive medi-
cine.

Senator HATCH. That is because nobody has really gotten into it.

Dr. CORRIGAN. Yes. And there is no evidence yet on the link be-
tween malpractice reform and physicians’ clinical practices. Those
are two questions that I cannot address any further today.

Senator HATCH. All right.

Dr. CLEAVELAND. Senator Hatch, I am afraid that unfortunately
our present malpractice system does not weed out incompetence. In
fact, the settlements in the cases in my State seem to bear no rela-
tionship to identifying such individuals.

Only when we have a quality assurance system that empowers
among others the physicians to help police quality of care do we
solve this. I want to see us save dollars and lives and reduce our
unldue reliance on a very expensive, and sometimes hazardous tech-
nology.

In my State, for instance, it would be logical that the State Li-
censure Board should be able to lift the licenses or suspend licenses
of physicians who do not practice well. Their attempts to do so are
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often tied up in the courts because it is seen as a mechanism of
depriving a physician of a livelihood. So we have a log jam there.

f practices are profiled regionally and we identify the outliers,
the physicians who do not have a predicted outcome according to
guidelines, then we can seek to intervene with education and ex-
pose that person to upgrades in their medical background.

I would like to see us get to prevention. The present system does
nothing to prevent unfortunate outcomes in medical therapy. Edu-
cation will. A nationally applied quality assurance program will.
That is the goal toward which we all must work.

Senator HATCH. Dr. Brennan.

Dr. BRENNAN. Well, I think we are missing an opportunity here
because basically premiums are around $10 billion and the range
of estimates for undefensive medicine is $10 to $20 billion. So that
is $30 billion. Now the costs——

Senator HATCH. That is if you accept those figures. There are a
lot of people who do not accept them.

Dr. BRENNAN. There are a lot of people who do not.

Senator HATCH. Who pay the bills.

Dr. BRENNAN. But just to give you a sense of the sort of validity
of those, former-Vice President Quayle says it is $15 billion. So
there are a lot of people who are within that range.

Senator HATCH. I would not cite him as an authority. However,
I have to talk in terms of trial lawyers and doctors who have really
studied this and people at HHS and elsewhere who have estimated
it is well over $100 billion.

Dr. BRENNAN. In any case, we know that the costs of medical in-
juries themselves is somewhere around $60 billion today. So those
estimates are much higher than the estimates of the premiums and
the costs of defensive medicines. I want to agree with Dr.
Cleaveland: that the critical thing has to be prevention. You are
not going to get prevention out of the present system; and you are
not going to get prevention out of the reforms that are proposed.

You need to think about other methods for going about address-
ing medical injuries. Because the doctors hate the system so much
that the signals that the tort system sends are never heard. So
they were not getting the kind of deterrence out of the tort system
that we should.

Senator HATCH. What about pushing toward the standards of
practice in the respective medical professions, would that lead to
more deterrence, moriﬁeer review, more prevention?

Dr. BRENNAN. I think that is very important, but I do not think
that is going to come through the malpractice track. I think what
you have to do is think about what you are going to do about the
medical injuries that are occurring today.

We are silently absorbing the costs of most medical injuries, the
overwhelming majority of which are preventable. But physicians
are afraid to undertake these prevention strategies because of the
warfare between doctors and lawyers and medical malpractice.

Dr. NiLES. Senator, I think the study that has been done in
Maine where they are using guidelines in relation to their insur-
ance situation could be—and they are doing a pilot study on that
and that information using guidelines. I personally believe that at
our hospital we have already instituted guidelines. I think that
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what you have already said is, if there are a set number of param-
eters that the doctor follows, he follows those things, then he will
feel more comfortable that he has followed those things and will
not add additional layers if the community can then determine
within that facility what they want to do.

That certainly would be helpful. If that wants to be included as
Fart of the package with prevention as a suggestion these guide-
ines be formed, I believe a physician would accept that.

Senator HATCH. I am sorry to take so long. Mr. Corboy?

The CHAIRMAN. Mr. Corboy, you have the final rebuttal.

Dr. CorBOY. Thank you. Let me take 30 seconds of Senator
Metzenbaum’s time. I do this for a living—13 percent of my prac-
tice is devoted to malpractice; 87 percent of it is airplanes, rail-
roads, FELA work, et cetera.

There is a reason why the percentage is small. Most doctors are
not negligent. Also the costs of litigation, not attorneys fees, is
quite high. So I agree there are a lot of cases that never reach the
courts. But be that as it may, the only way to test the cost of medi-
cal malpractice litigation is to look at the premiums.

We are not talking about anything other than the premiums that
medical providers spend in the defense and in the delineation of
the responsibilities to the courts. Less than 1 percent—if it is $9
million I think you are pretty correct—three-quarters of 1 percent
of the costs of medical care in this country is in the form of medical
malpractice premiums.

Now that results, by the way, and I think we may have lost
something in this whole area of discussion this niorning, today
under this haphazard system, under this intemperate system,
under the system which nobody is happy with, the doctors and the
hos;;itals are winning two-thirds of the cases in which they go to
trial.

From 65 to 75 percent of the cases the juries turn them away.
They are not held responsible.

Senator HATCH. With good reason.

Dr. CorBOY. Pardon, sir?

Senator HATCH. With good reason in many cases. With good rea-
son.

Dr. CorBOY. There is no negligence.

Senator HATCH. That is right.

Dr. COrRBOY. We have to have some assumption the juries know
what they are doing.

Senator HATCH. That is right.

Dr. CORBOY. So they find the doctors not negligent in two out of
three cases. Now would it be nice if they found them on 90 percent
not negligent? Of course. But this is not a perfect world. I do not
know why doctors, nor lawyers, should get any preferential treat-
ment in the courthouse. ,

By the way, I do not understand—I am completely uninformed—
as to the language, a $20 million lawsuit. There are no lawsuits in
38 States of the country which are allowed to state the addendum.
In 38 States in the country, when a negligence, malpractice lawsuit
is filed they are not allowed to ask for a specific sum of money.
That is up to a jury. ; ’
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Dr. NILES. I do not know where you come from, sir. That is what
is in the pleadings. I have seen them all the time.

Dr. CorBOY. They cannot put it in the pleadings.

Dr. NILES. Well, it is in there.

Senator HATCH. He is talking about in D.C.

Dr. NILES. It is in there.

Dr. CORBOY. Well, then the lawyer should be disbarred.

The CHAIRMAN. Doctors, gentlemen, we have another panel, we
have another Senator.

Now, Senator Chafee, you are next, then Senator Grassley.

Senator CHAFEE. I thought I was here first.

The CHAIRMAN. Senator Grassley, you were here second. Forgive
me.

Senator GRASSLEY. Yes. So far we have not made any mention
of what the President’s health care plan does in this area. I kind
of wish we would have had a witness from the administration to
come up here and defend that program.

I do not know whether any of you were on President Clinton’s
secret health care task force or not. But if you were then you can
really fill us in because I would like to know what went on there.
But I am interested in the views that any of you might have on
that specific plan in regard to three areas—one, the collateral
source rule; the limit on attorneys fees; and the requirement for ex-
hausting ADR before you get into court.

So I would ask any or all who want to comment on any of those
three areas to do it, not in too great a length, but I would like to
have your view. :

Dr. CorBOY. I can start out, Senator. As far as ADR is con-
cerned, the American Bar Association is 100 percent in favor of
ADR. There is absolutely nothing wrong, as a matter of fact it is
beneficial.

In Detroit, Michigan they have mandatory ADR in every case. In
Detroit, Michigan the cases get to trial in a year-and-a-half. In Illi-
nois, we do not have mandatory of any type. We, too, have ADR,
but not mandatory. It takes 3 years in Illinois. I respectfully sug-
gest and make the finding, if I am allowed to, that ADR will weed
out cases that should not go to trial. We all know that in every
large community in the country, 5 percent of the cases that are
tried are the maximum that go to trial. The rest are all settled or
disposed of on the pleadings.

So we will improve the system by getting those 5 percent to trial
in the courts if as we believe in the ABA, some type of ADR is im-
posed upon the system, and that it will help weed out those cases
that are going to be settled or dismissed for legal reasons long be-
fore getting there.

Now you can have mandatory ADR but it cannot be binding be-
cause we have a constitutional provision of a right to trial by jury.
So if we are talking about ADR, I also do not believe it should be
before trial. Why? Because if it is before trial, it is one more level
that has to be utilized and has to be dissipated before getting to
the court system.

I think the best way to handle ADR is to have it after suit is
filed, and to have a mandatory ADR before going to trial. It will
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weed out hopefully those cases with reference to those that would
be settled.

Concerning a limit on attorneys fees, many States have had that
already. In the State I live in, fees are as follows in medical mal-

ractice cases. It is one-third of the first $150,000. It is 25 percent

etween $150,000 and $1 million and it is 20 percent if over $1 mil-
lion. If the Congress of the United States sees fit to have attorneys
fees at one-third and preempts the States, I would hazard that
most lawyers will not complain about it.

I think I have to be very blunt with you, most malpractice law-
yers do not charge a third. It just does not happen. The market-
place takes care of it. Long before there was a mandatory attorneys
fees aspect in our legislation, we were charging less on larger cases
because that is what the traffic requires.

With references to the collateral source rule, we have mixed feel-
ings about that because I am not so sure what is going to happen
if there is universal medical care. If everybody has got medical in-
surance, I do not know what it means. My guess is that what it
would mean is there will be subrogation rights. If you have sub-
rogation rights, you do not need a collateral source rule.

Why? Because the insurance company is going to get paid back
out of the corpus it has created either by a settlement or a
satisfactional judgment.

If you have a plain, ordinary collateral source rule, however, I
see some problems. An insurance company has accepted premiums.
They have paid on those premiums. They have accepted premiums
all those years. In many cases, it is part of the union contract. In
other cases, it is a voluntary contribution made by a potential vic-
tim, whether it is an automobile case or whether it is a product li-
ability case, whether it is an airplane case or a railroad case or
whether it is in medical malpractice.

I think it is a little bit unfair to just plain say that a person who
has a collateral source should have that collateral source admitted
into evidence to diminish his damages.

Carrying it to extreme, if my rich uncle, which I do not have, de-
cides to pay my medical expenses, that is a collateral source. I do
not know why an insurance company should have the benefit of
that collateral source.

Senator GRASSLEY. Dr. Niles, particularly.

Dr. NIiLES. You were asking the question specifically about the
Clinton bill. There is no provision for standard liability. There is
no provision for reversion of joint and several liability. There is no
provision or statute of limitation for minors. There is no provision
or statute of limitation for adults. There is no provision for punitive
damages. There is no provision for capping on non-economic dam-
ages.

There is the practice guidelines which we mentioned earlier that
is suggested and very easily supported. The problem with the ADR,
however, is that sometime if this is not mandatory then you are
just spinning your wheels. You go to ADR and then you wind up
going to court anyway. _

Then also the comment about lawyers only make one-third or
less, and included in our testimony we included a Forbes magazine
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article in 1989 which also lists the total income of this particular
witness——

The CHAIRMAN. Which we will put in the record.

Dr. NILES. As well as the fact that it indicates that the patients
do not receive—they receive less than almost a third of what the
total judgment is, rather than the lawyer receiving one-third it is
the reverse.

The CHAIRMAN. Out of concern for our courtesy for our colleague,
Senator Metzenbaum, I am just going to have to regretfully rule
that the last questioner is Senator Che‘ee.

Senator CHAFEE. Thank you very much. I am going to ask you
a couple of 3uestions. I would appreciate it if you would keep your
rgérlxarks and answers brief. Perhaps yes or no, no maybes if pos-
sible.

The questions are as follows. First, I want to say regarding Dr.
Corboy, he who pays the piper has the right to call the tune. The
U.S. Government 1s Kaying a very, very substantial part of the
health care cost in this country, so I think the Congress of the
United States has the right to have some say in this whole subject.

I appreciate the points you have made about complexities of get-
ting the Federal courts into it, but those points are something we
will have to wrestle with and I think it is good that you brought
them to our attention.

In our legislation, the one I am associated with, we have alter-
native dispute resolution required. We further have in our legisla-
tion that if you appeal from the ADR to the courts as you, Dr.
Corboy é)oint out, you have a right +~ under the Constitution to ap-
peal and the courts give you less than the ADR did, then you have
to pay the other side’s attorneys fees. I think Dr. Cleaveland called
this the English rule.

My question is: What do you think of that? Briefly if you would.
In other words, you can appeal, that is your right. If you get less
in the court—this is obviously to cut off frivolous appeals—instead
of giving you a whole new run at the game, if you get less from
the courts that the ADR gave you, you, the appellant, have to pay
the other side’s attorneys cost. Why is that not tair?

Dr. CorBOY. I suppose the most magnificent example of that
would be where the plaintiff got nothing. He appealed or went to
juléy and got nothin%

enator CHAFEE. Right.

Dr. CORBOY. I suggest that nothing ha;g:ens, because people who
are horribly injured and lose their cases do not have any money to
pay the costs of the other side. It just does not happen. That is why
there is no English rule in this country.

Senator CHAFEE. No, but here the reason we usually do not have
an En%lish rule, as you know, is you cannot get a shot. But in m
example you have gotten a shot, you have gotten a shot throug
the alternative dispute resolution process. The arbitrator there,
who obviously is selected by both sides or however the system
works, says this is a case without merit. So you get nothing.

So you don’t like that?
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Dr. CorBoOY. Oh, 7o, I am not antagonistic at all if the ADR is
subtgequent to filing lawsuits so it does not interfere with the trial
on time.

Senator CHAFEE. Oh, no. We are not trying to cut off the rights
to the courts.

Dr. CORBOY. So let us assume that happens and the plaintiff gets
less. I have no problem if there is an R system o? having the
plaintiff in some way or another penalized.

By the same token, if the defendant is hit for more than he has
offered or hit for more than the alternative dispute resolution sup-
plies—let us assume the alternative resolution supplies $100,000
award. And the defendant does not pay it, he appeals or she or it.
And there is a $200,000 verdict. Should not there be a penalty to
make——

Senator CHAFEE. Absolutely.

Dr. CorBoY. Fine. I have no objection. I have one answer to that
whole thing——

Senator CHAFEE. The clock is ticking here.

Dr. CorBoY. The answer is called prejudgment interest.

Senator CHAFEE. That is too complicated for me. What is the
next one?

Dr. BRENNAN. Mandatory non-binding arbitration is useless. It
only increases attorneys fees. That is why Dr. Corboy can accom-
modate it. If you put this modified English rule in place it will give
the ADR some teeth and it will be at least an interesting trial.

Senator CHAFEE. Dr. Cleaveland, you said you were for it?

Dr. CLEAVELAND. Yes.

Senator CHAFEE. Thank you. Ms. Corrigan?

Dr. CORRIGAN. I think as long as the ADR was a fair process. But
I think it is important to keep it——

Senator CHAFEE. Well, we can hardly describe our program as an

"unfair process. [Laughter.]

Dr. Niles.

Dr. NiLES. Yes, I would support it.

Senator CHAFEE. Thank you very much. Next. Under our pro-
gram we say there are punitive damages, but only half of the puni-
tive damages go to tiie plaintiff. The other half goes to where you
all say you want to see something happen, and that is that it goes
to the State for a retraining program for doctors so we will not
have doctors making these errors.

Dr. Corboy, what do you think of it?

Dr. CORBOY. In our State, Senator——

Senator CHAFEE. No, just what do you think of it.
m_Dr._ CoRBOY. I think it is a good idea because that is the law in

inois.

Senator CHAFEE. All right. That is the law now in Illinois?

Dr. CORBOY. Yes, sir, only not the figure of 50 percent. A portion
goes to the State Rehabilitation Department.

Senator CHAFEE. All right. How about the portion that does not
go to the State Rehabilitation?

Dr. CorBOY. I wanted to say something else, but you would not
let me. We do not have punitive damages in Illinois for doctors.
You cannot sue a doctor in Illinois for gunitive damages.

The CHAIRMAN. Hurry. Dr. Brennan
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Dr. BRENNAN. It is a very good compromise on the punitive dam-
age question.

Dr. CLEAVELAND. It is a strong compromise. If later there is one
minute I would like to tell you about an experiment in Tennessee.

Senator CHAFEE. There is not. I am sorry, there is not.

The CHAIRMAN. For the record, send it in.

Senator CHAFEE. Ms. Corrigan?

Dr. CORRIGAN. Punitive damages are not a large problem, but I
guess it is a good way of dealing with this.

Dr. NILES. Yes.

Senator CHAFEE. Thank you. I would just like to say this in an-
swer to one of the points here. I think Dr. Cleaveland will back me
up. The statistics may show that many of the suits against doctors
do not succeed as you were pointing out, Mr. Corboy, but I do not
think that brings up the anguish that a doctor or any defendant
goes through when a suit is brought. And I do not think it is ade-
quate to say, oh, a lot of these suits are frivolous and do not end
up with any payment anyway.

Every doctor I have talked to says it is a horrible experience to
go through. I just do not think we ought to casually dismiss that
point and go on statistics that show only why X percent of the re-
sult and the judgment against the doctor.

Dr. NILES. And many of them are settled before they get to trial.

Senator CHAFEE. Many of them are settled. But the grief and the
pain and the difficulties for the defendant—and it is not just doc-
tors that are a defendant—any defendant finds this very—

Dr. CORBOY. I was going to suggest that. I have been sued and
I did not like it.

Senator CHAFEE. No, nobody likes it.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Chafee. Now we
have to contemplate the fact that after two centuries of freedom we
are reverting to English rule. Senator Conrad wants a last ques-
tion.

Senator CONRAD. Yes, thank you, Mr. Chairman.

Dr. Brennan, you testified that in the cases that you have looked
at 80 percent had no adverse medical event or negligence. I think
' most Americans would say they clearly want to have a right to sue
in cases where they have been injured, in cases where there is neg-
ligence. But again, your finding is that in 80 percent of the cases
you looked at there was no adverse medical event or negligence.

My question would be, my understanding is, in Canada there is
a higher threshold to be able to file a suit, that is a higher thresh-
old you have to get over in order to initiate a legal action. Are you
familiar with that circumstance?

Dr. BRENNAN. No, I am not, not that particular circumstance.

Senator CONRAD. Dr. Corboy, are you familiar with it?

Mr. CorBOY. No, sir, I am not. It sounds like a little of the
Keaton O’Connell’s original no-fault law in automobile cases, where
you had X number of dollars before—a threshold system.

Senator CONRAD. No, it is not an economic threshold as I under-
stand it. I understand in Canada there has to be a finding that
there was actual negligence.
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Dr. BRENNAN. They clearly have a higher threshold with the
standard of care, with the deviation from the standard of care be-
fore a suit gets into court. As a result, they have much lower levels
of malpractice litigation.

Senator CONRAD. So you are familiar with that system?

Dr. BRENNAN. I am familiar with the Canadian system, but I do
not this particular doctrinal language which sets that out.

Sena;;or CONRAD. Could you tell me what your reaction is to that
system’

Dr. BRENNAN. Well, there is less malpractice litigation. The prob-
lem with the malpractice system is it is bad on both ends. We have
a lot of cases that are leading to claims in which the doctors did
not do anything wrong. And yet in the cases where the patient is
injured and should have some compensation many times that pa-
tient does not bring a suit or cannot bring a suit.

So it is hard for me to advocate on the one hand let us put re-
strictions in place because so many suits are frivolous, because on
the other hand you have lots of people who are due compensation
who are not getting it. So it would be difficult to say this is an im-
portant reform, because I realize that in addition to the 80 percent
of frivolous cases, only 3 percent of the negligent injuries are lead-
in% to litigation.

o we need a different kind of system that gets patients into a
compensation mechanism, that does not require this device of fight
between the doctor and the patient.

Senator CONRAD. I thank the Chairman. I thank the panel.

The CHAIRMAN. I thank Senator Conrad.

I was going to ask Dr. Niles if he remembers a word of my com-
mencement address at his medical school. [Laughter.]

But I do not think I will take that risk.

Dr. NILES. You were a prophet and what you said has come to
pass about the family. Yes, I do remember your speech.

The CHAIRMAN. You do. Thank you all very much. We have
learned a lot and we thank you all particularly for the data you
have brought. We are going to legislate. I hope we do well. We are
going to be asking you, if anybody wants to send us something in
writing after this, a point iou did not make, or you know tomorrow
morning you say, oh, I wish I had said, will you just please do.

Again, thank you very much. You could not be more open and
helpful. Dr. Corboy, I am sure you are welcome in any hospital.

Dr. CORBOY. I have a son a neurologist.

The CHAIRMAN. There you are. Good for you all.

Our next panel concerns antitrust issues. We welcome you, Sen-
ator. We are very much aware that we had to keep you waiting.
But I am sure you were as interested in the exchanges as we were.

STATEMENT OF HON. HOWARD M. METZENBAUM, A U.S.
SENATOR FROM OHIO

Senator METZENBAUM. Thank you very much, Mr. Chairman and
members of the committee. I want to say I, indeed did come over
to testify before, but I have been told that Senator Harkin was
going to precede me and I thought I had that lag time. Then I
think something happened on that.

The CHAIRMAN. Right.
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Senator METZENBAUM. Be that as it may.

When I appeared before this committee last May a number of
members, including Senators Rockefeller, Baucus and Daschle, and
I am not sure who the others were, but they told me that hospitals
were having difficulty over the antitrust laws.

I indicated that I thought we could resolve those problems with-
out changing the law. I acted on those concerns and 4 months later
I am pleased to report that the Justice Department and the Fed-
eral Trade Commission published guidelines addressing the hos-
pitals most pressing questions.

I am also pleased to say that the American Hospital Association
thanked me publicly for my leadership on that issue.

The CHAIRMAN. Well, good for you.

Senator METZENBAUM. Let me say, Mr. Chairman, that we make
a little headway once in awhile.

The CHAIRMAN. Every so often. You cannot lose them all you
mean.

Senator METZENBAUM. But having said that, let me add a little
bit of discord in this meeting—not brockus discord or raw discord,
but I want to say to the Chairman very respectfully that I really
do not believe that appropriate jurisdiction for both malpractice
and the antitrust issues belong in the Judiciary Committee.

The CHAIRMAN. Yes, sir.

Senator METZENBAUM. And I think that is where they ought to
be. I am going to discuss it further with the Chairman, and with
the Parliamentarian. I do not think the Chairman has been seek-
ing this jurisdiction. I think it sort of just dropped in his lap and
he is just moving forward and doing what chairmen do under the
circumstances.

Anyhow, whether it is in this committee or another committee,
the Senate is preparing to meet the challenge of health reform. I
know that firsthand that our health care system is a mess. Fixing
it will not be easy. I think, however, we could make the situation
even worse for consumers if we relax our antitrust laws for doctors
or hospitals.

For that reason, I am opposed to the antitrust exemptions in the
administration’s reform bill and the bill sponsored by Senator
Chafee. Although the exemptions in the bill differ, both would per-
mit doctors and other providers to fix prices and boycott patients.

I might say parenthetically that in Canada, in Sankechawan
when they first put the Canadian plan into effect, all of the doctors
in Sankechawan boycotted and said they would not make their
services available. T%at subsequently changed and now I have spo-
ken with the leader of that%oycott and he says they are very
happ()i' with the Canadian system. But that is not the issue before
us today.

The exemption in the Health Security Act gives doctors and other
providers blanket antitrust immunity to collude on prices and then
negotiate those prices in order to develop a payment schedule. Al-
though the exemption might appear limited, I believe that it will
increase the cost of health care for consumers under both fee-for-
service, managed care plans and any other kind of plan.

I am not alone in this view. An extraordinary coalition of groups,
including the American Association of Retired Persons, the
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Consumer Federation of America, speaking now for those who are
the beneficiaries of the program, the American Nurses Association,
the Federation of American Health Systems, the Group Health As-
sociation of America and the major health insurance companies are
also opposing those exemptions. And the total list of that group is
‘to be found in my testimony. I think there are probably 20 different
organizations—a very broad—based group.

rankly, I do not believe there is one other health issue on which
all of these groups could agree except antitrust. These are not just
consumer groups. These are groups from part of the industry. I will
submit their letter for the record, Mr. Chairman.

The CHAIRMAN. Yes, sir.

[The letter appears in the appendix.]

Senator METZENBAUM. The only sector of the health care indus-
try that is not represented on the letter are the doctors. That is be-
cause the AMA has made winning antitrust concessions its number
one legislative priority and has indicated by the full page ad in to-
day’s Washington Post, what they are so afraid of. It is directed to
the big five insurance companies. But I tell you that it goes far be-
yond the big five insurance companies to the consumers of this
country.

The so-called antitrust relief that the AMA is asking for may
sound modest. It is not. To quote an April 11 U.S. News and World
Report Article, “The changes that the AMA seeks sound like legal
minutia but they represent major departures from current anti-
trust laws.” I urge tgis committee to reject them whether or not
this committee has the jurisdiction.

Make no mistake—

The CHAIRMAN. That is a beautiful case. I believe attorneys refer
to that as arfuing in the alternative. [Laughter.]

First of all you do not have jurisdiction; second, if you do have
jurisdiction you should reject it.

Senator METZENBAUM. Make no mistake, allowing doctors, hos-
Fitals or other providers to collude and fix prices is bad medicine _
or consumers. thoufh the hospitals do not favor exemptions, let
me give you an example of how collusion can raise prices.

Independence Blue Cross of Philadelphia told the Antitrust Divi-
sion that its costs were $57 million higher when the State required
it to negotiate prices with a large group of hospitals. The company
estimated that in 5 years it would save over $500 million from indi-
vidual negotiations.

The antitrust exemptions in Senator Chafee’s bill would also
raise prices for consumers. The coalition I just described has op-
posed the Chafee exemptions and their mirror image, S.1658, spon-
sored by Senators Hatch and Thurmond.

Only yesterday I received a letter from the State Attorney Gen-
eral opposing the exemptions. I ask, Mr. Chairman, that that may
be included in the record as well.

The CHAIRMAN. Without objection, of course.

The CHAIRMAN. The Department of Justice has also opposed
these exemptions on grounds that they are “unnecessary and po-
tentially harmful.” The fact is the Chafee and Hatch exemptions
would undermine antitrust enforcement by creating antitrust loop-
holes for medical cartels, by conferring permanent immunity on
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any health care deal that the Justice Department failed to block in
90 days—and that is unrealistic—by requiring the Justice Depart-
ment to obtain clearance from the Department of Health and
Human Services before approving a health care deal—as if the De-
partment of Health and Human Services is not already going to
have enough on their plate to take care of—by authorizing costly
Federal court appeals by disappointed applicants for antitrust im-
munity which would certainly cause the government considerably
more dollars to fight it, and by reducing antitrust penalties for
anticompetitive joint ventures.

My view is that provider cartels are more likely to stall health
care reform than vigorous enforcement of the antitrust laws. As I
stated previously, if there ever was a problem, the Justice Depart-
ment and the FDA dealt with it last September. The agencies pub-
lished guidelines to explain antitrust enforcement to providers and
promised a 90-day review of health care deals.

So far, in that short period, 11 deals have been reviewed and
none have been challenged. The guidelines have worked well and
I intend to urge the agencies to update and expand them. I am con-
fident they will respond.

I would be more willing to consider antitrust relief if providers
could show me that those laws block pro—competitive deals that
would benefit consumers. Neither I, nor the American people,
would support antitrust exemptions that created medical cartels
that served no purpose other than to increase prices.

For now, I am convinced that the only change we need to make
in-the antitrust laws to speed health reform is to revoke the
McCarren-Ferguson exemption for health insurance.

That change, which is included in the Health Security Act, would
prevent insurance companies from fixing the price and the terms
of health care coverage. I again repeat, Mr. Chairman, that I urge
your support of the position of the various groups that I have pre-
viously mentioned on the whole issue of antitrust exemptions. But
beyond that I would hope, Mr. Chairman, that you would facilitate
sending this matter over to the Judiciary Committee, as well as the
malpractice issue.

Thank you.

The CHAIRMAN. We thank you very much, Senator. This is very
emphatic testimony. We congratulate you on that success, the
guidelines that have been issued.

Senator Rockefeller, did you have any questions?

Senator ROCKEFELLER. I have two comments, Mr. Chairman.
One, I disagree with Senator Metzenbaum—this will not be in the
form of a question—on the matter of jurisdiction on malpractice re-
form. This committee, if it would choose to do so, I think can have
some jurisdiction, ought to have some jurisdiction over malpractice
reform, tort reform, by virtue of the fact that we pay for so much
of medicine and the Judiciary Committee pays for none of it.

My concern is if this goes to the Judiciary Committee, Senator
Biden, having shown not a very great interest in this subject or in
taking ownership of this subject in any event who is now soon
going to be confronted by a new Supreme Court Justice what will,
in fact, happen, Chairman Moynihan, is that it will be turned over
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to Howell Heflin and to some degree to Senator Metzenbaum. But
primarily to Howell Heflin.

What Howell Heflin will do is, he will discharge an extremel
weak malpractice package, which will have no modification of col-
lateral source, maybe some form of alternative dispute resolution
and maybe some form of the so-called certificate of merit or pre-
trial screening, which will be wholly inadequate.

So that I would urge the Chairman not to simply abandon this
most important matter to a committee where it will be trashed.
Secondly, I want to say with respect—since I was not able to talk
on malpractice reform—I want to say to those who favor mal-
practice reform, as the Senator from Ohio understands, I am prob-
ably one of the two or three leaders on the democratic side who is
in favor or tort reform, and that includes both product liability
which I think will pass this year in the Senate and malpractice.

That if those who want it, like the American Medical Association,
physicians, Republicans on this committee, and some like myself
and others who favor it on this side, let them understand that you
are not going to get—there should not be malpractice reform unless
we can be certain of universality of coverage and other things
which are fundamental to comprehensive health care reform.

There are some people that want malpractice reform so much
that indeed they are willing to sacrifice almost anything to get it.
I think that would be a very grave error and I think those that
want it should show their colors on other aspects of comprehensive
health care reform before we get to malpractice reform if it is the
desire of this committee to have some hand in that.

Thank you.

The CHAIRMAN. That is a very clear statement.

Senator METZENBAUM. I would just like to respond to my friend
from West Virginia.

The CHAIRMAN. Of course, Senator Metzenbaum.

Senator METZENBAUM. I never heard the argument made before
that a committee is entitled to jurisdiction and is obligated to take
jurisdiction in certain areas should not be meeting its responsibil-
ities because other members of the Senate are not satisfied with
the conclusions that that committee might arrive at.

I think that is a very unusual argument. On that basis, I think
this Senate could operate in a very unusual way.

Senator ROCKEFELLER. That was one-half of my argument.

Senator METZENBAUM. And with respect to the other half of your
argument, I would just say that I would defend to my dying day
my friend from West Virginia’s right to be wrong. [Laughter.]

Senator ROCKEFELLER. Well, with respect to the other half of my
argument, I was trying to lay the issue out exactly as I saw it so
that those who in a position to make decisions about this kind of
Ellxing could hear it; and, therefore, it was necessary for me to be

unt.

The Judiciary Committee has very little to do with health care.
We have everything to do with health care. And we have every-
thing to do with the pay for health care.

Senator METZENBAUM. The financing of health care.

Senator ROCKEFELLER. That is right, financing. The American
people pay. But it is not an issue which is not in our, in my judg-
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ment, in our jurisdiction. I know that people are particularly anx-
ious to take it on; nobody is particularly anxious to take it on.

The only one who I think is anxious to take it on is Senator Hef-
lin and perhaps the Senator from Ohio. I would be concerned about
that, just as I would be concerned about the fact that the Senator
from Ohio’s sort of blanket rejection of what he said, the Clinton
bill’s antitrust relief measures to me ignore the fact that doctors
and hospitals who are going to be under a tremendous new type
of competitive pressure through whatever form of alliances that we
put together, and they ought to have the right to get together, pro-
vided their share of the market is not more than 20 percent in any
given region. They ought to have the right to get together and be
able to defend themselves, rather than acting as sole practitioners
which they would have to do today.

The;y have no other resource. I think it is a reasonable com-
promise. .

Senator METZENBAUM. That is no compromise. That is a sell out.
I would just say that in this instance I think you are wrong. I think
you let the doctors start ganging up and you are going to need to
add additional funding in order to have a national health care pro-
gram in this country.

There is no question about it, that if doctors can collude and
work together and negotiate as a group, you will increase the cost
of health care in this country. That is the only reason they want
to do it. Why else do they want to do it? They want to do it so that
they can bargain for higher prices.

I say to you that doctor fees at this moment are certainly high
enough in this country without providing a legislative package so
that they can force fees up for the American people. I do not think
the American people want that.

The CHAIRMAN. Well, can we sort of agree that this exchange will
continue in many settings.

Senator METZENBAUM. Thank you.

The CHAIRMAN. Thank you very much, Senator Metzenbaum.
You could not be more generous with your time. You were very pa-
tient and we are more than appreciative.

Senator METZENBAUM. Thank you for your very many courtesies.

The CHAIRMAN. I have that our next panel will comment on these
exchanges. This is our last panel. These hearings have been going
on for a year and a quarter now. We have the issue of antitrust
legislation. Can we see our witnesses, if they are still here. Come
forward.

I see Mary Lou Steptoe, who is Acting Director of the Bureau of
Competition of the Federal Trade Commission, and very welcome,
indeed. Dr. Richard Corlin who is Vice Speaker of the House of
Delegates for the American Medical Association. And Robert
Weintraub, Esquire, of Storch & Brenner in New York. And
Alphonso O’'Neil-White who is Vice President and General Counsel
of the Group Health Association of America.

I am going to offer the counsel that a vote will be called in due
course and we are going to have to stand in recess when that time
comes. But the time has not come and so, Ms. Steptoe, your time
has. You are our official witness here, our Federal witness.
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Dr. STEPTOE. Do you want me to wait until everyone is sorted
out or do you want me to start?

The CHAIRMAN. Sure. Let everybody get a seat. There are enough
seats. As a matter of fact, there is a surplus of seats, but do not
let that trouble you. Why do not the witnesses cluster. Someone sit
next to Ms. Steptoe. Ms. Steptoe, you move in. [Laughter.]

Dr. STEPTOE. I hope there are no implications from that.

The CHAIRMAN. Good. Well done. )

Will the witnesses be in order? There we are. Good, you are all
seated. All is well. Ms. Steptoe, good afternoon.

STATEMENT OF MARY LOU STEPTOE, J.D., ACTING DIRECTOR,
BUREAU OF COMPETITION, FEDERAL TRADE COMMISSION,
WASHINGTON, DC

Ms. STEPTOE. Thank you. I am pleased to be here and give my
:iews and the Commission testimony on the relationship be-
ween——

The CHAIRMAN. You are here on behalf of the Federal Trade
_ Commission?

Ms. STEPTOE. Yes, I am here on behalf of the Federal Trade
Commission, which has submitted written testimony that I bring
with me, and to give you my views following on to that.

The CHAIRMAN. Which will be placed in the record.

4 ['Iihe prepared statement of Ms. Steptoe appears in the appen-
ix.

Ms. STEPTOE. The topic that I have been assigned is the relation-
ship between antitrust law enforcement and health care markets.
I do have to state that I am not here to discuss any particular leg-
islative proposal. The Commission has not been asked to comment
and I could not anticipate their views.

But I am here to tell you what the FTC has done and is doing
in this area. Our enforcement, I believe, has been instrumental in
bringing competition to the health care market. We have opened
the doors to alternatives to traditional fee-for-service health care
and we have stopped conduct that would result in higher prices or
reduced quality and choice of health care service to consumers.

It is my belief, and the Commission’s, that continued sound anti-
trust enforcement will be important to the success of any competi-
tion based model for the future health care market. In other words,
whatever legislation you do consider, there is no need for an anti-
trust exemption. -

The Commission does not favor one type of health care delivery
system over another. Rather, what it does is try to keep markets
competitive so that firms can offer and consumers can choose what-
ever options they prefer. So, to take you back in time, this was the
purpose that animated the Commission’s challenge 20 years ago to
the AMA’s ethical restrictions which then prevented doctors from
working for a salary paid by an HMO.

Our actions freed physicians to affiliate with managed care plans
and opened the door to the significant growth of those plans that
we have seen since. More recently, the Commission has stopped a
number of boycotts against innovative health care delivery such as
multispecialty clinics or nonphysician providers like nurse mid-
wives.

A b
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We have enjoined a number of conspiracies against the cost con-
tainment efforts of traditional health plans and insurance compa-
nies. We have broken up price fixing cartels. And finally, we have
also preserved competition among hospitals by a merger review
program which prevents transactions that will lead to higher prices
or reduced service for consumers.

All this gives you a flavor of what the FTC’s presence has meant
to the health care industry and the consumers it serves. Many
more details are given in the Commission’s written testimony. _

I hope when you read the chronology of our presence in health
care that you will come away with two impressions. The first is,
that there is a real need for continuing vigilant antitrust enforce-
ment. There were real problems out there that needed to be
stopped and these are problems which could reoccur if the cop on
the beat is told to walk away.

Secondly, while we have been vigilant, we have also at the same
time not been heavy-handed. Yes, we have stopped boycotts against
cost containment, but we have never said that providers cannot col-
lectively provide information and advocate their views on any issue
to health care plans. In fact, our orders make that absolutely clear.

Likewise, we have made it clear that professional associations
can discipline members who do not meet appropriate quality of care
standards or who engage in false, deceptive and other abusive con-
duct. And as to those hospital mergers, we have reviewed many
hundreds of hospital mergers over the past decade and we have
challenged exactg' 13. We have won all but one of the cases that
we have taken to litigation. We are simply not standing in the way
of procompetitive hospital mergers. The American Bar Association
. has said so0 in a study, and an HHS task force has also said so, spe-
cifically noting that antitrust review is not inhibiting rural hospital
consolidation.

The same thing is true in hospital joint ventures, which can be
anything from sharing laundry services to cooperative buying, to
engaging in cooperative efforts to bring medical high tech equip-
ment to a community. We have never challenged a hospital joint
venture. And the record simply does not suggest that antitrust has
disadvantaged consumers of health care services: quite the con-
trary. The antitrust agencies have intervened selectively and pre-
cisely in instances where competition has been frustrated and con-
sumers are faced with higher prices or undue limitations.

The CHAIRMAN. Ms. Steptoe, you said the antitrust agencies.

Ms. STEPTOE. Well, I really should speak specifically for the Fed-
eral Trade Commission, but there is also the Antitrust Division of
the Department of Justice.

The CHAIRMAN, The Department of Justice?

Ms. STEPTOE. Yes. And I think my pride in what we have done
extends to them, but I do have to be careful about describing their
record.

The CHAIRMAN. Fine.

Ms. STEPTOE. Having expressed my pride, let me say that I am
not claiming perfection, of course not. If there has been a problem
with our record, it has been in the outreach area. There certainly
was and still is, though I hope it is diminishing, a perception that
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antitrust law is not capable of dealing with the complexities of the
health care market.

At the Federal Trade Commission we have always tried to be re-
sponsive to industry concerns. Our Health Division lawyers have
%lven advice over the phone and in writing on numerous occasions.

want to point out that advice has never been gone back on. If we
fell you over the phone your collaborative effort is no problem from

.an antitrust perspective, you are not going to see us the next day
in court saying, “oh, we changed our mind.” That does not happen.
You can rely on our advice.

Recently we have stepped up our efforts, as Senator Metzenbaum
was telling you. We are mindful that not every health adminis-
trator or Fpl:f'sician group, particularly those beyond the Beltway,
has the Federal Trade Commission number on their rolodex or
even in their mind. So we have issued those health policy state-
ments and we have engaged in an ongoing dialogue with members
of the industry—doctors, hospitals, nonphysician providers—to find
out what more we can do, what else needs to be clarified.

I think that that dynamic, ongoing process, coupled with contin-
ued sound antitrust enforcement, is the best guarantee that any
Foinpetition-based model for a health care market will be success-
ul. )

Thank you, sir.

The CHAIRMAN. Thank you. That sounds like a high morale agen-
cy. We do not hear that kind of testimony every day.

Dr. Corlin on behalf of the American Medical Association. Good
afternoon, sir, and welcome.

STATEMENT OF RICHARD F. CORLIN, M.D., VICE SPEAKER,
HOUSE OF DELEGATES, AMERICAN MEDICAL ASSOCIATION,
SANTA MONICA, CA

Dr. CORLIN. Thank you, Mr. Chairman. Mr. Chairman and mem-
bers of the committee, my name is Richard Corlin. ] am a gastro-
enterologist in Santa Monica, California and Vice Speaker of the
American Medical Association House of Delegates. The AMA appre-
ciates this opportunity to address the antitrust environment and its
impact on the evolving health care delivery system.

e believe that antitrust law and enforcement activities must be
modified as a part of the reform of our health care system. What
the AMA is seeking is a clarification of the antitrust laws and not
a broad exemption from them. The relief we seek is limited and is
designed not to protect fee-for-service or induce boycotts or to re-
duce competition, but to allow physicians to form integrated net-
works and to compete with insurance companies where we are pro-
hibited from so competing now.

A number of legislative proposals, including some that are part
of the health system reform bills offered by Senators on this com-
mittee, would provide the antitrust clarification that physicians
and our patients need. The passage of such legislation would in-
crease the number and quality of competitors in the health care
marketplace with resultant benefits for patients.

Antitrust reform is needed now due to the rapidly changing
health care market. If present trends continue, the health care
marketplace will be dominated by for—profit corporate entities
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owned and operated by insurance companies and hospital holding
companies. Today the big eight insurance companies own 44 per-
cent of all the HMOs and PPOs, with their entire operational
thrust. creating even greater barriers to entry and precluding new
competition.

These corporate entities are typically managed by nor:;)hysicians
whose major focus is on their own bottom line. One need only look
at the recent Health Net case in which a patient was denied reim-
bursement for a bone marrow transplant initially recommended by
her physician. The liti%ation led to a damage award of $89 million
and a husband and children mourning the loss of a wife and moth-
er. Just one example, we believe, of business priorities prevailing
over patient interests.

Mr. Chairman, if time permits at the end of my statement, I
ha.vet two examples from my own practice that would prove that
point.

The CHAIRMAN. Please, Doctor. You have come all the way from
Santa Monica. We want to hear you.

Dr. CoRLIN. Thank you. The two examples, sir, are, one, a pa-
tient of mine who hag seven family members with colon cancer.
She herself, years previously, had had breast cancer for which she
was treated successfully, and there is a statistical connection be-
tween breast cancer and colon cancer in women.

I requested authorization to do a screening colonoscopy on this
very high risk patient, and it was denied by her for-profit insur-
ance carrier.

My partner’s wife 10 days ago had a bone marrow transplant at
the Fred Hutchinson Institute in Seattle for leukemia. Our insur-
ance in our office is Blue Shield. Blue Shield was started by the
medical association, has long had a very heavy physician involve-
ment on its Board, and maintains a strong outside Medical Policy
ggmﬂi\ittee of physicians who are not salaried employees of Blue

ield.

Because my partner evaluated the various sites available ‘in
which bone marrow transplants are done, and the Hutchinson had
the best data in terms of survival on women in their forties, he
chose to go there. He contacted Blue Shield, asked them if they
would be able to contract with the Hutchinson to list them as a
preferred provider. It took them 2 days to respond, and they pro-
vided an affirmative response, in contradistinction to other compa-
nies lacking the physician involvement that said no.

Other witnesses have said that there is no empirical data to
prove any of these points. To the contrary, such proof does exist,
and I would like to offer it to the committee. In fact, a recent study
by the California Medical Association found .that as much as 31
percent of the premium dollars were diverted to insurance company
profits, administrative costs, stockholder dividends, stock options,
and bonuses to senior management.

Contrast that with the Kaiser-Permanente plans which place
95.3 percent of their premium dollar in patient care. With physi-
cian sponsored——

The CHAIRMAN. Could you identify that statement? We will place
it in the record.

Dr. CORLIN. Yes, it is this statement, Senator.
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The CHAIRMAN. I do not think we have it, but we will get it.

Dr. CORLIN. I will submit a copy to you immediately, sir.

[The statement appears in the appendix.]

Dr. CoRrLIN. With physician-sponsored plans, the savings go into
patient care services not other services. We are also including the
testimony of eight lawyers who have assisted doctors trying to es-
tablish physician networks. In each and every case, the antitrust
laws were cited as the major obstacle thwarting these efforts.

Ironically, we now find ourselves in a paradoxical position where
the antitrust laws are exerting a chilling effect on competition,
rather than nurturing it. Some assert that antitrust relief could re-
duce incentives to improve the quality of care. To the contrary, al-
lowing physician sponsored plans will enhance quality, for the val-
ues that physicians bring to their plans are the values that place
patients first.

In addition, one of the proposed safe harbors outlined in each of
the legislative proposals offered by Senators Chafee, Hatch,
Thurmon and Nickles would protect standard setting and enforce-
ment activities by hospital peer review committees and medical so-
cieties that promote health care quality.

May I continue for a few seconds?

The CHAIRMAN. Please do.

Dr. CoRLIN. In the November 18, 1993 issue of the New England
Journal of Medicine, Dr. Arnold Relman, the Journal’s editor emer-
itus, expresses his concern that as the delivery of health care in
America moves from independent practicing physicians to large in-
tegrated systems, it will be controlled almost entirely by giant for—
profit corporations.

Dr. Relman asks, how can we ensure that corporate financial
goals do not unduly influence the behavior of physicians? His an-
swer is antitrust relief.

In conclusion, health care antitrust relief is needed as part of
broad health care reform to permit physicians to address the needs
of today and properly respond to changes we are all facing. Appro-
priate solutions such as those contained in the Hatch, Thurman,
Chafee and Nickles proposals will contribute to the success of any
model for health system reform that is ultimately adopted.

My message is really this. Give us back our ability to improve
hefalth care quality for our patients through appropriate antitrust
reform.

Mr. Chairman, the AMA appreciates the opportunity to appear
before this committee today, and we look forward to working with
you and the Congress to resolve these concerns. At this time I re-
quest that my written and oral statements, as well as our submis-
sions be submitted for the record. Thank you for the extra minute.

The CHAIRMAN. Without objection, for someone who has traveled
5,000 miles to get here. :

Well, Mr. Weintraub, you have come all the way down from New
York and we welcome you, sir.

STATEMENT OF ROBERT B. WEINTRAUB, J.D., STORCH &
BRENNER, NEW YORK, NY

Mr. WEINTRAUB. Thank you, Senator. Mr. Chairman and other
Senators, my name is Robert B. Weintraub. I am an attorney in
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New York City and I am a member of the New York and District
of Columbia Bars. I have experience in civil litigation including
antitrust litigation.

I am a member of the law firm of Storch & Brenner which is lo-
cated here in Washington, but I am in its New York office. The
views | express today are my own and not necessarily those of
Storch & Brenner. I appear before you today to testify about anti-
trust in the health care market and on S.1658, the Health Care
Antitrust Improvement Act of 1993, which is included in multiple
health care reform packages.

Although the health care industry today is fractured and mainly
unconcentrated, antitrust lawsuits in the i,lealth care industry have
been filed in ever increasing numbers. These lawsuits and the costs
they impose on the judicial system are spiraling out of control.

Many of these lawsuits are essentially meritless. But even
meritless antitrust cases can be very expensive to decide because
of the complexity of the issues and the proof which is required.

My testimony is based on my experience in private law practice,
particularly in the last few years. I have repeatedly been ap-
proached by potential clients seeking to sue either health care pro-
vider groups, including HMOs, hospitals or both, for alleged anti-
trust violations. I did not accept any of these cases.

In virtually every case, not only was there no antitrust claim
present after extensive analysis, but the conclusion that no anti-
trust claim was present was really not even a close call. The com-
mon thread tying these matters together has been that the poten-
tial plaintiff was injured as an individual competitor, not that mar-
ketplace competition was injured.

As you know, it is competition in the marketplace, not individual
competitors, which the antitrust laws are designed to protect.

Now in some of these instances, to be a little more specific, the
plaintiffs or potential plaintiffs are individual doctors who are ex-
cluded from a health care provider group. In other instances, the
plaintiffs or potential plaintiffs are individual doctors who lost
their hospital privileges.

Often the alleged antitrust claim concerning dismissal or exclu-
sion from the market was fundamentally unsound. In these mat-
ters, the doctors were denied the ability to compete in the relevant
market because of incidents raising serious questions concerning
the doctor’s medical practices and competence.

In each of these instances, the doctor raised economic, that is
marketplace related, concerns as the real cause underlying exclu-
sion from the market. But the evidence supporting such a conclu-
sion was virtually nonexistent in each instance.

Cases like these, however, are often brought by all kinds of plain-
tiffs against all kinds of defendants. There should be some way to
decrease the costs of such litigation. S.1658 provides a good frame-
work for discussing such a mechanism.

I would like to note that I was asked at approximately 4:00 p.m.
yesterday to testify here today. Consequently, I am focusing my
comments solely on certain aspects of the proposed legislation.
S.1658 proposes——

The CHAIRMAN. You know, we expect New York lawyers to write
briefs overnight. [Laughter.]



46

Mr. WEINTRAUB. I know and I definitely did it overnight.

S.1658 proposes a market power screen which excludes from
antitrust scrutiny conduct where the defendant has less than a 20
rercent market share. A market power screen may be a useful ana-

ytic tool whose time has come. One recent case illustrating the po-
tential usefulness of a market power screen happens to be from
New York, Mr. Chairman.

The case is Capital Imaging Associates versus Mohawk Valley
Medical Associates. The cite is 996 F.2d 537, 2d Circuit, 1993.

In Capital Imaginf, the United States Court of Appeals for the
Second Circuit upheld the District Court’s grant of summary judg-
ment dismissing the antitrust claims. Plaintiff, Capital Imaging, is
a private radio (ﬁy group of doctors near Albany. The defendants
were a small HMO, Mohawk Valley Physicians Health Plan, and
the grour of physicians organized to provide medical care to the
health plan’s enrollees, an independent practice association—Mo-
hawk Valley Medical Associates.

Plaintiff alleged that it was improperly excluded from providing
services to the patients of the HMO. The Second Circuit upheld the
dismissal of the suit despite the fact that it agreed with the plain-
tiff that the plaintiff radiology group was excluded from the inde-
pendent practice association of physicians for improper competitive
reasons, in that case to insulate Mohawk Valley’s member radiolo-
gists from increased competition.

Despite the anticompetitive intent, the case was dismissed be-
cause the defendant’s market share ranged between 1.15 percent
andd6.75 percent, depending on exactly what market definition you
used.

Now these market share percentages rival the small market
shares which were present in many of their early merger cases
from the 1960’s, which found the challenged acquisition unlawful.
Those decisions have never been directly overruled by the Supreme
Court and are still good law today.

But it must be remembered that the early merger cases were de-
cided under the amended Section 7 of the Clayton Act. Section 7
applies an incipiency standard much more favorable to a plaintiff
than the rule of reason standard under Section 1 of the Sherman

Act. The market share percentages present in Capital Imaging are
so minuscule that in virtually no circumstance could they support
a finding of illegality under the rule of reason because a small de-
fendant in a rule of reason situation simply does not have the
power to injure competition.

May I continue, Senator?

The CHAIRMAN. Please, Mr. Weintraub.

Mr. WEINTRAUB. Thank you.

Nevertheless, the litigation lasted four or 5 years and I have
been told that the defendants in Capital Imaging spent $500,000
in legal fees to win that lawsuit where they possessed less than a
7 percent market share. If so, that fact should be of serious con-
cern.

S. 1658 proposes a 20 percent market threshold. That percentage
is a reduction from the 25 percent contained in companion bill H.R.
3486. That reduction is a wise steg. Even the 20 percent threshold
contained in S.1658 should not be considered a magic number.
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While there may be disagreement about where precisely to draw
the line, a market power screen in an appropriate context has
merit.

Now I understand that some individuals and groups consider this
legislation to be “pro-Doctor.” But there are certain sections of the
proposal which clearly are just as favorable to HMOs and to hos-

itals as to doctors. For example, the legislation creates a safe har-

r for standard setting and enforcement activities by medical self-
regulatory bodies that are designed to promote the quality of
health care provided to patients.

Such enforcement activities would include those taken by HMOs
or hospital boards as well as medical societies unless done for fi-
nancial gain. Thus, where a doctor loses hospital privileges over an
issue concerning the quality of provided medical treatment, an
antitrust suit would be barred, unless the malpractice accusations
against the doctor were a sham and the true reason for the termi-
nation of privileges was competitive gain.

Ultimately, however, most antitrust issues will be decided in the
courts in individual litigations. In those circumstances, the best so-
lution is and remains very smart judges; strong judges; judges who
have a sense of commerce and industry in Arerica, an even-hand-
ed approach to enforcing the antitrust laws, and the personal
strength to grant either motions to dismiss or motions for summary
judgment, dismissing lawsuits where appropriate; and, to impose
sanctions for frivolous lawsuits where appropriate.

I appreciate the opportunity to appear before the Senate Finance
Committee, Mr. Chairman. I would be happy to answer any ques-
tions.

The CHAIRMAN. We thank you for a bravo performance written
on the eastern shuttle.

Mr. WEINTRAUB. Thank you.

" ['lihe prepared statement of Mr. Weintraub appears in the appen-
ix.

The CHAIRMAN. And now, Dr. O’Neil-White, befalls you the dis-
tinction, I hope, of being a concluding witness in a year long term
of Senate hearings by the Finance Committee, our first ever in this
range of this subject. You are here as Vice President and General
Counsel of the Group Health Association of America. Good after-
noon, sir.

STATEMENT OF ALPHONSO O’NEIL-WHITE, J.D,, VICE PRESI-
DENT AND GENERAL COUNSEL, GROUP HEALTH ASSOCIA-
TION OF AMERICA, WASHINGTON, DC \

Mr. O’NEIL-WHITE. Mr. Chairman, thank you. I am Vice Presi-
dent and General Counsel of Group Health Association of America.
We refer to it as GHAA. GHAA is the national association of health
maintenance organizations, HMOs, who represents about 360
HMOs nationwide that provide health care to 33 million Ameri-
cans.

Those HMOs represent a range of health plans from the 3,500
member Heart of America plan in North Dakota to the multi-mil-
lion member Kaiser-Permanente Health Plan in Southern Califor-
nia. They include physician-owned and controlled plans, plans that
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are controlled and owned by insurance companies, as well as plans
that are controlled by consumers, consumer cooperatives.

Today, roughly one of every five Americans who have health in-
surance are enrolled in HMOs. GHAA estimates that HMO enroll-
ment will exceed 50 million by the end of 1994.

The CHAIRMAN. Wow. ‘

Mr. O'NEIL-WHITE. Even if HMO enrollment continues at these

owth rates, fee-for-service medicine will remain healthy, viable,
eaving consumers with healthy options for receiving quality health
care.

On behalf of our member companies and their enrollees we ap-
preciate your invitation to speak to you today. Today we will dis-
cuss an issue of utmost importance, one to health care consumers
like you and me, to our industry and to thé future of health care
reform. The issue as we view it is this, whether there is a dem-
onstrated need to fundamentally change the current antitrust laws.

The basic gur ose of the antitrust laws and antitrust enforce-
ment in the health care industry is to promote and preserve com-

etition, not to protect competitors or to provide shelter for special
interest groups.

Competition promotes consumer choice, cost containment and in-
novative approaches to health care delivery that benefit consumers.
These are the specific goals of health care reform. No amount of
structural reform in the health care industry, however, will succeed
if providers are organized into tightly knit cartels that reduce out-
put, lower quality, increase prices, stifle innovation or restrict
entry into communities.

Vigorous and sound antitrust enforcement is the best mechanism
for preventing price fixing, boycotts, market allocation schemes and
anticompetitive mergers or joint ventures that inevitably lead to
higher prices for consumers or exclude competitors from a dynamic
and rapidly changing marketplace.

Thus, antitrust enforcement is essential to achieve many of the
fundamental goals of health care reform. Today’s health care mar-
ketplace demonstrates that existing antitrust laws promote pro-
competitive collaboration by providers. The fact is, the existing
antitrust laws have benefited health care consumers by removing
obstacles to the formation and expansion of HMOs as an alter-
native to fee-for-service medicine.

In fact, they have also facilitated physician controlled networks
and other integrated delivery systems. It is important that there be
a level playing field for all types of health plans, whether they are
generated and controlled by physicians, insurers, HMOs or other
providers.

Unfortunately, the legislation being proposed for consideration by
Congress would protect some of the types of anticompetitive activ-
ity that would directly threaten the viability of HMOs and other al-
ternatives to fee-for-service medicine.

GHAA opposes any policy or legislation that would protect such
anticompetitive activity. Some of the proposals would create broad
antitrust exemptions that go far beyond the existing antitrust law
without any empirical data to justify the need for sanctioning such
activity. In fact, the legislation would likely undermine the
consumer protection that current antitrust laws are intended to
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provide—protection that have also enabled integrated health care
delivery systems to flourish while retaining fee-for-service medicine
is a real and effective option.

Antitrust enforcement has played a significant role in keeping
markets open to HMOs by stopping conspiracies to boycott: or price
fix or by preventing the unlawf?xl use of market power by provider
groups to exclude HMOs and managed care plans from health care
markets.

We expect antitrust enforcement to continue to play a critical
role as HMOs enter new communities. This will be particularly
critical in small town America where HMOs face many difficult
challenges because rural Americans live far away from providers
and major medical centers. Rural populations tend to be slightly
older, have lower incomes, lower incomes than their urban counter-
parts and their demand for medical services tends to be higher,
while access to providers more limited. .

HMO providers, however, have treated the challenges in rural
America as opportunities rather than obstacles. Examples abound
that demonstrate a number of innovations in rural health care de-
livery systems have been implemented successfully within the
framework of the current antitrust laws.

In other words, cost effective, efficient, and pro—competitive ar-
rangements are occurring as we speak without being hampered by
the existing antitrust framework.

Mr. Chairman, I will take another 30 seconds if I may.

The CHAIRMAN. Please do, sir.

Mr. O'NEIL-WHITE. We expect this activity to continue to occur
and to expand. We urge this committee to consider the essential
role {nat the antitrust laws have played in the historical develop-
ment of managed care as a viable alternative to fee-for-service
medicine and to recognize that the future of similar innovations in
health care delivery in urban and rural America will depend in
large part, on the continued role of sound, vigorous antitrust en-
forcement.

GHAA wishes to thank the committee and the Chairman for this
opportunity to express its views on this very important issue. We
reaffirm our commitment to work with the committee and other
members of Congress as the health care reform debate proceeds.

Thank you, Mr. Chairman.

The CHAIRMAN. We thank you, Mr. O'Neil-White.

[’I(‘ll_le ]prepared statement of Mr. O’Neil-White appears in the ap-
pendix.

The CHAIRMAN. I think we turn now directly to Senator Hatch.

Senator HATCH. Thank you, Mr. Chairman.

I have been very interested in this subject as you can imagine.
I want to personally thank you, Mr. Weintraub for coming down at
the Lqislt minute and bringing your eloquent testimony in support of
our bill.

And, of course, Dr. Corlin, we appreciate you and others who
have assisted on this particular bill.

I would have to say that, Mr. O’'Neil-White, you have stated that
the antitrust system is working “perfectly,” and I may want to get
into a few short questions with you.
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But let me just start with this. Some criticism of S.1658, particu-
larly that which comes from GHAA has been aimed at the safe har-
bor which provides a 20 percent market power screen exempting
small combinations from any antitrust scrutiny.

I would like, Mr. Chairman, to have included in the record a let-
ter in supFort of the bill by Dr. James Langenfeld, who up until
January of this year, was the Director of Antitrust in the Bureau
of Economics at the Federal Trade Commission. Dr. Langenfeld
states, and I quote, “As indicated in the economics literature mar-
ket power is a necessary ingredient for any group of competitors to
raise price above the competitive level. A market share of only 20

ercent is extremely unlikely to allow any group to raise prices uni-
aterally without losing significant sales to the other competitors in
the market.” Commenting upon the whole legislation Mr.
Langenfeld said, “I believe many aspects of the bill would facilitate
the formation of more efficient, competitive organizations in an era
of radical change in the health care industry. Accordingly, I believe
the bill deserves serious consideration.”

Mr. O'Neil-White, what would be your response to that? Would
any of you others care to comment on Dr. Langenfeld’s remarks in
his letter?

Mr. O'NEIL-WHITE. Well, Senator Hatch, our position is that the
current antitrust laws will allow providers to collaborate in those
delivery systems, those networks if they are integrated, if they
share risks, if there is some financial risk within that organization.

But I think that under the bill as proposed that would not be
necessary, basically you are saying that providers will be allowed
to get together and form not a joint venture but a cartel. A joint
venture is a separate economic entity where the participants share
risks. I think that is important because unless they share risk,
they have no incentive to improve quality, increase access and do
all those other good things.

Senator HATCH. It costs a lot of money through litigation to find
out whether they are integrated. Frankly, I do not know anybody
who would call 20 percent a cartel.

But what do you think, Ms. Steptoe? .

Ms. STEPTOE. Well, as the second point on the issue of expense,
I would like to reiterate the point I was making that if you have
questions about whether your organization is sufficiently inte-
grated to avoid antitrust risk, that is where the antitrust agencies
are trying to improve our ouireach efforts. Call us on the phone or
write for an advisory opinion.

Senator HATCH. Sure.

Ms. STEPTOE. And you can get your answer very quickly.

Senator HATCH. So you do not disagree with Dr. Langenfeld’s
conclusion?

Ms. STEPTOE. I think Dr. Langenfeld’s conclusion is directly op-

osed to what the Supreme Court has laid down as the law. If he
18 saying that the market——
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Senator HATCH. Keep in mind what we are trying to do here now_
is write the law 80 we solve a lot of problems and save a lot of
money.

The CHAIRMAN. We are changing that.

Senator HATCH. We do not care what the Supreme Court is doing
in that sense.

Ms. STEPTOE. Well, as a lawyer charged with enforcing the law
as it is right now, I do have to make the point that what he is ad-
vocating is a change of what has been the law for over a century.

Senator HATCH. That is what I am advocating.

Ms. STEPTOE. All right. And you are advocating that change——

Senator HATCH. Assuming that we can advocate and assuming
that we can change the law so that it is not an unconstitutional
change, do you agree with Mr. Langenfeld under those cir-
cumstances?

Ms. STEPTOE. Even so, I would tend to side with Mr. O'Neil-
White on this. I ask simply, what good is accomplished by letting
competitors, whatever their market share, get together for the sole
purpose of raising the prices they charge for the services they offer?
I do not see that that helps consumers at all. I do not see that it
improves the quality of care or the variety of offering that are
made or innovation. I think the test is precisely as Mr. O'Neil-
White said: that is, whether providers have integrated in such a
way that their financial incentives are to bring something new to
the marketplace, to bring something better or cheaper to the mar-
ketplace, to override their own individual incentive which is to
charge to the maximum.

Senator HATCH. Mr. Weintraub?

Mr. WEINTRAUB. The Supreme Court talked about providing cer-
tainty to businessmen and businesswomen in its decision in Phila-
delphia National Bank many years ago, which was a merger case.
Similarly, if there were a statute today in this area, it would pro-
vide certainty for business persons to make business decisions
without looking over their shoulder at potential costly private anti-
trust suits.

Senator HATCH. Dr. Corlin?

Dr. CorLIN. Senator Hatch, we would obviously agree with that.
The reason is the very comment that the gentleman on the end of
the panel gave. We are seeking the same opportunities and level
playing fields that the commercial providers and the insurance
companies now have.

The importance of providing this 20 percent threshold is to allow
physician networks to go through the same step-by-step process to
get to a fully at-risk, if you will, capitated program. None of these
programs started out that way. If they had begun that way on day
one, they all would have failed. And the insurance company’s desire
to prevent physician groups from going through the ste(f-by-step
process of first, a PPO, then a withhold, then a capitated system,
and develop the at-risk phenomenon in steps.

The reason they want to deny that to physician groups is to pre-
vent any competition from coming in. The advantage that physician
run programs can have is that we will not be diverting 31 percent
of the premium dollar to other than health care services.



52

Sg}nator HATCH. So you are saying this would increase competi-
tion?

Dr. CORLIN. Yes, sir.

Senator HATCH. Now let me ask you, could you tell us about the
difficulties individual providers face in creating collaborative ar-
rangements that can agd to competition in the health care market?

Dr. CoRLIN. It is absolutely impossible under the present cir-
cumstances to begin any sort of a managed care program without
starting fully at risk, and the economic reality is you cannot begin
economically fully at risk until you get your systems in place just
as the present companies in the market have done.

Senator HATCH. And this bill will enable that to happen?

Dr. CorLIN. It would enable it to happen. The other thing, Sen-
ator, is I understand what the law is to the extent of my ability
to understand the law, and I understand the theory behind its use
with regard to antitrust. The reality is that the ?éar of antitrust
litigation prevents innovation.

Senator HATCH. I think that is right.

Now, Mr. O’Neil-White, you have said that the antitrust system
is working “perfectly.” I would just like to ask you a few short
questions. Following in Senator Chafee’s wise footsteps, I would
also like to ask you if you can, to the extent possible, keep your
answers to “yes” or “no,” but if you must, please expand them.

The CHAIRMAN. Because we are getting close to a bell.

Senator HATCH. Are we running out of time?

The CHAIRMAN. I want to let Senator Durenberger and Senator
Rockefeller inquire.

Senator HATCH. Sure.

The CHAIRMAN. One question and your answers are yes, no.

Senator HATCH. Well, I have a series of them. Can I wait?

The CHAIRMAN. Sure.

Senator HATCH. All right. Do you not agree that the current sys-
tem is expensive?

Mr. O’'NEIL-WHITE. I cannot say, Senator, that it is expensive.

Senator HATCH. I think it is very expensive. Is it not as the joint
policy statement of the DOJ and the FTC suggest that improve-
ments are really needed and really possible; is that not true?

Mr. O'NEIL-WHITE. That is what the statement says, yes.

Senator HATCH. That is what it states, yes. If you believe the
antitrust agencies are doing a good job, would they not do an even
better job under the processes provided for in my bill?

Mr. O’NEIL-WHITE. Well, I cannot say that either, Senator. I
think that, as I said, the current enforcement scheme has allowed
a great many of these activities to occur and they are occurring
right now all over the country.

Senator HATCH. The cost is $4 million unnecessary dollars in
l}Jltah, I have to tell you, that could have gone to health care or to
the poor.

Given the fact that market power is necessary for entities to
have a negative effect on competition, what is wrong with market
power screens which focus enforcement away from small actors to
actors large enough to affect competition?

Dr. O'NEIL-WHITE. Senator, I do not see and I have said before,
there is no evidence to suggest that this needs to occur, that you



53

need to have a situation where physicians or other provides can get
together in unintegrated organizations.

The CHAIRMAN. I am going to have to ask that we move across
because Senator Durenberger wants to ask some questions.

Senator HATCH. Fine.

The CHAIRMAN. Is that all right, sir? We can return.

Senator HATCH. Sure.

The CHAIRMAN. Senator Durenberger?

Senator DURENBERGER. Mr. Chairman, thank you very much. I
do not have a position other than indirectly on any of the bills. I
do compliment my colleague from Utah for his leadership in anti-
trust laws in general. But I just want to say listening to the tone
of his question and having read at least some part of Ms. Steptoe’s
statement, this is like the 1930’s all over again.

You put this together with the proposal that we have $2,000 or
$3,000 deductibles for all Americans and sell catastrophic insur-
ance only and you are guaranteed to go back to the fee-for-service
medical system and the indemnity insurance system that has given
us the problems that we have.

You talk about 31 percent insurance company profits, I mean
that is right out of the 1930’s and the 1940’s. The implied tax on
the integration, whether it is a group health practice or something
like that, I mean, I really find it hard to believe right here at the
very end of this process that this is the progress that we have
made towards understanding the value of the consumer’s choice
and competition and quality and value in medicine.

I will grant you, Dr. Corlin, and we had a wonderful time to-
gether in making speeches, one right after the other, in one of
those spas we cannot go to anymore, called Palm Springs, just a
" couple weeks ago. [Laughter.]

Dr. CorLIN. I paid my own way.

Senator DURENBERGER. Yes. And he had to go off and deal with
his own personal problem in your own community in terms of a
joint venture and things like that.

I must say to you, Mr. Chairman and my colleagues, I spent the
last couple months in my State trying to encourage doctors to get
out ahead of this curve. I say and I will say it here publicly, I do
not want to buy my health care 10 years from now from the Presi-
dent of some insurance company. I want to get it from physicians.

But I hope that they are properly motivated and that the system
is the kin(f of system in which risk is shared and results are the
object. We are running a system in which everybody gets paid a fee
for a service. They have their own little part of the business and
the end result is a trillion dollars a year.

So I cannot think, here we are right at the end and we are run-
ning out of time, and we spent 22 hours on medical liability which
everybody on this panel has already made up their mind. This is
ahelmost challenging subject with which we are going to have to

eal.

So even though I have started this out as sort of a throw back
way, I really want it to be considered from just my standpoint as
a challenge, particularly to physicians, to help us deal realistically
with the market reforms that are in their best interests.
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Promoting any willing provider laws in every State in this coun-
try is going back to the 1930’s, guys. Forget it. Forget it. And who-
ever is behind it, get rid of it. That is not in your best interests.
It is not in anyone’s best interests.

The CHAIRMAN. I am going to have to on that rather precise note
say that roll call having begun, Senator Rockefeller, there are
about 11 minutes left on the roll call.

Senator DURENBERGER. Thank you, Mr. Chairman.

Senator ROCKEFELLER. Mr. Chairman, I have a number of ques-
tions but I understand the situation.

The CHAIRMAN. We are not into our buzzer.

Senator ROCKEFELLER. In that case, I might say, Dr. Corlin, let
me just ask you, you said you are a member the of the House of
Delegates. When you voted, did you vote against mandates?

Dr. CoRLIN. You mean employer mandates? _

Senator ROCKEFELLER. Yourself, personally.

Dr. CORLIN. Well, I do not vote because I was running the meet-
ing. But let me explain that, sir.

Senator ROCKEFELLER. Do not explain the situation to me. Would
you have voted against it?

Dr. CORLIN. No, I would not have. I would have voted for the em-
ployer mandate. And the reality, Senator, if I may, that was the
most widely misreported item in our entire meeting. There was a
motion made——

Senator ROCKEFELLER. Can I go on, because you told me what
I wanted to hear.

" Dr. CORLIN. There were only 2 votes out of 400 to vote against
the employer mandate, sir.

Senator ROCKEFELLER. Good. Well, that is very good because that
takes away my previous argument that if you are going to have
people like me and Senator Hatch iand Senator Durenberger fight-
ing to help you on malpractice reform and antitrust reform, then
you have to give something back the other direction.

Dr. CORLIN. We understand.

Senator ROCKEFELLER. And unfortunately a lot in the AMA are
not.

Let me just say this to Ms. Steptoe. In West Virginia, an area
that has several small hospitals, none of which can sustain them-
selves, and are going out of business as many of ours have; what
is so evil about those hospitals getting together and deciding to di-
vide up what it is they do so that they can serve the area more
efficiently and not duplicate each other?

Ms. STEPTOE. There are several concepts in there. One is, if you
are actually talking about the merging, chances are they fall into
the “small hospital safe harbor.”

Senator ROCKEFELLER. Merging?

Ms. STEPTOE. Yes, sir. I am taking your premise that the hos-
pitals are small and under capacity and inefficient. Very likely they
could look in the Health Policy Statements and find that they are
of a size that they can merge and be in a safe harbor. Secondly,
you may be asking if they can do something less than a merger—
a joint venture to maybe have a mobile lithotripsy unit or share
high tech medical equipment, a helicopter or something like that.
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Again, chances are very likely that hospitals can read the health
policy statements and get clear direction that they can joint ven-
ture among themselves since the premise of your statement would
be that no one could afford to purchase the equipment by them-
selves, that they need to combine forces to solve the problem.

Senator ROCKEFELLER. So that kind of collusion, unlike what
Senator Metzenbaum said would be allowed and perhaps is useful.

Dr. STEPTOE. I would not call it collusion, I would call it——

The CHAIRMAN. Cooperation.

Senator ROCKEFELLER. Cooperation. The word is collude. That is
the word we use in the bill—collude.

One final question for Dr. Corlin, and I thank the Chairman. We
have many more specialists and generalists in this country. If State
medical associations were allowed to negotiate on behalf of doctors
in terms of antitrust in this, if some of us got what we want to get
in antitrust, would that not put specialists in the position of being
able to dominate generalists and primary care physicians and per-
haps put generalists at a disadvantage? And how would you make
sure that that would not happen?

The CHAIRMAN. In two minutes or less.

Dr. CORLIN. Yes, sir. I think from an economic basis, as a special-
ist myself, it is the specialists who were disadvantaged. It is my
belief, and I believe there is a fair amount of evidence for it, that
both for physicians and lawyers, a surplus drives up the costs of
care, not down.

I think it is a shame that we are training large numbers of phy-
sicians in many specialties that we do not need. It is a shame for
the community. It is a shame for the money that is spent on care
and it is a shame for thnse individuals. It is absurd to have some-
body spend 7 years in residency as a neurosurgeon to go out and
practice in an environment where they are doing an average of two
operations a week.

I would like to see us be able to train only those physicians
which the community really needs. That means training less spe-
cialists and more generalists. In an approach to that, it gets very
;licey as to how can you do that without violating the antitrust
aws.

I would like to be able to see us approach that in a more coordi-
nated manner so that we do not protect physicians’ incomes, but
also that we do not waste money and waste intellect in training
physicians who are not needed, who will have an incentive to pro-
vide care that is not necessary.

When I finished my training at UCLA in 1972, [—

Senator ROCKEFELLER. Dr. Corlin, let me just say that I appre-
ciate your answer. You are my kind of doctor. I thank the Chair.

Dr. CoRLIN. Thank you.

The CHAIRMAN. You gave the right answer then. [Laughter.]

Senator HATCH. Mr. Chairman.

The CHAIRMAN. Yes, sir.

Senator HATCH. May I just direct one last comment to Mr.
O’Neil-White?

The CHAIRMAN. Please, sir. But it is going to have to be the last.
Look at those lights.
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Senator HATCH. It will be short. What I would like, Mr. O’Neil-
White, rather than trying to poke holes in our bill, which I think
you have done, cannot GHAA work with us to try and resolve the
problems and work with us to make a system that would address
the problems we have heard about in the testimony before this
committee?

Mr. O'NEIL-WHITE. Yes.

Senator HATCH. And if you want, I think we can maybe come to
something that might bring everybody together.

The CHAIRMAN. Good. And on that note——

Senator HATCH. And we are open. )

SeMr. O'NEIL-WHITE. And we are perfectly happy to work with you,
nator. -

The CHAIRMAN. We are glad. You are right here in town. We look
forward to it. We thank everybody for coming. You could not have
been better witnesses. We appreciate your candor and with that
our hearings conclude.

[le;e ]prepared statement of Senator Harkin appears in the ap-
pendix.

[Whereupon, at 12:55 p.m., the hearing was concluded.]



APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF TROYEN A. BRENNAN
INTRODUCTION

Title V of President Clinton’s Health Security Act addresses malpractice issues.
Sections 5301-5312 are devoted to changes in medical malpractice that would pre-
empt state law. In particular, the Administration recommends use of mandatory,
but non-binding alternative dispute resolution mechanisms including mediation and
arbitration;! requires plaintiffs to submit certificates of merit before initiating a
suit;2 limits contingency fees to 335 percent;3 requires mandatory collateral source
offset4 and the periodic payment mechanisms;® and recommends experiments with
exculpatory use of practice guidelines and enterprise liability.®

Recent reports by the Office of Technolo%fﬁAssessment of the Congress of the
United States and the General Acoountin% ce suggest that these reforms will
have some impact on rates of malpractice litigation.” While there is little evidence
to indicate that alternative dispute resolution, certificates of merit, or tperiodic pay-
ment mechanisms will have much effect on the amount or intensity of malpractice
litigation, studies do reveal that mandatory collateral source offsets and limits on
contingency fees will reduce the number of claims. However, many states have al-
ready adopted these reforms and so the federal law’s imgact may be minimal. Use
of guidelines as exculpatory evidence will likely reduce the total number of claims,
especially if inculpatory use of practice guidelines is prohibited as the Health Secu-
rity Act envisions. Thus one can expect a modest reduction in rates of litigation,
which will please providers. Alternatives like the Managed Competition Act of 1993
(Cooper Bill) have more significant restrictions on contingency fees and also place
a cap on pain and suffering damages, and so will likely reduce rates of litigation
more sharply than would the Health Security Act.

But such reforms may also have detrimental effects. Tort litigation is intended to
compensate individuals who have been injured and deter practices that lead to inju-
ries. Most of the proposals by the Health Security Act will not improve the ability
of the tort system to undertake these critical functions. In fact, if enacted, the
Health Security Act will likely lead to less compensation for individuals injured by
medical practice, will reduce deterrence of practices that cause such injuries and
overall could increase the costs of the medical care system. Moreover, contingency
fees limits and collateral source offsets will likely make it more difficult for poor pa-
tients to bring suits. Mandatory arbitration practices will lengthen the process of
litigation. The detrimental effects of alternatives like the Managed Competition Act
could be even greater. In this testimony, I will overview recent empirical evidence
that puts the Health Security Act and other federal malpractice reforms in perspec-
tive.

1 Health Security Act §56302.

2Health Security Act §56307.

3Health Security Act §56304.

4 Health Security Act §56306.

8 Health Security Act §5306.

¢ Health Security Act §6311 and §5312.

78ee United States Congress Office of Technology Assessment, Impact of Legal Reforms on
Medical Malpractice Costs (Se&tember 1993); United States General Accounting Office, Report
to Congressional Committees: Medical Malpractice: Alternatives to Litigation (January 1992).

(67)
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MEDICAL INTROGENIC INJURIES ARE ASSOCIATED WITH SIGNIFICANT MORBIDITY AND
MORTALITY AND LARGE COSTS

Analyses of over 30,000 medical records in the State of New York for care ren-
dered in 1984 indicate that of the 2.6 million people discharged from hospitals,
98,000 suffered adverse events, defined as injuries caused by medical practice as op-
posed to the disease process, 27,000 of which were due to negligence.® The over-
whelming majority of adverse events led to minimal impairment or short prolonga-
tion of the hospitalization. However, 2,500 of these injuries caused permanent im-
pairment with greater than 50 percent disability. Moreover, medical adverse events
were associated with 13,000 deaths. Of these deaths, nearly 7,000 were caused by
negligence, or care that failed to meet the standard expected of the reasonable medi-
cal practitioner (Table 1).

TABLE 1.—POPULATION ESTIMATES OF DISABILITY CAUSED BY ADVERSE
EVENTS, NEW YORK 1984+

Disability category eee?z‘;:rl‘veo. Nvee‘lr;ge:‘:te:g

Minimal impairment, recovery 1 month .......ccccoovvviviinniiniieani 656,042 12,428
Moderate impairment, recovery 1-68 months ..........cccevvinnniciennnnann. 13,621 3,302
Moderate impairment, recovery >6 months ..........ccccevnnnniecrcnnieninn 2,762 817
Permanent impairment, 1-50% disability ...........c.cccceriniirncinnecniennnn. 3,807 869
Permanent impairment, >60% disability ..., 2,660 877
DEALH ...ovrrieri e e e e se bR s e aes 13,451 6,895
Canneot reasonably judge disability .........cceccerveviircmnnincnnnnene, 6,477 1,989

TORALBY ...t e e e 98,610 27,177

* Totals differ from sums of those reported above because of rounding error.
+Thesc are the estimates of the number of Patients disabled by medical care, and the subset due to neg-
ligent medical care, at various levels of impairment for New York in 1984.

These adverse events were associated with great costs.® In 1984 dollars, adverse
events caused $467 million in lost earnings and $1.8 billion in medical care costs
in New York. If the medical care costs are adjusted to 1993 health care dollars and
extrapolated from New York to the entire country, medical injuries are associated
with over $60 billion in costs, all of which the medical care system and other social
welfare benefit plans now silently absorb. As we shall see, reimbursement of medi-
cal malpractice liability insurance covers very little of these costs. The figure of $60
billion is larger than the combined estimates of the costs of medical malpractice pre-
miums ($10 billion) and defensive medicine ($10-$20 billion).

The costs of medical injuries and the total morbidity and mortality associated
with adverse events and negligent adverse events underline the need for greater ef-
forts at prevention of medical injuries. This matter of great public health impor-
tance is not clearly addressed by the Health Security Act or other suggested federal
reforms. The failure to address prevention is the single greatest weakness of current
federal reforms of malpractice.

The epidemiology of medical injury provides other lessons for health care reform.
Medical injuries are distributed unevenly. The major individual socioeconomic risk
factor for suffering a negligent medical injury is lack of insurance.1? In this regard,
the President’s insistence on universal access is critically important (Table 2). Clear-
ly quality of medical care is linked to ability to pay, and any moderation in the com-
mitment to universal access will prolong the two class care system that now exists
in this country.

8Brennan TA, Leape LL, Laird NM, et al. Incidence of adverse events and negligerwe in hos-
pitalized patients: results of the Harvard Medical Practice Study lI. N ENGL J MED
1991,;324:377-384.

9 Johnson WG, Brennan TA, Newhouse JP, et al. The economic consequences of medical inju-
ries; implications for a no-fault insurance plan. JAMA 1992;267:2487-2492.

10 Burstin HR, Lipsitz SR, Brennan TA. Sociceconomic status and risk for substandard medi-
cal care. JAMA 1992;268:2382-2387.
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TABLE 2.—MULTIVARIATE ANALYSIS OF INDIVIDUAL-LEVEL RISK
FACTORS: ADVERSE EVENTS AND NEGLIGENCE

Adverse eventa (AE) Ratio % AES due to igence
(95% CIM risk ratio (95% Cl)+

Male gender .......cocvveiirvviinrce e 0.96 (0.83-1.10) 0.84 (0.59-1.20)
Black TACE ...cocvvvrerecireiir e 1.13 (0.84-1.51) 1.48 (0.80-2.75)
PAYER STATUS:

Uninsured .. . 0.84 (0.59-1.18) 2.35 (1.40-3.95)*

Medicaid .........coeivveviienric s 1.27 (0.97-1.65) 1.34 (0.70-2.65)
INCOME:

POOT ... 1.15 (0.90-1.46) 1.18 (0.62-2.24)

Near Poor ........cccoccvvvvmreiviereesnieesnnennnes 0.91 (0.67-1.24) 0.79 (0.34-1.84)

Low INcome ........cccovevvviriieiniinenieeicines 0.64 (0.490.84)** 0.85 (0.41-1.76)

Middle Income ..........cocovevvvmeiieeieeeen 0.94 (0.79-1.12) 0.97 (0.60-1.90)

Calculated from multiple logistic regression, controlling for Patient age and diagnosis-related risk.
*p <.001, compared to the privately insured.

”(P <.05, compared to higher income.

+Confidence Interval.

At a hospital level, the major risk factor associated with neFIi ent injury is the
total amount of resources expended in the care of patients.!! Individuals hospital-
ized at institutions in the lowest quartile of total operating costs are at much higher
risk of suffering a negligent medical injury than are other patients. As Congress at-
tempts to control costs, it must ensure that resources are carefully and evenly dis-
tributed. Otherwise patients hospitalized at relatively poor hospitals will be at much
greater risk for negligent injury.

MEDICAL MALPRACTICE CLAIMING IS NOT MATCHED TO MEDICAL INJURIES

A review of over 68,000 medical malpractice claims in New York State uncovered
3,600 claims that arose from treatment year 1984. Since each of the 27,000 neg-
ligent adverse events theoreticall{ could and should give rise to a medical mal-
Eractice claim, it appears that only one out of seven potential claims are actually

eing brought. Previous investigations have made the same point: there is a large
litigation gap in medical malpractice.12

he more recent research combined the review of all 30,000 records with the
68,000 malpractice claims, and matched claims to individual cases. In this matchin
process, 51 claims were uncovered in which there was also review of the medica
record, allowing estimates of the sorts of cases in which claims were being brought.
Many claims (over 80 percent) are brought in cases in which there is no adverse
event or no negligence.13 On the other hand, less than 3 percent of negligent ad-
verse events lead to claims (Table 3).

TABLE 3.—ESTIMATES OF ADVERSE EVENTS, NEGLIGENT ADVERSE
EVENTS AND CLAIMS, NEW YORK 1984+

Hospital pa- .
“tf;nup’ Claims
NO AdVErse EVENt .......ccoocveiniiiiciereiein e iiesesineseeresostossesneresnsssenssnene 2,673,253 2,267
AdVerse EVENt ......oocoiieeiiiirrerciec et sne e e sss s e et s rasessasesasen 71,433 783
Negligent Adverse Event ..........ccociviiienecrenniencinne e snnssienseenssesnscenns 27,171 626
TOLBY ..ottt ser et re e et nesesesae s nesnraabe e b e et ennests srnssnernesaeranen 2,671,8€3 3,875

+These numbers reflect the combination of the results of the matching of claims in New York with the med-
ical record review results. They show the estimated number of claims ansing from three categories of patienta:
:@wmt clausiﬁed as {uving Do adverse event; those with a non-negligent adverse event; and those with a neg-
igent adverse event.

Overall, the medical malpractice system appears quite inaccurate. Indeed it is
similar to a situation in which a traffic officer is giving tickets to large numbers

11Brennan TA, Hebert LE, Laird NM, et al. Hospital characteristics associated with adverse
events and substandard care. JAMA 1991;265:3266-3269; Burstin HR, Lipsitz SR, Brennan. The
imPact of hospital financial performance on quality of care. JAMA 1993,270: 845-849.

3See Patricia Danzon, Medical Malpractice. Cambridge, MA: Harvard University Press

(1985).
13Lolio AR, Lawthers AG, Brennan TA, et al. Relation between malpractice claims and ad-
;'ggslesezv;gtf st_i;glto negligence: results of the Harvard Medical Practice tudy III. N Engl J Med
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of motorists who are not speeding, but failing to give tickets to many speeding mo-
torists. The Health Security Act, insofar as it emphasizes mandatory collateral
source offsets and use of %uidelines for exculpatory purposes, will reduce overall
claiming. As a result, it is likely to reduce some of the false ciaims, those brought
in cases in which there is no injury, but it will also reduce claims brought in cases
in which there was a negligent adverse event, further reducin“gI the already scanty
compensation available to the majority of injured patients. Alternatives like the
malpractice package contained in the Managed Competition Act of 1993 will bring
about even further reduction of claims.

The current medical malpractice system is also inequitable, in that certain types
of patients are far less likely to bring medical malpractice claims, even when suffer-
ing significant medical injuries. For instance, uninsured patients are one tenth as
likely to bring claims as patients who have insurance.!4 Poor patients are one fifth
as likely to bring claims as are the wealthy. The aged are also unlikely to bring
claims. Since the Health Security Act and alternatives limit contingency fees, and
since the poor are more dependent on contingency fee mechanisms in order to Bring
claims, federal reform will likely worsen the inequity of the tort system. The poor
will be even less likely to sue than they are at present.

THE TORT SYSTEM DOES APPEAR TO DETER POOR PRACTICES

While the deterrence signal sent by the medical malpractice system must be
somewhat confused, given the overall mismatch between malfgractice litigation and
medical injury, there is evidence that physicians are aware of and react to varying
levels of medical malpractice litigation. lgor instance, physicians are able to gauge
their risk of being sued. In fact, their perceived risk of being sued is much higher
than their actual risk of being sued.!® This means that while the signal is weak,
phg‘sicians are understanding it.

ore importantly, empirical analyses suggest that the risk of negligent injury for
patients deck as claims increase.1® Tort litigation, with all of its warts, may accom-
plish the task for which it is primarily intended, that is the prevention of medical
1njury. .

The Health Security Act is aimed primarily at reducing medical malpractice
claims. This will reduce compensation available to patients. More importantly, how-
ever, by reducing claims rates, it will reduce deterrence, and increase rates of medi-
cal injury. In addition, total costs associated with medical injury will increase.

USE OF PRACTICE GUIDELINES SOLELY FOR EXCULPATORY PURPOSES WILL REDUCE
MALPRACTICE CLAIMS

Research undertaken for the Physician Payment Review Commission clearly indi-
cates that practice guidelines are now being used in malpractice litigation.1? Plain-
tiff attorneys are much more likely to use practice guidelines than are defense attor-
neys. This should not be surprising in light of the Medical Practice Study results.
There is a large reservoir of potential claims. If practice guidelines provide an inex-
pensive and durable demonstration of the standard of care, and so make the proof
of negligence easier, plaintiff attorneys are more likely to apply them than are de-
fense attorneys.

The recent experiments with practice guidelines in Maine and other states ex-
clude use of practice guidelines for inculpatory purpozes and allows them only for
exculpatory purposes. The Health Security Act follows the same format. This one
sided use of practice guidelines appears unjust. Since there is huge morbidity and
mortality associated with negligent injuries, it would seem advisable to use practice
guidelines for both inculpatory and exculpatory purposes.

ENTERPRISE LIABILITY AND NO-FAULT REFORMS

The Health Security Act recommends studies of enterprise liability. Enterprise li-
abilit&’ exists today in some institutions. For instance, practitioners at the B;’iigham
and Women’s Hospital and the Harvard Community Health Plan in Boston, Massa-

14Burstin HR, Johnson WG, Lipsitz SR, et al. Do the poor sue more? A case-control study of
malpractice claims and socioeconomic statlus. JAMA 1993;270:1697-1701.

18Lawthers AG, Localio AR, Laird NM, et al. Physicians’ perceptions of the risk of being sued.
Journal of Health Politics, Policy and Law 1992; 17:463—482.

18Paul C. Weiler, Howard H. Hiatt, Joaeph}‘l P. Newhouse, William G. Johnson, Troyen A.
Brennan and Lucian L. Leape. A Measure of Malpractice: Medical injury, malpractice litigation,
and Batient compensation. Cambridge, MA: Harvard University Press, 1993. .

-17Brennan TA, Hyams AL. Practice guidelines and malpractice litigation: report to the Physi-

cian Payment Review Commission (February 1, 1994).
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chusetts already practice medicine in a mature enterprise liability system: both
claims against the institutions and the physicians are handled by a coordinated de-
fense team for the single insurer. There is, however, little evidence that physicians
under entag)rise liability have different attitudes towards medical malpractice than
do others. Nor is there any sense that medical injury rates are higher or lower in
these inatitutions than elsewhere. Therefore enterprise liability by itself may have
little impact on malpractice litigation.

However, if enterprise liability was linked to a system that eschewed findings of
negligence and instead compensated on the basis of medical injury, one could hy-
pothesize that there would be significant gains both in terms of prevention and com-
pensation. The New York State research has demonstrated that a no-fault injury
mechanism in medicine would be a viable alternative. For instance, the total costs
of a no-fault compensation system could be accomplished for the same cost as the
total amount of premiums now being paid by providers. Moreover, if medical care
payments were absorbed by the health care system, as the Health Security Act envi-
sions, no-fault insurance for the remainder of injuries is quite affordable. More im-

rtantly, all medical injuries would be compensated, not just those due to neg-
igence. A no-fault approach also has significant benefits from a prevention point of
view. If linked to enterprise liability and experience rated premiums paid by those
:éat.erprises, one could produce significant deterrence signals at the level of the en-

rprise.

Most importantly, no-fault could lead to new physician attitudes with regard to
medical injury compensation. A similar system in Sweden is widely accepted by phy-
sicians. In fact in that country, over 30 percent of claims are initiated by physicians
on behalf of injured patients. A no-fault process also accommodates notions of con-
tinuous quality improvement and epidemiological methods to reduce medical injury.
American physicians are prepared to report medical injuries in a systematic effort
to identity risk factors for medical injuries, and then to prevent them.!® Qur major
effort in malpractice reform should be directed at preventing medical injuries to pa-
tients and compensating them for their injuries.

SUMMARY AND CONCLUSIONS

Many of the Health Security Act provisions 2re somewhat neutral with regard to
an impact on medical malpractice litigation. Arbitration, periodic payment, and
similar reforms will simply lengthen the duration of the litigation process. They will
likely not affect claiming behavior. Changes in the contingenc gae, however, will
reduce the ability of the impoverished to bring suits still further. This will make
the medical malpractice system even more inequitable than it is today. Collateral
source offsets and use of guidelines will reduce claims, which is what many insurers
and medical professional societies intend. However, these reforms will reduce deter-
rence and thus increase the number of medical injuries and the costs associated
with those injuries. They will also reduce compensation for individuals who have
been injured. Overall, I recommend experiments that incorporate no-fault concepts
of compensation, and experience rating-based approaches to deterrence.

PREPARED STATEMENT OF CLIFTON R. CLEAVELAND, MD

Good morning. My name is Dr. Clifton R. Cleaveland. I practice internal medicine
in Chattanooga, Tennessee. I am President of the American College of Physicians
(ACP). With a membership of more than 81,000 physicians who practice internal
medicine and its subspecialties, the College is the nation’s largest medical specialty
society. Internists provide more medical care for adults, and more care for Medicare
patients, than any other specialists.

The ACP is a strong supporter of comprehensive health care reform because we
believe the multifaceted problems of the current system must be addressed in an
integrated fashion. It is critical that meaningful medical liability reform be a compo-
nent of health reform legislation. We hope that today's hearing is a signal that you
agree, and we appreciate the opportunity to present our recommendations.

- Our nation’s malpractice system dces not work—for injured persons or physicians.
Lawsuits are time-consuming and expensive for both sides, and many victims of
nesligence don't reccive timely and adequate awards.

hysicians feel threatened by the potential for litigation and often believe the
must perform procedures merely to protect themselves from liability. In a 1992 Gal-

180'Neil AC, Petersen LA, Cook EF, et a). Physician reporting com, with medical-record
review to identify adverse medical events. Ann Intern Med 1993;119:370-376.
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lup poll of general practice physicians, 93% of those surveyed said that the threat
of medical liability suits causes them to order tests they might otherwise consider
unnecessary. This riske harm to patients, causes the physician-patient relationship
to suffer, adds to health care costs, and in some instances, hurts acceas to certain
types of health care.

If defensive medicine adds only 6 percent to cur nation’s health care bill, that'’s
$60 billion that we can ill afford. That money should be spent on appropriate care
for sick patients—not on inappropriate care of potential litigants. -

Mr. Chairman, today's malpractice system is arbitrary. The reasons why physi-
cians get sued are unclear. Studies have shown that physicians are usually not sued
when malpractice occurs, and are often sued when they are not at fault. This helps
explain why physicians feel vulnerable in the current system, and often believe they
must perform procedures to protect themselves from future legal action.

There is still no evidence to show a correlation between a physician’s malpractice
claims experience and quality of care. In fact, a study published in the most recent
issue of the Annals of Internal Medicine showed that the reasons why patients con-
tacted a malpractice attorney were primarily: general dissatisfaction with the health
care system; television advertising by law firms; and their financial circumstances.
While medical liability laws may be addressing certain needs of patients, they are
not, and must not be seen as, a guarantor of quality of care.

As you know, the current tort system provides little protection for patients. Stud-
ies have shown that many more patients suffer an injury from negligence than file
a malpractice claim. An even smaller percentage receive compensation. Moreover,
those who do recover often must wait several years as the litigation crawls through
the legal system.

We nced a liability system that provides appropriate compensation for patients
who are injured, with much smaller transaction costs than we now incur. We need
a system that does not infect the physician-patient relationship with the loomin
threat that the two parties may end up in court. The reforms that we recommen
are in the best interests of patients and physicians.

Medical malpractice reform will not solve all the problems in our nation’s tort sys-
tem. Nor will it necessarily end defensive medicine. However, it is a necessary first
step that can help change the incentives in the system, thereby helping to restore
the physician-patient relationship.

RECOMMENDATIONS

The ACP recommends a package of reforms based on the provisions of the Califor-
nia Medical Injury Compensation Reform Act (MICRA) including:

¢ Cap on non-economic damages—Caps on non-economic damages will ease

hfsician fears of unlimited liability, and will reduce malpractice co its.

¢ Elimination of joint and several liability—This legal doct-ine 10lds all de-
fendants liable for the full award if any other defendants cannot pay their
shares. It penalizes defendants who have to pay more than what would be war-
ranted by their share of fault.

o Offsets of awards from collateral sources—Damage awards should be re-
duced by recoveries from other sources such as health insurance, disability in-
surance, and other sources.

¢ Reasonable limits on statutes of limitations—This will ensure that mal-
practice claims are reviewed in a timely way. Long statutes of limitations create
uncertainty, delay, and expense.

¢ Limiting attorney contlngencg fees—Attorney contingency fees should be
limited to less than 33 and 1/3% based on a sliding scale to decrease the incen-
tive to seek excessive damages. In the Annals article noted earlier, attorneys
cited the low estimate-of award as the most frequent reason for not pursuing
a malpractice case. The patient is at the mercy of the lawyer’s potential revenue
estimate. Thia is compelling evidence of the need for sliding scale limits on con-
tingency fees, in order to reduce the financial incentive for lawyers to pursue
high awards and refuse cases that they do not see as financially promising.

These tort reforms have been successful. They have caused malpractice pre-
miums in California to decline from 1976 to 1991.

The effectiveness of caps on non-economic damages in reducing costs was recently
affirmed by the U.S. Office of Technology Assessment. In its latest report, the OTA
concluded that” the one reform consistently shown to reduce malpractice cost indica-
tors is caps on [non-economic] damages.”

Although these reforms have successfully reduced some malpractice costs, there
is no evidence that they have reduced defensive medicine, the number of frivolous
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suits filed, or the huge transaction costs associated with bringing a claim. Con-
se%::ntly. we urge adoption of other proposals:

ndatory Binding Alternative Dispute Resolution—Strengthening alter-
native dispute resolution methods is a key component of reform since they can re-
duce the time and expense of litigation for both sides. Thus, it should be mandatory
for litigants to go through ADR before bringing a case into court. Some jurisdictions
have used mediation and early neutral evaluation techniques with success. Others
prefer a more traditional :J)pmach such as arbitration.

Regardless of the method, we believe ADR will lead to settlements of disputes and
reduce the time and expenses of full-blown litigation. The key to making it work,
however, is that the ADR must be binding on the parties or provide a strong dis-
incentive so plaintiffs do not go to court after the ADR is completed. An example
would be the “English Rule” which requires a plaintiff to pay the defendant’s legal
costs if he receives a lesser award at trial than that available from the ADR.

Pretrial Screening—We urge the adoption of a provision requiring that, before
a case can proceed, a screening panel comprised of attorneys ang physicians review
a plaintiff's case and determine if there was a probability of negligence and that the
negligence caused the injury.

strong pretrial screening mechanism will help prevent spurious claims from en-
tering the system. Each state could design its own panel, but they should consist
of physicians and attorneys. The decision of the panel should be allowed as evidence
in any subsequent trial.

No-fault Demonstrations—We recommend federal support for demonstrations
of no-fault malrractice systems such as use of Accelerated Compensation Events
(ACEs). The College has long argued that we need to move away from an adversar-
ial system to resolve malpractice claims, and toward a no-fault solution. Since prov-
ing fault is the basis of a lawsuit, if the plaintiff was not required to prove fault,
it would save time and money for both sides. Of course, this type of system would
also have to ensure that in return for a timely and definite compensation for injured
patients, physicians would not be liable for non-economic damages.

Studies have shown that the use of ACEs and other methods to resolve disputes
could be effective and save time. We believe it would be appropriate to fund dem-
onstrations to determine the effectiveness of such programs.

IMPROVING QUALITY OF CARE

Mr. Chairman, most discussions of liability reform end up as shouting matches
between doctors and lawyers. This prevents us from addressing the real issue—how
to ensure that patients receive the highest quality care.

The malpractice system is ill-suited to perform this function. Its arbitrariness and
lack of scientific foundation gives it no credibility with medical professionals. Its in-
ability to provide timely and adequate compensation to injured persons creates cyni-
cism and frustration for patients.

What we need is a new system to guarantee quality—a system that uses data to
monitor physician practices and helps them improve their performance. Toward that
end, the College supports a quality improvement system that uses data from prac-
tice profiles—of processes and outcomes—to measure quality. Use of this data in a
sgsbem of ongoing quality improvement is the best way to ensure that patients get
the best care.

Mr. Chairman, quality in medical care comes from professional imperatives to
achieve excellence. It cannot be imposed externally, from i:wernment regulation or
the tort system. The challenge is to design a system that fosters collaboration
among physicians, hospitals, and health plans to improve quality, while simulta-
neously providing reasonable external review and consumer protection.

Physicians and health plans must take greater responsibility for the quality of the
care they provide. When the data suggests a potential quality problem, it is the re-
sponsibility of the health plan and its practitioners to investigate the cause of the
data variation and ultimately improve performance. If a particular physician is un-
willing or unable to improve, the medical community must be willing to take appro-

riate action. Toward that end, state licensure boards must be given the necessary
nding and authority to investigate and sanction physicians whose performance re-
mains unsatisfactory.

Finally, Mr. Chairman, it should be noted that trends in the current health care
system have exacerbated the need for liability reform. Spcifically, insurance compa-
nies, through their “utilization review” procedures, have taken treatment decisions
away from physicians. In addition, managed care organizations put pressure on phy-
sicians to more efficiently utilize resources, often by encouraging them to provide
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fehwe[' services. Insurers can enforce these rules by terminating their contracts with
physicians.

Xt the same time, however, patients ex%ect that physicians will do whatever is
n'fcessary for them, regardless of the cost. Patients can use the tort system to back
them up.

Thus?physicians are caught in a “Catch 22.” They can be fired for providing too
much treatment, and sued tor providing too little.

This issue was dramatically illustrated to_you last week when Dr. Christine Cas-
gel, the Chairman of the ACP Health and Public Policy Committee, testified before
ﬁour committee regarding care at the end of life. As you recall, Dr. Cassel described

ow a physician’s fear of being sued can create an adversarial environment that dis-
torts the communication between the doctor and patient, just as they are making
difficult but necessary treatment decisions. :

In light of these considerations, we believe that tort reform becomes even more
esgsential under the cross-pressures of managed care and other integrated systems.
Beyond the reforms we have recommended, we urge further study of the concept of
enterﬁrise or organizational liability. While we recognize that past proposals in this
area have their problems, it makes sense to us that, as we give health plans and
networks the responsibility for providing care and for the quality of that care, we
should also hold these organizations accountable for lapses in the quality of care.
Tl})‘le concept deserves further exploration to determine whether it might be work-
able.

CONCLUSION

Mr. Chairman, we urge the Committee not to see the malpractice issue as a battle
between physicians and patients. Most emphatically, the tort system does no:dpro-
vide adequate protection for patients who are injured during the course of medi-al
care. Tort reform is at least as important for patients as it is for physicians. We
hope that Congress and the advocacy groups who speak for consumers, as well as
ﬁhysicians. will view tort reform as a win-win issue for phgsicians, [;Latients, and our

ealth system as a whole, and come together on a significant package of reforms.

Thank you very much. I'll be happy to answer your questions.

PREPARED STATEMENT OF PHILIP H. CORBOY

Mr. Chairman and Members of the Committee: |

I appreciate the opportunity to present the views of the American Bar Association
on medical professional liability in the context of proposals to increase access to
health care. I am Philip H. Corboy, Chair of the ABA's Special Committee on Medi-
cal Professional Liability.

Since 1972, the ABA has been on record in support of legislation that would pro-
vide for every American to have access to quality health care regardless of a per-
son’s income. In February 1992, the ABA's House of Delegates reaffirmed its sup-
port of legislation calling for universal coverage for all through a common public or
publi¢/private mechanism through which all contribute.

The American Bar Association is concerned about the ability of Americans, includ-
inﬁ its own members, to obtain affordable health insurance. Health care at a reason-
able cost has been an American expectation, and a concept the American Bar Asso-
ciation supports. Likewise, access to the American legal system has been a fun-
damental right tracing back to the origins of this country.

The ABA understands the concerns being expressed about the issue of medical
professional liability and is deeply committed to having a legal system in America
that is effective and just, one that protects the rights of plaintiffs and defendants.
Two ABA entities worked towards this end by developing recommendations for the
ABA’s House of Delegates. They are the Special Committee on Medical Professional
Liability and the Action Commission to Improve the Tort Liability System.

The ABA Special Committee on Medical Professional Liability was composed of
a balanced group of plaintiffs’ lawyers, defense lawyers and r%presentatives of aca-
demia, and the judiciary. The Committee was chaired by ABA ast-President Talbot
S. D’Alemberte, then Dean of the Florida State University College of Law. The Com-
mittee was charged with studying legislative initiatives in the medical malpractice
area and developing ABA policy proposals for the Association’s policymakers to con-
sider. In February 1986, the ABA House of Delegates adopted a resolution upon rec-
ommendation of the Committee. (A copy of that resolution is appended to this state-
ment as Appendix A.) The Committee was then disbanded. However, it was reac-
tivated in August 1991.
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Near the end of 1985 the ABA, through its President, appointed an Action Com-
mission to Improve the Tort Liability System. The 14-member Commission was
asked to develop specific proposals to improve the tort liability system. The mem-
bers of the Commission were federal trial and appellate court judges; a state Su-
preme Court justice; corporate counsel, including those with insurance exPerience;
consumer and civil rights advocates; academicians; and practicing plaintiffs’ and de-
fense lawyers.

In February 1987, the ABA House of Delegates considered the Commission’s rec-
ommendations and adopted the resolution appended to this statement as Appendix
B. The ABA takes the position that these proposala to improve the tort system can
and should be implemented by the courts and legislatures at the state, and not the
federal level. The tort system has shown considerable resilience in the face of dra-
matic social and economic developments. State courts and legislatures are con-
stantly working to improve the tort laws and should be permitted to continue to do
so. Thus, federal intrusion into the field, with some discrete exceptions, is inappro-
priate.

The ABA believes that federal pre-emption of the state medical professional liabil-
ity laws would constitute an unwise and unnecessary intrusion of major proportions
on the longstanding authority of the states to promulgate tort law. Such pre-
emption would cause the whole body of state tort law to become unsettled and cre-
ate new complexities for the federal system. Unequal results would occur when med-
ical professional liability litigation is combined with other fields of law with differing
rules of law. An example of this would be a situation where a medical malpractice
claim is joined with an automobile liability claim. If state tort laws differ from the
federal law in areas such as caps on damages, the collateral source rule or joint and
several liability, conflicts and uncertainty would likely result; and one defendant in
an action could well be treated entirely differently than another. Having one set of
rules to try medical professional liability cases and another set of rules to try other
tort cases is not consistent with the sound and equitable administration of justice.

Our ABA policies reflect the ABA’s recognition that the issue of medical profes-
sional liability is of vital importance not only to the legal profession but to the medi-
ca'lrﬁrofession, the insurance industry and, most of all, to the public. )

e public has the most at stake in this issue. When a person suffers injury as
a result of negligence by a provider of health care services, he or she must have
the right to seek recovery for the full measure of those damages. We believe that
right 18 severely threatened by those who call for major changes in this countr{'a
tort law eiyntem, and particularly by those who propose that limits be placed on the
amount of damages persons may seek in compensation for their injuries caused by
the negligence, or carelessness of health care providers.

We are especially concerned with Rropoaa 8 to alter the system of medical mal-
practice to carve out exceptions in the tort law system for one group of potential
defendants—in this case, the medical profession. It is the ABA’s belief that the
riihts of injured persons to recoverfully for ing"uries caused by the wrongful acts of
others must be protected. We are concerned that those who seek major changes in
the way the tort law system deals with cases of medical malpractice are willing to
trade away the rights of all individuals in the hope of easing a perceived burden
on some or reducing the overall costs of health care. Since medical malpractice in-
surance costs make up only a small fraction of the dollars spent on heaith care in
the United States, the changes in the tort laws would have no real impact on costs
of health care.

In addressing access to health care proposals, that contain provisions on medical
professional liability, three questions need to be asked. First, what is the cost sav-
ings that can be achieved? Second, have such provisions, when enacted, lowered

-health care costs in states which have adopted their essential elements? Third, what
are the consequences to the traditional American legal system and to the rights of
the injured persons? In other words, does a cosi shifting from the medical profes-
sional who caused the injuries to the person who was injured or to a governmentsl
agency achieve anything more than an illusory savings?

WHAT IS THE COST OF THE MEDICAL-LEGAL SYSTEM?

The American Bar Association does not purport to possess the expertise to ana-
lyze all of the reasons for escalating medical costs. We do, however, have the ability
to analyze the interrelationship of the legal system and those costs. Moreover, we
are able to determine the consequences of proposed legislation upon the American
legﬁ: system and those seeking compensation for injuries.

e major components that have been cited as contributing to the rising cost of

that care are:
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Reliance on modern, sophisticated and expensive treatment.

Innovative treatment of illnesses, such as heart disease, AIDS and cancer;
¢ An aging population, which addy to Medicare and Medicaid expenditures;
High administrative costs of the health care system; and

e The medical-legal system.

Studies concerning the medical-legal system show that its impact on the national
expenditures is not only questionable but also insignificant. The Congressional
Budget Office stated in 1992 that medical-legal costs, as measured by medical mal-
practice insurance premiums, account for 0.74 percent of the national health ex-
penditures.(1) I understand that these insurance premiums account for a lower per-
centage of national health expenditures at this point in time. The other component
of cost attributed to the legal system is that of so-calied “defensive medicine.” Vary-
ing figures for the cost of “defensive medicine” have been estimated. However, no
one has reliably measured what, if anything, defensive medicine costs.

An October 1992 study of the Congressional Budget Office concluded that health
care spending is propelﬁzd upward by high-cost technological and medical break-
throughs. The study finds that rising incomes, demogragﬁlic changes, and medical
mallpractice costs do not appear to account for much of the increase in the nation’s
health care bill. The report states that malpractice insurance premiums account for
less than one percent of the dollars spent annually on the nation’s health care.

The report also concluded that “much of the care that is commonly dubbed ‘defen-
sive medicine’ would prebably still be provided for reasons other than concerns
about medical malpractice. Physicians have always sought to provide patients with
the best possible medical care at the lowest risks and would continue to do so even
without the threat of lawsuits. Because much of this ‘defensive care’ helps to reduce
the uncertainty of medical diagnosis, it seems unlikely that physicians would change.
their practice patterns dramatically in response to malpractice reform.”(2)

To address the subject of “defensive medicine,” there must be agreement upon the
meaning of the phrase. Huwever, there is no agreement upon the definition.(3) That
uncertainty has resulted in the inability to statistically measure the cost.(4) In pub-
hshed studics, “defensive medicine” Las included erroneously the cost of the con-
sequence of physicians’ financial incentive to direct patients for tests and examina-
tions in facilities in which physicians have a proprietary interest.(5) Some have con-
sidered the cost of new technology and advancements in medical knowledge, care
and treatment. In that regard, patients expect the use of very modern, sophisticated
and expensive technology to refine diagnosis and eliminate uncertainties.

Therefore, to examine the impact of the medical-legal system, the necessary in-

uiry is to what extent physicians direct medical expenses that are unwarranted for
the treatment or diagnosis of patients, and are not motivated by personal financial
interests. In other words, an expense is only attributable to the medical-legal system
when the sole reason for that expense is concern by the physician about a medical
malpractice claim. There has been no study to measure that cost, and there appears
to be no basis for assuming that competent and reputable physicians impose such
expenses upon their patients without a justifiable medical reason.

To the extent that physicians’ concern about liability results in more conscientious
medical care, then “defensive medicine” is certainly desirable.(6) When the fear of
tort liability deters medical injuries, then health care costs are lowered by avoiding
the costs associated with medical injury.(7) Thus, if liability concerns are a deter-
rent, rrovisions that relieve physicians of concern regarding negligent practices can
actually result in an increase of health care costs.

Because no reliable studies have been done to estimate the cost of so-called defen-
sive medicine, the Office of Technology Assessment has been asked to study the
issue and is expected to complete its study in 1994.

[ BN

HAVE TORT PROPOSALS, WHEN ENACTED, LOWERED OVERALL HEALTH CARE COSTS?

It is often asserted that caps on noneconomic damages and elimination of the col-
lateral source rule result in lower health care costs for everyone. In general, these
types of proposals have been enacted only within the last ten ¥eam. Insufficient
time has elapsed, and insufficient data has been gathered to enable us to be certain
of the impact on costs of these proposals. However, from our research and study it
appears tr\at these proposals have not had any measurable impact on overall health
costs. In looking into the issue we found that personal health care spending per cap-
ita approximately doubled throughout the United States from 1982 to 1990 regard-
less of whether a state had enacted “tort reforms” and regardless of the type of “re-
forms” enacted. We developed a chart (attached as Appendix C) showing the per-
centage of increase from 1982 to 1990 in personal health care spending per ca(yita
by state. It is derived from a February 1992 report-entitled “Health Care Spending
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Nonpolicy Factors Account for Most State Differences,” published by the General Ac-
counting Office (GAO). The GAO report utilized 1982 data compiled by the Health
Care Financing Administration (HCFA) and 1990 estimates from Lewin/ICF.

As the chart demonstrates, personal health care costs approximately dou-
bled from 1882 to 1990 regardless of whether a state had enacted tort “re-
forms” and regardless of the type of “ceforms” enacted.

For example, based on the figures utilized in the GAO report, the three states
with percentage increases estimated to be slightly lower than average—Arkansas,
Kentucky and Mississippi—had no caps on damages in medical malpractice cases.
Alabama, with a slightly higher than average estimated percentage increase, had
a cap on damages. Massachusetts and California, the two states with the highest
estimated personal health care costs per capita, had in place a cap on damages.

Our findings are consistent with other studies. For example, in March 1993, the
Coalition for Consumer Rights published False Claims: The Relationship Between
Medical Malpractice “Reforms” and Health Care Costs. This study found there to be
“no indication that enacting major tort ‘reforms’ is positively correlated with lower
health care costs.” In fact, the study found that “states with the lowest per capita
expenditures are more likely to have enacted fewer tort ‘reforms’ overall than the
average.”(8) Regarding caps on damages, the Coalition’s study concluded as follows:

Since the medical establishment has made caps on damages its single highest
rriority. we would expect to see some correlation between states which have
imits on recoverg and inexpensive health care. However, only 30% of the ten
states spending the least in health care have enacted limits on recovery of dam-
ages; 56% of the remaining 40 states have such a statute. A closer examination
of the states ranked by spending shows that there is no correlation between the
least expensive states and limits on damages.

Our findings are consistent with previous research we have conducted on the

“health care savings” of caps. Indiana has one of the most restrictive caps laws

in the nation, and yet a 1992 survey of hospital bed costs and delivery charges

in comparable cities in Illinois and Indiana revealed that the small variance in
fees couléi not be attributed to lower medical malpractice costs coming from caps
on awards.

A 1992 study funded by the Texas Medical Association, the Texas Trial Lawyers
Association and the Texas Hospital Association reported that its findings indicated
that “changing the medical professional liability system will have minimal cost sav-
in%‘shimpact on the overall health care delivery system in Texas.

e cost of medical malpractice insurance, for the most part, reflects the cost of
the medical-legal system. In contrast to the increase in health care costs, medical
malpractice costs have been relatively stable in recent years. The number of medical
malpractice claims peaked in 1985, and has continued to decline according to the
most current figures available. From 1985 to 1990, the overall rate declined at an
average annual rate of 8.9 per cent.

WHAT ARE THE CONSEQUENCES TO THE PUBLIC OF PROPOSALS TO CAP NONECONOMIC
DAMAGES OR ELIMINATE THE COLLATERAL SOURCE RULE IN MEDICAL MALPRACTICE
CASES?

Proposals of this type are ill-advised. Elimination of the collateral source rule
solelﬁ favors medical professionals by passing on the cost of the medical injury to
another health care provider. Often, an insured person has the benefit of heal& or
disability insurance which pays for a portion of the additional medical costs attrib-
utable to the injuries caused gy a physician’s negligence. Tygically, the insurer will
assert a lien against its insured’s recovery or pursue a subrogation claim. Under
proposals to eliminate the collateral source rule, the negligent physician would get
a credit for the insurer’s payment, and the insurer could not recover from the person
who injured its insured. An obvious consequence of the loss of lien and subrogation
rights by a health or disability insurer will be an increase in those premiums.

ere government proposals provide such insurance, government health care costs
would increase. The net result is no reduction in health care costs but a windfall
benefit to the defendant medical professional and his or her insurer at the expense
of the injured person.

Proposals to limit noneconomic damages deprive individuals of compensation for
the consequences of medical ma}practice injuries. No one has stated that such inju-
ries are not real or severe. In fact, noneconomic injuries may far exceed the eco-
nomic damages. These proposals, if enacted, would make seriously injured persons
who are the least able to a#ord it receive less than full compensation while less seri-
ously injured persons would be fully compensated. This would be grossly unjust.
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A bottom line is whether the economic benefits to the public in reducing health
care cost is significant enough to warrant depriving other members of the public—
injured persons of full and adequate compensation from those responsible for their
injuries. With the cost of the entire medical-legal system constituting less than one
Rercent of health care costs, a pertinent inquiry is whether such proposals would

ave any noticeable impact except upon injured persons.

Such proposals would not eliminate the less than one percent of health care costs
attributable to medical professional liability since no one seriously urges that the
medical profession should be immune from liability. Rather, such proposals are di-
rected at those injured persons who are ultimately compensated. These victims of
medical negligence are the subject of such proposals. Any savings in the cost of
health care would be a small fraction of a percent. Thus, even on an economic analy-
sis, such proposals, if implemented, will not have a measurable impact upon the cost
of health care. Such proposals, however, would impact severely and dramatically
upon the persons who are victims of medical malpractice.

SHOULD ALTERNATIVE DISPUTE RESOLUTION BE INCLUDED IN A NATIONAL HEALTH
ACCESS PROPOSAL?

The ABA has long supported the use of various methods of alternative dispute
resolution (ADR) and was an early leader in advocating for its use. We encoura;ge
providing appropriate ADR options in a national health access proposal as an effi-
cient means of expediting medical malpractice claims,

In 1976, the ABA co-sponsored a conference in St. Paul, Minnesota. The con-
ference sought to address two principal topics: “What types of disputes are best re-
solved by judicial action and what kinds are better assigned to another more ap?ro-
priate forum?,” and “Can the interest of justice be better served with processes less
time-consuming und less expensive?” The conference discussions led to the appoint-
ment of a “Pound Conference Follow-up Task Force,” under the chairmanship of
Judge Griffin Bell. The Task Force published a report with numeroue recommenda-
tions for justice reform in August, 1976.

A principal recommendation of the report is that a variety of innovative dispute
resolution techniques be explored: arbitration, inediation, revitalized and expanded
small claims courts, and the concept of a “neighborhood justice center.”

In 1977, when the ABA established its Standing Committee on Dispute Resolu-
tion, that subject was relatively obscure; how ever, during the past 16 years, the
ABA through its Standing Committee and its newly established gection on Dispute
Resolution, has chartered the nation’s dispute resolution agenda. The Multi-Door
Courthouse, school mediation and police dispute resolution programs were unknown
concepts until after the ABA’s 1976 Conference on Improvements in the Administra-
tion of Justice.

Today, the dispute resolution world is dramatically different. Much has happened,
in part because of ABA leadership. The extensive work of the ABA is described in
a document entitled the ABA Blueprint for Improving the Civil Justice System. Cop-
ies of the “Blueprint” are available upon request.

The ABA’s House of Delegates has adopted four resolutions relevant to ADR and
medical malpractice. The resolutions call for the following:

1. To promote continued use of and experimentation with ADR, both before and
after suit is filed, as welcome components of the justice system. (Adopted Au-
gust 1989.) f

2. Consistent with the attached ABA policy (Appendix D), to support the increased
use of ADR by federal agencies, which included support for the recently passed
Administrative Dispute Resolution Act of 1990, (Adopted August 1988.)

3. To support the use of arbitration for resolution of medical malpractice disputes
under circumstances whereby tlie agreement to arbitrate is entered into only
after a dispute has arisen. (Adopted August 1977.)

4. To support the voluntary use of arbitration so log as the parties have full
knowledge that once entered into, the arbitratic panel’s decision is final and
binding; and that arbitration panels should consist of one impartial arbitrator
in “small” claima cases and three arbitrators—an attorney, a physician, and a
layman in larger claims cases. (Adopted August 1976.)

The ABA is concerned about achieving a more expeditious and economical resolu-
tion of medical malrractice litigation. Voluntary alternative dispute resolution, for
example, has gained acceptance as an alternative to litigation. The ABA recognizes
the importance of the development and use of ADR methods other than full judicial
trials for resolving legal disputes. ABA policy supports the “continued use of and
experimentation with alternative dispute resolution techniques both before and after



69

suit is filed,” so long as they assure that every disputant's constitutional and other
legal rights and remedies are protected. Of course, such concepts have equal validity
in litigation against any defendant, and no special justification exists for being ap-
plied only in cases involving medical professionals.

The use of voluntary alternative dispute resolution techniques is consistent with
the relevant policy considerations of attracting to an overburdened judicial system
the independent and impartial services and expertise upon which that system nec-
essarily depends. Besides relieving court congestion and speeding up the conclusion
of cases, these alternative dispute resolution procedures are often less expensive and
less stressful than seeing a case through its normal trial path.

Thank you for giving us this opportunity to present our views to you.
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APPENDIX A,

RESOLUTION APPROVED BY THE
AMERICAN BAR ASSOCIATION
HOUSE OF DELEGATES

February 11, 1986

Be It Resolved, That

(1) The American Bar Association urges appropriate ABA entities. such as
the Action Commission to Improve the Tort Liability System and the Com-
mission on Professionalism. to continue to consult. where appropriate. with
representatives of the American Medical Association and others in the heaith
care industry. the insurance industry, state and federal governments and ap-
propriate segments of the public with the goal of seeking a broader consensus
on how more equitably to compensate persons injured in our society. The
problems associated with medical professionai liability are common to all
areas of tort law and should be evaluated in the context of their broader im-
plications for the tort system as a whole. The legal and medical professions
should cooperate in seeking common solutions to these problems and should
avoid any efforts to polarize the discussion of these problems, which would
serve neither the public interest nor the interests of either profession.

(2) Consistent with these goals. the American Bar Association adopts tne
following principles:

a. The regulation of medical profess'ional liability is a2 matter for state con-
sideration: and federal involvement in that area is inappropriate.

b. There should be rigorous enforcement of professional disciplinary code
provisions which proscribe lawyers from filing frivolous suits and defenses:
and sanctions should be imposed when those provisions are violated.

¢. There should be more effective procedures and increased funding to
strengthen medical licensing and disciplinary boards at the state level: and e.f-
forts should be increased to establish effective risk management programs in
the delivery of heaith care services.

d. No justification exists for exempting medical malpractice actions. from
the rules of punitive damages applied in tort litigation to deter gross miscon-
duct.

e. No disclosure of financial worth by a defendant in a tort action should
be required unless there is a showing by evidence in the record o.r.proffered by
the plaintiff that would provide a legal basis for recovery of punitive damages.
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f. Notices of intent to sue, screening panels and affidavits of non-involve-
ment are unnecessary in medical malpractice actions.

g. No justification exists for a special rule governing malicious prosecution
actions brought by health care providers against persons who sued them for
malpractice.

h. Trial courts should scrutinize carefully the qualifications of persons
presented as experts to assure that only those persons are permitted to testify
who, by knowledge, skill, experience, training or education, qualify as
experts.

i. The collateral source rule should be retained: and third parties who have
furnished monetary benefits to plaintiffs should be permitted to seek reim-
bursement out of the recovery.

j. Contingent fees provide access to the courts: and no justification exists
for imposing speciai restrictions on contingent fees in medical malpractice
actions.

k. The use of structured settlements should be encouraged.

I. Collection and study of data on the cost and causes of professional liabil-
" ity claims should be undertaken to evaluate and develop effective loss preven-
tion programs. ¢
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sgreesent or request another attoroey to do so.

G. Stresslinfog the Ligfgetion Process: Trivolous Clainms
and Unoceceseary Delay

13. A “fsst track' systes should be edopted for the

trial of tore ceses. lao tecosseadiog such s systes, we endotee
e policy of sctive judicis] ssnegesent of the pre-tsriel phases

of tort lftigeticn. WUe soticipate s eystea thst sets up o
' rigocous pre-tcisi achedule with a series of deadlines foteoded
to ecsute that tort cases ace t‘ld! to be placed oa the trisl
celender wvithio & specified tise slter filliog snd tried
proeptly theveafter. The courts should enforce & firm policy

sgafnst continuances.

14. Stepe should be taken by the courts of the
verious states to sdopt procedured for the coatrol sad

1isftetion of cthe scope snd durettoan of diocovor‘ fe tort
ceeses. The courts should consider, amoang other loniciacives:

(a) At ao eerly scheduling coafereace, llaiting
the nusber of fotervogatoriss aay “!t’ sey secve, end
establishing the nueber esod tise ol depoeitfoones eccordlog to s
¢irs schedule. Addittonal discovery could be allowed upon e
showing of good cause.

(b) When sppropriate, ssnctionlng sttorneys and
other persons for sbuse of discovery procedures.
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135. Scenderde should be aedopted substentielly slmilar

to those eet focth fa Rule 11 of the Pederel Rules of Civil
Procedure a8 & sesns of dlecoursging diletory motione practice

and frivolous claims and defenses.

16. Trie) judges should cecefully exsmwine, o0 o
cese-by-case beels, vhether liabflity snd demsge feeues cen or
should be tried seperately.

17. Noausanisous jury verdicts should be persitted In
iott csses, such as verdicts by five of six or tea of twelve

ugore. .

18. Use of the various elternstive dispute resoluclon

sechsoisma should be encouraged by federal end state
legielatuctes, by federal snd stete coucts, sad by all pecties
vho ere llioiy to, or do becose lavolved ln tort dieputes with

others.

n. Injury Prevention/Reduction

19. Actention should be peid to the disciplinleg of
all licensed profeseionesls through the following messures:

(e) A cossitsent to iaspose dloclpllno“uhoto

vasrented, end fuadliog of full-cime stsfl for dlecipliinecy

suthorities. Dtnct:l ane of lavyece should cootinue to be the
tespoasibilicy of the highest judiciel euthority o esch stat
fo octder to eafeguard the tights of sll citicens. .

b) 1la ovorl cese 10 vhich a cleis of negligence
]

or other wroogful comduct sade egefset s licensed
profeseionsl, crelating to his or hes professios, and s judgsent
for the plelatiff e ectered or s settlesent paid to an fojured
totcoa. the faosuresce cerrier, or §a the sbeence of & cecrler,
he plaintiff’s sttorney, should zepoct the fact aad the asount
of paysent to the llcoanin. suthogity. Any agreesent to
victhhold such fnforestion and/or to close the files from the
dieciplinery esuthorities should be unenforceable es contrary to

pudlic policy.

I. Hase Tort

20. The Aserican ber fncoctcclon should estabdlish o

cosmission ss soon se feseible, focluding semberxe with
sxpectise 10 tort lew, fosutsace, eavirooseotel policy, civil

procedure, snd regulstory design, to uodertske & cospsteheasive
study of the sass tost probles with the goel of offering e set
of concrete propossle for desling 1o e felr snd efficleat

ssoner with these cases.
J. Concluding Recosmendetion

21. After publicetion of the report, the ABA Action
Cosmsfesions to Isprove the Tost Lisbilicy 3yetes should dbe

dischacged of ite sseignsent.




APPENDIX C.

HEALTH CARE COSTS and TORT "REFORM"

Attached is a chart showing the percentage of increase from 1982 to 1990 in
personal health care spending per capita by state. It is derived from a February 1992
report entitled "Health Care Spending - Nonpolicy Factors Account for Most State
Ditferences,” published by the General Accounting Office (GAO). The GAO report

utilized 1982 data compiled by the Health Care Financing Administration (HCFA) and
1990 estimates from Lewin/ICF.

2 BI{Ee NACg eNns Al it 1 OVIT 2V

is demonstrated by the attached chart.

For example, based on the figures utilized in the GAO report, the three states
with percentage increases estimated to be slightly lower than average - Arkansas,
Kentucky and Mississippi — had no caps on damages in medical malpractice cases.
Alabama, with a sliéhtly higher than averag§ estimated percentage increase, had a cap
on damages. Massachusetts and California, the two states with the highest estimated
personal health care costs per capita, had in place a cap on damages.

The attached chart was developed by the American Bar Association Special Committee
on Medical Liability and the ABA Governmental Affairs Office. May 1993.
Contact: Lillian B. Gaskin, Staff Liaison to the Special Committee (202/331-2604).



—l__Massachusetts 61,508 $3,.031 101

2 California 1.451 2.894 99
—3 New York 1,417 2.818 99
4 __ Nevada 1,380 2,752 100
—5 Rhode Island 1.351 2.707 1 100
_6  connectjcut 1.348 2.699 100
_7__ North Dakota 1,325 ' 2,661 101
—8__ Illinois 1,308 z'.§19 100
9 Missouri 1.285 2,568 100
10 ___ Michigap 1.281 2,569 101
_11 _ Pennsvlvania 1.272 : 2,736 99
12 Kansag 1.2711 2,548 100
13 ohio 1,247 2.493 100
_14 Maryland 1.232 2,436 98
-15__ Minnesota 1.229 2.480 102
16 __Hawaii 1.228 : 2,469 101
17 Florida 1.228 2.427 98



1982 1990
BANKING/STATE* _HCFA data* 3 of INCREASE**
18 Wisconsin 1.219 2,449 101
19 __ Nebraska 1.216 2,452 _ 102
20 Colorado 1.209 2.425 100
21 Alaska 1,187 2,367 99
22 Jowa 1.176 2,351 100
23 _ Washington 1.165 2.311 98
_24 _ Oregon 1,165 2,312 98
25 ___South Dakota 1.154 2,322 101
26 Delaware 1,153 2,268 97
27 __ _Tennessee 1.144 2,262 98
28  New Jersey 1.115 2.224 99
29 Arizonas 1,112 2.211 99
30 Texas 1.110 2,192 97
-31 Louisiana 1.106 2,185 98
32___Indiana 1.101 2.201 100
33 __ Maine 1,091 2,175 929
_34 oOklahoma 1,086 2,139 97
35 West virginia 1,057 2,088 28

18



1982 1982 1990

RANKING/STATE* -HCFA data* * 3 Of INCREASE*+
36 _virginia 1.054 2,076 97
.32 Georgia 1.048 2,072 98
_38___ Montana 1,036 2,059 99
39 Alabama - 1.033 2.286 121
40 Arkansas 994 1,944 96
41 New Hampshire 986 1.981 101
42 Vermont 978 1.956 _ 100
43 __ Kentucky 957 1.875 9%
44 North Carolina 931 1.833 97
_45 __ New Mexico 9204 1,792 28
46 Mississippi 897 1,751 95
47 Utah 896 1.784 .99
48 Wyoming 873 1,756 101
42 ___Idaho 868 . 1,726 29
-20___South Carolina 857 1,689 97
—_ U.S. Average 1,220 - 2,425 99

¢ This data was obtained from a February 1992 GAO report ensitled “Health Care Spending - Nonpolicy Factors Account for Moss [State Differences.*
Note that the Lewin/ICF estimates are not direcly comparable with the HCFA data because the Lewin/ICF estimates also include administrative costs
Jor private insurance which are excluded from HCFA's data on personal health care expenditures. GAO reported that it conducted its review ®in
accordance with generally accepted government auditing standards. * HCFA estimates thai 1990 U.S. personal health expenditures per capita averaged
$2.255. .

* Rounded off 10 the nearess whole number.

(4]



AMERICAN BAR ASSOCIATION
GOVERNMENTAL AFFAIRS OFFICE
1800 M STREET, NW.
WASHINGTON. D.C. 20008

May 13, 1994

The Honorable Daniel P. Moynihan
Chairman

Committee on Finance

United State Senate

wWashington, DC 20510-6200

Dear Mr. Chairman:

At your Committee’s hearing on medical malpractice, ye:
day, you requested me to supply for the record of the hear.
the following information (and enclosures):

1. Excerpts documenting state medical malpractice "reforms
from the Office of Technology Assessment publication
dated September 1993 and titled "Impact of Lega' Reform:
on Medical Malpractice Costs," and from the American
Medical Association publication dated 1989, entitled
"AMA Tort Reform Compendium."

2. Also, sources for my comments on obstetricians/
gynecologists: Physicians enter the field of obstetrics
in large numbers and obstetricians continue to maintain
a profitable field of practice. The mean-net income of
obstetricians/gynecologists, after expenses (including
liability premiums) and before taxes, was $207,300 in
1990. The percent of obstetrician/gynecologists who
incur claims annually dropped at an average annual rate
of_22.7 percent between 1985 and 1990. (The source of
this information is Martin L. Gonzalez, "Medical Profes-
sional Liability Claims and Premiums, 1985-90," Socjo-

’
published by the American Medical Association, at pages
24 and 132.) To become a recognized obstetrician/
gynecologist, a person with a medical degree becomes
certified by the American Board of Obstetrics and Gy-
necology. Before 1980, there were 18,663 board certi-
fied obstetrician/gynecologists. In the period between
1980 and 1989, 10,153 new obstetrician/gynecologists
received certificates. As of July 1991, there vere
25,043 board certified physicians obstetrician/
gynecologists. (This information is from the ABMS Com-

, 3rd Edition,
1990-91, Vol.1, at page vii, published by the American
Board of Medical Specialties; 1991 ABMS Compendium

Supplement, at page viii.)



May 13, 1994
Page Two

In addition, I would like to elaborate on your question
concerning whether there should be some sort of sanction against
a plaintiff who rejects an award in binding mandatory arbitra-
tion, then proceeds to trial and receives substantially less in
a court award then he or she would have received had he or she
accepted the arbitration award. As I said to you yesterday, I
have no problem with coming up with an appropriate sanction
provided there was also an appropriate sanction for the defen-
dant as well. You then asked whether the shifting of attorneys’
fees against a plaintiff -- if at trial he or she receives less
than the award -- would be appropriate. I said a plaintiff who
lost in the ordinary course of events would probably be judgment
proof, and such a sanction meaningless. I would like to add
that the shifting of attorneys’ fees and other substantial
financial incentives, which may penalize a decision to reject a
settlemen”. offer and proceed to trial, would appear to be incon-
sistent with the American Bar Association policy of protecting
every disputant’s legal rights and remedies. In August 1989,
the ABA adopted the following policy:

RESOLVED, That the American Bar Association supports
continued use of and experimentation with "alternative"
dispute resolution techniques, both before and after suit is
filed, as necessary and welcome components of the justice
system in the United States. These dispute resolution tech-
niques include early neutral evaluation, mediation, arbitra-
tion, summary jury trials and minitrials. All "alternative"
dispute resolution techniques should assure that every
disputant’s constitutional and other legal rights and rem-
edies are protected.

Thank you for giving me the opportunity to appear before
your Committee. I hope my testimony was helpful to the
Committee. Please let me know if the ABA can provide you with
additional information.

Ancerely,

Enclosures

cc: Members of the U.S. Senate
Committee on Finance
Lillian B. Gaskin
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Appendix A
State Medical Malpractice Reforms

EXPLANATION OF METHODS USED
BY OTA TO COMPILE DATA

The tables. tigures. and accompanying
notes in appendix A were derived from a
variety of sources and synthesized by OTA
to retlect the most recent information available
on selected State medical malpractice reforms.

The primary published sources were 1991
and 1993 editions of a compendium developed
tor the Federal Agency tor Health Care Policy
and Research (AHCPR). ! selected State stat-
utes. and judicial cases. Two additional
sources were used to update. cross-check. and
supplement the AHCPR s:ompf.:ndia.2

After compiling intformation trom these
sources into summary tables. OTA sent draft
copies of the information to the attornevs
general in all 50 States on March 24, 1993,
for contirmation or amendment. Information
was changed to reflect respondents’
comments. Where contlicts arose between

the attorney general response and
information found elsewhere. the attorneys
general’'s responses were favored.
Unresolved questions were addressed
through follow-up phone conversations
with amomey general respondents and
statutory research. The revised drafts were
sent again to all SO State attorneys general on
June 25. 1993, for a final review and any
corrections were incorporated.

For States that responded to the first
survey only, information is current to
March 1993. For States that responded to
the second survey. information is current to
June 1993. For the 10 States3 that did not
respond 1o either review and the District of
Columbia. intormation was cross-checked and
supplemented through followup telephone
calls and/or review of the relevant State codes
where possible. Where confirmation was
not possible. information in this appendix
reflects that presented in the 1993 edition of
the AHCPR compendium.

1Us. Department of Health and Human Services, Agency for Health Care Policy and Rescarch,
“Compendium of State Systems for Resolution of Medical Injury Claims,” prepared by S.M. Spernak,
Center (or Health Policy Research. The George Washington University (Rockville. MD: AHCPR,
April 1993), AHCPR Pub. No. 93-0053; U.S. Department of Health and Human Services, Agency for
Health Care Policy and Research, "Compendium of State Systems for Resolution of Medical Injury
Claims,” prepared by S.M. Spernak and P.P. Budetti, Center for Health Policy Rescarch, The George
Washingtos University (Rockville, MD: DHHS, February 1991), DHHS Pub. No. (PHS)91-3474.

2These sources were: Fisk, M.C.. “The Reform Juggernaut Slows Down.” The National Law Journal
15(10):1,34-37, Nov. 9, 1992; American Nurses Association. “Report to ANA Board of Directors on
Tort Reform, Part 3: Presentation of Selected Summary of State and Local Legislation Related to
Tort Reform and Review of Insurance Company Practices and Policies Related to Nursing
Negligence with Recom-mendations,” December 1991

3DE,FL.HLKS KY,MS.NJNM,TX.WV.

4
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78 - Impact of Legal Reforms on Medical Malpractice Costs

Tabie A-1-Collatoral Source Offset Provisions,@ by State, 1993

Mandatory Discretionary No provision
co* AK® AR
CcT AL 0C
FL AZ GAO
1A CA Hi
IL* OE LA
IDSO' IN MO*
K KY MS
MA* MD* NC
ME NDO* NE
Mi OR NHO
MN* sD Nv*
MT* OK
NJ PAC
NM sC
NY ™
OH* VA
RI* vT
™ WA*
ur wi

wv
wYy

SThe waditional collateral 50urce rule forbade evidence of the plaintiff's colisteral sources of Ncome
and reimbursement {8.g., Medical insurance, disability payments) from being entered ntd ewdence.
States classified as ‘mandatory” or “discretionary” in this table have modified the traditional ewi-
dence rule 10 allow certain types of colisieral S0Urces 10 be admitted as evidence. Statutes which
require that the plaintiff's award De offset Dy certain Colilersl sources are classified as mandaiory.
Statutes that isave the decision of whether 10 Offset 10 the jury Or JuGge are Classified as discration-
ary. States with no provision have not modified thelr traditional collateral SOurce rutes. it s of note
that a number of States reduce the Malpractios swerd by the coliateral s0urce payments. but credd
the plaintiff with any premiums he or she has paid or will pay 10 obtain the insurance {e.g., MN. MI.
CT. R, L and NY).

O « Provision overtumed.
* See additional notes on following pages.
SOURCE: Office of Technology Assesement, 1963
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Appendix A—State Medical Malpractice Reforms - 79

ADDITIONAL NOTES FOR TABLE A-1

Cases Ovestumning Coliateral Source Offset Rules:

Georgia-Denton v, ConWay Southem Express
Ing, 402 S.E2d 269 (Ga. 1991) (statute
mandating evidence of collateral sources
violates Quarantoe of impastial and complete
governmental protection).

Kansas-see explanation below.

New Hampshire—Carson v. Maurer, 424 A.2d.
825 (N.H. 1980).

Selected Additional Information:

Alaska--Collateral source offset determined by
the court (Alaska Stat Supp. Secs.
9.55.548; 9.17.070 (1992)). .

Colorado--Collateral source offset determined
by the court (Colo. Rev. Stat. Sec. 13-64-
402 (1992)).

litinois--Reduction of collateral source is for 50
percent of coliateral payments for lost
wages or disabiity benefits and 100 per-
cent of medical benefits (with exceptions),
but no more than 50 percent of the totat
verdict (735 ILCS 5/2-1205 (West 1992)).

Kansas--When claimant demands $150.000 or
more. evidence of collateral sources ad-
missible. Reduction of award by coliateral
source amount Is subject, however, to
certain limitations (KSA Secs. 60-3801 -
3807 (Supp. 1992)). This statute applies to
all personal injury suits. The original statute
abrogating coliateral source for medical
maipractice suits only was struck down
(Earey v, Engelken 740 P.2d 1058 (1987)).
Aiso, in Wentling v Medical Anesthesia
Services, PA,, 701 P.2d 839 (Kan. 1985),
court heid that cotlateral source offsets
were unconstitutional in wrongful death
medical maipractice cases.

Marylsnd-An award of damages by a medical
maipractice arbitration panel may be re-
duced by the amount of damages reim-
bursed by certain collateral sources

North Dakota-Ameson v. Qlson, 270 N.W.2d
125 (N.D. 1978) heid an earlier statute for

Collateral source offsets unconstitutional.

Pennsyivania-The Pennsytvania Supreme
Court struck down as unconstttutional the
State statute providing for pretrial screen-
ing panels. The collateral source provision
was a part of that statute and was nullified. -
Mattos v. Thompson 421 A.2d. 190 (1980).

(Md. Cts. & Jud. Proc. Code Ann. Sec. 3-
2A-05(h) (Michia 1989)). (See tabie A-S
and Additional Notes to table A-S for de-
scription of Maryland's arbtration panel
provision.)

Massachusetts--Collaterat source offset de-
termined by the court (Mass. Gen. Laws
Ann. ch. 231. Sec. 60G (Lexis 1992)).

Minnesota--Offset is mandatory if delendant
brings in evidence of payments made to
plaintiff by collateral sources (Minn. Stat.
Sec. 548.36 (1992)).

Missouri--Damages paid by defenaant (or his
insurer or any authorized representative)
prior to trial may be introduced as evi-
dence. Such introduction shall constitute a
warver of any right to a credit against a
judgment (R.S.Mo. Sec. 490.715 (1991)).

Montana-Coliateral offset determined by judge
after jury verdict (Mont. Code Ann. Sec. 27-
1-308 (1992)).

Nevada--In actions against providers of heaith
care, damage awards must be reduced by
the amount of any prior payment made by
heaith care provider to the injured person
or claimant 10 meet reasonable expenses
and other essential goods or reasonable
iving expenses (Nev. Rev. Stat Sec.
42.020 (Supp. 1991)).
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80 - impact of Legal Reforms on Medical Malpractice Costs

ADDITIONAL NOTES FOR TABLE A-1 (Continued)

North Dakots-Under North Dakota law. Washington-Washington's statute aliows in-

coliateral source “does not include life in-
surance, other death or retirement
benefits, or any insurance or benefit pur-
chased by the party recovenng economic
damages’ (N.D.C.C. Sec. 32-03.2-06 (Lexis
1991). (An eartier coliateral source offset
provision was overtumed in the couris--see
above.)

Ohio--Coliaterai sources do not include insur-
ance benefits paid for by plaintit or em-
ployer (Ohio Rev. Code Ann. Sec. 2305.27
(Baldwin 1992)).

Rhode Island—-Coliateral source is mandatory
evidence is admitted (R.l. Gen. LawsSec
9-19-34 (1992)).

SOURCE: Office of Technology Assessment. 1993.

85-801 0 - 95 - 4

formation on cotiateral source 10 be en-
tered into Lrial, except the collateral source
rule excludes insurance purchased by the
plaintiff or wnsurs’ . tarchased by the
employer for th _saintif (RCW Sec.
7.70.080). However, oifset of collateral
sources is governed by case law, and in
practice there is no offset for coliateral
sources. See Sutton v _Shufelberger. 643
P.2d 920 (Ct. App. Wash. 1982); Bowman
v. Whitelock, 717 P.2d. 3GJ(CtAoquh
19886).
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Appendix A--State Medical Malpracnce Reforms - 81

Table A-2-Caps on Damages? and State Patient Compensation Funds, by State. 1993

Economic and No statutory PCF (Patient
Noneconomic cap NONBCONOMIC limits Compensation Fund)
AK: $500.000° ALO Total recovery AR FL: Physicians may participate in
capped at $1 AZ fund by obtaining liablRy
CA: $250,000 million.* CcT coverage of $250.000 per
DC caim and $500.000 per oc-
FL:O $350/250.000 CO: Totsl recovery DE cumence. Fund wil pay
capped at $1 GA malpractice awards exceeding
Hi: $375.000 mition. 1A maamum physician lablty of
$250000 capon  ILO $260.000 per claim, up to $1
1D:0 $400.000* noneconomic. * KY mition per claim and $3 milion
ME aggregate per policy.
XS:© $250.000* IN: $750.000 MNR
MS IN:  Provder not liable for that
MD: $350.000 LA: $500.000° MT poruon of any malpractice
NC award  which  exceeds
MA: $500.000 NE: $1,250.000 *NDC $100.000. Any amourt due
NHO the plaintiff which is in excess
MO: $465,000* NM: $500.000* NJ of the total liabity of al
NV heaith care providers, shall
OR: $500.000 SD: $1.000.000* NY be paid from the PCF, with
OHC ‘ total payments from the PCF
UT: $250.000 VA: $1,000.000 OKR not to exceed $750.000.
PA
WV: $1,000,000 Rl KS: Physicians must cary
sC $200.000 in maipractice -
Wwi: $1,000.000 ™ surance per ciaim ($600.000
*TXO per annum) then can choose
vT one of three options for ex-
WAO cess coverage from PCF.
wy For each, option, the physi-
clan pays the intial $200,000
in damages and then the
fund wik pay some portion of

($300,000 aggregate per
provider); 2) fund liable for
net $300,000 ($900,000
aggregate per provider);
and 3) fund iiabie for up to
$800.000 per claim.
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82 - Impact of Legal Reforms on Medical Malpractice Costs

Tabie A-2-Cags on Dameges® and State Patient Compeneation Funds. by State. 1963 (Continued)

Economic and No statirory PCF (Pationt
Noneconomic cap NONSCONOMIC limits Compensation Fund)

LA: Provider lablity limited 10
$100.000 for injuries or death
to plaintitt. Fund will pay totad
amount recoverabie for all
injuries or death of a plaintift

$400.000 for private providers.
The State pays all damages
up to $500.000 for State
heaith care providers.

NE: The PCF shait cover liabiity
exceading $200.000 up to
$1.25 mitlion.

NM: Health care provider liabllity is
capped at $100.000, with the
remander to be paid by the
PCF. Tota! payment from PCF
not to exceed $500.000 per
occulTence per year.

PA: The fund shali pay any amount
exceedng $100.000 per occur-
rence. up to $1 milion per
claim.

SC: The tund wil pay awards in
excess of $100.000 per claim
{no upper limk).

Wi: Physicans must have $400.000
ol maipractice coverage per
incident and $1.000.000 in
coverage per annum. The
fund wil pay for damages
exceeding the physician's
coverage. Each health care
provder is also assessed an
annual ‘ee to help tinance the
fund.

ANOTE: OTA's revew oid not nclude Caps that apply Only. Of separatety, to claims against State-empioyed of State-
owned hesith care prowndars.

Q « pProvision overumed.
R « Provison repesied.

*See AOGINONS NOWS ON TOloWING PAQeS.
SOURCE: Offics of Technology Asssssment, 1983
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Appendix A--State Medical Malpractice Reforms - 83

ADDITIONAL NOTES FOR TABLE A-2

Cases Oventurning Caps on Damages:

Alabama-Moore v._Mobile Infirmary, 592
S0.20 156 (Ala. 1991) ($400.000 cap on
noneconomic and punitive damages
overtumed. but $1 milion cap on total
recovery not challenged--see notes be-
low).

Flonda--Smith v. Depanment of Insyrance,
507 So.2d 1080 (Fla. 1987).

Idaho--ones v, State Board of Medicine 555
P.2d 399 {Idaho 1978} cert denied 431
U.S. 914 (1977).

IHinois--wW.
347 N.E.2d 736 (llI. 1976).

Kansas-Kansas Malpractice Vict:

Page Hospital,

v. Bell, 757 P.2d 251 (Kan. 1988) (cap on

Selected Additional information:

Alabama-Total recovery in medical mal-
practice cases must not exceed $1 mil-
fion. If jury returns a verdict in excess of
$1 milion, judge must reduce it to $1
milion or lesser amount as deemed ap-
propnate. Mistrial declared if jury Is in-
formed of cap beforehand. Yotal cap is
adjusted annually to reflect changes in
the consumer price index. (Ala. Rev.
Stat. Sec. 6-5-547 (1987)) Separate cap
on noneconomic damages was over-
turned (see above).

Alaska-Limit does not apply to damages for
disfigurement or severe physical impair-
ment (Alaska Stats. Supp. Sec. 9.17.010
(1992)).

Colorado--Court has some discretion to ex-
ceed cap limit (Colo. Rev. Stat. Sec. 13-
64-302 (1992)).

Florida—in arbitration, noneconomic dam-
ages limited to $250.000 per incident.
Economic damages limited to 80 percent
of wage loss and loss of eaming capac-
ity and medical expensaes, offset by col-
lateral sources. |f defendant refuses to

total damages and noneconomic damages
in medical malpractice cases overturned).

New Hampshire-Brannigan v Usitalo, 587
A.2d 1232 (N.H. 1991).

North Dakota-Ameson v, Qison, 270 N.w.2d.
125 (N.D. 1978).

Ohlo--Morrig v. Savoy, 576 N.E.2d 765 (Chio
1991).

Texas- M 757 swzd 687 (Tex.
1988); T
Barber, 672 swzd 296 (Tex App
1984), aff'd. 714 S.W.2d 310 (Tex. 1986).

Washington -
Roration, 771 P.2d 711 (Wash. 1989).

arbitrate, the claim will proceed to trial
and there will be no limit on damages. n
addition, it plaintiff wins at trial, she will
be awarded prejudgment interest and
attorney fees up to 25 percent of award.
If claimant rejects arbitration, nons-
conomic damages at trial limited to
$350.000. Economic damages limited to
80 percent of wage losses and medical
expenses (Fla. Stat. Secs. 768.207-209
(1993 Supp.)). This provision was re-
cently chalienged. The trial court found
the provision unconstitutional, as did the

District Court of Appeals. Howaver, the
-L-———-—Suprume Court of Florida reversed

holding the limitation on damages im-
posed if the plaintif does not accept
arb'ttrau'on is not unconstitutional.

I iV, , 585 So.2d
293 (Fla. App. 3 Dist. 1991)rmmednnd
remanded University of Miami v, Echarte.
618 So.2d 189 (Fla. 1993).

idaho--Original cap applied to malpractice
suits only and was overtumed (see
above). Existing cap applies to ail torts.
Cap increases or decreases yearty ac-
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ADDITIONAL NOTES FOR TABLE A-2 (Continued)

cording to the State's adjustment of the
average annual wage (ldaho Code Sec.
6-1603 {Lexis 1933)).

Kansas--Original cap for malpractice suits

only was overtumad (see above). Existing
cap applies to ali personal injury suits.

Louisiana--The total amount of damages for

a maedical maipractice claim against a
°qualified provider may not exceed
$500.000, plus interest and costs, exclu-
sive of future medical care and related
benefits. Qualification under the patient
compensation fund requires a private
health care provider to pay into the fund
and provide evidence of insurance up to
$100.000 per claim. "Qualified providers*
exciude State health care providers. Por
qualified providers, the provider is liable
for up to $100.000 and the State patient
compensation fund for the remaining
amount not to exceed $400.000 exciu-
sive of future medical care and related
benefits. For State heaith care providers,
total damages, exclusive of future medi-
cal care and related benefits, may not
exceed $500.000 (LA-R.S. Sec. 40:1299.42-
45; LAR.S. Sec. 40: 1299.39-39.1) Future
madical axpenses and related benetits in
axcess of $500.000 are pakd as submitted.

Massachusetts—-Pain and suffering capped

at $500,000 uniess thers is substantial or
permanent loss or impairment of bodiy
function or substantial disfigurement or
other circumstiances making limitation
untair (Mass. Gen. Laws Ann. ch. 231,
Sec. 60H (Lexis 1992)).

Michigan--Noneconomic damages limited to

$225.000 uniess there has been a death,
intentional tort, injury to reproductive
system, foreign body wrongfully left in-
side the patient's body, concealment of
injury by health care provider, limb or
organ wrongfully removed or patient has
lost vital bodiiy function. The limit on
damages increases each year by the in-
crease in Consumer Price index (M.C.L.

SOURCE.: Office of Technology Assessment, 1983.

Sec. 600.1483 (1990)). The exceptions
to the cap are so extenswve that, as of
August 1933, tha cap had yet to be ap-
plied to a single case (154).

Missouri-Noneconomic damages recover-

able by injured party capped at $465.000
per defendamt per occurrence (1993
lim#t). Originat limit was $350,000. but
this is adjusted annually to reflect
changes in tha implicit price defiator for
personal consumption published by the
U.S. Department of Commerce (R.S.Mo..
Sec. 538.210 (1986)).

New Mexico--The limitation on caps on

damages does not apply to past and fu-
ture medical care and related benefits
(N.M. Stat. Ann. Séc. 41-5-6, 41-5-7 (Michie
19680)). These expenses wil be paid on
an ongoing basis. in 1995, the cap on
damages will be increased 1o $600.000

--and the Pulient Compensation Fund will

require the physician to be responsible for
the first $200,000 of a malpractice claim
(N.M. Stat. Ann. Sec. 41-5-6 (Michie 1988)).

North Dakota--Awards in excess of $250,000

may be reviewed for reasonableness
(N.D. C.C. Sec. 32-03.2-08 (Lexis 1991)).

South Dakota--South Dakota's medical mal-

practice cap is currently being challenged
in the cout on constitutional grounds
(Schultz, J.S., Legal Counsel, Division of
Administration, Office of Administrative
Services. Department of Health, South
Dakota, ietter to the Office of Technology
Assessment, U.S. Congress, Washington,
DC, Apri 2, 1993).

Texas-The $500,000 limt on damages in

medical maipractice (Vemon's Texas CM
Stat Art. 4590i, Sec. 16.02-11.03 (Supp.
1992)) was struck down as unconstitutional
inLucas v. US, 757 Sw.ad 687 (Tex
1988). The Texas Supreme Coun
subsequently decided that the damege
limitation was constitutional in wrongtul

death cases only (Rose v, Doctors Hosp.,
801 S.W.2d 841 (Tex. 1980)).
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Tabie A-3-Periodic Payment of Awards,® by State, 1993

Mandatory Discretionary No provision
AL > $150,000* AK* oC
AZ AR > $100,000 GA
CA > $50,000 CT > $200,000* HI
CO > $150,000 DE Ks®
iL > $250,000* FL > $250,000 KY
LA > $500,000* A MA
ME > $250,000 ID > $100,000 MS
M IN NC
MO > $100.000* MD NE
NM MN > $100,000 NHO
OH > $200.000 MT > $100.000 NJ
SD > $200.000 ND* NV
UT > $100.000 NY > $250,000* oK
WA > $100,000* OR PA

Ri > $160,000* TN

$C > $100,000 ™
VA
vT
wi
wv
wYy

periodic payment provisions are often not riggered uniess the award resches & threshold amount. The specific
threshoids are noted ) in the table. Periodic payment provisions apply only to future damages. The
mawummwwwmummwwmm Some statutes offer guidelines for
determining the schedule. The mandstory category includes statutes in which periodic payment is mandatory upan
r-mmmMuupmmmumawmmaumu«.

O .« Provition overturmed.

* See additionsl notes on following page.

SOURCE: Office of Technology Assessment, 1983.
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ADDITIONAL NOTES FOR TABLE A-3

Cases Overtumning Periodic Paymant Provisions:

A CHa

N NG s (YN AR T SaRlh
v.Bell, 757 P.2d 251 (Kan. 1988).

......

Selected Additionai information:

Alabama--A recent Alabama Supreme Court
casp overtumned a periodic payment
provision that applied to personal injury
suits, exciuding malpractice. This provi-
sion was similar to the medical malprac-
tice periodic payment provision. thereby
calling its constitutionality into question
(Clark v. Container Corp . 589 So.2d 184
(Ala. 1991)).

Alaska-Periodic payment of future damages
is discretionary in personal injury cases
except Hf requested by injured party
(Alaska Stat. Supp. Sec. 09.17.040
(1992)).

Connecticut-When award reaches $200,000
or more, parties have 60 days to negoti-
ate periodic payment agreement. (! no
agreement reached, a {ump sum award
will be awarded (Conn. Gen. Stat. Sec.
52-225d).

Florida—Mandatory periodic payment of fu-
ture losses exceeding $250,000, but de-
fendant may elect to pay lump sum for
future economic loss and expenses, re-
duced to future present value (Fla. Stat.
Sec. 766.78 (1986)).

lliinois-Both parties can agree to elect peri-
odic payment, or, if future damages ex-
ceed $250,000, plaintitf can uniaterally
elect periodic payment. Defendant can
elect periodic payment if: 1) the future
economic damages are in excess of
$250,000, 2) defendant can produce a
security (e.g. bond, annuity) in the
amount of the claim for both past or fu-
ture damages, or $500,000, whichever is

SOURCE: Office of Technology Assessment, 1993,

New Hampsh v
A.2d 825 (N.H. 1980).

, 424

less, and 3) future damages likely to oc-
cur over a period of more than one year
(735 ILCS Sec. 5/2-1705 (West 1992)).

Louisiana-If damages exceed $500,000, the
PCF or the State pays future medical
care and related benefits as they are
submitted. (See table A-2 for a descrip-
tion of Louisiana's cap on damages pro-
vision.)

Missouri--Mandatory periodic payment of
future damages at request of any pany
{R.S.Mo. Sec. 538.220, (1991)).

New York-Any requirement to pay periodi-
cally applies to no more than the portion
of future damages in excess of $250,000.
The parties may agree to. lump sum
payments of fulure damages otherwise
payable periodically (N.Y. CPLR Sec.
5031 (McKinney 1992)).

North Dakota--The count has discretion to
permit the trier of fact to make a special
tinding regarding future economic dam-
ages if an injured party claims future
economic damages for continuing insti-
tutional or custodial care that will be re-
quired for a period of more than two
years (N.D.C.C. Sec. 32-03.2-09 (1989)).

Rhode Island--Mandatory conference for
purposes of determining viability of vol-
untary agreement for periodic damage
(Rl Gen. Laws Secs. 9-21-12; 9-12-13
{Lexis 1991)).

Washington-Mandatory at the request of
parties (Wash. Rev. Code Sec. 4.56.260
(1986)).
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Table A-4-Statutes of Limitations,® by State, 1993

Years within Years within Maximum number Foreign object

aate of injury date of discovery of years exception**

AL: 2 years 6 months 4 yoars -

AK: . *2 years - .

AR: 2years - . 1 year

AZ: . 2years - .

CA: 3years ' 1 year 3 years 1 year

Co: . 2 years 3 years 2 years

CT: - 2 years 3 years -

DC: Jdyears - -

DE: 2years 3 years -

L. 2years 2 years 4 years .

GA: 2years” . 5 years 1 year

R . 2 years 6 years -

iD:  2years - - 1 year*

IN: - 2 years - .

iL: 2 years 4 years -

1A: 2 years 6 years 2 years

KS: 2 years 4 years -

KY: - 1 year 5 years

LA: 1year* 1 year 3 years .

MA: 3 years - 7 years General Exceptian

ME: 3years - 3 years Upon “reasonable discovery”

MD: 5 years 3 years - Exception for minors only

MI: 2 years* 6 months 6 years 6 months

MN: 2 years* - . .

MS: . 2 years - -

MO: 2 years 10 years 2 years after discovery
10 years max.

MT: 3years 3 years 5 years -

NE: 2years 1 year 10 years

NV: 4 years 2 years -

NH: 3 years 3 years

NJ: . 2 years*

NM: 3 years* - - .

NY: 2 years, 6 months - . 1 year

NC: 3years - 4 years 1 year after discovery, 10 year max

ND: - 2 years 6 years .

OH: 1 year - .

OK: 2 years 3 years © .

OR: . 2 ysars 5 years

PA: 2 years 2 years - -

Rl 3 years 3 years . .

SC: Jyears 3 years 6 years 2 years

SD: 2years - - -

TN: - 1 year J years 1 year

TX: 2years* - - -

uT: - 2 years 4 years 1 year
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Tabl) A-4~Statutes of Limiations,? by State, 1993 (Continued)

Years within Years within Maximum number Foreign object
date of injury date of discovery of years exception®*
VT: 3dyears 2 years 7 years 2 years
VA: 2years - 10 years 1 year
WA: 3years 1 year 8 years 1 year
WV: 2 years 2 years 10 years .
Wi 3years 1 year 5 years 1 year
WY: 2-2.5 years 2 years - -
Explanatory Notes for Table A-4
Column 1: Statutory Column 2: The statu- Column 3: The max- Column 4: Because of

time limit for bringing a
suit is measured from
the time the injury oc-
curs or from the date of
termination of the medi-
cal treatment that led to
the claim.

tory time limit for bring-
ing suit is measured
from the time at which
the plaintiff could have
reasonably discovered
the injury. Often States
allow the time timit to
run from either the time
of injury or the time of
discovery, depending
on the nature of the in-
jury.

mum period in which a
claim can be brought,
regardiess of whether the
limit Is measwred from
the date of injury or act or
the date of discovery. In
most States. this max-
imum does not appty to
the foreign body ex-
ception (see column 4).

the difficuity of discover-
ing a foreign body (e.g.. a
surgical  sponge) left
inside a patient during
invasive procedures, a
number of States make
special exceptions to the
statute of limitations for
these cases.

27This 1abis oS NOt COVer special provisions for minors, ¢isabled plaintrifs or cases involving fraud or conceatmaent on the parn of

the heathcare provices.
O . Prowision overtumed.

* See additional NOWS on following Page.
*% within your of discovery, maximum number of years do not appty uniess suated.
SOURCE: Otfice of Technology Assessmant, 1993.
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ADDITIONAL NOTES FOR TABLE A-4

Selected Additional Information:

Alaska--General statute of limitations is two
years from date the “cause of action® ac-
crues (Alaska Stat. Sec. 09.10.070 (1962)).
Cause of action does not accrue unti per-
son discovers or reasonably should have
discovered injury. (Dalkovskiv. Glad, 774
P.2d 202 (Alaska 1969); Cameron v. State,
822 P.2d 1362 (Alaska 1991)).

Georgia--The statute of limitations i1 a medi-
cal malpractice action may be tolled (i.e.,
does not accrue) in cases where the
parties agree to submit the case to arbi-
tration (0.C.G.A. Sec. 9-9-63).

Louisiana-Time limitation is suspended '

upon filing a request for review by a
medical review panel unti 90 days
following issuance of the paneis opinion
(LA-R.S. 40:1289.391A (2)(a); LA-R.S.
40:1299.47A (2)(a)).

" Michigan--Special exceptions made in cases
involving undiscovered Injuries to repro-
ductive system or the presence of a for-
eign body wrongfully left inside the pa-
tient. and in cases where the discovery
of basis for claim was prevented by the
fraudulent conduct of the health care
provider (M.C.L. Sec. 600.5838a(2)(a-c)
and (3) (1990)). Claims may be brought
two years from injury if discoverable or
stx months from discovery, whichever is
later (M.C.L. Sec. 600.5805(4) (1990)).

Minnesota--Statute of limitations is 2 years
from termination of treatment (Minn. Stat.
Sec. 541.07 (1992)). Discovery rule has
been rejected (Erancis v, Hansing 449 N.W.

SOURCE: Office of Technology Assessment, 1993.

2d 479 (Minn. Ct. App. 1989). Wilette v.
, 458 N.W. 2d 120 (Minn.
Ct. App. 1990)).

New Jersey—Years within date of injury apply
after accrual of claim (N.J. Rev. Stat. Sec.
2A: 14-2 (1996)). Claim accrues upon
reasonable discovery of injury.

New Maexico--The statute is tolled upon
submission 1o pretrial screening panel
and shall not run until 30 days after panel
makes final decision (N.M. Stat. Ann.
Sec. 41-5-22 (Michie 1989)).

Ohlo--Suit must be brought within one year
from the date cf a “cognizable event" or
termination of the physician-patient rela-
tionship, whichever occurs later (Flowers
V. Walker, 589 N.E.2d 1284 (Ohio 1992);
Eoysinger v _Leech, 512 N.E.2d 337 (Ohlo
1987)).

Oklahoma-Ollahoma's statute includes a
limitation on damages brought 3 years
after the injury, but limitation deciared
unconstitutional. Wofford v. Davis, 764

P.2d 161 (OXa. 1988); Reynoids v, Porter,
760 P.2d 816 (Okia. 1988).

Texas--Statute has been held unconstitu-
tional by the Texas Supreme Court when
the injury was not discoverable (See e.g.
Neagle v. Krusen, 678 S.W.2d 918 (Tex.
1984); Neagle v. Krysen, 678 S.w.2d 11
(Tex. 1985); Deluna v. Rizkailah, 754
S.W.2d 366 (App. 1st Dist. 1988); but see
Rascoe v Anablawi, 730 S.W.2d 460
(App. 9th Dist. 1987)). The courts have
essentially modified the statute into a
discovery standard.
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Table A-8-Pretrial Screening Panels, by State, 1993

—-Dratrinl screening paneis®

Mandatory Voluntary No provision
AX* AR AL NDR
Hi* (14 AZR NJR
JoJ DE* CA NYRe
IN KS* co* OH
LA® NH* DC oK
MA* VA A9 ° OR
MD* GA PAO*
ME 1A RIO
Mi ILO+ sC
MT KY SD
NE* ) MN T
NM* MO© WA
NV MS wWiRe
N . NC* wv
ur wYyo

v‘r.

"M.nuwhummmmammm pretnal screemng process upon the request ot one or both pares.
“Voluntary” reters 1o provisions that aliow but 4o NOT requUire Partes to SUDMI theil ciaim 10 pretnal screening paneis.

R « Provision repeaied

O-Prmmmod

* See aaditional notes on fotiowing pages.
SOURCE: Office of Technoiogy Assessment, 1983.
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ADDITIONAL NOTES TO TABLE A-8

Cases Overturning Pretrial Screening Panels:
Florida--Aldana v. Holub, 381 So.2d 231 {Fla.

1980).
Itinois-Bemier v, Burrlo, 497 N.E.2d 763 (il.
1968).
Misso
: 583 SW.2d
107 (Mo. Banc. 1979).

Pennsyivania-Mandatory nonbinding arbi-

tration panel provision struck down by

Selected Additional Information:

Alaska-Mandatory uniess the parties agree

1o arbitrate or the court determines an
advisory panel is not necessary (Alaska
Stats. Sec. 09.55.536 (Lexis 1992)).

Colorado--Court may refer cases for media-

tion at its discretion (Colo. Rev. Stat
Sec. 13-22-301 ot. saq. (1992)). In addi-
tion, the State requires in every action
against a licensed protessional that the
plaintiff file a "Certificate of Review" de-
claring that the plaintif has consulted a
person with expertise in the area of the
alleged conduct and the expert has
conciuded that the filing of the claim
does not lack substantial justification
(Colo. Rev. Stat. Sec. 13-20-602 (1987)).

Delaware-Any party can demand that a

claim be submitted to a "malpractice
screening panel.” Results are admissible
as prima facie evidence at any subse-
quent trial. Expert witness testimony
may be required for panel (Del. Code
Ann. tit. 18, Secs. 6801-6814 (1976)).

Hawali-Mandatory submission of claim to

*medical conciiation panel® but deci-
sions, conclusions, findings, or recom-
mendations of panel are not admissible
at trial (Hawail Rev. Stat. Secs. 871-11 et.

seq. (Lexis 1992)).

idaho-Proceedings of informal pretrial

screening are confidential and not ad-
missible at any subssquent trial (idaho
Code Secs. 6-1001-1011 (19786)).

Pennsylvania Supreme Court in Mattos v,
Jhompson, 421 A.2d 190 (Pa. 1980) and

Heller v._Frankaton, 475 A2d 1291 (Pa.
1964).

Rhode island-Boucher v. Sayeed, 459 A.2d
87 (R.l. 1983).

Wyoming-Hoem v, State, 756 P.2d 780
(Wyo. 1988).

{llinois--The State requires medical malprac-
tice plaintiffs to file an affidavit and report
of a reviewing heaith care professional
supporting his or her determination that
a meritorious cause of action exists.
This may be referred to as a "certificate
of review” (735 ILCS 5/2622 (West
1992).

Kansas-Dacision of panel is adrmssuble at
trial (Kan. Stat. Ann. Secs.
60-3501-3509 (1987)).

Louisiana--Pretrial screening mandatory
unless both parties agree to waive it (La-
R.S. Sec. 40:1299.478(C).

Maine--Manddtory pretrial screening, except
if parties agree to waive. Decision is
admissible in subsequent trial only if
unanimous and unfavorable to claimant
as to negligence or causation (24 Me.
Rev. Stat. Ann. Sec. 2857 (1990)).

Maryland-All medical injury ciaims must be
submitted to a “health claims arbitration
panel® for review prior to trial, uniess all
parties agree in writing to waive the re-

- quirement (which rarely occurs). Mhoum
this is caled an arbiration panel. it
operates more like a pretrial screening
panel, with very formal rules of discovery
and procadure. The Panel's decision on
fault and is admissible at subsequent trial
and is "presumed to be correct” (Md. Cts.
& Jud. Proc. Code Ann. Sec. 3-2A-03 to 08
(Michie 1989)). The statute was un-
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ADDITIONAL NOTES TO TABLE A-5 {Continued)

v, Johnson, 385 A2d 57 (Md. 1978)
appeal dismissed 439 U.S. 805 (1978).

Massachusetts—if the panel finds for the

defendant and the plaintitf goes to count. .

they must first file a borv. of at least
$6000 that will be payabiu to the defen-
dant i plaintiff uitimately !n3es bond cov-
ers court costs and fines. For indigent
plaintiffs, the amount of the bond may be
reduced. not eliminated (Mass. Ann.
Laws ch. 231, Sec. 60.: (Lexis 1992)).

Nebraska-Parties can agree to waive the
panel (Neb. Rev. Stal. Sec. 44- 2340(4)
(1988)).

New Hampshire—-Decision of panel not ad-
missible at subsequent trial (N.H. Rev.
Stat. Ann. Sec. 519-A:1 t0 -A:10 (1972)).

New Mexico--Decision of panel not admis-
sible at subsequent trial (N.M. Stat. Ann.
Sec. 41-5-20 (Michie 1969)).

New York-A precalender conference in each
malpractice case is mandated by law in
order to promote settiement, simplify is-
sues and set a timetable for discovery
and further judictal proceedings. There
is no formal hearing on the merits of the
case (N.Y. CPLR Sec. 3406 (McKinney
1968)).

North Carolina—-Piot program (ends in
1995) in which parties to Superior Court
civi litigation may be required at the
court's discretion 1o attend a pretrial set-
tement conference conducted by a me-
diator (N.C. Gen. Stat. Sec. 7A-38 (1991)).

SOURCE: Office of Technology Assessment, 1993.

Pennsyivania—Panels providing "mandatory
nonbinding arbitration® were ruled un-
constitutional (see above). However,
these panels continued to exist and hoid
“voluntary nonbinding” setiement con-
ferences. In addition. some jurisdictions
have standing judicial orders for pretrial
settiement conferences for all medical
malpractice cases.

Vermont--[Implementation of the foliowing
provisions (part of a flaw passed in 1991)
is contingert on future passage of a uni-
versal health care coverage plan]
Requires a# medical malpractice claims be
submitted to nonbinding arbiration pnior to
atrial. Parties may agree in advance that
the arbitrator's decision wil! be limited to
matters of law. |f partias dc not agree to
make the arbitration decision binding,
they can proceed to trial. Arbitration
decision is admissible at trial but is not
definitive (12 V.S.A. Secs. 701 et seq.
(1991)).

Washington-Mandatory mediation of ali
medicat maipractice claims prior to trial.
Resuits not admissible at subsaquent trial
unless both parties agree (State of
Washington, Engrossed Second Substaute
Senate Bl 5304, 53rd Legisiature, 1993
Regular Session).

Wisconsin--Repealed  voluntary  pretrial
screening provision and replaced with
mandatory mediation for all medical in-
jury claims ((Wis. Stat. Secs. 655.01-.03
(1977--repealed in 1986; Wis. Sial. Secs.
655.42 et seq. {1985--amended 1939})).
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Table A-8-—-Attorney Fee Limits,® by state, 1993

- Court-determined /
Sliding scale Maximum % court approved No statutory limits
CA: 40% of first $50.000 IN-15%"* AZ AK
33.33% of next £50,000 MI-33.33% H AL
25% of next $50,.000 OK-50% A AR
15% damages that exceed $600.000 TN-33.33% KS co
UT-33.33% MD* DC
CT: 33.33% of first $300,000 NE FLR
25% of next $300.000 NHO+ GA
20% of next $300,000 WA 10
15% of next $300,000 KY
10% damages that exceed $1.2 million LA
MN
DE: 35% of first $100,000 MO
25% of next $100,000 MS
10% of damages that exceed $200.000 MT
: NC
IL: *33.33% of first $150,000 ND
25% of next $850,000 NM -
20% of damages exceeding $1 million NV
OH
MA: 40% of first $150,000 ORR
33.33% of next $150,000 PAO
30% of next $200,000 ' Ri

25% of damages that exceed $500,000*

SC

SO
ME:33.33% of first $100,000 ™
25% of next $100,000 VA
20% of damages that exceed $200,000 vT

wyv

wy

NJ: 33.33% of first $250,000
25% of next $250.000
20% of next $500,000
Amount shall not exceed 25% for a
minor or an incompetent plaintiff

NY:30% of first $250,000
25% of next $250,000
20% of next $500,000
15% of next $250.000 .
10% of damages exceeding $1.25 milion
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Table A-8-Attorney Fee Limits,® by State, 1993 (Continued)

Count-determined/
Sliding scaie Maximum % court approved No statutory limits

WI: 33.33% of first $1 miillion
OR 25% of first $1 miliion recovered
liability is stipulated within
180 days, and not later than 60
days before the first day of trial and
20% of any amount exceeding $1 milion

ANOTE: Most attomney fee kmits are not Girsct limits 0N the AMOUNt attoMeys can charge their clients. Rather, they are simits on
the portion of the damage award that may GO 10ward atiomnaey fees.

O-Pvmovmm.
R . Provision repsaied.

* Ses acditions! notes on following page.
SOURCE: Office of Technology Assessment. 1993
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ADDITIONAL NOTES FOR TABLE A-8

Cases Overturning Limits on Attorney Fees:

Pennsyivania-Mattos v, Thomoson (421 A2d
190 (Pa. 1980)) and Heller v. Frankston
(475, A2d 1291 (Pa. 1964)) declared the
Health Care Services Malpractice Act

Selected Additional Information:

lilinois--Where attomney performs extraordi-
nary services involving more than usual
participation of time and effort, the attor-
ney may apply to the court for additional
compensation (735 ILCS Sec. 5/2-1114
(1992)). .

Indiana~For compensation paid from State
Patient Compensation Fund, attomey
fees may not exceed 15 percent of pay-
ments (Bums ind. Code Sec. 16-9.5-5-1.
(Lexds 1992)). However, there are no limits
on attorney fees for funds not paid out of
the Patient Compensation Fund.

SOURCE: Office of Technology Assessment, 1993.

nuiiified the attomey fee imitations of the
Act

New Hampshire-Carson v, Mawrer (424 A 2d
825 (N.H. 1980)) overtumed an eartier
been implemented.

Massachusetts—-Court will reduce attorney
fees further i they cause plaintiffs final
compensation to be less than unpaid past
and future medical expenses (Mass. Gen.
Laws Ann. ch. 231 Sec. 601 (1966)).

Maryland--Only when legal fees are in dis-
pute must the court or pretrial screening -
panel approve fees before lawyer collects
(Md. Cts. Jud. Proc. Code Ann. Sec. 3-2A-
07 (Michie 1989}).

New Hampshire-Court determined attormney
fee limits apply only if fees are greater
than $200.000 (N.H. Rev. Stat Ann. Sec.
508:4-¢ (1986)).
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Table A-7—~Arbitration Provisions® by State, 1993

Specific provision for General arbitration
medical malpractice claims provision®
AK AL NC
CA AR NDR
co* AZ NE*
FL* cT NH
GA oc NM
Hi* DE NV
IL 1A oK
LA* iD OR
Y] IN PA
NJ* KS RI
NY* KY sc*
OH* MA ™
sD MD TX*
uT* ME vT
VA ) MN WA
MO wi*
MS wv
MT wY

‘NOTE: Voluntary, binding arbitration provisions only. unisss otherwiss noted. This table does not indicate
statutory provisions for court-annexed, nonbinding arbitration. Several States have prowvisions authonzing
mandatory, nonbinding arbitration for civil suits where expected damages are 'Delow a certan threshold {most
threshoids range from $10,000 to $50,000). However. becauss the vast majonty of medical malpractce cases
involve expected awards in excess of these threshoids. the prowisions are rarely relevant 1o medical
malpractice. One exception is the State of Hawaii. which requires coun-ordered nonbinding arbitration for all
civil tort actions having a probably jufy sward (exciusive of costs and interest) of $150,000 or less (Hawan Rev.
Stats. Sec. 601-20 (Lexis 1992)). Howsever. medical maipractuce cla:mants may siect t0 bypass coun-ordsred
arbitration if a decision has been rendered under the Stale's mandatory meaical malpracice pretnal screening
prowvision (Hawas Rev. Stats. Sec. 671-16.5 (Lexis 1992)).

"Many States have acopted the Uniform Arbitration Act (UAA) {Uniform Arbitration Act. Uniform Laws Annotated
(Vol. 7) (SL Paul, MN: Waest Publishing Company, 1992)).

R . Provision repealed
O . provision overturned

* See additional notes on following pages.
SOURCE: Office of TechnoloQy Assessment, 1993.
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Appendix A-—State Medical Malpractice Refornts - 97

ADDITIONAL NOTES FOR TABLE A-7 -
Selected Additional information:

Colorado-A medical malpractice insurer can interest of $150.000 or iess (Hawail Rev.

not require a physician to utiize arbitra-
tion agreements with patients as a con-
diion of malpractice insurance (Colo. Rev.
Stat. Sec. 13-64-403 (1992)). Mandatory
arbltration pilot program for all claims
ended July 1, 1990 (Colo. Rev. Stat. Sec.
13-22-402).

Florida-in any arbitration, noneconomic

damages limited to $250,000 and eco-

nomic damages limited to past and fu- -

ture medical expenses and 80 percent of
wage loss and loss of earning capacity.
Defendant will pay claimant's reasonabie
attornay fees up to 15 percent of award,
reduced to present value. Defendant wiil
also pay all costs of arbitration proceed-
ings and fees of arbitration. |f defendant
refuses to arbitrate, the claim wil pro-
ceed to trial and there will be no iimit on
damages. In addition, if plaintiff wins at
trial, she wil be awarded prejudgment
interest and attormey fees, up to 25 per-
cent of award. If claimant rejects arbitra-
tion, non-economic damages at trial lim-
ited to $350.000. Economic damages
limited to 80 percent of wage losses and
medical expenses (Fla. Stat. Secs. 766.207,
766.209 (1993 Supp.)). This provision was
recently challenged. The trial court found
the provision unconstititional, as did the
District Court of Appea's. However, the
Supreme Court of Florida recently heid
the limiation on damages imposed if the
plaintiff does not accept arbitration is not
unconstitutional. University of Miami v,
Echarte, 585 So. 2d. 293 (Fla. App. 3 Dist.
1991) reversed and remanded University
of Miami v, Echarte. 618 So.2d 189 (Fla.
1993).

Hawali-Mandatory nonbinding arbitration for

all civil actions in tort having probable
jury award value exclusive of costs and

Stat. Sec. 601-20 (1986)). Medical mal-
practice claims may bynass court or-
dered arbitration after the ciaim has been
submitted to a medical claim concilation
panel that has rendered a decision (Hawaii
Rev. Stat. Sec. 671.18.5 (Lexis 1992)).

Loulsiana—-No arbitration for ciaims against

State (public) heaith care providers (LA-
R.S. Sec. 40:1299.39.1A(1)). No arbitra-

- -~-tion for claims against heaith care providers

who are not “qualified” under the PCF
requirements (LA-R.S. 40:1269.41(D)).

Nebraska-Pre-injury arbitration agreements

are not presumed to be valid, enforce-
able and irrevocabie (R.R.S. Neb. Sec.
25-2602 (Lexis 1992)).

New Jersey--Voluntary arbitration of medica!

1.

.Injury claims upon written agreement i

greater than $20,000. Applies to all per-
sonal injury torts except certain auto-
mobile claims (NJ Stat. Sec. 2A:23A-20
(1991)).

New York-Allows defendant to concede li-

ability if the ptaintiff agrees to arbitrate.
plaintiff refuses, defendant's concession
of liability cannot be used for any other
purpose (N.Y. CPLR Sect 3045 (McKinney
1991)). HMOs can put arbitration dauses
in contract, but cannat require arbitration
as a condition of joining HMO (N.Y. Public
Health § 4406-2 (McKinney 1991)).

Ohlo-The Ohio statute permits parties to

submit a claim to nonbinding arbitration
or to enter an agreement to submit the
claim to binding arbitration.  Such
agreements may be made pre-njury.
{Ohlo Rev. Code Secs. 2711.21-271.24
(1992)). The former provision which re-
quiring submission to arbitration prior to
trial and allowed the arbitration decision
to be entered into subsequent judiclal



111

98 - Impact of Legal Reforms on Medical Malpractice Costs

ADDITIONAL NOTES FOR TABLE A-7 (Continued)

proceedings was declared unconstitu- attomeys sign written opinions to this

tional by a lower court. Simon v. St effect (Vernons Ann. Tex. Civ. St art. 224
Elzabeth Medical Conter 355 N.E.2d 903 (1992)).
(Ohio C. Common Pleas 1976). Utah-—-Upon written agreement by ali parties.

South Carolina--Siatutory provision that sets

the mandatory prelitigation hearing panel
forth conditions under which arbitration

agreements for existing and future con-
troversies will be considered valid, en-
forceablc and frrevocable. does not ap-
ply to arbitration agreements for per-
sonal injury claims (S.C. Code Ann. Sec.
15-48-10 (1991)).

Texas-Uniform Arbitration Act procedures

only apply to personat injury # upon ad-
vice of counset to both narties and both

SOURCE: Office of Technology Assessment, 1993.

proceeding may be considered a binding
arbitration hearing and proceed under
the provisions of the general arbitration
statte (tah Code Ann. Sec. 78-14-16
(198S).

Wisconsin--Mediation required prior to in-

itiating or continuing coun action (Wis.
Stat. Sec. 655.465 et. saq. (1989-1990)).
Therefore, general arbitration provision
uniikely to be used.
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PREPARED STATEMENT OF RICHARD F. CORLIN, MD

Mr. Chairman and Members of the Committee: )

My name is Richard F. Corlin, MD. I am a N%astroenterologist in Santa Monica,
Calig;mia and Vice Speaker of the American Medical Association (AMA) House of
Delegates. Accompanying me are AMA General Counsel, Kirk B. Johnson, JD, and
Hilary Lewis, JD, of the AMA’s Division of Federal Legisfation. .

The AMA appreciates the opportunity to address this Committee regarding the
current antitrust environment and its impact on the health care delivery system,
both in its present form, and as it will evolve in the future. We believe that the
focus on health syrtem reform in the 103rd Con%:'ess provides a singular oppor-
tunity to take action on a number of viable a?proac es for improving access to qual-
ity medical care. As various options are explored, a reexamination of federal anti-
trust law and enforcement policy as applied in the health care setting must occupy
a preeminent role in the debate. In order to guarantee universal access to cost-effec-
tive health care, to assure the delivery of quality medical care, and to preserve the
sanctity of the physician/patient relationship, it is imperative that the health care
arena function as a meaningful competitive market.

Antitrust reform is needed now because of a rapidly changing health care market-
place. The proliferation of corporate entities owned and operated by insurance com-
panies, hospital holding companies, and other for-rroﬁt corporations, will affect the
practice of medicine to the detriment of individual patients and health care profes-
sinnals alike. These corporate entities are typically managed by non-physicians and
a:: focused on the bottom line. Under health system reform, this trend will acceler-
ate,

However, this scenario can be prevented. Appropriate modification of the antitrust
laws will enable physicians to reassert their traditional role as patient advocates,
even in a health care arena dominated by managed care organizations. The market
power of these organizations must be balanced by encouragi E the formation of fhy-
sician-directed health care networks. Physicians, with their knowledge and skill in
clinical decisionmakinf, can provide the expertise necessary to enable managed care
entities to deliver qua it{ medical care in the most cost-effective manner. Therefore,
they must be accorded the ubility to exercise their professional judgment to ensure
that the highest level of care is rendered to patients enrolled in these organizations.

Physicians must be legally permitted to function in this decisive capacity, free
from the current impediments that exist under antitrust law and enforcement policy
of the Department of Justice (DOJ) and the Federal Trade Commission (FTC). Rec-
ognizing this problem, the DOJ and the FTC issued Statements of Antitrust Enforce-
ment Policy in the Health Care Area in September 1993. These statements, however,
do not address the current complexities in that the safety zones created require a
high tsdegree of integration before a physician network can meet antitrust require-
ments.

A number of legislative proposals, on the other hand, including some that are in-
corporated in health system reform bills authored by Senators on this Committee,
would provide the antitrust clarification that physicians and their patients need.
Passage of such legislation would clearly increase the number and quality of com-
petitors in the health care marketplace, with obvious resulting benefits for patients.

THE AMA VIEW

As the following analysis indicates, the proposals for antitrust reform embodied
in S, 1770, the “Health Equity and Access Reform Today Act of 1993, “introduced
by Senator John Chafee (R-RI), S. 1743, the “Consumer Choice Health Security Act
of 1993,” sponsored by Senator Don Nickles (R-OK), and S. 1658, the “Health Care
Antitrust Improvements Act of 1993, introduced by Senator Orrin Hatch (R-UT)
and Senator Strom Thurmond (R-SC), would create appropriate roles for all of the
major groups in the health care industry and permit physicians to remain strong
ga}t.ient. advocates through active participation in alternative models for health care

elivery.

The medical profession is seeking clarification and modification of the antitrust
laws, not an exemption. We have always maintained that price-fixing, boycotts, and
other coercive practices should be subject to civil and criminal enforcement action
by the regulatory agencies. It must be recognized that physician-sponsored rietworks
can offer patients lower costs and higher value. Unlike insurance entities which di-
vert a high proportion of premium dollars to administrative costs and corporate
profits, physician-directed organizations are designed to focus assiduously on patient
care services.

The antitrust relief that we seek would not permit physicians to restrict the serv-
ices of other categories of providers. Anticompetitive behavior still would be subject
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to civil and criminal penalties. In fact, nearly every major health system reform bill
contains provisions to assure access to a wide range of practitioners and to prohibit
such discriminatory practices.

It has also been asserted that limited antitrust relief could reduce incentives to
improve the quality of care. Under current law, antitrust litigation is traditionally
instituted in an effort to circumvent quality of care sanctions resulting from peer
review investigations. However, one of the proposed safe harbors outlined in the leg-
islative proposals discussed herein would protect standard setting and enforcement
activities by hospital peer review committees and medical societies that promote
health care quality.

_ Finally, antitrust clarification and exemption for the safe harbor activities out-
lined in S. 1770, S. 1743 and S. 16568 would stimulate incentives for competitive in-
novation. The Mayo Clinic, the Cleveland Clinic, and the Marshfield Clinic stand
as the hallmarks for integrated multi-specialty medical groups that have been t;pon—
sored, organized, and run by physicians. These models represent examples of the
most successful entities in providing quality medical care to vast numbers of pa-
tients at cost-effective prices. Physicians helped to create the nation’s largest non-
profit health insurance network and have been the greatest source of innovation in
the delivery of health care services. It is certain that antitrust relief in this area
clearly would benefit the public by increasing competition, by allowing the profes-
sionals most knowledgeable about patient care to direct health care networks and
hetzlth 1g}lans, and by facilitating the formation of health plans that focus on patient
interests.

ANTITRUST BARRIERS FACED BY INDEPENDENT PHYSICIANS

As independent physicians contemplate forming multi-specialty group practices,
integrated delivery systems, and other health plans, they confront formidable bar-
riers, both economic and legal. The federal antitrust laws stand as the greatest im-
pediment to physicians in traversing this path,

First, independent physicians are foreclosed from organizing even simple health
care delivery networks due to the per se illegality rules imposed by antitrust stat-
utes. For example, if MSO physicians belonging to a managed services organization
(MSO) agree on the fees and discounts to be offered as a PPO, they will be deemed
to be engaged in per se illegal price-fixing. Notwithstanding a minimal hold on the
relevant market, and complete inability to ever possess market power, such a con-
clusion would be reached. Since physicians generally do not have the accounting so-
phistication necessary to organize capitation and fee withhold arran%;zments, nor
the necessarg funds to make capitation successful, they cannot offer a PPO product
that would be characterized as legal under current antitrust doctrine. As a con-
sequence, independent physicians must build simpler and cheaper network struc-
tures that will provide the experience needed to later create more sophisticated net-
workt:l. Yet the current antitrust rules virtually preclude their ability to act in this
regard.

nce physicians can develop more sophisticated networks, such as PPOs that offer
fee withholding arrangements, other antitrust obstacles are encountered. In order
to be competitive, a wide choice of physicians, including physicians in various spe-
cialties, must be made available by a PPO. Generally, PPOs can maintain a com-
petitive position by garnering 40 percent of the physicians in a market. A physician-
sponsored PPO of this size, however, will face antitrust thresholds that are not con-
fronted by insurance companies and other entities. On the other hand, an insurance
comrany may organize a PPO containing 70 percent or more of the physicians in
a relevant market without generating antitrust compliance problems, provided other
organizations are not foreclosed from access to physicians.

ven more imposing are the antitrust hurdles facing independent providers in
rural areas. The dem&graphics in many parts of the country will not foster competi-
tion among large HMOs. Alternative forms of provider organizations would rep-
resent a viable option, but for the antitrust limits on the percentage of 'thsicians
in a market that can be involved in a physician-sponsored network. These con-
straints thwart the ability of independent physicians to form more efficient delivery
networks in small cities and rural areas. Insurance companies, however, are not im-
peded by antitrust regulatory obstacles in forging similar enterprises.

LEGISLATIVE APPROACHES

The Statements of Antitrust Enforcement Policy in the Health Care Area issued bSY
the Department of Justice and the Federal Trade Commission on September 15,
1993 represented an attempt to provide guidance to the health care industry on per-
missible activities under the federal antitrust laws that would steer and accelerate
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the operation of a competitive market. Unfortunately, these statements fail to ad-
vance the formation of physician-directed health care delivery networks and health
plans to effect wider patient choice. The AMA continues to discuss these matters
with the DOJ and the FTC, and we look forward to resolving some of the remaining
contentious issues. -

While the agencies have indicated their commitment to ongoing review and
supplementation of these statements, a legislative solution to the complex questions
raised in this area remains imperative. The issuance of advisory orinions relating
to physician joint ventures will offer some relief, yet many potentially beneficial en-
terprises will-never be launched due to the specter of federal investigation and pros-
ecution, prohibitive attorney fees, and treble damages imposed for failure to comply
with the antitrust laws.

In our view, these problems can be addressed most effectivel{ through the ration-
al aperoaches offered in S. 1658, the “Health Care Antitrust Improvements Act of
1993,” sponsored by Senator Orrin Hatch (R-UT) and Senator Strom Thurmond (R-
SC), as well as S. 1770, the “Health Equity and Access Reform Today Act of 1993,”
introduced by Se:.:tor John Chafee (R-RI), and S. 1743, the “Consumer Choice
Health Security Act of 1993,” sponsored by Senator Don Nickles (R-OK). S. 1579,
the “Managed Competition Act of 1993,” proposed by Senator John Breaux (D-LA)
and Senator Dave Durenberger (R-MN), also offers relief in directing the President
to provide for the development and publication of explicit guidelines on the applica-
tion of federal antitrust laws to accountable health plans.

The President'’s proposal, S. 17567, the “Health Security Act,” introduced by Sen- _
ator George Mitchell (D-MN), clearly recognizes the need for antitrust reform. In ad-
dition to granting fee-for-service physician networks to negotiate with health alli-
ances, as does S. 1757, health system reform legislation should permit collective ne-
gotiations with health plans.

S. 1770 (Chafee), S. 1743 (Nickles), and S. 1658 (Hatch-Thurmond) would allow
physicians to assume the critical competitive role appropriate in a health care sys-
tem dominated by Iarge corgorate managed care entities. (For discussion purposes,
this statement will address S. 1658, although we recognize that S. 1770 and S. 1743
would provide similar relief.) S. 1668, the “Health Care Antitrust Improvements Act
of 1993,” tpresent&s an interpretation of the antitrust laws that will facilitate the for-
mation of health delivery networks and_health plans organized by physicians. The
AMA believes that curtailment of the antitrust restrictions that presently have
handicapped physician efforts will yield procompetitive results in allowing new en-
trants—physician-directed entities—into the market for health care delivery and fi-
nance. Physicians, who are uniquely qualified to provide health care more effi-
ciently, whose skill and proficiency in clinical decisionmaking sets them apart from
other corporate entities, and who are pledged to place patient needs foremost, must
be permitted to compete in this arena.

1. Goals of Antitrust Reform

An analysis of health industry groups that will effectively participate in the devel-
oFing structures indicates that most health care delivery networks and health plans
of the future will be operated by insurance companies or hos{:itals, typically man-
aged by non-physicians. Because these organizations likely will wield control in any
given market, non-physicians will be exercising their authority in medical decision-
making. This disturbing trend can be alleviated through the enactment of the “Anti-
trust Improvements Act of 1993,” which will stimulate the development of a larger
number of networks directed by physicians or other providers.

2. Development of Additional Competitive Models

S. 1668 recognizes that physician-directed networks and health plans can provide
substantial benefits, particularly in a marketplace where the provision of insurance
and health care services are being fused into a single product—the prepaid health

lan. In an increasingly complex environment of health care delivery networks and
insurance companies with intersecting goals, the simple physician network can fur-
ther competition by vying for contracts to deliver health care. Any network that
unites price reduction with quality, in an effort to compete with insurers for health
ﬁare 'dh ivery services purchased by self-insured employers, should be permitted to
ourish,

The origin of physician-directed integrated delivery systems can be traced to the
successful competitive benefits realized by the simpler network models. Integrated
delivery systems can achieve these competitive goals on a larger and more com-
grehensive scale by competing for contracts with insurers, competing with insurers
or the business of self-insured employers, and competing also for the actual busi-
ness of insurance. They do not require substantial administrative overhead and can,

[
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therefore, offer a competitive product at a lower cost. Successful examples of these
systems can be cited in Los Angeles and Boston. In the former market, in which
a majority of the population is enrolled in HMOs, the Mullikin Medical Centers rep-
resents a physician-directed health plan that has recently offered the lowest pre-
miums.(1) Similarly, a physician-directed HMO in Boston is able to offer care to pa-
tients at some of the lowest ;rices in that market.(2)

Finally, physician-directed plans are more likely to act in a manner more sen-
gitive to individual patient needs. For example, several insurance companies have
incorporated the use of “optimal recovery gui(felines" in determining appropriate
lengths of hospital stay. These guidelines have been based on the top 10 percent
of patient outcomes of those with the fastest and easiest recoveries, rather than
from the average case.

-Another area where business management priorities often prevail over patient in-
terests is the approach to coverage and reimbursement determinations. Denial of
coverage decisions have also brought about adverse consequences. The recent
HealthNet case offers an egregious example of a patient who was denied reimburse-
ment for a bone marrow transplant recommended by her physicians. The ensuing
litigation led to an award of $89 million in damages.

e lessons are clear. When prescriptive guidelines fail to consider iauividual pa-
tient needs and are implemented in a manner that impacts deleteriously upon pa-
tient care, negative consequences occur. That is why the AMA urges that Yhysiclan
involvement comprise an essential part of any health plan operation. Clearly, physi-
cian-directed health plans would provide the most direct avenue for such participa-
tion.

3. Antitrust and the Health Care Industry

It has been argued that the same antitrust standards should apply to health care
as to all other industries, The fundamental tenet of antitrust policy—that competi-
tion should be preserved and promoted—must remain paramount. However, the A
MA takes issue with the view that health care is like other industries, and that the
same antitrust principles should apply. The staggering number of legislative propos-
als to substantially reorganize health care, pen inﬁ in both Congress and the state
legislatures, bears witness to the singularity of this industry in a number of re-
spects. For example, the President's proposal, S. 1757, the “Health Security Act,”
would comprehensively revolutionize health care finance and delivery, the education
of health care professionals, the regulation of quality, and virtually every other as-
pect of the industry.

The current imperative to guarantee universal access further distinguishes health
care from those industries in which consumers are priced out of the market because
they are unable or unwilling to purchase a product at the prices offered. As health
system reform takes shape, and care will be provided to every citizen who needs it,
a different set of imperatives should a%ply. Therefore, market dynamics to maximize
quality, while containing costs, must be harnessed on behalf of a product that will
be provided to all who need it.

o other industry faces this daunting challenge. In the legislative context, anti-
trust exemptions have been afforded to other industries that do not fit the usual
mold. The insurance industry, farm cooperatives, labor union activities, public utili-
ties, the securities and commodities industry, and communications companies have
benefitted from statutory relief. Antitrust standards have also been modified on be-
half of banks and other financial institutions. The insurance industry already reaps
the benefits of a significant antitrust exemption that allows it a clear advantage in
conv:’g.eting in the health care environment.

ile the “Health Care Antitrust Improvements Act” would not create expansive
waivers, it would modify the interpretation of the antitrust laws with respect to
physician networks and health plans to reduce barriers to their creation. It thus rec-
ognizes that health care delivery is now organized under a new set of assumptions:
namely, that the concept of the individual physician as a solo entrepreneur has been
supplanted by the physician as part of a large organization.

e interpretations offered by S. 16568 would nc* alter immutable antitrust prin-
ciples. Obviously, antitrust laws must apgly to physician-directed health care deliv-
ery networks. However, the focus must be changed to reflect the dynamic nature
of the industry. Replacinﬁ antitrust laws with FTC/DOJ regulation was questionable
even in endeavoring to fill the void created by federal judicial decisions in the 1980s.
Development of industry regulations has not been the customary prerogative of the
DOJ or the FTC. As the pace of managed care activity has escalated in recent years,
the demand for a more coherent regulatory framework with substantial formal pub-
lic input has increased. Although the aforementioned September 1993 guidelines
signify a major step in this direction, many issues remain unanswered. The AMA
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believes that the “Health Care Antitrust Improvements Act of 1993” would provide
the coherent regulatory structure and necessary formal public input to respond to
outstanding issues.

4. Antitrust Remedies

The “Health Care Antitrust Improvements Act of 1993” would redress many of the
problems outlined earlier with respect to independent physicians and other inde-
pendent providers who seek to assume a constructive role in the new competitive
strategies that are being formulated. The bill would establish the following four
mechanisms: (1) a defined safe harbor for clearly procompetitive physician joint ven-
ture networks; (2) a mechanism for the creation of additional safe harbors for physi-
cian joint venture networks that prove to be procompetitive; (3) a procedure for cer-
tificates of review, whereby safe harbor status could be accorded to procompetitive
individual joint venture networks; and (4) a procedure by which procompetitive phy-
sician joint venture networks that meet certain size and financial risk-sharing re-
quirements, but do not fall within a safe harbor, could be judged according to a rule
of reason analysis and actual damages, rather than being adjudged as per se illegal
and subject to treble damages.

The AMA supports these four carefully crafted provisions that would preserve the
abiding principles of antitrust laws and also prevent anticompetitive abuse. Any
possibi it)é that a set of physicians acting in bad faith could injure competition is
minimized.

a. Safe Harbors

S. 1658 contains seven safe harbors that would exempt the covered activities from
the antitrust laws. Our testimony will focus on some of the safe harbors that apply
to physicians.

e first safe harbor would exempt any activities relating to health care services
of any combination of providers, if the total number of each type or specialty of the
provider in question does not exceed 20 percent of the total number of that type or
specialty in the relevant market area. Independent providers, therefore, could form
simple networks without incurring antitrust sanctions. Networks that meet the 20
percent test could be constituted with virtual impunity, provided that all other stat-
utory requirements are met.

This safe harbor bears little potential to result in abusive anticompetitive behav-
ior. A combination of 20 percent of the providers in a market will not command suf-
ficient market power to restrict output and raise prices. In addition, only a limited
range of products can be successfully organized under this safe harbor. Because a
viable PPO should be comprised of at least 40 percent of the physicians in a market,
the networks organized pursuant to this safe harbor would glave difficulty in com-
g:ting for business with larger insurance company-organized PPOs, and could be

tter presented as steppingstones to more comprehensive health care delivery net-
works assembled by others.

The Department of Justice has raised concerns that the safeharbors may permit
destructive anticompetitive behavior, and that statutory safe harbors will become in-
flexible and not amenable to change if they prove to be inappropriate. But the scope
of this proposed safe harbor is so limited that it will not present any serious threat
to competition. While the risk will always persist for isolated individuals to act in
bad faith for personal gain and, thereby, abuse a safe harbor, this must be balanced
against the potential benefit of fostering the development of simple physician-di-
rected networks. In this light, the possible abuses ebb in importance.

Although the Department of Justice argues against legislation on the grounds
that regulatory guidelines are more susceptible to modification than Congressional
action, S. 1668 empowers the DOJ to create and dismantle additional safe harbors.
DOJ would also be authorized to grant certificates of review to individual networks.
’tI_‘hese provisions grant the flexibility needed to adjust to changing market condi-
ions.

Section 4 of the Act would direct the DOJ to consider requests from the public
for the designation of additional safe harbors. A number of factors would be weighed
in determining whether a given proposal would promote or harm the operation of
the market. The DOJ would be authorized to extend safe harbor status to specific
kinds of networks or cooperative activities that have a demonstrably procompetitive
effect on the market. The criteria employed grant additional flexibility to the De-
partment in this area. With the advent of rapid consolidation and the compelling
need to achieve cost savings, procompetitive conduct should not be hampered by
le%gll uncertainty with respect to antitrust status,

e designation of additional safe harbors also will confer a benefit upon net-
works organized in small cities and rural areas. An evaluation of networking activi-
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ties that are most conducive to expanded competition should serve as the starting
point for any determination that a procompetitive combination comports with anti-
trust strictures.

Unfounded concerns have been raised regarding the potential for anticompetitive
abuses under the sale harbors. Because the authority to designate additional safe
harbors resides with the DOJ and would be guided by criteria intended to serve the
public interest, the potential for abuse under new safe harbors is slight. This poten-
tial can be mitigated further as the DOJ can always modify or eliminate a safe har-
bor that creates unforeseen consequences.

According to the Department, the process for creating additicnal safe harbors may
result in the over-regulation of health care. Misgivings in this area may indeed be
legitimate, but the Act envisions a structure whereby the Department, in conjunc-
tion with the FTC and the Department of Health and Human 3ervices, is charged
with the regulatory burden. By placing the initiative for the designation of addi-
tional safe harbors with providers, a coherent and interactive regulatory process be-
tween health care providers and the government would exist to ameliorate any risk
of over-regulation. The AMA is confident that the agencies involved would act in
good faith to implement their mandate, rather than paralyze the industry with ex-
cessive regulation.

Finally, it has been asserted that the bureaucratic process of designating addi-
tional safe harbors under S. 1668 may overburden the DOJ given its present re-
sources. While this activity will require expanded work, providers who request a
safe harbor would be required to meet the standards set forth in the measure and
also persuade the Department that the public interest will be served through the
creation of the proposed safe harbor. If additional staff is needed to handle this re-
sponsibility, the necessary resources should be provided. Health system reform will
bring about the reorganization of one-seventh of our economy. Surely, a small num-
ber of new staff amounts to an insignificant price tag to assure that the reorganiza-
tion proceeds smoothly and properly, with patient interests residing at the forefront.

b. Certificates of Review

Section 5 of the “Health Care Antitrust Improvements Act of 1993” would allow
physician networks to apply to the DOJ for a certificate of review. If the certificate
is approved, the network would be secure from antitrust risk for legitimate, procom-
petitive activity. These certificates would be especially useful to networks organized
in small cities or rural areas, as each region may present different market condi-
tions. Rather than relying on a broad safe harbor, the certificate of review could au-
thorize particular types of networks tailored to different markets.

Because the DOJ is granted the discretion to approve or disapprove of requests
for certificates of review, it is unlikely that their issuance will have an adverse im-
pact upon competition in any market. A certificate obtained through bad faith and
abuse can be terminated. Nor does the certificate of review process create a poten-
tial for over-regulation. Once again, providers would initiate the requests for certifi-
cates. Those who are confident that their networks comply with the antitrust laws
will not engage in the superfluous exercise of obtaining a certificate. Finally, this
mechanism does not threaten to overburden the DQOJ. Fifteen states have proce-
dures that allow hospitals, id other categories of providers, to request “certificates
of public advantage” or “certificates of review.”(3) In those states where the statutes
are operational, the state agencies responsible for reviewing requests for certificates
have not been overwhelmed.(4) (Attachment B)

¢. Notifications

Section 6 of the “Health Care Antitrust Improvements Act of 1993” would permit
provider joint ventures to file a notification with the DOJ after an agreement to
form such a venture is executed. The voluntary application process would subject
the venture to rule of reason analysis in evaluating its legality under the antitrust
laws. The rule of reason examination evaluates the venture's impact upon competi-
tion. Joint ventures that have filed notifications would not be deemed illegal per se,
but they would have to prove that their activity will not pose any anticompetitive
risk. This requirement diminishes the potential for anticompetitive abuse for two
reasons. First, the DOJ would have the opportunity to review notifying joint ven-
tures and prosecute those that it considered to be illegal. Second, private parties are
also granted the right to institute claims against notifying joint ventures.

Again, if any administrative burdens arise from notification filings, the AMA un-
derscores its earlier recommendation that the DOJ be supplied with the necessary
personnel to process these applications.



118

d. Deemed Notifications

Joint ventures that meet certain size and financial risk-sharing requirements
would be deemed to have notified the DOJ without actually filing a notification pur-
suant to Section 6 of S. 1658. Rule of reason treatment would Ee extended to ven-
tures that meet the outlined characteristics.

According to the requirements set forth in the measure, the joint venture must
consist of a non-exclusive network of non-institutional providers not greater than §0
percent of the providers in the relevant market, in aggregate and by specialty. An
exclusive network can be comprised of only 35 percent of the providers in the mar-
ket in aggregate and by specialty. In addition, each member of the network must
assume substantial financial risk for the operation of the venture, including, but not
limited to, the acceptance of capitation contracts, the acceptance of contracts with
fee withhold arrangements, or the holding by members of significant ownership or
equity interests in the venture. The capital contributed by members must also be
used to fund the operational costs of the venture, such as administration, market-
ing, and computer-operated medical information, provided that the venture develops
and operates comprehensive programs for utilization management and uality as-
surance that include controls over the use of institutional, specialized, and ancilla
medical services. The AMA concurs with the application of a reasonableness stand-
ard to joint venture networks of non-institutional providers. Such networks are so
likely to be pro-competitive that actual notification is not necessary. They may still
be prosecuted by federal or state law enforcement agencies or by private parties if
used for anticompetitive purposes.

A procompetitive network must be competitively viable by offering a wide choice
of providers to patients in order to be competitive with insurance company networks
that offer a wide choice. Such a network must include a large percentage of gh 8i-
cians in the market. Insurance company PPOs are generally nonexclusive, and they
typically consist of more than 50 percent of the physicians in the market on their
panels. In addition, the criteria for risk sharing add further assurances that the
goals of the joint venture are procompetitive. PPOs that operate on a discounted fee-
or-service basis would fall within deemed notification status by demonstrating a
sufficient degree of integration to qualify. Members would have to invest money in
the venture subject to risk of loss and the opportunity for a return of profit. The
investment must also be used for purposes that indeed make the venture procom-
petitive.

Because the antitrust laws would apply to the joint ventures within the deemed
notification category, with these enterprises precluded only from an adjudication of
per se illegality, the potential for anticompetitive effect is nominal. The ability to
sustain competition is further buttressed by the conservative thresholds of size that
would be accorded rule of reason scrutiny. Finally, the DOJ and FTC would be en-
gaged in their customary regulatory efforts, obviating any need for over-regulation.

CONCLUSION

The AMA strongly recommends changes to the current antitrust environment,
particularly as health system reform will dictate the use of new competitive ap-
proaches for the delivery of affordable medical care. Managed competition will re-
quire the incorporation of substantial efficiencies, making cooperation among health
care providers and coordinated activity on behalf of patients imperative. Health care
antitrust relief will permit physicians to form networks to address the changes that
will inevitably occur and provide valuable input into the policymaking &ctivities of
managed care plans. Appropriate legislative solutions, such as those now being con-
sidered, will contribute to the success of any model for health system reform that
is ultimately adopted. ) .

The AMA appreciates the opportunity to appear before this Committee. We will
be pleased to respond to questions.
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Atachment A
CONSOLIDATION IN HEALTH CARE MARKETS

Some examples of the growing consotidation of health care in a number of markets are summarized
below:

Minneapolis. In Minneapolis, HMO penetration is even higher - 44% of local residents
belong to HMOs. In the last year, 2 of the 4 biggest hospitals merged and 2 of the 4
dominant HMOs announced a merger. Employers and consumer advocates are concerned
about the rapid consolidation taking place in the market. Barriers to entry are high and large
capital reserves are required. In addition, without large numbers of patients, plans cannot
attract doctors and hospitals; without doctors and hospitals, plans cannot attract paticnts.
Leaders of the Business Health Care Action Group, more than a dozen Minneapolis-based
employers (including Dayton-Hudson; Cargill Inc., General Mills Inc., Honeywell Inc. and
Pillsbury Co.) who are otherwisc free-market supporters, argue that health care should be
viewed as a "kind of a public utility”.

Los Angeles Area. The Los Angeles area, including the counties of Los Angeles, San
Bernardino, Orange, Venture, and Riverside, has a population of about 14.5 million. The
evolution of managed care is very advanced in this area. In fact, Los Angeles, is one of the
most advanced managed care markets in the U.S. About 36% of the beneficiaries are
enrolled in HMOs, and 35% in PPOs, for a total managed care market share of 71%. There
are 32 HMOs and 30 PPOs operating in that market. However, just seven HMOs account for
7,030,000 beneficiaries. ThelargestHMOhnanenrolhnemon 280,000, and the next

largest has 1.6 million enrollees.

Albuquerque, New Mexico. The Albuquerque, New Mexico area has a population of about
612,000. The evolution of managed care is also very advanced in this market. Managed care
plans have a 75% share of the insured population. Five HMOs cover 262,000 persons, and

PPOs cover 88,000 beneficiaries.

Boston Area. The Boston area, including Essex, Middlesex, Norfolk, Suffolk, and
Worcester Counties, has about 2.9 million people. Boston is relatively advanced in the
evolution of managed care, but not as advanced as Los Angeles and Aibuquerque. About
32% of the beneficiaries are enrolled in HMOs, and 21% in PPOs. There are over 12 HMOs
and 20 PPOs. The five largest HMOs have 1,275,000 members. The largest HMO has
500,000 enrollees, and the next largest has 380,000.

Washington, D.C. Area. The Washington, DC area, including the District of Columbia,
Northern Virginia, and Maryland, has about 3.7 million people. It is in about the same stage
of evolution as Boston. About 26% of the population is in HMOs and 37% in PPOs. There
are over 14 HMOs and 16 PPOs. The five largest HMOs have 1,030,000 of the
beneficiaries. The largest of those HMOs has 450,000 members.

Chicago Area. The Chicago area, including the counties of Cook and DuPage, has about 5.9
million people. The evolution of managed care is not as advanced as in Los Angeles,
Albuquerque, Boston, and Washington D.C. In fact, Chicago is at a relatively early stage.
but the evolution is proceeding rapidly. About 22% of the beneficiaries are enrolled in

HMOs, and 30% in PPOs, for a total managed care enrollment of 52%. There are over 20
HMOs and more than 25 PPOs operating in the market. The five largest health plans,
including HMOs and PPOs, account for 850,000 enroilees. The largest HMO has 370,600 --
relatively small considering the size of the market.

Atlanta Area. The Atlanta area, including Fulton, Cobb, Douglas, and Dekalb Counties, has
about 1.7 million individuals. Atlanta is also at an early stage in the evolution of managed
care. About 18% of the beneficiaries are in HMOs, and 48% in PPOs, for a total of 66%.
There are 10 HMOs and 15 PPOs. The five largest HMOs have 460,000 beneficiaries, and

the largest has 160,000.
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ATTACHMENT B

FIFTEEN STATE SURVEY OF LEGISLATION PROVIDING

FOR CERTIFICATES OF PUBLIC ADVANTAGE

STATE LEGISLATION ADMINISTRATIVE NUMBER OF
COSTS APPLICATIONS
16(0) Colo. Rev. Stat. According to Larry The provision has not
Ann. § 24-32-2701 | Wahl of the Colorado been implemented and
(West 1993), Hospital Association, the | has generated no
provision, which was applications.
passed last year, has not
been implemented. R
Consequently, no funds
have been allocated to
administer the act.
FL Fla. Stat. Ann. § Information not- yet Information not yei
395.606 (West received. received.
1993).
1A Senate File 380, Barb Nervig in lowa's Because the act is not yet
amending lowa Department of Public operational, no
Code Ann. § 96.3 Health said that no rules | applications have been
(1993). have been promulgated . | filed. However, several
yet. Consequently, no vertically integrated
budget allocations have | health care cooperatives
been made. N are in the process of
forming without
immunity from antitrust
liability.
KS 1992 Kans. Sess. Chip Wheelen, the
Laws 158, amending | Kansas Medical
Kans. Stat. Ann. § Society’s Director of
65-425 (1992). Public Affairs, said that
no budget allocations
had been made nor
't applications filed as of
February, 1994.
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ME Me. Rev. Stat. Ann. | According to John To date, one certificate of
Tit. 405-D §§ 1881- | Dickens in the Health public advantage has been
88 (West 1992). Planning Division of issued. However, it has

Maine’s Department of | resulted in a great deal of
Human Services, strategic planning and
$100,000 per year has networking on a regional
been budgeted to sustain | basis. In addition, the
the program. It is Attorney General has
administered by two provided legal assistance
half-time attorneys in the | to hospitals considering
Attorney General’s availing themselves of the
Office, one half-time - provision. John Dickens
analyst, and one half- attributes the lack of
time secretary. The act | applications to the "wait
is self-funding; all and see” attitude many
hospitals in the state hospitals have adopted in
must make a yearly, pro | response to health care
rata contribution to the reform.

state to sustain the

program.

MN Minn. Stat. § 62J.29 { Nan Schroeder, a Only two hospitals have
(1992). Division Director for the | filed an application to

Minnesota Department date. David Renner at

of Health, estimated that
she or another director
will devote about 20%
of her time to the
project. In addition, the
following resources and
budget allocations would
be required:

oOne full-time attorney
eOne half-time research
analyst

oTwo full-time
personne!l positions
($75,000-90,000)

eOne economist on
contract ($40,000)

® Administrative law
hearings ($20,000)

MMA attributes this to
the expense and
paperwork involved in
the application process.
In addition, most
cocperative arrangements
in Minnesota have been
vertical, not horizontal,
and have therefore not
needed immunity from
antitrust liability.
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was held during the
week of February 14,
1994. As a result, no
budget allocations have
been made. The rules
and regulations should
be in final form by May
1, 1994, ’

MT 1993 Mont. Laws Sam Hubbard of the Because the act has not
606. Morntana Healith Care been implemented, there
Authority reported that have been no applications
rules and regulations filed. Montana has only
have not yet been four communities with
promulgated. He does more than one hospital.
not know how much of [ Several of these hospitals
the Health Care have expressed interest in
Authority's $1.35 the program.
million budget will be
allocated to this
provision. He hopes
that his staff of six full-
time employees will be
able to administer the
program.
NC N.C. Sess. Laws Ann Hale of the North
529. Carolina Medical Society
said that the effectiveness
- of the provision has been
questioned by some
attorneys and the
provision has not
generated many
applications.

ND 1993 N.D.SB 2295 | Fred Larson in the State | The provision has not
Health Department been implemented and
reported that the hearing | has generated no
on rules and regulations | applications.
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provision: an attorney,
a health planner, and a
secretary. In addition,
one or two existing
attorneys in the Attorney
General’s Office will be
involved. The program
is designed to be self-
supporting with funds
from application fees.

OH Ohio Rev. Code § Review of applications, | According to Tom Moore
3727.22 (1992). issvance of certificates, in the Health
and supervision under Department, only two
Ohio’s Act are being applications have been
handled by existing staff | filed since the provision
in the Health was implemented in
Department’s Certificate | April, 1993,
of Need Division. No
funds have been
allocated under this
provision.
OR S.B. 683 (Oregon Chad Cherial in Because the statute only
Legislature) Oregon’s Office of - applies to cooperative
Health Policy estimated | ventures in the realm of
that a biannual budget of | heart and kidney
$50,000 would be transplants, only three
required to draft rules, providers in the Portland
provide for review by area will be affected. No
the Attérney General's applications have been
Office, allow for a filed.
public hearing, and
process and monitor
applications. In addition,
.3 FTE’s will be needed
in the first year and .2
FTE's thereafter. Staff
will be drawn from
existing personnel.
TN 1993 Tenn. Pub. Three positions were The act is not yet
Acts 331. created to administer the | operational. However,

according to Paku Khan,
the Assistant General
Counsel in the
Department of Health,
several parties have
expressed an interest in
applying for certification.
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1993 Tex. Gen
Laws 638.

There has been no
demonstration of costs

yet for the Texas statute.

Consequently, no funds
have been allocated to
the project. Tyrone
Sharpe in the
Department of Health
anticipated that the
$10,000 application fee
will fund three new
positions (one in the
Department of Health,
one economist, and one
liaison to the Attorney
General’s Office)

The provision will not be
operational until March
1, 1994, so no
applications have been
received.

WA

Wash. Rev. Code §
39.34 (1993).

Tina Kondo in the
Antitrust Section of the
Attorney General's
Office said that
$500,000 has been set
aside for the statute’s
first two years.
$350,000 will fund the
Health Services
Commission, and
$150,000 is to go to the
Attorney General’s
Office.

No rules have been
promuigated and no
applications have been
received.

Wis. Stat §§ 150.84
- 150.86

85-801 0 - 95 - 5

Steven Siegel in the
Office of Policy and
Budget said that no
provisions have been
made for staff or

Ticor.

Colleen Wilson at SMSW
said that no applications
have been received.
Although physicians and
other providers have
expressed interest in the
statute, they have been
advised that there may
not be enough state
involvement and
supervision to avoid
antitrust liability under
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APPENDIX

ANTITRUST AND MANAGED COMPETITION

The health care industry finds itself in the midst of a revolution, with the dramatic
consolidation of health care insurers and health care providers into unified entities that both finance
and deliver health care. Physicians, hospitals, and other providers are being organized into
comprehensive health care delivery networks that serve as the provider component of these plans.

These business arrangements focus on one primary objective — the achievement of cost
containment: (1) through the application of management techniques that cannot be employed when
providers operate independently and without coordination; and (2) through the advantages rendered by
economies of scale in assembling the maximum number of beneficiaries that can be managed within
this framework. In this atmosphere, health care providers will be expected to work cooperatively so
that the resulting structures are capable of rendering efficient, cost-effective, and quality health care.
Only if physicians are accorded a meaningful role in this changing environment will we ensure that
the commitment to our patients supersedes the financial goals of corporate plans.

The transformation of the health industry is being driven by compelling market forces and the
desire for total reform of the health care system. The consolidation process is viewed as a means (o
develop enterprises that can reduce costs by organizing health care delivery in ways that are more
efficient than conventional medical practice. This consolidation is occurring on a massive scale, with
experts identifying the most efficient health-plans as group or staff model health maintenance
organizations (HMOs) with at least 450,000 enrollees who will maximize the use of a fully
comprehensive health care delivery network dedicated to the care of their beneficiaries.® While many
areas of the country lack sufficient population to support competition between three or more heaith
plans of this size, efficient HMOs of smaller sizes may succeed in competing in these locales. There
is a potential, and a growing reality, that a small number of group or staff model HMOs will deliver
all of the health care in any given market.

Many health care system analysts have theorized that competing health care delivery networks
and health plans will be developed to deliver care in the future. In this construct, the most efficient
networks will gain market share at the expense of their rivals. In fact, such consolidation already is
taking place. Although HMO enrollment has steadily increased from 1980-1992, the number of
HMOs peaked in 1987 with 650, and declined to 546 as of December 1992,° as some HMOs have
acquired others, and some have gone out of business entirely. In certain markets, more than 50
percent of health plan beneficiaries are enrolled in managed care plans, including HMOs and PPOs.
A small number of health plans is accounting for a greater percentage of beneficiaries in those
markets. Some of the areas seeing that have witnessed this trend include: Los Angeles,
Albuquerque, Boston, Washington, DC,: Chicago, and Atlanta. (ATTACHMENT A)

At first, extensive consolidation into such integrated systems appears to generate a spiralling
phenomenon with providers tending to participate in many managed care plans upon their inception in
a given market. Further evolution of managed care, however, usually results in many providers
ultimately serving only a small number of plans. If current predictions are reliable, a reorganization
of unprecedented scope is expected as several hundred thousand currently independent providers,
including hospitals, other health care facilities, physician practices, and other health care professionals
now engaged in independent practice perhaps will be organized into 5,000 to 10,000 health care
delivery networks.
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2. The Pace of the Consolidation

Although the consolidation process is proceeding rapidly, it will not be completed overnight.
Delays in implementation probably can be attributed to lack of patient acceptance. Patients quickly
become disenchanted when they discover that managed care plans restrict their freedom to be treated
by the provider of their choice.

From an administrative perspective, the provider infrastructure for medical management of a
plan’s health care delivery network must attain a level of sophistication and knowledge critical to
achieving efficiencies that will ultimately reduce plan premiums, yet maintaining quality. Finally,
vast amounts of capital are needed to build managed care organizations in order to develop a provider
network, administrative and information support systems. Clearly, management expertise and
accumulation of capital require a concomitant investment in time, and these goals can overtake patient
care needs.

. Typically, consolidation in health care markets begins with a proliferation of simple networks
and managed care products, such as indemnity pians that employ utilization review, and various kinds
of preferred provider organizations (PPOs) offering incentives for beneficiaries 1o use a restricted
panel of providers who have agreed to discount their fees. The surge of larger, more sophisticated
managed care plans generally can be traced to the success of earlier, less sophisticated endeavors. In
markets where large group or staff model HMOs dominate, this process has been documented.

Most health care system analysts have predicted that health care in the future will be delivered
by "integrated” systems owned by insurance companies or other for-profit businesses, primarily
accountable to their shareholders. A number of health care industry groups are positioning
themselves to operate health plans or health care delivery networks that serve health plans. These
groups include: (1) traditional insurance companies; (2) hospital holding companies, (3) corporate
entrepreneurs; (4) large physician group practices; and (5) independent physicians in small group
practices or in solo practice.

Success in this effort will require capital, experience in insurance or medical management,
ownership or access to a significant component of a health care delivery network or health pian, and
access to managerial talent as well. Large insurance companies obviously possess the greatest
advantage in coordinating all of these segments. For example, the eight largest insurance companies
own 45 percent of the nation's HMOs.” Major insurance companies own 42 percent of the PPOs.}
These companies are in the process of building their health care delivery networks through strategies
that contemplate: (1) the acquisition of HMOs and PPOs; (2) joint venture efforts to form HMOs and
PPOs with existing integrated health care delivery systems; and (3) the acquisition or establishment of
primary care physician practices.

Aectna Health Plans now operate 28 HMOs in 19 states, with a projected investment of one
billion dollars in managed care over five years. Aetna also has decided to create its own primary care-
oriented physician practices in several cities. Cigna Healthcare, which now has 42 HMOs in 27
states, is considering the purchase or creation of 400 physician practices nationally in a $150 million
program over 10 years. Prudential Health Care Systems, operating 28 HMOs in 18 states, is engaged
in buying or establishing physician practices in several cities. Finally, Travelers Health Network,
with 9 HMO:s in 6 states, and Met Life Health Care, holding 14 HMOs in 14 states, have agreed to
combine their managed care organizations into a joint venture initiative.

Similarly, hospital holding companies are well-positioned to develop and operate HMOs.
Their favorable status is derived from owning the primary element of any health care delivery
network — hospitals. Through their relationship with hospital medical staffs, moreover, they have
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access to the other integral factor in any network —~ physicians. Investment capital, managerial talent,
experienced medical management. and PPO and HMO operations are also available to hospital
holding companies. At the present time, hospitals are building their health care delivery networks by
organizing physicians on their medical staffs into physician hospital organizations (PHOs), affiliating
with large physician group practices, and purchasing or starting primary care physician group
practices.

For corporate entrepreneurs, capital and managerial talent are not in short supply, though
experience in medical and insurance management may be lacking. Generally, their access to health
care delivery networks is minimal. As a consequence, they usually acquire and manage physician
practices.

Large multi-specialty group practices of physicians also enjoy advantages in owning a
physician network, and cither owning or being affiliated closely with a hospital. Thus, they can offer
an integrated health care delivery network. Many even own and operate health plans. These large
group practices also have access to managerial talent, substantial capital, and medical management
experience. Some examples of large successful group practices include the Mayo Clinic and the
Cleveland Clinic.

In this configuration, physicians in solo or small group practice constitute the most poorly
positioned of the health industry sectors in creating health care delivery networks. Although they
ceniainly have the potential to create networks that feature high quality of care and patient service,
while minimizing annual per patient costs, they do not possess the requisite capital or managerial
talent. Those physicians that are considered desirable for network participation, especially primary
care physicians, are more likely to be solicited by hospitals and insurance companies to sell their
practices or formally affiliate.

Independent physicians that do not want to accept such offers must, therefore, design new
health care delivery systems in concert with others who are similarly situated. Management services
organizations (MSOs) represent one vehicle by which these individuals may remain financially
independent yet work with others. MSOs do not require a high capital investment or complex
managerial experience. They do provide shared management services, such as billing, collections,
scheduling, and purchasing to reduce the overhead costs to each physician. MSOs also perform
medical management functions, such as utilization review, quality assurance, and coordination of
referrals.

The network may be offered 10 self-insured employers or insurers as a PPO, or to those
seeking to assemble a comprehensive health care delivery system. Successful MSOs can evolve into
new multi-specialty groups of physicians through coordination of their practices and investments in
other shared facilities, such as new clinics or outpatient surgery centers. That kind of success enables
MSOs to attract capital and expand their functions. With more sophisticated management, they can
affiliate with or acquire hospitals and, therefore, become more integrated delivery systems. The
addition of insurance capabilities will eventually permit integrated delivery system to flourish into
health plans.
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PREPARED STATEMENT OF JACQUELINE A. CORRIGAN

Thank you, Mr. Chairman. We are presenting this testimony to provide the Com-
mittee with information on medical malpractice reforms and their impact on mal-
practice costs. Our comments today are drawn from a background paper done as
part of OTA’s study on defensive medicine and the use of medical technologies. The
studilwas requested b{ACongresaman Bill Archer, Ranking Republican member of
the House Ways and Means Committee and Senator Orrin Hatch, a member of
OTA’s Technology Assessment Board. Our requesters asked OTA to examine the
costs and causes of defensive medicine, which OTA defines as physicians’ decisions
to use medical technologies primarily out of concern for potential malpractice liabil-
ity. This study is now nearing completion and will be published in the early sum-
mer.

As part of the assessment, and to assist our Congressional requesters in the de-
bate about medical malpractice reform and health care costs, we undertook a back-
ground paper to examine the impact of tort reforms on the direct costs of compensat-
ing victims of medical negligence. The primary purpose of the paper was to examine
the evidence on the impact of malpractice reforms on reducing direct malpractice
costs. Direct malpractice costs are defined as the cost of compensating victims of-
medical malpractice and the administrative costs of the malpractice system. In addi-
tion, we undertook a comprehensive survey of the States to determine the status
of medical malpractice law in each State and also examined a number of new reform
proposals, many of which have not yet been tested. -

THE CURRENT STATUS OF MALPRACTICE REFORMS IN THE STATES

In the past 15 to 20 years, virtually every State has enacted one or more medical
malpractice reforms. In some States, several reforms were implemented as a pack-
ages. Charts 1 through 4 illustrate the extent of adoption of four kinds of reforms:
caps on damages; changes in collateral source rules; implementation of pretrial
screening panels; and restrictions on attorneys’ fees. .

Most of the malpractice reforms enacted by the states were a response to two mal-
%actioe insurance “crises,” one in the mid 1970s and the second in the mid-1980s.

e crises were marked by rapid increases in insurance premiums; in some cases,
malpractice insurance was not available at any price. The objective of the reforms
was mainly to lower the direct costs of the medical malpractice system and, hence,
malpractice premiums.

Any reform that increases the cost of filing and pursuing a claim, raises the bur-
den of proof for negligence, or reduces payments to successful plentiffs should re-
duce direct malpractice costs and, other things remaining the sarie, malpractice in-
surance premiums. The reforms adopted bg the States, at least in principle, did
make it harder or more expensive to sue and lowered allowed payments when plain-
tiffe were successful in the courts. Some reforms, such as shortening the statute of
limitations, limit access to the courts up front. Others may indi affect plain-
tiffs’ access to the courts by making attorneys less willing to handle their claims
(e.g., limits on attorneys' fees). By reducing allowed payments, caps on damages
lower malpractice costs and may also reduce the frequency with which patients sue.

Though we can predict that the States’ malpractice reforms reduce direct mal-
practice costs in principle, whether the reforms reduced direct malpractice costs in
practice is an empirical question, because States enacted more or less stringent ver-
sions of each reform and some may not have been strong enough to reduce costs.

THE IMPACT OF LEGAI. REFORMS ON MEDICAL MALPRACTICE COSTS

OTA analyzed the best studies available—a total of six! that evaluated which re-
forms, if any, reduced direct malpractice costs. Each of the six studies examined the
impact of specific reforms on one or more indicators of direct malpractice costs, in-

1E.K. Adams, and S. Zuckerman, “Variation in the Growth and Incidence of Medical Mal-
practice Claims,” Journal of Health Politics, Policy and Law 9(3):475-488, Fall 1984; D.K. Bark-
er, “The Effects of Tort Reform on Medical Malpractice Insurance Markets: An Em?iﬁml Analy-
8is,” Journal of Health Politics. Policy and Law, 17(1). 143-161, Spring 1992; G. Blackmon, and
R. Zeckhauser, “State Tort Reform Legislation: Assessing Our Control of Risks, “ in Tort Law
and the Public Interest, Peter H. Schuck (ed.) (New York: W.W. Norton & Co., 1991); P.M.
Danzon, “The Frequency and Severity of Medical Malpractice Claims: New Evidence,” Law
Contemporary Problems 49(2).57-84, Sprint 1986; F.A. Sloan, P.M. Mergenhagen, and R.R.
Bovbjerg, "Ef!’fects of Tort Reforms on the Value of Closed Medical Malpractice Claims: A
Microanalysis,” Journal of Health Politics, Policy and Law 14(4): Winter 1989; S.
Zuckerman, R.R Bovbjerg, F. and Sloan, “Effects of Tort Reforms and Other Factors on Medical
Malpractice Insurance Premiums,” Inquiry 27(2): 167-182, Summer 1990.
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cluding: the frequency of malpractice claims (measured as claims per 100 physi-
cians); payments per paid claim; and malpractice insurance premiums. The reforms
studied included:

. cara on damages;

collateral source offsets
limits on plaintiffs attorney fees;
pretrial screening of claims for merit,
periodic payment of large damage awards;
shortening the statute of limitations;
permitting the use of pretreatment agreements for binding arbitration;
restricting the doctrine of joint and several liability.

Two reforms—caps on damages and mandatory offset of collateral sources of com-
pensation—were found to consistently reduce one or more indicators of medical mal-
practice costs. Other reforms were found to have mixed results across studies (e.g.,
shortening the statute of limitations, pretrial screening panels). Some reforms
showed no impact.

The failure to find an effect of some reforms on direct costs may result from sev-
eral factors. First, these studies were not powerful enough to pick up effects that
were very modest in size. For example, requiring periodic payments of damages over
time would affect only the small percentage of awards that exceed $250,000, the
typical threshold for this reform. Since savings from periodic payment versus lump-
sum payment are modest, it may be difficult to detect an effect.

Second, the reforms as implemented were sometimes not very strong. For exam-
ple, statutes imposing a cap on plaintiff attorneys’ fees typically limited fees to one-
third of the award—the average attorney fee absent reform. So, the “reform,” if you
want to call it that, merely codified current practice. It is no wonder that none of
the studies reviewed by OTA found attorney fee limits effective in reducing the di-
rect costs of malpractice.

Third, each State implements a reform of a given type with its own twist. When
very different programs with very different effects are lumped together under a spe-
cific category, the effects of certain programs may be diluted in statistical analyses.
Take, for example, pretrial screening. In some States, the findings of a pretrial
screening panel are admissible in a subsequent trial; in others they are not. In some
States, the panel makes a determination about damages; in others it is limited to
determination of liability. These nuances are not captured in studies that lump to-
gether all pretrial screening programs. )

Fourth, while States may have a reform on the books, the programs may be im-
plemented only after a sometimes long delay. Legal challenges have delayed and
sometimes overturned reforms that may nevertheless have been counted in the
studies reviewed by OTA.

The bottom line is that we can say with some confidence that caps on damages
and mandatory collateral source offsets will reduce direct malpractice costs. This is
not surprising since limiting payouts by insurance companies should reduce pay-
ment per paid claim and may therefore lead to a decline in frequency of suit. Other
reforms may reduce costs, especially when implemented as a package, but their im-
pact may be quite modest compared with the impact of caps on damages or collat-
eral source offsets.

® & o0 0 0 o0

NEW MALPRACTICE REFORM PROPOSALS

A number of malpractice reforms cannot be studied because they have not been
tested. These include: .

o the use of certain practice guidelines as the legal standard of care;

¢ encouraging mandatory binding arbitration;

¢ enterprise liability; and

e gelective no-fault compensation.

Two of the reforms—use of clinical practice guidelines as a standard of care and
enterprise liability—would leave malpractice cases in the judicial system. The objec-
tive of using clinical guidelines as a standard of care is to provide physicians with
up front knowledge about the standard of care that a court will accept. This reform
does not necessarily aim to reduce the direct costs of medical malpractice, except
perhaps to discourage the filing of some non-meritorious suits. The State of Maine
is currently conducting a 5-year demonstration project that makes certain practice
guidelines available to physicians as a complete defense 2 to a malpractice claim.

2In Maine, certain practice guidelines can be used by physicians as an affirmative defense
in a malpractice action. According to officials from Maine, this means that if the guideline is
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Under enterﬁrise liability, the institution in which the physician practices, or the
patient’s health plan, woufa be responsible for any malpractice claim made against
the physician. Enterprise liability exists in certain HMOs and academic medical
centers, such as the University of California medical hospitals. Enterprise liability
may save some administrative costs because it consolidates the defense of a claim
in one institution. Proponents also believe that enterprise liability will create more
incentives for institutions to monitor the quality of care, perhaps leading to a reduc-
tion in the number of injuries. However, it was this potential monitoring that led
the American Medical Association to oppose enterprise liability because of its poten-
tial to limit physician autonomy. In addition, some commentators believe that enter-
prise liability could lead to an increase in claims if patients fee! more comfortable
suing an institution instead of their physician.

Bindin% alternative dispute resolution and selective no-fault proposal would re-
move malpractice claims from the judicial system. Alternative dispute resolution
(ADR) is a procedure in which a legal claim is resolved by a professional decision-
maker instead of a court. For example, many companies use arbitration to resolve
claims. Binding arbitration is also used in some medical malpractice cases at the
agreement of the parties. In fact, for close to twenty years, Kaiser Permanente has
required its members in California and certain other States to agree to submit all
medical malpractice claims to binding arbitration (OTA, 1993).

The American Medical Association and a group of more that 20 medical specialt
societies has proposed a mandatory alternative dispute resolution system in whic
medical malpractice claims would be resolved by the State Medical Boards using an
administrative procedure (AMA/SSMLP 1988). ADR may be less expensive adminis-
tratively than proceeding to trial; however, since only a small percentage of today’s
Lnalpractice claims proceed to trial, the impact on direct malpractice costs is un-

nown.

Selective no-fault proposals would designate certain adverse medical events auto-
matically compensable through some type of administrative board. There would be
noinqu(i;iy into whether the ph{sician was negligent in caring for the patient
{Tancredi, Bovbjerg, 1992). It is likely, however, that an alternative quality control
system would be set up to monitor the number of compensable adverse events that
occur. The impact on the direct costs of malpractice is unknown. On the one hand,
such a system should result in many more patients receiving compensation for
medically-caused injuries, including Injuries that would not be compensable under
a fault-based system. On the other hand, the administrative costs of compensating
this subset of medical injuries are likely to be lower than the tort system. In addi-
tion, the authors of the proposals recommend some limits on damages to accommo-
date the larger number of claims.

MALPRACTICE REFORM, DEFENSIVE MEDICINE AND HEALTH CARE REFORM

If the objective is to reduce health care costs, malpractice reforms that affect only
direct costs will not make a dent. The direct costs of compensating patients injured
by medical malpractice are less than 1 percent of health care costs overall. If medi-
cal malpractice reform is to lead to real cost savings, there will need to be reduc-
tions in the indirect costs of the medical malpractice system, primarily defensive
medicine. Defensive medicine, as defined by OTA involves physicians’ use of medical
technologies to avoid the cost, disruption, and discomfort of being sued.

Whether and by how much physicians tailor their practices to avoid malpractice
liability is the subject of OTA’s final report for this assessment. To date, only one
published study has documented a relationship between the extent of malpractice
risk and the utilization of a medical procedure. This study found a markedly higher
caesarean section rate by obstetricians practicing in hospitals in New York State in
areas that experience high malpractice claim frequency or high malpractice insur-
ance premiums (Localio, 1993). Whether this finding can be generalized to other
specialties and States is unknown,

Proponents of some of the newer reform proposals, such as the enhanced use of
clinical practice guidelines as the standard of care, enterprise liability, ADR, and
selective no-fault, claim that each of these proposals has the potential to relieve
physicians of some of the anxiety about a malpractice claim and may therefore lead
to reductions in defensive medicine. The strengths and weaknesses of these argu-
ments are discussed in detail in our final report. Suffice it to say, however, that the

tential impact of these new reform proposals on physician behavior are based on
ogic, not experience.

shown to apply to the situation and the physician followed the guideline, then the physician
met the standard of care. :
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Medical malpractice reform is not being debated in a vacuum. It is being proposed
as part of a comprehensive health care reform package that will likely have as one
of its central goals to control rising health care costs. At present, the pressure to
Practice defensively occurs in a health care ~ystem that in large part imposes no
inancial penalty on doctors, and often compensates phgsicians when they use medi-
cal technologies. Under a different payment regime—for example a managed com-
petition system—providers are likely to have an incentive to consider the costs of
practicing defensive medicine against the opoortunity to reduce their personal risk
of suit. Physicians may therefore practice less defensive medicine even in the ab-
sence of tort reform. The impact of tort reform on defensive medicine and ultimately
health care costs may be very dependent on the payment regime in which the tort
reform is implemented.

MALPRACTICE REFORMS AND PATIENT ACCESS TO COMPENSATION

Some of the reforms that have a measurable effect on direct costs may be the re-
forms that most limit access for plaintiffs by reducing their potential award or plac-
ing the burden of cost-savings on the small percentage of plaintiffs who are most
severely injured. While it is often stated that there are too many malpractice suits,
and many interested parties may welcome reforms that limit access to the courts,
recent evidence from New York State indicates that the overwhelming majority of
patients injured by negligent medical care never sue (Localio, 1991). Moreover, this
study shows that the frequency of negligent medical practices is not inconsequential.

In addition, certain reforms may have a disproportionate impact on access by low-
income plaintiffs. As part of its assessment, OTA was asked to look at whether low-
income plaintiffs, for example plaintiffs insured by Medicaid and Medicare, were
less likely to sue for medical malpractice. The evidence demonstrates that they are
much less likely to seek legal redress for injuries (Ehrenhaft, 1992). OTA also fund-
ed research by Laura Morlock, of John Hopkins University School of Public Health,
to determine whether Maryland’s passage of a law requiring plaintiffs to file a cer-
tificate of merit had a differential impact on access to the courts by plaintiffs with
lower incomes (Morlock, 1993 ). A certificate of merit is essentially an affidavit from
a physician or other expert that attests to the fact the plaintiff has a basis for their
claim. In Maryland, a l;)laintiﬂ‘ may be required to pay between $500 and $1000 for
a certificate of merit. Professor Morlock found that, subsequent to the implementa-
tion of the certificate of merit, there was a relatively much greater drop in the rate
of malpractice suits filed by low-income plaintiffs (Morlock, 1993).

CONCLUSION

In sum, the best available evidence supports the conclusion that caps on damages
and mandatory collateral source offsets will reduce medical malpractice costs. Other
tort reforms may lead to reductions in direct costs, but their effect may be more
modest. Since the direct costs of malpractice are only a very tiny fraction of the total
health care bu?}get, tort reforms that only impact direct costs are not going to have
a substantial eftect on total health care expenditures. One potential avenue for mal-

ractice reforms to reduce health care costs is through a reduction in defensive med-
1cal practices. This is only possible if:

¢ defensive medicine adds significantly to health care costs, and ‘

¢ malpractice reforms lead to a reduction in defensive medicine. OTA’s final re-

port will focus on these two questions.

Finally, certain changes in malpractice law may have an adverse effect on the
ability for certain patients to obtain compensation for medical injuries.
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PREPARED STATEMENT OF SENATOR TOM HARKIN

Thank you, Chairman Moynihan, for givinE Senator Hatfield and me the oppor-
tunity to testify before the Senate Finance Committee on behalf of our Fund for
Health Research.

First, Mr. Chairman, I want to commend you for your leadership on health care
reform and your long-term efforts in advancing the cause of medical research.

Unfortunately, the debate so far on health care reform has ignored medical re-
search and its potential to increase quality of care and reduce long-term health care.
costs. In fact, in the debate about health care reform there has been a deafenins
silence when it comes to the role of medical research. Both the Administration an
the Congress—to date—have failed to apﬁreciate the role of research in enhancing
quality as well as curbing long-term health costs.

I'm trying to change that. I joined with Senator Mark Hatfield in a bipartisan ef-
fort to ensure that any health care reform plan include significant additional fund-
ing for medical research.

Along with Bill Coyne, Bill Richardson, and Fred Upton in the House, we have
introduced an amendment that would set-aside 1% of tr\e cost of each health polic
sold in this country into a medical research fund. When fully phased-in, this small
set-aside would allow us to put between $4 and $5 billion into the fund and allow
for nearly a 60 percent increase in funding for medical research.

Unlike all the other reform proposals, our amendment gets to the core of the prob-
lem of sk’\:rocketing health care costs. Until we find the cures, or preventive meas-
ures for the diseases that are driving up the costs, we are only rearranging the deck
chairs on the titanic.

Alzheimer's disease is a perfect example of why we need to invest in research.
Four million Americans are currently living with Alzheimer’s and medical and soci-
etal costs approach $100 billion a year. Yet our nation spends only $1 on Alz-
heimer's research for every $330 the disease is taking out of our nation’s economy.
The potential savings in just this one area are enormous.

Investment in research pays off. This past November scientists announced they
may have linked a genetic risk factor for the most common form of Alzheimer's dis-
ease. If confirmed, this finding could lead to a simple diagnostic blood test, saving
over $250 million a year, and could ultimately lead to a treatment for the disease,
potentially saving as much as $50 billion annually in long-term care costs.

Yet, at a time when the biomedical sciences have entered an era of unprecedented
opportunity, the percentage of research grant applications the NIH is able to fund
has reached a ten-year low—we are able to fund less than 1 out of every 4 peer-
reviewed grants.

Because of the budget agreement enacted last year, there is a 5-year freeze on
discretionary spending. Therefore, what Conﬁress can provide to the NIH through
the appropriations process falls far short of the kind of increases necessary to allow
our researchers to pursue emerging and significant rescarch opportunities at the
rate that would be most beneficial to society.

A dedicated funding source to add to annual appropriations is essential to speedy
progress on illnesses like Alzheimer's, cancer, and other diseases, and to achievin
effective, lons-term health care cost control. That is why Senator Hatfield and
have proposed our amendment.

Public opinion polls demonstrate the American people support our idea. A recent
poll by Lou Harris shows that 9 out of 10 Americans believe that this nation is not
spending enough on medical research. And, not only do Americans want more spent
on medical research but they are willing to pay for it—77% of Americans are willing
to spend $1 more per week in insurance premiums.

e spend almost $1 trillion on health care in this country each year but only 2
to 3 percent is spent on research. The Defense Department spends 15 percent of its
budget on research—that is why we have missiles that we can program to go down
Main street and take a right on Fifth Avenue and then go into the third window
from the right on the forth floor.

I believe that nothing short of a research buildup—similar to the defense buildup
of the 80s—will yield an improved quality of life for all Americans. Through the
Harkin/Hatfield amendment, we are moving a step closer to what we consider the
ultimate goal—shifting our budget priorities from life-destroying programs to life-
enhancing endeavors.

I believe that Americans are eager for comprehensive health care reform but they
don't want quality to be compromised. We need to make sure that the health care
provided in our nation continues to be of the highest quality in the world. The pro-
ﬁosal that Senator Hatfield and I have put forward is critical to ensuring that this

appens.
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Our proposal is gaining momentum in Congress, and together we can make it a
reality. More than 250 organizations have endorsed our proposal, and as rep-
resented on this panel today, our amendment enjoys truly bipartisan support in
both the Senate and the House.

Mr. Chairman, Senator Hatfield and I are committed to adding our proposal to
all health care reform bills considered by Congress this year. To this end, we re-
quest that you incorporate the Fund for Health Research in the health care bill that
will be reported out of the Senate Finance Committee. I want to take the oppor-
tunity now to commend Senator Kennedy for incorporating our proposal in its en-
tirety into the health care bill to be considered by the Senate Labor and Human
Resources Committee.

We believe that increased funding for medical research is the best investment in
ensuring quality and reducing our nation’s long-term health care costs. Mr. Chair-
man, I know that you share with me the belief that health care reform without re-
search is no reform at all.

HARKIN/HATFIELD FUND FOR HEALTH RESEARCH QUESTIONS AND ANSWERS

What does the proposal call for?

As a component of health care reform, a mechanism would be established to great-
ly enhance the quality of health care by investing more in finding preventive meas-
ures, cures and more cost effective treatments for ‘the major illnesses and conditions
that strike Americans. A National Fund For Health Research would be established
to provide additional resources for health research over and above those provided
to the National Institutes of Health (NIH) in the annual appropriations process.
When fully phased in, approximately 1 percent of all the monthly health insurance
premiums collected by corporate and regional alliances (or any other mecharism for
collecting premiums) would be set aside and regularly transferred into a Fund For
Health Research in a manner consistent with the set aside for graduate medical
education and academic health centers proposed in the President’s health care re-
form plan. This additional set aside should generate sufficient funds to provide for
an approximately so percent increase in funding for the NIH.

Each year amounts within the Fund would automatically be allotted to each of
the NIH Institutes and Centers. Five percent of the monies would be directed to ex-
tramural construction and renovation of research facilities, the National Library of
Medicine, and the Office of the Director. So that an appropriate range of basic and
applied research is supported, each Institute and Center would receive the same
percentage of the remaining Fund monies as they received of the total NIH appro-
priation for that fiscal year. In order to insure that the additional funds generated
do not simply replace regularly appropriated NIH funds, monies from the Fund
would be released only if the total appropriated for the NIH in that year equal or
exceed the prior year appropriations.

Additional monies for the Fund would be generated by a voluntary federal income
tax check-off. Every year, when filing their Federal income tax returns Americans
would be given the opportunity to designate tax overpayments and contributions for
health research. Monies from the check-off would be deposited in the Fund.

Why is this proposal necessary?

Health research has brought us the advances in treatment and prevention of dis-
ease and disability that define our current high standards of medical practice and
promises even more remarkable advances in the near future. Perhaps more than
any other component of our health care system, it holds the promise of both reduc-
ing medical costs and improving quality. Yet, because the federal budget agreement
freezes discretionary spending for the next four years, Federal funding for health
research will likely not even keep up with inflation unless a separate funding
stream is established. Health care reform offers the best opportunity to establish
such a new stream.

What is the status of the Harkin/Hatfield proposal?

A formal amendment detailing the proposal was introduced February 28, 1994 by
Senators Harkin, Hatfield, Kennedy and Kassebaum. Efforts will focus on having
the proposal attached to any health care reform proposal reported out by the Com-
mittees and adopted by the full Senate. A similar proposal will be put forward in
the House of Representatives by Representative Coyne and others. A hearing focus-
ing on the Fund was held before the Senate Labor and Human Resources Commit-
tee on December 8, 1993.
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Will the Fund simply replace existing monies appropriated to NITH?

No. Monies generated by the Fund would be in addition to, not in replacement
of those provided to each of the NIH Institutes in the normal appropriations process.
Monies from the Fund could not be allotted unless total NIH appropriations in that
year were equal or greater than the prior year appropriations. Therefore, the Fund
could not be used as a mechanism to replace or reduce regularly appropriated funds.

What is the relationship of the premium set-aside in the Harkin/Hatfield proposal
to the set aside for academic health centers and graduate medical education in
the Clinton health reform plan? -

The two are separate and complementary. The graduate medical education and
academic health center set aside will provide many important research institutions
with needed support. However, this set aside does not directly fund health research.
The Harkin/Hatfield proposal does.

How would money from the Fund be allocated among research priorities?

The proposal does not pick winners and losers among areas of health research.
It does not interfere with the funding decisions made throuﬁh the normal appropria-
tions process. Funds would be allocated to each of the NIH Institutes and Centers
based on the percentage that each of these entities received of the total NIH appro-
priation for that year. Monies allotted to each NIH entity would be Spent according
to a plan developed by the entities’ advisory council in consultation with the Direc-
tor. Each Institute would decide the a})propriate distribution of Fund monies among
various research priorities within the Institute.

In recognition of the poor state of many medical research facilities, 2 percent of
the total Fund would be taken off the top for extramural construction and renova-
tion of research building and facilities. In accordance with traditional funding pat-
terns, 1 percent of the total Fund would go to the National Library of Medicine. An
additional 2 percent would go to the NIH Director for intramural construction and
renovation and other activities supported by the Office of the Director.

How much support is there for the Fund for Medical Research?

The Harkin/Hatfield proposal has widespread support among the American people
and among the health, health research and business communities. A Louis Harris
poll released in December found that over 70 percent of Americans support such a
plan. Sup{)ort was strong across all age and income groups and in all regions of the
country. In addition, over 200 organizations representing millions of Americans
have endorsed the proposal. The fund has been endorsed by numerous Nobe! Laure-
ates, leading health care experts and business leaders.
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UNITED STATES SENATOR e OREGOVN

HATFIELD SAYS HEALTH CARE REFORM NEEDS MEDICAL
RESEARCH COMPONENT

Saenator Mark O. Hatfield
Testimony before The Senate FPinance Committee
May 12, 1994

Let me begin by expressing my support for your efforts in dealing
with one of the most complex issues of the day -- providing high
quality health care to all Americans. While I do not envy your
position, I do feel secure that the colleciive talent on this
panel will lead to a legislative outcome whi:h not only provides
access to care, but provides for the highest guality of care we
as a country can deliver to our citizens.

I am here today to share with you some good news to aid you in
your task -- I bring a proposal which has strong bipartisan
support and which has served as a rallying point in both the
House and Senate, bringing together an array of cosponsors from
those who favor single-payer approaches to health care reform to
those who support managed competition. While we all have
differing views on how to reform our delivery system, I am
pleased to report that it appears that we are like-minded in our
view that health research is a necessary and worthy investment.
This proposal has now been endorsed by over 250 advocacy groups,
and has earned the support of health dignitaries such as Pormer
Surgeon General C. Bverett Koop and Former Secretary of Health
and Human Services, Dr. Louis Sullivan.

I‘d like to take a moment to review with you the history of our
proposal. Over the past saveral years, as the cry for health
care reform has grown louder and louder, there has been a

when it comes to the role of medical research.
Reformers are missing the point: health care reform will not be
complete without a research component. It was a former Chairman
of the Appropriations Committee, Senator Warren Magnuson, who
said "medical research is the first link in the chain of
prevention."” Research is our first line of defense. It is our
ultimate investment in preventing disease and disability. It is
for this reason that I have joined Senator Harkin in endorsing
the establishment of a National Fund for Health Research as part
of any package which is billed as comprehensive health care

reform.

Advancements in medical research offer hope to millions of
Americans suffering from disease and debilitating disoxders.

One World Trade Center. 121 SW Saimon St., 711 Hant Senate Office Biog. Special Distncts Center. 727 Center St
Sude 1420. Portiand. OR 97204 Washington, D.C. 20510 Sude 305, Salem, Oregon 97301
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This is particularly true for the 20 million people afflicted
with one of the 5,000 rare diseases on which little to no ;
research has yet been conducted. 'These people have only the hope
that the promise of medical research provides. _

Medical research is also a central mechanism for controlling the
cost of health care in this country. After all, a cure is the
ultimate in cost control. It is a key link in our strategy to
find treatments and remedies which will finally drive down costs.

Currently the United States devotes leas than 2% of total health
care spending to the study of disease and disabilities -- in
1993, $12 billion out of a total federal health care budget of
$290 billion. This is merely lip-service to the importance of
medical research. If we can’t view research as an investment in
the long-term, we should at least look at it from our own self-
interest. We need ultimate cost savings in our health care
delivery system. Examples abound of research results translating
into direct savings. ’

*The improved Hemophilus Influenza Type B vaccine saves
$359.3 million annually for every group of children
vaccinated. 1In contrast, the research cost only §17.4
million.

*Treatment of manic-depressive disorders by using lithium
reduced health care costs by $6 billion between 1969 and
1984 - more than has been spent on mental research in the
NIH's history.

*National Eye Institute research led to the development of a
laser treatment for diabetic eye degeneration. The research
cost $48 million, while the potential annual savings is
estimated at more than $2 billion.

The United States has built an impressive biomedical research
enterprise since the inception of the Marine Hospital Service
over 200 years ago. Today, dramatic developments in genetics and
gene therapy offer new hope to many suffering from disorders such
as cystic fibrosis, sleep apnea, breast and prostate cancer,
diabetes and Alzheimer’s Disease. The federal government has a
unique leadership role to play -- for example, the federal level
is the appropriate place for an initiative like the Human Genome
project, which seeks to create a complete "road map" of the human
genatic structure. The return on this project through new cures,
treatments, jobs and economic growth will ultimately overshadow
the costs of the research.

It is very troubling to me that at a time when the biomedical
sciences have entered such an era of unprecedented opportunity,
fault lines are appearing in cur research infrastructure. We
seem to be disinvesting in medical research.

In fiscal year 1993, one of the first red flags appeared. The
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Congress, for the first time since I have served in the Senate,
appropriated less money for the NIH than the President had -
requested. The outlook for fiscal year 1994 was worsa. The
President’s budget recommended funding below the previous year’s
level for 9 of the 19 NIH Institutes and Centers. While we were
able to restore much of this funding, the signal this sent was
unmistakable. For the current year, the Administration’s request
of a $517 million increase was cut in-half by the House in their
version of the budget resolution. These funds appear to be seen
as dispensible.

We need to repair these fault lines and bring stability to the
very foundation of health care. As a member of the
Appropriations Committee for over twenty years, I am convinced
that this stability cannot be accomplished simply through the
appropriations process. A dedicated funding source to augment
annual appropriations is essential if we are to fulfill the hopes
of millions of Americans suffering from disease and disability
and achieve effective long-term health care cost control.

Nothing short of a disease defense buildup will yield an improved

quality of life for all Americans.

As policymakers, we are not alone in this task. Public opinion
polls have shown massive public support for making health
research the number one Federal science priority. Polls have
shown that Americeans favor an investment in medical research by a
30 to 1 ratio whma compared to weapons research.

I'd like to share with you a recent example of the level of
public education and awareness which is currently ongoing through
independent organizations like the American Cancer Society. To
enhance resources for breast cancer research, this group has put
stamps in grocery store check out lines -- shoppers merely
present a stamp to the checker and let them know the amount of
the donation they which to make, which is then added to their
grocery hill. In addition, printed information is available
which gives further information about the disease, including

warning signs.

It is this kind of activity which is essential to the success of
our efforts. Our proposal calls for two funding sources -- a 1%
setaside on health insurance premiums and a voluntary federal
income tax checkoff. The tax checkoff, already included in
Senator Chafee‘’s HEART proposal, is based on a successful model
in place in my state of Oregon. We have an income tax checkoff
devoted to Alzheimer‘’s Disease, which has helped to finance
research and care. I am aware of the concern of creating a
proliferation of tax checkoffs, and so we have included language
in our proposal which requires that the checkoff rajse a minimum
of $5 million every two years in order to remain on the federal

tax forms.

As this is the Finance Committee, I am also aware of the
importance of sound figures when discussing proposals such as
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this one. Senator Harkin and I have asked for an official
reading from the Congressional Budget Office on the costs -
associated with this bill. Our own estimates indicate that the
combined funding sources would yield between $4 - $5 billion a
year in additional funding for the National Institutes of Health.

I'd like to raise one last point regarding academic health -
centers. Senator Harkin and I view our research proposal as
complimentary to the payments needed to continue the work of our
teaching hospitals. Fifty-one percent of all NIH dollars are
currently being spent in academic medical centers. The two
missions -- teaching and research -- go hand-in-hand. We believe
a viable research component is critical to the future of academic

medical centers.

Mr. Chairman, the facts are unmistakable. Biomedical research
has been the success story of the 20th century -- between 1963
and 1987, deaths from cardiovascular disease fell 45% and
coronary artery disease fell 48% -- both as a result of research.
Rarely will we find a more direct influence on the outcome we
seek -- a viable health care delivery system which delivers high
quality care in an affordable manner -- depends on health

research.
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DHHS —NATIONAL INSTITUTES OF HEALTH
APPROPRIA

TIONS HISTORY
Budget Estimata House Senale
Flscal Yeer 0 Congress Aflowance Afowance Appropration {
1981...ccorcecesresnee s $3,512,320,000 $3,572,427,000 $3,564,765000  [$3,569,406,000 2/
33109850003/ | 3,834,958,000 3,818,710,000 3,641,875:000 4/
3,748,771,000 4,013,450,000 4,028,591,000 4,023,969,000 S5/
4,091,858,000 4,314,501,000 6/ | 4,322912,000 6/ } 4,493,588,000 7/
4,566,453,000 4834343000 &/ | §,170,203,000 5,149,459,000
4,852,680,000 52478360009/ | 5.463,658,000 §,498,454,000
{236,243,000)
4,936,157,000 10/| 6,152,775,000 6,080,875,000 6,182,910,000
8,260,277,000 11/ | 7,036,285,000 12/| 6,408,176,000 6,666,693,000
6,535,207,000 18/ | 6,862,495,000 14/| 7,199,298,000 7.152,207,000 14/
6.776.721,000 16/| 7.676,625,000 17/| 7.713,064,000 17/ 7.672,922,000 18/
‘ (96,570,000}
7,929,686,000 8,317,654,000 19/| 8,347,085,000 8,276,739,000 20/
(107.000)
o e 8,774,886,000 8,824,886,000 8,978,133,000 8,921,687,000 21/
rreesesmmsssnesssannessses] 10,579,684,000 10,368,551,000 10,387,721,000  [10,326,604,000 22/
1994.....coccsrsssrrnnceseee] 10,667,984,000 10,936,652,000 10,956,389,000  [10,955,773,000
1995....eensnerserensenenaneed _11,473,000,000 23/
1/ Reflects enacted supplementals, rescissions and reappropriations.
2/ Authortty was a Continuing Resolution; reffects a rescission of $47,041,000 authorized under
PL 97-12 -
3/ September budget; original request was $3,762,483,000.

4/ Continuing resolution was the lower

5/ Authority was a Continuing Resolution.

6/ Excludes $166,368,000 not considered.
7/ Inckudes $175,838,000 authorized under 8

8/ Includes $237,435,000 for NRSA treining, not considered.
9/ Exckides $217,943,000 for NRSA training, not considered.

10/ Reflects transfer of Al
funding In the Office of the
the institutes.
advanced

12/ The House allowance consolidated AIDS funding in OASH.
13/1he1909roqwslucmoshmdsmnos.pmposodbf
14/ Excludes $249,464,000 not considered.

15/ Incluces real transfer of $7,443 10
16/ The 1990 request excludes funds

Continuing Resokution.

of the House or Senate Allowance less a 4% reduction.

DS ressarch activities 10 OASH. The House aflowance consolidated AIDS
Dicector, NIH; the Senate allowance and the appropriation distributed the

of $2,726,000 for outyear cost ¢! competing RPGSs In 1988,

OASH for AZT
for AIDS, proposed for consolidation in OASH.

17/ Includes $752,670,000 for AIDS research.

18/ Reflects reductions of $10,000,000 for extramural salary Cap savings,

consolidation in OASH.

procurement reform and a $10,428,000 recuction in salaries & expense.

19/ Excludes $304,814,000 no
20/ Reflects enacted administr

t considered.
ative reduction of $29,909,000 for salarles and expense

and $205,134,000 ascociated with the 2.41 percent across the board reduction.
21/ Reflects enacted administrative reduction of $69,603,000 for salaries and expense
& travel reduction of $5,964,000, and a rescission of $13,131,000.

22/ Reflects enacted
$83,571,000, $34,857,000
reduction of $1,342,000. All

administrative reductions of an across the board .8 percent for
for salaries and expenses and a consultant services
wmmadimdbmmmumwmm

23/ Includes $1,379,052,000 for HIV Research proposed for consolidation in the
NIH Office of AIDS Research.

$4,000,000 for
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DHHS ~ NATIONAL INSTITUTES OF HEALTH
FY 1994 PRESIDENT'S BUDGET
(Dottars in Thousands)
FY 1993 COMPARABLE FY 1994 % CHANGE (%4 VS 93 COMPARABLE) )
IcD NON-AIDS AIDS TOTAL NON-AIDS  AIDS TOTAL _ NON-AIDS AIDS __ TOT/L ICD
NCt ' 1,008,111 $1732%0  $1,9m M1 $1,928,9¢S 1M1 210212 9%  1o% 8% NGt
NHLBI 1,166,657 48058 1214718 1,143,428 S49T1 1198402 ~20%  144%  ~1.3% NHLBI
NIDR 152,855 8286 161,141 151,578 11431 163,009 -08%  330% 12% NIDR
NIDDK 673,856 6804 680,660 666,697 10438 677138 -11%  S34%  -0.5% NIDDK
NINDS 581,211 18.266 599417 $67,960 2,108 $90,065 -23%  210%  —1.6% NINDS
NIAID s8.713 459,697 988,410 520,792 44,291 1,065,583 -15%  185% 7.8% NIAID
NIGMS 818,385 16,850 8312238 809,117 U7 833,064 -07%  38.6% 0.1% NIGMS
NICHD 490209 37543 521,152 a85.9m S6426 542357 -09%  503% 28% NICHD
NEI 269,715 6198 275,913 263,820 8381 m.201 ~22%  352%  ~13% NEI
NIEHS 246,808 437 251,187 258,698 5608 261,306 6% 1% 4.0% NIEHS
NIA 398,414 1114 399,528 men 1564 394156 -15% 4% -13%NIA
NIAMS 210,448 1,79 212243 207,587 2,798 210382 -14%  SSI%  -0.9% NIAMS
NIDCD 153,768 1,007 154,775 151,581 1,507 153,088 ~14%  497%  ~L1% NIDCD
NIMH s03.9m .48 83,12 438533 M2 56018 -30%  102%  -12% NIMH
NIDA 277,060 127123 404,183 . 2312 143376 407,098 -48%  128% 0.7% NIDA
NIAAA 168370 son 176,442 163,308 9310 173,613 “24%  153%  ~16% NIAAA
NCRR 261,776 50,881 312,657 266,504 61383 1887 18%  206% 49% NCRR
NCNR as24 zn 48,49 “us3 40 48978 -15%  358% 1.0% NCNR
NCHGR 106,134 (] 106,134 134,549 (] 134,549 268% 0.0% 26.8% NCHGR
FIC 14,031 S.684 19118 11,136 s8.852 19,988 -206%  S5.7% 1.4% FIC
NLM - 111,904 1,101 113,008 130267 3om 133,349 164%  1799%  18.0% NLM
oD 175517 14,757 190,334 209,163 28244 234,907 19.1%  US%  234% 0D
B&F 108,731 0 108,731 108,731 0 108,731 0.0% 0.0% 0.0% B&F
TOTAL 926594 1,073,262 10,339,196 . 9,367,984 1,300,000 10,667,984 LI% 21.1% 32% TOTAL

14
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PREPARED STATEMENT OF SENATOR ORRIN G.-HATCH

Mr. Chairman: Thank you very much for making the Committee’s time available
to hold this hearing on two critical issues connected with health care reform: medi-
cal malpractice and antitrust.

As you know from our discussions, [ believe very firmly that legislation is needed
in both these areas. I am hopeful today's examination will provide us with a spring-
board from which we can begin drafting provisions.

I know not all of the members of the Committee may share that viewpoint, but
I hope that our discussion here will help convince everyone that action on medical
malpractice and antitrust reform are needed, and needed now.

It is fitting that these topics should be discussed together. Both concern costly
regulation of the health care market which add to the cost of providing health care
services.

Unlike most regulation, however, the regulation in these areas is left largely to
the courts, where decision-making is incremental, often unpredictable, and always
expensive. Not onhy are the costs of losing exceptionally high—malpractice awards
in the millions of dollars are commonplace, and antitrust suits threaten triple dam-
age awards—even the costs of winning malpractice, and especially antitrust suits,
are extraordinarily high. N

The unpredictability of outcomes adds to the costs of doing business. And the re-
sults are often inconsistent, not just across jurisdictions—further adding to the dif-
ficulties encountered by multi-jurisdictional providers—but sometimes even within
jurisdictions. .

As we discuss ways of streamlining the delivery of health care services in ways
that reduce the costs to consumers, we must address malpractice and antitrust sys-
tems which add to the spiralling costs of the health care system.

Malpractice reform generally receives greater attention because of stories of indi-
vidual doctors and patients with concrete injuries appeal to our imaginations. We
can easilg sympathize with the doctor wrongly accused or the patient wrongly in-
jured. While more arcane, perhaps, antitrust is no less important a candidate for
cost-saving reform.

Stories of small rural hospitals, attempting to merge to reduce wasteful duplica-
tion and litigating for five fyears, should disturb all of us who are serious about re-
ducing unnecessary costs of providing health care.

In my own home state of Utah, a number of hospitals and providers—including
the state university's teaching hospital—spent millions of dollars defending against
a Justice Department fishing expedition which ended with a settlement that can
only be described as face-saving.

Now that that has been resolved, the Federal Trade Commission i in Utah re- _
viewing the actions of some other hospitals. Whatever the right outcome of these
cases, surely we can devise less costly methods of resolution! The millions of dollars
spent on antitrust actions in Utah—many of them state taxpayer dollars—would
have better been spent on froviding health care to patients.

We must be able to find a way to adjust the system so that fewer of the dollars
now going to lawyers to resolve antitrust and malpractice disputes instead go to car-
ing for patients.

my contribution to the debate on these antitrust issues, I have introduced with
Senator Thurmond and others an antitrust proposal, S. 1668, The Health Care Anti-
trust Improvements Act of 1993, which has been included in both Senator Chafee’s
and Senator Nickles' comprehensive health care proposals. It is 8 modest framework
for harmonizing the antitrust laws with whatever final health reforms eventually
come out of the Congress.

I have attached to my testimony a summary of this legislation.

Antitrust is a s{stem of regulation whose administrative costs sometimes make
the cure worse than the disease. Antitrust decision-making can be simplified,
streamlined, and focused to ensure that the costs of the system itself deter fewer
pro-consumer or harmless arrangements and that scarce enforcement resources are
deﬂoyed to review truly troubling activities.

ost importantly, the antitrust system can be fine-tuned to encourage, rather
than deter, innovative and cost-saving collaborative arrangements among providers
which can lead to better quality services and lower costs to health care consumers.

S. 1658 seeks to accomplish this through a three-part framework which builds on
established and non-controversial components.

Because antitrust analysis is very fact-intensive, the heart of our proposal is a
case-specific review procedure similar to what the enforcement agencies now per-
form in the business review letter process.

N
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Antitrust attorneys tell me that clients invariably ask if they can get pre-approval
from the antitrust enforcers before they invest substantial resources in a venture
that might be challenged later. Those attorneys usually respond that the only type
of pre-approval is a business review that may take years to get and which, even
if granted, provides almost no assurance of safety.

tates have been responding to this problem by enacting a range of state waiver
systems which purport to immunize providers from both state and federal antitrust
laws. At least 14 states have Y;ssed such laws in the last two years including New
York, Montana, Maine, North Dakota, Kansas, Minnesota, and Ohio.

The antitrust agencies have recentlf committed themselves to making the busi-
ness review process more user-friendly and more timely, promising a 90-day re-
sponse period. Our proposal accepts the agencies’ proposition and establishes a 90-
da%re\new process.

e believe, however, that the review process should be given legal effect. Our pro-
posal is based on the Export Trading Company Act, under which the Commerce De-
partment grants antitrust immunity to collaborative arrangements for exporters.

A business review letter is not worth much more than the stamp on its envelope
because it is advisory only; it does not bind private parties, state enforcers, or even
the agencies themselves—and there are two separate federal antitrust enforcement
agencies.

We propose that if the Attorney General finds that the case warrants it, the col-
laboration in question be granted a waiver from the antitrust laws, subject to year?r
reporting requirements to ensure that approved transactions are not later misused.

| am told dv attorneys for small managed care entities that such a pre-approval
process would be of substantial benefit to their clients. One small managed care
company in New York state recently won, not lost, but won, an antitrust suit at a
cost of about a half-million dollars. K few victories like that and such companies will
be out of business. A pre-approval that precludes such costly suits can help encour-
age small competitive, cost-efficient health care providers.

Such comprehensive reviews to obtain waivers are themselves costly. In order to
reduce the incentives to file for a waiver, S. 1658 contains two further mechanisms
to streamline antitrust decision-making and encourage pro-competitive or harmless
collaboration.

There will be certain types of arrangements or transactions which are easy cases
or which nearly always gain approval. For such cases, we emfloy the concept of safe
harbors, based on the antitrust agencies’ policy statements released last year.

Furthermore, we direct the Attorney General to develop other safe harbors, as ap-
propriate, as she receives input from the public and as she gains experience with
the review process.

Second, we apply the principles of the successful National Cooperative Research
Act (“NCRA") to the health care market. Under this provision, providers may file
a disclosure of parties and activities with the Attorney General and receive reduced
potential antitrust liability, namely single rather than triple damages and the op-

ortunity to make their justifications under a rule of reason analysis rather than
aving their venture condemned categorically under per se rules. This mechanism
provides reduced risks at minimal cost.

The combination of case-specific review and safe harbors for easy cases is the ap-
proach the antitrust agencies enthusiastically endorsed las}t_\’xear in their polic
statements. The addition of the reduced damages under NCRA principles also fol-
lows successful precedent.

It should be pointed out that we did not simply codify the agencies’ policy state-
ments, but used the general concepts and numerous specifics as a starting point.
We simplified or broadened some safe harbors to make them more useful.

While some may differ with the particular lines we have drawn, we believe the
approach is a sound framework for developing a more responsive and less costly
antitrust system. ]

In the malpractice area, I am currently finalizing a no-fault based proposal which
I will introduce in the next few days. This could also help reduce the costs of the
malpractice system.

It would provide a system whereby either the provider or the patient could choose
to settle the amount and expedite lpayrnent of the economic damages suffered b[v an
injured patient. This system would allow expedited payment without costly legal
wrangling about fault, causation and damages.

Also; by eliminating the collateral source rule, the cost of injuries would be cov-
ered first by the individual's own insurance and then by the doctor’s malpractice in-
surance. This will help reduce the cost of malpractice insurance.

The issue of K:nitwe damages would still be dealt with in court, but punitive
damages would be capped and decided by the judge, not the jury.
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In addition, my bill, which benefitted from the input of Dr. Brennan who will tes-
tify today; will allow states to experiment with true no-fault systems.

In Utah, a number of providers are collaborating with Dr. Brennan to design a
no-fault plan in which a patient can be paid a predetermined amount upon a show-
ing that he or she had a bad result from medical treatment. The notion of fault
could be completely dispensed with, eliminating any need for litigation costs.

I am very enthusiastic about the work Utah is doing to design this system and
I think it can provide a model for the whole nation.

I want to thank Mr. Weintraub for making his time available at the last minute
to tegtify on behalf of our bill, and also Dr. Corlin who will provide us with many
insights.

I look forward to the testimony of Ma. Corrigan from OTA who will discuss a re-
port on defensive medicine that Congressman Archer and I requested last year. We
are working very closely with Representative Archer on both these issues and his
leadership in the House should be recognized.

In summing up, let me reiterate that I believe these are two areas in which Con-
gress can make significant contributions to reducing unnecessary costs that burden
our health care system. Reasonable change in these areas would go a long way to
encouraging the kinds of cost-savings the American people want, and that the Amer-
ican health care system can provide.

I want to comment briefly on the issues that our colleagues Senator Tom Harkin
and Senator Mark Hatfield will raise with respect to funding for biomedical re-
search. We simply have to find a way to get more money into research at NIH, and
they have come up with a very creative proposal which deserves serious attention.

Thank you Mr. Chairman.

SECTION-BY-SECTION OF 8. 1658, THE HATCH-THURMOND HEALTH CARE ANTITRUST
IMPROVEMENTS ACT

Senators Hatch and Thurmond introduced the Health Care Antitrust Improve-
ments Act, S. 1658, on November 10, 1993. A companion bill was introduced in the
House of Representatives the same day by Ways and Means Ranking Republican
Bill Archer (H.R. 3486).!

Subsequently, the 37-page antitrust bill was fully incorporated into two major
health care reform proposals, the Health Equity and Access Reform Today Act
(Chafee)? and the Consumer Choice Health Security Act (Nickles-Hatch).3

The Hatch-Thurmond bill establishes a framework for adjusting the antitrust
laws to changing health care markets. In the absence of such legislation, much of
the other substantive health care reforms could run into antitrust objections or chal-
lenges. This would result in desirable conduct by health care providers being chilled
due to actual or perceived levels of antitrust risk.

The Hatch-Thurmond bill provides three types of antitrust adjustments for evolv-
ing health care markets:

¢ Safe harbors for listed categories of conduct and a process for developing addi-
tional safe harbors.

¢ Case-by-case waivers by the Attorney General for specific conduct based on stat-
ed criteria.

o Actual (rather than treble) damages and Rule of Reason analysis (comparing
pro-competitive and anti-competitive effects) for collaborative activities which
are disclosed to the Attorney General, if they are later challenged:

The bill contains safeguards requiring the Attorney General periodically to review
the safe harbors and waivers and report to Congress, to ensure that the act contin-
ues to serve its intended purpose. The bill also imposes annual reporting require-
ments on those granted waivers and permits termination of waivers.

Section 1. SHORT TITLE.
The bill's short title is the Health Care Antitrust Improvements Act of 1993.

1The Archer bill contains twe notable differences from the Hatch-Thurmond bill: the market

wer threshold screen in the Archer bill is 26% rather than 20% in Section 3(1); and the Archer

ill has a broader definition of cooperative ventures which are deemed to have filed a written
notification under Section 6(aX2). -

28. 1770, the Health Equity and Access Reform Today Act of 1993, was introduced on Novem-
ber 22, 1993 by Senator Chafee and 17 co-sponsors. The Hatch-Thurmond bill is incorporated
as Title IV, Subtitle C.

38, 1743, the Consumer Choice Health Security Act of 1993, was introduced on November 20,
‘lg93 by Senator Nickles and 24 co-sponsors. The Hatch-Thurmond bill is incorporated as Title
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Secu’o;:Eg. ANTITRUST EXEMPTIONS FOR CERTAIN HEALTH CARE ACTIVI-
TIES.

Health care related activities are exempt from federal and state an ti trust ‘aws
if they come within a safe harbor listed in Section 3 of tlie bill, come within an adai-
tional safe harbor designated pursuant to Section 4, or are covered by a spexific
antitrust waiver, called a certificate of review, under Section 5.

Certificates of review will be granted on a case-by-case basis by the Attor~2y Gen-
eral. Certificates granted during the first two years after enactment of the bill will
rertrcactively cover activities within the two year period prior to issuance of the cer-
tificate.

Section 2(b) provides that a court is to award the defending party its costs and
attorneys’ fees for any frivolous or unreasonable antitrust action which is brought
against exempt activities. However, an award of costs and attorneys’ fees may be
offset if the prevailing party's conduct in litigation was frivolous or unreasonable.

Section 3. DESCRIPTION OF SAFE HARBORS COVERING SPECIFIC CAT-
EGORIES OF CONDUCT.

Seven categories of conduct are defined as safe harbors which are exempt from
federal and state antitrust laws. Several of these are based on the Statements of
Antitrust Enforcement Policy in the Health Care Area jointly issued by the Depart-
ment of Justice (“DOJ") and Federal Trade Commission (“FTC”) in September 1993,
which rrovide “safety zones” for certain cateﬁories of conduct that generally will not
be challenged by the two agencies. The safe harbors of the Hatch-Thurmond bill are
broader and provide more certainty than the safety zones iin the DOJ/FTC State-
ments, which have no legal effect on courts, no effect on private antitrust chal-
lenges, no effect on state antitrust enforcement, and even allow DOJ and FTC chal-
lenges of activities within a safety zone if there are “extraordinary circumstances.”

The safe harbors are:

(1) 20% Market Pawer Screen. All health care related activities by combinations
of providers comprising 20% or less of the relevant product and geographic markets
are exem;t.

(2) Medical Self-Rcgulatory Entities. Standard setting and enforcement activities
by medical self-regulatory bodies (such as hospital boards and medical societies) to
promote health care quality are exempt, unless done for financial gain.

(3) Participation in Surccys. Health care providers may lawfully participate in
written surveys of prices of services, reimbursements received and employee com-
pensation, as long as a third party (such as a trade association) conducts the survey,
the data is more than three months old, and the survey results are adequately ag-
gregated before dissemination.

This safe harbor expands the safety zone for hospital surveys in the DOJ/FTC
Statements to all health care providers.

(4) High-tech Joint Ventures. Activities of joint ventures to purchase and use or
rovide high technology or costly equipment and services are exempt as long as the
ealth care providers included in the venture are necessary to its financial viability.

Other providers not needed for viability may be included in the venture if they are
unable financially to support a separate competing venture.

This safe harbor expands the safety zone for high-tech equipment ventures in the
DOJ/FTC Statements to include other costly equipment and services.

(5) Small Hospital Mergers. Two hospitals may lawfully merge under the antitrust
laws as long as one of them had no more than 150 operational beds on average over
the last three years and inpatient censuses of less than 50% of that number.

This broadens the safety zone in the DOJ/FTC Statements which permits mergers
between general acute-care hospitals where one averaged less than 100 licensed
beds and 40 inpatients over the last three years.

(6) Joint Purchasing Arrangements. Health care providers may purchase jointly
as long as their purchases are less than 35% of the total amount of the product or
service purchased in the relevant market, and the cost of the jointly purchased
items is less than 20% of the revenues from all products and services sold by the
joint purchasers involved.

The terms of this safe harbor are identical to a safety zone in the DOJ/FTC State-
ments.

(7) Good Faith Negotiations. Good faith negotiations to initiate or engage in activi-
ties defined as safe harbors, additional safe harbors, or which are the subject of an
application for a certificate of review are exempt from the antitrust laws.

Section 4. DEVELOPMENT OF ADDITIONAL SAFE HARBORS.

Within 30 days of enactment of this bill, the Attorney General is to solicit propos-
als for additional safe harbors covering health care activities which should be ex-
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empt from the antitrust laws. Within 180 days of enactment, the Attorney General
in consultation with the FTC Chairman and the Secretary of the Department of
Health and Human Services (“HHS") is to review the groposals, report to Congress
on which proposals have been accepted, and publish them in the Federal Register.
Within 180 days after publication, the Attorney General is to issue final rules for
the additional safe harbors (in the absence of action by Congress).

Section 4(b) provides that additional safe harbors are to be based on the following
criteria: (i) the extent to which the activity increases access to health care, enhances
quality, improves utilization, and provides cost efficiencies for the benefit of consum-
ers, and (ii) whether health care providers and purchasers will be better able to ne-
gotiate arrangements to reduce costs to consumers, whether competition will be un-
duly restricted or foreclosed, and whether less restrictive alternatives exist.

Section 5. PROCEDURES FOR CASE-BY-CASE ANTITRUST WAIVERS.

The competitive impact of many arrangements cannot be determined without
analysis of the specific facts involved, so the bill establishes a process in which cer-
tificates of review are given to health care providers for desirable conduct which
meets the criteria set forth in Section 4(b) of the bill. This improves upon DOJ’s sys-
tem of providing business review letters and the FTC’s advisory opinions on the le-
gality of proposed actions under the antitrust laws, by providing fuﬁ,l protection from
private antitrust challenges and state enforcement agencies, as well as the federal
agencies (which legally are not bound by their own advisory opinions), so that
health care providers can proceed in confidence with approved transactions.

Within 180 days of enactment, the Attorney Generarin consultation with the FTC
and HHS is to begin issuing certificates of review and assisting in the application
process.

Applicants for certificates must specify activities which satisfy the criteria in Sec-
tion 4(b), set forth above. Federal Register notices are required for each application
and each decision to issue, amend or revoke a certificate. Applicants may seek expe-
dited action, but certificates may not be issued until 30 days after the Federal Reg-
ister notice.

The Attorney General, with the concurrence of HHS, is to issue a certificate with-
in 90 days of receiving an application if the activities to be covered satisfy the Sec-
tion 4(b) criteria and the benefits from the proposed activities outweigh any dis-
advantages from reduced competition. The certificate must specify the health care
activities covered, the person covered, and any other terms and conditions. Applica-
tions are deemed approved if they are not rejected by the Attorney General within
90 days. Certificates are void ab initio if procured by fraud.

The Attorney General must provide the reasons for any denial to the applicant.
Requests for reconsideration may be made within 30 days of denial, and the Attor-
ney General (with HHS concurrence) must act on such requests within 30 days.

An annual report is required from each certificate holder describing the activities
within the scope of the certificate during the previous year. Holders must report
changes relevant to the certificate and may submit an application to amend the cer-
tificate under the usual procedures.

The Attorney General may revoke certificates based on: failure within two years
to accomplish the purposes for which the certificate was issued, failure to comply
with any terms or conditions of the certificate, or the activities covered no longer
satisfy the criteria in Section 4(b), set forth above. The Attorney General may re-
quest information from the certificate holder to determine whether grounds for rev-
ocation exist. Upon written notice, the Attorney General may revoke or modify a
cef!tiﬁcabe to cover only activities which meet the requirements for issuance of cer-
tificates.

Denials of certificates and revocations are reviewable in federal court on a prepon-
derance of the evidence standard. Denials or revocations and the reasons underlying
the decisions are not admissible in other antitrust actions.

If an application is denied, supporting documentation must be returned upon re-
quest. Information relating to certificates of review are exempt from FOIA require-
ments and must not be disclosed by the government except in limited circumstances,
such as a request of Congress.

The certificate of review process is based broadly on the Export Trading Company
Act of 1982 (156 U.S.C. §§4001-21).

SectiTO';zEg. REDUCED DAMAGES FOR DISCLOSED COLLABORATIVE ACTIVI-

This se.ction provides for actual, rather than treble, damages and application of
the Rule of Reason standard (which compares the pro-competitive and anti-competi-
_tive effects of conduct) to all collaborative health care activities which are disclosed
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to the Attorney General, if they are later challenged under the antitrust laws. This
approach has been used successfully for research & development joint ventures in
the National Cooperative Research Act of 1984 (“NCRA,” 156 U.S.C. §4301, et seq.).
NCRA was expanded to cover production {')oint ventures by the National Cooperative
Production Amendments Act of 1993 (Pub. L. No. 103§42), but the 1993 legislative
history states that the “bill’s protections will not extend to joint ventures to provide
what are simply services, such as health care or legal services, that are unconnected
to any concrete technological innovations, or to joint ventures solely to purchase
medical equipment.” (Senate Report 103-51 at 9.)

The concept, which has been validated by NCRA over the last decade, is that
those intending to unlawfully conspire will not notify the Attorney General because
of the likelihood of prosecution, including possible criminal penalties and even im-
prisonment for some antitrust offenses. On the other hand, those who seek to en-
gage in lawful collaborative ventures will be able to obtain the benefits of this sec-
tion by a simple filing, so that economically desirable conduct will not be deterred
by the risk of treble damages.

A health care cooperative venture will be subject-only to actual, rather than tre-
ble, damages and analysis under the Rule of Reason (rather than per se) standard
in any subsequent an ti trust challenge, if it submits a notification to the Attorney
General disclosing the parties involved and the nature and objective of the venture.
Notice about the venture must be published in the Federal Register.

A separate written notification is not necessary to obtain the benefits of this Sec-
tion for (i) an applicant for a certificate of review under Section 4, or (ii) non-institu-
tional health care providers in a nonexclusive network of less than 50% of the pro-
viders in the relevant market, or an exclusive network of less than 35%, as long
as there is substantial financial risk-sharing within the venture.

The venture must submit information about changes in its membership. At any
time the Attorney General may request additional information about the venture,
which is exempt from disclosure under FOIA and must not be made publicly avail-
able by any agency except in judicial proceedings.

In litigation over activities which are covered by a notification, the court is to
award costs and attorneys’ fees to the successful claimant in all cases and to the
successful defendant only if the claim or the claimant’s conduct was frivolous or un-
reasonable. The fact of notification and information submitted are admissible only
to obtain the benefits of this section.

Section 7. ATTORNEY GENERAL'S REVIEW OF EXEMPTIONS AND REC-
OMMENDATIONS TO CONGRESS.

The Attorney General in consultation with the FTC and HHS is periodi to
review and recommend appropriate changes in the safe harbors (Section 3) to Con-
gress, issue appropriate proposed revisions to the additional safe harbors (Section
4), and submit a report to Congress on certificates of review and their effectiveness
in increasing access to high quality health care at reduced costs, as well as provide
recommendations for any legislation needed to improve the certificate of review
process.

Section 8. PROMULGATION OF RULES, REGULATIONS AND GUIDELINES.

The Attorney General with the concurrence of HHS is to promulgate rules, regula-
tions and guidelines to carry out the provisions of the bill. In addition, the Attorney
General is to issue and periodically update guidelines to assist health care providers
irfl_ analyzing what activities may be within a-safe harbor or suitable for a certificate
of review.

Secti;)évy 9. CREATION OF HHS OFFICE OF HEALTH CARE COMPETITION POL-

An Office of Health Care Competition Policy is created within HHS to handle
competitive issues in health care.

This section is based on Section 4003 of the Export Trading Company Act of 1982,
which created an Office of Export Trade within the Department of Commerce.

Section 10. DEFINITIONS.

Among other definitions, the term “antitrust laws” includes unfair competition
law in addition to traditional antitrust law, and all comparable state laws. “Pro-
vider” is defined broadly as any person or entity required to be licensed by a State
to provide health care services. A “specialty” is also determined according to state
licensing requirements.
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PREPARED STATEMENT OF SENATOR HOWARD M. METZENBAUM

Chairman Moynihan, and Members of the Committee. When I appeared before
you last may, a number of members, including Senators Rockefeller, Baucus and
Daschle, told me that hospitals were having difficulty with the antitrust laws. I
acted on those concerns, and four months later the department of justice and the
Federal Trade Commission (“FTC”) published guidelines addressing hospitals’ most

ressinﬁ questions. The American Hospital Association thanked me publicly for my

eadership on this issue.

Today, the senate is preparing to meet the challenge of health reform. I know
firsthand that our health care system is a mess and that fixing it won't be easy.
However, I am convinced that we could make the situation even worse for consum-
erg if we relax our antitrust laws for doctors or hospitals.

For that reason, | am opposed to the antitrust exemptions in the administration’s
reform bill and the bill sponsored by Senator Chafee. Although the exemptions in
the bills differ, both would permit doctors and other providers to fix prices and boy-
cott patients.

The exemption in the Health Security Act gives doctors and other providers blan-
ket antitrust immunity to collude on prices and then “negotiate” those prices in
order to develop a payment schedule. Although the exemption might appear limited,
I believe that it will increase the cost of health care for consumers under both fee-
for-service and managed care plans.

I am not alone in this view. An extraordinary coalition of groups, including the
American Association of Retired Persons, the Consumer Federation of America, the
American Nurses Association, the Federation of American Health Systems, the
Group Health Association of America and the major health insurance companies is
opposing those exemptions. Frankly, I don’t believe there is one other health issue
on which all of these groups -

Could agree except antitrust. I will submit their letter for the record.

The only sector of the health care industry that is not represented on the letter
is doctors. That is because the AMA has made winning antitrust concessions its
number one legislative priority. the so-called antitrust “relief” that the AMA is ask-
ing for may sound modest. It is not. To quote an April 11th U.S News & World Re-
port article, “the changes that the AMA seeks sound like legal minutiae, but they
reggesent major departures from current {antitrust] law.” I urge you to reject them.

ake no mistake, allowing doctors, hospitals or other providers to collude and fix
prices is bad medicine for consumers. although the hospitals do not favor exemp-
tions, let me give you an example of how collusion can raise prices. Independence
Blue Cross of Philadelphia told the Antitrust Division that its costs were $567 million
higher when the State required it to negotiate prices with a large group of hospitals.
The company estimated that in five years it would save over $500 million from indi-
vidual negotiations,

The antitrust exemptions in Senator Chafee’s bill would also raise prices for con-
sumers. The coalition I just described has opposed the Chafee exemptions and their
mirror image, S. 1658, sponsored by Senators Hatch and Thurmond. Only yesterday,
I received a letter from the State Attorneys General opposing the exemptions. The
Department of Justice has also opposed them on the grounds that they are “unnec-
essary and potentially harmful.”

'l‘htebfact is, the Chafee and Hatch exemptions would undermine antitrust enforce-
ment by:

—creating antitrust loopholes for medical cartels;

—conferring permanent immunity on any health care deal that the Justice De-

partment failed to block in 90 days;

—requiring the justice department to obtain clearance from the Department of

Health and Human Services before approving a health care deal;

—authorizing costly federal court appeals by disappointed applicants for antitrust

immunity; and

—reducing antitrust penalties for anticompetitive joint ventures.

my view is that provider cartels are more likely to stall health care reform than
vigorous enforcement of the antitrust laws. As I stated previously, if there ever was
a problem, the Justice Department and the FTC dealt with it last September. The
agencies published guidelines to explain antitrust enforcement to providers and
promised a 90-day review of health care deals. So far, 11 deals have been reviewed
and none have been challenged. The guidelines have worked well, and I intend to
urge the agencies to update and exrand them. I am confident they will resgond.

'o be frank, I would be more willing to consider antitrust relief if providers could
show me that those laws blocked procompetitive deals that would benefit consum-
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ers. neither I nor the American people would support antitrust exemptions that cre-
ated medical cartels that served no purpose other than to increase prices.

For now, 1 am convinced that the only change that we nexd to make in the anti-
trust laws to speed health reform is to revoke the McCarran-Ferguson exemption
for health insurers. That change, which is included in the Health Security Act,
would prevent insurance companies from fixing the price and the terms of health
care coverage. I urge you to support that reform.

Attachment.
APRIL 27, 1994.
Hon. HOWARD M. METZENBAUM, Chairman,
Subcommiittee on Antiirust, Monopolies, and Business Rights
Committee on the Judiciary
U.S. Senate
Washington, DC

Dear Mr. Chairman: As Congress considers health care reform legislation, we are
writing to express our opposition to the creation of statutory antitrust exemptions,
such as those prog:osed in the President's “Health Security Act” and in S. 1658/H.R.
3486, the “Health Care Antitrust Improvements Act of 1993.” These exemptions
would inhibit competition and harm consumers by increasing costs and impeding in-
novation in health care delivery.

Current antitrust laws are intended to preserve competition and promote
consumer welfare. As such, these laws are crucial to achievinﬁ two critical goals of
health care reform: 1) to provide consumers with affordable, high-quality care and
2) to promote the efficient delivery of services. Expanding antitrust exemptions be-
yond what current law permits, would only serve to undermine these objectives by
insulating collusive activities. iﬂtimately, the public could bear the brunt of
these changes in the form of:

¢ Higher ces. Antitrust laws prevent price-fixing and the potential boycottin

of health plans while promoting competitively priced fees that lower healt
costs. Last year, FTC Chair Janet D. Steiger testified that “experience from the
Commission’s health care enforcement program suggests that antitrust enforce-
ment plays an important role in preventing organized efforts to reduce price
competition and thwart cost reductions.”

¢ Reduced Quality and Choice. If physicians are allowed to engage in other-

wise prohibited collaborations, they could act to restrict the type and categories
of providers available to patients. In addition, sanctioning limited competition
among certain providers could reduce their incentive to improve quality of care
and service.

¢ Less Innovation. Existing antitrust law provides adequate flexibility for physi-

cians, hospitals and professional groups to work together to organize new net-
works and other provider delivery syslems. More importantly, they help pro-
mote innovation by encouraging providers to distinguish themselves in ways
that will benefit consumers—for wxzrple by competing on the basis of quality
as well as cost. New antitrust examptions would simply halt the competitive in-
centive for innovation.

While we acknowledge that additional enforcement guidelines may be necessary
as the new health system evolves, we nlso recognize the very real dangers inherent
in moving beyond what current faw l.as deemed to be safe. appropriate and nec-
essary. We are thus in complete agreement that changes to existing antitrust laws
are simply un;ieoessary and a real threat to consumer welfare.

incerely,

Aetna

American Assnciation of Nurse Anesthetists
American Association of Retired Persons
American College of Nurse Midwives
American Federation of Home Health Agencies
American Nurses Association

American Occupational Therapy Association
American Optometric Association

American Speech-Language Hearing Assn
Blue Cross of California

Blue-Cross & Blue Shield Association
CIGNA Corporation

Consumer Federation of America
Consumers Union of United States
Federation of American Health Systems
Group Health Association of America
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Home Health Services & Staffing Assn
Independence Blue Cross

Metlife

National Assn of Childbearing Centers
National Capital PPO

The ERISA Industry Committee

The Principal Financial Group

The Prudential

The Travelers Insurance Companies
Washington Business Group on Health
U.S. Healthcare
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PREPARED STATEMENT OF JOHN H. NILES, MD

Mr. Chairman and Members of the Committee:

My name is John H..Nila, MD. I am a physician with a specialty in the field of
obstctric; and until April of this year served as Chief of Staff at the Columbia Hospital for
Women in Washington, DC. I1am also a for;ner President of the Medical Society of the
District of Columbia and 2 member of the National Medical Association, the American
Medical Association and the American College of Obstetricians & Gynecologists. On behalf
_of the Health Care Liability Alliance and myself, I am pleased to have this opportunity to
testify regarding the need for effective liability reform as a necessary componeat of health
system reform. )

The Health Care Liability Alliance (HCLA) is a coalition of health care providers,
insurers, health service organizations, and individuals who believe that our country’s
dysfunctional system for resolving health care liability disputes is a national problem that

demands a national solution. The HCLA's members have come together with the common
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purpose of calling for the inclusion of health care liability reform in federal health care
reform legislation (HCLA Membership list is Attached as Apnendix A).

As the 1994 Physician Payment Review Commission (PFRC) Annual Report to
Congress published earlier this month -- and many reports before it - make clear, the current
system for compensating patients who have been injured in the course of receiving health
care services is broken and should be repaired at the national level. (The PPRC Report is
attached as Appendix B.) The system is inefficient and wasteful, contributes to problems
with patient access to obstetrics and other specialty services, produces unfuir and inconsistent
outcornes, and benefits lawyers more than it does the injured plaintiffs in a dispute. Unless
changes are made in our liability laws, health care costs will continue to increase and access
to health products and services will continue to be constrained unnecessarily.

Members of the HCLA believe tha: these changes shou'ld apply equally to all potential
defendants in personal injury cases arising from the delivery of health care services.
Physicians will continue to practice "defensive” medicine or be reluctant to provide treatment
to patients in those areas of medicine that are plagued by lawsuits. Life-saving drugs and
medical devices will be slow in emerging and cost more, or they may be completely

unavailable, Health care costs will increase as managed care plans - increasingly targeted as
-the'deepatpocku' of all defendants - feel constrained to pay for unproven or experimental
treatments rather than run the risk of multi-million dollar awards prompted by juror anger
about greater restrictions on health care utilization.

For these reasons, the members of the HCLA believe thar national health care reform
will not be effective unless it includes broad-based liability reform applicable in all claims

85-801 0 - 95 - 6
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arising from the delivery of health care services, whether the defendants are physicians,

nurses, hospitals, pharmaceutical and medical device makers and distributors, managed care
organizations or others. Twenty years of experience in the states has produced valuable
information upon which to craft federal policy. In particular, California’s Medica! Injury
Compensation Reform Act (MICRA), in place since 1975, has proven to be an effective
model, and is the basis of the legislative package supported by all HCLA members.
DEFINING THE PROBLEM

The United States has the world’s most expensive tort system. At 2.3 percent of
Gross Domestic Product, U.S. tort costs are spbstantially higher than that of any country,
according to surveys by the Tillinghast actuarial $irm, and two and a half times the average
of all developed countries. The U.S. tort system cost $132 billion in 1992. Between 1933
and 1991, U.S. tort costs rose by a factor of almost 400. By contrast, U.S. economic output
(GNP) grew only one hundredfold over the same period. Thus, tort costs have g;own almost
four times faster than the U.S. economy over the past 58 years. (Tort Cost Trends, An
International Perspective, Tillinghast 1992.)

In the District of Columbia where I practios , malpractice premiums for obstetricians
_ have risen 550% in the last 15 years. I have paid as much as $60,000 for liability insurance,
and there is no indication that the rates will decrease any time soon without comprehensive
liability reform. My experience in Washington is in stark contrast to physicians in states
where effective liability reform has been achieved. (A comparison of District of Columbia
and California premiums is attached as Appendix C.)

—
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Despite the magnitude of spending, our tort system functions very poorly in meeting
its objectives of compensating victims and improving safety by deterring careless or wrongful
behavior. No where is this truer than in what the RAND Corporation has accurately dubbed
the "high stakes” world of medical liability and product liability litigation. (Trends in Torr
Lirigation: The Story behind the Statistics, RAND R-3583-1CJ, 1987.) For many years this
country has grappled with the growing inability of the civil justice system to resolve heaith
care liability claims in a fair, timely and cost effective manner.

Health Care Liability: A Public Concern

Americans want reform and are fmsu'ated by the failure of lawmakers in most states
to take effective action. They increasingly look to the Congress for leadership.

Ev&y recent poll has demonstrated that the American public strongly supports
effective medical liability reform as a component of health system reform. According to a
1991 Gallup Poll, 77 percent of Americans think malpractice lawsuits and awards are an
important reason for the rising costs in health care. The Los Angeles Times found that given
seven possible reasons for expensive health care in this country, people are most likely to
name malpractice suits, A 1992 survey shows that 44 percent of the public believe only
. about half of the plaintiffs in civil liability lawsuits have just cause to file suit. And a
growing number — now a third of the population (34 percent) — say that the majority of civil
liability lawsuits can’t be justified.

Many jurors also feel lawsuits are abused. In interviews with 269 jurors in the
Northeast, Valerie Hans, a professor at the University of Delaware, says she was struck by
the jurors' spontaneous referrals to "frivolous lawsuits® and “litigation explosion.” The
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jurors’ attitudes showed in their verdicts. The jurors agreed or strongly agreed with the
following statements: There are too many frivolous lawsuits today (83%); people are too
quick to sue (81%); and the threat of lawsuits is so prevalent today that it interferes with the
development of new and useful products (57%). (See, Appendix D, for a humorous
" commentary on our society's litigious climate.)

The PPRC Report, the Harvard Medic;l Practice Study, and reports by the General
Aecounti;g Office (GAO) and the Department of Health and Human Services Task Force on
Medical Malpractice and Insurance, just to name a few, concur with the following consensus:
The current tort system, without modification, is unable to resolve liability claims cost-
effectively and makes a haphazard contributio;l to deterring negligent behavior or improving
the safety of health care.

Liabllity Reform Objectives are Clear

There is a broad consensus about the objectives of health care liability reform:

1. Patient Safety Should be Promoted.

The HCLA believes that any meaningful reform of the liability system must contain
meaningful patient safeguards against malpractice or harm from medical products or services.

The health care community is committed to continuing efforts to reduce the incidence of
injury and strongly supports reform efforts to promote patient safety and identify incompetent
providers or unethical practices. Our efforts alone, however, are not enough to remedy the
many harms that the curresnit tort system perpetuates.

)
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2. rSm’sFmﬁmucwrwwwm,m
wyers.

People injured in the course of receiving health care treatment are eatitled to fair and
prompt compensation. No one disputes this. Unfortunately, the current tort system has -
failed the patient population.

A February 1990 study by the Harvard School of Public Health of hospital admissions
in 1984 shows that of the one percent of patients whose medical records indicated some
negligent treatment, only 12.5% filed liability claims. Significantly, only half of those
patients - 6.25% — received compensation from the tort liability system. (Harvard Medical
Practice Study, Harvard School of Public Health, 1990.)

Other data show that even when patients pursue compensation, other parties to the
system reap disproportionate benefits. Attorneys' fees and expenses (both plaintiff and
defeadant) account for 38% of total monies speat on resolving medical Liability claims,
according to the RAND Corporation. Ironically, while our system ostensibly is designed to
compensate the injured, RAND estimates that only 43 cents of every dollar speat in medical
liability or product liability litigation reaches injured patients,

Analysis of medical liability cases closed in California in 1993 indicate that the state’s
- graduated limits on attorney contingency fees resulted in patients keeping an additional $9
million in compensation that would have otherwise gone to their attomeys. (1993 Medical
Malpractice Large Loss Trend Study, Medical Underwriters of California, April 1994; see
also, Appendix E, a 1989 Forbes article on the impact of excessive contingency fees on tort
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3.  The Patient/Provider Relationship Should be Strengthened, Not Impeded.

Acvording to the Harvard Study, health care is completely safe for 9% of patients in
hospitals. The health care liability system should be designed to target providers who engage
in the one percent of cases that msay involve unsafe or unethical practices. Instead, it
currently creates an overall climate of fear and suspicion that impede the maintenance of
trusting therapeutic relationships. ‘

The average physician has a 37% chance of being sued at sometime in his or her
career. This increases to 52% for a surgeon and 78% for an obstetrician. A compelling
indicator of the current system’s failure is the fact that a physician’s chance of being sued for
medical liability bears little relation to whethe'r he or she has been negligens. The Harvard
data show that 80% of the claims for medical negligence filed in New York did nor
correspond with a negligent adverse event. These findings mi;lforce the GAO's estimate that
nearly 60% of all claims filed against physicians are dismissed without a verdict, settlement,
or any payment of compensation in the plaintiff’s favor (Medical Malpractice, Characteristics
of Claims Closed in 1984, U.S. General Accounting Office, 1987). These numbers show
that the current tort system as it functions in most states is not effectively resolving medical
__ liability claims or deterring medical negligence in a targeted way.

4. The Liability Component of Health Care Costs Should Be Contained.

All patients bear the burden of the high health care liability costs paid by potential
defendants, when their costs are passed on in the form of more expensive health care
services. In assessing the full extent of liability costs, several component factors should be

considered.
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The first component is liability insurance premiums, which have been a significant
factor contributing to the growth in patients' health care bills. In the 1980s, professional
liability premiums were by far the fastest growing componeat of physicians' practice costs,
increasing at an annual average rate of 15.1% between 1982 and 1989. (The Cost of Medical
Liability in the 1980s, American Medical Association, 1992.) Estimates show that for each
baby delivered in Florida, $1,119 goes toward payment of liability insurance, and average .
premiums paid by self-employed physicians tripled in the 1980s. The cost is especially
heavy for some high-risk specialists in certain states whose premiums have exceeded
$100,000 and approach as much as $200,000 annually. The estimated annual cost of liability
insurance for physicians aad health care facilit.iu has been placed at more than $9 billion in
1992 and continues to grow.

A second factor is the cost attributable to "defensive medicine,” the term used to
describe diagnostic tests and services motivated primarily by the fear of litigation and the
perceived need to build a medical record that documents a health care professional’s
judgment. While difficult to precisely quantify, defensive attitudes and practices are real and
entirely understandable when physicians have a 38% average chance (up to 78% for
. obstetricians) of incurring a claim regardless of the quality of care they provide. The AMA
aﬁmathhispncticeaddeﬂmaddiﬁomlSlS.l billion to the cost of health care in
1989. Lewin-VHI estimates the combined cost of physicians’ and hospitals’ defensive
practices to be as high as $25 billion in 1991. (Estrimating the Costs of Defensive Medicine,
Lewin-VHI, 1993.) In an April 1994 study, the Hudson Institute’s Competitiveness Center
reported that hablhty premiums and defensive medical contributed $450 per patient admitted
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to a large urban hospital in Indiana, representing an average of 5.3% of the patient’s health
care costs. (DM Mclntosh, DC Murray, Medical Malpractice Liability, An Agenda for
Reform, Hudson Institute, 1994.)

According to the Lewin-VHI report, comprehensive medical liability reform as a

component of health care delivery system reform could save an estimated $35.8 billion over

. the next five years by curbing premium cost and many defensive medical practices. The
Lewin-VHI study predicts that tort reform savings will accrue at an accelerated rate as
practice patterns begin to change.

The liability costs borne by makers of medicines and medical products contribute
additional billions to the national health care bill. In 1990, $10.8 billion was paid to
claimants in all health care product liability cases in the U.S. -- and that does not include
associated administrative and legal defense costs. '

Adding these components together, the total cost of physicians® and hospiials' liability
premiums, defensive medicine, ;;nd coverage for makers of medicines and medical devices,
is more that $45 billion annually.

A final cost factor that is potentially enormous, but has not yet been adequately
measured, is the liability of managed care systems for their utilization review activities that
restrict payment for health care services that patients demand. Recent verdicts and settlement
reports suggest that payors who refuse to provide services have multi-million dollar exposure
in such cases, even if the medical service demanded by the patient has not been proven
effective and is clearly excluded by the terms of the managed care plan. (See Parients’

Lawyers Lead Insurers to Pay for Unproven Trearmerus, New York Times, March 28, 1994,
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page Al.) It is difficult to imagine any scenario in which cost containment initiatives can be
successful, if the business risk in denying such benefits is a virtually unlimited jury verdict. , .

s. Medical Innovation Should be Encouraged, not Derailed.

The threat of liability acts to inhibit medical innovation and deprives health care
professionals of certain medicines and medical devices needed for optimal patient treatment.
The threat of litigation prompted seven of eight pertussis vaccine manufacturers to withdraw
from the market between 1960 and 198S, even though no sound scientific study has even
confirmed a cause and effect relationship between the vaccine and any adverse neurological
reaction. To prevent a dangerous shortage of the vaccine, the federal government established
a compensation fund financed by an increase in the cost of the vaccine. Excessive litigation
costs were also the reason that the manufacturer of the morming sickness drug Bendectin
withdrew its product from the market, even though there is nc; credible scientific evidence to
this day linking it to birth defects. Patients suffer needlessly because no substitute therapy
for moming sickness has been developed -- the product liability litigation risk is just too
high.

6. Access to the Comprehensive Health -".ire Should be Promoted.

Pellhaps the most serious societal harm caused by the liability system is reduced
'. access to health care. Increasing premiums and the threat of liability have caused physicians
to abandon practices and to cease provision of certain services in various areas of the /
country.

Physicians and health care institutions have limited their medical pm;:tices in response

to the liability climate. These restrictions on access to health care services have been
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seriously felt by obstetric patients, indigent patients, and those living in rural areas. Almost
one out of eight obstetrician/gynecologists (12%) has dropped obstetrical practice as a result
of liability risks. (Professional Liability and it>-Effects: Report of a 1990 Survey of ACOG's
Membership, American College of Obstetricians and Gynecologists, 1991.) More than a half
million residents of rural counties are without any physicians who provide obstetric services.
(Health Care in Rural America, Office of Technology Assessment, September 1990.) Nor is
this phenomenon limited to rural areas. An example of this problem was presented by
Senator Riegle (D-MI) while chairing a 1991 hearing on health system reform, when he
indicated that his family was unable to remain with its obstetrician of choice because that
physician gave up obstetrics practice. This di.d not happen to a citizen in a rural community.
It happened to a U.S. Senator in the District of Columbia. (See also, Appendix F, a 1988
report on the impact of tort liability on physician participation ‘in the Medicaid program .
prepared by the District of Columbia Medical Society; and Appendix G, a 1990 Southern
Legislative Conference report detailing numerous liability related access problems in rural
areas.)
I can personally verify that the high costs of liability are a significant factor in the

decisions of many physicians, in the District of Columbia and across the country, to drop or
.mﬁ:eﬁomhighﬁskspecialtym such as obstetrics. Unfortunately, it is often the poor or
uninsured in both rural and urban areas that are most affected. After many years of
advocating mfominWashingtoﬁ—acitythatdespemely needs it — I am convinced that the

serious access problem will not be remedied without strong national leadership.
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Liability concemns are increasingly creating obstacles to the availability and

affordability of medical devices as well. In response to hundreds of claims filed against
them, E. I. DuPont Company is restricting the sale of its Teflon pmduct to the makers of
lithium batteries used to power heart pacemakers. Even though it had no role in designing
the pacemaker device or the lithium batteries, because DuPont supplies a raw material it is
included in the legal chain of responsibility. By virtue of their size a supplier like DuPont
may have deeper pockets, and therefore may be more vulnerable to suit, than smaller
companies who actually design or produce the product. For the same reason, DuPont and
other companies are also restricting the sale of raw materials to manufacturers of jaw
implants, artificial blood vessels, heart valvn. and sutures, among others devices. (/mplant
Industry is Facing Cuback by Top Suppliers, W. April 24, 1994, page Al).

Until some reasonable limits are put on the liability exposure of defendants in health
care injury cases - limits that provide fair, but not unlimited compensation for injured
patients -- these access problems will not be abated.

FEDERAL LEADERSHIP IS NEEDED

Every thareholder in the medical liability system has the opportunity and the
 responsibility to make the system work better. The health care community is actively
carrying out its responsibility té identify high-risk of injury situations and address through a
variety of patient safety and loss prevention programs in virtually every medical setting.
Unfortunately, we can do little to remedy the waste in our country’s tort system. We hope
that other participants in the system will beed the call to participate in this effort. As the
federal government fashions a nationwide overhaul of the health care delivery system, it
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should act to realize a viable and consistent solution to the panoply of issues raised by health
care liability.

The litany of problems with the current tort system does not necessarily mean-that the
system must be abandoned. The HCLA believes that a fault-based system permits
meritorious claims, screens out claims with no merit and lowers transaction costs can work.
Reforms such as those adopted in the states of California tell us that the current system is a
good candidate for reform, and that moderate reform can produce dramatic effects by
promoting settlement of valid claims, discouraging frivolous litigation, and reducing the time
required for claims resolution.

Federal Preemptive Tort Reform

Federal preemptive toit reform represents a bold approach, but the only one that
could advance a nationwide solution to this complex problcm:

\/linually every health system reform bill introduced to date incorporates a federal
preemptive liability reform title, including the Clinton Administration’'s Health Security Act
(S. 1757/H.R. 3600). (See Appendix H for a comparison of liability tities of major health
system reform bills.) Although the President and the First Lady should be commended for

. including some limited liability reform concepts in S. 1757, the liability reform sections of
their bill fall short of actions needed to accomplish meaningful liability reform.

In any federal preemptive scheme, states should be left with substantial power to
implement additional or alternative reform programs, that are equally effective at meeting
federal objectives, and to experiment with a wide variety of alternative dispute resolution

approaches to injury compensation. State-based demonstration projects like those now



149

14
underway in Maine and a handful of othe: ates to evaluate the use of clinical practice

parameters/guidelines in litigation shou’d 2's0 be helpful in evaluating whether such
guidelines can reduce liability costs.
Necessary Reform Provisions supported Ly the HCLA.

The members of the HCLA agree that effective health care liability reform will not be
achieved unless the reform provisions described below are adopted at the national level.
These provisions are based on California’s MICRA legislation, in place in that statc since
1975. The California model ensures full and fair compensation for all actual losses, yet
limits costs through various controls exerted on the “lottery® aspects of the medical liability
system, notably a ceiling on non-economic damages and graduated limits on attorney
contingency fees as claimants’ awards rise. After nearly 20 years of experience in
California, we can confidently conclude that California’s limits on costs in high stakes cases

have stabilized medical liability expenses overall, despite a pattern of long term growth in the

frequency of Liability claims in the state.

 titles, including the Health Security Act, apply only to malpractice actions brought against

| health care professional and institutional providers. Yet the manufacturers of prescription
drugs and medical devices, providers of blood and tissue services or products, and managed
care organizations are all at risk of lawsuit as well when a patient is injured. It should also
be noted that hospitals, clinics and other institutional providers are sued not just for
malpractice, but for personal injury alleged to result from their distribution of medical
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devices, pharmaceutical and blood/tissue material. Addressing the liability problems in just
one part of the health care sector may actually stimulate litigation in other parts which are , .
then perceived to have "deeper pocket.” This detrimentally impacts medical technology
manufacturers by deterring the development of new innovative, cost effective products. For
all of these reasons, the liability reform umbrella should encompass all potential defendants
in claims arising from injuries experienced in the course of health care treatment.

2. $250,000 Non-Economic Damages Ceiling. Limits on non-economic dJamages
are the single most effective reform in containing medical liability premiums, according to a
September 1993 report Impact of Legal Rejbnfu' on Medical Malpractice Costs by the OTA.
Ceilings on non-economic damages do not in any way restrain the ability of a claimant to
recover medical expenses, lost wages, rehabilitation costs or any other economic loss
suffered as the result of a health care injury. It limits only those damages awarded for pain
and suffering, loss of enjoyment and other intangible items. Based on the successful
experience of Califoria’'s MICRA legislation, HCLA members support a $250,000 limit.
By international standards, this is a generous ceiling. NO other country provides a benefit
this high for non-economic damages.
_ 3. Several Liability for Non-Economic Damages. Under the current rule in many

states, a defendant that is responsible for as little as one percent of the total fault may be held

financially accountable for the eatire award. HCLA members agree that defeadants should
remain jointly liable to the plaintiff for all economic losses, but should be only individually
liable for the portion of non-economic damages in fact attributable to their own acts or

omissions. This compromise ensures that the plainuff will be made whole for all out of
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pocket losses, yet takes a step toward establishing faimess and accountability between

defendants.

4, Attomney Contingent Fee Limitations. The contingency fee is meant to be the
"poor man’s key to the court house.” However, the contingency fee system is not serving
this function well. Most persons with small health care injury claims never get access to the
civil justice system, because the contingency fee stimulates lawyers to be primarily interested
in the "big ticket” cases. The system would be improved if the attorney contingency fee
were calculated with some ®relative value,* similar to what the Medicare system now
imposes with respect to physician fees.

All of the major health system reform proposals limit the amount an attomney can
recover as part of a malpractice award. However, HCLA members cannot support the
Health Security Act's contingency fee section which limits the attorney fees to a flat one’
third of the award, merely preserving the sratus qguo. HCLA supports California’s contingent
fee limit schedule: 40% of the first $50,000, 33 and 1/3% of the next $50,000, 25% of the
next $500,000, and 15% of any amount by which the recovery exceeds $600,000.

5. Collateral Source Payments. This reform would permit any defendant to
_ introduce evidence of any reimbursement received or due to be received by a claimant from
health or disability insurers or others for losses resulting from an injury. Claimants are
permitted to provide evidence of amounts paid to secure the collateral source benefit.
Providers of collateral source benefits would not be allowed to subrogate.; The Health
Security Act's collateral source provision would actually offser the award by the amount of

collateral source payments received by the claimant. HCLA members believe that the Health
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Security Act’s approach is not as effective as our proposal to inform the jury of such
eollatcril source payments prior to their deliberations.

6.  Future Damage Awards. Future damage awards over $50,000 should be paid
periodically. The Health Security Act incorporates 2 periodic payment reform provision, but
fails to establish a monetary threshold at which it would begin to apply.

7. mmmm A uniform statute of limitations should be enacted that
(i) establishes a standard rule that claims must be filed within cne year from the date an
injury is discovered, but (i) provides an outside limit of three years from the date the injury
occurred. Exceptions to these general rules allowing extra time should be made (iii) for
children under age six who may not be able tc; communicate the existence of an injury, and
(iv) in the instance where a foreign body with no therapeutic purpose is left in a claimant’s
body and not discovered for many years. .

HCLA Comments on the Health Security Act

The Health Security Act contains a number of additional reform concepts that may or
may not be effective. We offer the following comments:

1. Alternative Dispute Resolution (ADR). The ADR section of the Health
- Security Act is expressly non-binding, presumably in defereace to the cherished right of
access to a jury trial. Yet, the central objective of ADR is to divert cases from litigation.
This teasion can only be addressed by giving parties to a health care injury dispute some
incentive to voluntarily settle with the ADR decisioa and not pursue litigation. Two
approaches should be implemented. First, the ADR decision must be admissible as evidence

in court. The jury should be informed that the dispute already has beea through some
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investigation or process and gives them the benefit of that process for their deliberation.

Second, adopt a fee-shifting rule, whereby a claimant or defendant who rejects the ADR
decision and goes forward is made responsible for the profmi;mal fees of the opposing
parties if a result better than the ADR decision is not achieved. Finally, existing ADR
provisions enacted by the states should not be preempted by federal law.

Many HCLA members believe that federal leadership in this area is best exercised by
encouraging state or federal demonstraticn projects utilizing various ADR models. Because
so little is clear presently as to the effectiveness of ADR, it may be appropriate to encourage
state "laboratories” to try and evaluate different ADR approaches.

2.  Practice Guidelines. The Heam; Security Act would establish a pilot program
to encourage the use of clinical practice guidelines for the purpose of expediting the
resolution of claims arising from care delivered in accordance mth such guidelines. The
HCLA would not oppose such demonstration projects, so long as they require that practice
guidelines be used exclusively as an affirmative defense by defendarus in liability cases. This
approach is consistent with demonstration projects already underway in Maine and other
states. -

. 3. Certificate of Merit. Non-meritorious suite will be discouraged if plaintiffs are
required to have a qualified expert submit an affidavit stating that there is a likely breach in
the standard of care. In the Health Security Act, the plaintiff’s claim must be supported by a
qualified expert. The Act should be strengthened by requiring a separate affidavit for each

defendant and a penalty for experts who file affidavits in bad faith.



174

19

4. Eaterprise Liability Demonstration Project. The Health Security Act’s
“enterprise liability® proposal would immunize physicians, nurses and other individual health
care providers from responsibility for their actions and shift liability exposure to the health
services "plan.” This would only shift the associated liability costs, and instead of reducing
them, could lead to higher losses because of the "deep pocket” theory. The HCLA
adamantly opposes the authorization or expenditure of federal funds to eacourage mandasory
enterprise liability. i
HCLA Comments on the Chalee/Thomas Pill (S, 1770/H.R. 3704)

The Health Equity and Access Reform Today Act (S. 1770) introduced by Sen. John
Chafee (R-RI), contains the most comprehensi've health care liability reform title of any of
the federal health system reform proposa's, incorporating most elements of the HCLA list of
necessary provisions with some variations. The members of tﬁe HCLA commend Senator
Chafee and the other members of this Committee who have cosponsored S. 1770, including
Senators Dole, Hatch, Danforth, Grassley, Durenberger, and Boren for their leadership on
this important element of health system reform.

Patient Safetv/Risk Magagement |

_ Providing me- ical care today involves a complex system of persons and technology,
. each individual and component of which is necessary to bring about the safe and effective
delivery of care to the patient. All of our activities aim at the common goal of improving
patient health and preventing patient injury. All call upon us to examine what we do or fail
to do, and how we do it. When problems are detected, solutions are developed and

implemented.
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Legislation designed to enhance patient safety must occupy a ceatral role in medical
liability reform. The members of the HCLA support a number of bills introduced in the '
103rd Congress would implement this approach, such as S. 1533/H.R. 3080, the "Affordable
Health Care Now Act,” introduced by Sen. Trent Lott (R-MS) and Rep. Robert H. Michel
(R-IL). The HCLA supports the dedication of health care professional licensing fees to

increase the effectiveness of state medical disciplinary boards. We also support the ability of

states to eatcr into contracts with local professional societies to assist in investigating
consumer complaints, which have the potential to significantly enhance the resources of
licensing and disciplinary boards.

HCLA members remain committed to reducing the incidence of patient injury. In this
context, we support required risk management training for health professionals and are
proceeding with aggressive endeavors to restrict the ability of‘unethical physicians to practice
medicine,

CONCLUSION

Mr. Chairman, our liability system needs to be fixed to meet the needs of the injured

patients who deserve to be fairly compensated, the health care sector, which is willing to

_assume their fair share of the responsibility for avoidable patient injury, and society, which
needs to reduce transaction costs, eliminate windfall judgments, and assure that physicians
can still offer medically necessary services in an atmosphere of fairness to all parties.

1 appreciate the opportunity to appear before the Committee and would be pleased to

_respond to questions.
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HEATH CARE LIABILITY ALLIANCE
MEMBER LIST (Companies & Associations)

AMA/Specialty Society Medical Liability Project
American Society of Healthcare Risk Managers
Biotechnology Industry Organization
Californians Allied for Patient Protection
ComdlofCommunixyBloode

Company
Medical Mutual Liability Insurance Society of Maryland
MEDMARC Insurance Company
MMI Companies, Inc.

National Association of Manufacturers
National Council of Hospitals
Pharmaceutical Research & Manufacturers of America
Physician Insurers Association of America
Physician Insurance Company of Michigan

APPENDIXES B-G WERE RETAINED IN THE COMMITTEE FILES.
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PREPARED STATEMENT OF ALPHONSO O'NEIL-WHITE

Good moming Mr. Chairman. My name is Alphonso O’Neil-White, and 1 am the
Vice President and General Counsel of Group Health Association of America (GHAA).
GHAA is the national association of health maintenance organizations (HMOs) that
represents 350 HMOs and whose 33 million members account for about 75 percent of total
HMO enrollment nationwide. On behalf of our members and their enrollees, we appreciate
your invitation to testify today.

COMPETITION IS CRITICAL TO HEALTH CARE REFORM

The HMO industry has been on the cutting edge of health care reform for more than
50 years. HMOs and other managed care plans offer comprehensive services to enrolled
members on a prepaid, rather than on a fee-for-service basis.

HMOs are care systems that deliver that care through highly qualified health care
professionals. Their prima:y goals are keeping their members well and providing first rate
health care. Consumers consistently give HMOs positive reviews, which are reflected in
high enroliment renewal rates. In fact, HMO enrollment has quadrupled during the past
decade alone based almost entirely on consumer choice. Today, roughly one owt of every
Jive Americans who have health insurance are énrolled in HMOs, and GHAA estimates that
HMO enrollment will exceed 50 million by the end of 1994. The vast majority of these
HMO members-selected their plans in an environment of choice -- they chose to be our
members.

HMGOs organize the delivery of comprehensive health care services in a way that
makes a great deal of sense to many Americans. The benefit packages we offer tend to be
significantly broader and more complete than those offered by indemnity insurers. Out-of-
pocket costs are invariably lower. The collective experience of the managed care industry is
a substantial part of the blueprint for many of the health care reform bills currently under
consideration in Congress.

The topic of this hearing today is important to consumers, our industry, and to the
future of health care reform. The basic purpose of the antitrust laws and antitrust
enforcement in the health care industry-is to promote and preserve competition, not to protect
competitors. The antitrust laws and antitrust enforcement have played a historic and special
role in the development of managed care as an alternative to fee-for-service medicine for
consumers. We agree with Assistant Attorney General Bingaman's statement in her recent
letter to Senator Metzenbaum that some of the proposed legislative provisions we are
discussing here may protect anticompetitive conduct that signiricantly harms consumers.'

Antitrust enforcement was djrectly responsible for enabling the first HMO-type plan
to form more than S0 years ago. In 1941, the Supreme Ccurt upheld a criminal antitrust

conviction of the American Medical Association and the Medical Society of the District of
Columbia for conspiring to obstruct the operation of Group Health Association, an early
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HMO-type plan here in Washington, D.C.? In that case, the associations initiated
disciplinary actions against Group Health Association staff physicians, imposed sanctions
agains’ doctors who consulted with Group Health Association physicians, and took various
actions against hospitals that permitted Group Health Association doctors to practice at them
- all in an effort to prevent GHA from providing an alternative to fee-for-service practice.
Unfortunately, a great deal of similar activity still occurs today.

Competition has enabled managed care plans and other new forms of health care
delivery systems to provide all consumers with high-quality care through alternatives to
traditional fee-for-service practice. Competition between health plans, for instance, has
encouraged innovation, enhanced quality, and increased efficiency in health care delivery.
Similarly, greater use of selective contracting and competitive bidding generates efficiencies
and improves quality, as providers vie to demonstrate the value and dependability of their
services.

Today's health care marketplace demonstrates that existing antitrust laws promote
procompetitive collaboration by providers. For example, a recently released study of the
American Medical Association reports that 33% of physicians are involved in medical group
practices, compared with 18% in the 1960s.> Joint ventures among hospitals to purchase,
operate or market high-technology medical equipment have never been challenged by federal
enforcement agencies. Nor have the agencies challenged joint purchasing arrangements
among hospitals for services such as laundry and data processing.

In addition, most hospital mergers are procompetitive or competitively neutral, a fact
demonstrated by the very few challenges to the hundreds of hospital mergers that have
occurred over the past decade. The Department of Health and Human Services reached the
same conclusion after a three year study to determine if the antitrust laws were "chilling"
hospital mergers. The study concluded that (1) there was no empirical evidence to support
this assertion; (2) the enforcement agencies had made and are continuing to make a
significant effort to educate the health care industry about their enforcement policies; (3)
antitrust enforcement policies do not conflict with HHS’s policies; and (4) it is not necessary
or appropriate on the basis of current enforcement policies to support legislation that would
exempt hospital mergers from scrutiny under the antitrust laws.*

No amount of structural reform in the health care industry will succeed if providers
are organized into tightly knit cartels that reduce output, increase prices, stifle innovation or
restrict entry. Sound antitrust enforcement is the best mechanism for preventing price fixing,
boycotts, market allocation schemes and anticompetitive mergers or joint ventures that can
lead to higher prices for consumers or exclude competitors from a dynamic and rapidly
changing marketplace. Thus, antitrust enforcement is essential to achieve many of the
fundamental goals of health care reform.

Unfortunately, legislation being considered by Congress would protect some of these
types of anticompetitive activity and threaten the viability of HMOs and other alternatives to
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fee-for-service medicine. GHAA is particularly troubled by legislative proposals that create
broad antitrust exemptions that go well beyond existing antitrust law. The wholesale
exemptions it establishes are completely unjustified.

The fact is the existing antitrust laws have benefited health care consumers by
removing obstacles to the formation and expansion of HMOs as an alternative to fee-for-
service medicine. For example, challenges have been brought against professional society
ethical rules and "self-regulation” that prohibited contracting with managed care plans,’
denials of hospital privileges to doctors affiliated with HMOs,® restraints by dominant fee-
for-service payors on physicians affiliating with HMOs,” and combinations among providers
to force higher reimbursements.' The enforcement agencies have also challenged
conspiracies to obstruct utilization review programs,® and boycotts and other conspiracies to
maintain prices or force increases in reimbursements.'

SOUND ANTITRUST ENFORCEMENT
WILL HELP RURAL AMERICANS

Antitrust enforcement has played a significant role in keeping markets open to HMOs
by stopping conspiracies to boycott or price fix, or by preventing the unlawful use of market
power by provider groups to exclude HMOs from health care markets. We expect antitrust
enforcement to continue to play a critical role as HMOs enter new communities. This will
be particularly true in rural settings, where HMOs face many difficult challenges because
rural Americans often live far away from providers and major medical centers. Rural
populations are generally older and have lower incomes than their urban counterparts; their
demand for medical services is high while access to providers is more limited.

HMO providers, however, have treated the challenges in rural America as
opportunities rather than obstacles. In 1990, 301 HMOs served both urban and rural
counties and 15 more served only rural counties. Some HMOs are expanding into these
areas by using a "hub and spoke" approach, establishing their own clinics or contracting with
independent physicians and hospitals in small communities so that members can obtain
primary and secondary care from local providers. Specialized care and a wider range of
physicians and therapists are available in the "hub" location. Other established HMOs have
provided the start-up capital to finance new clinics, and have recruited providers to staff the
clinics. Often, HMOs contract with visiting specialists or use staff from other facilities to
provide back-up services for local physicians. Some examples of HMOs that successfully

serve rural areas include:

*Heart of America® HMO in Rugby, North Dakota is in an area surrounded by farms -
of 6,000 to 8,000 acres where many families live miles away from their nearest
neighbors. The region's reliance on farming, ranching and small business is reflected
in the fact that almost half of Heart of America’s 3,500 members earoll as
individuals. Heart of America provides health services through a contract with
Rugby's Johnson Clinic, a facility that operates four satellite clinics throughout the

3
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area. To meet the health care needs of its members without hiring excess staff, the
HMO uses a wide array of medical providers: physician assistants offer many primary
care services; internists and a surgeon serve on staff; University of North Dakota
medical students do rotations at the facility; and Heart of America contracts with
specialists on a part-time basis.

"Lovelace Health Systems” is based in Albuquerque, New Mexico but it is expanding
into rural areas of the state. This 142,000 member HMO has established a 24-hour,
toll-free "hotline” that is available statewide. Each day about 200 callers speak with
registered nurses who provide health care advice, information about community
services, and direct tie-ins to state police and emergency response services. All
Lovelace providers are linked by a common data base that makes patient information
available at all sites, and on-line transmission of electrocardiograms and X-rays makes
it possible for specialists to interpret test results for rural primary care physicians.
Lovelace also has a rural "immunization van,” a cooperative project of the HMO, the
state health department, and New Mexico's first lady. The van visits schools and
churches in more than 20 small communities to provide immunizations in areas where
there are no health care facilities.

"Healthsource Maine", a federally quafified HMO owned and operated by
Healthsource, Inc., is based in Freeport, Maine. Healthsource Maine enrolls 53,5M
members and serves the entire state of Maine. From 1988-1993, Healthsource Maine
was involved in an alliance with the Robert Wood Johnson Foundation and the State
of Maine in the MaineCare Demonstration Project, a public/private collaborative
model to extend health insurance coverage to uninsured small businesses and the self-
employed in rural Maine. Sponsored and administered by the Department of Health
Services, MaineCare was a successful four-year pilot program offering comprehensive
coverage through a contractual arrangement with Healthsource Maine. Through a
combination of premium subsidies, careful benefit design, active utilization review
and sophisticated pricing arrangements with providers, MaineCare succeeded in
providing quality, appropriate care, and containing health care costs. MaineCare
appealed to the targeted population through cooperation of employees, employers,
hospitals, physicians and state government.

These and many other innovations in rural health care delivery have been
implemented within the framework of current antitrust laws. In other words, cost-effective,
efficient and procompetitive arrangements are occurring.

GHAA recognizes the health care needs of rural America for new services delivery
systems, new providers, and new investment. You will note, however, that for these efforts
to be successful, it is necessary to bring together many types of non-physician providers.
Collusion by competitors works to freeze in place the status quo and often prevents new
entrants to the market -- an outcome no one desires.
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For example, over the past decades, there have been many efforts by provider groups
to prevent non-allied providers such as nurse-midwives from participating in various health
care delivery systems. Rural communities need to both expand their current effective
utilization of non-physician providers, and attract and retain greater numbers of physicians.

Sound antitrust enforcement has broken down many of these barriers. The future
success of these efforts, however, will be undermined if anticompetitive activities among
health care providers are allowed to obstruct the ability of HMOs and other managed care
plans to contract selectively with providers, or to hinder plans’ cost containment efforts and
quality assurance objectives. ' -

) HEALTH CARE POLICY STATEMENTS

In the past, GHAA has supported the enforcement agencies’ efforts to clarify their
enforcement policies and intentions. This need for knowledge and greater understanding has
been particularly important for our rural members who often cannot achieve efficiencies that
their urban counterparts enjoy without mergers or joint ventures, but may be uncertain about
activities that are permissible under current law. Thus, we were pleased when the
Department of Justice and Federal Trade Commission jointly announced their antitrust health
care policy statements last September,'! which, along with their many public speeches and
statements, have given our members and, we believe, all providers, a clearer understanding
of current enforcement policies and the kinds of activities they can safely undertake.

From our perspective, the Policy Statements are unusual for at least three reasons.
First, they are industry specific, offering health care providers guidance tailored to their
unique circumstances and concems. Second, they create "safety zones® that assure providers
that they will not be prosecuted for a wide range of activities, absent "extraordinary
circumstances.” This is particularly beneficial to rural providers who might otherwise be_
hesitant to engage in joint ventures that produce efficiencies or new services because of their
uncertainty about the antitrust laws. For example, the hospital merger safety zone is
specifically targeted to small, rural hospitals that are unlikely to achieve the cost-saving
efficiencies that larger hospitals enjoy without merging.

Third, the Policy Statements for the first time commit the enforcement agencies to
respond to requests from the health care community for business reviews or advisory
opinions on prospective transactions in 90 days regarding any matter addressed in the Policy
Statements, except requests relating to hospital mergers that are outside the safety zones.
Thus, even if providers remain uncertain about whether their proposed activities fall within
the safety zones, they are guaranteed an answer from the agencies in less than three months.

These Policy Statements are also important for another reason. They not only help
remove enforcement uncertainty, but they have opened an important dialogue with the
industry that must continue. This dialogue and the enforcement agencies’ commitment to
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issue additional policy statements when needed will enhance the responsiveness of all
concerned to the realities of a changing marketplace.

LEGISLATIVE EXEMPTIONS

GHAA opposes any policy or legislation that would make it harder to challenge
anticompetitive combinations or agreements among local health care providers, whether
organized informally or through cartels, joint ventures, networks, associations or mergers. If
S. 1658 and similar provisions in S. 1770 are enacted, the ability of enforcement agencies to
be responsive and flexible will be seriously threatened. These bills raise precisely these
possibilities; they would create broad antitrust exemptions that go far beyond existing
antitrust law without any empirical data to justify the need for sanctioning such potentially
anticompetitive activities. In fact, the legislation would likely undermine the consumer
protections the current antitrust laws are intended to provide -- protections that have also
enabled the integrated health care delivery systems to flourish as an innovative, cost-effective
alternative to fee-for-service medicine.

In short, GHAA opposes any legislation of this type because (a) the antitrust laws
have not impeded procompetitive mergers or jaint ventures; (b) the legislative provisions
would sanction anticompetitive activities; (c) statutory exemptions are inflexible and
unresponsive to changes in a rapidly changing health care marketplace; and (d) some
exemptions would require expensive, regulatory bureaucracies to implement them. The
Health Care Policy Statements issued by the enforcement agencies do not have these
problems. Our-analysis of the legislative provisions in S. 1658 and S. 1770 illustrates these
concerns. '

PHYSICIAN NETWORK IMMUNITY WOULD
INCLUDE ALL PROVIDERS

Both the proposed legislation and the Health Care Policy Statements would exempt
physician networks of 20% or less of the physicians in each specialty who practice in various
geographical markets, but the legislation extends this immunity to all providers."
Significantly, the Health Care Policy Statements require joint venture participants to share
substantial financial risk of profit and loss. The safe harbor in the proposed legislation,
however, would cover much more than joint ventures. It would effectively immunize price-
fixing among competing providers based solely on their market share without any
consideration of whether the joint venture has a procompetitive purpose, would raise prices
above competitive levels or would prevent the formation of other joint ventures.

The harm to consumers and managed care plans from such an exemption cannot be
underestimated. In short, it is a license for 20 percent of the competitors in a market to fix
prices, boycott or divide the market. Such illegal joint ventures would become common
where they involved less than 20 percent of the market, and would directly impede the ability
of managed care plans to contain costs and enter new markets. One could envision the

6
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possibility of five separate cartels existing in a market to negotiate with HMOs and other
payers. The impact from such anticompetitive activities would be exacerbated in small
communities. HMOs would have great difficulty contracting with providers without facing
boycott threats or price-fixing conspiracies.

S. 1770 permits a "good-faith” standard setting and enforcement by any medical self-
regulatory entities such as hospital boards and medical societies, unless such activities are
done for "financial gain."'* In contrast, the Health Care Policy Statement allows only
physicians to collaborate to provide data to third-party payers and set practice parameters,
and specifically exclude boycott threats and fee-related information from the safety zone.
The history of the health care industry is replete with examples of boycott threats by
physicians who, in the guise of "standard setting” or "quality control,” have attempted to
coerce managed care plans into meeting their demands. When physicians and other
providers have the unrestrained authority to dictate standards and engage in enforcement
(disciplinary) activities, the possibility of anticompetitive behavior increases substantially and
innovative modes of practice such as HMOs and other modeis of managed care can be
suppressed. Some hospitals have used peer review processes to deny privileges to competing
practitioners where the denial was unrelated to quality of care issues. Thus, the proposed
legislation’s failure to prohibit these practices significantly expands the Health Care Policy
Statement’s safety zone (as well as existing law), undermining the ability of managed care
providers to implement cost-saving practices. .

IMMUNITY FOR SHARING PRICE INFORMATION

Both the proposed legislation'* and the Health Care Policy Statements would exempt
participation in third-party surveys on prices and employee compensation if the data is at
least three months old and the results are aggregated before dissemination to shield the
identity of any particular survey participant. These aggregation and age requirements
standing alone are inadequate to prevent signaling or other attempts to fix prices; therefore,
the Health Care Policy Statements include several other safeguards. The safety zone in the
Policy Statement includes only hospitals, rather than all providers. In addition, at least five
hospitals must participate, and no single hospital can contribute more than 25% of the data.
This removes the possibility of two-party surveys that would reveal the other party’s data, or
very small samples in which the identity of the survey participants could easily be
determined. These precautions are especially important to the formation of new HMOs and
the expansion of existing managed care plans that depend on competition among provider
groups to negotiate prices. Under the proposed legislation, with fewer safeguards and no
limitations on the providers that can participate, there would be a significantly greater risk
that the surveys would be used by providers to exchange current and future price and cost
information. Activity that has substantial potential for raising health care costs.
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IMMUNITY FOR HIGH-TECENOLOGY JOINT VENTURES
AND EXPENSIVE SERVICES

The proposed legislation would significantly expand the protection accorded these
types of joint ventures to all providers without any evidence that such broad protection is
needed or justified.'® This is particularly true in light of the enforcement record in this area
where there have been no challenges to joint ventures between hospitals. A Health Care
Policy Statement has been issued dealing with high-technology joint ventures that should
encourage such undertakings.

The proposed legislation also permits joint ventures for the provision of costly
services in addition to equipment, but the services intended to be exempt from antitrust
enforcement are undefined. This expansion is not only vague, but there is no evidence that
the development of innovative or costly medical services has been impeded by the antitrust
laws. )

HOSPITAL MERGERS

The proposed legislation permits mergers of hospitals with fewer than 150 operational
beds,'” while the Health Care Policy Statements place the limit at 100 licensed beds. In
addition, the inpatient census under the legislation must be less than 50%, while the Health
Care Policy Statements require an average inpatient census of less than 40% over the three
previous years. An expressed intent of the Health Care Policy Statements is to permit
mergers among small, rural hospitals where demonstrable efficiencies can be realized
that otherwise would be impossible. For example, if one of two rural hospitals is failing or
they both have a very low patient census, cost savings from consolidating in-patient medical
services in one facility and out-patient services in the other would eliminate wasteful
duplication, inefficiency and benefit consurners.

The proposed legisiation, on the other hand, substantially broadens the class of
transactions covered by the exemption. The legislation would cover far more than the
special problems of rural, inefficient and economically strapped facilities. The use of
operational rather than licensed beds and higher census rates allowed under the proposed
legislation would significantly expand the safe harbor to exempt hospitals that could be
viable without merging. The effect of the proposed legislation would be to move toward a
general exemption for hospital mergers without requiring any empirical evidence that they
are justified.

IMMUNITY FOR "GOOD FAITH" NEGOTIATIONS

The proposed legislation would protect "good faith" negotiations to organize or carry
out any of the activities in the safety zores, even if the negotiations are unsuccessful.' The
Health Care Policy Statements have no corresponding exemption, for good reasons. First,
there is no evidence that it is needed. Parties have been able to form legitimate,
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procompetitive joint ventures without this provision and without scrutiny from the
enforcement agencies. In addition, it raises the serious likelihood of sanctioning sham
negotiations that are characterized as unsuccessful efforts to establish legitimate joint
ventures, but in fact are little more than collusion to set prices or divide markets. The
potential negative impact on managed care is evident. The proposed legislation contains no
notification requirements, so the ability of the enforcement agencies to monitor such
"negotiations” would be severely inhibited. Thus, parties either could engage in
"negotiations™ privately, or, if questioned by the enforcement agencies, rely on the "good
faith" safe harbor to protect themselves from scrutiny or investigation. The effect would be
to create an exemption that encourages collusion.

ADDITIONAL SAFE HARBORS MANDATED

The proposed legislation requires the Attorney General to solicit public proposals for
additional safe harbors, determine whether they meet the criteria specified in the bill, and
explain her decisions to Congress - all within 180 days of enactment.!® Within the following
180 days - merely one year after enactment - the proposed legislation states that the Attorney
General "shall” promulgate additional safe harbors. If additional safe harbors are justified in
the health care industry on the basis of experience and economic analysis, however, the
enforcement agencies already have the discretion they need to issue additional Health
Care Policy Statements or to amend the current Policy Statements to meet the legitimate
needs of providers and consumers.

REQUIRED CERTIFICATION OF COMPLEX TRANSACTIONS

The proposed legislation would confer antitrust immunity on providers who obtain a
certificate of review from the Attomey General.® A certificate would have to be granted if
the proposed activities meet the criteria specified in the legislation and the benefits of the
venture outweigh its disadvantages. If the Attomey General does not make a determination
within 90 days following receipt of an application, it would be deemed to be approved. This
“negative option scheme® would overburden the Department of Justice with an
expensive, bureaucratic process that would divert its limited enforcement resources. As
a result, the Attorney General could be forced to certify complex transactions and activities
without adequate consideration of their economic effects to the detriment of managed care
plans and consumers. Further, large, highly complex hospital mergers or other transactions
that generally take more than 90 days to evaluate could effectively become immune from
antitrust scrutiny because the analysis for such large transactions would be impossible to
complete under the unduly restrictive time constraints.

ELIMINATION OF PRIVATE ANTITRUST ACTIONS

Under the proposed legislation, joint ventures that are disclosed to the Attorney
General would be subject only to Rule of Reason analysis and actual, rather than treble
damages if their activities are later challenged.?’ In addition, the losing party in a civil
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action would bear both the cost of the suit and attomeys fees. This special treatment is
extended to provider joint ventures that file no norification at all if their members share
substantial financial risk ¢nd limit the proportion of providers, or of the specialists in the
relevant market, to 50 percent for nonexclusive and 35 percent for exclusive
arrangements.?

While not creating an outright exemption, this "special treatment”® provision
effectively immunizes the health care industry from private aatitrust actions. By raising
the standard of proof (which Is accomplished by shielding conduct such as price fixing
from any possibility of per se condemnation); limiting available damages, and shifting
costs and attorneys fees to the losing party, significant harriers to bringing a private
cause of action are created. HVMOs and other entities representing consumers’ interests
(which are the most likely to be victims of anticompetitive conduct) would be severely
inhibited from exercising their rights under Section 4 of the Clayton Act® to pursue
civil actions as "private attorneys general” to redress antitrust violations, which
Congress originally intended. This is exacerbated by the non-notification provisions which
would enable joint ventures to qualii'y for special treatment without the advance knowledge of
the enforcement agencies. This "special treatment” will reduce the ability of managed care
plans to protect consumers and to prevent provider joint ventures from engaging in illegal
boycott threats, price fixing, and other anticompetitive practices when negotiating with
providers.

FEE SCHEDULE NEGOTIATION

GHAA also opposes provisions like those in S. 1757 (Health Security Act) that would
permit competing providers to collectively negotiate fee-for-service fee schedules with health
alliances.* The proposed legislation wo.ld confer antitrust immunity on providers who
collectively negotiate a fee-for-service schedule with an alliance even if they are not part of
an integrated joint venture.

Although the immunity does not aply to negotiations with health plans or networks,
the proposed immunity could have important anticompetitive implications. First, virtually no
other group of competing sellers can freely operate as a cartel under similar circumstances.
Second, the natural effect of this legalized coliusion will be a rise in fee-for-service prices
with subsequent increased costs to consum:ers for whom HMOs or PPOs are not adequate
alternatives. Third, but perhaps most important, the collusive activity sanctioned in the
newly regulated fee-for-service market poses a significant threat of spilling over into
providers’ negotiations with other plans, thereby increasing providers’ prices to those plans
and to all consumers.

CONCLUSION

Vigorous enforcement of antitrust laws is crucial to preserve and ensure competition
in the health care marketplace. Competition promotes cost containment, consumer choice and
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the expansion of managed care and other innovative approaches to health care delivery that
benefit consumers. There is no substantive reason why competition cannot continue to serve
that role in a reformed health care system. Competition has always encouraged innovation,
which is at the heart of health care reform. The antitrust laws are uniquely suited to promote
these goals while preventing newly created organizations from being exploited as vehicles for
- collusive or exclusionary activity that is harmful to consumers.

Most of the proposed antitrust legislation, on the other hand, undercuts the protections
of current law and enforcement policies without any empirical evidence to demonstrate that
they have chilled or prevented procompetitive collaborations.

Finally, we urge this Committee to consider the essential role of the antitrust laws in
the history of managed care, and to recognize that the future of similar innovations in health
care delivery in urban and rural America will depend, in part, on the continued role of sound
antitrust enforcement. '

GHAA wishes to thank the Committee and the Chairman for this opportunity to

present its views. -
* * * *
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SOUNDING BOARD

MEDICAL PRACTICE UNDER THE
CLINTON REFORMS — AVOIDING
DOMINATION BY BUSINESS

Tue Clinton proposal for health care reform is
k1sed on managed competition, as are the alternatives
cilered by Republicans in the Senate and by a bi-
partisan group in the House of Representatives. So
the odds are good tnat managed competition will be
part of the final health reform legislation, whatcver
changes Congress may decide to make in the rest of
the Clinton proposal. .

Managed competition, as almost evervone knows
by now, means regulated competition among man-
aged-care plans. Under the Clinton proposal medical
care would be delivered by managed-care entities
called “health plans,” which would provide a uniform
package of medical benefits through organized groups
or networks of physicians on a prepaid, capitated ba-
sis. These plans would have to be approved by pur-

chasing alliances in each state or region and, under -

regulations set by the alliances, would compete for
members on the basis of price and quality. Depending
on their organization, the plans would compensate
physicians by salary, capitation, or fees for senvice. To
ensure freedom of choice, each alliance would be re-
quired 1o approve at least three plans, one of which
would permit its members to have a free choice of
physicians paid on a fee-for-service basis. In the price-
competitive market envisioned by the President's pro-
posal, however, group- and siall-model health mainte-
nance organizauons (HMOs).would probably be the
lowest bidders, and independent practice associations
(IPAs) the next lowest. These plans use primary care
physicians as gatckeepers. Plans without gatekeepers,
in which all physicians are paid a fee for service, would

be the most expensive. Since consumers would have 1o’

share the costs with the government or their employ-
crs, the less expensive plans would almost cerwainly
dominate the market — which, of course, is how the
advocates of managed competition believe health care
costs should be controlled.

HMOs and other types of plans that provide tightly

managed care based on gatekeeping have been grow-
ing rapidly during the past decade, and the legislation
likely to emerge from the Congress next year will un-
doubtedly accelerate this trend. An era dominated by
the independent solo practice of medicinc is ending.
Within another decade or so, the majority of practic-
ing physicians will belong 10 organized groups of pro-
viders who will be working on salary for hcalth plans
or contracting with them for delivery of services on a
fee-for-senvice or capitation basis.

Who will own these health plans? This is a crucial
question, and it has not yet been sulliciently addressed
by the Clinton administration or by the public and the
medical profession. Unless preventive measures are
taken, all present signs indicate that most plans will be
owned by insurance companies or other hcalth care
businesses. Under the Clinton proposal, hundreds of*
billions of dollars will be dispensed through the
alliances 10 buy prepaid comprehensive care from
bealth plans. To capture that vast revenue, health
insurance companies are changing themselves into
comprehensive health care companies. New business-
¢s arc aiso entering the field, eager for a share of
what promises to be a huge and profitablie market. To
build neiworks of providers, all these companies
are now aggressively recruiting physicians through the
acquisition of solo or group practices, as well as
HMOs. Many community hospitals are doing the
same thing.

Serious problems arise when third parties own or
manage physicians' practices. In general, but particu-
larly when they are investors, third-party owners of
health plans will have a strong financial interest
in spending as little on medical services as they -
can without displeasing their subscribers. This will
mean not only constant surveillance of clinical prac-
tices by management but also frequent interference
with the decisions that physicians make in individ-
ual cases — a phenomenon with which doctors work-
ing in many HMOs and IPAs today are already much
too familiar. There is also the problem of inappro-
priate, il not uncthical, incentives for physicians

in practices owned by entreprencurial third parties.™

Equity shares, bonuses, revenue withholding, and
other kinds of economic levers are often used by



191

tempts 10 remove this deterrent to the establishment
cf not-for-profit plans.
How could nonprofit physician-owned plans get
staried? In some communities such plans could be
~orgamized by the medical staffs of voluntary hospitals,
perhaps with help from the hospital administration.
In other communities, state or county medical soci-
cties might take the lead. And in some arcas large
multispecialty group practices might constitute the
nucleus of a physician-owned not-for-profit plan.
Physicians should be preparing now for a new
health care system based largely on organized health
plans. Those who are concerned about autonomy and

s THE NEW ENGLAND JOUKNAL OF MEDICINL

professional values should think mice before entening
o arrangements with investor-owned busincsses
and would do well 1o consider the advantages of phy-
sician-managed, not-for-profit plans. They should also
tell their congressional representatives that the new
legislation must pay carcful atienuon 1o the role of
physicians in the health plans. No new sysiem can
succeed unless it encourages doctors 1o funcuion as
trustworthy advocates for their patients, uninfluenced
by the economic interests of the owners of the plans
while still responsive to legitimate cost concerns.

& Women's Hespal

Bosiea, MA G2113 ArnNoLp S. Reuman, M.D.
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N E WS FOR IMMEDIATE RELEASE

from the California Medical Association News Bureau p.0. Box 7690 « san Francisce 94120-7690

CONTAET: O Pou Marena/Print (415 882:5112 © han Lapp/TV-Rodbe [415) 882-5115 N Donietls Wolt/Goverrwment Reluhars (#16) 444-5832
- April 6, 1994 CONTACT: Danialls Walters

.FOR IMMEDIATE RELEASE (916)444-5532

CMA RELEASES STUDY ON HMO PROFITS AND ADMINISTRATIVE COSTS
UNVEILS LEGISLATIVE PACKAGE OF MANAGED CARE REFORMS

SACRAMENTO - The California Medical Association todsy relessed & comparative
financlal summary of health plans licensed in California. The financial summary outlined the
profits and administrative costs of Califixrnia health plans for tho fscal yesr 1992, (The complete

" study is aztached.) )

. Thas CMA study shows & vast differential betwoen health plans. Kaiser, California’s largest
heslth plan, utilizes only 4.7% of the premium snd investment dollars on administrative costs,
whﬂeWcﬂpoithNMh&(tmbd_dinyothquofCaﬂfuﬂl),mamnd
iargest baalth plan, uses 30.9% of such revenuas for administrative costs and profite. '

’ *As bealth care is incressingly delivered by mansged care systems it is important that

. consumers, policymakers and the employers (who are for the most part paying the premiums)
understand the full fiscal picture of the companies they aro entrusting with their care, * said
Staven Thompson, CMA vice-presidant of governmant relations. "Thia study is the Sirst step in
analyzing how overhaad and profit of HMOs and managed care plans msy impact the actual
delivery of bealth care.* . '

*California business and consumers sre under the impression that anmual premium
increases are the result of incressed medical cots. This summary shows this not to be tho case,”
continued Thompson.

. The CMA study provides the background research £or part of the CMA's loglslative
* package of managed care reforms (Seo attachod summary). Assembly Bill 3801 introduced this
year by Assemnblyman Burt Margolin, the Chairman of the Assembly’s Health Committes, would
fimit health plan profits and sdministrative costs to 15% of the premium collected.

In addition to AB 3801, the CMA managed care reform package includes legislation to
provide due process for consumers and providers denied services by health plang and & bill to
. establish a state panel to determine which experimental treatments should be covered by health
plans.
The data for the CMA study was gathered from various public sources, predominantly
" reports filed by the plans themsalves with the state Department of Corporations and the federal
Securities and Exchange Commission, and annual reports produced by the plans. Also included in
the CMA study is & chart providing examples of executive compensation packages gathered in
conjunction with the other data.
The California Medical Association is a voluntary, professional association of physicians
dedicated to the health of Californians.
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Piscal Sammary:
Kanox-Kesns °lan Expenditures
AB 3301 (Marpelin)

As the public becomes more familiar with the concept of managed care, there i3 increasing
interest in health plan expenditures—particularly in light of recent court cases involving denial
of cars. The expanding volume of acws articles addressing such issuss as bealth plan
mergers, restructurings or conversions, ‘non-profit’ vs. ‘for-profit’ status, and above all,
whether these business decisions impect the actual delivery of health care serves to further
stimulate this public interest while {llustrating the pressing need for reliable dats that makes
sense of thess new developments in the managed care industry,

In response to this data gap, the California Medical Association sought to gather as much

information as possible regarding the fiscal activitics of Knox-Keens plans. Thus, the data
gathered for this report came from & varicty of sources:

. .
nensd e, 128!

HeAltn M nization Finencial Renart of A Tairs and onditions. as

submitted by all licensed plans to the Departmaent of Corporations for fiscal year 1992,

2. 1992 Shazeholder Proxy Statemegts, provided by publicly traded plans,

3. 1992 Securitics and Exchangs Commiagion's 10-K Forms, provided by publicly traded
plans.

4. 1992 Anopal Renorts :

S. The CAHMO (California Association of HMO2) 1991 Profils
6. Independent Audits . -

7. Conversstions with Plan reproscatatives.

All of the data presentsd in the following charts is for fiscal yeer 1992; complete data for
fiscal yoar 1993 is not yet available. If any of the dats presentad ia in arror, the ecror liss with

the reporting to the extsnt that all data iaed for sheas charts has besn fummished by the plans.

The Department of Insarance does not require dissbility insurers (indenmity plans) to report
data comparable to that which is required of Knox-Kosne plans by the Knox-Kesns Act,
therefore it was not possible to evaluste the financial performance of dissbility ingurers at this

stage of analysis.

Tables
Table 1: *Comprehenaive List of Full Service Knox-Keene Plans and Public Pre-Paid
Health Plsns”®

Table 2: "10 Highest Medical Loss Ratios"

Table 3: "10 Lowest Medical Loss Ratios”

Table 4: "Noo-Profit Plans®

Table 5: "For-Profit Plams®

Table 6: "Examples of Exscutive Compensation Packages”
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Flcal Summary: Knox-Keens Plan Expenditures
Full Service Knox-Keene Plans and Public Pre-Paid Health Plans

FY 1992
|t | o | oy T o |
Ao W!:;N\ Plens of Northern ~ 105.118" For proft 6% Lo% %
&’w i Pacs of Southern 29,774 Forprofs 82.9% 3% 10.8%
mﬁ‘ Hoalth Plass of $4a Diego, 51,800 Fosprofh 23.0% 14.6% 0.5%
AsbertMad Haalth Pl 25,97 fpting 9% 175% 123%
Btde Croes of Calforle mae | Neadel 924% 1.9% $3%
R e e
,,.;. Shield Leosey | Nl 88.6% 12.9% 15%
qh?\mm California, 173,586 ';;1"5? "% 19.5% 23%
mmmmw $1,493 Toshobe | ssm 103% 12%
a*m-muymn- 6470 iy 20.6% 162% 32%
CIENA Hoalth Plan of Southars 56329 Por hrodh %1% 13.0% 03%
; Hoakh Plas/ Prered 2,095 Noorpro 2.0 3.4% (14%)
cllunnhy Haalth Group DN i 7.5% 2.7% 1L9%
Cc!lmky Hoalth Plaa 134 vy a24% 6% 61%
m Costs Couaty Medical 1,904 N, | mam 51% (0.4%)
N, Loc. s Forrom B% 1% 33%
Fquadatios Health 303,088 Ty 753% 16.6% 82%

¥ |merMed Health Plan was acyuired by Foundation Healdh ia 1992.

'Ltmwwnmdmm«w Por the putposss of this mbls WellPolal has bess separnted trom Blve Cross dbased oo
records flled with the Securitias Pxchange Commlasion by WellPolot

* Aoms Hoalth Plans of Northars Callforais merged im0 Astna Heaxth Plans of Southers Califersia, lnc. ia 1993.
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Heslth Ple ) pet e, 1) %-Reveans %-Revesue “~-Reveass
| . Rarolow | 1), Licsased | Medieai Cary | Adminitatios | Prede Lacoms
Fresdom Plan, Iag. 11,490 iy 7% 179% %
Hoalth Nt 865,474 oy 80.0% 149% %
Non-Profh
Hoalh Pias of the Redwoods 81,620 P $7.0% % %
HMO Callfonia,
{foermerty) Orsesar Sowth Bay 2837 i 20.4% 15% %
Hedlth Plan
| Noo-Profit
LoarValloy Houlth Plan w2 prihs % 11.6% 1A%
I
Kalser Poundation Hears Plaa, lae. | 4706924 | NosProlie 95.3% 3.4% 16%
Lithguand, Loc. 116,880 Mryite 0.8% 2.0% 12%
‘ Por-Profit
Maziowre 101,308 frpbys 5% 129% 3%
WW“ 02 | Tobek 76.4% 18.0% %
Tor-Profit
N-}nnmrm 32,667 by 0.1% 174% 26m
PorProfit
o+mm a4z aiee ] uam ni% )
%am 2139 ',,";’,;,‘," 1.6% 1% 5.1%
Haalth Care Plas of Por-Profit
e “5374 briviio .I1% 15.3% 168
q+mm for Heaih 168434 y ,‘,“;‘m“‘ 804% 12a% 20
| Non-Prafit
Scun Hoalth Plaa o151 foo-prod 1.0% 24% 0.6%
st%-pmn-‘ 14,500 rvibun NA NA NA
TalisCaru of Culitbrnls, Inc. For-Profit
(foamerly) Lincola Natioaal $8.000 1271786 ni% 1% I
TelsCar Houih Plam, lnc. 262,000 by sLI% 120M “on
mm Netwark of 642 vy 1209% 19.5% (44%)
Unlvecssl Core @i by 8.5% 13.9% 260

b
|
‘Jl—hwunwumlmuuumwuuuumm




196

rdemeas

.-. oY PITEIN T Ye-Ravegue *%A-Revease - S-Rnuu
B Fisa Earoliess Dats Licsnsed | Modical Care | Adminstratios | Profit lacome
Wen Helth Foundation, inc. Noo-Profit
Uniod Heieh it 84,097 1o 1% 15.6% 1%
Valiey Houlth Pl Noa-Profit
Saca Clars Vliey Medical Centar ).863 91343 712% 8.0% 0.4%
R
i
!
Public Pre-Paid Haalth Plana
| Noe-Profit
Hedlth Plas of $an Mawo 40,490 Operagional: N/A NA NA
I 121137 .
Sants Barbers Regicnal Health Noo-Profit
Ialdative 35,164 90199 %.1% 6.6% 2.6%
R .

)

Sowe,n. The Health Maiztenance Orgaslextion Flasacial Report of Affairs and Conditions, & submitted to the Deparunant of Corporsticns by
Mm«mpufuwyuxm.mmumm1urmworwummor
Astive Plaar; public sanual reponts; CAHMO 1993 Profil; indepandant suditoc reports; Kaox-Kesne plan 52d public pre-pald health plea
foprasentazives.

t
)

|

lmmuhMMamenhﬁnManu Department of Corporstions FY1992 Asaual Health
Matnsuanos Organization Fissacial Report of Affairs snd Conditions, Report é~Asma Health Plass of California; Astar Plans of San Diego, lac.;
wmmmum«mnmmwmwmm Canmrul Valisy Heals Piag, Inc; Qh..
Health Plan; CIGNA Health Pias of Southern Californis; Coast Heshth Plan; Community Haalth Group; Community Heuth Pl
MMWWFMMPMM%MN&NM«&MMO&M

ioweValley Heaith Pisn; Kaiser Foundation Health Pian, lsc.; Lissgoard, as.; Maxiesrs; MulL iy Healthoers Netwark of Californis; Naticsal Health
Plang] Omat Hoale Plan; PacifiCars of Califorala; Prodestial Health Plaa of Califoraia, lac.; Quai-Med Plans for Haelth; Scua Health Plan
TaksCare of Californis, lac.; The Truvelers Haalths Netwark of Californis, inc; Universal Care; Valley Health Plas; ssd Wems Health Poundasion,
FY 1593 Ansual Health Maistenanos Organizttion Finanelal Report of Aftairy and Condidess, Five Year Hisorical Dem Forme— FHP, lac.; FY1992
Socwrites and Bachangs Conzmission 10-K PormwWellPoiot Heslth Networks, lne., Plan Reproseniatives—Haulth Plan of San Matso; S

73 Ragicaal Health Initiative; xad Sharp Health Plen.

2. Toml revenus, total medical sxpenss, total adminisrative axpenss, and ttal income Sgpures for Blue Cross of Califioraia and Blus Shisld were
taken from theit 1992 sonual reporta. !chm&dhﬂhhﬂhwﬂmw-ﬁdmwmnm
and wal proly
wmmmmmzdwdwnlmwwmmwrwm«
Afhifs end Coaditions.

Mbdicare *pam-through® revesoss and expenditures have bews subtrectad from the total revenus of Blus Cross of Califorals sod Bloe Shisld
whmlh-cpu-nuhalm&mdwmmmum
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AB 5801 (Margoun)

[ 1976 the Legiilatre eoactad the Koox-Kess

Act, which established ¢ regulstory fremework to licenss

zpadmpmm«ou Tho fadersl government, &t

cme, wis developmners grasms to the

crestion of not-for-profit HEMO's. Mmmh

tredition of pot-for-profit peyer stanus, prompund sigaificant
growth in this ares.

Taday, thers are 37 liceased Knox-Kemw plang, e
oot all are strictly EMOu. In (980, 84 parcent of all liccnsed
plans ware not-forqarofit todey, ices than 35 percent are not.
for-profit...and public agmcios operms ¢ of the 14 not.for-
profit plane. Of the 23 for-profit plans operating today, §
ware initially licsnsed a2 not-for-profit plans. Six of the
apmﬂ-mpbwvum

+ The eriginal Koox-Kecoe Ast did not savision the
phenomencn of comversics of restructunag of placs to for-
profit ptstin.  As the RMO indurry moves (ncroasingly
towxrd for-prafit status with & larpwr presence oo vanious
stock markets, it is fmportant 10 understand the penaral
implicetion of this twnd,

‘ With s “"set” capitated premium, lest, not more,
utilization is the econcnic driver; profits sccros if less care
i rendered. A substantial portion of evary pressiom dollar is
sipboned off for administretion and profits.

Incrensing pressore an for-profit HMOs 1 show s
bottoen-ting 10 Wall Strast irvestors dessands that

lcpl protections be creetsd %0 eamwe that Californis
coomxuers and txminces will ryceive the medics! cars their
mm-“u.rou-.u-hud

o dewresse in ackministrative conts. fn face; just the oppasits
:mdm-anmumm
to

Ows rosswrch incicatss that camier lossatios rnge from
69% to 95% 1 Califoma  Although ere has been
considarsble debase over nisiag health care coety, very Litie
attentan has boan prvee 0 the hundreds of enllions of
dollars spent an profits sad overbead by camars n the past,
Recemtly, however, thare has besn some focus on this 1ssus
For example, CALPERS' 1.1% rechucoon i health cars
premazns for 1994 involved o review of kigh profits:

‘Looking at the wery ‘robust’ profit
performance of owr forprot plans, 1t
appeared that thers was room for premium
concessions. In addition, corporats officer
compensation levels were also reviewed and
there too was room for belt Ughienmg.”

Februry 9, 1994,

In addition, the Hoslth Insorence Plas of Californis
(HIPC), the state snall-empioyer pool, also reviews madical
loss-ratios as part of its comtract nogotiations with health
plans.

We we concwned that with the two lurpest
purchasing pools uting this deta, health plans will cost-¢kift
to other purchasars. Wo baliove that thare whould be
mininusn standards for adaxicistrative costs and profits.

The Koox-Kems Act already provides for »
lindtation of 15% on sdministretive costs. Health and
Sepry Code Secticn 1378, Tie 10, Califormia
Adwinistrazive Cods Section 1300.78. Becstms the Knox.
Komm Act did oot exvision the growth of for-profit plans, the
dafinition of " administrative costs® doss oot inclads profits.
Thus, AD 380] updams the definition of *admisistrative
costs” 10 also incinds profits.

AB 3301 would require plans to reten 83 cants oat
of every premnisn doliar 1 the consner ia medicsl secvices.
Qurrenly, the retorns rge from over 95 ocnes on the dollar
(Kaiser) 10 69 canta on the dollar (the Blue Cross for-profit
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CMA'S 1994 MANAGED CARE REFORM LEGISLATION

CTILIZATION REVIEW
STANDARDS

6B 1348:

SB 1348 by Senator Dan McCorgquodale (D-
Modesto) is co-sponsored by the Californis
Psychological Association and would establish
minirmum sandards for vtilization review in
health plans.  SB 1348 would require Knox-
Keene health plans to disclose to the state, their
earollees and to providers uader contract with the
plan; the procedures the plan uses o authorize &
particular health care sarvice and utilization
guxdehnu the plan uses to the determine
sppropriste Jevel of care required for
reimbursement purposcs. SB 1348 would also
require every plan to establish and maintain ¢
system o process and resolve & grievance by a
provider toward s plan.

|

|
AB 3801: LIMITATION ON PROFITS

' AND ADMINISTRATIVE
COSTS

AB 3801 by Assemblyman Burt Margolin (D-Los
Awﬂa)mddnqummxm-xmhw:h
carejservice plan and disability insurer to limit
-dnﬂmmmmmhwlspmof
the premium dollar and return 85 perosnt to the
consumar in benefits.

|
uzus: TAX CREDITS FOR SMALL
| EMPLOYIRS
ABZIGSbyAumnymBmMom(R-
Oceanside) would provide tax credits for amall
employers if they provide bealth ingurance to
their employees through the Health Insurance
run‘ofcuttomu(mm-.poam
pw&wnapool)umvohmuyhahh
aliances. The bill is currently a “spot” bill
anbmumendmm

AB 3571: EXPERIMENTAL

TREATMENT PANEL

AB 3571 by Assemnblyman Burt Margolin (D-
Los Angeles) would require the Departments of
Ingurance and Corporations to jointly create a
cost-benefit panel which would establish
standards for disability insurers and health care
servioe plans 1o use in assessing claims ang
requests and to consider whether particular
procedures, services or drugs may be excluded
from coverage because they are considered
experimental or not medically necessary. The bill
would also require the Department of Consumer
Affairs and the State Department of Health
Services to entablish a scientific policy panel to
edvise the con-beanefit pane! regarding the
sciemtific efficacy of health procedures, services
and drugs.

SB 1832: OMNIBUS MANAGED CARE

REFORM BILL

SB 1832 by Senator Marian Bergeson (R-
Newport Beach) includes the provisions of SB
1348 and AB 3571, Inaddition, SB 1832 would
aliow patients to select 8 Ob/Gyn to provide
primary care, and would set response time
requirements for trestment approval by health
plans in medical emergencies.

ASSEMBLY RESOLUTION ON HEALTH
PLAN REGULATION

Assemblyman Phil Isenberg (D-Sacrarento) will
introduce & resolution to request the State
Auditor Genaral to do a study of the regulstion
of bealth plans in California and the feasibility of
consolidation of the regulatary structure.

FOR MORE INFORMATION CONTACT:
DANIELLE WALTERS (916) 444-5532



Fiacal Sumaary: Katx-Keehs Plis Expenditures
Examples of Executive Compensation Packages

An‘lhu “

FY 1992
[ Pesitivn " Mame Cob ot Ravenss | % Totad Rovemee® |
Compeasation’ (n nlbans) Medical Enpense
Foumdstion el Corporeivn. | Presibent, CBO Dusied D. Crowley I se7 753%
CIGNA Cuperative Chulon of e Bl Wikon I1. Talor £2.91,006 ) ™
I:‘""‘-""""."' x;’;,‘"‘" Ragar F. Grouves $1.950.437 $1217.1 0s%
Welltolat e .
s ‘m a0 Lowmesd D. Shontlir 03779 n2s2 oI
PociCare of Coliussla Presldnt, CBO Touwy Hurshuxn .74 13139 ™
Tha Touvelars Corposation o—“gm Rbwasd 1. Budd 197,029 92 1209% 1
Imwnm—nm m::;"" Ressld E. Compton .77 s % |
Iq-uuu “-m‘go""" Malik 34 Hosn, M. s30T D138 20.0%
. | P tentivnst Owpossion. | Prackteet, CPO Wastoott W, Prive I $365,900 $16169 5%

Sowresx 1992 Praxty Sutumsnt to Sharehalders® _mummmmmwmr—u—mﬁm Hosbh Nat

w“mmdoﬂ*wm

! Ok compemsntine docs aet inchuded persesal income
M.ﬁ.MMHM)h

r

1992 Seowhiss aad Exchangs Commissien 10-K Pevm: WcPPolat Mashh Netwenk, fac.

firom stock optivus, which sve ussally viduod o Sandreds of Shoumnds of doliars. For cxample, the steck optisns
1992 weae velusd ot apprenimuicly $300,000 00 (low catmate).

661
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FUCSE! Suatut™! Auva-scovde MVien Epeditires

For-Profit Plans
FY 1992
- I
%-Revesne %-Revesue %-Reveane
Haalth Plus TaxS8eatws | pfogicaiCare | Admiitration | ProftIscome

Astos Health Plang of Californis

o sod Sowtou, Californis) Por-Profht 8% 6.3% 9.1%
Aets Health Plans of Saz Diego, [ne. Por-Profit $5.0% 14.6% 0.5%
AmeriMad Health Plag* For-Profit 69.9% 12.9% 12.1%
WellPoint Health Nectworks, Loc.

(robsidiary of Blue Crous) Por-Profit 69.2% 182% 12.7%
CareAmarics Southars Callfornia, [no. For-Profit % 19.5% 23%
Contral Vlley Hoal'h Pian, Inc/ ValuCare Por-Profit 86.9% 103% 32%
Chiswe Community Health Plaa ForProfit 80.6% 162% 1.3%
CIONA Health Plan of Southern Californla For-Prof "% 13.0% 0%
FHP) Ine. For-Profit 0w 13.1% 32%
Pouniistion Health Por-Profit 75.3% 16.6% 2%
Proodom Pla, Inc. Foe-Profit 7% 179% “a%
Haalth Nt - For-Profi 0% 14.9% 44%
HMQ Californis

(~3.,,) e 302 By Houlth Plan Por-Profit 204% 15.3% %
Maxicars For-Profit 8% 123% 5%
Matte Healthears Notwork of Califrais Por-Proth 76.4% 18.8% 1%
Natidoal Health Plans TorPretk 0.1% 174% 2.6%
Ouwa{ Health Pian Por-Profit 5a% 18.1% (9%
PacifiCare of Californis Por-Profit 1% 113% 5.1%
Prodential Health Cure Plan of Califoraia, lnc. | For-Profit (TRL™ 153% 31.6%
Qual{Mad Plans for Health PornProfit 80.4% 17.1% 2.6%
TeksCiws of Californla, Lnc.
(tormarty) Liseoia Netissa PorProfit 1% 12.7% s2%
TakeDiwe Hoalth Plan, nc. . Por-Profit L% 12.0% 9%
The Trivelers Hoalth Network
of Calloraia, Ins PorProfit 130.9% 13.5% (34.4%)

]

Usivarsal Care PorProfit 83.5% 13.9% 24%

Mln: Total revence, total medical cxpense, toml admisistrative expense, d total profit e fr WellPoiat Health

i, 1n¢. ware maken from WollPoint's Sesurities md Exchangs Coramission 10-K Porm for fissal year 1992. Por all
plas incloded tn this shart the same (aRrmation wes takes from the Health Maintsosnce Organlmeios Pisancial Report
uwum-m»umuwwmummuwmxm

S AnerOvied Hoal®: Plan wis acquired by Poandarias Healt ia 1992,

’ ‘h'lMWMnmdllu&udcﬂm Por the Purposss 0f s tadle WellPoint bes besn separsaed from Blus Croms based on
reccrds flled with the Sewurities Exshangs Comenision by WeilPoiat
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Flscal Summary: Knoz-Keeoe Plaa Expenditures

I

Nog-Profit Placs
. FY 1992
%-Reveans %-Reveans %-Reveane ﬂ
Hoalth Plas Tas Status Modical Care | Administretien Iacome
o NSRS
Blus Cross of California Noc-Profit 92.6% 1.9% 5.5%
Blus Shield Noa-Proft 15.6% 12.9% 15%
R P s, Loe. Noa-Profh T2.0% 35.4% (4%
Comeanity Health Qroup Noa-Profit TIS% 20.7% 1.9%
Community Health Plea Noo-Profit 0.4% 11.6% 61%
Coatrs Costa County Madical Services Noa-Profit 7% Lin (0.4%)
Hoealth Plan of the Redwoods Noo-Profit 07.0% L™ 43%
thesrValiey Hoalth Plan Noo-Profit L 06T% 11.6% 1.5%
Kaiser Foundation Health Pian, lnc. Noo-Profit 953% 3.1% 1.6%
iseguard, lne. Noo-Preft 90.5% 0% 13%
oru Hoalth Foundatien, Ine/ - -
Hoakh Ploa Noa-Profit 2I% 15.6% 1%
alley Hoalth Pias/ '
Laa i Valley Modion! Contr Nea-Preft 9a% % 0.8%
Boalth Plas of Son Mateo Noo-Profit NA NA N/A
m‘:"“‘""" Heskk Noa-Profit 20.8% % 2.6%
_

mmwmuwwuummhwqﬁmum

were ima fem Gair 1992 asacal repore. Por the remeinder of e plans I8 e 1abis, Wi revenu, 1008 Medienl expanse, ol

! q—suummmhmummmwmdmu
crq-w-umdmuudnnnmnxm )
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Fiscal Summary: Knox-Keene Plan Expenditures
10 Lowest Medical Loss Ratios

FY 1992
. Houkh Plan Tussune | B | Admiseeeene | P
mw:m Ins. ForProfit 69.2% 182% 127%
AlmeriMed Health Plan’ ForProfit 69.9% 17.9% 123%
Pbundstion Health ForProfit 753% 16.6% 82%
MetLifs Hoalthoars Network of Callfornls |  Fos-Profi 764% 18.0% %
Coenmumity Health Group Noo-Profit 77.5% 20.7% 1.9%
ChreAmerics Southern Califomnia, lnc. For-Profit 782% 19.5% 23%
Ppocdoa Plan, Inc. For-Profit 783% 173% 44%
Natiooal Health Placs Por-Profit 80.1% 17.4% 2.6%
Qual-Mad Plaas for Hoalth Por-Profit 20.4% 17.1% 2.6%
Haalth Net For-Profi - 920.4% 14.9% 6%
e — E——————————

: Totl reveous, total avedicel expense, tota! adminlstrative expsnes, eod otal profit’ income figures for the plans in ths wble
mmmmmmm—um«mum-mnum«
by sach of the plans for fiseal year 1992,

* [ 1993 WoellPoiat was of Blue Cross of Calittrsia, For the of this mdls WellPoins bes bewn ssparsted Srem Blus Cross based oo
mmmuu&"ummwwwﬁm

" ¥ Amerivnd Hoalta Plan was scquired by Foundatio fa 1992.

Fiscal Sﬁmnlry: Knox-Keen¢ Plan Expenditures
10 Highest Medical Loss Ratios
FY 1992

aspa——
- %-Revenas %-Revenue %-Revenue
Hoalth Plas Taz Status Medical Care | Administration | Profit Income
S —__*
Kalser Foundstion Health Plen, Ioc. |  Noa-Proftt 953% 3.1% 1.6%
Blue Cross of Californis Non-Profit 92.6% 1.9% 5.3%
pomm Com Cousty Medieal Noo-Proflt 923% 1% (0.4%)
Lifeguard, Loc. Noa-Profit 90.5% 8.0% 12%
pamma Barbers Regloatl Health Nee-Profit 90.0% 6.6% 2.6%
I
m&m For-Prott 82.6% 0% 9%
Health Plan of the Redwoods Noe-Profit $7.0% L% 3%
Demai Health Pian For-Proft 85.0% 18.1% (4.9%)
CIGNA Health Plas of )
Foe-Profit “™ 13.0% 0%
?ouh-n Callforals
LaserValley Health Plan Noe-Profit 86.7% 11.6% 1.4%
S - -

Sources: Total revenus, total medicel sxpense, total administrative expense, sd 10tal profit/ income Agures for the plans in the table
‘wary takes fom the Haslth Meistenanse Organisstion Flasasial Report of Aftirs and Conditions, as submitied 10 the Department of
I by sash of the plans for fiseal year 1992,
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PREPARED STATEMENT OF MARY LOU STEPTOE

Mr. Chairman and members of the Committee: I am Mary Lou
Steptoe, Acting Director of the Federal Trade Commission’s Bureau
of Competition. I am pleased to appear before you today to
present the testimony of the Federal Trade Commission on the
relationship between antitrust law enforcement and health care

markets.'

There is intense public interest in the various health care
proposals that currently are being considered by Congress. I am
not in a position to discuss any particular proposal; but
representing an agency that for years has been an advocate and
defender of the role of competition in health care, I will
discuss an element that has figured prominently in the
discussions to date -- how the development of managed care and
other alternative health care delivery plans relies on
competition. I will also address the Commission’s role in
protecting competition in the health care sector of the economy
through enforcement of the antitrust laws.

There are two principal points. First, antitrust
enforcement by the Commission has been instrumental in enabling
alternatives to traditional fee-for-service health care
arrangements to enter health care markets in the face of
opposition by some health care providers. Commission enforcement
actions have challenged anticompetitive rules that prohibited
physician affiliation with health care plans, and have halted
organized boycotts by some health care providers against newly
developing health care arrangements.

Second, continued sound antitrust enforcement seems likely
to be important to the success of any competition-based model for
health care markets. Proposals for broad statutory antitrust
exemptions that are now being advocated by some provider groups
could frustrate the drive to contain rising health care costs.
Experience from the Commission’s health care enforcement program
suggests that antitrust enforcement plays an important role in
preventing organized efforts to reduce price competition and to
thwart cost containment efforts.

The antitrust laws have been described by the United States
Supreme Court as the "Magna Carta of our free enterprise system."
These laws reflect a judgment that competxtlon generally promotes
consumer welfare and produces the best mix of quality goods and
services at the lowest prices. The antitrust laws also assure
business people an opportunity to offer their goods and services
in the marketplace, and to have their success or failure
determined by consumers’ preferences, not by the abuse of market

power of other competitors.

1 This written statement represents the views of the Federal
Trade Commission. My oral presentation and response to questions
are my own, and do not necessarily represent the views of the
Commission or any individual Commissioner.
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The FTC enforces the antitrust laws to ensure that
competitive forces will allow the development of health care
delivery desired by consumers. The Commission does not favor one
type of health care delivery system over another. Rather, the
commission endeavors to keep markets competitive so that firms
may offer, and consumers may choose, whatever health care options
they prefer. We do not advocate that consumers choose a managed
care plan over a fee-for-service health care plan. Nor does the
Commission take a position on which kind of health care plan
provides better quality health care at lower prices. Instead, we
try to ensure that each plan may develop and grow as it meets the
wants and needs of consumers. The Commission seeks to ensure
that anticompetitive behavior does not impede the development of
health care alternatives that consumers might «lect to use.

Through sound antitrust enforcement, the FTC has helped
allow market forces to create an environment in which innovative
forms of health care delivery could emerge to compete on the
merits. In that competitive environment, these alternative
health care delivery systems grew as consumers were attracted by
the services or lower prices these plans offered. The concepts
that form the foundation for some of today’s reform proposals
were greatly facilitated by antitrust law enforcement.

Before developing these points in greater detail, however,
let me offer a general caveat. Although the Commission firmly
believes that antitrust enforcement has been and will continue to
be an important factor in allowing for the development of a more
cost-effective health care delivery system, antitrust cannot, and
will not, alone solve the problem of controlling health care
costs. The suggestion is a more modest one: that antitrust has
a role to play in fostering competition in health care markets
ard thereby facilitating other cost containment efforts. The
Federal Trade Commission can and should continue to play a
significant, constructive role in this process.

I. The Contribution of Antitrust Enforcement to the
Development of Health Care Plans

Understanding the role that antitrust enforcement has played
during the last two decades in opening health care markets to new
forms of competition requires an historical perspective. Until
the late 1970’s, most physicians practiced solo, fee-for-service
medicine. There were few alternative arrangements. Even multi-
specialty group practlces were rare, and health care plans that
sought to compete by signing up a limited panel of selected
physicians ‘were meeded by a variety of restrictions. Most
hospitals operated in a similarly independent fashion.

The early forerunners of today’s managed care arrangements
met with opposition. Some physicians who associated with such
plans were the targets of reprisal, facing charges of unethical

2
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conduct, expulsion from local medical societies, and loss of
hospital privileges. 1In 1943, the Supreme Court upheld a
criminal antitrust conviction cf the American Medical Association
and the Medical Society of the District of Columbia for
conspiring to obstruct the operation of Group Health Association,
an early health maintenance organization ("HMO").’ The
associations had taken disciplinary actions against Group Health
staff physicians, imposed sanctions against doctors who consulted
with Group Health physicians, and threatened disciplinary action
against hospitals at which Group Health doctors were permitted to

practice.

Notwithstanding the Supreme Court’s decision, alternative
health delivery systems, and physicians who associated with thenm,
continued to face opposition to their activities. 1In 1975, the
Commission issued an administrative complaint challenging the
AMA’s ethical standards. The complaint alleged that the AMA’s
ethical restrictions prohibited physicians from providing
services to patients under a salaried contract with a "lay"
hospital or HMO, "underbidding" for a contract or agreeing to
accept compensation that was "inadequate" compared to the "usual"
fees in the community, and entering into arrangements whereby
patients were supposedly denied a "reasonable" degree of choice
among physicians. In 1979, the Commission held that all of these
restraints violated the antitrust laws.?

Even after the Commission’s AMA case freed physicians to
affiliate with health care plans, non~traditional health care
plans often continued to face boycotts by providers. While some
providers join managed care plans, and many others compete
against them on the merits, our experience shows that some
providers have engaged in illegal concerted action to resist new
frrms of competition. The Commission has taken action to remedy

2 American Medical Ass’n v. United States, 317 U.S. 519
(1943).

3 American Medical Ass’n, 94 F.T.C. 701 (1979), aff’d as
modified, 638 F.2d 443 (2d Cir. 1980), aff’d per curiam by an
equally divided Court, 455 U.S. 676 (1982). HMOs and other
managed care plans attempt to achieve cost-effectiveness by
limiting the provider panel to those known to provide the desired
quality of care, giving this limited panel incentives to control
costs, and in some instances exercising direct supervision over
the appropriateness of the course of treatment selected. While
patient choice of providers is limited once the patient has
enrolled in such a plan, the existence of these plans allows the
purchasers to decide whether the cost savings the plans offer are
worth accepting this limitation. But prohibitions of
"inadequate! fees or requirements of ‘reasonable" provider choice
can impede the ability of these plans to compete effectively.

3
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alleged conduct such as obstructing hospital privileges for HMO
physicians! and boycotting a hospital that was planning to open
an HMO facility.’

Wwithin just the last few years, the Commission has issued a
series of onrders against alleged threatened boycotts by
ph{sicians to prevent local hospitals from pursuing affiliation
with the Cleveland Clinic, a nationally known provider of
comprehensive health care services.® The Clinic, which operates
as a multi- specialty group medical practice, offers a
predetermined "global fee" or "unit price" covering all aspects
of many services, such as suryery. The Commission’s complaints
alleged that when the Clinio sought to establish a facility in
Florida, local physicians sought to prevent its physicians from
gaining hospital privileges by threatening to boycott the
hospitals. The Commission’s orders prevent such activity from
recurring.

In addition to challenging conspiracies against HMOs and
other innovative arrangements for health care delivery, the
commission has enjoined a number of conspiracies to obstruct cost
containment measures being implemented by more traditional health
plans, such as Blue Shield plans and insurance companies. For
example, in the 1970’s, Blue Shield of Michigan introduced
several proposals to contain the rising cost of physicians’
services. The state medical society responded by forming a
"negotiating committee®" that orchestrated boycotts of the plan to

defeat cost containment. In Michjgap State Mesdical Society, the
In FIC v,

commission prohibited such joint "negotiations."

Indiana Federatjon of Dentists,® the Supreme Court unanimously
affirmed a Commission decision halting a conspiracy among
dentists to frustrate a cost containment program by withholding
dental X-rays from insurers. The refusal to rrovide the X-rays
frustrated the cost containment effort by preventing the

4 Eugene M. Addison, M.D., 111 F.T.C. 339 (1988) (consent
order) .
s Medical Staff of Doctors’ Hospital of Prince Georges County,

110 F.T.C. 476 (1988) (consent order).

6 Diran Seropian, M.D., Dkt. No. 9248, 57 Fed. Reg. 44748

(1992) (consent order); Medical Staff of Holy Cross Hospital, C-
3345, 56 Fed. Reg. 49184 (1991) (consent order); Medical Staff of
Broward General Medical Center, C-3344, 56 Fed. Reg. 49184 (1991)

(consent order).
7 101 F.T.C. 191, 296, 313-14 (1983).

8 476 U.S. 447 (1986).
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efficient operation of utilization control mechanisms.’ We also
have obtained a consent order that required the dissolution of an
allegedly "sham" venture among physicians who were not
economically integrated but simply operated to conduct joint
negotiations to defeat the cost reduction initiatives of

third-party payors.!°

Most recently, the Commission entered a consent order
settling charges that an Illinois association of chiropractors
had engaged in a price-~fixing conspiracy and attempted to
negotiate fees and other terms with third-party payors on behalf
of its members.'!' The Commission also has recently entered
several consent orders with associations of pharmacies and their
members that had allegedly organized boycotts to thwart
third-party-payor attempts at cost containment, by jointly
threatening to withdraw as providers from the payors’
prescription drug benefit programs unless the pharmacies’
compensation demands were met.!?

Commission enforcement in pharmaceutical markets has not
been confined to pharmacy boycotts. The Commission issued an
order preventing Sandoz Pharmaceutical Corporation from "tying"
its antipsychotic drug, clozapine, to a blood testing and
monjtoring service.!’> "This action likely saved the Department
of Veterans Affairs, one major purchaser of clozapine, $20

million a year.'

9 Id. at 4e61.
10 Southbank IPA, Inc., C~3355, S7 Fed. Reg. 2913 (1992).

11 Mcl.ean County Chiropractic Ass’n., C-3491, 59 Fed. Regq.
22163 (Apr. 29, 1994) (consent order).

12 Baltimore Metropolitan Pharmaceutical Ass’n, Inc., D. 9262,
59 Fed. Reg. 15733 (Apr. 4, 1994) (consent order). See also,
Southeast Colorado Pharmacal Ass’n, C-3410, 58 Fed. Reg. 6796
(1993) (consent order); Peterson Drug Company, No. D-9227 (1992)
(Commission adopted opinion of Administrative Law Judge after
appeal withdrawn); Chain Pharmacy Ass’n, No. D-9227, 56 Fed. Regq.
9223 (1991); Pharmaceutical Soc’y of Orange County, Inc., 113
F.T.C. 645 (1990) (consent orders).

13 Sandoz Pharmaceutical Corp., C-3385, 57 Fed. Reg. 36403
(1992) (consent order).

14 In a second health care tying case, the Commission
prohibited the owner of certain renal dialysis clinics from using
a tying arrangement to circumvent Medicare reimbursement limits
on outpatient dialysis services. Gerald S. Friedman, M.D.,

113 F.T.C. 625 (1990) (consent order).

5
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Not long ago, two leading manufacturers of infant formula
settled Commission charges that they had engaged in unilateral
facilitating practices (signalling competitors) to eliminate
competitive sole-source bidding in the federal government’s
Women, Infants, and Children (WIC) program in Puerto Rico. The
manufacturers agreed to refrain from such actions in the future
and to provide restitution in the form of 3.6 million pounds of
free infant formula to the U.S. Department of Agriculture, which

administers the WIC program.'

The antitrust enforcement actions I have just described by
no means exhaust the categories of the Commission’s efforts to
preserve competition and thus permit the market to expand the
number and variety of available health care plans. For example,
the Commission has brought cases that challenged restrictions on
the delivery of health care services by non- physician providers,
such as nurse-midwives or podiatrists.’® The Commission does
not side with non-physicians against physicians, or vice versa,
but seeks to ensure that consumers have the opportunity to choose
between them. In general, antitrust enforcement seeks to ensure
that physicians and non-physician professionals are able -- so
far as possible -~ to compete on a level playing field. The
resulting expanded range of choice benefits both health care
plans and individual health care consumers.

Also important to health care cost containment is the
preservation of competition among institutional providers of
health care services, including hospitals. Thus, the
Commission’s review of hospital mergers helps to maintain
competitive conditions that enable consumers and health care
plans to choose among competing alternatives. I also would be
remiss if I did not mention some of the non-hospital merger cases
brought by the Commission in the health care area. 1In the last
few years the Commission has entered into consent orders
restructuring transactions among firms producing such diverse
health care products as dental amalgams, human growth hormone,

15 FTC v. Mead Johnson & Co., No. 92-1366 (D.D.C. June 11,
1992) (consent order); FTC v. American Home Products Corp., No.
92-136% (D.D.C. June 11, 1992) (consent order). The Commission
is also pursuing allegations of price fixing against a third
manufacturer that did not agree to settle the Commission’s price
fixing allegations. FTC v. Abbott Laboratories, 1992-2 Trade
Cas. (CCH) ¢ 69,996 (D.D.C. 1992).

16 For example, the Commission prohibited boycotts of nurse
midwives (State Volunteer Mutual Ins. Co., 102 F.T.C. 1232 (1983)
(consent order)) and podiatrists (North Carolina Orthopaedic
Ass’n, 108 F.T.C. 116 (1986) (consent order)).

6
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and wheelchair lifts.!” By preventing transactions that are
likely to reduce competition and lead to higher prices in a broad
spectrum of health care markets, the Commission’s merger
enforcement contributes to the overall health care cost
containment effort.

II. Antitrust Exemptions and Health Care Reform

Just as sound antitrust enforcement has contributed
significantly to the growth of alternative arrangements in the
health care sector, so it is likely to be an important
underpinning of future reform. The Commission’s experience in
health care markets has shown that, without the protection that
antitrust law provides, efforts to contain health care costs
sometimes can be frustrated by the opposition of certain

providers.

Nonetheless, there have recently been a variety of proposals
to create special antitrust exemptions for collective action by
hospitals and physicians. Some seek an exemption for mergers and
various kinds of joint ventures. Others seek an exemption for
various forms of concerted action -- in particular, collective
negotiations with health care purchasers and payors. Without
getting into the specifics of any proposal, I want to explain the
reasons for concern about examptions in this area.

At their core, the proposed exemptions for physicians and
hospitals may be based on questionable arguments about the nature
of competition in health care markets and how antitrust law
applies to physicians and hospitals. One argument is that due to
market imperfections, competition in health care does not work to
contain costs and ensure quality. The other argument is that
antitrust law is not flexible enough to deal with markets, such
as many health care markets, that may not resemble perfect
competition. 1In our view, however, the record of antitrust
enforcement in the health care field shows that competition is
important to contalning costs and ensuring quality, and that
antitrust enforcement is flexible enough to prevent harmful
conduct without interfering with efficient joint conduct that

benefits consumers.

The Commission has not simply dismissed the concerns of
those who are calling for antitrust exemptions. Through
discussions with some of these groups, and with others, it has
become apparent that much of the impetus for antitrust exemptions
is due to health care providers’ uncertainty about whether

17 Dentsply International, Inc., C-3407, 58 Fed. Reg. 6796
(1993) (consent order); American Stair-Glide Corp., C-3331, 56
Fed. Reg. 26108 (1991) (consent order); Roche Holding Ltd.,

113 F.T.C. 1086 (1990) (consent order).
?
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various collaborative activities that they may wish to undertake
expose the providers to the possibility of being subject to
antitrust law enforcement proceedings. This is a legitimate
concern, and the FTC and the Department of Justice already have

made substantial efforts to address it.

One of the most important responses to the concerns of
health care providers has been the joint issuance, last
September, of Statements of Antitrust Enforcement Policy in the
Health Care Area. These Statements underscore the commitment of
the Federal Trade Commission and the Department of Justice to
clarify the agencies’ enforcement intentions as to collaborative
activities among health care providers. The policy statements
are designed to resolve uncertainties that some have said may
inhibit collaborative ventures that would lower health care
costs. Much of the enforcement guidance contained in the policy
statements is drawn from prior advice rendered by the agencies in
a variety of forms. The statements bring together this advice,
as well as some new advice, in a format that is easily accessible
both to attorneys and to health care providers.

The policy statements define six "antitrust safety zones" --
relating to activities by hospitals and physicians -~ within
which conduct will not be challenged by the enforcement agencies,
absent extraordinary circumstances. The safety zones cover small
hospital mergers; hospital joint ventures involving high-
technology or other expensive medical equipment; hospital
participation in exchanges of price and cost information;
physicians’ provision of certain kinds of information to
purchasers of health care services; joint purchasing
arrangements among health care providers; and physician network
jcint ventures, such as IPAs and PPOs.

The antitrust safety zones serve to clarify what health care
providers can do together in certain areas, with little or no
antitrust risk. The safety zones do not define the outer limits
of lawful collaboration in these areas. Each of the six policy
statements sets forth the analysis that the federal enforcement
agencies will use in evaluating conduct that falls outside the

safety zone.

For those matters that are not specifically addressed in the
policy statements, the Commission invites health care providers
to seek its advice. The Commission has committed to respond to
requests for advice on matters addressed within the policy
statements (except hospital mergers outside the safety zone)
within 90 days after all necessary information is received.
Likewise, it has committed to respond to requests for advice on
all other non-merger health care matters within 120 days of
receipt of all necessary information.



211

One of the Bureau of Competition’s most recent health care
staff opinion letters was issued last November to a physician
joint venture, California Managed Imaging Medical Group, Inc.
("CMI"), a radiology preferred provider group.'* CMI proposed
to establish a network of radiologists to provide diagnostic
imaging review and interpretation services to third-party payors,
in competition with existing broker networks.

The staff opinion letter approved operation of the proposed
network based on several considerations. First, the staff
concluded that CMI was a legitimate joint venture that was
potentially procompetitive. Under the rule of reason, operation
of CMI did not appear likely to restrict competition, because it
did not appear likely that CMI would attain market power. In
addition, its contracts with purticipating radiologists were
nonexclusive. For these reasons, it did not appear that
operation of CMI was likely to have the power either to foreclose
entry by competing radiology networks, or to force payors to deal
with CMI or its participating radiologists on terms dictated by

them.

The CM]I staff opinion letter is just one of many health care
antitrust options offered to providers by the Commission and the
Commission staff. 1In order to help providers to learn about
prior advisory opinions that may address their concerns, the
Bureau of Competition last week published a summary and index of
all commission and staff health care advisory opinions issued to
date. Finally, of course, the Commission’s staff is always
willing to provide less formal advice on proposed conduct. At
this time the Commission’s staff .is working with several
providers to help them develop procompetitive arrangements that
bear minimal antitrust risks.

Furthermore, FTC and Department of Justice staff have met
recently with representatives of various provider groups to
attempt to address remaining issues. This multi-faceted approach
to reducing health care providers’ uncertainty about antitrust
risks through policy statements, safety zones, and formal and
informal advisory opinions is an ongoing and dynamic process.

The Commission believes that it will go a long way toward
allaying providers‘’ concerns.

~ A. Hospital Exemptions

Recently, Congress has considered a number of proposals for
special antitrust exemptions for hospital mergers and joint ven-
tures. Certain groups have proposed legislation that would allow
hospitals, under some circumstances, to obtain antitrust immunity

18 Letter to J. Bert Morgan from Mark J. Horoschak, Assistant _
Director, Bureau of Competition (November 17, 1993).

9
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for combining their operations, or sharing redical services or
equipment.

Is there a need for this type of legislation? The pro-
ponents offer two arguments. First, they contend that due to
widely perceived uncertainty about the antitrust laws’ prohibi-
tions, efficient mergers and joint ventures among hospitals are
prevented or inhibited. Second, and more broadly, they contend
that there is an inherent conflict between the antitrust laws and
demands to contain costs by eliminating. unnecessary duplication
of services and facilities. The available evidence fails to

support their assertions.

Sound antitrust enforcement does not hinder efficient,
procompetitive collaborations. Let me put the issue in
perspective. In a typical year, there are about 50 to 100
hospital mergers or other arrangements consolidating previously
independent hospitals. Review of these transactions by
Commission staff normally entails minimal or no direct contact
with the parties and no delay in the transaction beyond statutory
Hart-Scott-Rodino requirements. 1In the past decade, the
Commission has conducted only about thirty formal investigations,
mostly involving larger metropolitan hospitals, and has
challenged only 13 hospital mergers.

Let me give just ‘one example. In the last year, Columbia
Hospital Corporation, through successive mergers with Galen
Health Care, Inc., and HCA-Hospital Corporation of America, grew
from a system of about 20 hospitals to one involving more than
160 acute care hospitals in 26 states. The staff looked at the
competitive impact of those mergers in every geographic area
where the mergers involved an overlap in hospital ownership by
th~» merging parties. The Commission charged that the mergers
raised substantial competitive concerns warranting divestiture of
a hospital in only two geographic areas. Columbia agreed, by
consent order, to divest the two hospitals at issue in those
markets.'® The consolidation under common ownhership of the
approximately 160 other hospitals was permitted to proceed
without antitrust interference.

The Commission’s assessment of the impact of antitrust
enforcement on hospital collaborations has been confirmed both by

19 Columbia Hospital Corporation/Galen Health Care, Inc., No.
C-3472, 58 Fed. Reg. 65721 (1993) (consent order); Columbia
Healthcare Corporation/HCA-Hospital Corporation of America, No.
941-0005, 59 Fed. Reg. 10389 (March 4, 1994) (consent order
accepted for public comment). The Commission also recently
issued a consent order blocking Columbia’s acquisition of a
single hospital in Punta Gorda, Florida. Columbia Hospital
Corp., Dkt. No. 9256 (consent order issued May 5, 1994).

10



213

a substantial increase in such activity recently -- which
suggests that fear of antitrust enforcement has not dampened
hospital mergers generally -- and by other observers. Recently,
a Health Care Task Force of the American "lar Association
concluded that, "Overall antitrust enforcement has not aeterred
hospital mergers and in fact, the hospital industry has seen a
recent wave of mergers."? Similarly, a Department of Health
and Human Services task force examined the claim that enforcement
agencies have become too adversarial in challenging hospital
mergers, concluding that the assertion was not supported by the

evidence.?!

The enforcement record on hospital joint ventures similarly
should not evoke concern. To date, the Commission has not
challenged a single joint venture among hospitals. Indeed, in
the context of merger enforcement, the Commission has expressly
allowed various types of hospital joint ventures that are not
likely to raise serious antitrust concerns. In a recent order
blocking a hospital merger in a highly concentrated market, the
Commission exempted from the order’s reporting requirements any
prospective joint ventures the hospitals might decide to
undertake to provide data processing, laboratory testing, and

20 American Bar Association Working Group on Health Care
Reform, "Antitrust Implications of Health Care Reform" (May 14,

1993) at 4.

1 Report of-the Secretary’s Task Force on Hnspital Mergers, at
11 (Jan. 1993). The report noted that between 1987 and 1991 the
FTC and the Justice Department investigated only 27 of 229
hospital mergers anc challenged only 5 transactions. The HHS
task force specifically addressed the issue of rural hospital
mergers, which has been the subject of some attention of late.
It found that there was no evidence that the possibility of
scrutiny by the antitrust enforcement agencies adversely affected
consolidation among hospitals in rural markets. The task force
also found that very few such mergers are investigated, and
concluded that there was "no need to exempt and therefore tacitly
encourage mergers among hospitals in rural or ’‘small’ urban
settings."” 1d. The task force report supports the Commission’s
contention that antitrust enforcement does not inhibit efficient
mergers in the hospital area. For example, hospital merger and
joint venture activity has been so vigorous that an article in

d e was entitled "Mergers Thrive Despite Wailing
About Adversity." After an examination of the record, the
article dismissed the claim that antitrust enforcement inhibited

hospital consolidation. Modern Healthcare, Oct. 12, 1992, at 30.
11
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health care financing.?? These joint ventures appeared likely
to achieve efficiencies and improve specific services, without
endangering price and quality competition for other competitive
services, as a complete merger could.

The great majority of hospital mergers and joint ventures --
like those in most lines of business ~- do not endanger
competition. Most hospital mergers do not pose a threat to
competition because they occur in markets with a substantial
number of competitors. Indeed, many hospital mergers may enhance
efficiency and promote competition. Similarly, many hospital
joint ventures are efficiency-enhancing. Joint ventures can make
new technologies available to communities that otherwise could
not have them and can spread the cost of ownership of expensive
equipment among competing providers. But joint ventures need not
be confined to the acquisition of expensive technologies. They
may also facilitate the provision of essential services to a
community. Thus, it may not be surprising that most hospitals
engage in some forms of joint venture activity. To cite but one
example, virtually all hospitals acquire many of their day-to-day
supplies through buying cooperatives.?

But the fact that most hospital mergers and joint ventures
are .procompetitive (or, at worst, competitively neutral) does not
mean that there is no place for antitrust enforcement in hospital
markets. Some transactions involving hospitals are
anticompetitive, and the Commission seeks to ensure that health
care consumers have a sufficient selection of competing providers
to be able to shop for the best possible bargain.

In our hospital merger investigations, we examine a broad
range of evidence concerning the likely impact of the merger on
health care costs. We do not rely on market ~oncentration
figures standing alone. One of several factors to be examined is
the views of buyers of hospital services including insurance
companies, health care plans, and large employers. In many of

22 University Health, Inc., FTC Dkt No. 9246, 57 Fed. Reg.
44748 (1992) (consent order) (exempting a wide range of support
service joint ventures). See Federal Trade Commission v.
University Health, Inc., 938 F.2d 1206 (11th Cir. 1991)
(upholding FTC challenge to acquisition of hospital). See also
The Reading Hospital, 113 F.T.C. 285 (1990) (consent order) (the
Commission determined that voluntary separation of the merged
hospitals was sufficient to restore them as independent
competitors, even though both hospitals continued to participate
in hospital-sponsored health plan joint ventures, and to share
laundry, laboratory, and biomedical equipment repair services).

23 See Nearly All Hospitals Use Group Purchasing, Modern
Healthcare (Dec. 24-31, 1990), at 40.

12
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these investigations, these buyers have stated that competition
among hospitals is important because it permits them to get
better deals. When we review hospital mergers, we consider
whether the merger will help or hurt payors and health care plans
in their attempts to hold down cost increases. If hospital
mergers are exempted from the antitrust laws, hospitals may be
able to acquire market power and resist such cost~containment

efforts.

Finally, let me address the argument that merger enforcement
in the health care area actually leads to higher, not lower,
health care costs. The argument we hear with increasing
frequency is that competition among hospitals should not be
encouraged because it leads to costly duplication of services and
facilities. This argument was made to the Commission in defense
of a proposed merger a few years ago. The Commission found that
the argument was contradicted by a great deal of evidence in that
case, including internal hospital documents stating that
"increasing competition in the health care sector . . . will
allow natural market forces to slow the price spiral."? )

The Commission’s experience in merger enforcement in the
health care area has demonstrated that mergers can result in the
elimination of duplicative services. Depending on the specific
market conditions, this can be pro-competitive or
anticompetitive. 1In some circumstances, elimination of redundant
underutilized facilities can improve the effectiveness of
operating those thatr remain. In other circumstances, however,
where demand supports the existing level of supply of services,
care must be taken to ensure that eliminating duplication does
not become simply an excuse for avoiding competition.

B. Exemptions for Professionals

Current proposals for an antitrust exemption for physicians
focus on physicians’ dealings with purchasers and payors of
health care services. Today many physicians compete to be
selected by one or more health care plans. Through this com-
petition among physicians, plans seek to employ enough quality
physicians without paying unnecessarily high prices. One
exemption supported by certain health care professionals would
permit competing physicians to eliminate competition by joining
together and, without engaging in any risk sharing or integration
of their practices or finances, collectively bargaining with
large purchasers and payors of health care services.

- 24 Hospital Corp. of America, 106 F.T.C. 361, 478-87 (1985),
aff’d, 807 F.2d 1381 (7th cir. 1986), cert. denied, 481 U.S. 1038

(1987) .
13
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Purchasers and payors that represent a large number of
consumers may have sufficient clout and knowledge to bargain
aggressively with physicians and other health care providers to
obtain lower charges and adherence to a variety of cost-
containment measures. An exemption allowing sellers of health
care services to aggregate for bargaining purposes may, however,
enable providers to defeat legitimate cost containment efforts

that benefit consumers.

The argument for exempting health care providers’ joint
bargaining from antitrust scrutiny is based on the questionable
premise that health care purchasers possess market power and can
therefore artificially depress health care prices. 1In most
markets, however, there appear to be a large number of medical
care alternatives, including Blue Cross and Blue Shield plans,
numerous commercial insurers, HMOs, and other firms that offer
health insurance or benefits. In the absence of market power on
the part of large purchasers and payors, permitting physicians to
aggregate their power would not create a "counterbalance," but
rather could give physicians unconstrained market power and the
ability to raise prices for health care services. Even in
circumstances in which the number of payors is limited, we are
not aware of any evidence to suggest that allowing physicians to
collaborate in negotiating prices will lead to any benefits to

consumers. :

But we need not rely on theories to see what happens when
provider groups collectively "negotiate" with payors and

purchasers. A good example is the
case I mentioned. To satisfy consumers, the plan needed to have

contracts with a large enough number of physicians who would
agree to accept the plan’s payment as payment in full. The plan
relied on competition among physiclans to obtain the right number
and mix of physicians, but physicians agreed among themselves
that they would not compete over the terms they would accept from
Blue Shield. Instead, these physicians agreed that none of them
would join the plan unless and until the plan responded to the
demands of the medical society. This agreement resulted in
higher quality-adjusted prices.

No antitrust exemption is necessary for physicians to serve,
individually and collectively, as forceful advocates for their
patients and profession; that is clearly legal under the
antitrust laws. But as the Commission and court decisions make
clear, the collective judgment of health care providers
concerning what patients should want can differ markedly from
what patients themselves are asking for already in the
marketplace. The point is straightforward. Physicians can
engage in forceful advocacy and provide information to health

14
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~

plans without an antitrust exemption.?® The Commission has made
clear in its remedial orders governing physician boycotts that
physicians may nonetheless jointly provide information to payors
(or insurers).?® But an antitrust exemption for "collective
negotiations" could permit providers to override consumer choice
and harm our economy.

Lately we have also heard the claim that antitrust enforce-
ment interferes with responsible self-requlation by groups of
health care providers, and that antitrust prevents such groups
from addressing problems of fraud and abuse. Let me assure you
that this simply is not the case. Antitrust law does not prevent
professional associations from disciplining or expelling members
who do not meet appropriate quality of care standards, or who
engage in false, deceptive, or other abusive behavior. Many
Commission orders involving health care professionals contain
provisions explicitly permitting the re%plation of false and
deceptive dissemination of information.”’ As the Commission
emphasized in its 1979 opinion in the AMA case, professional
associations "have a valuable and unique role to play" regarding
deceptive and oppressive conduct by their members.?® such
programs can provide valuable information to patients and others
who pay for medical care, and, as long as they are properly
strqctured, present no antitrust concerns.

The ability of antitrust law to accommodate professional
self-regulation that benefits consumers also is illustrated by a
Commission advisory opinion recently issued to the American
Medical Association and the Chicago Medical Society.?” These
organizations requested the Commission’s opinion on the legality
of the proposed system of medical society peer review of

25 The Commission’s Analysis of Proposed Consent Order to Aid

Public Comment in the Chai rma ssocjiation matter
illustrates this distinction. Chain Pharmacy Ass’n of New York

State, Inc., Dkt. No. 9227, 56 Fed. Reg. 12534, 12541 (1991).

26 See e.,gq., Southbank IPA, Inc., C-3355, 57 Fed. Reg. 2913
(1992) (consent order); Rochester Anesthesiologists, 110 F.T.C.
175, 180-81 (1988) (consent order); Michigan State Medical

Society, 101 F.T.C. 191, 307-08, 314 (1983).

27 See American Psycholoéical Ass’n, C-3406, 58 Fed. Reg. 557
(1993); National Ass’n of 50ciaL Workers, C-3416, 57 Fed. Req.

61424 (1992).
28 American Medical Ass’‘n, 94 F.T.C. at 1029.

29 Letter from Donald S. Clark, FTC Secretary to Kirk B.
Johnson, General Counsel, American Medical Association, and John

M. Peterson (February 14, 1994).
15
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physicians’ fees that AMA intends to urge its state and local
societies to implement. More than a decade ago, in an advisory
opinion issued to the Iowa Dental Association,®® the Commission
approved the proposed operation of a fee_review system that was
voluntary for all parties, advisory, and confidential. The
system proposed by AMA and CMS is similar in many respects to
that considered in Iowa Dental, but has three significant
differences: (1) members of medical societies would be required
to participate in peer review proceedings; (2) physicians would
be subject to discipline for certain fee practices; (3) and the
fact of a disciplinary action against a physician would be made

public.

The Commission approved the operation of most, though not
all, of the proposed fee review system. The Commission’s opinion
reaffirms the principle that, with appropriate safeguards,
advisory fee review is likely to promote competition by giving
patients and insurers information about the basis for a fee and
an informed opinion about its reasonableness. The opinion goes
on to state that requiring physicians to participate in advisory
peer review proceedings as a condition of medical society
membership is reasonably related to making information available
to consumers, and is not likely to endanger competition. The
opinion further states that imposing discipline where the fee
review reveals that a.- physician has engaged in fraud, deception,
or other abusive practices would not jeopardize competition.
Making legitimate disciplinary actions public likewise would not
endanger competition.

At the same time, the Commission reaffirmed the basic
antitrust principle that a group of competitors may not regulate
tt.e fees charged by its members. Accordingly, the Commission did
not approve the disciplinary program to the extent that it
contemplated authorizing medical societies to discipline members
on the basis of fee levels alone, without regard to the presence
of abusive conduct. Such a program, the Commission concluded,
would pose a substantial likelihood of injury to consumers. The
Commission emphasized, however, that AMA and CMS could take other
steps -- such as requiring physicians to disclose to patients in
advance certain information about price -- in order to address
the problem of information disparities in markets for medical

services.

conclusion

The Commission wants to reiterate the two principal points
of today’s testimony. First, antitrust enforcement by the
Commission has been instrumental in enabling alternatives to
traditional fee-for-service health care arrangements to enter

health care markets in the tace of opposition by some health care
providers. Second, continued sound antitrust enforcement seems
likely to be important to the success of any competition-based

model for health care markets.

Thank you for the opportunity to present this testimony. I

would be happy to answer your questions.

30 99 F.T.C. 648 (1982).
16



219

UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION .
WASHINGTON. D.C. 20580

Office of the Director
i MAY 24 19%4

Bureau of Compettion

The Honorable Daniel Patrick Moynihan
Chairman

Committee on Finance

United States Senate

Washington, I).C. 20510

Dear Mr. Chi.irman:

I appreciate having had the opportunity to appear before the
Committee on May 12, 1994. I would like to address briefly, but
more fully than was possible on that occasion, an issue that was
raised concerning the ability of physician-organized health plans
to compete with insurance companies. Please add this further
statement to the record of that hearing.

There appears to be a feeling among many doctors t y
are not permitted under the antitrust laws to compete gqual
footing with insurance companies. This is not the ¢ . - I

will explain, doctors may participate in a number ot .ays in
plans that compete with insurers. The constraints posed by the
antitrust laws are few and are directed to specific .ypes of
activities that carry a substantial risk of harm to consumers.

There can be no question that physicians may establish and
operate plans that are directly competitive with insurance
companies, including companies similar to traditional Blue Shield
plans or IPA-type health maintenance organizations. The
Commission has not taken law enforcement action against such
physxcian health plans. In fact, the cOmmission's En:gxggmgn;

Elgng R published 1n 1981, stated that agreements among members
of a physician group to operate medical prepayment plans are not
inherently violative of the law. Rather, the Commission stated,
antitrust problems are likely to arise if the plan is formed for
an anticompetitive purpose; if plan’s formation eliminates, or is
likely to eliminate, substantial potential competition from other
plans; or if the plan is operated in a way that, on balance, has

significant anticompetitive effects.

In addition, as long ago as 1984 the Commission’s staff
stated in an advisory opinion that members of an IPA/HMO could
collectively negotiate the capitation rate they accepted from the
HMO and agree among themselves on the fee schedule used to

! 46 Fed. Reg. 48,982 (1981).
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distribute the capitation payment among IPA membars.? This
conclusion was reiterated just last fall in a staff opinion
letter to a physician-controlled radiology network that proposed
to accept capitation contracts from payers.’

In the instances discussed above, the physician members of
the plan assumed substantial financial risk in connection with
the plan’s operation, through some type of commitment to provide
specified medical care to a covered population in exchange for a
fixed monthly payment. In other words, the organizations assumed
some or all of the risk usually borne by an insurance company or
self-insured employer. If, on the other hand, physicians chose
not to bear any insurance or other substantial financial risk,
they still can participate actively in managed care plans.
Physician-controlled preferred provider organizations can, and
do, operate without an agreement among the members of the
organization on the prices they will charge for medical services
in their individual practices. As was stated in a recently
issued staff advisory opinion, an organization can use a
variation of the "messenger" approach to price formation, under
which an agent of the physician group gives to individual payers
price and other information about the group’s physicians, and
transmits proposed contract terms, including proposed fee
schedules to be used under such contracts, to physicians for
their individual consideration. So long as the decisions on
whether to accept a particular contract are in fact made
independently by each member of the group, such arrangements
avoid an agreement on price among the participating physicians
and thus the antitrust issues that flow from such agreements.‘!
These organizations can perform many of the other functions
usually undertaken by risk-sharing plans, including joint
marketing to third-party payers, quality assurance, utilization
review, and administrative services.

However, doctors cannot, consistent with the antitrust laws,
agree among themselves on the prices they will charge for their
services without substantially integrating their practices in
some way or sharing a substantial risk of loss if the group
cannot compete successfully with other health plans. This is not
a mere formalism, but is rooted in the essential purpose of the

? Letter from Arthur N. Lerner, Assistant Director, to

Gilbert M. Frimet (March 22, 1984). See also Hassan v.
Independent Practice Associates, P.C., 679 F. Supp. 679 (E.D.
Mich. 1988) (physician IPA that provides services to HMO
subscribers found not to violate the antitrust laws in private

litigation).

' Letter from Mark J. Horoschak, Assistant Director, to J.
Bert Morgan (Nov. 17, 1993).

4 Letter from Mark J. Horoschak, Assistant Director, to J.
Bert Morgan (Nov. 17, 1993).
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antitrust laws to safeguard the welfare of consumers. Joint
price-setting by physicians eliminates price competition among
them. When the physician group bears substantial economic risk,
each member of the group has a direct stake in the success of the
group as a whole, and therefore has an incentive to assure that
all physicians practice high quelity medicine and avoid
unnecessary utilization of services. Members of unintegrated
groups that price jointly, on the other hand, have not really
established a health plan at all, but simply a physician cartel.
These groups try to alter the terms under which insurers purchase
services on behalf of consumers, without offering offsetting
benefits to competition that flow from the joint pricing.

An agreement among members of a group on common bargaining
terms interferes with competition among them on the terms of
their contracts with payers. There is every reason to believe
that competition among individual providers to enter into
contracts with plans benefits consumers through lower costs.
There is no reason to believe that allowing otherwise competing
providers to bargain as a block with purchasers leads to lower
costs, better services, or other benefits to consumers.

Thank you for the opportunity to clarify this point. 1If I
can be of further assistance, please do not hesitate to contact

ne..

Sincerely- yours,

: Steptoe
Acting Director
Bureau of Competition

85-801 0 -95 - g
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PREPARED STATEMENT OF ROBERT B. WEINTRAUB

My name is Robert B. Weintraub. I am an attorney in New York City and a mem-
ber of the New York and District of Columbia bars. | am a member ogthe law firm
of Storch & Brenner, in the firm's New York office. The firm is headquartered here
in Washington. I testify as an individual, with the views I express being mine and
not necessarily those of Storch & Brenner. .

In my law practice, 1 have represented both plaintiffs and defendants in complex
civil litigation, including antitrust litigation. I have also represented both defend-
ants, and businesses assertinﬁ complaints about the conduct of their competitors,
before the federal agencies which enforce the antitrust laws. I appear before you
today to testify about antitrust rules in the health care market and on S. 1658, the
“Health Care Antitrust Improvements Act of 1993,” which is included in multiple
health care reform packages.

Supreme Court Justice Thurgood Marshall called the antitrust laws “the Magna
Carta of free enterprise . . . [which] are as important to the preservation of economic
freedom and our free-enterprise system as the Bill of Rights is to the protection of
our fundamental personal freedoms.” United States v. Topco Associates, Inc., 405
U.S. 596, 610 (1972).

Antitrust enforcement, by private parties as well as government agencies, pro-
vides the only mechanism to correct misconduct by individual corporations without
imposing continuous and oppressive government regulation on the marketplace as
a whole. \The antitrust laws allow our basically free market economy to flourish
without anticompetitive conduct on the one hand or overweening government regu-
lation on the other. This approach to antitrust enforcement has its roots in the be-
ginning of the 20th century, when the phrase “trust busting” was associated with
the presidency of Teddy Roosevelt. Since that time, antitrust enforcement has been
both bipartisan and as American as apple pie.

Nevertheless, although the health care industry today is fractured and mainly
unconcentrated (with certain exceptions), antitrust lawsuits in the health care in-
dustry have been filed in ever-increasing numbers. These lawsuits, and the cost they
impose on the judicial system, are spiraling out of control. Many of these lawsuits
are essentially meritless. But even meritless antitrust cases can be very expensive
to decide because of the complexity of the issues and proof required.

Mf testimony is based on my ex?erience in private law practice particularlﬁ' in
the last few years. I have repeatedly been approached by potential clients seeking
to sue either health care provider groups including HHMOs, gospitals, or both, for al-
leged antitrust violations. I did not accept any of these cases. In virtually eve
case, not only was there no antitrust claim present, but the conclusion that no anti-
trust claim was present was not even a close call. The common thread tying these
matters together has been that the potential plaintiff was injured as an individual
competitor, not that marketplace competition was injured. And, it is competition in
the marketplace—not individual competitors—which the antitrust laws are designed
to protect. Brunswick Corp. v. Pueblo Bowl-o-Mat, Inc., 429 U.S. 477, 488 (1977).
Let me describe in somewhat more detail the types of matters which undermine the
system.

In some instances, the plaintiffs or potential plaintiffs are individual doctors who
are excluded from a health care provider group. In other instances, the plaintiffs
or potential plaintiffs are individual doctors who lost their hospital privileges. Often,
the alleged antitrust claim of dismissal or exclusion from the market was fundamen-
tally unsound. In these matters, the doctors were denied the ability to compete in
the relevant market because of incidents raising serious questions concerning the
doctor's medical practices and competence. In each of these instances, the doctor
raised economic—marketplace related—concerns as the real cause underlying exclu-
sion from the market. But the evidence supporting such a conclusion was virtuall
nonexistent in each instance. Cases like these, however, are often brought by all
kinds of plaintiffs against all kinds of defendants. And I believe there should be
some mechanism to decrease the costs of such litigation. S. 16568 provides a good
framework for discussing such a mechanism.

I should note that I was asked at approximately 4:00 p.m. yesterday to testify
here today. Consequently, I am focusing my comments solely on certain aspects of
the proposed legislation.

S. 1658 proposes a market power screen which excludes from antitrust scrutiny
conduct where the defendant has less than a 20 percent market share. A market
power screen may be a useful analytic tool whose time has come.

One recent case illustrating the potential usefulness of a market power screen
ha(gpened in our home state, Mr. Chairman. The case is Capital Imaging Associates,
P.C. v. Mohawk Valley Medical Associates, Inc., 996 F.2d 637 (2d Cir. 1993). In Cap-
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ital Imaging, the United States Court of Appeals for the Second Circuit upheld the
district court’s grant of summary judgment dismissing the antitrust claims.

Plaintiff Capital Imaging is a private radiology goup of doctors near Albany. The
defendants were a small HMO (Mohawk Valle{ hysicians Health Plan) and the
group of physicians organized to provide medical care to the health plan’s enrollees,
an independent practice association (Mohawk Valley Medical Associates). 1d. Plain-
t\fff; halle I(:{dotl'\at it was improperly excluded from providing services to the patients
of the .

The Second Circuit upheld dismissal of the suit despite the fact that it agreed
with the plaintiff that it was excluded from the independent practice association for
u_n?roper competitive reasons, in this case to insulate Mochawk Valley’s member ra-
diologists from increased competition. Id. Despite the anticompetitive intent, the
case was dismissed because defendants’ market share ranged between 1.16 percent
and 6.76 percent, depending upon the market definition used.

These market share percentaﬁes rival the small market shares present in many
of the early merger cases from the 19608 which found the challenged acquisition un-
lawful. Those decisions have never been directly overruled b{t e Supreme Court
and are still good law today. But, it must be remembered that the early merger
cases were decided under the amended Section 7 of the Clayton Act. Section 7 ap-
plies an “incipiency” standard much more favorable to a plaintiff than the rule of
reason standard under Section 1 of the Sherman Act. E.g., Meigher & Weintraub,
Celler-Kefauver Act of 1950, in 4 The Legislative History of the Federal Antitrust
Laws and Related Statutes, ch. 7 at page 3524, 3613 (E. Kintner ed. 1980). The mar-
ket share percentages present in Capital Imaging are so minuscule that in virtually
no circumstance could they support a finding of illegality under the rule of reason,
because a small defendant (in a rule of reason situation) simply does not have the
power it injure competition,

Nevertheless, the litigation lasted four or five years, and I have been told that
the defendants in Capital Imaging spent $500,000 in legal fees to win that lawsuit
where they possessed less than a 7 percent market share. If 8o, that fact should be
of serious concern.

S. 1658 proposes a 20% market threshold. That percentage is a reduction from
the 25% threshold contained in companion bill H.R. 3486, and that reduction is a
wise step. Even the 20% threshold contained in S. 16568 should not be considered
a magic number. While there may be disagreement about precisely where to draw
the line, a market power screen, in an appropriate context, has substantial merit. -

I understand some individuals and groups consider this legislation to be quote—
pro doctor—close quote. There are certain sections of the groposal which, clearly, are
{ust as favorable to HMos and hospitals as to doctors, however. For example, the
egislation creates a safe harbor for standard setting and enforcement activities b{
medical self-regulatory bodies that are designed to promote the quality of healt
care provided to patients; such enforcement activities would include those taken by
HMOs or hospital boards (as well as medical societies), unless done for financial
gain. Thus, where a doctor loses hospital privileges over an issue concerning the
quality of provided medical treatment, an antitrust suit would be barred unless the
malpractice accusations against the doctor were a sham and the true reason for the
termination of privileges was competitive gain.

Ultimately, however, most antitrust issues will be decided by the courts in indi-
vidual litigations. In those circumstances, the best solution is and remains very
smart judges; strong judges; judges who have a sense of commerce and industry in
America, an evenhanded approach to enforcing the antitrust laws, and the personal
strength to grant either motions to dismiss or motions for summary judgment dis-
missing lawsuits, where appropriate; and, to impose sanctions for frivolous suits,”
where appropriate. . .

Ia greciate the opportunity to appear before the Senate Finance Committee. |
would be happy to answer your questions.

————



COMMUNICATIONS

STATEMENT OF AETNA LIFE AND CASUALTY COMPANY

As a managed health care company, Aetna is committed to providing high quali
health care at a reasonable cost. Due to the fact that the excessive costs and ineffi-
ciencies of the current Iiabilitg system drive up health care costs and restrict access
to care, we believe that health care liability reform must be included in the restruc-
turing of our nation's health care system.

People injured by negligent care are entitled to just compensation, and all parties
have the right to a prompt, fair, and cost-effective disgute resolution process. It is
evident, however, that the current system serves neither plaintiffs nor defendants
well., Consequentiy. Aetna supports reforms that will improve the cost-effectiveness
of the liability system, while protecting the rights of both health care consumers and
health care providers.

PROBLEMS WITHIN THE LIABILITY SYSTEM

There are several problems within the health care liability system; this statement
Socuseshon those we consider particularly critical and the remedies that can best ad-
ress them.

The System Is Costly and Inefficient

The American Medical Association has estimated that the liability system adds
$9 billion a year in insurance premiums to the nation’s health care bill. Yet, studies
bg RAND (1986) and Tillinghast (1992) have found that only about 50 percent of
the total cost of the liability system is realized by claimants. The rest is spent on
attorneys’ fees and other transaction costs. A system that returns only 50 cents on
the dollar is grossly inefficient,

The System is Fraught with Unfounded Claims

The Harvard Medical Practice Study (1990), a comprehensive analysis of mal-
practice litigation, revealed an alarming atatistio—a{)pmximately 85 percent of mal-
practice claims were filed in cases in which a panel of physicians found that there
was either no negligence or no injury or both. Even when such cases are dismissed,
they add to the cost and delay in a system that is already overburdened.

The System Encourages the Practice of Defensive Medicine

As a hedge against potential lawsuits, many health care providers practice posi-
tive or negative defensive medicine. Both have serious consequences for health care
consumers.

Positive defensive medicine involves ordering medically unnecessary tests, proce-
dures, and referrals. It adds to the cost of health care while subjecting patients to
unnecessary and, sometimes invasive, procedures such as Caesarean sections. (Cae-
sarean sections now account for about 256 percent of all deliveries, up from gust 6
R’ercent 26 years ago, and are considered a major form of defensive medicine by the

ational Institute of Health.) The cost of these defensive tactics is estimated at $16
billion annually by the AMA. A study conducted by Lewin-VHI, Inc. a health care
consultinF firm, found that $35.8 billion in defensive medicine costs could be saved
during a five-year period through changes to the liability system.

Negative defensive medicine involves the refusal to offer medical services because
of fear of liability.

¢ According to a 1992 survey by the American College of Obstetricians and Gyne-
cologists, 12.2 percent of obstetricians surveyed are no longer delivering babies
and 10.4 percent have decreased the number of deliveries solely because of the
risk of malpractice suits.

(224)
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e As reported in the Journal of the American Medical Association, (1/26/90), large
numbers of family physicians have also stopped delivering babies; more than
half in some states including Utah, Nevada, and Alabama. About 26 percent in
most states.

¢ The liability-driven access problem is not confined to obstetrics. According to a
survey conducted by the American College of Surgeons, 40 percent of surgeons
were no longer accepting high-risk cases in consultation and 28 percent were
not performing certain procedures solely because of the risk of lawsuits.

REFORMS TO ADDRESS PROBLEMS

A discussion of some of the reforms that Aetna believes will restore greater bal-
ance and efficiency to the system follows. (A more comprehensive overview of these
and other reforms is attached to this statement.)

Early Neutral Evaluation

Early Neutral Evaluation (ENE) is an alternative dispute resolution process de-
signed to encourage the early settlement of those cases that can appropriately be
settled outside of the judicial system, while enabling the courts to deal more effec-
tively with those cases that proceed to trial. The ENE process Aetna proposes is
modeled after the successful ENE program implemented in the Northern California
Federal District Court.

An ENE session is held early in the litigation, before the parties have engaged
in substantial discovery but after they have had time to develop the basics of their
case. The evaluation includes a frank assessment of the merits of the case by a
qualified, neutral evaluator. ENE compels the parties to critically confront their po-
sitions and examine the strengths and weaknesses of their cases. The evaluator’s
assessment serves as a “reality check” for parties and lawyers, which may bring
frivolous matters to a halt, or short of that, alter expectations. ENE sets the sta
for an early, realistic, settlement offer. However, if settlement is not feasible, the
eraluator helps the parties reduce the scope of the dispute and fashion a discovery
plan.

Rosenberg and Folberg, University of San Francisco School of Law, recently evalu-
ated the Northern District of California’'s ENE program. They found that ENE facili-
tated the early, fair resolution of cases, while saving time and money:

¢ The mﬂority of participants were satisfied with the process and believed it was

worth the resources devoted to it;

¢ While the percentage of those going through the process who reported saving
money approximately equaled the percentage who reported that the process re-
aulted in a net financial cost, those who saved reported saving more than ten
dollars for every dollar spent by those who repo & net cost. That is, net cost-
savings exceeded total costs by a ratio of 10 to 1;

o In ;bout half the ENE cases, the time to disposition was measurably shortened;
an

« The majority of parties and attorneys learned information in the ENE session
that led to what they believed to be a fairer resolution of their case.

Expedited Settlement Offer

The Expedited Settlement Offer (ESO) is a reform option that can accompany
ENE. Under an ESO grocess. parties who refuse a reasonable offer and proceed to
trial could be responsible for opponent’s legal fees if the verdict is not a substantial
improvement over the offer.

Certificate of Merit

A certificate of merit is a certification by the plaintiff attorney that the health
care liability case being presented is a fenuinely arguable case, backed by expert
opinion. Under the proposed reform, failure to file a certificate would be grounds
for dismissal.

About 12 states have required certificates of merit for medical malpractice actions
since the mid-80s. According to the American Medical Association, many states have
found them effective in weeding out frivolous suits. Although cost savings have not
been calculated, savings are expected to arise from: 1) elimination or early dismissal
of non-meritorious suita; 2) prevention of the naming of, or early dismissal of, pe-
ripheral or non-involved defendants; 3) reduction in claims filed to toll the Statute
of Limitations; and 4) if sanctions are imposed for abuses (e.g., false allegations),
possible reimbursement of expenses.
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Practice Guidelines as a Rebuttable Presumption

Practice guidelines are specifications for managing particular clinical problems
and are intended to improve the outcome of medical care by increasing adherence
to standards of care.

As the 1990 Harvard study found, too many malpractice claims arise from cases
where there is no negligence. This suggests that many litigants and their lawyers
have no clear idea of whether or not the standard of care was met in their particular
case. In addition, many patients are currently subject to unnecessary tests and
treatments by physicians seeking to Erotect themselves against potential lawsuits.
Others have limited access to high risk specialty services.

Determining negligence throush the use of uniform, national practice guidelines,
federally deve o?ed with a broad base of collaborative input, potentially addresses
all of these problems. Under the proposed reform measure, compliance with practice
guidelines could be introduced by the defendant and, if introduced, would establish
a rebuttable presumption that the services prescribed by the guidelines is the appro-
priate standard of care. By clarifying the standard of care, practice guidelines would
reduce the number of unfounded suits. Moreover, with practice guidelines to follow
and depend upon, physicians would be less likely to provide services beyond the ap-

ropriate treatment specified in the guidelines and less inclined to stop providing
igh risk services.

Elimination of the Collateral Source Rule

The collateral source rule prohibits defendants from introducing evidence that ex-
penses incurred by an injured plaintiff have already been or will be paid by another
source such as health or disability insurance. Consequently, the glaintiﬁ” can receive
double payment for economic loss. A RAND study by Danzon (1986) found that col-
lateral source reform reduced medical malpractice claim cost by 11-18 percent and
claim frequency by 14 percent. A 1989 study by Sloan, Merfenhagen, and Bovbjerg,
found that collateral source reform reduced claim costs by 21 percent.

Under Aetna’s proposed reform, proof of economic losses that have been, or will
be paid by a collateral source would not be admissible, and both contractual and
statutory subrogation would be eliminated.

Abolition of Joint and Several Liability

Under the doctrine of joint and several liability, any defendant can be liable for
the entire amount of damages regardless of the defendant’s degree of fault. The joint
and several rule encourages pursuit of the “deep pocket” defendant instead of those
most responsible for the harm. Fairness dictates the abolition of joint and several
liability, for at least non-economic damages, in favor of several liability, wherein de-
fendants pay in relation to their actual contribution to the harm.

CONCLUSION

Aetna believes that the reforms we fzropose will result in a more efficient and eq-
uitable distribution of health care dollars, while reducing the overall costs associ-
ated with health care. We appreciate the opportunity to submit this statement.

Attachment.

AETNA FEDERAL HEALTH CARE LIABILITY REFORMS

EARLY NEUTRAL EVALUATION

Early neutral evaluation (ENE) would be implemented on a pilot basis. Grants
would be offered to 5 states to implement the program over a three year period in
medical malpractice cases. Renewal and expansion of the program would depend
upon the results of an evaluation.

¢ Modeled after the successful ENE program in the Northern District of Califor-

nia.

e Evaluation Conference: Central feature would be a confidential 2—4 hour case
evalugtion conference that takes place within 120 days after a complaint is
served.

—The session would be held before the parties have engaged in substantial
discovery but after they have had time to develop the basics of their case.

—Session would be hosted by a neutral, experienced, highly respected private
attorney appointed by the court. The conference must be attended by lawyers
and clients with settlement authority.

—The purpose would be to set the stage for serious settlement discussion and
weed out frivolous cases.
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¢ Neutral Evaluator: To ensure the neutrality of the evaluator, normally, the par-
ties would not select the person. They may, however, interpose objections on the
ground of conflict of interest to the evaluator appointed by the court.

—In selecting evaluators, court would apply three principal criteria: (1) rep-
utation for good judgment and fairness; (251 experience in litigation; and (3) ex-
perience in the subject matter of the lawsuit.

¢ Format: Court would not impose a rigid format for the evaluation session be-

cause an experienced, neutral evaluator should have the flexibility to tailor a

rocedure to the unique needs of a case. However, the program would have the
ollowing components:

—Written Evaluation Statement: Delivered by each party to evaluator and
other party at least seven days prior to ENE session. (Limited to 10 double-
spaced pa es.) Must: 1) include identification of legal and factual issues, the
early resolution of which might reduce the scope of the dispute or contribute
to the productivity of settlement discussions; and 2) suggest which discovery
promises to contribute most to expeditinﬁncase preparation and equ'iﬁ\pin the
parties to assess the strengths and weaknesses of their positions. This docu-
ment would not be admissible in court in the instant action.

o Case Presentations: During the ENE session, each party would make a 15-30
minute presentation of its position (may use documents to explain or support
contentions). Evaluator may ask questions, but parties may not ask questions
or make comments during the opposing side’s presentation. The rules of evi-
dence would not apply at this unrecorded session.

. Deﬁn:';f the Dispute: Evaluator would work with counsel to clarify the issues
and uce the scope of the dispute by defining areas of agreement and dis-
agreement.

o Assgessment and Settlement Exploration: The evaluator may attempt to mediate
a settlement. If both parties consent, the evaluator may caucus privately with
each side. The evaluator may candidly assess the strengtha and weaknesses of
the arguments and evidence on both liability and damages. Only if both parties
consent, the evaluator may offer a valuation of the case.

o Managed Discovery Plan: If settlement negotiations are unsuccessful because
one or both of the parties and/or the evaluator lack sufficient information to
place a value on the case, the evaluator would work with the parties to develop
a managed discovery plan. The plan would focus upon uncovering information
needed to settle the case (rather than take it to trial). The evaluator would set
a time for completion of the managed discovery plan.

o Follow-Up Session: If the evaluator or parties believe a follow-up session would
be useful, they can discuss the objectives and timing of such a session. The ses-
aio;l is permitted only with the consent of everyone involved (including evalua-
tor).

EXPEDITED SETTLEMENT OFFER

The Expedited Settlement Offer (ESO) is a reform option that can accompany
ENE. Following the ENE, either party would have the option of seeking to settle
the dispute through the ESO process. The process is designed to encourage early
settlement by providing incentives for both the plaintiff and the defendant to extend
and accept reasonable demands/offers. Inclusion of the ESO option in the ENE pilot
would provide an opportunity to assess the impact of limited fee shifting on a rel-
atively low cost and temporary basis.

¢ Within 120 days after the ENE or the time set by the evaluator for completion
of a manased diacovery plan, either party would have the option of seeking to
?étstg)the ispute on an expedited basis through an Expedited Settlement Offer

—An ESO could include other health care providers or professionals who were
involved in the provision of health care services, with their consent.

¢ The ESO would be an open offer with no specifications (e.g., as to what portion
is in satisfaction of net economic loss, pain and suffering, attorney’s fees, etc.).
¢ The offeror is only obligated to stand behind the ESO for 90 days.

—The offeree may accept the ESO any time during or after the 90 day geriod,
up to verdict, but the offeror can withdraw the ESO at any time after 90 days.

—If the offer is withdrawn, no shifting of fees, as described below, would
occur.
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¢ Evidence of the ESO would not be admissible in court in the instant action.¢

If Defendant Does Not Accept Plaintiff's ESO

o If the defendant does not accept the plaintiffs ESO, and then has judgment en-
tered against it in an amount equal to or exceeding 126% of the ESO (after the
award is adjusted for comparative negligence, additur, or remittitur and/or after
the award is reviewed on arpeal. if one is taken), the defendant would be liable
for the plaintiff's reasonable attorney’s fees and costs from 90 days after the
ESO until the entry of the judgment.

—This penalty would not exceed the amount of the final judgment.
n f_—'l(’!heyt |imgount of the penalty could be reduced or eliminated by the court if
it finds that:

(1) defendant had a reasonable basis for rejecting the ESO because the
case involved a novel issue of law or complex question of fact (defendant
must have documented the same within 90 days after the ESO);

(2) defendant rejected the ESO because it had a reasonable basis for con-
cluding that it would not be found liable (defendant must have documented
the same within 90 days after the ESO); or

(3) he sanction would result in undue hardship.

If Plaintiff Does Not Accept Defendant’s ESO
¢ If the plaintiff does not accept the defendant’s ESO, and then a {judgment is en-
tered for the plaintiff in an amount equal to or less than 756% of the ESO (after
the award is adjusted for comparative negligence, additur, or remittitur and/or
after the award is reviewed on appeal, if one is taken), then the plaintiff would
be liable for the defendant's reasonable attorney's fees and costs from 90 days
after the ESO until the entry of the judgment.

—This penalty would not exceed the amount of the final judgment. )
" f_—'lt;het ':mtaount of the penalty could be reduced or eliminated by the court if
it finds that:

(1)plaintiff had a reasonable basis for rejecting the ESO because the case
involved a novel issue of law or complex question of fact (plaintiff must
have documented the same within 90 days after the ESO); or

(2)the sanction would result in undue hardship.

—The penalty owed l:jy plaintiff would be offset aﬁainst the judgment (i.e., the
a{no)unt owed by defendant would be reduced by the amount of plaintiffs pen-
alty).

o If the plaintiff does not accept the defendant’s ESO and does not prevail, then
the court would determine if the action was frivolous.

—If the court finds the action was frivolous, the court shall require the plain-
tiff's attorney, the plaintiff, or both to gzg the defendant's reasonable attorney’s
fees and costs from 90 days after the ESO until the entry of the judgment.

STANDARDS FOR ALL CASES THAT GO TO TRIAL
(With or Without ENE/Expedited Settlement Offer)
LIABILITY DEFENSES

Use of Practice Guidelines as a Rebuttable Presumption

¢ National practice guidelines would be developed under the direction of the
Agency for Health Care Policy and Research (AHCPR) or a similar agency with-
in the HHS Department. )

¢ Compliance with these guidelines may be introduced by the defendant and, if
introduced, shall establish a rebuttable presumption that the services pre-
scribed by the guidelines is the appropriate standard of care. .

e Practice guidelines would be used in the following manner to make malpractice
determinations:

—Defendants would win dismissal of the case against them if they can prove
that: (1) they adhered to practice guidelines that existed at the time of the al-
leged malpractice; (2) the guidelines were the correct guidelines to apply; and
(3) the guidelines applied to the patient’s condition at the time of the alleged
injury.

¢ Implemented with a seven year sunset; with re-authorization based on the re-
sults of an evaluation.
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Informed Consent As an Affirmative Defense

e Disclosure standards for health care providers and professionals would be clari-
ged. Strong informed consent defense ianguage would be included in the legisla-
on.

PROVISIONS ADDRESSING DAMAGES

Collateral Source

¢ Proof of economic losses that have been, or will be, paid by collateral source is
not admissible.

¢ Subrogation, both contractual and statutory, would be eliminated.

Joint and Several Liability

¢ Joint and several liability would be abolished in favor of several liability, where-
in defendants pay in relation to actual contribution to the harm. (Plaintiff as-
sumes burden of own contribution to the harm.)

e Any uncollectable or “orphan” shares that represent economic loss would be re-
allocated among the parties, including the plaintiff, according to each party’s
percentage of contribution to the harm.

¢ Any person who previouslir settled with the plaintiff would be included in the
apportionment process, all factual evidence would be admitted except the
amount of the settlement.

Punitive Damages

o The circumstances under which punitive damages may be assessed would be de-
fined more clearly.

—Punitive damages would be given only upon a showing by clear and con-
vincing evidence that the defendant (or defendant’s agent) engaged in conduct
which is epecifically intended to cause tangible or intangible serious injury or
conduct that is carried out both with a conscious, flagrant indifference to the
rights of the plaintiff and with a subjective awareness that such conduct will
result in tangible serious injury.

o At the discretion of the defendant, punitives would be bifurcated from the jury
trial on compensatory damages.

° Stagdards to apply in cases of vicarious liability would be clarified and tight-
ened.

—Punitive damages would not be assessed aﬁ_ainst a principal for an act or
omission of its agent/employee unless a plaintiff establishes by clear and con-
vincing evidence that: 1) the agent/employee’s conduct met the above standard;
and 2) a superior officer of the principal, in the exercise of policy-making au-
thority, authorized, participated in, or ratified the act or omission.

Periodic Payment of Future Damages

. ll?efgmdant may elect to pay future damages exceeding $100,000 on a periodic
asis.

—The future damages to be paid on a periodic basis would be reduced to
present value. !

—Periodic payments cease upon plaintiffs death or return to work (except for
loss of future earnings in the case of death).

OTHER

Frivolous Actions

o Every pleading, motion, and other paper shall be signed by the attorney of
record, or a party, if not represented by an attorney. The signature constitutes
a certificate that to the best of the person’s knowl , information, and beljef,
the pleading or motion is well grounded in fact and is warranted by existing
law or a good faith argument for the extension, modification, or reversal of ex-
isting law, and that it is not imposed for an improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of litigation.

o If a pleading, motion, or other paper is signed in violation of this provision, the
court shall impose upon the person who signed it or a represented 8\ , OF
both, an appropriate sanction, which may include an order to gay to the other
Party the amount of reasonable expenses incurred because of the filing, includ-
ng reasonable attorneys fees.
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Statute of Limitation
¢ Would establish a two year statute of limitations with an extension for minors.

Attorney Disclosure

o At the time of hiring, attorneys representing any parties involved in a medical
malpractice action would be required to disclose: 1) the estimated probability of
success on the action; 2) the estimated number of hours needed to handle the
action; 3) an estimate of the attorney fee required and whether any costs will
be assessed outside the contingency fee arrangement; and 4) an alternative fee
type or rate (hourly or contingency) if available.

o At the close of the action, an attorney would provide to the client and the court,
if the action was litigated, a full documented disclosure of the hours spent, a
description of the work conducted, the total compensation received, and the cal-
culated hourly fee concerning the action.

—Failure to provide the required information would result in a fee limit of
10 percent of the award.

Certificate of Merit
e Would apply to all medical malpractice actions.
¢ A report, completed by a qualified medical 'professional, certifying that there is
a reasonable and meritorious cause for the filing of the action, would accompany
the complm)nt when the suit is filed (or within 90 days of filing under some cir-
cumstances).

—The medical professional completing the report would meet all qualifica-
tions of a trial expert.

—A separate report would be filed for each defendant named (or subsequently
named) in the complaint.

—When the plaintiff intends to rely on the doctrine of “res ipsa loquitur,” the
report would state that, in the opinion of the reviewing medical professional,
negli‘%e}a‘nce has occurred.

—When the plaintiff intends to rely on the doctrine of failure to inform of the
consequences of the procedure, the report would state that the reviewing medi-
cal professional concluded that a reasonable health professional would have in-
formed the patient of the consequences.

¢ Failure to file a certificate would be grounds for dismissal.

STATEMENT OF THFE. AMERICAN ACADEMY OF FAMILY PHYSICIANS

On behalf of the American Academy of Family Physicians, an organization rep-

resenting more than 79,000 practicing physicians, residents and medical students,
lease accept this statement for the record for the May 12, 1994 Hearing on Health
are Reform and Medical Malpractice and Antitrust Issues.

The Academy strongly supports medical liability and antitrust reform within
health care reform legislation. We are extremely concerned about the impact of the
medical liability crisis on access to health care services and overall system costs. We
are also concerned that present antitrust law does not provide the flexibility re-
quired for physicians to address access, quality and cost issues under a reformed
health care system.

Medical Liability

Regarding access, the medical liability problem poses its most serious threat to
women'’s health care. In rural areas, inner cities, and economically depressed com-
munities, which have difficulties attractingre%ualiﬁed medical care providers, a vir-
tual exodus of obstetric providers has occurred.

Family ph'ysicians are an important source of obstetric care in these underaerved
areas: data from the 1990 National Ambulatory Medical Care Survey (NAAMCS) in-
dicate that nationwide, 18 percent of office visits for normal pregnancy care are to
family physicians/general practitioners. In rural areas, family physicians provide
two-thirds of the available obstetrical care.

Unfortunately, in a recent survey of AAFP members, one out of four family physi-
cians who previously provided obstetrical services reported having discontinued
those services due to the cost or unavailability of medical liability insurance. Ten
gercent reported limiting the tﬁpe of obstetrical care they provide. Approximately

2 percent of family physicians have given up obstetrics altogether.
arding cost issues, skyrocketing medical malpractice insurance premiums re-
sult in significant increases in health care costs, particularly in rural and under-
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served areas. Physician and hospital liability insurance premiums totalled $9.2 bil-
lion in 1991, and have been growing at four times the rate of inflation.

In 1992, family physicians paid an average of $5,959 annuall{) for the lowest
amount of medical liability insurance, $7,053 if they also provided obstetric services.
The discrepancy widens with greater insurance coverage.

A 1993 report by Lewin-VHI estimated that defensive medicine added $25 billion
to health care costs in 1991, The study further reported that the U.S. could save
$35.8 billion over five years by eliminating defensive medicine practices. In a Sei)-
tember, 1993 report, the Office of Technology Assessment reported that a reasonable
ceiling on noneconomic damages is the most effective way to contain medical liabil-
ity costs. And the 1994 report of the Physician Payment Review Commission rec-
ommends scheduling noneconomic damage payments, collateral award offsets, peri-
odic payments of awards, scheduled attorneys’ contingent fees, joint and several li-
ability reform, reduction in statutes of limitation and binding alternative dispute
resolution systems.

Medical Liability Recommendations

The Academy supports federal tort reforms including a $260,000 limit on non-
economic damages, reducing awards by the amount of compensation from collateral
sources, allowing crerlodic payment of awards over $100,000, limiting attornelys' con-
tingency fees, and replacing joint and several liability with proportionate liability
among the defendants in a case.

We also support a modified statute of limitations that would require a claim to
be filed within two years from the date that the alleged injury should have been
discovered, but not more than four years from the date of the alleged injury. For
alleged injury to children under age six, a claim should be filed within four years
from the date the alleged injury should have been discovered.

In addition, we support incentives for states to establish alternative dispute reso-
lution (ADR) systems, including no fault, fault-based or binding arbitration systems.
We also support allowing parties to challe;se the ADR outcome in court—but if the
cclxlu]rt df‘;jslon is less favorable than the ADR decision, the filing party should pay
all legal fees.

Finally, we support recurring that an expert affidavit accompany every claim to
certify the claim has merit. The affidavit should be from a specialist who practices
in the same medical specialty as the defendant and who has knowledge and exper-
tise in that area.

Antitrust

The Academy is troubled about present antitrust law for two principle reasons,
concerns that are related to the evolving health care system and the need for anti-
trust law to reflect these changes.

First, we are concerned about legal barriers to physicians and other providers who
attempt to coordinate and/or integrate their services. Under a reformed health care
s‘y"sbem. physicians will be required to work together to provide the best care for
their patients. Strict adherence to traditional antitrust doctrine will be counter-
productive to efforts to realign health care system-incentives.

While September, 1993, regulations promulﬁaced by the Justice Department and
the Federal Trade Commission outline &:'cwable collective activities by health care
groviders. including the provision of iti.rmation by physicians to purchasers of

ealth care services, and physician network joint ventures, they are incomplete as
written. Specifically, while the guidelines describe federal enforcement activities,
they offer inadequate protection for physicians and other providers against civil law-
suits brought under antitrust statute.

Second, the Academy is concerned about the impact of antitrust law on physicians’
abilities to negotiate fee schedules with enormous plans or alliances. Even without
health care reform, consumers are movin§ into organized, integrated health plans,
which fundamentaily alters the market for physician services. Physicians are no
longer able to charge market rates; fees for services are established by the plans
or alliances in which they participate. Furthermore, as the insurance market is con-
solidated, at least some areas of the country will be left with health plans that are
the sole buyer of medical services.

Given this likelihood, physicians must have some leverage with which to negotiate
fair fee schedules. While some health care proposals allow for some collective action
by rhysicians, they do not extend this principle to physician relationships with
health plans that are the sole buyer of services in the region. Even the courts have
begun to recognize that collective negotiation is the only way that physicians can
lelvel the bargaining imbalance when confronted with payers who dictate fee sched-
ules.
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Antitrust Recommendations

. .1. The Academy recommends codifying the DOJ/FTC antitrust guidelines and lim-
iting damages to single—rather than treble—amounts for antitrust claims against
any health care collaborative venture that applies for and receives a certificate of
review, -

2. We also recommend that the Attorney General, in consultation with the FTC
and HHS, establish competition guidelines that reflect the scope of health care re-
form, and solicit nominations for additional “safe harbors”—permissible collective
activity by health care providers. We also support requiring the two agencies to de-
velop a single set of standards and procedures for expedited case-by-case approval,
provide a “certificate of review “ to the approved entities, and require that joint ac-
tivities in the health care industry that technically fall outside the safe harbors be
analyzed by the “rule of reason,” in which competitive benefits are weighed against
competitive harms.

3. We also support codifying as an exemption from antitrust laws negotiations be-
tween collective providers and health plans that are the dominant buyer in the re-
gion, and requiring the Attorney General to develop specific guidelines defining
when a health plan is considered the dominant buyer for a region.

4. We also recommend that a separate antitrust standard be established for rural
areas that is not predicated on market share statistics but on whether there is evi-
dence that consumers gain in terms of efficiency and quality of care.

Thank you for your consideration of our views. We would be delighted to work
with you on any of these issues.

STATEMENT OF THE AMERICAN ASSOCIATION OF BLOOD BANKS

The American Association of Blood Banks (AABB) urges the enactment of com-
prehensive, nationwide medical liability reform. The B supports caps on non-
economic damages, periodic payment of future damages, limits on contingent attor-
ney fees, and consideration of collateral sources when awardin7 damages. We also
su?port a uniform statute of limitations for medical malpractice lawsuits and a legal
defense for working within medical practice guidelines.

We are %Ieased that much of the proposed health care reform legislation includes
many of these important reforms. However, we are concerned that as currently
drafted, the medical malpractice sections of some of these proposals may not cover
actions brought against blood centers. Whatever form of medical liability reform is
chosen, the AABB urges Congress to adopt legislation applicable to legal actions in-
volving the providers of blood services.

The American Association of Blood Banks (AABB) is the professional medical soci-
ety for apgroximately 2,400 community, regional and Red Cross blood centers, hos-
pital-based blood banks and transfusion services and more than 9,000 individuals
engaged in blood banking and transfusion medicine. Our member facilities are re-
sponsible for collecting virtually all of the nation’s blood supply and for transfusing
more than 80 percent of the blood used for patient care in the United States.
Throughout its 47 Jear history, the AABB has been dedicated to maintaining a safe
and adequate blood supply for the American people.

ALL BLOOD SERVICES PROVIDERS SHOULD BE INCLUDED IN MEDICAL LIABILITY REFORM

The AABB is concerned that as currently drafted, the medical liability reform sec-
tions of health care reform legislation may not a%ply to the liability challen‘ges fac-
ing the blood banking community. AABB urges Congress to amend the definitions
in the medical liability provisions of the legislation so that medical malpractice
claims against blood service providers would clearly be covered. .

We have found the following problem in Section 5301(aX1) of the Health Security

Act:
ITR.‘I! 1~i’\sct.'s liability reforms would apply to all MEDICAL MALPRACTICE

Medical Malpractice Claims are defined (in part) as claims against “. . . A
HEALTH CAlg.E PROVIDER OR HEALTH CARE PROFESSIONAL . . ”

Health care ﬁrovidera and health care Messionals are defined (in part) as
“REQUIRED BY THE LAWS OR REG TIONS OF THE STATE TO BE
LICENSED OR CERTIFIED BY THE STATE.”

The U.S. Food and Drug Administration (FDA) thoroughly and extensively regu-
lates the collection, processing and distribution of blood and blood components.
While some states have their own regulatory and licensing programs for blood serv-
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ices, most states defer to the FDA and do not provide for state licensure or certifi-
cation of blood banks. Under the Health Security Act language blood establishments
located in states without licensure or certification programs for blood establishments
would be excluded from the definition of “health care provider” and, therefore, from
inclusion in the bill's medical liability reforms.

As gortrayed in the enclosed draf{ revision, we recommend modifying the defini-
tion of health care providershealth care professionals to include those reguired by
State OR FEDE laws or regulations to be REGISTERED, licensed, or cer-
tified to engage in the delivery of such services.” This would cover blood centers in
states without state licensure. Without our proposed amendment many blood cen-
ters crlmght inadvertently be excluded from the federal medical liability reforms pro-
posed.

We also recommend that health care reform legislation include a definition of the
term “health care services.” Since the states now each have their own unique defini-
tions of this term, this action would further ensure uniformity in the treatment of
health care providers and professionals.

To clarify that the medical malpractice provisions of the Health Security Act are
applicable to legal actions against blood services providers, we recommend amend-
ment of the bill's definitions so that blood services are clearly covered. We are in-
cluding with our testimony our proposed definitions that would conform to President
Clinton’s Health Security Act.

BLOOD SERVICES ARE PERFORMED BY MEDICAL PROFESSIONALS

Including blood services in medical liability reform proposals would not only re
duce litigation costs, it is good public policy. Blood services are performed by highl
skilled and specialized medical professionals, including physicians, nurses, and a
lied health professionals. Hospitals and transfusion recipients rely on the medical
?)Il‘t;gd and expertise of blood service providers in collecting, testing and processing

The nature of blood services, the high professional standards to which blood serv-
ices providers are held, and the necessity of safeguarding the safety and adequacy
of the nation’s blood supply all require that blood service providers be treated in
the same manner as all other health care ﬁrofeasionals. Including volunteer blood
centers in whatever health reform passes this year will ‘give life to the underlying
intent of health care reform: to ensure the availability of all health care services—
including blood transfusion—to every citizen,

BL.OOD AND LIABILITY

Including blood services providers in medical liability reforms is consistent with
state Iaw.o(;BJ virtue of the state “blood shield statutes” product liability actions
against bl services providers are not allowed, and plaintiffs must establish neg-
ligence in order to recover court awards against blood services providers. However,
since state legislators often do not specifically address whether blood services pro-
viders are entitled to the protection of state-enacted medical liability reforms, this
issue must be litigated on a state-by-state basis. Resolution may involve complex
legal arguments and result in lengthy appeals.

or example, after years of litigation, the California Supreme Court concluded
that the collection, processing, and distribution of blood are professional medical
services and that blood centers performing these services meet the California Medi-
cal Injury Compensation Reform Act’'s (MICRA) definition of health care provider.
The Court decided that because blood banks provide a service that is inextricably
identified with human health, they are health dispensaries entitled to the liability
protections provided by MICRA. .
These are just some of the issues appearing in litigation arising from the period
rior to 1985 when there was no laboratory test to screen blood for Human
mmunodeficiency Virus (HIV), the virus that causes AIDS. While almost all of
these lawsuits are dismissed pre-trial or won in court, the litigation costs required
to obtain these rulings are enormous. The AABB believes that these funds would
be more ap ropn‘atelr devoted to patient care. We therefore urge Confress to craft
Federal medical liability reform legislation so that it is clearly applicable to lawsuits
against blood services providers.
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HEALTH SECURITY ACT DRAFT REVISED DEFINITIONS FOR SECTION 85301 (b)!

(3) HEALTH CARE SERVICES.—The term “health care services” means any

service provided by a health care services professional or health care services pro-
vider, or by any individual working under the supervision of a health care services
professional, that relates to the diagnciis, prevention, or treatment of any disease
or 1m%;mment of, or the assessment of the health of, human beings.
. (4) HEALTH CARE SERVICES PROFESSIONAL.—The term “health care serv-
ices professional” means any individual who provides health care services in a State
and who is required by State or Federal laws or regulations to have adequate edu-
cational background, training and experience, including professional training as nec-
essary, to assure competent performance, or to be registered, licensed, or certified
to provide such services; or who is certified to provide health care services pursuant
to a program of education, training, and examination by an accredited institution,
professional board, or professional organization.

_(6) HEALTH CARE SERVICES PROVIDER.—The term “health care services pro-
vider” means any organization or institution that is engaged in the delivery of
health care services in a State and that is required by State or Federal laws or regu-
lations to be registered, licensed, or certified to engage in the delivery of such serv-
ices.

_[renumber (5), (6), (7); throughout subtitle substitute “health care services profes-
sional” for “health care professional” and “health care services provider” for “health
care provider”]

STATEMENT OF THE AMERICAN ASSOCIATION OF NURSE ANESTHETISTS

The American Association of Nurse Anesthetists (AANA) is the professional-asso-
ciation that represents over 26,000 certified registered nurse anesthetists (herein-
after “CRNAs"), which is 96 percent of the nurse anesthetists in the United States.
The AANA appreciates the opportunity to provide testimony regarding our opposi-
tion to any weakening of the current antitrust laws. We believe that the current
antitrust laws and enforcement are crucial to protect competition and consumer
choice in the health care system.

INTRODUCTION

In the administration of anesthesia, CRNAs perform the same functions as physi-
cian anesthetists (hereinafter “anesthesiologists”) and work in every setting in
which anesthesia is delivered: traditional hospital surgical suites and obstetrical de-
livery rooms; the offices of dentists, podiatrists, ophthalmologists, and plastic sur-
geons; ambulatory surgical centers; health maintenance organizations; preferred
provider organizations; and U.S. Public Health Service, Veterans Administration,
and military medical facilities. Existing studies demonstrate that the quality of care
administered to patients by CRNAs and anesthesiologists is the same. Anesthesia
outcomes are affected by such factors as the provider's attention, concentration, and
organization, and not whether the provider is a CRNA or an anesthesiologist. That
is why the Harvard Medical School Standards in Anesthesia focus on monitoring the
patient; the standards are based upon data that indicate that anesthesia incidents
are usually caused by lack of attention to detail and insufficient monitoring of the
patient.

As anesthesia specialists, CRNAs administer more than 65 percent of the 26 mil-
lion anesthetics given to patients in the United States each year. CRNAs are the
sole anesthesia providers in 85 percent of rural hospitals, enabling these medical
facilities to provide obstetrical, surgical, and trauma stabilization services. CRNAs
are also front line anesthesia providers in underserved urban areas, providing serv-
ices for major trauma cases, for example.

While many CRNAs practice in an anesthesia team which includes anesthesiol-
ogists and other ancillary support staff, CRNAs also practice as independent provid-
ers. Independent CRNAs must compete with anesthesiologists in the marketplace.
For this reason, CRNAs have found it necessary to seek the protection of antitrust
laws to guard their ability to offer competitive anesthesia services to the public. In
light of the power and influence of the medical community, weakening of the anti-
trust laws would have a negative impact on the ability of CRNAs to compete with
anesthesiologists.

1 This amendment is supported by: The American Association of Blood Banks (AABB); The
American Association of Tissue Banks (AATB); The American Red Cross (ARC); and The Council
of Community Blood Centers (CCBC).
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HISTORICALLY, SOME ANESTHESIOLOGISTS HAVE ATTEMPTED TO ELIMINATE CRNAS AS
COMPETITORS

Before the end of the nineteenth century, surgery had been performed on‘!{ when
death was otherwise certain. By the end of the nineteenth century, two develop-
ments the discovery and utilization of anesthesia and the discovery and develop-
ment of asepsis—resulted in an enormous expansion of the numbers and types of
surgeries performed. Consequently, hospital construction flourished as the need
grew for operating rooms to accommodate aseptic surgery. Simultaneously, demand
grew for anesthesia specialists to focus their attention on the anesthesia care of pa-
tients while a physician performed surgelgv.

To meet their ever increasing need for edicated and qualified anesthetists, physi-
cians turned increasingly to sisters in Catholic hospitals. Nursing sisters, as well
as other registered nurses from a growing number of nurse training programs, prac-
ticed anesthesia with wide acceptance.

World War | accelerated the demand for qualified nurse anesthetists. The U.S.
government called on all available resources to educate nurses who were needed to
provide anesthesia to wounded troops. Advances made in anesthesia administration
and nurse anesthesia education during the war contributed to the nurse anes-
thetista’ dominant roaition in the anesthesia services field.

Even before World War 1, however, the growth and acceptance of the nurse anes-
thesia profession and its traininiprograms provoked anticompetitive reactions from
anesthesiologists. In 1911, in a harbinger of future anti-nurse anesthetist activity
counsel for the New York State Medical Society declared that the administration of
an anesthetic by a nurse violated the law of the State of New York. The following
year, the Ohio State Medical Board passed a resolution stating that only registere
phéaicians could administer anesthesia.

arly efforts to crush the nurse anesthesia profession gained momentum as anes-
thesiologists organized in their opposition to nurse anesthetists. In 1915, anesthe-
siologists founded the Interstate gociation of Anesthetists (IAA). In 191é, the IAA
successfully petitioned the Ohio State Medical Board to withdraw recognition of
Cleveland's Lakeside Hospital as an acceptable training school for nurses, and to
deny recognition of its graduates as re istered nurses, on the grounda that Lake-
side’s use of nurse anesthetists violated the Ohio Medical Board Acts. Nurses and
prominent surgeons alike protested the board’s decision, and succeeded in having
it reversed.

Similarly, in 1917, the Kentucky State Medical Association, with prompting from
organized anesthesiologists, passed a resolution prohibiting members from employ-
ing nurse anesthetists or referring cases to hospitals where nurse anesthetists prac-
ticed. In a test lawsuit brought by a nurse anesthetist, the Kentucky Court of Ap-
peals ultimately rejected the proposition that the administration of anesthesia by
a nurse directed by a physician constituted the unauthorized practice of medicine.

In 1921, another anesthesiologist group, the American Association of Anesthetists,
commenced a boycott by adopting a resolution prohibiting its members from teach-
ing nurse anesthetists. Anesthesiologists also moved into the political arena, sup-
porting legislation which would prohibit qualified nurse anesthetists from admin-
istering anesthesia. Unlike anesthesiologists, the American College of Surgeons,
comprised of physicians who utilized anesthetists, opposed legislative prohibitions of
nurse-administered anesthesia. In a 1923 resolution, they opposed all legislative en-
actments which would prohibit qualified nurses from administering anesthesia.

Surgeon support of nurse anesthetists, however, did not stop the anesthesiologists’
efforts to keep nurse anesthetists from practicing their profession. In 1933, the an-
esthesia section of the Los Angeles County Medical Association, along with two indi-
vidual anesthesiologists, brought a lawsuit against a nurse anesthetist. Notwith-
standing an opinion from the California attorney general that supervised nurse an-
esthesia was not the practice of medicine, the physicians claimed that nurse anes-
thetists’ administration of anesthesia constituted the illegal practice of medicine. As
had other courts, the California court found that the administration of anesthesia
under physician direction and supervision was not thexgactice of medicine.

In 1937, the American Society of Anesthesiologists ( A) was formed. (The Amer-
ican Association of Nurse Anesthetists had been founded in 1931). Immediately
after its inception, the ASA presented a master lan for the eventual elimination
of nurse anesthesia to the American College of Surgeons. The plan specified that
nurses should not be permitted to continue to provide anesthesia. It also provided,
inter alia, that a provision should be included in the Minimum Standards of Hos-
pitals (the forerunners of the Joint Commission on Accreditation of Hospitals' stand-
ards) directing that the department of anesthesia in each hospital shall be under
the direction and responsibility of a well-trained physician anesthetist. The plan
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cautioned, however, “that no legislation should be forced until physician anesthetists
can take over the work in a competent way.”

World War II increased the number of anesthesiologists. After the war, the anes-
thesiologists, as they aoug{;\tI to establish themselves in a civilian economy, renewed
their activities against CRNAs. Between 946 and 1948, the ASA launched a cam-
paign to discredit CRNAs in the eyes of the public. The campaign was successful
in reducing the numbers of nurses attending nurse anesthesia training programs.
The campaign was halted when the American Medical Association, the American
College of Surgeons, and the Southern Surgical Society expressed their opposition
to the ASA's negative publicity, and expressed their support of, and continued inten-
tion to utilize, CRNAs.

In 1947, (he ASA adopted an “ethical principle” prohibiting members in good
standing from participating in nurse anesthesia programs and from employing or
utilizing CRNAs, Measures to enforce the ethical guidelines included the threat to
revoke the American Board of Anesthesiology certificates of physicians training
nurse anesthetista.

SUCCESSFUL ANTITRUST RELIEF AGAINST ANESTHESIOLOGISTS

CRNAs have successfully prosecuted actions against anesthesiologists for anti-
trust irgury. Appellate Courts have recognized that CRNAs and anesthesiologists
can be direct competitors for antitrust purposes, Bahn v. NME Hospitals, 772 F.22
1467, 1471 (9th Cir. 1985). For example, in Oltz v. St. Peter’s Community Hospital,
861 F.22 1440 (5th Cir. 1988), plaintiff Oltz sued four anesthesiologists and the hos-
pital that granted three anesthesiologists an exclusive contract to %ovide anesthe-
sia services, alleging violations of section 1 of the Sherman Act. The anesthesiol-
ogists settled before trial, paying Oltz $462,5600.

In affirming the district court’s finding that the hospital joined the conspiracy to
terminate Oltz's billing contract with the hospital, the Ninth Circuit noted that the
anesthesiologists had “pressured the hospital at St. Peter's to eliminate Oltz as a
direct competitor.” The anesthesiologists had threatened to leave St. Peter's unless
Oltz’s independent billing status was terminated. After Oltz's termination, the anes-
thesiologists offered him a salaried position as an employee in their association
under their direction. Oltz refused. With Oltz gone, the anesthesiologists annual
earnings increased by forty to fifty percent. The pubiic interest in competition was
vindicated by Oltz's invocation of the antitrust laws.

Relief under state antitrust laws was granted in State of Maine v. Anesthesia Pro-
fessional Association, 1984-2 Trade Cas. (CCH) 66,081 (Me. Super. Ct. June 28,
1984). The defendants in the case, the Anesthesia Professional Association (APA)
and 19 of its member anesthesiologists, entered into a consent decree with the State
of Maine resolving certain issues concerning the anesthesiologists’ practice of anes-
thesiology in Portland, Maine area hospitals. The consent decree prevented the de-
fendants from taking key employment related actions against CRNAs. The relief
protecting CRNAs was effective because the consent decree also prohibited the APA
and its member anesthesiologists from entering into an exclusive contract with any
hospital for the provision of anesthesia services. Thus, the APA anesthesiologists
could not monopolize anesthesia services at the hospital at the expense of CRNAs
(and other competing anesthesiologists).

The Federal Trade Commission (FTC) has also fashioned effective relief to remedy
the ASA’s anticompetitive activities. In re American Society of Anesthesiologists, 93
F.T.C. 101 (1979), the Commission and the ASA entered into a consent order under
which the ASA agreed to end its formal restrictions on methods of anesthesiologist
compensation. In the case, the ASA's “ethical guidelines” prohibited anesthesiol-
ogists from practicing on any basis other than fee-for-service, i.e., members were not
to'P':actice as salaried employees of hospitals. Id. at 102.

e Commission's order in that case, inter alia, prohibited the ASA for a 10-year
period from making any statement containing an official ASA position that related
to anesthesiologists compensation arrangements unless the statement contained and
was not inconsistent with the following language:

It is the official policy of the (ASA] that an anesthesiologist is free to choose

whatever arrangement he prefers for compensation of his professional servic2s.

The Society does not consider the arrangement so chosen to be a matter of profes-

sional ethics.

Id. at 105 (emphasis added).

ANTITRUST PROTECTION IN CURRENT ANESTHESIA MARKETPLACE

Current economic Eractices in the field of anesthesia do not reflect the nonpal
workings of the marketplace. It has been said that they reflect a modern version
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of mercantilism in which the winners are those who can most effectively influence
the rules of the game, not those who can most efficiently produce the goods or serv-
ices. A successful market competitor competes, increases choices, and lowers prices.
On the other hand, a mercantilist monopolizes, restricts choices, and raises prices.
_ Attempts have been made by some physicians to keep CRNAs from freely compet-
ing in the marketplace by creating barriers to practice. Examples of barriers to prac-
tige.mclude, but are not limited to, hospital medical staff bylaws which deny CRNAs
clinical practice privileges, specific restrictions on clinical practice privileges of
CRNAs, promulgation of inaccurate information about a surgeon's liability for
CRNAs, and the formation of large anesthesiologist groups. Whether specific bar-
riers to CRNA practice constitute anticompetitive behavior under the antitrust laws
obviously depend on the facte of each case. However, CRNAs want to retain the abil-
ity to utilize appropriately the current antitrust protections, for example, conspir-
acies in restraint of trade, conspiracies to price-fix, attempts to monopolize, threats
of boycott or actual boycotts, or group refusals to deal.

1. HOSPITAL MEDICAL STAFF BYLAWS WHICH DENY CRNAS CLINICAL PRACTICE
PRIVILEGES

Some physicians have created hospital medical staff bylaws that effectively elimi-
nate the opportunity for independent CRNA practice. In one such case, the hospital,
upon recommendation of a grour of anesthesiologists changed its bylaws t- state
that “nurse anesthetists could only practice in the institution if they were employees
of the physician anesthesiologists.” This bylaw effectively restricts an independent
CRNA from applying for medical staff clinical practice privileges. Without the oppor-
tunity to obtain medical staff clinical practice privileges at a hospital, independent
CRNASs do not have the ability to administer anesthesia to patients in that facility.
Therefore, they would have to become employees of an anesthesiologist group or
some other entity in order to provide anesthesia in that hospital. When CRNAs are
employees of anesthesiologists, though, the price of their anesthesia service is set
by the employer at what would probably be a higher rate than what an independent
CRNA would charge for the same service. As a result, the patients at that hospital
would lose their competitive choice.

2. SPECIFIC RESTRICTIONS ON CLINICAL PRACTICE PRIVILEGES OF CRNAS

While CRNAs do have the right to practice in many institutions, there have been
situations where anesthesiologists, through the medical staff structure, have re-
stricted the scope of practice of CRNAs. If their scope of practice is limited, then
CRNAs cannot compete with the “full service” anesthesiologists. Restrictions on
scope of practice have included: refusal to grant clinical practice privileges for re-
gional anesthesia, insertion of invasive monitoring lines, and postoperative pain
management of patients. Another example of a practice limitation is when a CRNA
is only allowed to monitor an obstetrical patient after an anesthesiologist has ad-
ministered an epidural injection (a regional anesthetic), even though the CRNA is
legally qualified to actually administer the epidural injection. Other CRNAs experi-
ence unnecessary limitations on which types of patients they may treat. These re-
strictions on clinical practice Y‘rivilegea are not related to education or ability, but
rather to the desire by some physicians to control the scope of practice of their com-
petitors.

3. PROMULGATION OF INACCURATE INFORMATION ABOUT SURGEON'S LIABILITY FOR
CRNAS

It is difficult for CRNAs to compete, in the market when anesthesiologists use in-
accurate information to persuade surgeons not to utilize CRNA services. In one such
gituation in Southern California, an anesthesiologist sent promotional and market-
ing letters to plastic surgeons, ophthalmologists and other physicians stating that
the surgeons had increased liability if they used a CRNA rather than an anesthe-
siologist. It is important to understand that tyé)ically in cosmetic plastic surgery, the
patient pays for the procedures, as insurance does not cover such operations. Plastic
surgeons, recognizing the competitive pricing and high quality of care provided by
CRNAS, have utilized these practitioners for many years. However, inaccurate infor-
mation regarding liability of the surgeons for care provided by CRNAs could have
had a significant adverse influence on surgeons’ use of nurse anesthetists. The Cali-
fornia Association of Nurse Anesthetists was able to use the threat of antitrust ac-
tion to remedy this situation.
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4. FORMATION OF LARGE ANESTHESIOLOGIST GROUPS

In recent months, large anesthesiology groups that have taken over anesthesia
services in several hospitals, or in all of the hospitals, in certain major metropolitan
areas. In those situations where the anesthesiologist group has an exclusive contract
that prohibits competitors from gaining access to the facility, the free market for
anesthesia services in those areas is a casualty. -

As of January 1, 1994, there was a merger of two anesthesiologist groups (Middle
Tennessee Anesthesiology, P.C. and Anesthesiology Consultants of Nashville, PC.), -
which both served metropolitan Nashville, Tennessee and surrounding Davidson
County. The new group, called Anesthesia Medical Gro\#), includes 60 of the 111
non-teaching anesthesiologists serving the metropolitan Nashville area. Anesthesia
Medical Group employs 105 of the 176 CRNAs practicing in the same area.

In the Nashville area there are 3,906 staffed hospital beds distributed among 12
hospitals. Anesthesia Medical Group is the sole anesthegia provider in two hospitals
comprising one third of the available staffed hospital beds in Nashville. In a third
hospital, with 671 staffed beds, the group does not have an exclusive arrangement,
but provides approximately 66 percent of the anesthesia.

Therefore, Anesthesia Medical Group contains approximately 64 percent of the
practicing anesthesiologists, controls 60 percent of the CRNAs in the area, and has
exclusive or nonexclusive access to nearly one half of the staffed hospital beds in
the area they serve. No other group of anesthesiologists in the area has over 20 an-
esthesiologist members.

Anesthesia Medical Group because of its size, is well in excess of the September
15, 1993 antitrust guidelines jointly issued by the U.S. Department of Justice and
PI‘C, which allow a safety zone for physician joint ventures comprised of 20 percent
or fewer of the physicians practicing in the relevant geographic market. This new
dominant group of anesthesiologists has used its obvious market power to lower the
compensation of the CRNAs employed by one of the two merged anesthesia groups.

e group'’s size constitutes an effort to improve its bargaining position with hos-
pitals and insurance companies. However, such large concentrations of market
rower create anticompetitive risks and may constitute a violation of the antitrust
aws.

AANA OPPOSITION TO WEAKENING EXISTING ANTITRUST LAWS

1. PRESIDENT CLINTON'S “"HEALTH SECURITY ACT” ANTITRUST EXEMPTION PROVISIONS

The AANA opposes the provisions in Section 1322(c) of President Clinton’s
“Health Security Act” (HR 3600/S 1757), which would grant an antitrust exemption
to grovider groups to collectively negotiate with regional alliances over fee schedules
to be paid under fee-for-service plans. Much of our concern arises because, unlike
the present judicial tests for state action and Noer-Pennington immunity, Section
1322(c) fails to lprovide for any real supervision over provider conduct during the
fee-setting and fee-negotiation proceas. Therefore, memgers of our association, hav-
ing less negotiating power than dominant provider groups, risk being ignored or ex-
cluded entirely from the negotiation process.

In addition, we are concerned that the Health Security Act specifies that fee
schedules are “state regulated.” Therefore, concerted refusals by anesthesiologists to
deal with CRNAs who may not agree to practice restrictions, would not be action-
able under the federal antitrust laws. For example, a fee schedule between a pro-
vider group and an alliance that reflected a policy not to engage CRNAs who did
not work for anesthesiologists would not involve a prohibited boycott, since the re-
fusal to deal with independent CRNAs would be the direct result, not a collateral
result, of the agreement. If concerted refusals to deal with CRNAs are immunized
from antitrust attack, CRNA independent practice is threatened.

2. HATCH/ARCRER ANTITRUST BILLS (S 1658/HR 3486)

The AANA also opposes the “Health Care Antitrust Improvements Act of 1993”
(S 1658/HR 3486), companion bills introduced by Senator Orrin Hatch (R-UT) and
Representative Bill Archer (R-TX) respectively. We believe that there is no docu-
mented need to expand the “safety zones” created in the September 15, 1993 U.S.
Department of Justice/FTC Statement of Antitrust Enforcement Policy in the Health
Care Area (hereinafter “antitrust guidelines”).

One reason for our opposition is that the bills would exempt certain activities
from the antitrust laws if the conduct falls within a safe harbor defined by the legis-
lation. One of the safe harbors is collective activities related to the provision of
health care services in which the number of each t{pe of provider or specialty does
not exceed 20 percent. (S 1658 states 20 percent, while HR 3486 states 25 percent).
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This creates a statutory antitrust bar in situations where 20 percent of the anes-
thesiologists in a relevant geographic market come together for the express purpose
of engaging in anticompetitive behavior, such as attempts to boycott As or con-
sgquclea.w price-fix. Let's create a hypothetical situation where there are 50 anes-
thesiologists in a relevant geographic market and five hospitals. If 10 anesthesiol-

sta insisted on an exclusive contract with one hospital and refused to work with

'RNAs, they would fall within the 20 percent safe harbor. If the same 10 anesthe-
siologists mandated to that one hospital that they would only work with CRNAs
who were em&l)oyed' by their anesthesiology group, they would fall within the 20 per-
cent safe harbor. Taking our hypothetical one steg‘ further, each of the five hospitals
could have 10 anesthesiologists and fall within the 20 percent safe harbor. The 10
anesthesiologists at each hospital would not even have to collude with each other
to create an anheqmretiti.ve copycat effect. This means that if the 10 anesthesiol-
ogists at one hospital decided to collectively negotiate and raise their fees, the 10
anesthesiologists at each of the other four hospitals could take note of that fact and
raise their fees to match. This type of copycat effect would increase costs to the
consumer,

Another hypothetical involving the 20 percent safe harbor would be a situation
where anesthesiologists could act collectively for the express purpose of keeping
managed care entities out of a rural area because managed care entities often uti-
lize cost-effective CRNAs to provide anesthesia. In our hypothetical, a small town
of 25,000 may have one hospital and one anesthesioloyist group, which consists of
two anesthesiologists. Taken alone, the two anesthesiolozists may comprise 100 per-
cent of the anesthesiologists in that small town and, taerefore, would fall outside
of the 20 percent safe harbor. However, the more likely definition of the relevant
geographic market for the small town would be one that includes the hypothetical
city of 100,000 within 15 miles of the small town. That city has three hospitals and
10 anesthesiology groups. Each of the 10 anesthesiology groups consists of two anes-
thesiologists. There is no anesthesiology group that has more than 20 percent of the
relevant market and, therefore, each anesthesiology group has the protection of the
20 dpercent safe harbor. If the two anesthesiologists at the small town hospital are
added to the 20 anesthesiologists at the city hospitals, the two anesthesiologists at
the small town hospital may now be eligible for protection under the 20 percent safe
harbor. This could empower the two anesthesiologists at the small town hospital to
act collectively to prevent managed care entities, who may rather utilize CRNAs,
from moving into their small town.

Currently the U.S. Department of Justice and the FTC have the authority to
evaluate whether the conduct in the above hypotheticals fell within the “extraor-
dinary circumstances” exception to the 20 percent safety zone created in the Sep-
tember 15, 1993 U.S. Department of Justice/FTC antitrust guidelines. Under the
Hatch/Archer bills, the U.S. Department of Justice and FTC would have no discre-
;.‘ionbto review these cases because they would fall within a statutory antitrust safe

arbor.

A second reason for our opposition to the bills is they create another safe harbor
for standard setting and enforcement activities by medical self-regulatory entities,
such as the ASA. Standard setting and enforcement activities are defined to include
accreditation of practitioners, risk management, practice guidelines, and peer review
of medical professionals. These provisions would immunize the ASA Anesthesia
Care Team pronouncements from antitrust challenge. The ASA Anesthesia Care
Team pronouncements have stated that ideally all anesthesia should be performed
b‘)lr an anesthesiologist, or at minimum by an anesthesia care team (CRNA and anes-
thesiologist working together). The A does not su%port the ASA Anesthesia
Care Team pronouncements because the AANA believes that CRNAs are fully quali-
fied to work alone as private practitioners and should not be restricted to working
only as part of an anesthesia care team. CRNAs should have the right to engage
in the tyge of anesthesia practice that they choose.

A third reason for our opposition is that }I)‘ractice guidelines created by the ASA
would be immune from antitrust challenge. These practice guidelines could be used
to restrict CRNA practice by, for example, requiring that only anesthesiologists
could provide regional anesthesia for obstetrical cases.

CONCLUSION

CRNASs have the education and ability to compete in the health care marketplace
due to the cost-effectiveness and quality of the services they deliver. However, based
on historical and recent experience in the evolving health care marketplace, CRNAs
often do not have a level playing field on which to compete. Even with the protection
of the current antitrust laws, some anesthesiologists may successfully restrict the
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practice of CRNAs or actually exclude CRNAs from hospitals. Without the protection
of the current antitrust laws, anesthesiologists may successfully eliminate the prac-
tice of their competitora—CRNAs.

The current antitrust laws are intended to preserve competition and promote
consumer welfare. Expanding antitrust exemptions beyond what current law per-
mits would only serve to undermine these objectives by eliminating competition,
limiting consumer choice, and increasing costs to consumers. Therefore, the Amer-
ican Association of Nurse Anesthetists strongly opposes any weakening of the cur-
rent antitrust laws.

Thank you for your consideration of our views.

STATEMFENT OF THE AMERICAN BOARD OF PROFESSIONAL LIABILITY ATTORNEYS

I want to begin by applaudinF this committee and every member of Congress who
is focusing on our nation's health care system. Clearly, there is much room for im-
provement and there is no area more important for our government to deal with.

However, in our quest to improve access to health care for all Americans, we must
not lose sight of quality. lmgroved access to physicians is no cure for what ails the
system if we cannot assure the public that their rhyaicians are competent.

Reducing the cost of health care will be small consolation if, in the process, we
do t:lot. reduce the incidence of negligent, incompetent, substandard care in our hos-

itals.

P Let's start with these basic facts—unknown to most of the American public. Ac-
cording to data in studies by Harvard University, the State of California and others
it seems certain that more than 100,000 Americans die and 500,000 are injured
each year due to malpractice in hospitals. Hardly any of these incidents come to
li%ht.. Hardly an'y of the doctors involved are ever disciplined. The victims them-
selves—or their families—usually never know that the death or injury was unneces-
sary and avoidable.

According to the AMA itself, 10% to 14% of the nation’s 600,000 physicians have
been abusers of alcohol or drugs, or have been p%ychiatrically impaired. But when
was the last time you heard of a patient being told that their doctor had a drinking
or drug problem? Never. Routinely, the public receives no information, has no way
of protecting itself against these practitioners.

ost doctors are skilled, diligent, selfless people who devote their lives to the care
of others and deserve our esteem. But we must recognize that, as a practical matter,
the medical profession is totally unpoliced. Bad doctors are rarely disciplined an
are allowed to prey on patients repeatedly, without any official body doing anything
to stop them or warn future potential victims.

The states don’t discipline doctors. According to Public Citizen, only about 2,000
to 3,000 physicians are disciplined each year by state licensing authorities. Most of
those are for offenses other than malpractice and, with a few rare exceptions, they
all involve nothing more than a slap on the wrist.

Medical societies don’t do much either—in fact they usually say it’s not their job
to help weed out negligent physicians. And most individual doctors just won't get
involved, preferring to give a fellow physician the benefit of the doubt.

I am both a neurosurgeon and an attorney and I've represented thousands of pa-
tients and their families. I know first hand how widespread and serious this prob-
lem is. America needs malpractice reforms that protect patients, not bad doctors.
And I urge this Committee to include such reforms in any legislation it passes.

States claim that they lack the money and staff to investigate and prosecute all
complaints against physicians. But there are resources available to help them locate
the bad doctors and the government should require states to use them.

A study by Tufts University found that insurance companies restrict or cancel the
malpractice policies of more than 7,000 doctors every year because of questions
about competence or inordinate numbers of malpractice lawsuits. That's only a frac-
tion of the incidents of malpractice, but it's triple the number of doctors who are
being disciplined by the states.

A new national health plan should require insurance companies to report to state
medical boards when they cancel or restrict a policy. This would enable states to
focus their investigations on physicians who are likely to be a public risk and the
determine whether any action should be taken against them.

Also, experience shows that physicians who don't carry malpractice insurance are
more likely to practice substandard medicine. At the very least, requiring insurance
companies to report would allow states to make public the names of doctors who
don’t have insurance or have had it revoked or severely limited. It would help pa-
tients make informed judgments in choosing their doctors.
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- Another federal reform would be to remake state licensing and disciplinary pro-
ceedings public. State medical boards and peer review organizations are usually
composed entirely of physicians who often bend over backwards to give their fellow
doctmﬁ a break. Congress should require that these boards include non-physicians
as well,

The federal government should also require states to open licensing and discipli-
nary hearings to everyone and to make their findings public. Boards should have
to issue their findings in disciplinary matters within one year—rather than allowing
them to drag on indefinitely as often hapé)ens now.

Congress can also improve the watchdog systems that are already in place. For
example, the Federal Health Care Financing Administration regularly compiles the
mortality rates at hospitals around the country, but provides no information on the
causes of death. Why not require its investigators to evaluate whether the death
rateg are due to factors beyond the hospitals’ control or to negligence or substandard
care

Another asset that has been wasted is the National Data Bank—a federally fi-
nanced computer registry that includes the names of physicians who have been
found liable for malpractice, who have paid out settlements to victims in malpractice
lawsuits or against who disciplinary actions have been imposed. At present, this val-
uable information bank is closed to the public. President Clinton has recommended
that it be opened and I urge Congress to follow suit.

U.nfortunat.el{. our government—at all levels—has not done a very good job of pro-
tecting the pubiic from incompetent doctors. In part, that's because most mal-
practice happens secretly. And it's covered up. The public is unaware of it, as are
many of our country's policymakers. As a result, most of what we hear on this sub-
ject 18 from the side of the medical establishment and the insurance industry, whose
Job it is to protect doctora-—-apparently even the worst in the profession—even if it
i8 at the expense of the public's safety.

Most of the reform proposals offered by these groups include such things as no-
fault plans under which the state or federal governments would pay any claims,
which would effectively absolve negligent doctors of liability; caps on damage
awards, which would discourage lawsuits by people with IeFitimate claims; manda-
tory arbitration outside the courts; and panels to screen for frivolous lawsuits. These
last two proposals are tantamount to blocking the courthouse door.

We can see an excellent example of how programs like these fail—protecting bad
doctors and providing little or no compensation for victims or protection for the pub-
lic—in Virginia, where a no-fault system call the “Birth Injury Fund” has been in
existence since 1988.

As is stands today, civil lawsuits are the only check against incompetent doctors.
Lawsuits against obstetricians—relatively prevalent—usually involve not under-
standable errors in judgment, but obvious failures by physicians to provide a normal
standard of care. In fact, most involve obstetricians who simply weren't there. Ei-
ther because it was late at night, or because they were busy, or because it was in-
convenient, they failed to be present in the labor room when needed. Fetal distress
occurred and either went unnoticed or ignored by inexperienced or incompetent hos-
pita}l‘ s%aﬁb;. When physicians finally arrived, hours later, brain damage had occurred
in the baby.

But in Virginia, they have given these obstetricians immunity. For the first five
years of the program, not one single award was made to a brain damaged child or
its parents. In the 16 months since then, four awards have been made, for a total
of $97,000, less than $25,000 each for the four brain damaged children who received
awards. $25,000 is a paltry amount to pay for a lifetime of health care, special edu-
cation and the other needs of a brain damaged child. This is in contrast to the large
number of babies who are born brain damaged in Virginia each year, a significant
number of whom are victims of physician negligence.

Clearlg'. this program and others like it are a fraud. They are part of a series of
myths the medical and insurance lobbies have been spreading among government
officials and the public for many years. Before I conclude, I would like to touch on
a few other myths and try to explain their flaws.

One of the greatest hoaxes ever perpetrated on the American people is the defen-
sive medicine myth. Doctors, the myth goes, conduct costly, unnecessary tests on
their patients in order to protect themselves from lawsuits, thus driving up the cost
of health care. )

But the truth is that defensive medicine simply does not exist. It is a contradic-
tion in terms. If tests are being performed that assist the doctor in determining a -
diaﬁnosia or treatment, then they are not unnecessary and they have nothing to do
with protecting against a lawsuit. If a test is unnecessary, if it is irrelevant to a
patient's illness, how could it possibly assist in the defense of a malpractice lawsuit?
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A lawsuit seeks to show that substandard care led to the injury of a patient. What
help is it to a phg'sician in that position to be able to produce irrelevant test results?
. If doctors are doing unnecessary tests, they are likely doing it for the money. This
is demonstrated by the fact that physicians who own laboratories order four to five
times as many tests as do independent ﬁhysicians. Ordering unnecessary tests is
not only bad niedicine, it is a crime. Taking someone’s money for one’s own pur-
poses—whether it is used to purchase unnecessary tests or a yacht—is embezzle-
ment. It is criminal avarice and doctors who engaFe in it shourd be prosecuted. It
ia not only bad medicine, it's a crime and the{ should be prosecuted for it.

Another often repeated myth is that so-called frivolous lawsuits cause malpractice
insurance premiums to rise and thus drive up the cost of health care. But the truth
is that approximately $6 billion—less than one percent of the nation’s total health
care bill—is spent by doctors and hospitals on malpractice insurance. The level of
spending is minor in comparison to other costs, but even at this level, insurance
companies are making huFe profits.

The total amount of all malpractice awards in America is less than the interest
companies earn on the investments they make with the premiums they collect.
Thus, the billions of dollars paid by doctors in insurance premiums over the years
are still in insurance company coffers, leading the General Accounting Office in
1987 to report that liability insurance companies had realized profits in excess of
$110 billion during the preceding decade.

According to the Coalition for Consumer Rights, all of the costs associated with
medical malpractice—not merely insurance—account for only one percent of total
health care expenditures in America. Clearly, when we look at the facts, this state-
ment is true. But if Congress is inclined to do something to hold down the cost of
malpractice insurance, the first place it should look is at insurance company profits.

ore important, however, if Congress is interested in doing something to hold
down the cost and the incidence of medical malpractice, it should look not to the
victims of malpractice nor to the lawyers who represent them. It should look to the
medical profession.

The problem with the malpractice system is not that there are too many lawsuits,
it's that there is too much malpractice. Up to now, the only protection the public
has had is civil litigation. The only method of bringing bad doctors to justice and
providing information about them to the public has been through the courts. The
malpractice reforms I've outlined would not eliminate the need for lawsuits, but
they would help to identify incompetent physicians, help to spotlight substandard
hosgitals. 8o that, over time, fewer incidents of malpractice will occur.

That's the only type of malpractice reform that will truly help the American peo-

ple.
Thank you.

STATEMENT OF THE AMERICAN COLLEGE OF NURSE-MIDWIVES

The American College of Nurse-Midwives (‘ACNM") has consistently opposed any
antitrust exemption in connection with health care reform. ACNM opposes those as-
pects of section 1322(c) of S. 1757 (Health Security Act) which immunize the federal
antitrust laws provider conduct which would otherwise violate section one of the
Sherman Act (16 U.S.C. §1). The provisions of this section of the bill would permit
health care providers to discuss and agree upon prices and fees, and then to nego-
tiate those fees collectively with health alliances for purposes of developing fee-for-
service fee schedules. In effect, this exemption would permit groups of health provid-
ers to fix prices for their services—not only with regard to the fee-for-service sched-
u}es but, as a result of spillover effects, in connection with negotiations with health
plans.

ACNM also opposes S. 1658 and S. 1770, bills which would carve out broad and
unnecessary antitrust exemptions for various types of joint conduct among health
care providers. ACNM believes that the Statements of Antitrust Enforcement Policy
in the Health Care Area, which were issued by the U.S. Department of Justice Anti-
trust Division and the Federal Trade Commission on September 15, 1993, provide
sufficient guidance to health professionals and institutions that wish to avoid the
risk of antitrust liability. The broad immunities created by these bills are unneces-
sary and potentially harmful, not only to consumers but also to health professionals
such as certified nurse-midwives (“CNMs") who compete with members of dominant
provider groups.

In this Statement, we will address each of these bills separatelgb i

S. 1757 (Health Security Act). Much of our specific concern about the exemption
contained in this bill is based upon its failure to provide any real supervision or con-
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trol over provider conduct during the rmcess of fee-setting and negotiation. The
term “negotiations” is defined in this bill broadly enough to encompass and shelter
otherwise blatant price fixing activity and will provide an opportunity for com%etitor
collusion on fees. Legally-permitted opportunities for fee-related collusion are highly
likely to spill over into and taint areas where such competitor price fixing is not
permitted, such as provider negotiations with health plans. Allowing competitors
who have not integrated into provider networks to nevertheless exchange fee infor-
mation and agree upon fee levels which will be sought from the alliances can only
have the inevitable effect of increasing the risk that this information will be used
in other, still-prohibited contexts.

This exemption is derived from the existing “state action” antitrust exemption, a
court-created immunity which has protected the actions of State governmental agen-
cies, as well as private individuals and entities who act in reliance on, or in obedi-
ence to, such state J:olicies. from the federal antitrust laws. Historically, the courts
have only permitted such immunity to the extent that conduct which would other-
wise violate the antitrust laws is tge result of a comprehensivc, clearly articulated,
and affirmatively exgressed state policy to replace competition with regulation for
a particular sector of the State’'s economy. Additionally, the state policy must pro-
vide for active supervision of the private conduct by a branch of state government
which has enforcement power to detect and prevent abuses. These safeguards are
intended to protect consumers.

This section of the bill also extends the Noerr-Pennington doctrine, an exemption
which protects lobbying and other efforts to influence governmental decision-making
from antitrust enforcement, to provider groups that negotiate with alliances,

Another gerious problem with this section is that the statute’s formulation of
these exemptions is not as explicitiy or as carefully worded as the tests which the
United States Supreme Court has developed with respect to these exemptions and
does provide for state %ovemment supervision. Thus, not only does section 1322 ex-
tend what was former dy a narrowly-construed exemption to conduct which would
otherwise be considered per se illegal, but it does so in a manner far less rigorous
than the courts have employed when ruling upon state-developed exemptions and
immunities in“this and other industries.

ACNM opposes the antitrust exemption provisions of this bill because it under-
mines a key original intention of health care reform—to create alliances of business
and consumers that could use their combined buying power to keep health care
costs down. Joint provider negotiations, however, would permit physicians and other
large groups of providers to counter whatever buying power the alliances may have.
This is, in fact, the argument raised in favor of this exemption by its supporters,
but it would change the balance of power. While this change might ierove the fi-
nancial prospects of providers under health care reform it would be highly detrimen-
tal to consumers’ pocketbooks.

ACNM is aware that the proposed exemption would apply to all categories and
groups of health care providers, not just physicians and hospitals and, thus, would
supposedly benefit its own members by permitting CNMs to negotiate with the alli-
ances over fees. Thus, superficially, it might appear that CNMs would also be enti-
tled to set fees among themselves, to negotiate fee schedules with alliances and, ul-
timately, to derive the spillover benefit from those negotiations into their dealings
with health ﬁlans. As a practical matter, however, ACNM's members are only too
aware that the provision offers no real negotiation rights for groups of non-MD pro-
viders. CNMs and other non-physicians, who have far less any market power than
physicians, would most likely be effectively disregarded or shut out of negotiations
with alliances while organized groups of physicians dominate the negotiation proc-
ess.

Finally, the proposed exemption is unnecessary. To the extent that any state
wishes to permit negotiations between alliances and providers, it can craft a statute
which would satisfy existing “state action” immunity standards which because they
regluire state government supervision, will also protect consumer interest. Section
1322 (c) should be deleted from the HSA. Any state that wishes to avail itself of
state action immunity standards may do so.

S. 1658 and S. 1770. ACNM opposes the antitrust exemptions and immunities
which would be created by these bills. These proposed exemptions are far more ex-
tensive than either existing antitrust defenses and immunities (which are equallé
available) to other sectors of the U.S. economy or the Department of Justice/FT
Enforcement Policy Statements. Based upon ACNM's consultation with FTC and
DOJ officials and upon observation of the applicability of the Statements in practice
over the past several months, ACNM is satisfied that the Enforcement Policy State-
ments can be refined into a useful tool which will be equally applicable to non-physi-
cians. These Statements will provide sufficient guidance to discourage genuine anti-
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trust violations and abuses while permitting procompetitive joint actions by health
professionals and other providers.

NM is greatly concerned that the provisions of these bills will leave it's mem-
bers largely defenseless against the anticompetitive practices of dominant provider
ﬁroups. urse-midwives, like many other groups of non-MD health professionals,

ave indeed looked upon the antitrust laws as the “Magna Carta of our free enter-
prise :gatem." For many years, CNMs have sought the assistance and protection of
the Federal Trade Commission and the federal courts when anticompetitive barriers
to nurse-midwifery practice were ut\iustiﬁabl{) imposed by hospitals, by groups of
ghysicians, by health insurance plans, or by malpractice insurers. Nf;:y Lou
Steptoe, Acting Director of the FTC's Bureau of Competition, cited one such example
in her testimony—a boycott of nurse-midwives and the physician who worked with
them by a malpractice insurer controlled by the state medical society {State Volun-
teer Mutual Insurance Co., 103 F.T.C. 1232 (1983)}, but many other examples exist.
Many other malpractice insurers, similarly controlled by state medical societies or
other groups of physicians, routinely impose excessive and unjustified surcharges
upon obstetricians who work or consult with nurse-midwives. One such case oc-
curred in the District of Columbia only two years ago.

In addition, nurse-midwives are frequently denied access to clinical privileges to
provide their professional services in hospitals, even when the hospital administra-
tion affirmatively desires to add CNMs to its staff, because of organized opposition
by the hospital’s medical staff. The FTC has filed at least one such action to open
up a hospital medical staff over physician collusive opposition [in re Medical Staff
of Memorial Medical Center (File No. 851-0002), 6 Trade Reg. Rep. 122,608 (Janu-
ary 28, 1988)], and individual nurse-midwives have filed private antitrust actions
to overcome organized thsician resistance to hospital access by CNMs. One such
case, Nurse-Midwifery Associates v. Habet, 918 F.2d 605 (6th Cir. 1990), held that
physician members of medical staff may be held liable for corfspiring with each
other as independent competitors, to commit an antitrust violation by excluding a
competing health professional.

Nurse-midwives today confront numerous other instances of anticompetitive con-
duct designed to exclude them from competing in the health care market. The pres-
ervation of federal antitrust laws is essential to provide remedies for antitrust viola-
tions which injure our members’ ability to practice and deny consumer’s any choice
among health professionals. Denial of clinical Srivileges is widespread. In addition,
many health insurance companies or managed care plans, particularly if they are
controlled b{ a physician-dominated provider panel or by the state medical society,
routinely refuse to reimburse for C services or to permit CNMs to become mem-
bers of the provider ganel of an IPA or PPO. Such exclusion of a competing non-
MD provider was held, in Virginic Academy of Clinical Psychologists v. Blue Shield
of Virxinia. 624 F.2d 476 (4th Cir. 1980), to be a violation of section one of the Sher-
man Act. Unfortunately, ACNM can provide numerous instances where a managed
care plan has refused to include CNMs on it's panel because of physician opposition,
with the result that CNM practices have gone out of business while women and in-
fants in the are remain underserved.

ACNM is also concerned about the development of Fractice guidelines or param-
eters by physician groups, under the guise of quality of care standard setting, which
are really thinly-disguised attempts to limit the scope of nurse-midwifery practice
or to discourage physicians, hospitals, or managed care plans from working with
CNMs. Anticompetitive standard-setting is not uncommon in health care or other
markets. See. e.g. American Society of Mechanical Engineers C. Hydrolevel Corpora-
tion 466 U.S: 656 (1982) (product quality standards developed by professional soci-
e:._y which are used to injure competitor of member violate antitrust laws). Groups
of physicians may develop “standards” or “practice parameters” which contrary to
state scope of practice laws for CNMs, or clinical indicators, limit particular l@;‘oog’
dures to physicians or would require physician supervision of 8. AC is

atly concerned that blanket antitrust exemptions, of the breadth demonstrated
in these two bills, will condone and permit such practice barriers and other means
of anticompetitive exclusion of nurse-midwives while, at the same time, limiting the
range and effectiveness of antitrust remedies available to those whose business or
property has been injured by reason of these or other antitrust violations. The FTC
and Antitrust Division cannot rectify or monitor all anticompetitive activities.
ACNM'’s members and the consumers they serve would be greatly harmed if the
remedy of treble damafes lawsuits to vindicate practice restrictions were eliminated
or rendered impractical.

Attached to our testimony is a copy of an advertisement opposing antitrust ex-
emptions which appeared in the Wall Street Journal this past week. ACNM, along
with several other consumer and provider groups, is a signatory to that advertise-
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ment. The American Medical Association has accused the insurance industry of
using congumer and non-M.D. Frovider groups to cloak an anti-physician insurer
agenda. ACNM is not a pawn of the insurance industry by any means, and opposes
continued antitrust exemption for the insurance industry under the McCarran-Fer-

son Act. Antitrust exemptions should play no role whatsoever in health care re-
orm. Rather, to the extent that market forces are being encouraged, through var-
ious propoaecj health reform plans, to lower costs and make insurance accessible to
all Americans, antitrust exemptions can only be counterproductive to such goals.
ACNM will continue its opposition to all such special interest legislation,

The ACNM has adopted this position because its leadership and members believe
that such exemptions are contrary to the spirit and the principles of health care re-
form, injurious to consumer welfare and, ultimately, unnecessary. We also believe
that all anticompetitive activities, whether monopolistic practices by insurers or pro-
viders, competitor collusion, or discrimination by physicians, hospitals, and health
plans against non-MD health professionals, will ultimately result in restricting opti-
mal delivery of health care services, limiting consumer choice, and injuring those
who provide, as well as those who purchase, such services. We urge committee mem-
bers to consider the important consumer protection and competition values which
are at stake in this legislation and to reject any and all antitrust exemptions for
health care providers or other participants in the health care industry.
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JUST SAY "NO” TO THE A.M.A.

The Honorsble Howard M. Metzeabaum
Unied Smtes Senate
‘Washington, 0.C. 20510

Dear Mr. Chalitoan:

1

As Coogress cousiders health care reform legisha-
ton, we are writing 10 express our opposidon to the
ereagon of sanstory antitrust exemptions, such as
those proposed In the Président’s *Health Securky
Acr® and in S, 1658/H.R. 3486, the *Heakh Care
Andtrust Improvements Aa of 1993°, These exemp-
tdoas would knhiblt competiion and haom coa-
sumers by increasing costs and lmpeding innovation
in bealdh care deltvery.

mmamhmmhmﬂedwptm
competition and promote connumer welfare, As
such, these laws are audial © achieving two aidaal
goals of heakt care reform: 1) to provide con-
sumers with affordable, high-quality care and 2) to

promote the efficient deltvery of services,
andtrust beyond what cur-

rent hw , would oaly serve © undermine

these mbymmodmm:m

Ultimately, the public could bear the brunt of these
changes tn the form of:

enforcement plays an impocuant role in preventing
organized efforts 1o reduce pnce competition and
thwwart cost reductions.’

* REDYCES QUALITY ANS CREICE

If phystctans are allowed to engage in otherwise
prohibked collaboratioas, they could act to restrict
the type and categories of providers available to
padens. In s