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LONG-TERM CARE INSURANCE STANDARDS

TUESDAY, JUNE 23, 1992

U.S SENATE,
SUBCOMMITTEE ON MEDICARE AND LONC-TERM CARE,

COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 2:35 p.m., in
room SD-215, Dirksen Senate Office Building, Hon. John D.
Rockefeller IV (chairman of the subcommittee) presiding.

Also present: Senators Pryor and Grassley.
[The press release announcing the hearing follows:]

[Press Relese No. H-36. June 19, 19921

MEDICARE SUBCOMMITTEE TO Discuss LONG-TERM CARE INSURANCE, ROCKEFELLER
WARNS OF "ABUSIVE MARKETING PRACTICES"

WASHINGTON, DC--Senator John D. Rockefeller IV, Chairman of the Senate Fi-
nance Subcommittee on Medicare and Long-Term Care, Friday announced a nearing
on standards for private long-term care insurance policies.

The hearing will be at 2:30 p.m. Tuesday, June 23, 1992 in Room SD-215 of the
Dirksen Senate Office Building.

"The purpose of this hearing is to focus on the need for Federal action to create
and enforce a consistent regulatory policy for the marketing of private long term
care insurance. It will review the various legislative proposals that address the reg-
ulation of the long termi care insurance market," Rockefeller said.

"Without swift Congressional action, American consumers will remain at risk of
abusive marketing practices by unscrupulous dealers and of purchasing policies that
do not offer reasonable minimum benefits," Rockefeller said.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER IV, A
U.S. SENATOR FROM WEST VIRGINIA, CHAIRMAN OF THE
SUBCOMMITTEE
Senator ROCKEFELLER. This hearing will come to order. The pur-

pose of the hearing today is to take a look at the various legislative
proposals and recommendations to establish minimum Federal
standards for a burgeoning private long-term care insurance mar-
ket. We will hear from consumers, regulators, and the industry.

Let me say that I think our overall goal ought to be a national
long-term care policy that assures protection for all Americans and
their families from the ravages of chronic care costs.

Americans live in constant peril of the financial and physical
blows when a catastrophic illness strikes. As the Baby Boom gen-
eration ages, this fear will become reality for more and more of our
citizens until we act to build a responsive system.

As the chairman of the Pepper Commission, I helped forge, with
the help of Senator Pryor, what I think was, at that time, an un-
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precedented bipartisan consensus-in fact, the vote was 11 to 4-
on the principles of long-term care reform.

Our recommendations are embodied in the Long-Term Care
Family Security Act introduced in April. All of us who offered this
bill agree that comprehensive long-term care services should be
available for all Americans of every income and every age level,
and in the most appropriate setting.

We may not enact our recommendations this year, but we can
move to improve the current patchwork system as we work to
make the entire structure a better one.

Thousands of Americans are relying on the private long-term
care insurance market to provide them with protection. An entire
title in the Long-Term Care Family Security Act is devoted to im-
provements in insurance standards.

We have been urged by consumer and elderly advocates to make
these provisions, in fact, even tougher. Our bill, however, does set
out a framework for protection. If every State required and en-
forced the provisions of this bill, the market would work a lot bet-
ter for the people who purchase long-term care insurance.

I doubt that, after learning more about this market, there will
be very much disagreement on the need for change, given the fact
that there are over 2 million policyholders with some version of
long-term care insurance. It is an area that Congress needs to un-
derstand better than it does.

We are hearing about some very disturbing practices on the
parts of some-not all-policies and companies; problems such as
policies that are too limited or too costly to justify their price; prob-
lems such as marketing approaches that are deceptive and some-
times downright abusive.

Janet Shikles, of the Government Accounting Office, will be our
first witness. She will testify that additional consumer protections
are desperately needed. The GAO advocates the adoption of mini-
mum Federal standards as the best way to protect consumers.

The President of the National Association of Insurance Commis-
sioners, William McCartney, will be our second panelist. He will
discuss the weakness of the present market and where government
can help. States are currently responsible for regulating long-term
care insurance.

NAIC issued a model act in 1986 with guidelines for States on
minimum standards to protect policyholders. The model act has
been updated annually, but many States have yet to adopt even the
initial guidelines, leaving enormous gaps in protection for policy-
holders.

There is little assurance that a consumer who purchases long-
term care insurance in 1992, somebody, let us say, 72 years old, on
average, will be covered for the long-term care services that they
need a decade from now.

In fact, the statistics show they are likely to allow their coverage
to lapse within the 5 years, losing all benefits they may have accu-
mulated.

Our third panel will be a group of experts and consumer advo-
cates. Josh Wiener, of the Brookings Institution, who has done in-
credible work on the needs of American seniors, will outline his
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views on long-term care insurance standards and appropriate Fed-
eral action.

Gail Shearer, from the Consumer's Union, will talk about her or-
ganization's ideas about needed improvements in the market. They
have been monitoring its activities for many years.

Mildred McCauley, a member of the board of directors of the
AARP, will testify about why they believe long-term care insurance
standards are necessary.

Finally, our last panel will be industry representatives; the
agents and the insurance industry association, as well as a rep-
resentative of a coalition of industry and long-term care organiza-
tions that endorse Federal standards.

Susan Van Gelder, of the Health Insurance Association of Amer-
ica, who will express the industry's reservations about the stand-
ards that are being advocated; the Association of Health Insurance
Agents, represented by Robert DeCoursey, to express their groups
concerns about the ramifications of standards on their members,
while concurring on the need for additional protections. That will
be interesting.

And Ron Hagen, representing the Independent Coalition for Pri-
vate Long-Term Care Insurance Standards, to tell us why a variety
of insurance companies and service organizations have decided to
break with the rest of industry and support Federal standards to
provide consumers with stronger protection in the market.

I see a lot of potential for agreement on the extent and the ap-
propriateness of Federal standards. I very much want to work, as
does my colleague, Senator Pryor, in a bipartisan manner to enact
legislation that will provide a consistent regulatory policy for pri-
vate long-term care insurance.

We need a policy that will put an end to some of the market's
past abuses. Long-term care policyholders must be assured that
they have paid for coverage that will be there for them.

I ask everyone testifying today to help us determine the way to
properly protect the millions of Americans who are mostly elderly,
but certainly not all, by a long shot, in their hour of need.

I would ask something else. Two more things. All of our wit-
nesses' statements will be in the record, and if somebody has not
handed it in, we will get it in the record so fast that you will not
even believe it. So, we will run the 5-minute clock. That will not
apply, of course, t4, David and myself.

And I would also ask something that occurs to me increasingly
and adds to my frustration increasingly. I perfectly understand the
way Washington works, and that is that people are on retainer. I
mean, that is the way we all live. I am on retainer by my people
in West Virginia. I can be let off at any time. And some 58 House
members can tell you about that already.

But I also understand that one of the reasons that health care
progress is very slow in Washington, DC, is that everybody defends
their turf, and they defend their turf above all other interests, in-
cluding the public interest. In fact, usually including the public in-
terest. I am getting very tired of that. I am getting very frustrated
about that.



And, as chairman of the Senate Subcommittee on Long-Term
Care and Medicare, I intend to hassle people who take that ap-
proach. My interest is, how do we improve this?

If there are people who come to the witness stand and describe
simply everything that is wrong with what has been proposed, then
I will expect, and, indeed, demand from them either now, or in
writing within 10 days to know what they would do to make it bet-
ter.

I am not interested in hearing what is wrong about something.
Part of your job also is to tell us how to make the system work.

I do not know about the Senator from Arkansas, but my guess
is, given a note that he wrote me about a month ago, he said in
the note which he had no thought that I was going to make public,
"I am tired of talk, I want action." Well, I share that view.

So, for those of you who are here to defend, please have solu-
tions. For those of you who do not like what lies in some of the pro-
posals, please have counter-offers. If you do not have them verbally
today, I want them within 10 days of this hearing, in writing, to
the committee.

Janet, I would ask if you would come forward first, since the
GAO has answers to everything. And we welcome your testimony.
But only after I ask my distinguished senior colleague from ArKan-
sas what wisdom he has.

OPENING STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR
FROM ARKANSAS

Senator PRYOR. Thank you, Mr. Chairman. I want you to know,
Mr. Chairman, I enjoyed what you said. I think everything you
said was so important and so critical in this overall debate that we
are having right now in Washington, and, by the way, in all the
50 State capitals on health care and how we deliver it, and how
we; protect those who purchase health care insurance, et cetera.

Mr. Chairman, I think that this is probably, today, one of those
traditional historical debates in Washington that we always get
into every few years on what should the Federal Government do,
if anything, and, if anything, how much? And that is how I look
at it.

Should we get into this field of regulating this particular market?
I think the answer is increasingly, yes. And I think that is a reluc-
tant yes. I think there is a reluctance on this side, too, to admit
that finally, at long last, we may have no other alternative but for
the 1.edera Government to regulate this particular field of interest
and this industry itself.

I do not think any of us here want to or look forward to the idea
of going out and regulating all the insurance policies that are sold
to not only the elderly, but also the young. I think that we have
enough to look after without doing that.

However, it seems to me that when there is a void and a vacuum
and when we feel that we must and there is no other alternative,
then the Federal Government moves in.

And I have a sense that there may not be another alternative.
I think that many of us are becoming resigned to that, even though
it is a reluctant resignation.

4.



The number of the private long-term care policies, the explosion
of their growth has been rapid; the number of policies sold, the
number of companies selling the policies, we have seen a doubling
in the last 3 years.

Despite the recent improvements in long-term care insurance
products, many of these policies still contain overly restrictive limi-
tations on benefits, they do not meet basic standards recommended
by the National Association of Insurance Commissioners.

Mr. Chairman, I received a letter the other day in the Aging
Committee. I do not know whether it was addressed just to me, or
all of us on the committee, or to all of us in the Senate, but I will
quote a line. It said, "I would like you to know what has happened
to me. I bought a long-term care policy. I was paying $91.88 a
month for it.

"Several months later, with no explanation whatsoever, they in-
creased my premiums to $230 a month. My insurance department
told me there is no law that stops companies from doing this. The
problem is now that I am past the age to try another company."

This is happening throughout this industry. It is happening
throughout our whole country, and it is happening too often. Today,
our Federal system, I am afraid, is going to have to have a much
more stringent involvement.

I want to thank you, Mr. Chairman, for the work you have done
on this, and not only on the Pepper Commission. I have had the
privilege of working with you, with you and Senator Bentsen, Sen-
ator Mitchell, and all of us together in trying to shape and put to-
gether a progam and policy for this country that would work to
the benefit of our consumers and all of those who are participants
in this great experiment to see if we can make all of this come to-
gether and work to serve people.

Mr. Chairman, once again, thank you for having this meeting. I
look forward to our witnesses this afternoon.

Senator ROCKEFELLER. Thank you, Senator Pryor. Oh. Janet.
There are several of you. Please introduce your colleagues and pro-
ceed with your testimony.

STATEMENT OF JANET SHIKLES, DIRECTOR OF HEALTH FI-
NANCING AND POLICY ISSUES, U.S. GENERAL ACCOUNTING
OFFICE, WASHINGTON, DC, ACCOMPANIED BY MARYANNE P.
KEENAN, SOCIAL SCIENCE ANALYST, AND JOEL HAMILTON,
POLICY ANALYST, GENERAL ACCOUNTING OFFICE, WASH-
INGTON, DC
Ms. SHIKLES. Thank you, Mr. Chairman and members of the sub-

committee. I would like to introduce my colleagues, Maryanne
Keenan and Joel Hamilton, who have been working the past sev-
eral years on the long-term care studies that I am going to testify
on today.

And today, actually, we are going to report on two studies that
we recently issued on long-term care insurance. And, as a result of
these studies, we believe that consumers still are at considerable
risk when they purchase long-term care insurance.

I am just going to highlight these studies very briefly. But one
study found that States and insurers continue to lag quite a bit be-
hind national NAIC standards.



These standards were first put in place in 1986 and NAIC has
worked very hard to upgrade them constantly. When we surveyed

L all 50 ate e-fe tt many-States -have-not-evei aopw
some of the standards first put in place in 1986. In 19 States, yOu
can still sell an insurance policy that excludes people with Alz-
heimer's disease, something which is prohibited by an NAIC stand-
ard.

In our study, we also looked at insurance policies being sold in
States. We found that insurers are doing a better job than States
in adopting NAIC standards, but they still also do not meet all the
standards, particularly in the area of inflation protection.

We were also concerned in our study about several areas that are
not yet addressed by NAIC. One really serious area-it sounds very
boring--is the area of definitions of services and criteria for eligi-
bility.

And it becomes a real serious problem when people spend thou-
sands of dollars a year in premiums. They think they are covered
for nursing home or home health services, but they may find that
their policies do not define such services and that their companies
will determine that they are not eligible to receive services. We
found problems concerning terms or definitions in most of the poli-
cies we reviewed.

There is also no grievance procedure in most of the policies we
reviewed. There is no mechanism to require the insurance company
to respond to your attempts to dispute an eligibility determination.
Another area of concern is the lack of non-forfeiture benefits.

This is a problem because, as you mentioned, Senator Pryor, in
your statement, prices can increase unpredictably, and this is an
expensive product to start with.

What may happen if a policy's price is increased, and after you
have been paying thousands of dollars in premiums for several
years, you may find that you cannot keep up your payments. For
42 of the 44 policies we reviewed, people would lose their entire in-
vestment in premiums if they dropped or lapsed their policies. In-
ternal memoranda of these insurance companies indicated that
they expect, on average, 60 percent of their original policyholders
to allow their policies to lapse within 10 years. So, they are expect-
ing you to not keep up your policy. One company expects an 89 per-
cent lapse rate.

We were also concerned about the high first-year sales commis-
sions that insurance agents receive. Of the 16 policies for which
data was available on commissions, only 1 policy met NAIC's sug-
gested standard.

The policies paid, on average, a 60-percent commission on that
first year of sale. For one policy you could receive as much as
$2,000 the first year. This provides a terrific incentive to sell to
people who should not be buying this insurance.

The other study we recently released looked at eight companies
and their policies toward selling long-term care insurance to low-
income elderly. And what we found is that they really do not have
such policies. They told us that people will not buy long-term care
insurance if they cannot afford it.



And, yet, a recent HIAA study finds that about 30 percent of the
elderly who are buying these policies have annual incomes less

-- t -,$20000. These people should-notbe buying- these-policies.
However, we found that the companies, except for one, did not

have any criteria on who should buy it, and did not train their
agents on who should buy it. Half of the companies did not have
marketing materials to inform low-income elderly consumers that
long-term care insurance may not be appropriate for them.

So, in conclusion, we believe that standards in addition to those
already established by NAIC are needed. These are in such areas
as: uniform terms and definitions for long-term care services and
facilities, what you have to do to become eligible if you really need
these services, upgrading a policy, grievance procedures-for exam-
ple, a requirement that a company has to respond to you in writing
within a month if they are going to deny benefits-and a sales com-
mission that might be similar to what is required for Medigap in-
surance.

However, even if these standards are developed, we are con-
cerned that consumers still are not going to be adequately pro-
tected. As I mentioned, many States have not adopted the very
early NAIC standards, and most States have not adopted the more
recent standards.

We are also concerned that if this continues, you have very un-
even protection for consumers. So, we recommend that if this con-
tinues that Congress consider establishing minimum Federal
standards.

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions.

[The prepared statement of Ms. Shikles appears in the appen-
dix.]

Senator ROCKEFELLER. Great. Thank you, Janet Shikles, very
much. Are we talking, basically, about a few bad apples here in the
industry?

Ms. SHIKLES. It is hard to tell, because there is no good national
data and it is proprietary information. The companies will not
allow you to look at what is being sold.

In our review of 44 policies that are being sold by a diverse set
of companies in eight States, we found a range. We found some
very good policies, and we found some pretty terrible policies. It is
hard to tell.

Senator ROCKEFELLER. Ten percent problem, 90 percent good? 40
percent problem, 60 percent good?

Ms. SHIKLES. I do not think I could make an estimate. I do know
that every time we went into a State we did find policies that no
one should buy. It is unlike any area that I have ever worked in.
I mean, it makes Medigap look so easy.

We went through 10-15 years of abuses in Medigap, and no one
understands long-term care insurance. We gave policies to our ac-
tuaries and they could not determine the difference in benefits for
many of them.

You saw a price range, for example, of $1,200 to $3,000 for what
looked like identical coverage. And our actuaries could not give you
advice on what was the difference. You are requiring someone to



have such expertise to figure out what this policy provides and if
you will get protection 10-15 years from now.

Senator ROCKEFELLER. Well, in fact, some of our industry rep-
resentatives are going to assert that long-term care insurance is
not like Medigap, and there is no reason, therefore, for Federal
intervention.

What do you think about the so-called Federal standards, or
oversight function, as compared to, let us say, Medigap?

Ms. SHIKLES. I would make the opposite argument. I did a lot of
work in Medigap insurance. We found a lot of abuses. And Medigap
is a pretty straightforward insurance product. Long-term care in-
surance is very complex, it is very expensive, and it is very risky.

In our study, we visited companies where we do not think that
many agents know what they are selling. Whether it is intentional
or unintentional, they are advocating that people buy a product.
And the individual who is asking for advice is probably not getting
good information.

So, people are buying a product they do not understand, and
spending $2,000, $3,000 a year. Only two of the policies we re-
viewed have non-forfeiture benefits.

So, 10 years later when this lapses because you cannot keep up
premium payments, you walk away with nothing, no protection.
And, yet, the elderly I talked to believe that there is going to be
no rate increase because that is what the agent told them.

They think it is like whole-life insurance; if they decide to drop
it, they will get money back. You will find that they are totally con-
fused about what they have bought.

Senator ROCKEFELLER. Do you think the NAIC model act is ap-
propriate? Do you have any idea how many States have adopted
their guidelines? Or what seems to be the problem?

Ms. SHIKLES. Well, NAIC has worked very hard, and we have
worked extensively with former Chairman Pomeroy. NAIC's prob-
lem is that many States move aggressively and some States do not.
So, as soon as NAIC upgrades its standards, you have some States
that put these standards in place. And then you have other States,
as I testified, that have not passed standards that NAIC enacted
between 1986 and 1988.

Senator ROCKEFELLER. What are some aggressive States, what
are some passive States on this, for example?

Ms. SHILES. Joel.
Mr. HAMILTON. All right. New York and Washington are States

that have been aggressive in adopting NAIC standards and moving
forward, even trying to develop some of their own standards in ad-
dition to NAIC's. So, those are a couple of States.

Senator ROCKEFELLER. What are some of the weaker ones?
Mr. HAMILTON. I can speak about some of the States we visited.

Missouri is an example of a State that has been somewhat slower
than others to adopt key NAIC standards.

Ms. SHIKLES. We could get you more information for the record.
Senator ROCKEFELLER. Only Missouri is failing?
Mr. HAMILTON. No. For example, most of the States that we vis-

ited had not adopted all of the key NAIC standards that we re-
viewed. Some States, however, had adopted more of the key stand-
ards than others. So, for the overall study, we reviewed States
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across the board to determine the number of States that had adopt-
ed key NAIC standards.

Senator ROCKEFELLER. Could you send in for the record the ag-
gressive and the passive?

Mr. HAMILTON. We will try to do that. Yes.
Senator ROCKEFELLER. Just as you have come upon it.
Ms. SHIKLES. Yes. We will get you that information.
[The information appears in the appendix.]
Senator ROCKEFELLER. Let me just run through another one or

two quick ones here. Do you know of insurance companies that
have internal penalties for agents who misrepresent policies, and
what is the state of self-policing in the industry, in your judgment?

Ms. SHIKLEs. The companies told us that they police agents, but
I do not think they would show us that information. We were not
able to verify that.

Senator ROCKEFELLER. Is there a reward system, in fact, that
works the opposite way, as an incentive system?

Ms. SHIKLES. Yes.
Senator ROCKEFELLER. Can you describe that?
Ms. SHIKLES. Well, if you are a responsible company, I think you

would worry about the bad press. But if you are not responsible,
there is no incentive. The agent is out selling your policies.

And, as I told you, most companies currently expect high lapse
rates. So, many people are going to drop their policies and walk
away having left their investments with the company.

Senator ROCKEFELLER. Just a final one with Senator Pryor's for-
giveness. In the matter of Alzheimer's, if we were to adopt stand-
ards for policies that insist that ADL's or cognitive impairment be
used as eligibility criteria, would there be loopholes that would con-
tinue denial of Alzheimer's, or would that close it?

Ms. SHIKLES. I think that would begin to address the problem.
In the policies we looked at, some did say you would be eligible for
benefits if you met certain conditions of activities of daily living but
ignored cognitive impairment. So, I think that if you included cog-
nitive impairment

Senator ROCKEFELLER. If you had the both.
Ms. SHIKLES. Right. As a criteria.
Senator ROCKEFELLER. That one of the other.
Ms. SHIKLES. I would think so.
Senator ROCKEFELLER. Yes. Yes. Three, two, of the ADL's.
Ms. SHIKLES. I am not an expert to comment on that.
Senator ROCKEFELLER. Yes. All right. That is fine. Senator

Bumpers. Senator Pryor. I have got Arkansas in my mind.
Senator PRYOR. Senator Byrd, thank you very much. [Laughter.]
Thank you, Jay. Senator Rockefeller, I think that Senator Grass-

ley, who has not made an opening statement, is not only here, but
probably has a meeting shortly. And if I could, I would like *o, at
this time, yield my time to Senator Grassley. And then I will pick
up after you get your second round.

Senator ROCKEFELLER. That is generous, sir. Senato, Grassley.
Senator GRASSLEY. I would use my time for questions. I would

insert a statement in the record.
Senator ROCKEFELLER. Of course.
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[The prepared statement of Senator Gras,.uJy appears in the ap-
pendix.]

Senator GRASSLEY. And mine would be a followup of one of your
questions, Mr. Chairman. You discussed the different pace at which
States were adopting the NAIC standards. The extent to which
they may have been slow in doing this, does that indicate that we
ought to have Federal law, in your opinion, that States adopt NAIC
standards?

Ms. SHIKLES. Well, we recommend that Congress consider that.
And actually we found, and other studies have found, that many
States would be interested in a more standardized national set of
policies for long-term care insurance.

Senator GRASSLEY. But that is one of your recommendations?
Ms. SHEKLES. Yes.
Senator GRASSLEY. All right. You have also identified a problem

with the varying terminologies used by insurers to describe serv-
ices and facilities. Inconsistent or vague terminology can obviously
create a host of problems potentially harmful to the consumer. Are
you able to say how easy or difficult it would be to harmonize or
give precision to the key terms for long-term care insurance?

Ms. SHIKLES. Well, I think it would take some effort, and I be-
lieve NAIC has a committee working on that and could come to
agreement with the industry on what they wanted to define as the
different types of services and eligibility criteria.

What we found in most policies was an indication that nursing
home services were covered, but, then, in the fine print, they would
have all these exclusions that most of us would not have picked up.

Some policies also required that care be medically necessary for
you to be eligible for benefits, but they would not define the term
"medically necessary." They would not say what they mean, includ-
ing that a doctor would have to determine medical necessity.

So, a person who has such a policy might say, all right, I am now
in a nursing home, and I want to have my policy pay for services.
However, the company could say, oh, I am sorry, we have these cri-
teria we did not tell you about. So, it is really setting out the cri-
teria on paper so consumers would know that they have to have
a doctor certify that long-term care is medically necessary.

Senator GRASSLEY. My question was-and you obviously spoke to
it, but maybe in conclusion-do you see this as a very difficult
problem in having some uniformity in these terms, or not?

Ms. SHIKLES. No. I do not see it as difficult, but I think it is
something that you would want to do in conjunction with the in-
dustry, State insurance agencies, and NAIC.

Senator GRASSLEY. Were you able to discern from your research
whether there is a pattern of claim denial related to this termino-
logical lack of precision?

Ms. SHIKLES. Empirically, we found consumer complaints at the
State insurance agencies that we visited where companies denied
claims on the basis of eligibility. Policyholders disagreed with the
companies over policy definitions and eligibility criteria.

Senator GRASSLEY. Mr. Chairman, I am done. And I think Sen-
ator Pryor for yielding to me.

Senator ROCKEFELLER. Senator Pryor.



Senator PRYOR. Thank you, Senator Rockefeller. Senator Rocke-
feller, I would like to, first, thank Janet Shikles. She, on many oc-
casions over several years, for Finance Committee, Aging Commit-
tee, for all the other health committees and the other committees
involved in the Senate, she has always, with her staff, done a re-
markably fine job.

And I want to thank you. I want to publicly salute you and your
staff for the work that you have done. This information that you
provide for us is very, very good, and I have always found it to be
reliable. I salute you.

Ms. SHIKLES. Thank you.
Senator PRYOR. Now, do you think that the State Insurance

Commissioners out there is the reason that things are so lax in
some States? Is that because of the respective commissioners out
there who maybe are better in one State and more lax, or is it the
Attorney General in their consumer protection division? What is
the reason for sort of the break-down and the laxity, I guess you
would say, in some of the States?

Ms. SHIKLES. I think it is a set of reasons. First, this is a product
that is growing very rapidly. You have gone from 100,000 policies
sold not too long ago to about 2 million. Each policy is different,
so it is very complex.

Then you go to the States, and among State insurance agencies
you find real diversity. We are doing a set of studies now in the
States. They are so over-burdened and have unfilled staff positions.

Many States do not even have an actuary on staff or the money
to hire an actuary as a consultant. They are worried about solvency
issues. They regulate all insurance.

Long-term care insurance, which they are very worried about, is
so complex and risky. It gives them all the problems they have. So,
you have real diversity among the State agencies in how they regu-
latelong-term care insurance products.

Senator PRYOR. Do you think the State Insurance Commissioners
and the Attorneys General out in the State, would they like to see
the Federal Government sort of move into this territory? I do not
want to say turf, because Senator Rockefeller has cautioned us
about turf today. Would they like to see the government preempt
them in this deal and take over the regulation?

Ms. SHIKLES. No, I do not think they would. I think that they
would not mind-and I know you are going to hear from those rep-
resentatives-some approach where standardized minimum bene-
fits are set that they were responsible for enforcing and updating.

This is very much a changing market and you do not want to
freeze it in place. But they would like to have a product-and, I
think many insurers that are doing a good job would like a prod-
uct-that the consumer feels safe in buying. It would make the job
of the State insurance agency easier, too, so they would not have
to deal with so many complaints.

Senator PRYOR. You mentioned, in your opening statement, the
enormous commissions that are paid some of these insurance
agents to sell these policies. Now, that was true in the Medigap.
Is that also true in the other policies? By the way, are these the
same policies? Is this just an extension of the Medigap policy, or
are these two separate policies?



Ms. SHIKLES. These are two separate policies. But the same prob-
lems that you found in Medigap you would find in long-term care
insurance.

Senator PRYOR. All right. Are you finding the same sales person
selling the same policy? Is that right?

Ms. SHIKLES. That can be the case. Yes.
Senator PRYOR. Now, I might say this to Senator Rockefeller. We

had testimony by a former Medigap insurance salesman. He was
testifying from his jail cell in Florida. We had him on video that
day before the Aging Committee. [Laughter.]

He had made something like, I think, $400,000 the year he went
to jail selling Medigap policies. And the reason they would not let
him out of prison to come to Washington and testify to tell us how
he got in the door-literally got his foot in the door-he was told
never to leave that home without making that sale.

The reason they would not let him out is they said if he sat there
on that witness stand, he would sell everybody in the Senate an
insurance policy and we would probably buy it and pay for it. They
said he was a great salesman.

But the pain and anguish that these types of unscrupulous peo-
ple visit upon our population out there iL pretty enormous. We
make a little fun of it from time to time, but we are talking about
the life savings of a lot of these people. We are talking about when
they pay their insurance premium each month that they are prob-
ably, many of them, sacrificing food from their table in order to do
that. So, this is serious business.

And that serious business is why the Federal Government, I
think, is going to have to start involving itself a great deal more.
I wish the States would do it, to be honest, but right now, I am
afraid we are going to have to. Senator Rockefeller, I yield back to
you, sir.

Senator ROCKEFELLER. Thank you very much. I might just ask
a final question, Janet. Then we might send a few more along in
writing. What do you think we have to do to guarantee policy-
holders, in terms of minimum standards, that they are going to get
a good product?

MS. SHIKLES. I really think that Congress is probably going to
have to intervene and set minimum standards that are higher than
what NAIC has now in place to address certain key issues. That
will not totally eliminate the problems, but I think it will go far
to do so, because there are a lot of companies that will offer policies
according to these standards. These are standards that address
non-forfeiture benefits and definitions, and some of the things that
I mentioned.

And then, I think, if Congress does that and the States enforce
it-which I think most States would be willing to do and could do-
I would be comfortable having my mother buy a policy, or rec-
ommending one.

I think that would go a long way to make this a good product.
There are a lot of good products out there now, but there are a lot
of bad ones and it is very hard for the average consumer to sort
that out.

Senator ROCKEFELLER. Yes. But with the number growing. It
used to be 100,000, 10 years ago; it is now 2 million. Maybe it was
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100,000 less than 10 years ago. It probably was. So, the number
is growing. And as this issue becomes more of a conscious one to
the American people, they are going to be more hungry, and, there
fore, if they are not protected, more vulnerable.

Ms. SHIKLES. They are very vulnerable. Because I think the sur-
veys have shown that the elderly are more educated now that Med-
icare does not provide long-term care coverage. And they are so
frightened, not to protect assets, but to maintain their independ-
ence or not be a burden on their children.

So, they are buying these policies and they are very vulnerable
to sales techniques that say, you will not have to call your kids and
ask for help. And that is real scary, because a lot of these policies
are not going to deliver on anything.

Senator ROCKEFELLER. It is human nature when somebody comes
to sell you a product, an idea, or an argument, if you do not know
the subject, not to argue back. Is it not?

Ms. SHIKLES. Yes, it is.
Senator ROCKEFELLER. Sometimes it is just that you do not want

to appear to not know what you are talking about, so you go ahead
and do yourself potentially some damage by buying something you
should not.

Ms. SHIKLES. Right.
Senator ROCKEFELLER. Thank you, Janet.
Ms. SHIKLES. Thank you.
Senator ROCKEFELLER. You are always excellent, as David said.
Ms. SHIKLES. Thank you.
Senator ROCKEFELLER. Mr. William McCartney, who is director

of insurance for the State of Nebraska, and president of the Na-
tional Association of Insurance Commissioners.

STATEMENT OF WILLIAM H. McCARTNEY, DIRECTOR OF IN-
SURANCE, STATE OF NEBRASKA, AND PRESIDENT, NA-
TIONAL ASSOCIATION OF INSURANCE COMMISSIONERS, LIN-
COLN, NE
Mr. MCCARTNEY. Mr. Chairman and members of the subcommit-

tee, thank you for this opportunity to discuss the-
Senator ROCKEFELLER. Did you want to introduce your associ-

ates?
Mr. MCCARTNEY. I will. With me is Gary Claxton, who is a Sen-

ior Policy Analyst dealing specifically in health issues at NAIC's
Washington office.

Senator ROCKEFELLER. Good.
Mr. MCCARTNEY. And if there are some technical questions

which are beyond the range of my knowledge, Gary, here, is here
to bail me out.

Senator ROCKEFELLER. Thank you.
Mr. MCCARTNEY. Long-term care insurance is a growing market,

primarily focused on sales to older consumers. Over the past 3 to
4 years, long-term care policies have improved in response to
strengthened regulatory standards and increased consumer knowl-
edge. Policies now offer broader and more flexible benefits with less
severe restrictions and limitations.



State regulators have been actively involved in developing stand-
ards and practices to better protect consumers from uncertainties
arising from the sale and issuance of long-term care policies.

The NAIC originally adopted a model Long-Term Care Insurance
Act in 1986, and a model regulation in 1987. Both the act and reg-
ulation have been amended to affect greater regulatory scrutiny
and changes in the marketplace.

The NAIC continues to closely monitor the long-term care insur-
ance market place to help State regulators identify and respond to
problems an new developments.

Currently, the NAIC Long-Term Care Insurance Task Force is
working in several important areas including, first, the develop-
ment of model standards to require non-forfeiture of benefits for
long-term care insurance.

Just this month we received an extensive report from an actuar-
ial advisory committee which contained information on several
methods for providing non-forfeiture benefits. We intend to release
a draft provision for comment in September and anticipate final
adoption later this year.

Second, the development of standards to restrict the future pre-
mium increases that insurers may request. Several approaches, in-
cluding rate increase caps and increased disclosure to consumers,
are being considered. Adoption of a model standard is anticipated
later this year, or early in 1993.

Third, the development of more effective standards to protect
consumers against post-claims underwriting. Fourth, the develop-
ment of standards to protect consumers whose policies lapse as a
result of their physical or cognitive impairment.

And, finally, the development of standards to ensure that exist-
ing policyholders have Nn opportunity to upgrade their coverage if
their insurer improves the policies it offers to the public.

In developing model standards, the NAIC has seen its role as
balancing the needs of consumer protection and market develop-
ment. As standards were developed, consideration was given both
to consumer needs, as well as the potential effects on availability
of products and their affordability to consumers.

Since consumers have no real alternatives except impoverish-
ment, we have been concerned about pricing the product beyond
the reach of moderate income consumers.

More recently, policymakers, academicians, and advocates have
focused on the limitations of these products. Many would argue
that all policies should provide more comprehensive coverage, in-
cluding longer periods of coverage, extensive home care benefits, in-
flation protection, and non-forfeiture values.

They believe that more comprehensive coverage available to a
more limited number of consumers is the appropriate direction for
this marketplace. As this market matures, policymakers, including
regulators, must make decisions about whether minimum stand-
ards should emphasize affordability or adequacy.

Standards that push insurers to develop more comprehensive
products may reduce the number of people who are able to afford
to purchase any protection in the private marketplace. We are
pleased to see the interest of this subcommittee and other commit-
tees of Congress in this important issue.



15

We note that there are a number of Federal proposals, some of
which favor State insurance regulators, and some of which ,iuse
us concern. We strongly believe that if Federal standards are en-
acted for long-term care insurance, the regulatory standards should
be developed by State regulators through the NAIC and should be
implemented at the State level.

We look forward to working with all interested parties as these
important issues continue to be discussed at both the State and
Federal levels.

[The prepared statement of Mr. McCartney appears in the ap-
pendix.]

Senator ROCKEFELLER. Thank you, Mr. McCartney. I have no
idea about your politics, and I apologize if they turn out to he un-
comfortable for what I am about to say.

Mr. MCCARTNEY. Mr. Chairman, I was originally appointed by a
Republican and reappointed by a Democrat, so I guess I am
bipolitical.

Senator ROCKEFELLER. Yes. You are amazing. [Laughter.]
There is an extraordinary news release which I just got-Senator

Pryor may be interested in this-from Lynn Martin, who is the
Secretary of Labor, and who told retired coal miners if they could
not get their health benefits they could just go on welfare.

This official has also said that she and the President have been
forever and a day trying to get us to pass emergency unemploy-
ment compensation, and to extend the benefits. She said that they
worry about it all the time. It needs to be done so quickly.

Senator PRYOR. And what else is next, please?
Senator ROCKEFELLER. Yes. Well, I mean, I just find that inter-

esting. Somebody handed that to me. I mean, we passed that. Well,
she will find out.

I thought the question was whether he was going to veto it or
not. He said he was going to veto it. I do not know. Well, they arc
all good people.

Bill, can I congratulate you, first of all, on doing good work, as
your predecessor did. I mean, in other words, you have forced
change. I mean, you got guidelines. Not all the States have done
it, but you have forced change, you have forced thought, you have
forced some things on us, which is good. So, I commend you for
your work.

Now, the other side is, what can we do about the States who are
not paying any attention to what you have done, and is that a mat-
ter of your agency not having enough power? I mean, is it not
enough jurisdiction?

And whatever the answer to that, what is the movement of the
States, how long do you think it is going to take them to react to,
in some cases, your initial guidelines, much less your updates?
What is the problem here, or what is the situation?

Mr. MCCARTNEY. Mr. Chairman, we have had some major move-
ment, even since the GAO did its investigation last year. We are
up to roughly 49 of the jurisdictions now have passed the NAIC's
model act, or something similar.

The model regulation, or something similar, has now been adopt-
ed in roughly 38 of the States. So, even in late 1991 and 1992, we
have seen a number of additional States come on board.



Early this month we had a meeting of the NAIC here in Wash-
ington, and, as part of those meetings, we have a commissioner's
round table. And one of the topics that we reiterated, both Earl
Pomeroy and I, was this issue of long-term care insurance.

And I can tell you that the States have really been running very
hard the past couple of years to implement some new solvency po-
licing measures. We are getting real close on those. And both Earl
and I have asked the States to direct their attention to this very
important issues as well.

Senator ROCKEFELLER. All right. We'il, with that in mind, then,
you are talking about 38 have already taken action. What is your
judgment as to how long we ought to wait, if, indeed, we should
at all, before we can say that the other States are not going to act,
or they are not going to do it sufficiently.

I mean, I have some disagreement with some of those standards.
I may not think they go far enough. But, nevertheless, you are
pushing. How long do you think it is going to take before all of the
States have the regulations?

Mr. MCCARTNEY. Well, first, Mr. Chairman, I would agree with
you that some of those standards do not go far enough. And we are
in the process of making them go farther to provide some addi-
tional consumer protections.

I do not have a magic answer for you. I was hopeful that we
would have all of the States on board by now. Earl Pomeroy cer-
tainly was hopeful 2 years ago when he said, give us 2 years and
we will get there. It is unfortunate that some of these States are
not there yet, but we are getting closer.

Senator ROCKEFELLER. All right. Now, your 1992 revisions are in
work, they are near completion?

Mr. MCCARTNEY. Yes. They will be completed by the end of this
year, ready for the legislatures to act on next year.

Senator ROCKEFELLER. Have you got any sort of tips you can give
us, off the record comments about what they might say?

Mr. MCCARTNEY. Well, non-forfeiture benefits is something we
are looking at.

Senator ROCKEFELLER. Now, some will say later on that that is
much too expensive. Your argument would be?

Mr. MCCARTNEY. My argument would be if the policies do not
contain some kind of non-forfeiture benefit, people should not buy
them.

Senator ROCKEFELLER. Yes. That is a clear answer. So that non-
forfeiture should become a mandatory benefit, is what you are real-
ly saying?

Mr. MCCARTNEY. That is the position of the NAIC Long-Term
Care Task Force that has looked at this. And now we are just try-
ing to figure out the mechanics of going about that.

Senator ROCKEFELLER. How about the question of tax clarifica-
tion for long-term care insurance, something the Pepper Commis-
sion recommended?

Now, if you support that, as the industry does, will that not tar-
get long-term care assistance to the richer elderly at the expense
of the low-income elderly who are left more to fend for themselves,
or am I whistling?



Mr. MCCARTNEY. Mr. Chairman, this is a matter that the NAIC
really has no position on. And, frankly, I have not paid a whole lot
of peri3onal attention to it. I have been more concerned about the
regulatory implications of some of the actions we are taking and
not the tax aspects.

Senator ROCKEFELLER. If you have the personnel, could you try
to get a written answer for me on that? I would just be interested
in that, because it is an interesting question.

Do you see Federal minimum standards as significantly different
from Federal standards for Medigap policies? Which, you will re-
memter, Senator Pryor, on that evening when we acted at about
3:00 o'clock in the morning, we went ahead and approved that idea,
affecting a $15 billion industry.

Senator PRYOR. You shrunk a foot and a half during that session,
as I remember, Jay.

Senator ROCKEFELLER. But is it not interesting that we went
right ahead and did that? And that was community rating, no less.

Senator PRYOR. We had to do that.
Senator ROCKEFELLER. Yes. Can I ask you, incidentally, have any

of the Medigap companies gone out of business because of the com-
munity rating philosophy? We were told that people would just go
out of business like crazy if we do community rating.

Mr. MCCARTNEY. Guaranty issue?
Senator ROCKEFELLER. Yes.
Mr. MCCARTNEY. Yes. I do not have any of that information at

the tip of my tongue, but we will take a look.
Senator ROCKEFELLER. Could you get that? That would be inter-

esting. I can find that out from other places, too. But that would
be interesting. Because that was meant to be a bad thing that we
did to insurance companies.

[The information a pears in the appendix.]
Mr. MCCARTNEY. I can speak for the State of Nebraska. The

Medicare slipplement market is very viable in my State.
Senator ROCKEFELLER. All right. Well, in any event, you take the

Federal minimum standards and then you take what we did for the
Medigap policies. Do you see those as different?

Mr. MCCARTNEY. Well, there are some competing proposals. And
the NAIC has not taken a position one way or the other on any of
the bills. It would be unfair to say that we support any of them,
but, at the same time, we are not on record opposed to minimum
Federal standards.

Our main concern is if standards are developed, they should be
delegated for development by the NAIC and then implemented and
enforced by the States. That is our main concern. And if we can
model something on the Medicare supplement model, which has
worked well, we think we can work with that.

Senator ROCKEFELLER. Good. Thank you very much, Mr.
McCartney.

Senator Pryor.
Senator PRYOR. Yes, sir. Mr. McCartney, we really appreciate

you coming here today, and showing us where you are with your
other commissioners and your colleagues.

My greatest concern about what you are doing now is, it seems
like most of the things you are doing are prospective, it is going



to happen in the future, there is going to be a model developed, or
you are going to talk to all the other States.

You know, I do not think we can wait much longer here on the
Federal level. Our people are crying out to us to come help them
right now, and I do not know how much longer we can wait. Do
you have any suggestions?

Mr. MCCARTNEY. Senator Pryor, in my written testimony on
pages 4 and 5 you will see an extensive listing of some of the
things that the NAIC has already put in place for the regulation
of long-term care policies.

And the things that I was talking about today in response to the
questions from Senator Rockefeller are some additional enhance-
ments. But there are a number of very meaningful consumer pro-
tections already in place in the NAIC models.

Senator PRYOR. Do you think that your colleagues, your fellow
insurance commissioners, out there, do you think they feel like the
time has come for the Federal Government to preempt this issue
and the regulatory process and involvement?

Mr. MCCARTNEY. No.
Senator PRYOR. In other words, the States want to continue this.

Is that right?
Mr. MCCARTNEY. Absolutely. Yes, for lots of reasons. In Ne-

braska, for example, I know that my department will pay more at-
tention and devote more staff and resources to long-term care prob-
lems relating to Nebraska citizens than we would get if we had
some different kind of regulatory structure.

Senator PRYOR. Well, in my legislation I think the intent is to
have all the States meet the requirements of the NAIC act that you
have outlined for us in your statement. Now, we understand that
only 17 States actually have met these requirements. Is that cor-
rect?

Mr. MCCARTNEY. Well, not currently, Senator. With respect to
the regulation, we are up to very close to 40 States-between 35
and 40 States, I think-which have enacted the regulation, or
something similar. There have been some fairly dramatic changes
in the past 12 months.

Senator PRYOR. Well, I think that-yes. Go ahead.
Mr. CLAXTON. Senator Pryor, we have a listing that was updated

just as the first of this month of States which have adopted both
the act and the regulation, and we will provide that to the commit-
tee.

Senator PRYOR. Mr. Chairman, I think that that might be timely
to put in the record and extremely worthwhile if we would have
those two tables.

Senator ROCKEFELLER. Absolutely.
[The information appears in the appendix.]
Senator PRYOR. Mr. Chairman, I think at this moment that is all

the questions I have for Mr. McCartney.
Senator ROCKEFELLER. All right. Senator Pryor, thank you.
Senator PRYOR. Thank you, Mr. McCartney.
Senator ROCKEFELLER. And just before you leave, Mr.

McCartney, I am not given to frequent partisan outbursts. But the
reason that I unsettled my scholarly colleague, Senator Pryor, on
this memo from Lynn Martin is not about whether the action is
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done by a Democrat, or done by a Republican-but it's about what
makes people so angry at us out there.

Senator PRYOR. Senator Rockefeller, you have been in the field
of public service for a long time, and I have, too. And the older I
get and the longer I am in this area of public life, the more con-
fidence and faith I have in the wisdom of the people and the btil-
liance of the people, and, certainly the ability for them to discern
and to decide what is political and what is right. And I think peo-
ple see through things like this very easily.

Senator ROCKEFELLER. Do you not? Do you not? I apologize to the
audience. That was uncalled for. But if it happened again, I would
do it all over. Mr. McCartney, thank you very much.

Our next panel is Mildred McCauley, who is a member of the
board of directors, the American Association of Retired Persons
from Myrtle Creek, OR. Now, Myrtle Creek, that is the kind of
place that we have in West Virginia.

Ms. MCCAULEY. Yes.
Senator ROCKEFELLER. I did not know that you had Myrtle

Creek. You have those in Arkansas, would you not, a Myrtle
Creek?

Senator PRYOR. Yes, sir.
Ms. MCCAULEY. I am sure most States have small towns.
Senator ROCKEFELLER. All right. And Gail Shearer, also, who is

a manager of policy analysis for the Consumer's Union, and Josh
Wiener, who is senior fellow at the Brookings Institution. We are
very honored to have all of you here; a very distinguished panel.
I will try my best not to misbehave.

I do not know where to start. Ms. McCauley, we will start with
Myrtle Creek.

STATEMENT OF MILDRED McCAULEY, MEMBER OF THE
BOARD OF DIRECTORS, AMERICAN ASSOCIATION OF RE-
TIRED PERSONS, MYRTLE CREEK, OR
Ms. MCCAULEY. You want to start with me? Very good. Thank

you. Thank you, Mr. Chairman. My name is Mildred McCauley. I
am from Myrtle Creek, OR. I am a member of the board of direc-
tors of AARP.

On behalf of our membership, I want to commend you for holding
this very important hearing. Unfortunately, the long-term care in-
surance market continues to be one in which the large print giveth
and the small print taketh away.

While the NAIC has worked hard to develop a model act and reg-
ulation which would set up basic standards for this market, we are
deeply concerned that, according to a January report, only 13
States comply with 80 percent or more of the 15 major NAIC re-
quirements.

In fact, 19 States still have not adopted the NAIC standards pro-
hibiting prior hospitalization, and fully 40 States have not adopted
the standards concerning home health care benefits, inflation pro-
tection, or outline of coverage.

Such findings demonstrate that the current State regulatory sys-
tem is seriously inadequate and has failed to provide sufficient
consumer protection throughout the nation. Too many consumers
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continue to spend significant sums of money on policies providing
largely illusory protection.

The current NAIC model act and regulation should be the start-
ing point for the development of national long-term care insurance
standards. But there are areas where we need to go beyond the
current NAIC provisions if we are to provide even a modest assur-
ance that consumers are receiving real protection for their pre-
mium dollar.

These areas include: mandating non-forfeiture protection for all
policies; stabilizing premium rates; standardization of the defini-
tion of disability; avoiding inappropriate sales to low-income per-
sons; strengthening home care standards; permitting consumers to
upgrade policies; and improving data collection efforts. Our written
statement discusses each of these issues in detail.

With regard to non-forfeiture benefits, the current marketplace
provides little or no protection against circumstances under which
purchasers pay thousands of dollars in premiums, but are forced by
increasing premiums or decreasing income to drop coverage.

This problem is made more serious by the fact that studies have
shown that the risk of coverage lapsing before the need for long-
term care services arises is significant.

In addition, insurers have largely avoided risks by transferring
them to policyholders in terms of unpredictable rates. Companies
that incur more claims than anticipated in their initial premium
offer will simply increase their rates. We, therefore, support efforts
to create standards for approving initial rate filings and limiting
premium increases.

Another important issue is the need to standardize the definition
of disability for long-term care insurance policies. The uncertainty
and ambiguity currently associated with insurance clauses is det-
rimental to both consumers and insurers.

There can be significant differences in how many policyholders
qualify for benefits, depending upon how eligibility criteria are de-
fined and measured. We urge development of a clear, uniform defi-
nition of functional capacity.

We are also very concerned about the implication of a recent re-
port that about 3 in 10 purchasers have annual household incomes
of less than $20,000, and about 25 percent have assets of less than
$30,000.

These findings, together with reports of high-pressure sales tac-
tics and data showing high lapse rates in the early years, raise se-
rious concerns about the appropriateness of sales to lower incomes
persons. Not enough is being done to limit these practices.

Finally, we do not believe providing new tax incentives to pro-
mote the purchase of long-term care insurance policies to be an ef-
ficient use of tax dollars.

In the absence of more comprehensive long-term care legislation,
these incentives are likely to benefit only those with higher in-
comes and would entail revenue losses. There may be a role for
new tax incentives, but, at this time, we do not support them.

In order to permit evaluation of the efficiency and equity of Tax
Code incentives for long-term care, revenue estimates and distribu-
tional tables should be developed.
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In conclusion, the need for strong Federal standards is clear. We
must assure that all consumers receive real value and coverage in
return for their premium dollar and have accurate information on
which to base their decisions.

We should not permit consumers to continue to be misled into
spending significant amounts of their hard-earned dollars on prod-
ucts that often fail to deliver on what they promise.

We commend you, Mr. Chairman, for your leadership on this
issue, as well as Senator Pryor, for the introduction of S. 846, his
legislation to create Federal long-term care insurance standards.

We look forward to working closely with you, Senator Pryor, and
other members of the subcommittee, toward enactment of stand-
ards that will promote a long-term insurance market that assures
value to the consumer. Thank you.

Senator ROCKEFELLER. Thank you, Ms. McCauley. And before I
go on, which would be my habit, can you just answer me this. Do
you know of anybody who has Alzheimer's and who cannot afford
the care who is making it without other humans in that family
being destroyed psychologically or financially?

Ms. MCCAULEY. Not personally. And for the ones who have Alz-
heimer's whom I know, regardless of their income, it is a very de-
bilitating disease. It is very hard on the family. It is very difficult
for them, in their lucid moments, to retain their dignity. 'They need
all the help they can get, and they do need long-term insurance
help.

[The prepared statement of Ms. McCauley appears in the appen-
dix.]

Senator ROCKEFELLER. Ms. Shearer.

STATEMENT OF GAIL SHEARER, MANAGER, POLICY ANALYSIS,
CONSUMERS UNION, WASHINGTON, DC

Ms. SHEARER. Thank you. Mr. Chairman, members of the sub-
committee, Senator Pryor, Consumers Union appreciates the cppor-
tunity to present our views on the issue of overhauling the regula-
tion of the private long-term care insurance market.

We commend Chairman Rockefeller, both for holding this impor-
tant hearing, and for introducing S. 2571, the Long-Term Care
Family Security Act of 1992. We also commend the leadership role
that Chairman Bentsen, Majority Leader Mitchell, and Senator
Pryor have played on this issue.

Consumers Union has monitored this marketplace since 1988
and we have repeatedly found that private policies are flawed. I
will describe some of the major flaws in the marketplace and then
comment briefly on how S. 846, S. 1693, and S. 2571 address them.

Failure to adequately protect against inflation is one of the most
severe flaws in the long-term care market, a market in which bene-
fits of a typical policy are expected many years in the future. We
see no justification in allowing consumers the option to purchase
protection without inflation coverage.

It is irrational for consumers to purchase a generous amount of
coverage in early years when the risk of needing long-term care is
relatively low, and a decreasing amount of real coverage over the
years.
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Unlike several bills that have been introduced both in the Senate
and the House, none of the bills under consideration today assure
that all policyholders have inflation protection.

One of the most serious problems in the long-term care insurance
market is the fact that the majority of policyholders drop their poli-
cies before they need long-term care, and most of the policies pro-
vide no refund to these people. Policyholders who drop their policy,
perhaps to buy a better policy, are typically out-of-pocket tens of
thousands of dollars.

Consumers Union supports requiring all policies to include a
built-in, standard, non-cash, non-forfeiture benefit protecting con-
sumers in the event they drop the policy.

We are pleased that the NAIC is moving in the direction of re-
quiring this type of mandatory benefit. S. 846 appropriate includes
a mandatory non-forfeiture benefit, but S. 1693 and S. 2571 rely
on a mandatory offer approach.

One of the key findings of the Consumer Reports-
Senator ROCKEFELLER. Can I just interrupt you there?
Ms. SHEARER. Yes.
Senator ROCKEFELLER. And this will not count against your time.

Can the three of you just give me examples that you know of or
have heard of about the effect of not having non-forfeiture in long-
term care? I mean, give me a couple of examples of what has hap-
pened.

Ms. SHEARER. I cannot cite individual consumer examples, but I
can tell you what would happen to a typical consumer. He might
start a policy, say, at age 65, at, say, $1,200 a year; pay in $1,200
each year for 10 years. After 10 years, that is a $12,000.

It is a little bit like paying a whole-life insurance premium and
then dropping the policy. And after 10 years, you are out that
$12,000 which really meant to go to fund later-year risk when the
risk increases are gone. So, you basically are out the equity that
y u have invested in this policy.

Senator ROCKEFELLER. Do you know of some personal examples,
Ms. McCauley?

Ms. MCCAULEY. No, I do not. I do not think that the long-term
care insurance field is old enough yet.

Senator ROCKEFELLER. It is not big enough. Yes.
Ms. MCCAULEY. We do not have the data gathered yet.
Senator ROCKEFELLER. Yes. Thank you. I am sorry, Gail.
Ms. SHEARER, One of the key findings of the Consumer Report's

article was that no two long-term care policies were alike, and it
is virtually impossible to make a rational comparison of policies
that are in the marketplace. Consumers Union supports simplifica-
tion of the long-term care insurance marketplace through uniform
definition of terms, improved benefit design, a standard outline of
coverage, a standard gatekeeper, and standard benefit packages.

The OBRA '90 reforms of the Medicare supplement insurance
market provide an excellent model for reform of the long-term care
insurance market.

The bills vary in addressing the need for simplification. S. 2571
is the most comprehensive, with uniform definitions, a standard
outline of coverage, professional assessment of the need for bene-
fits, and significantly standard benefit packages.



One of the most distressing findings in our June 1991 Long-Term
Care article was the poor performance of agents, whose lack of un-
derstanding of the products they are selling is alarming.

Agents misrepresent provisions and policies, fail to take into ac-
count medical histories subjecting people to post-claims underwrit-
ing, fail to provide outlines of coverage or buyer's guides, and sell
policies that do not meet the long-term care needs of purchasers.

With first-year commissions of 70-80 percent of first-year pre-
mium, the agent has very little incentive to take the consumer's
long-term interest into account when selling a long-term care pol-
icy.

This failure to take into account the long-term interest of the
consumer is linked to the high lapse rate for early years of policy
ownership. Many of these sales are inappropriate because the pol-
icyholder cannot afford to pay the premium year after year. S. 2571
restricts agent commissions appropriately.

Consumers are asked to purchase a policy without knowing the
price of the protection that they are buying. This is because compa-
nies are free to increase the premium in the future. Once consum-
ers buy a policy, they are locked into it because of the absence of
non-forfeiture values.

We would like to see stronger protection against premium in-
creases in all three bills. And, here, Senator, we are interested in
seeing a non-cancelable policy, which means a fixed premium,
guaranteeing that premiums would not increase over time.

Finally, unlike the other bills, S. 2571 creates a public long-term
care program and allows the private market to fill in the coverage
gaps for those that can afford a private policy and have substantial
assets to protect.

If the private market reforms are considered separately from the
public program, then we urge you not to include the tax clarifica-
tion provisions in the reform bill.

Consumers Union believes that it is grossly inappropriate for
Federal revenues to be spent providing a tax subsidy to relatively
high-income purchasers of long-term care insurance policies. In-
stead, the next Federal health care dollars should be spent expand-
ing access to acute health care services.

In summary, Consumers Union strongly supports your efforts to
reform the regulation of the private long-term care insurance mar-
ket. Building on the procedural and substantive Medigap reform
provisions of OBRA '90 is a sound approach.

We urge you to enact strong consumer protection provisions to
assure that all purchasers of long-term care insurance policies get
the protection that they believe they are buying.

[The prepared statement of Ms. Shearer appears in the appen-
dix.]

Senator ROCKEFELLER. Gail, again, a question that is out of
order. Does it not interest you, and what explanation do you give
to it, that long-term care legislation, which affects directly more
people in this country than dges access to coverage, has not hit
more of a hot button, so to speak, out there, or in here, for that
matter?

NIS. SHEARER. I do not know that I would agree that it affects
more people. Because even if 86 percent of us have health insur-
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ance now, we are all vulnerable to losing it if we lose our jobs or
if we come into bad health. So, I guess I am not that surprised. The
issue under consideration today is not the big long-term care pic-
ture.

Senator ROCKEFELLER. Well, that is what I am talking about.
Ms. SHEARER. All right. Well, the big long-term care issue. I

guess that is difficult to explain. Because, as you recognize, we all
are at risk of having major long-term care expenses.

Senator ROCKEFELLER. And every one of us can name people in
our families or extended families, without exception.

Ms. SHEARER. Absolutely. Absolutely.
Senator ROCKEFELLER. It is immediate to every single person. Do

you know what I think the reason is? Because, number one, the
other one just arrived first because of the so-called immediate
moral issue, so to speak, and the nature of being uncovered. And,
secondly, it is in access that you build in the architecture of health
care--cost containment and all the rest of that-that fits more com-
fortably in that than in long-term care. But it is puzzling to me.

Ms. SHEARER. Yes. And I think there is an incorrect perception
that this is a problem that affects only older people, when many,
many people under 65 certainly are at iisk, as well. I am as puz-
zled as you are.

Senator ROCKEFELLER. Yes. Yes. It is puzzling to me sub-
stantively, and it is also puzzling politically. Josh.

Mr. WIENER. Well, if I could chime in here.
Senator ROCKEFELLER. Please.
Mr. WIENER. I think part of it is that, as inadequate as it is, we

do have a safety net for long-term care. If you are in a nursing
home and you do not have any money, Medicaid will pay for your
care.

The problem for the health care for the uninsured is, if you do
not happen to fit into the categories covered by Medicaid, you are
just out of luck.

Senator ROCKEFELLER. Well, I mean, I am not so sure. You do
not get to Medicaid unless you get broke, number one. And, for a
middle-class person, that can be an unpleasant process.

And secondly, you could argue that the safety net for coverage
is the local emergency room. I mean, I am not arguing with you,
but I am just-

Mr. WIENER. Well, you are right that the local public hospital,
the local emergency room is there in some areas, if you happen to
have a public hospital and if your emergency room is not turning
people away for something other than life-threatening problems.

Senator ROCKEFELLER. Yes.
Mr. WIENER. But, as you are well aware, the public opinion polls

generally show that people are more willing to pay taxes for long-
term care than they are for health care for the uninsured. So, I
have argued, largely unsuccessfully, that we need to join those two
issues together.

Long-term care needs health care for the uninsured to take the
edge off some of the generational equity issues and health care for
the uninsured needs long-term care to tap into some of the willing-
ness to pay taxes. That willingness to pay taxes unfortunately, is
not there for health care for the uninsured.
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Senator ROCKEFELLER. And some have pointed out, interest-
ingly-and this is just ruminating-that it might be long-term care,
in fact, which is what single-payer advocates want within the pack-
age that forces some kind of a compromise between single payer,
play-or-pay, or multi-type system.

The long-term care could become a leveraging approach to some
form of compromise. That is all idle speculation. I am interrupting
everything useful that you want to say. Please proceed.

STATEMENT OF JOSHUA M. WIENER, SENIOR FELLOW, THE
BROOKINGS INSTITUTION, WASHINGTON, DC

Mr. WIENER. Thank you, Mr. Chairman. It is a pleasure to be
here today. American society uses private insurance to protect
against loss from catastrophic events such as automobile accidents,
fires, and early death. Yet, insurance against the potentially dev-
astating costs of long-term care is relatively rare.

While the role of private long-term care insurance will grow in
the future, it is likely to finance only a modest proportion of nurs-
ing home and home care expenditures. But even if public programs
are expanded, private long-term care insurance is likely to play a
larger role than it does now. Thus, it is critical that it be properly
regulated.

In my oral testimony I would like to point out a few areas whore
I think current policies and regulations tend to be deficient, and
then state my preference for a regulatory strategy.

The first area is inflation protection. It is no secret that health
care prices are increasing rapidly. According to HCFA, nursing
home costs have been increasing an average of more than 3 per-
centage points faster than the Consumer Price Index since 1977.

The key problem is that long-term care insurance is typically
bought years before services will be used. Thus, a policy that pays
an adequate indemnity benefit now will be grossly inadequate in
the future.

For example, assuming nursing home inflation is 5.5 percent per
year, a consumer who purchases an un-indexed policy today at age
50 with an $80-per-day nursing home benefit and uses it at age 85
would have the same purchasing power as a person trying to buy
nursing home care today with a $14-per-day benefit.

The difficulty is that the vast majority of existing policies have
either no or highly inadequate inflation protection. Only mandating
indemnity benefits be increased on a compound basis can ensure
that the indemnity benefit will have real purchasing power when
it is needed.

This mandate will substantially increase the price of policies, but
will prevent insurance from offering an illusory benefit.

The second issue is basically non-forfeiture benefits. It is not
widely appreciated by consumers that most insurance companies
assume that the vast majority of people who initially buy policies
will drop them well before it comes time to use services.

Premiums, which are generally high, are as low as they are be-
cause of assumed high lapse rates. The principal public policy prob-
lem is that virtually all policies have level premiums designed to
build up substantial reserves in the early years for pay out in the
later years.
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Consumers who pay in during the early years and then decide
not to renew their policies will have substantially overpaid during
the period that the policy was in effect for the actuarily fair cost
of the protection actually received.

Moreover, although no data is available, it seems likely that a
substantial portion of the lapses may be to relatively low-income el-
derly who bought policies without fully realizing its financial bur-
dens.

Despite the fact that non-forfeiture benefits are not a panacea,
they should be required. If lapse rates are low, then the benefit can
be added at little cost. If the lapse rates are high, then they are
an essential element of consumer protection, even though they will
substantially add to premiums.

Private long-term care insurance cannot be taken seriously as a
mechanism for financing nursing home and home care, so long as
its premium structure is built on the assumption that three-quar-
ters or more of initial purchasers will end up without insurance
coverage when it comes time to use services.

The third area is home care. Most of the improvements, which
have been substantial, in private long-term care insurance over the
last several years have addressed deficiencies in nursing home care
rather than home care coverage.

While there have been improvements, there is still a ways to go
for home care benefits. The principal problem is that it is not al-
ways clear whether the policies cover unskilled home care.

Although I do not necessarily favor mandating coverage of large
amounts of home care, I do believe that regulators must do a better
job of making sure that unskilled care is what is actually covered
in policies that hold themselves out as providing home care.

Finally, the deficiencies in current policies and the slowness of
the States in adopting the current National Association of Insur-
ance Commissioners' regulatory standards--creates a strong case
for increased Federal involvement in this issue.

My recommended strategy would be to have the Federal Govern-
ment substantially strengthen the NAIC standards and then man-
date them nationally. All insurers would be require to meet the
standards and States could exceed the minimums if they wish.

This will surely strike many State regulators and most industry
representatives as unduly intrusive, but the bulk of the necessary
additions are critical to making sure that benefits are not illusory.

While consumers should have options, they should not be re-
quired to choose among policies that promise benefits they will not
eliver. Thank you.
Senator ROCKEFELLER. Thank you very, very much.
[The prepared statement of Mr. Wiener appears in the appendix.]
Senator ROCKEFELLER. David, can I go on with one thing on this

previous matter where I was being so petty and partisan? Remem-
ber, I said that it had been vetoed a couple of times.

Actually, the first time the UI extension was not vetoed, it was
signed. But then the President refused to declare an emergency.
Now, that is tricky; is it not?

In other words, you can get away with that. Because if there was
not any emergency, then you could not expend the funds. I mean,
this is just gamesmanship. This is not aimed at Republicans, it is
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aimed at all of us in politics. That is why people hate us out there.
Why they hate us. Because we play these stupid games.

Senator PRYOR. That probably amounted, really, to an impound-
ment of the funds the first time by the President. I think that is
right.

Senator ROCKEFELLER. Yes.
Senator PRYOR. Once again, I think the people pretty well know.

They will make this decision and make it wisely.
Senator ROCKEFELLER. Yes. Well, once again, I apologize to all

intelligent and fair-minded listeners and observers. I do not know
where to start.

Gail, let me start with you for a second. You have been watch-
dogging this for a long, long time and the country is in your debt
for all of this. What do you think are the most important protec-
tions that we can provide in terms of really ensuring long-term
care insurance consumers will get the benefits they need?

Ms. SHEARER. All right. What I would like to do is go through
a list.

Senator ROCKEFELLER. All right.
Ms. SHEARER. It is not a short list, but I will keep it brief. And

these are really from the table that I included in my testimony,
and I think you will know what I am referring to if I just go
through it quickly.

First, is mandatory non-forfeiture benefits of a non-cash type.
This should be built into each policy. Second, built-in inflation pro-
tection. A policy without inflation protection is really illusory; it
just does not make sense.

Third, is simplification. And this is really a broad category. It is
absolutely impossible for people to make a rational comparison of
policies today.

So, what we would like is uniform definition of terms; improved
benefits, for example, making it clear that home care benefits in-
clude personal care services, and the bills before this committee do
just that; standard outline of coverage; a standard gatekeeper with
an appeal to third-party in case the claim is denied; and standard
benefit packages so that people can compare apples with apples
and not be totally confused by restrictions and fine print that vary
from one policy to another.

The next category would be premium stability, to avoid the type
of example that Senator Pryor mentioned today. It is absolutely
outrageous that people are asked to buy a policy without knowing
what the price of it is down the road, especially since they are
locked into this policy and they lose a lot by dropping it.

Senator ROCKEFELLER. What are they told?
Ms. SHEARER. Pardon me?
Senator ROCKEFELLER. If they were to ask that question, what

are they told?
Ms. SHEARER. Typi,,.:, the agent will say, oh, no, this premium

will not go up. These a€e called "level premium policies." Now,
what does level premium mean to you? To me, it means that that
premium is going to stay the same. Well, that is not what the defi-
nition of level premium is.

A level premium can increase, as long as the company increases
it for all policyholders in that class. So, people are very surprised



when their premium goes up just as their income is going down
and they are locked into this policy.

We would like to change the whole way these policies are priced.
Companies now have a very strong incentive-

Senator ROCKEFELLER. But how can somebody say that to some-
body? My mother is 83 years old. I mean, how can somebody say
that, that it is going to be a level premium?

Ms. SHEARER. Well, I cannot justify that.
Senator ROCKEFELLER. I mean, there is no other way that you

could interpret that.
Ms. SHEARER. I cannot justify that. I am really baffled by it my-

self. This involves an entire change of mind set to think about
changing how these policies are priced.

Now the companies have an incentive to under-price the policy
to gain market share and then raise them down the road. There
is a strong built-in incentive for that right now. I would like to see
these premiums guaranteed.

And it is likely that companies will over-price these policies in
order to protect themselves against future risk. Fine. They can do
that. But then rebate a premium to consumers if they have over-
priced it.

Now, you can imagine companies will not like this idea because
it is going to be hard to make the initial sale. But our position is,
the consumer is not the person who should be at-risk; it should be
the insurance company, who is in a better position to judge what
the risks down the road is.

Senator ROCKEFELLER. You know, Gail, what occurs to me-I do
not know for sure, but my guess is-you are probably for a single-
payer system in terms of the overall. David and I are not.

In other words, we are the people who are trying to preserve the
private insurance market, whether it is long term or for whatever.
And yet, you hear things like that and in the back of your mind
you say, well, that is not everybody, that is just some.

But then, you know, you do not really know. I mean, people go
into Logan County, McDowell County, and Wyoming County, WV,
and down to Pine Buff, and Magnolia, and Circe, and some of these
places in Arkansas, and sell policies. I mean, I will bet they are
doing this just all over the place.

And, yet, we are the ones who are trying to say that they should
exist in private. It seems to me if they want to do that they have
to clean up their act. Because the only health care plan that is
growing around Congress in popularity is single payer.

Ms. SHEARER. Well---
Senator ROCKEFELLER. You do not have to comment if you do not

want to.
Ms. SHEARER. I would like to, for the record, say that Consumers

Union is a strong advocate of a single-payer health care system.
We have been working for reform of the private long-term care in-
surance market as long as there is this market. But I think that
the issues are so similar.

The reason that the private long-term care insurance market will
never solve this problem is the same reason that the acute care
health care market will not be able to solve the under-65 problem.
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to screen risks. That is how they make more money. And it just
is not consistent with universal access to either acute health care
or long-term care insurance.

Senator ROCKEFELLER. Well, we have three insurance companies
coming up, I believe, in the next panel. Are any of them going to
be able to say to us, do you suppose, that they do not advertise or
sell with level cost?

Ms. SHEARER. I cannot answer that. I can tell you that the
NAIC-

Senator ROCKEFELLER. Do you think I can ask them that?
Ms. SHEARER. I think you should ask them that.
Senator ROCKEFELLER. All right. I will.
Ms. SHEARER. The NAIC considered at its meeting a week or two

ago some language that would disclose to consumers exactly what
level premium means. And this would be a very small step.

I mean, I think that that is useful, but it does not remove the
strong incentive for companies to continue to under-ptice their poli-
cies initially. I do not think that just understanding that your pre-
mium can double solves the whole problem. I think that consumers
need more protection than that.

Senator ROCKEFELLER. Yes. David, I have more than taken my
time.

Senator PRYOR. I might make a suggestion, if I might. We have
a vote.

Senator ROCKEFELLER. Oh, we do?
enator PRYOR. It just started. We have about 12 minutes re-

maining on the vote. We could run over and come b3ck. Would that
be a good plan?

Senator ROCKEFELLER. Well, yes. Because I do have some ques-
tions that I want to ask. Do you mind?

Ms. SHEARER. Not at all.
Senator ROCKEFELLER. Thank you. We are in recess.
[Whereupon, the hearing was recessed at 4:10 p.m.]

AFTER RECESS

Senator ROCKEFELLER. Gail, I might resume with you. Your re-
port details marketing and sales practices and problems therein,
and it is fairly grim, what you portray. What consumer protections
would be most effective in eliminating those marketing and sales
abuses?

Ms. SHEARER. I think the most effective thing would probably be
restricting agent commissions so that they do not benefit finan-
cially for first-year sales out of proportion with what their com-
pensation should be for the first year.

And if the first-year commission, for example, were no more than
200 percent of the second-year commission and later year commis-
sions, that would be an effective approach there and one that is in
effect for the Medigap market.

Also, with regard to agents, there should be a special agent
training and certification program for long-term care. And, as you
know, our article last year, our reporter went under cover and basi-
cally heard the sales pitches of 15 agents.

61-396 0 - 93 - 2
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And all 15 of them were flawed in one way or another and made
inaccurate representations, for example, about what was in the pol-
icy and failed to give all the information that should have been pro-
vided. So, the agent problem is a major problem, and those are the
key steps that we would recommend.

Senator ROCKEFELLER. Now, the next panel-at least part of it,
probably-will testify that it is unfair to put a cap, so to speak, on
commissions because you penalize good agents, presumably, with
bad agents. Could you reply to that? And, also, could you describe
how agents describe the option of inflation protection to purchasers
in your report?

Ms. SHEARER. All right. There is no reason that an agent should
suffer financially from restricted agent commissions, assuming that
their selling policies are going to continue over several years. The
commission can be structured so that they will get the same total
amount of money if the policy stays in force.

So, the agents who will suffer are the agents who are selling a
policy and it is lapsed after, say, 1 or 2 years. Those are the agents
that would lose financially, and they should lose financially for sell-
ing inappropriate policies.

With regard to our article and our findings on inflation, our re-
porter found that agents discouraged people from buying inflation
protection. And the assessment was made that this was probably
because agents were afraid that the higher premium would cause
them to lose the sale.

And it is really one of the key reasons why we are extremely
skeptical of any sort of voluntary approach with regard to inflation
or non-forfeiture.

We feel that you cannot trust the agent, who, in most cases, is
not very well informed, to make a clear presentation to consumers
of options. With regard to non-forfeiture, for example, the compa-
nies, if they can manipulate the figures and the choices for non-for-
feiture, are making consumer choice an unrealistic goal here.

There should be a standard non-forfeiture benefit, standard infla-
tion benefit, so that it removes the decision and the misinformation
that the agent could provide.

Senator ROCKEFELLER. All right. Ms. McCauley, why is it that
consumers allow their policies to lapse in such large disproportion-
ate numbers?

Ms. MCCAULEY. I think that they fail to understand how expen-
sive they are. They are probably buying policies that they could not
afford in the first place, but they would like to have that policy be-
cause they need the protection. But it takes away from their in-
come.

Senator ROCKEFELLER. So, it is a money decision.
Ms. MCCAULEY. I think it is a money decision. Sometimes it

could be a careless decision. As I understand it-and I think it was
mentioned here, that there have been 2 million policies sold. But,
as I understand it, there are about 1 million in effect now.

Senator ROCKEFELLER. Yes.
Ms. MCCAULEY. So, that is a 50-percent drop..out rate. Probably

that is one of the reasons, because it hits the vulnerable older peo-
ple.



Senator ROCKEFELLER. All right. When you were talking you
mentioned that there ought to be standards against inappropriate
sales to low-income elderly.

Ms. MCCAULEY. Sales pitches.
Senator ROCKEFELLER. And GAO reported that there were abu-

sive sales practices in addition to that. Can you, just reporting from
the membership, talk a little bit about what that means?

Ms. MCCAULEY. Well, of course, AARP sells insurance through
Prudential, and we do not have salespeople coming out to people.
However, we encourage our members to think about whether-

Senator ROCKEFELLER. I am not talking about AARP.
Ms. MCCAULEY. But what I was getting to is that we do encour-

age people to examine the policies, to compare and buy the protec-
tion best suited for them. We try to educate them about asking the
right questions, thinking about what they need. It is a matter of
education of our consumers, of our members.

Senator ROCKEFELLER. No. I understand that that would help.
But what form would an abusive sales pitch be?

Ms. MCCAULEY. Well, what I have seen when people have come
to me or have come to my friends is high pressure, trying very hard
to sell a policy, promising things that do not really exist. And peo-
ple do not understand insurance policies. They do not read the fine
print. They do not understand the confusing language.

So, again, it is a matter of education, trying to get people to dis-
cuss their needs with someone else, maybe their own attorney if
they have one, or talk to a consumer advocate to try to determine
what the policy actually offers. And I do not think the individual
older person understands insurance all that well to sufficiently
analyze what they are buying.

Senator ROCKEFELLER. Gail, do you know, is there a fairly high
turnover in agents? I mean, can you tell me something about who
they are, their education levels, turnover rates, et cetera, for insur-
ance companies? Do we know that?

Ms. SHEARER. I cannot really contribute very much to your un-
derstanding of that. I would say, Senator Rockefeller, that one of
the most important features of the bill that you introduced is a $20
million authorization to expand the counseling programs that were
included in the Medigap reform bill enabling all 50 States to set
up programs that train volunteers to counsel senior citizens on a
one-on-one basis.

And this is a very important complement to agent restrictions. It
provides senior citizens with an objective source of counsel, and
this is extremely significant.

Senator ROCKEFELLER. All right. Josh, you are a guru on many
things on long-term care. Let me get an idea of the scope of this
issue.

In your testimony, you say that only limited segments of the el-
derly population have the wherewithal to purchase long-term care
insurance, assuming the policy is available that will provide them
with the protections that they need, at a reasonable price, and that
number will only increase slightly in the future, you indicate.

What percentage of the elderly purchase it now, one? What per-
centage of our Nation's elderly that are in need of long-term care
services can rely on long-term care now and in the future?



Mr. 'WIENER. Well, right now, about 3 to 5 percent of the elderly-----
have some kind of private long-term care insurance. That number
will, I think, grow significantly over the next 25 years.

But using our computer simulation model, we estimate that 25
years into the future that maybe 20-30 percent of the elderly will
have some kind of private long-term care insurance.

And, because of a variety of restrictions and because those will
tend to be focused on the relatively young elderly, insurance will
pay for maybe somewhere between 12-16, 17 percent of nursing

ome care expenditures and a slightly lower percentage of home
care expenditures.

So, for 25 years into the future, insurance is going to grow, but
it will remain a relatively small segment of the elderly. And the
really important question is, will it change the way in which we fi-
nance nursing home care and home care?

And I think its contribution there, again, over the 25-year period
will be relatively modest, although it will certainly be dramatically
higher than it is now where only about 1 percent of nursing home
expenditures are paid for by private insurance.

Senator ROCKEFELLER. All right. Let me ask you this. How con-
cerned should we be that this nascent long-term care market,
which people tout as partial salvation, will be able to survive as
times develop? Insurers still have not gained meaningful experi-
ence in paying claims.

Could we see the collapse, for example, of the number of compa-
nies that are offering long-term care insurance today? Or will that
only come if policies are designed so companies will actually have
to pay out benefits instead of reaping in big dollars from high lapse
rates?

Mr. WIENER. Obviously, if companies never pay benefits they will
not suffer any financial risk. However, the tact of the matter is
that long-term care insurance is very risky, and there is not much
in the way of experience. Insurance companies right now are tak-
ing in premiums, but they are not paying out much in the way of
benefits.

And that is kind of an inherent problem with long-term care in-
surance, since you sell to people who are age 65 and then they do
not use benefits until they are, say, 85 or 90.

And over that 20 to 25-year period there can be dramatic
changes in mortality rates, disability rates, nursing home use
rates, home care use rates, rate of return oix reserves.

These changes can radically change what looks like, a very prof-
itable policy into a very unprofitable policy. And I think that ulti-
mately is going to limit the number of policies insurance companies
will sell. They are going to look at their financial exposure and not
want to take on too much risk. They are taking on some risk, but
they may not want to take on an enormous amount that would
really be involved in selling huge numbers of policies.

Senator ROCKEFELLER. All right.
Mr. WIENER. Now, I should add that some companies will deal

with this through reinsurance, but that will add to the cost.
Senator ROCKEFELLER. All right. The next panel which I am

going to get to here, we will hear that long-term care, again, is not
Medigap, and should be treated differently.
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- IMedigap was initially ado pted without Federal minimum stand-
ards, and, as you know-and your co-panelists can- also testify to--
scandal ensued. Could you tell us what distinctions we should draw
or lessons that you believe we should learn from that experience?

Mr. WIENER. Well, I think the primary lesson is to set a fairly
high level of minimum standards from the beginning. Gail has laid
out a very long list of things that can be added to the National As-
sociation of Insurance Commissioners' standards.

But I think what you need is a fairly substantial level of stand-
ards to start off with so that you avoid those medical problems at
the beginning. This is a much more complicated product. Medigap,
by comparison, is a piece of cake.

And 1 think we cannot afford to stay on the learning curve of
piecemeal action here. We need to start off with a Federal program
that has fairly substantial standards.

Senator ROCKEFELLER. All right. I have got, I discovered, just 20
minutes to conclude the hearing. And that is shameful, on my part,
for dallying so much. That means, however, that I do have to go
on to the next panel.

I have got a number of other questions for all three of you. If you
would be kind enough to respond within 10 days, I would be very
grateful. I thank you very much and apologize to you for the long
wait.

The final panel consists of Robert DeCoursey, who is president
of the Association of Health Insurance Agents; Ronald Hagen, who
is vice president of product development and government relations,
AMEX Life Assurance Co.; and Susan Van Gelder, associate direc-
tor of policy development and research, Health Insurance Associa-
tion of America. We welcome all of you. Mr. DeCoursey, maybe we
would start with you, sir, if we can get the name plates changed.

STATEMENT OF ROBERT W. DeCOURSEY, PRESIDENT, ASSO-
CIATION OF HEALTH INSURANCE AGENTS, PHILADELPHIA,
PA
Mr. DECOURSEY. Mr. Chairman, members of the committee,

thank you for the opportunity to testify this afternoon. I will limit
my testimony to 5 minutes and request that my written testimony
be included in the record.

Senator ROCKEFELLER. It will be.
[The prepared statement of Mr. DeCoursey appears in the appen-

dix.]
Mr. DECOURSEY. Thank you. My name is Robert W. DeCoursey,

CLU. I am an insurance agent from Philadelphia. I currently serve
as President at the Association of Health Insurance Agents, which
is a conference of the National Association of Life Underwriters.

Mr. Chairman, we believe the Finance Committee is in a unique
poSition to act on important legislation that would strengthen the
evel and quality of long-term care protection foi Americans.

We congratulate you and your colleagues in the Senate Finance
Committee for your leadership in examining the challenges of as-
suring an adequate, affordable, and understandable long-term care
protection for the elderly.

In particular, we commend your efforts, as well as those of the
Majority Leader, the Minority Leader, Senator Pryor, all the Sen-
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ators on the subcommittee and the full committee, who have intro-
duced and co-sponsored legislation that would assure appropriate
regulation and necessary tax clarification of long-term care insur-
ance. We encourage your committee to act quickly on the long-term
care issue.

Agents are the essential link between the consumer and the in-
surance company, providing and servicing the products of the in-
surer, while educating the consumer on how to manage risk and
how to make informed choices regarding their insurance purchases.

The commission or other compensation earned by a health insur-
ance agent not only compensates him or her for the time and skill
involved in the sale of the product, but, in addition, the profes-
sional agent provides a variety of services which are outlined more
fully in my written testimony.

All agents are licensed and regulated by their State Insurance
Departments. Prospective agents receive extensive training about
insurance and applicable insurance law before they take a written
examination to get the license.

In addition, a majority of States now require continuing edu-
cation in order for an agent to maintain his or her license.

Over the past few years, there have been numerous allegations
about abuses in the long-term care insurance market. Let me say
categorically right up front that we do not condone the repugnant
practices of those agents who would take advantage of the elderly,
or of any other consumers of any group.

Quite simply, those individuals have no place in the market. In
addition, they should be punished for their misdeeds. We have been
strong supporters of State regulation which would put abusers out
of business.

We support the National Association of Insurance Commis-
sioner's model act and regulation, and we believe the States should
enact it. To the extent that the States fail to act on these important
recommendations by the NAIC, we support Federal incentives to
encourage the States to enact appropriate standards.

As you may suspect, one of our concerns about S. 2571 is its re-
strictions on agent compensation. As you know, the bill would pro-
hibit insurers from paying first-year commissions more than double
the renewal commission. Presumably, the public policy reason for
this is to prevent agents from churning policies. We agree with the
goal, but we object to the specific provision.

Commission restrictions disc,-- inate against the thousands of
caring, ethical agents who would auo a professional job of identifying
the client's need, determining what resources the client has to meet
that need, describing the resulting policy provisions that are a re-
sult of those two interacting factors, and servicing the policy after
it has been sold.

The net result of these commission restrictions will be to leave
the bad agents in the market and create a commission structure
where the professional agent gets paid half as much for doing a
good job for the consumer.

Congress and the States should work to promote tougher enforce-
ment of existing laws and regulations that already promote fair,
honest interaction between buyers and sellers of long-term care



rather than create laws which make the long-term care market less
attractive to ethical, professional agents.

In lieu of restrictions on agent compensation, we suggest other
alternatives, such as civil and criminal penalties similar to those
in OBRA '90, continuing education requirements, written compari-
son of policies, and enhanced replacement requirements.

Mr. Chairman, there are many provisions in S. 2571 with which
we agree. We endorse the provisions which would clarify the tax
treatment of long-term care policies.

We also support the provisions which permit employers to pro-
vide long-term care to their employees on a tax-free basis, and that
those long-term care benefits be paid tax free, unless received
under a disability policy.

We further endorse many of the standards set forth in the bill.
We understand Congressional concern about regulation of the long-
term care insurance product.

We believe that many of the consumer protection standards con-
tained in the Bentsen-Packwood bill, S. 1693, also co-sponsored by
Minority Leader Dole and Senator Pryor, along with many of those
in Senator Pryor's S. 836, offer workable provisions in which we
can find agreement. In fact, we endorse both those bills.

As you may know, we are also members of the Long-Term Care
Insurance Coalition, which has been working very hard on a pack-
age of standards to which the insurance industry can agree. We
support that proposal.

Our associations strongly believe that long-term care insurance
should be effectively regulated so that consumers may purchase the
product with confidence. We stand ready to work with you in an
effort to accomplish that goal. I would be pleased to respond to any
questions you may have.

Senator ROCKEFELLER. Thank you, Mr. DeCoursey.
Mr. Hagen.

STATEMENT OF RONALD D. HAGEN, VICE PRESIDENT, PROD-
UCT DEVELOPMENT AND GOVERNMENT RELATIONS, AMEX
LIFE ASSURANCE CO., SAN RAFAEL, CA
Mr. HAGEN. Thank you, Chairman Rockefeller. As you have

noted, I am Ron Hagen. I am vice president of product development
and government relations at AMEX Life Assurance Co., a subsidi-
ary of American Express. We have been in this business for some
18 years now.

I appear before you today also in my capacity as co-chair of a
group called the "Coalition on Long-Term Care Insurance Stand-
ards." This is a group of leading long-term care insurers, providers,
and agent representatives and includes AMEX Life, UNUM Life,
New York Life, John Hancock, the American Health Care Associa-
tion, the American Association of Homes for the Aged, and, as Mr.
DeCoursey mentioned, The National Association of Life Under-
writers and their Association of Health Insurance Agents.

Our coalition has developed a package of consumer protection
standards which address key issues and concerns in the design of
private long-term care insurance products, as we-l as in the area
of sales and marketing practices.



As a group, we advocate the immediate adoption of Federal long-
term care insurance standards legislation which balances the need
for uniform and consistent consumer protection standards with the
neeJ for continued product innovation and market growth.

The coalition also believes that it is essential to enact, along with
these consumer protection standards, tax clarification provisions
for those products similar to those proposed in S. 2571.

The coalition's vision of the goals of consumer protection and the
role of the Federal Government are reflected in the guiding prin-
ciples on which our package of consumer protection standards are
based. These principles are, briefly:

One: The role of the Federal Government should be one of leader-
ship and direction, not implementation. Two clearly stated goals of
the Federal initiative should be the de-mystification of the market-
place and the creation of an educated consumer.

Two: The goal of consumer welfare in this market is best
achieved within a market setting where consumers can make edu-
cated choices and insurers are held accountable for their actions or
those of their representatives.

Three: States must maintain, and, in fact, enhance their over-
sight monitoring and general enforcement posture in this market.

Four: When desired outcomes can be directly tied to standards
such as product features, then such features should be legislated.

Five: When outcomes pertain to procedures and operations, the
Federal Government should state the goal, leaving it to the States
to establish more explicit guidelines.

And, finally, the industry should be responsible for coming up
with specific data so the consumers and regulators can measure
their performance in making intelligent choices in the marketplace.

Our underlying belief is that well-informed individuals can make
the best choice as to whether they need long-term care insurance,
and, if so, what should be the level and type of protection?

Again, our detailed statement for the record has focused on the
need for regulation in a number of areas, specifically claims pay-
ment practices as they relate to the insidious practice of post-claim
underwriting, and the lack of information on company's claim pay-
ment practices.

Secondly, agent and company misrepresentation and alleged
widespread inappropriate replacement activity, or churning of this
business. Three: Premium equity and stability. Four: The lack of
consistent and appropriate standards from State to State in the
area of benefit eligibility and standardized terms and definitions in
these policies.

In relation to two of these issues. those dealing with premium
stability and equity and with benefit and eligibility standards, it is
worth noting that there is a tradeoff to be made.

Since long-term care insurance is typically purchased 10-15
years before it is used, and each new benefit or enhancement of eli-
gibility standards then requires an insurer to wait roughly this pe-
riod of time before developing confidence that is necessary in the
associated pricing.

The point here is, given marketplace and regulatory demand for
expanded benefits and far more liberal eligibility standards, we can
not at the same time also be calling for increased stability and



prices along with paid up insurance benefits and not expect reputa-
ble insurers to draw back from the market. The risk level and
threat to solvency are simply too great.

In light of the reluctance or inability of many States to move to
adopt necessary statutory and/or regulatory provisions, it is time
for Congress to act.

We also believe that the NAIC model could be and should be
strengthened in a number of key areas, while still retaining
consumer choice among a variety of valuable features and benefit
design options.

Clearly, the Federal Government should take a far more active
role in the area of consumer education and information than it has
to date. There is still widespread misunderstanding about Medi-
care, Medicare supplement, other group medical coverages, and
what they do in the long-term care area.

In sum, while we are certainly prepared to discuss our concerns
with various Senate and House bills aimed at establishing
consumer protection standards for long-term care insurance, a clos-
ing comment is important at this point.

AMEX Life has serious concerns about three specific provisions
in the long-term care standards portion of many of these bills. Spe-
cifically, these are: mandated non-forfeiture benefits; rate disclo-
sure and stability provisions, i.e., movement toward non-cancelable
polic-" forms; and agent compensation limitations.

We have included in our coalition standards package what we be-
lieve to be more effective and appropriate alternative provisions
and we seek your review and comment.

We at AMEX Life and the coalition stand ready to work with you
and your staff to craft appropriate Federal standards and tax clari-
fication legislation. Thank you, Mr. Chairman.

Senator ROCKEFELLER. Thank you very much, Mr. Hagen.
[The prepared statement of Mr. Hagen appears in the appendix.]
Senator ROCKEFELLER. Ms. Van Gelder.

STATEMENT OF SUSAN VAN GELDER, ASSOCIATE DIRECTOR
OF POLICY DEVELOPMENT AND RESEARCH, HEALTH INSUR-
ANCE ASSOCIATION OF AMERICA, WASHINGTON, DC

Ms. VAN GELDER. Good afternoon, Chairman Rockefeller. My
name is Susan Van Gelder, and I am an associate director with the
Health Insurance Association of America. HIAA, as you know, is
the trade association representing about 300 insurance companies
that provide insurance coverage to about 95 million Americans.

To demonstrate our commitment in this area, just this past April
our Board of Directors adopted a proposal for long-term care
consumer protection.

The proposal is in the form of a 50-point legislative and regu-
latory agenda which we will actively be pursuing at the State level.
I have attached to my written statement the proposal for your in-
formation.

We have serious concerns, however, that some %onsumer protec-
tion standards proposed in several of the Senate bills could do more
harm than good. Let me explain that further.



First of all, the long-term care market is very young and growing
rapidly. We have heard numbers thrown around today, and I will
not repeat them.

But let me just say that in 1990, the latest year we have data,
over 2 million policies were sold and 25 percent of those policies
were sold in the employer market. So, there is a growing younger
market that is interested in this type of coverage.

More importantly, the products themselves jare changing tremen-
dously. We have analyzed a random sample of 14,000 policies sold
in 1990, representing 45 percent of the market, and people are buy-
ing very adequate protection.

For example, over half bought at least 5 years of nursing home
coverage; one-third bought a lifetime benefit. The average daily
nursing home payment was $72, which, at the time, was the na-
tional average nursing home rate.

Two-thirds bought a 20-day deductible period. About 40 percent
bought an addi' ".nal home health care benefit. The average month-
ly premium wa- $90. That is a little over $1,000 a year for this typ-
ica policy I have just described. The average purchaser was 68 and
married.

In addition, this study found that both the buyers and the non-
buyers said the single most important thing government could do
in this area would be to provide more information on the risk of
needing long-term care, what options they face in financing it, and
how to choose a good policy.

In our view, consumer protection is education. Education is key
to this issue. In the employer market, the average age of the per-
son purchasing such a product is 43.

And, for a plan my husband and I are enrolled under, we pay a
combined monthly premium of $36.56. That is very affordable. That
has an inflation protection provision in it.

And, although this is not the subject of the hearing today, there
have been studies that indicate that tax clarifications could in-
crease the employer market by a third. In this regard, we are very
supportive of provisions in the Senate bills that address the tax
clarification issues.

Today's products do provide meaningful and affordable benefits,
but we are the last ones to say this is the ultimate in product de-
sign. We have an individual market; we have an employer market;
we have coverage under continuing care retirement communities;
we now have coverage under accelerated death benefits that cover
long-term care. There are new ideas on the drawing board.

It is our concern that some set of Federal standards would in-
hibit further product development and prevent these new products
coming aboard because there would be standards in place that
would be locked in.

As our written statement indicates, there are at least 17 key and
important provisions in the NAIC model act and regulation, which
HIAA fully supports as meaningful consumer protection.

In addition, we have 10 equally important provisions in our own
proposal tbat go beyond the model act and regulation.

These include: mandated premium waivers; mandated upgrade
protection; mandated agent education and training; and insurance
company monitoring of their agents; minimum standards for long-
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term care reserves to help get at premium stability; and mandated
policy reinstatement due to reduced competency on the part of the
policyholder. We support all these provisions and their enactment
by the States.

Several standards, however, contained in the Senate bills we do
not believe are in the best interest of the consumer. Mr. Hagen has
mentioned some of those: mandated non-forfeiture benefits; man-
dated inflation benefits; unprecedented premium approval process
and limits on rates; and specific and standardized benefit eligibility
criteria are some examples.

We are committed to getting our proposal adopted by the States.
However, we are very concerned-and this has not been addressed
today-that enforcement is key to regulation. Without enforcement,
none of these regulations at the State or Federal level can be effec-
tive.

And our biggest fear is that the States and the Federal Govern-
ment will continue to promote more and more regulation which will
drive us into a cycle of continuing regulation, but no one backing
it up with enforcement. So, we fail to see, too, how Federal stand-
ards can address that at the State level.

In conclusion, Mr. Chairman, we share your concern that con-
sumers must be guaranteed solid protection when they purchase
long-term care insurance. However, we feel several provisions in
these bills could eliminate quality products from the marketplace.

And while this may be the ultimate goal of those favoring a gov-
ernment solution, it is doing a terrible disservice to the millions of
Americans, both older consumers and employees, who are looking
for viable solutions today. Thank you. I would be pleased to answer
any questions you might have.

[The prepared statement of Ms. Van Gelder appears in the ap-
pendix.]

Senal ir ROCKEFELLER. Good. Good timing. Let me start with
you, T '. '.'Coursey. You oppose restrictions on agent compensa-
tion. )o ,uu honestly believe that a cap of 200 percent of renewal
comlkiision on first-year commissions is unreasonable? And, if you
do, ,i, you believe it would not help stop the churning of polices
that has, frankly, been rather meticulously documented?

Mr. DECOURSEY. I cc .,aiily oppose the cap. I think that the
presence of commissions-I would have said at 50 percent; someone
earlier said 60 percent. That, in my view, is not out of line wit the
amount of time that an agent spends in making a sale as compared
to the amount of time that the agent spends in subsequent years
on servicing an in force policy.

You get what you pay for in this world. And the companies have
found that if they do not pay a first-year commission which is a
substantial multiple of the renewal commission, then you do not
get the sales.

Now, does it produce churning? My experience is, there are man-
agers-and I will not say companies; one cannot tell about the com-
pany-and agents out there in my city who are churners, and they
ought to be put out of the business. I call them an abuser. They
were trained that way, they will continue that way. If you put the
first-year commission down to 200 percent, I do not think it will
change what they do.
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I know that as long as I can sell life insurance, and disability in-
surance, and other lines of insurance to essentially the same clien-
tele with a first-year commission, which is 50 peiL.ent of premiums,
and long-term care limits that to something like 20 percent or 15
percent, I am going to lose interest in the market.

And good agents will certainly take care of their customers and
sell it no matter what the commission is. That would have to be
my own attitude.

But the managers are going to tell the agents to go looking for
life insurance and disability sales and to !esve the long-term care
market alone until you are well established. And I think it is a
shame if we take good agents and good managers out of the busi-
ness, and I think that would be the result.

Senator ROCKEFELLER. Well, part of the testiti'ony on previous
panels say that, in fact, the insurance policies, in those you do not
get what you pay for. So, you are saying that you have got to give
this high commission.

Mr. DECOURSEY. There was, I think, implicit criticism of policies
where the companies assume certain lapse rates so they can charge
a certain premium with a certain scale of benefits.

Now, it is not fair to say that the insured got nothing if that pol-
icy lapses after 7 years because the person did get protection for
7 years, and the premium was based upon this expectation.

You cannot produce the whole scale of benefits that Consumer's
Reports would like for the kinds of premiums being charged today,
and those premiums are frequently criticized as being far too high.
You have to make up your mind whether you are going to get
stronger benefits and much higher premiums.

And let me say right off, as an agent's representative, I am for
all the benefits that Consumer's Reports would like, if I thought
the companies would not go bust. Because they greatly magnify the
premium, and that is what my commission is based on, whether it
be 200 percent, or 500 percent of renewal commissions.

Senator ROCKEFELLER. Gail, could you come to the mike and
rebut that, if you can?

Ms. SHEARER. Any particular part of it?
Senator ROCKEFELLER. What he said.
Ms. SHEARER. I think one thing he said is that if you build in

all the protections that we advocate, that the premium is going to
go up. And let me just say, what we support is making sure that
consumers get value for the premium dollars that they pay.

Senator ROCKEFELLER. Well, he is saying that it is sold on the
basis of 7 year, and that is all it was sold for.

Ms. SHEARER. Oh. All right. Yes. Well, if it were like term life
insurance, he would have a legitimate point. If the premium
charged each year to the consumer reflected the risk for that year,
then that would be the case. But that is not the case in long-term
care insurance.

The early year premiums pay for later year risks. It is true to
a certain extent, they have had protection for 7 years. That is why
the non-forfeiture benefit would not be equal to 100 percent of the
premiums that have been paid in. But the risk is relatively low in
those early years, and that is why there is need for a non-forfeiture
benefit.



Mr. DECOURSEY. Ms. Shearer is no actuary. Because the pre-
miums from those folks who lapse or those non-forfeiture values
that she would like to create are necessary for the people who keep
the policy and get to the claim time for whom the insurance com-
pany reserves from their premiums alone would not be sufficient
in the absence of the forfeitures and the lapses.

Senator ROCKEFELLER. Mr. Hagen, you are agreeing with that?
Mr. HAGEN. Yes. Basically, I am. The latest NAIC study that

Commissioner McCartney referenced before showed that for a 4-
year integrated plan, about 25 percent of those individuals would
ultimately get paid benefits-an additional 8 percent-if we were
to mandate a non-forfeiture of benefits. About 40 percent of those
people probably will lapse due to death, given their age at the time
of purchase of the policy.

Senator ROCKEFELLER. Forty percent?
Mr. HAGEN. Yes. Much of the lapsation, Senator Rockefeller, in

this marketplace is due to upgrade and replacement activity where
people move because of marketplace changes and/or regulatory
changes to new and improved products. You have to count that in
there, too.

We have to look at involuntary lapse outside of death or mortal-
ity in its totality. And a large portion of that is people making good
decisions, perhaps, in their sense, to move to a better and more im-
proved policy.

In fact, one of the things that we are working on very diligently
with the NAIC now in the advisory committee on the task force
there is a meaningful formula or upgrade program that could
standardize that across the industry.

Senator ROCKEFELLER. Do you want to comment, Gail?
Ms. SHEARER. Well, I just think it is important to keep in mind

that the State regulators are moving toward a mandatory non-for-
feiture benefit because they have weighed the situation and they
believe that it is appropriate. It protects people who have paid in
for a long time and assures them some benefit. And I think that
is very significant.

Ms. VAN GELDER. Could I add to Ms. Shearer's comment, please?
Senator ROCKEFELLER. Please.
Ms. VAN GELDER. What was not said by Mr. McCartney from the

NAIC, is that, yes, the NAIC has been looking at whether or not
they should mandate non-forfeiture now for about 2 years, and ev-
eryone thought that they would this last go-around. In fact, they
did not.

And one major reason they did not was that a group of actuaries
who they commissioned to do a study as to whether or not it should
be mandated or not came down on the side that it should not be,
that it should be optional because, in their best view as a body of
experts, that the equity problem of those that do not lapse out-
weigh the benefits of those who did.

In other words, the premium increase could not be justified for
the people who would lapse and ultimately use a non-forfeiture
benefit. So, I think the NAIC was a bit perplexed about that find-
ing and did not know what to do once these actuaries recommended
it should not be mandated.

Senator ROCKEFELLER. Is Mr. McCartney still here?
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Mr. HAGEN. No, I think he left.
Senator ROCKEFELLER. All right. So, I do not know how he would

respond to that. Do you know how he might?
Ms. SHEARER. Well, I think that he would be surprised to hear

it characterized that way. He has instructed the Actuarial Task
Force to go back and do some more research one specific benefit
package. It is called the shortened benefit period.

And the underlying sense of the meetings that I attended is that
the NAIC intends to put out an exposure draft on the shortened
benefit period at their September meeting, working toward adop-
tion of this proposal in December. And I believe that is virtually
what Mr. McCartney said today.

I think it is certainly true that this was not the first choice of
the Actualial Task Force, but, fortunately, they are not the ones
setting the policy, it is the NAIC that is setting the policy here.

Senator ROCKEFELLER. Well, but, then, it was just pointed out to
me that Mr. McCartney said in his testimony that it is not worth-
while having a policy unless it has non-forfeiture. Go ahead.

Mr. HAGEN. Senator Rockefeller, I co-chair the advisory commit-
tee, along with Jim Fremer, from United Seniors, and I have been
very much involved in this process.

To quote Commissioner Pomeroy, who chairs that task force, in
the discussion that took place at the meeting, he said, "The more
we get into this issue, the more we look at the value and the price
and value tradeoffs forcing everybody to have significantly higher
rates, and the equity issues that exist between persisters and
lapsers, the more we feel farther away from being able to make an
appropriate decision that balances those interests."

Now, they could have very easily adopted an exposure draft at
the June meeting here and proceeded to move on a policy issue and
make that decision. They did not. They did not because the infor-
mation put on the table before them raised serious questions, as
Susan has stated, about the value of that kind of a mandated bene-
fit in this marketplace.

And I frankly believe they may ultimately come to that conclu-
sion, but at this point in time, decided they could not, given the
evidence and the information that was made available.

Senator ROCKEFELLER. All right. Mr. Hagen, you are in the busi-
ness also of providing long-term care insurance, and I am sure that
you want to provide quality service to your customers.

With all of the risk and liabilities involved in long-term care in-
surance, why do you think so many new and smaller companies are
entering the market?

Mr. HAGEN. Well, Senator, we have been in this market for 18
years, and in that period of time we have never increased our rates
once.

Senator ROCKEFELLER. Well, that was not what I asked.
Mr. HAGEN. Well, can I continue? I will answer it. I think, cer-

tainly, that those insurers are looking at the experience of compa-
nies like ours, that perceive success of companies like ours in this
market, are looking to the demographics that exist; the opportunity
for limited numbers of new products that have large market growth
potential; the need, frankly-I know this does not sound kosher
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sciousness that exists out there, and this is a social need product.

In many cases, most of our agents strongly and firmly believe in
this product and the social good it provides. Frankly, I think a lot
of that, along with the calculation given a 60 percent loss ratio
standard in most States that they have to meet and the costs of
marketing or selling this product, that they can make a marginal
or decent rate of return, and a profit, given the risk that is in-
volved. And there is a great market potential here.

M4s. VAN GELDER. I would like to set the record straight on that.
We do ai annual survey of the marketplace. In fact, there are not
newer and smaller companies entering the market. The market has
really stabilized over the last 21/2 years. There are about 130 com-
panies selling. And we have asked-

Senator ROCKEFELLER. But I always get into this discussion with
Carl. I always say there are 1,500 companies selling insurance, ard
he says, no, there is only 300-by which he means only the people
in his association

Ms. VAN GELDER. We are counting 130 companies who sell in the
universe, in this country that we know of.

Senator ROCKEFELLER. In the universe. All right.
Ms. VAN GELDER. And 40 of those are members of HIAA.
Senator ROCKEFELLER. All right.
Ms. VAN GELDER. So, I am speaking, actually, for more than our

membership here.
Senator ROCKEFELLER. All right. All right.
Ms. VAN GELDER. And, in fact, this last go-around we asked all

the companies how many had ever had a rate increase, and eight
companies reported that they have ever had a rate increase in the
history of the time since they had begun selling. So, I would also
like to insert that into the record.

Senator ROCKEFELLER. Eight members of the how many?
Ms. VAN GELDER. Eight of the 130 companies that were

serving-
Senator ROCKEFELLER. Have ever had a rate increase?
Ms. VAN GELDER. That is correct.
Mr. HAGEN. In fact, Senator, last year there is some indication

from studies that have been done that there were actually more
rate reductions that were filed and approved than there were rate
increases.

Certainly that was the case in Arizona, which had the largest
number of rate filings in this product. I think GAO discovered that
in their report, Senator Rockefeller.

Senator ROCKEFELLER. All right. Mr. Hagen, for you, again. Do
you believe that Federal minimum standards, such as the ones that
the coalition is backing and advocating or those that Congress is
considering, would drastically reduce the number of companies par-
ticipating in this market? And if you think the answer is yes,
would that be good or bad?

Mr. HAGEN. It certainly may reduce, to some extent, the number
of companies. I think that Susan has indicated that is already
starting to happen. Certainly, new companies entering the market
has been reduced. I think there is certainly a balancing and a
weighing there.



There may be some reduction, and frankly that may be reduction
in the less responsible carriers and people we would just as soon
not see writing this business.

The problem we have is we go to mandating more and more ben-
efits out of the mistaken belief that people are unable to make in-
telligent decisions given choices and options in the marketplace.

We may relegate those to such a situation that responsible car-
riers will leave the market and the only people you will be left with
in this marketplace are the smaller carriers, perhaps carriers that
are willing to cut corners, and perhaps take a risk, if you will, of
solvency, or some other calamity.

Senator ROCKEFELLER. Can you foresee, Susan Van Gelder, any
circumstances or market failures that would necessitate Federal
regulation of insurance in the long-term care market? Is that just
verboten forever, or could that possibly happen?

Ms. VAN GELDER. Well, forever is a long time. As far as I know
into the future I can see, I can see valid reasons for not supporting
it at that time. One issue I did mention, which was enforcement.

We fail to see how Federal standards will do anything about im-
proving State enforcement. In fact, many of the problems cited
today States have authority currently to address, and the problem
is one of enforcement. We have to somehow fix that, no matter
what we do.

Senator ROCKEFELLER. Well, that always gets back to the people.
I mean, I was a Governor for 8 years. States cannot afford people
in those insurance departments. They are tiny.

Ms. VAN GELDER. Well, is that going to change under Federal
standards?

Senator ROCKEFELLER. Yes, it probably would.
Ms. VAN GELDER. Is there money in these bills to do that?
Senator ROCKEFELLER. They cannot tell. It would certainly bring

a lot more oomph to the argument.
Ms. VAN GELDER. It did not really change under Medigap.
Senator ROCKEFELLER. When the Federal Government tells the

States to do something about Medicaid, they do not provide all the
money. But the States have to pay some of it. They do not like it,
but they do it.

Ms. VAN GELDER. Well, it is a possibility, I suppose. Another
issue, though, I come back to-I have several-is just the new and
involving nature of this marketplace. Let us put ourselves back 4
years ago.

Senator ROCKEFELLER. But you are not disagreeing with me,
then, when I say that the Insurance Commissioners' staffs are very
small, so the question of enforcement is fairly difficult for the
States.

Ms. VAN GELDER. Oh, I have complete sympathy for the insur-
ance departments. And I sense-

Senator ROCKEFELLER. So, you are agreeing with me that they
are too small, really.

Ms. VAN GELDER. I do not know how big or small each of them
are. I know the recent AARP study done by Project Hope pointed
to several deficiencies in some State insurance departments in
terms of their staffing, expertise, knowledge, et cetera. I guess that
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what I am questioning is, we need to fix that. I mean, someone has
to enforce these laws.

Senator ROCKEFELLER. Well, is that what it is? Yes. Somebody
does have to enforce the laws.

Ms. VAN GELDER. Regardless of whether they are Federal or
State. And I was questioning how these bills addressed how well
States would do in enforcement.

Senator ROCKEFELLER. Yes.
Ms. VAN GELDER. But let me make another point on this. Let us

put ourselves back 4 years ago. Let us say we enacted a Federal
law 4 years ago and Federal standards.

I highly doubt at the Federal level we would have had the ability
to go back and amend that Federal law at least four times every
year over the last 4 years to adapt t0 the changing marketplace.

States have greater flexibility to do that. States have actually, in
that sense, I think, protected the consumer better in that the NAIC
has been vigilant on this.

Senator ROCKEFELLER. All right. How would Federal mandates,
in your view, against improper marketing practices-and I take it
you do agree that they exist.

Ms. VAN GELDER. Improper marketing practices?
Senator ROCKEFELLER. Yes.
Ms. VAN GELDER. Well, I do not have any evidence one way or

the other. But we certainly support all the provisions in the model
regulation against twisting, churning, et cetera. And we have our
own provisions in our proposal which would advocate insurance
companies-

Senator ROCKEFELLER. But you have never heard of any abuses,
or anything of that sort?

Ms. VAN GELDER. I have from other witnesses, yes. I have not
seen data that support it beyond the 14 agents that I think were
highlighted at the House Aging hearing last year.

Senator ROCKEFELLER. But, in your experience in working for the
HIAA you have never actually heard of an example? You have
never heard of one ever, ever?

Ms. VAN GELDER. No. Sorry, I have not.
Senator ROCKEFELLER. Do you try?
Ms. VAN GELDER. Well, I mean, I am open to any calls. I pick

up the telephone. I talk to people. I do not walk out of the room
when a conversation starts on this subject; it is my area.

Senator ROCKEFELLER. It is a rather large difference, do you not
think, between the two sets of testimonies?

Ms. VAN GELDER. Well, that is another point I would like to
make. A lot of policy seems to being made somewhat anecdotal. Ms.
Shearer points out the 1988 Consumer Reports article and the pro-
visions and deficiencies that were apparent there as if they still
exist. This market has evolved light years from then.

I mean, we just heard the latest update from Mr. McCartney
that 49 States have a version of the model, and 38 have a version
of the model regulation. Well, our numbers are not up to date to
that extent, and we have just finished our own analysis.

So, I do think progress is being made in 6-month slots, and we
keep citing this old data as if these problems still exist.

Senator ROCKEFELLER. Gail Shearer.
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Ms. SHEARER. Is progress being made? Progress is being made at
such a slow pace. Unless Congress continues to hold hearings and
considers legislation, you can be sure that progress will continue at
an extremely slow pace.

In my view, the only reason that the NAIC is considering a man-
datory non-forfeiture benefit now is really because there have been
so many bills introduced into Congress and there have been a se-
ries of hearings, including this one. And that makes things move
faster at the State regulatory level.

Senator ROCKEFELLER. Ms. Van Gelder, HIAA supports the offer-
ing of non-forfeiture benefits.

Ms. VAN GELDER. That is correct.
Senator ROCKEFELLER. Which implies that they must have some

degree of value, in your view.
Ms. VAN GELDER. We believe they have value for those people

who are willing to purchase the additional payment for them. We
do not think they have value to be mandated where the vast major-
ity of people would not benefit from paying for it.

Senator ROCKEFELLER. If a mere requirement to offer means that
most people cannot receive the benefit because it is not pitched or
it is too expensive, why not, for policy reasons, therefore, make it
mandatory?

Ms. VAN GELDER. I think I have stated our position earlier in
terms of the actuarial study done for the NAIC. In our view, it is
not equitable for those who choose not to lapse or do not lapse. The
additional price of that non-forfeiture benefit is not warranted.

Senator ROCKEFELLER. Well, look. 1 can see very clearly that I
have got some work to do with the previous panels and with you
folks on this subject, because there is just too much of a-I mean,
you are saying everything is perfect. You are.

Ms. VAN GELDER. I am not saying everything is perfect.
Senator ROCKEFELLER. Well, you said you have never heard of

any abuse.
Ms. VAN GELDER. Well, you asked me if I have ever heard of

agent abuse in marketing practice, and I have not.
Senator ROCKEFELLER. Yes. I mean, Mr. DeCoursey did not go

that far.
Ms. VAN GELDER. But he represents the agent groups, I rep-

resent insurers.
Senator ROCKEFELLER. Yes.
Ms. VAN GELDER. I am probably in a less likely position to hear

about agents.
Mr. DECOURSEY. I am in the field, Senator. I mean, our associa-

tions get complaints about some of our members from time to time
from consumers and we try to follow them up, refer them to the
Insurance Commissioner, if that is appropriate. So, I am in the po-
sition where I should hear more of those things than Ms. Van
Gelder.

Mr. HAGEN. Senator, could I add something there?
Senator ROCKEFELLER. Yes.
Mr. HAGEN. We have an ongoing program where we monitor our

application process for clean-sheeting. We terminate agents all the
time when we find that there has been any kind of problem as far
as misrepresentation, or, frankly, where the agent simply did not
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know enough about the product that they were selling and, in fact,
during that process, misrepresented.

It is not something I would pick up the phone ane. call Susan and
tell Susan about as my trade association representative, though. It
is something that is an ongoing process, as Mr. DeCoursey men-
tions.

We relate and share that information with State insurance de-
partments with the intent, obviously, of having that agent not go
off and sell in that same manner for somebody else.

I think we need to get back, also, to a feature of the bill that is
before this committee, and other bills, too, about training and edu-
cation requirements.

This is a very difficult product to sell. And if we are talking
about doing some kind of 200 percent commission limitation, we
are not understanding the denial that exists in this marketplace,
the lack of e'u1 tatiea and understanding about risk and need for
this product, and tlie great difficulty it is in selling this product ap-
propriately by well-trained agents.

And if we get to the point where we try to force maybe appro-
priate levels of training and education and continuing education for
an agent, yet not adequately compensate that agent for the dif-
ficulty of selling that product correctly, I think it has a very, very
major dampening impact on this marketplace and the willingness
of carriers and agents to sell this product.

Senator ROCKEFELLER. Well, let me say this. I am in the position
of having to leave, and I am slightly frustrated. Partly at myself,
because too much time has lapsed between the Medigap actions of
several years ago and today.

And I need to do more work, myself, on this question. And I just
do. That is one of the things that is clear to me, that I have got
to have more information. There is just too much distance between
what is being said.

And I do not like my own position of being unable to pick out
clearly what I think is right in this direction or wrong in that di-
rection. It is a deficiency on my own part.

I am not apologizing, I am just saying what happens from time
to time in these things. So, I am going to pursue this subject. I will
pursue it with all of you and previous witnesses.

And this has been useful, but not useful to the extent that I
would have liked it to have been. And I suspect that Josh is sitting
over there probably going crazy. But we will pursue this and I may
be in touch with you individually on this.

Ms. VAN GELDER. Please.
Mr. HAGEN. Please.
Senator ROCKEFELLER. Thank you all very much.[Whereupon, the hearing was concluded at 5:23 p.m.]
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APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF ROBERT W. DECOURSEY

Mr. Chairman and members of the committee, thank you for the opportunity to
testify this morning. My name is Robert W. DeCoursey, CLU. I am an insurance
agent from Philadelphia and currently serve as President of the Association of
Health Insurance Agents (AHIA), a conference of the National Association of Life
Underwriters (NALU), AHIA represents some 7,000 professional insurance agents
whose primary business involves health, disability, and long-term care insurance.
Founded in 1890, NALU is a federation of nearly 1,000 state and local associations
whose members include approximately 140,000 professional life and health insur-
ance agents throughout the nation.

Mr. Chairman, we appreciate the opportunity to testify today. We believe the Fi-
nance Committee is in a unique position to act on important legislation that would
strengthen the level and quality of long-term care protection for Americans. We con-
gratulate you and your colleagues on the Senate Finance Committee for your leader-
ship in examining the challenges of assuring adequate, affordable, understandable
long-term care protection for the elderly. In particular, we commend the efforts of
Majority Leader and Minority Leader, Senators Pryor, Bentsen, Packwood, and
Durenberger, all of whom have introduced and/or cosponsored legislation that would
assure appropriate regulation along with necessary tax clarification of long-term
care insurance. We look forward to working with you and with all the members of
your committee to find the best ways to meet these challenges. We enc3urage your
committee to act expeditiously on the long-term care issue.

At the outset, I would like to comment on the role of the agent in the market
and then address specifically our comments about long-term care insurance stand-
ards.

ROLE OF THE AGENT IN THE HEALTH CARE DELIVERY SYSTEM

Historically, the agency system has been the principal method of distribution for
private life and health insurance. Agents are the essential link between the
consumer and the insurance company, providing and servicing the products of the
insurer while educating the consumer on how to manage risks and how to make in-
formed choices regarding their insurance purchases.

The emergence of a growing aged population and with it, the need for affordable
long-term care protection, along with dramatic increases in health care costs in the
last decade have made the agent an increasingly important part of the health care
euation. More than ever, individuals and small businesses rely on the advice of
their agents regarding cost savings measures and coverage options.

The commission or other compensation earned by thehealth insurance agent not
only compensates him or her for the time and skill involved in the sale of the prod-
uct, but, in addition, for the following additional services performed by professional
agents for the consumer:

* Professional health insurance agents work with clients to evaluate their need
for health and other insurance protection. This may involve substantial re-
search and fact finding about the client's needs, and the appropriate products
or programs to meet those needs. It also frequently involves intensive counsel-
ing of elderly consumers who are both unfamiliar with and understandably ap-
prehensive of the intricacies of long-term care needs and costs. This is an on-
going process since needs continuously change as a person's family and employ-
ment situations change.

(49)



* They educate by explaining the various health, long-term care and other insur-
ance plans available, and provide appropriate cost indices.

" They make specific recommendations that suit the client's objectives and budg-
et. Often a health insurance plan is designed by the agent to fit a client's spe-
cial needs. Long-term care protection can be an important element of such a
plan.

" hey encourage the client to act in a timely fashion to assure that the proper
coverages are in place when they are needed. They also see to it that accurate
and complete information is provided to the insurer to make sure that the client
gets the very best price or premium available.

• They keep in touch with the client and review or update coverage on a periodic
basis. They suggest changes when appropriate and counsel clients on ways to
reduce cost. Often they must assist their client in reviewing the need for legal
and tax compliance, recommending other professional assistance when nec-
essary.

" They assist with claims, answer questions and serve as an ombudsman in help-
ing their clients deal with insurance companies and, often, providers of medical
or long-term care services. Agents often spend a great deal of time helping cli-
ents assemble the proper documentation needed to file or follow up on a claim.
This is especially true with seniors who receive Medicare benefits.

" They assist business owners in communicating benefit packages to their em-
ployees, often assisting the employee in seeing ow the benefits coordinate with
their personal financial programs as well as those provided by government enti-
ties.

All agents are licensed and regulated by their state insurance departments. Pro-
spective agents receive extensive training about insurance and applicable insurance
law prior to taking a written exam leading to licensure. In addition, a majority of
states now require continuing education in order for an agent to maintain his or
her license.

Many agents who have made health insurance a career have taken a sequence
of college-level courses leading to a professional designation, such as Chartered Life
Underwriter (CLU), the Registered Health Underwriter (RHU), Health Insurance
Associate (HIA) or Certified Employee Benefits Specialist (CEBS), and Life Under-
writer Training Council Fellow (LUTCF).

Many career agents belong to a professional association. A life or health insurance
agent may belong to one of 1,000 state and local Life Underwriter Associations. Life
underwriters who have specialized in health insurance may also be members of the
Association of Health Insurance Agents.

These professional organizations provide seminars, workshops, annual meetings
and other educational forums to increase agents' value to their clients. They also
keep agents abreast of the latest insurance products and regulations through publi-
cations and special bulletins. Just as important to the consumer, they require their
members to subscribe to a strict code of ethics and encourage them to aspire to a
high level of service.

COMMENTS ABOUT LONG-TERM CARE INSURANCE STANDARDS

Your chairmanship of the Pepper Commission and your sponsorship of S. 2571
along Majority Leader Mitchell is an indication of your strong concerns about pro-
tecting consumers, especially those elderly' purchasers who need adequate long-term
care insurance protection. We congratulate you for your fine efforts in this regard.

Mr. Chairman, over the past few years, there have been numerous allegations
about abuses in the long-term care insurance market. we have seen magazine arti-
cles by consumer organizations and several reports by the General Accounting Office
(GAO).

One regret is that to some extent, these reports provided only anecdotal informa-
tion about alleged agent abuses instead o documenting specific cases, naming
names. We believe that those individuals accused of the egregious practices, should
be specifically identified, reported to the state insurance departments, and given an
opportunity to explain themselves. If, after an appropriate hearing, the individuals
are found to have engaged in these illegal practices, they ought to have their li-
censes revoked. They ought to be prosecuted to the full extent of the law. However,
citation of anecdotes and publication of photographs of agents with their faces
blocked out and no identification of the companies with whom they are employed
helps no one.

Let me state categorically, upfront, that we do not condone the repugnant prac-
tices of those agents who would take advantage of senior citizens, or any consumers
for that matter. Quite simply, those individuals have no place in the market. In ad-
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dition, those individuals should receive appropriate penalties a, the result of their
misdeeds.

AHIA, and our parent organization, NALU, have been strong supporters of state
regulation which would put the "abusers" out of business. We su pport the National
Association of Insurance Commissioners (NAIC) Model Act and Regulation and be-
lieve the states should enact it. The NAIC, at its December, 1990 winter meeting,
adopted various "consumer protection" revisions to the NAIC Long-Term Care Model
Act and Regulation. The revisions are based in large part on the consumer protec-
tion amendments to the NAIC's Medicare Supplement Insurance Model Act and
Regulation which were adopted in December 1989. The final revisions to the long-
term care model act provide express authority for commissioners to issue regula-
tions establishing standards for marketing practices, penalties, compensation ar-
rangements and agent testing. The revisions are intended to provide model lan-
guage for states in which the commissioner lacks statutory authority to issue regu-
lations in these areas.

However, to the extent that the states fail to act on these important recommenda-
tions by the NAIC, we support Federal incentives to encourage the States to enact
appropriate long-term care standards.

RESTRICTIONS ON AGENT COMPENSATION

As you may suspect, our chief concern about 9. 271 ig its restrictions on agent
compensation. As you know, the bill would prohibi, insurers from paying first-year
commissions which are greater than 200% of second-year or renewal commissions.
Presumably, the public policy reason for this provision is to discourage agents from
churning policies. While we agree with the goal, we object to the specific provision.

Commission restrictions have numerous flaws. First, the commission restrictions
in S. 2571 discriminate against the thousands of caring, professional, ethical agents
who do a professional job of identifying the client's needs, matching them with the
client's resources and explaining the appropriate coverage and servicing the policy
once it has been issued. Blanket restrictions on sales commissions penalize the
agents who sell in an ethical, responsible way for the sins of those who do the exact
opposite. The net result of this type of approach will leave the bad agc'its in the
market and create a commission structure where professional agents are paid half
as much for doing a good job for the consumer. Congress and the states should work
to promote tougher enforcement of existing laws and regulations that promote fair,
honest interaction between buyers and sellers of long-term care insurance rather
than to create laws which make the long-term care market less attractive to profes-
sional agents. The job of regulators is, and should continue to be, effective enforce-
ment of laws designed to weed out and prevent abuses. Agents are strongly in favor
of tough laws designed to penalize bad actors.

Commission restrictions are anti-competitive. By restricting the commissions on
agent-sold products, Congress is tacitly favoring the sale of insurance sold by direct
marketers. Those firms which choose to employ the use of direct mail, television per-
sonalities, seniors organizations or associations, and 800 telephone numbers would
enjoy favored treatment of their products since S. 2571 imposes no restrictions on
marketing costs of these insure rs. Congress should not give its tacit approval to the
sale of one product over another.

Commission restrictions will adversely affect consumers. Compensation restric-
tions will deter agents from selling the product which will in turn decrease its avail-
ability to the public. Long-term care insurance is still relatively new. If Congress
mandates broad restrictions which make the product unprofitable to sell, consumers
will have to rely increasingly on 800 telephone numbers to have their products serv-
iced, questions answered, and assistance with claims satisfied without benefit of
personal service by an agent. This could prove particularly troublesome for senior
citizens who might need the services provided by an agent. Given the problems sen-
ior citizens have had in dealing with questions about Medicare claims, we believe
that these consumers would be similarly ill-served.

Moreover, why treat insurance agents differently from other industries? There are
few industries wherein Congress or the states have sought to regulate the com-
pensation of the sales forces in order to correct the behavior of a few salespeople.
Abuses, however unfortunate, occur in virtually every occupation, both in the public
and private sectors. This does not excuse such behavior when it occurs. However,
to the extent it does occur, is it then generally acceptable to regulate the livelihood
of an entire class of individuals? If so, why doesn't Congress restrict the compensa-
ton of other individuals in other industries?
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Moreover, the questions then becomes: why shouldn't Congress impose restrictions
upon the compensation of those who apparently tolerate, condone, or perhaps ac-
tively encourage the inappropriate sales practices of their subordinates?

This should not be construed as meaning that agents support regulation of the
compensation of others but merely to suggest that If the argument is taken to its
logical conclusion, Congress may wish to reconsider its interest in singling'out the
sales force of one particular industry without applying equally such standards
across the board.

In lieu of restrictions on agent compensation, we suggest other alternatives. Spe-
cifically, civil and criminal penalties similar to those imposed in the Omnibus Rec-
onciliation Act of 1990 (OBRA '90) may also be appropriate for the improper sale
of long-term care insurance--imposition of a $15,000 fine and five years imprison-
ment, assuming there are appropriate due process safeguards to ensure the protec-
tion of honest agents.

In addition to civil and criminal penalties, we support continuing education re-
quirements for agents selling long-term care insurance. It is our position that rip-
off artists are unlikely to take the time, expense, and effort to meet these require-
ments for licensure.

Moreover, we support a requirement (contained in the NAIC Model regulation)
that requires a replacing agent to compare, in writing, the existing policy with the
proposed policy and provide this replacement comparison to the consumer.

This approach would force agents to prove why the replacement is needed. It
would be a far more effective way to protect against unwarranted replacements.

Finally, we also support a provision that requires that in replacement situations,
the replacing insurer notify the existing insurer of the proposed replacement. Such
a provision would reduce the number of unnecessary replacements and would pro-
vide the first insurer with the opportunity to prove that the replacement Was unnec-
essary.

NONFORFEITURE

We are concerned about the provision which requires all policies to include
nonforfeiture benefits. Specifically, this provision requires all long-term care insur-
ance policies to provide nonforfeiture benefits.

Such a provision may limit consumer choice, unnecessarily increase the cost of the
product, and therefore make coverage unavailable. Insurers have indicated to us
that required nonforfeiture may increase the cost of the policy substantially. We be-
lieve that nonforfeiture is an important provision which the consumer should posi-
tively consider. We have no problem with requiring that such coverage be offered.
Drawing a parallel with life insurance, mandating the inclusion of nonforfeiture
benefits would have the practical effect of similarly requiring consumers to purchase
a whole life policy rather than being given the choice of buying term insurance. This
provision limits consumer choice and cannot help but drive up the cost of the prod-
uct.

DEFINITION OF LONG-TERM CARE INSURANCE

S. 2571's definition of long-term care insurance is very broad. It encompasses
long-term care protection, regardless of whether it is a stand-alone policy or a rider
to another policy, whether the policy or rider is attached to a life, health or disabil-
ity insurance contract. However, the language is so broad that it could be construed
to subject all life insurance policies to the rules governing long-term care coverage.
This would be a nightmare because life insurance, because of its very different bene-
fits and structure, cannot possibly comply with the consumer protection standards
delineated in this bill. This could result in years worth of litigation, with courts de-
ciding which standards should apply to life insurance and which were only intended
to apply to long-term care insurance.

COMPLETION OF MEDICAL HISTORIES PROHIBITED

Many of the legislative initiatives on long-term care insurance standards prohibit
agents from completing the medical history portion of an application. While we un-
derstand the goal of such a provision is, presumably, to stop the alleged practice
known as "clean-sheeting" that allows applications to be submitted with incomplete
or sometimes inaccurate medical histories, we question the alternative. This provi-
sion, in effect, removes from the agent the ability to advise clients and assist them
with the reporting of information needed by the insurer to determine eligibility and
pricing, for free.
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DEVELOPMENT OF MINIMUM FINANCIAL STANDARDS

While we are fully cognizant of the recent GAO Report to the Chairman, Commit-
tee on Energy & Commerce, House of Representatives, entitled Long-Term Care In-
surance: Better Controls Needed in Sales to People With Limited Financial Re-
sources, we question the advisability of using minimum financial standards prior to
purchasing long-term care insurance. We do agree that the product may not be for
everyone. However, is it appropriate for Congress to tell some consumers: (1) their
assets are too few to be protected; or (2) that they should not have the choice that
other consumers enjoy, that is, to purchase a product if they so choose, and in par-
ticular, to decide which nursing home facility in which to reside (assuming that not
all nursing homes have Medicaid beds available)? Alternatively, is it the intent of
Congress to encourage individuals to "spend-down" their assets in order to seek ad-
mission to the Medicaid program?

We are concerned about the prospect of the government telling consumers what
is or is not available for them to purchase. Our associations readily agree that such
products may not be in the best interests of some consumers. In fact, we have no
objection to creating financial criteria to use as suggestions for consumers. However,
to prohibit consumers from purchasing such products may go too far.

SUMMARY

Mr. Chairman, there are a number of provisions in S. 2571 with which we agree.
We fully endorse the provisions which would clarify the tax treatment of long-term
care insurance policies. We also support the provisions which permit employers to
provide long-term care coverage to their employees on a tax-free basis, and that
long-term care benefits be paid tax-free (unless received under employer-paid dis-
ability-type policies). We further endorse the section which permits life insurers to
pay life insurance death benefits tax-free to terminally ill policyholders who have
been certified by a physician as likely to die within 12 months.

We believe in requiring the reporting of information as lapse or replacement rates.
However, we would recommend that a threshold be created so that such reporting
is not unduly burdensome. We support making policies guaranteed renewable. We
support standardization of policy terminology andbenefits. The associations support
the prohibition of waiting periods such as prior hospitalization. We support the re-
quirement that carriers and agents make available an outline of coverage, prior to
sale. We have also supported counseling programs. Specifically, we supported such
a concept during the Medigap reform debate in 1990. And, we support the standards
relating to the prohibition on twisting, cold lead advertising, andhigh pressure tac-
tics. As you can see, there are a number of other areas in which we are in substan-
tial agreement.

We understand congressional concern about regulation of the long-tern care in-
surance product. In fact, we believe that many of the consumer protection standards
contained in the Bentsen-Packwood hill (S. 1693), also cosponsored by Minority
Leader Pole and Senator Pryor, along with many of those in Senator Pryor's S. 846
offer workable provisions in which we can find agreement. In fact, we are pleased
to endorse both S. 1693 and S. 846.

As you may know, we are also members of the Long-Term Care Insurance Coali-
tion which has been working very hard to formulate a package of standards in
which the insurance industry can agree. We are pleased to announce our support
for that proposal.

At the outset of our testimony, I outlined the role of the agent in the health care
delivery system. Professional agents are proud of their service to consumers. Re-
cently, agents have been grouped together as rip-off or fast-buck artists who are
merely seeking a commission, without regard to their client. In truth, agents are
generally caring professionals; many are leaders in their community. Our associa-
tion includes current and former state legislators, mayors, city council members,
and other civic leaders.

AHIA and NALU strongly believe that long-term care insurance should be effec-
tively regulated in order that consu,..rs may purchase the product in confidence.
We stand ready to work with you in an effort to accomplish this goal.

We appreciate the opportunity to testify today and we look forward to working
with you, Senator Durenberger, members of your committee, as well as the Majority
Leader, Minority Leader, chairman Bentsen, Senator Pryor, Chairman of the Spe-
cial Committee on Aging, and other senators concerned about this product. I would
be pleased to respond to any questions you might have.
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PREPARED STATEMENT OF SENATOR CHARLES E. GRASSLEY

Thank you for calling this important hearing, Mr. Chairman.
For those of us who believe that private long-term care insurance must have an

important role in providing protection against the cost of long-term care, the devel-
opment of consumer protection standards is obviously a critically important goal.

It seems clear that the private long-term care insurance market is developing rap-
idly. Most observers seem to agree &at great progress has been made over the last
ten years in the development of better long-term care insurance policies.

At the same time, however, it seems to me that, one way or another, there needs
to be more substantial protections in place for those who want to buy these policies
than is the case at the present time.

The testimony to be offered today will highlight a number of the areas in which
additional protections are needed, including infation and nonforfeiture protections,
consistency of key disability and benefit definitions, and premium stability.

It seems to me that achieving improvements in these areas are important to the
continued growth of private long-term care insurance.

The obvious difficulty which several of our witnesses today will stress, lies in de-
termining how to provide appropriate consumer protections while at the same time
allowing this relatively young insurance market to develop.

I hope our witnesses can help us determine how to strike the appropriate balance.

PREPARED STATEMENT OF RONALD D. HAGEN

Chairman Rockefeller and Members of the Subcommittee: I appreciate the oppor-
tunity to be with you today to provide our company's perspective on the private
long-term care insurance market and products, and to comment on the appropriate
role of federal and state government in regulating these products and sales prac-
tices. I believe we have some new and valuable information to share with you, par-
ticularly on the issues of product affordability and the claims payment practices of
our company, which you should find of interest.

AMEX Life is a wholly owned subsidiary of American Express' Travel Related
Service Co. (TRS). We are a leader in the long-term care insurance market, having
been in this business 18 years. We are also the largest private long-term care in-
surer and are growing at a faster rate than all private insurers on an aggregate
basis. This is based on a recent Health Insurance Association of America (HIAA)
survey which concluded that this industry grew by 25% in 1991 with over 2,000,000
new policies sold by year's end. This same survey indicated that there are 150 insur-
ers writing long-term care policies.

It should be noted that representatives of AMEX Life serve on a variety of advi-
sory bodies and committees, including Co-Chair of the National Association of Insur-
ance Commissioners (NAIC) Long-Term Care Advisory Committee, the industry
task forces on long-term care, as well as several state advisory and technical com-
mittees supporting the Robert Wood Johnson Foundation's private long-term care
insurance partnerhip programs.i

AMEX LIFE LONG-TERM CARE PRODUCTS

Our portfolio of iin-term care products offers a variety of options for the
consumer. Most of our insureds continue to prefer to purchase our nursing home in-
surance plan which offers indemnity benefits of up to $250 per day and coverage
options ranging from two years to lifetime (unlimited) benefit periods. This plan pro-
vides three separate ways to qualify for benefits, embracing measures o medical
need as well as Activities of Daily Living (ADL) or cognitive loss, and offers broaderinstitutional alternatives to the standard nursing home benedt. The optional home
health and community care benefits we offer condition such benefits on the loss of
I ADL or cognitive impairment and pay for nurses, therapists, home health aides,
adult day care, respite stays and home modifications which can delay the need for
institutional placement. The home health care option allows consumers to purchase
coverage ranging from one year through unlimited (lifetime) benefits. It is important
to note that our cognitive impairment provision allows insureds with no ADL losses
to access benefits and thereby amounts to a "true" cognitive trigger.

As the Subcommittee staff may be aware, our average customer is female and 68
ears of age. They typically purchase our nursing home policy, buying on average
80 per day of benefit while selecting our lifetime or unlimited benefit period. The

-average customer will select a 20 day (or visit) elimination period and roughly two

I Specifically, we serve on advisory panels in New York, Oregon, and California.
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thirds will purchase the automatic inflation protection benefit we make available.
Further, approximately one third will also purchase our home and community care
rider.

As we'll touch on later, we review the Attending Physician's Statement (APS) or
medica! records of each of our applicants in order to verify information supplied on
the submitted application. This is a critical component in the completion of our un-
derwriting process. Our agents are fully apprised of this practice and thus have very
limited opportunity to engage in practices such as "clean-sheeting." Our long-term
care products are sold through three primary distribution channels: (1) career agen-
cy offices, where agents exclusively represent AMEX Life's long-term care products;
(2) independent agents, who may represent a number of companies; and (3) associa-
tions, as well as third-party administrators, who offer their members or customers
our long-term care products typically through direct mail solicitations. AMEX Life
supports each of these distribution channels with a comprehensive training program
focusing on the need for long-term care, Medicare and Medicaid coverage, as well
as those key factors the consumer should consider before purchasin a long-term
care insurance policy. We would be pleased to share any and all of this sales and
training material with the Subcommittee.

CONSUMER PROTECTION ISSUES AND CONCERNS

The private long-term care insurance industry is still very new and growing rap-
idly. This growth has been fostered by the introduction and evolution of more mar-
ket sensitive products. Certainly we all want this process to continue.

Some members of this Subcommittee, as well as a number of advocacy groups,
have raised serious questions as to abusive sales and claims payment practices.
Concerns have also been raised about the illusionary nature of some long-term care
policies given the manner in which they are designed. These are legitimate concerns
that both private insurers and their agents must address. In doing so, we must be
sure that we do not repeat some of the same mistakes that were made in the sale
of Medicare supplement insurance yet we must also understand that the sale of
Iong-term care insurance must continue to typically take place across a kitchen
table, that is by an agent calling on a potential (elderly) customer. Ultimately the
best protection against agent misrepresentation and abusive sales practices is a
quality product, competitively priced, with a clearly written policy and sales mate-
rials.

What are the issues then for the insurer and the agent that continue to stretch
the credibility of this industry? And what should the industry be doing to police it-
self? First, I believe much of the concern revolves around four areas: (1) unfair
claims practices, manifested through the practice of post-claim underwriting that
some companies have undoubtedly engagedin, (2) cases of agent misrepresentation
ani abusive sales practices, (3) premium equity and stability issues, and (4) the
va,.iable and sometimes illusory nature of (home and community care) benefit de-
sign.

l'ere is no excuse for a company doing very limited or cursory underwriting at
tZime of application only then to engage in the wholesale contesting of claims, re-
underwriting of insureds, and possibly rescission of the policy when benefits are
claimed unless the insured mode significant misrepresentations during the applica-
tion process. This practice must be stopped and the NAIC has recently taken impor-
tant steps in this direction. Above age 75, the NAIC's Model Long-Term Care Act
and Regulation now requires an attending physician statement, medical record or
face-to-face assessment at time of application. Certain standard disclosures are now
required in NAIC Model states on all applications, and all long-term care policy re-
scissions as well as lapses and replacements (at a company and a ent level) are now
reported annually to state insurance departments. Currently, the NAIC's Long-Term
Care Insurance Task Force is examining the appropriateness f further standardiza-
tion of the underwriting process, that would require a minimal level of underwriting
at or above those ages where this product is typically purchased (65-75).

Given our 18 years of experience, AMEX Life has the most complete claims his-
tory of any company in the industry. In response to allegations that long-term care
insurers are not paying legitimate claims, we regularly review our claims payment
practices and payment denial rates. We have found that consistently less than 2V2%
of claims received that met the policy elimination period have been denied. That is
a 97.4% payment rate (see Exhibit I). The most typical reason for denial was the
lack of a prior hospital stay on our old three daybook of business. (Note: AMEX
Life has not offered a long-term care policy requiring a prior hospital or nursing
home stay for the past four years). This claims study confirms an earlier study (con-
ducted by the accounting firm of Ernst & Young) which indicated that only 2.4%
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of claims submitted that met the policy deductible period were denied. It is also sig-
nificant that in 18 years we have rescinded only four policies (based upon customer
misrepresentation on the application) out of over 300,000 policies issued, and that
we have had no litigation associated with a long-term care claim and only one long-
term care claim complaint. And finally, in a recent survey of customer satisfaction
with our claims service, 99% of our long-term care claimants have indicated high
levels of satisfaction with the claims service they have received.

AGENT SALES PRACTICES

AMEX Life has always been very much bare of the special responsibility we have
as a company marketing health insurance products to the elderly. In particular, we
believe it is our obligation not only to support appropriate regulation of agent licens-
ing, training and continuing education but to go well beyond what's statutorily re-
quired of us. Our credibility, integrity, as well as the American Express name (fran-
chise), are of overriding importance and value to us and as you can understand, we
would never knowingly allow any of our agents to compromise what we as an in-
surer have worked so hard to earn. To ensure this, we have established our Office
of Consumer Affairs. This unit of our company trains our agents, examines those
who represent or wish to represent our long-term care products as to their knowl-
edge of long-term care, assures that our agents abide by our Code of Ethics (Exhibit
I). It also produces a variety of consumer education and information material. The
Office of Consumer Affairs has responsibility for the careful oversight and discipline
of all our appointed agents, working with state insurance departments to this end.

While most companies and their agents honestly and ethically sell long-term care
products, there remain instances of inappropriate sales practices auch as knowingly
selling duplicative or overlapping coverage, "clean-sheeting" of applications, inappro-
priate "rolling" of long-term care policies, twisting and other high pressure sales tac-
tics, as well as the general misrepresentation on occasion of the very nature of the
long-term care benefits being provided (especially home care benefits). Without at-
tempting to address these concerns one-by-one, let me offer some comments and po-
tential remedies.

First, existing state laws and regulations if enforced by the states and policed by
each insurer, already provide adequate remedies against agent misconduct. Yet
there are additional steps insurers and their agents can and should take. "Clean-
sheeting" by the agent, perhaps in cooperation with the applicant, is difficult to de-
tect unless the insurer reviews each applicant's medical records or obtains an at-
tending physician statement. In this regard, the NAIC Model Act and Regulation
should probably go further to better protect insures against companies quickly issu-
ing policies based on a less than comprehensive application only to attempt later
to underwrite the policy or even rescind it altogether when a claim is filed. Further-
more, there is a difference between appropriate and inappropriate replacement (or"rolling") of these policies since it may often be in the interest of the consumer to
consider new and improved long-term care products as they become available.
Again, clear and concise sales materials, honestly-designed products, along with
adequate disclosure of benefit/price differences can go a long way towards eliminat-
ing any instances of inappropriate replacement, as well as the perception of this
"problem." Further, in such instances, insurers must have an effective monitoring
or oversight program and be willing to work closely with state insurance regulators
to discipline agents engaging in repeated misrepresentation of these products, "roll-
ing," "clean-sheeting" or other abusive sales practices. Insurers and the states must
be prepared to go beyond termination of an agent's appointment with a particular
insurer.

Other suggestions for addressing misrepresentation and overselling would include:
* Educating and training agents, marketing representatives, and insurer home of-

fice personnel on key long-term issues, including the interface of private and
pZublic insurance programs.

* Requiring the general life and health licensing exam to include questions on
long-term care insurance.

* Requiring a certain minimum amount of continuing education and training for
agents already licensed to sell long-term care insurance.

* Establishing on-going insurer duality review programs. An essential part of
monitoring our sales force has been to provide the insured their actual policy
(when issued) along with a copy of their submitted application and a notice re-
minding the insured that this document is the basis upon which the policy has
been issued. Our Office of Consumer Affairs, reporting directly to our president,
has also been instrumental in educating and disciplining our agents.
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ment would help the injured focus on key policy differences as well as what are
hopefully consensus criteria to be used in selecting a long-term care policy and
insurer. Having said this, it has been difficult to develop such criteria and bene-
fit comparisons for what is a very individual purchase decision.

It should be noted, in passing, that we oppose current initiatives to limit commis-
sions through "levelizing rules" which would establish a relationship between first
year and renewal percentages (e.g. the 200% rule). We believe that this would do
little to curb practices of concern (rolling, churning, high pressure sales), and would
simply serve to limit sales. More appropriate would be to establish guidelines which
provide states the necessary tools to discern policy forms with overall commissions
that are too large to accommodate loss ratio requirements along with operating/dis-
tribution expenses.

PREMIUM STABILITY AND EQUITY ISSUES

Much discussion at the federal, state and NAIC level recently has focused on is-
sues of premium stability and the individual "equity" that arises from the level pre-
mium structure of this product. This has manifested itself in proposals to mandate
the inclusion of nonforfeiture benefits and to limit companies' abilities to raise rates
in the future should claims experience so Justify.

The difficulty with nonforfeiture provisions that have been proposed is that,
though they do "give something" to insureds who lapse, and thereby address the
concern over equitable treatment, they engender perverse results. Those who con-
tinue to pay premiums receive less value (they pay more money for the same thing)
and the majority of lapsers (by virtue of the relatively small amount of accumulated
"equity") receive paid up residuals of insurance that completely fail to protect
against the risk originally insured. The only ones who benefit are those who lapse
at the late durations (some time beyond the tenth policy year). In recognition of this,
AMEX has proposed a series of regulatory reforms that include nonforfeiture values
beginning in the tenth policy year, alongside rate stability and sales and marketing
requirements that directly target the causes of early or near term lapses. Some of
these suggestions are contained in the Federal LTC Insurance Standards Coalition
bill that we have helped shape. Included as Exhibit III is an outline of steps we
propose to deal with the perception of relatively "high" overall lapse rates.

In the area of rate stability, current NAIC proposals focus on absolute limits to
the amount an insurer may raise premiums. Under discussion is a 10% annual and
100% lifetime limit. Principal among the difficulties with this proposal is the threat
to solvency, the differing impact by issue age and the potential retarding of product
standards and market growth. Carriers such as ourselves, by virtue of our con-
centration on long-term care, would be most vulnerable to potential insolvency.
Since rate caps are most threatening at the younger ages (rates for 50-year-olds an-
ticipate events 30 to 35 years into the future, while those for 75-year-olds embrace
a 5 to 10 year window) and newer benefit configurations are more risky than those
which have been covered for some years, a company like ours would have little
choice but to retreat to a nursing home product issued to "upper ages." The proposal
AMEX Life has offered would replace percentage caps currently under consideration
with limits on an insurer's ability to game lapse assumptions and a return of mrst
of the reserves (pre-funding portion of the premiums paid in) in the event of a rate
increase.

LONG-TERM CARE INSURERS' PRICING AND PRODUCT DESIGN ISSUES

This Subcommittee has held several hearings on insurance company solvency. The
establishment of adequate reserves and the sound financial management of those
premium dollars set aside to pay future claims are also very important for long-term
care insurers and policyholders.

Criticism has been directed at insurers for failing to disclose loss ratio or perform-
ance information and for questionable reserving and pricing decisions. Other con-
cerns revolve amund unusually high policy lapse assumptions which could serve to
produce inadequate rates at the time a long-term care product is filed and approved,
only to subsequently lead to the need for rate increases as claims experience devel-
ops. Increasingly, otate insurance departments are requiring the filing and approval
of accident and health insurance rates. State regulators are also requiring the sub-
mission of loss experience data and are increasingly asking insurers to re-justify
their rates. In examining AMEX Life's claim experience we are confident that we
will meet if not exceed required loss ratio standards on our long-term care policies.
We have priced our long-term care policies based upon our relatively extensive



58

claims experience and the actual lapse rates experienced in the 18 years AMEX Life
has been in this business.

Our company has also periodically retained independent actuarial consultants to
review our pricing and reserve adequacy. They have concluded that we remain ap-
propriately priced and reserved.

THE AFFORDABILITY OF PRIVATE LONG-TERM CARE INSURANCE

Recently, much has been written about the affordability and thus availability of
private long-term care insurance for our current elderly. In response to a 1990 Fam-
ilies U.S.A. Foundation study which concluded that only 16% of persons 65--79 years
of age could afford the average premium for a given long-term care policy, we asked
the same economics consulting firm which conducted the Families U.S.A. study
(Lewin/ICF, Inc.) to perform a similar affordability study utilizing AMEX Life's pre-
mium for the product rather than an industry average premium. We also asked
Lewin/ICF to remove from the eligible population those persons 65-79 years of age
who were Medicaid eligible since it is certainly inappropriate for these poor elderly
to purchase private long-term care insurance. Interestingly, the results of our study
showed that 65.4% of this non-Medicaid group could afford the same AMEX Life
product used in the Families U.S.A. study (see Exhibit IV). We believe this to be
a fairer representation of the affordability of this baseline nursing home policy (2
years $80 per day/100 day deductible, with an automatic benefit increase provision
or inflation protection feature). To AMEX Life, this affordability study underscores
our conviction that most elderly should be seeking to protect themselves against a
lengthy confinement in a nursing home, especially when they have limited premium
dollars to spend on quality coverage. It is important to be aware of the fact that
as the minimum benefit floor is raised through state or federal legislative mandates,
quality long-term care insurance products will become less affordable to the current
and future elderly.

STATE REGULATION OF LONG-TERM CARE INSURANCE

Our company has been actively involved in the development and evolution of the
NAIC's Long-Term Care Model Act & Regulation. We continue to support, with a
few exceptions the adoption of this Model Act & Regulation (as amended in Decem-
ber 1991). To date, 40 states have adopted some version of the NAIC Model.

It is particularly important to understand that this is a dynamic model law and
regulation and as such it is evolving to keep pace with the ever changing nature
of the long-term care marketplace. Of particular significance are amendments that
were recently adopted to address the problem of post-claim underwriting and infla-
tion protection. Further, a standardized outline of coverage has been adopted and
a long-term care insurance buyers guide is now in wide use. Other significant issues
which the NAIC Task Force on Long-Term Care will address in 1992 include the
nonforfeiture/cash value benefits, and home and community-based care benefit
standards, rate stabilization and policy upgrade rating underwriting as well as re-
quired offering.

There is much to be said for the quasi-legislative process the NAIC has used to
achieve an appropriate balance between the need for consumer protection and the
desire to allow long-term care products to evolve and improve. This process has
added consistency to the state regulatory process by clearly establishing a standards
benchmark.

Having appropriately noted this, we must add that the NAIC should now pay par-
ticular attention to developing standards for home and community-based care bene-
fits. Artificial gatekeepers and screens still limit, if not deny, access to these bene-
fits. At the very least, the NAIC Model's prohibited policy provisions should be reex-
amined to create a more level playing field in the design and pricing of home care
benefits. Specifically, an illusionary benefit structure is created by allowing prior or
concurrent skilled care requirements as a condition to receiving long-term, personal
care services in the home or community. The potential claims payout diminishes
considerably when these types of policy designs or skilled care requirements are
combined with policies that coordinate with Medicare. Provider licensing and certifi-
cation requirements can further serve to diminish potential benefits and policy
value.

FEDERAL GOVERNMENT ROLE

Long-term care financing problems facing American families are a national prob-
lem and clearly require a leading role be taken by the federal government. Unless
the ultimate solution to these problems is a comprehensive non-means tested social
insurance program, private insurance will certainly play a role. Given current budg-
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etary difficulties and public attitudes toward increased taxation, it seems clear that
the solution will involve a blend of public and private resources.

AMEX Life believes there are two areas where the federal government can play
a significant role, with minimal expense. The first is to reform Medicaid by increas-
ing the income and asset base that control eligibility and by curbing opportunities
to "game the system." We would rcommend an increase in the level of protected
assets from $2,000 to $20,000 and monthly needs allowance from $25 to $100, along
with a strengthening of states abilities to recover "Medicaid estates." This would
provide coverage to those for whom private insurance is not an affordable option
while sending a signal that those who have sufficient resources that they cannot
rely on welfare.

The second key role is in the area of education. Misunderstandings about long-
term care, its risks, the role of Medicare and Medicaid and about provision of care
all persist on a broad scale. A government role in providing education here would
be beneficial in that it could help individuals understand their situation and prepare
for future needs.

AMEX Life believes that there is and should be a meaningful role for the federal
government in helping to assure the public that quality private insurance plans are
available that will provide value to the consumer. One approach to that federal min-
imum standards legislation might be the one that followed in 1991 for Medicare
Supplement insurance, which would codify the NAIC Model Long-Term Care Insur-
ance Act and serve to pre-empt individual states which do not move within a rea-
sonable period of time (one year) to adopt that model. It also seems tc us a sensible
course that there be serious consideration to linking the tax policy (read "clarifica-
tion") the industry desires to minimum federal standards with such an aggressive
timetable.

In this regard, Congress may wish to focus on several specific areas, including
home care benefit standards (avoiding mandated benefits that may render long-term
care plans relatively unaffordable); disclosure requirements, especially as they con-
cern replacement of long-term care policies; and the need or a comprehensive
consumer education and communications program, spearheaded by the federal gov-
ernment in coordination with State agencies and the private sector. Federal rec-
ommendations should focus on or eliminate documented, abusive sales practices. At
the same time, such federal legislation needs to avoid the pitfalls or empty promises
of Medicare supplement regulation and deal with real problem areas in a forthright
and targeted manner.

The NAIC Model Act & Regulation has already been strengthened on several oc-
casions, most recently in December 1991. The marketing of long-term care products
which meet minimally acceptable benefit, disclosure and performance standards has
clearly been facilitated in states which have adopted the NAIC Model and where
state regulators/legislators have been diligent in enforcement and flexible in allow-
ing ever new and improving product designs. While there could be some inefficien-
cies in any dual state and federal regulation of an industry, those states that have
not adopted the current NAIC Model Act should be "pushed" by the Congress to do
so. . . now.

Long-Term Care Insurance Standards Coalition
The Coalition For Consumer Protection Through Quality And Affordable

And Long-Term Care Insurance represents the coming together of a diverse
group of researchers, leading insurance companies, provider associations and
consumer purchasers committed to the gaal of assuring consumer protection. This
group was formed to develop strong consumer protection standards that would en-
courage the orderly development of a private insurance market. Without appropriate
standards, the consumer would be at risk of purchasing plans that might not pre-
serve value over time, and the specter of bad products would restrict the market
innovative quality products. However, if standards are excessive the consumer
would lose of quality Long-Term Care products are unavailable and or unaffordable.

We have developed standards so they can be used by legislative leaders. The Coa-
lition supports Long-Term Care tax clarifications and believes if such tax benefits
are going to be provided then they should go to insurance plans of high quality.

As you are aware, long-term care for the elderly has emerged as one of the most
important health care financing issues facing the country. As a result of current fi-
nancing arrangements for acute care, long-care is the catastrophic expense facing
the elderly. Private insurance policies have been developed to fill this gap. Over the
last five years growth in the long-term care insurance market has been significant--
from less than 100,000 policy holders in 1986 to more than 2.0 million policies sold
by 1992.
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In contrast to many other countries the tradition in the United States is to have
the private sector perform activities tiat are needed to be done on a communal or
shared risk basis. Social problems are not the sole province of the government. In-
surance products have evolved to address the financing of long-term care on a
shared risk basis or risk spreading basis. When this occurs, the government regu-
late the industry. Market regulations are needed to provide adequate consumer pro-
tection. Given the complexities of long-term care insurance government needs to es-
tablish product as well as sales and marketing if consumers are to be well served
by private insurance. Further, the relationship between insurer and consumer, in
which the purchase decision is made considerably before services are used, makes
it necessary to reduce the uncertainty faced by the consumer and eliminate the risks
attributable to any arbitrary insurer actions.

Given the importance of regulation, it is necessary to construct appropriate poli-
cies and know their implications. In setting standards, we must be concerned with
goals. We believe the primary goal of consumer protection is to enhance consumer
welfare by providing good product choices. This occurs when consumers understand
the value of the products being offered, received fair value for the products they pur-
chase, and consumers are not harmed because they take on undue or unknown
risks. Proponents of setting high product requirements for long-term care insurance
believe that by doing so consumer protection will be enhanced. High requirements
raise the cost of policies, and reduce the options available. If consumer protection
is having morepeople protected from risk, it is not evident all consumers can afford
the very best. Tothe extent that the regulation are very extensive, design specific
and do not differentiate among groups of consumers, the impact on the private mar-
ket for long-term care insurance and their individual needs or preference is likely
to be greater.

Regulatory program can enhance consumer choice or replace it with government
decision. The coalition view is that the government should not replace consumer
choice with it's own decision i e decide value, but rather should be concerned with
consumers knowing the value of the plans purchased and assuring that this value
is maintained. Shifting the focus of regulation to the maintenance of value implies
that effective regulation of this market must also be concerned with the procedures
and process of those offering products.

The coalition's vision of the goals of consumer protection and the role of the Fed-
eral Government are reflected in the guiding principles on which our package of
consumer protection standards principles are:

1. The roles of the federal government should be one of leadership and direction
and not of implementation. The Federal Government should establish "minimum
standards" to assure that long-term care insurance products sold provide value to
the consumer and this value is maintained. Two clearly stated goals of the Federal
initiative should be the "demystification" of the market place and the creation of the
"educated consumer."

2. The goal of consumer welfare in this market is best achieved within a market
setting when consumers can make educated choices and insurers are held account-
able for their actions or that of their representatives.

3. States must maintain and in fact enhance their oversight, monitoring, and gen-
eral enforcement posture in this market of plans.

4. When desired outcomes can be directly tied to standards, such as product fea-
tures, then such features should form part of legislation.

5. When outcomes pertain to procedures and operations, the Federal Government
should state the goal, leaving it to States to establish more explicit guidelines.

6. The industry should be responsible for coming up with specific data so that con-
sumers and regulators can measure their performance.

Our underlying belief is that well informed individuals can make the best choice,
as to whether they need long-term care insurance and if so, what should be the level
and type of protection. This results in our opposing measures that arbitrarily dictate
the design of the policies offered. For example, we do not support mandated infla-
tion protection and non-forfeiture provisions. Individuals at risk of needing long-
term care services in the near future may be well advised to instead be purchasing
increased daily coverage and not insuring against future long-term care cost in-
creases of building a savings account of questionable value by being forced to pur-
chase some vaguely described non-forfeiture benefit. Our approach is to mandate
that these be offered, that these be clear product design and pricing standards, but
that the choice of purchase be left to the consumer.

On the other hand, we strongly urge standards be established that assure that
individuals know the value of what they are purchasing and that they receive value
from the policies they have purchased. The coalition suggested standards are much



stronger with regard to protected value and delivering the value purchased that
other proposed standards. We believe insurance plans must be understandable, fair-
ly and appropriately priced, and clearly articulated. To assure value over time is
maintained procedures are incorporated that result in appropriate product pricing,
establishment of required loss reserves and financial strength of insurance compa-
nies--areas over which the consumer has little or no control. Also, standards must
be established at the outset so as to assure that benefits will be paid as promised.

COMMENTS ON THE LONG-TERM CARE FAMILY SECURITY ACT OF 1992

In reviewing the above referenced bill, we find provisions in a number of areas
to be very encouraging. In general we support the establishment of uniform national
standards and the proposed tax treatment of iong-term care insurance. In particu-
lar, we find the provisions related to education and assistance funds, agent training,
claims and experience reporting, optional inflation protection and employer based
plans to our liking. Of particular concern to us are the provisions related to the con-
testable period, agent compensation limits, rate disclosure and increase limits and
non-forfeiture. In the comments that follow, we detail those items in the bill (by sec-
tion number) with which we have a problem.

" 2704(C) disallows agents from helping to complete the medical history portion
of an application. This provision will possibly lead to more rather that less er-
rors in the application and will remove an avenue for pursuing misrepresenta-
tion.

" 2704(e) prohibits duplicate coverage. Since most long-term care insurance pays
an indemnity benefit there is not much need for this provision. Its drawback
is that it would force a lapse in the case where an individual simply wishes to
purchase additional coverage.

" 2704(FX2XG) requires disclosure of statewide averages long-term care costs.
Used in New York City, this would be misleading in that costs are more than
twice the state average.

* 2705(c)(1) requires disclosure of claim denial reasons. This may run into state
privacy laws. We suggest allowing insurers to inform the insured doctor where
appropriate.

" 2705(d) establishes a six month contestable period. We strongly oppose this pro-
vision in that it removes a central protection to insurers, which in turn will
make rates less stable. The provision also seems to limit the time period on
fraud. This is in direct opposition to case law in this area.

" 2705(eXl) duplicates certain NAIC reporting requirements. We suggest a coordi-
nation with NAIC reports.

" 2705(h)(1) establishes a "200%" commission limitation. We oppose this and offer
our reasons in exhibit VI.

" 2706(bXl)(B) would better read "limit eligibility for any benefit solely on the
medical necessity." This allows insurers to offer medical necessity as an addi-
tional separate trigger alongside ADL and cognitive measures.

" 2706(bX2) should read "Home and Community," not simply "Community." This
is in accordance with common nomenclature.

* 2706(BX3) references benefits under Title XXI. We reserve comments on this
until we better understand this title.

" 2706(d) seem to require that benefits would have to be paid for drug addition
and alcoholism. This would be a significant extension of benefits, with commen-
surate price impact, that would hit hardest at employer markets. We suggest
restoring some limits in relation to such conditions.

* 2706(f)(1)(AXi) calls for an independent assessor at time of claim and subjects
requirements to the Social Security Act. This would be difficult at the state
level and might exclude many otherwise qualified individuals. We suggest al-
lowing states a role in determining standards.

* 2706(f)(1)c) calls for ADLs as specified in the Social Security Act. We reserve
comment until we familiarize ourselves with this list and definitions.

" 2706(hX2) requires rate increase disclosures and limits on increases over age
75. We oppose this provision in that it engenders solvency problems and pro-
vides and avenue for "gamblers" to out-market conservative insurers. A similar
situation developed in the Savings and Loan industry with regard to interest
rates (the weakest institutions made the best offers), with disastrous results.
Furthermore, insurers will respond to the above requirements by offering the
most conservative products possible, thereby inhibiting product advancement.

We understand the need to move toward increasingly stable rates, but feel there
are better avenues than this. Other alternatives would be to limit pricing vari-

61-396 0 - 93 - 3
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ables over which insurers have control (e.g. lapses) and to provide avenues toinsurers who are shut out by rate increase.* 2706(hX3Xi) requires nonforfeiture benefits in the form of cash and reducedpaid up insurance. We comment on exhibit V.* 311(qX1) limits qualified plans to those which provide nursing home and com-munity care. This forces everyone to buy comprehensive coverage, whether ornot they need it. Many people with a strong informal support network or wholive in rural areas would receive little value from a Community care benefit.We suggest allowing nursing home only to qualify as well.* 311(gXi(A) does not allow a "medical trigger." In accordance with our earliercomment, we ask that this be included along with ADLs and cognitive impair-
ment.

* 312(bX4) disallows duplication of Medicare benefits. We would only ask thatthis provision be softened to allow for incidental overlaps. For example, planswith a 20 deductible may overlap with Medicare for nursing home stays whichinvolve skilled care beyond the 20th day.
Attachment.

4. 'T
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EXHIBIT I

AMEX LIFE ASSURANCE COMPANY

Summary of Denied Long Term Care Insurance Claims

Five Years Ended December 31, 1991

i. Denied claims

as a percent of
Denials (by reason) Number of Claims Ioxalaims

Elimination period not met 205 7.0%

Provider not covered 42 1.5%

Mental & Nervous Exclusion 3 0.1%

No Prior Hospital Stay 23 0.8%

- Services Incurred Prior to Policy Effective Date 2 0.1%

Total denials 275 9.5%

Total claims 2911 100.0%

Total Claims Paid 2636 90.5%

Most Recent Claims Reguests Which Met The Elmination Period

Total Claims Requests Meeting E.P. 2706 100.0%
Total Denials 70 2.6%
Total Claims Paid 2636 97.4%

4 policies voided (became unins, able prior to policy effective date)
4 recissions

CRrIERIA USED IN ANALYSIS
This analysis includes claims prior to January 1, 1992 under the Long Term Care
Insurance Group, Individual Nursing Home Indemnity Policies (also known as Nursing
Home F ility Policy, Nursing Home Indemnity Policy and Skilled Nursing Home Benefit
Policy), and Individual Home Health Care Riders issued by the Company between
January 1, 1987 and December 31, 1991 (hereinafter "ITC claims"). Furthermore .TC
claims included in the analysis had loss dates during the five years ended December 3 1,
1991 and were not pending completion of the Company's claim adjudication process at
January 1, 1992.
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EXHIBIT II

CODF OF ETHI'AL CONDUCT

AS A REPRESENTATIVE OF AMEX LIFE ASSURANCE COMPANY, I BELIEVE
IT IS MY PROFESSIONAL RESPONSIBUJTY:

To thoroughly explain the b rifits and limitations of the Company's policies.

To provide an honest and accurate disclosure of nt,Mrr,,on essential to my
customers' purchasing decisions.

To present the Company's product in a fair and highly professional manner.

To treat my customers with respect and dignity.

To command and maintain the trust and confidence of my customers by
delivering the highest quality of service possible.

To improve my professional skills through continuous education and increase my
knowledge of industry issues and activities.

To keep informed of new and/or adapted national and state laws and regulations
affecting the practice of ,-y profession and to observe them in my practice.

To pursue only those customers whose financial position allows them to consider
purchasing long-term care insurance. I will. however, encourage those not in
this position to seek information on how to qualify for Medicaid or there
appropriate social programs.

To report to the proper authority any knowledge of activities which may be in
violation of industry regulations or any of the principles listed above.

AMEX L/ Asaffme com~k.n.
a skdV of DAA

%Z__
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EXHIBIT III

Proposed NAIC Amendments
AMEX Life

Offid cnament

- Standardized Triggers
ad Deflalom

. Nonforfelture

.Rate Stability

- Upgrades

.Lapses

- NAIC or HIAA propo with
modificlaios

• Mandated nonfordeiure after
policy year 10. or wb.tn values
exceed 50%

• Mandated LAe tables
" Retun of reseves upon a rate
increase

- HIAA proposal plus premium
credit

• Sales and market reforms
• Continuing education
" Special licensing
" Consrvanon programs

* Upgrades and rate stability
" Nonforfeiture
" Alzhemees tams protection

• Deals with long-term lapses
• Provides vahblu -be neft
• Modest price iw-

• Curbs "no-evs meti1" mispricing
• Prct mid-am lapsers koed out
by rate ieamse

• Protecu mid-term lapsws who wish to
retain coverage

" Deals with short term lapses

" Deals with mid-term lapses
• Deals with long-term lapses
" De"l with "accidental" lapses

• k

4
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EXHIBIT IV

ESTIMATES OF AFFORDABILITY OF AMEX POLICY FOR
ELDERLY PERSONS AGE 65.79 IN 1990, BY AGE GROUPS/

Age Group
2 7-A Ma-

Estimated Total Population (000's)
from Current Population Survey

Estimated Non-Medicaid-Eligible
Population (000's)

Non-Medicaid Population as a
Percent of Total

9,542

5,421

56.8%

Persons Who Can Afford Private Insurance
As a Percent of Poiulation

Families U.S.A. Study

Families U.S.A. Study with Substitution
of AMEX Life Premiums for
Industry-wide Average

21.3% 14.5%

32.8% 25.0%

10.3% 16.3%

20.2% 27.2%

AMEX Life Premiums Plus Substitution
of Non-Medicaid for Total
Population 49.6%

Above Two Changes Plus Substitution
of Couples with One Purchase 63.8%

Above Three Changes Plus Substitution
of Alternative Asset Defintion 69.3% 66.2% 57.1% 65.4%

at A person is assumed to be unable to afford long-term care insurance if the
individual's premium payment plus other medical expenses would be
greater than 10 percent of his or her income and annuitized assets.

SOURCE: Lewin/ICF analysis of pooled March Current Population Survey data
for 1985 through 1988. (Data base excludes the five percent of the elderly
population who are institutionalized).

6ot79

22,346

12,819

5,306

3,036

7,498

4363

58.2% 57.2% 57.4%

40.8%

59.0%

34.7%

49.6%

43.1%

58.8%
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EXMiBI IV

-Continued-

Table 1

Minimum Asset Levels for Potential Buyers of Long-Term Care Insurance
by Income Level

By age group and asset level

Income level 65-74 75-84 85 and over
<10,000 >$30,000 >$50,000 >$100.000

$10,000- $14,999 >$20,000 >$30,000 >$ 50,000
$15,000. $29,999 >$15,000 >$20.000 >$ 40,000
>$30,000 >$15,000 >$20,000 >$ 40,000

Source: LffePlans estimates based on hnsuranoe kndusby oonsuftation.

Table 2

Eligible Elderly Market for Long-Term Care Insurance

Total
percentage

Percentage Ineligile based on: qualifying

Disabled
Income In nursing Disabled In Total

Age group & assat home comnmwaity combined

651o74 48% 1% 7% 50% 50%

75 to 84 54 8 10 62 38
85 and up 82 21 24 92 8

Weted
tow 52 5 10 58 42

-The t peren tge kwigible re(lec te ovelap o Mose not quaMyn because of
Sme, asseM and hewth status

Souroe LfePlans eiknses; 1962 and 1964 Naloi Long-Term Care Surveys; 1985
Natonal Nursng Home Survey;, Income o t Populato Age 55 and Over, and Sur-
vey of Income and Program Partpation.
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EXHIBIT

COMMENTARY ON NONFORFEITURE

The overriding concern our comp ,y has with nonforfeiture proposals is simply
that they do not benefit the majority of lapsing insureds. We indicated this at
the NAIC Task Force meeting in Houston and, to date, have not received a
satisfactory i sponse from advocates or regulators favoring nonforfeiture
benefits. The only response, albeit feeble, is that lapsers benefit because "at least
they get some thing". But this simply begs the question, since the issue is
whether the "something" they get is of any real use or, equaly, whether it has
value in relation to the extra cost.

To better understand the value of nonforfeiture benefits, it helps to consider a
typical insured in today's market and the circumstances under which they l;apse.
This provides valuable insight as it bypasses the endless theoretical discussions
that have surrounded this issue and focuses on results. Such an approach is
especially attractive since it is independent of one's attitude on whether
individual insureds do or do not have equity, whether nonforfeiture based
policies cost too much or too little or whether nonforfeiture acts to stabilize
prices. This last defense of nonforfeiture, by the way, is curious in that it
amounts to observing that policies which pay benefits to everyone engage in less
spreading of risk and therefore have less volatile price.

Early Year Lapses

Two thirds of all lapses occur in the first five policy years. It is universally
acknowledged that paid up insurance benefits in these years are pointless.
The only other choice, therefore, is cash. Previous cost/benefit analyses of
this option which we've provided (showing that lapsers get back less than the
extra premium they spent) have been dismissed on the grounds that they are
based on a schedule which returns cash in the amount of the policyholder's
reserve (the so called "equity"). Such a line of criticism leads to the
conclusion that lapsers should be paid more than their allocated reserve in
order to receive "fair" treatment. Unfortunately, this has the perverse
consequence of penalizing those who keep their insurance and exactly
reverses the original concern. Another inadequate response to this situation
has been a suggestion that early lapsers "receive a return of portion of the
premium paid in". The difference between this and a cash benefit would
miss most people and is obviously rather subtle.
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The simple truth is that no nonforfeiture benefit redresses problems with
early year lapses. The distribution, underwriting and issue costs associated
with this insurance preclude it.

Middle Year Lapses

As we commented at the Seattle NAIC meeting, we believe that the
substantive question with regard to nonforfeiture benefits will hinge in large
part on a decision as to whether lapsers in middle policy years (years 6-10)
would receive a benefit that is of any value. Since lapsers in these years
begin with a reduced paid-up benefit of roughly 25% the original amount,
and average daily amounts currently being issued are around $80, the
question is: "what is the value of a $20 a day benefit?".

Recently, we have been informed by Consumer's Union that actuaries regard
this $20 a day as a "meaningful benefit". With all due respect to actuaries, it
is difficult to understand how they are in a special position to determine the
value of partial insurance to seniors facing the possibility of an extended
nursing home stay. A better gauge may be had by considering the reason a
lapse takes place and looking at the value of a $20 benefit in such a situation.

There are three reasons for lapse that have been considered in this debate:

o The sale was inappropriate because the coverage was
nt what was needed;

o The insured could not afford, for whatever reason, to
continue paying premiums;

o The policy was dropped in order to purchase a better policy.

We take these in order.

o Inappropriate Sale - Anyone sold insurance inappropriately would probably
not keep it more than five years, but it could happen. Th2 problem with
nonforfeiture in this; -istance can be summed up very simply. If the
insurance was inappropriate in the first place, then why is a smaller amount
of exactly the same insurance any more appropriate? Certainly not because
it's "free".

" Unaffordable Premiums - This situation may arise due to a change in
financial circumstances, a rate increase, or a combination of the two. In either
case, continuation of a $1,000 to $2,000 premium is more than the insured can
handle. Again, the problem with the 25% benefit is simple. Since 75% of the
risk is not covered, the insured will have to co-pay $22,000 a year (60 a day)
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sense of ten to twenty times that amount.

The situation above is exactly like that of a homeowner who purchases a
$200,000 homeowner's policy with a $15 1,000 deductible because he can't
afford complete coverage. His only hop? is that his house doesn't burn
down.

o Replaced -ol Q - If an insured lapses on,- policy in order to purchase another
then it's questionable what good a small additional amount of the old
coverage would do. Given the pace of evolut.vNn in these products, the
difference in coverage across a five year span wu'ild no doubt be large
and amount to an untenable situation with regard tc triggers, provider
choices, etc. A far better solution would be, as United Seniors' Health
Cooperative suggests, a credit towards the premium on the upgraded policy.

Our Company supports an initiative with regard to this latter option and
regards it as superior to what is otherwise a meaningless residual of
unwanted coverage.

Later Year Laps.-

Policies lapsing after the tenth year have accumulated sufficient reserves to
provide benefits at 5.. or more of the original amount. Though this begins
to approach an amount that actually might benefit individuals, lapsers after
the tenth year typically comprise around 10% of all lapsers and 5% of initial
policyholders. Though insurers would generally agree that this group might
benefit from a nonforfeiture provision, their numbers are so small that most
advocates of nonforfeiture would be unwilling to accept a solution which
covers so few people.

The difficulty with non-forfeiture proposals is that they try to address sales and
marketing problems, rate stability issues and a lack of standardized upgrade
provisions by "giving something to everyone". The reason this doesn't work is
twofold:

(1) The "nonforfeiture solution" fails to directly address any of the
underlying problems. For example, a more appropriate
solution than nonforfeiture to the problem of excessive early year
lapses resulting from inappropriate sales is to help insure sales are
more appropriate. This can be done through agent education and
licensing requirements. Similarly with rate stability and upgrade issues,
much better approaches that directly target the problems can be had.

I.

- '-

_K ~ -' .- , X4k?



iT -71

(2) Nonforfeiture reduces the efficiency of private insurance by pro
benefits to the majority of irsureds. Contrary to first impression
broadening of the base of claimants degrades rather than enhan
insurance vehicle in that it turns it into a dollar trading mechani
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itu viuu, insurance produu.- that operate in trus way taental Insurance,
Med Supp) are generally a very bad deal in that too many people simply
get back their contributions in the form of 60 cent or 65 cent dollars.

Nonforfeiture
Provision

None

Return of
Premium

Extended Term

Percentage Increase in Premiums for Alternative
Nonforfeiture Provisions, by Age

Issue Age Issue Age Issue Age Issue Age
35 vears 5f0 vear t vear 75 vear

1.00

2.49

Reduced Paid-Up 2.05
Benefit

1.00

1.36

1.92

1.62

1.00

1.36

1.33

1.17

1.00

1.36

1.36

1.06

Sources: The Extended Term and Reduced Paid-Up estimates are based on the LifePlans,
Inc. Pricing Model.

The Return of Premium is based on AMEX Life Assurance Company estimates and
include.r benefit payment in lapse situation due to death.

Notes:
1. Return of Premium returns a portion of total premium paid less claims paid.
The percentage of premium returned starts with 10% in the 6th year increased by
5% per year to 100% in the 24th year and thereafter.

2. The extended term benefit starts in the third year. It takes the active life reserves
anAd applies it to a net single premium under the benefit in effect to determine the
period of protection.

3. The reduced paid-up benefit provides a fraction of policy benefits onc premium
payments have terminated. RPU bwefit would be 10% at the end of year 3,
grading up by 3% annually for 30 years.
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EXHIBIT VI

THE CASE AGAINST AGENT COMPENSATION RESTRICTIONS
IN LTC INSURANCE SALES

There has been much discussion and some legislative as well as regulatory action to
limit compensation (commissions) paid to agents on their LTC insurance sales. The
motivation behind this activity has been a belief or perception, founded on scarce
documentation, that there are significant problems of inappropriate policy replacement
activity in this industry and that compensation limitations will serve to effectively"police" or inhibit such "rolling" of the business. This proposed commission schedule
is modeled after the commission schedule for Medicare supplement products as stated
in the NAIC Model Regulation. Although both products are sold to senior citizens,
there are different factors to consider in the process of the sale. Medicare supplement
insurance is a commodity product which is highly standardized and which most seniors
strongly believe they need.

Long term care nsirance is a product which is continuously evolving and improving
and for which nee/i (and risk) is seldom clearly understood. It is also a very difficult
product to sell. It is a product that is sold and not purchased. It is a product that
requires multiple face-to-face meetings of anywhere from 2 to 3 hours in average
duration and during which time clients need to be informed about a range of different
issues relating io Medicare and their long term care needs, and have clearly
demonstrated for them how private insurance products may or may not meet those
needs. Without compensation incentives, quality agents will not continue to sell long
term care insurance when they can more easily sell other less complicated or difficult
product hnes. For example, an agent would be better off selling Medicare Supplement,
even though it has a "200% rule" (first year compensation no more than 200% of
renewal compensation, and paid for a reasonable period), because it is a product
"understood and pursued" by the public, i.e. there is consumer demand.

The fact is, most agents make only a modest living after business expenses under
current compensation arrangements. It has been stated on a number of occasions that
those agents may be better off in the "long run" with higher renewal comr:ssions or a
more level commission structure. However, few quality agents will be able to survive
on such low first year commissions in order to 'reap the benefits from higher renewal
commissions should the proposed compensation arrangements be implemented. As
such, it is very questionable whether agents will even bother selling long term care
coverage under such highly restricted commission arrangements.

Most agents incur significant expenses and invest substantial time in order to secure an
application. In fact, our agents end up submitting an application on less than half of the
people that they present the product. While some established agents may have
sufficient "ocher" (non-LTC) business on their books to be able to finance such deficits,
it would be virtually impossible for anyone new that is fully committed and focused on
selling quality long term care coverage in a highly ethical and responsible fashion to
enter this field.

If, in fact, agents are forced to move into other lines of insurance in to order to meet
their expenses and provide an adequate living, they may be less able and less willing to
take the time to develop or maintain their expertise in tl,e long term care area. What
would likely result is a "volume driven" operation where the agent becomes much less
willing to spend time with the client and more eager to seek out potential clients who
have already made the decision to purchase a long term care plan and who already more
fully understand the risk and need for this product. In other words, much more
significant potential may develop for the churning of this business or "cherrypicking"
current long term care insureds and replacing their coverage.

As stated, our industry has been criticized because of a perception of significant
inappropriate replacement activity. Furthermore, it is believed that compensation
limitations will serve to effectively "police" or inhibit such "rolling" of the business.



However, a "200% standard," or something akin to this, is counterproductive - it
prevents agents from spending the time to properly sell this catastrophic, long term care
insurance product to new, first time buyers. Although many consumers of Medicare
supplement insurance and long term care insurance are Medicare beneficiaries, the
products are not sold in the same manner and do not need the same compensation
structures to address replacement activities.

Other states that considered this rule, dropped it. One state's Insurance Department
recently rejected the "200 % rule" as a tool in dealing, with the perception of
inappropriate replacement. In addition, another state previously proposed a "200%
rule," but increased the fiust year limit from 200% to 400%, realizing the educational
process and time spent by the agents soliciting this product and time necessary along
with difficulty in properly selling this product.

The National Association of Insurance Commissioner's (NAIC) has recognized that the
majority of the replacement activity in this marketplace is appropriate and required
because of the new products on the market and the frequent changes to state long term
care insurance laws and regulations. In the NAIC's drafting note to the optional
provision contained in their Model Long Term Care Regulation, the NAIC indicated
clearly that they recognize that long term care insurance is in an evolutionary state. The
product needs to be able to develop in order to be responsive to the needs of consumers
and to provide meaningful consumer choices in long term ca ..rod-:ts. The NAIC
also stated that long term care insurance laws and regulations are constantly changing
and states should consider the fact that not all replacements are inappropriate. Note that
the NAIC considered and rejected the 200% rule as part of the Model Regulation and in
lieu thereof, adopted other standards As part of the Model Regulation, the NAIC
adopted other standards to deal with inappropriate replacement, such as: 1) requiring
disclosure (within five days of application being submitted) of the original writing
company that their policy/coverage is about to lapse, 2)specific reporting by company
and agents of replacement as well as lapse activity, as a proportion of total applications
submitted and policies issued, and 3)establishing severe penalties for agents and
companies dealing with inappropriate replacement activity.

By making it much more difficult to put a highly trained, highly competent agent in the
individual client's home selling this very important insurance product, we believe the
adoption of these standards will only serve to increase whatever limited instances of
inappropriate replacement activity t*at are taking place. Agents will be severely
constrained in their ability to sell long-term care insurance since most have a range of
other products to sell; we have already been told this will be the case by some of our
agents. Given the nature of this product most of the work effort is at time of sale and
application. Simply stated, the compensation is not going to adequately reflect the
substantial work and effort that goes into appropriately selling to new customers this
new and significant long term care product.

Agent compensation restrictions will be very unfortunate and significantly limit the
growth of quality companies selling quality products. We at AMEX Life counsel very
strongly against such action. We have seen a significant drop in business in the one
state that has adopted a 200% rule. As evidenced, production in the one state that has
adopted such a rule has dropped by 50% over the last year. Again, we also believe
that this requirement will encourage agents to "cherry pick" or seek to replace good
business already on the books. The sale of a replacement policy takes less time since
the insured already understands the need for the product. We also believe companies
and agents will move to other product lines to sell.

In summary, compensation limitations will make it very difficult if not impossible for
the long term care insurance industry to attract quality and reputable agents that can
focus their resources and expertise on further developing the market. Our future ability
to write any long term carc products (industry-wide), and the growth of quality
companies selling quality products in general, would be (significantly) adversely
impacted.
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PREPARED STATEMENT OF WILLIAM H. McCARTNy

INTRODUCTION

Mr. Chairman and Members of Subcommittee, thank you for this opportunity to
discuss the important topic of long-term care insurance.

My name is William H. McCartney and I am Director of Insurance in the State
of Nebraska. I also am the president of the National Association of Insurance Com-
missioners ("NAIC"), on whose behalf I am testifying today. The NAIC is a nonprofit
association whose members are the insurance officials of each state, the District of
Columbia, and four U.S. Territories.

The purpose of this testimony is to briefly discuss the regulatory challenges pre-
sented by the growth of the long-term care insurance market and to outline the
measures that regulators, through the NAIC, have taken to meet those challenges.
I will also comment on federal legislation to address long-term care insurance.

THE LODNG-TERM CARE INSURANCE MARKET

Long-term care insurance is a growing market primarily focused on sales to older
consumers, although employers are beginning to show interest in sponsoring long-
term care insurance plans for their employees and their families. In addition, some
insurers have begun exploring different types of insurance products, including long-
term care disability products and advance payments of life insurance benefits for
long-term care.

Over the past three to four years, long-term care policies have improved in re-
sponse to strengthened regulatory standard and increased consumer knowledge.
Policies now offer broader and more flexible benefits with less severe restrictions
and limitations. For example, policies offered today usually provide coverage for
longer periods in a wider variety of settings than those offered just a few years ago.
Prior hospitalization and prior nursing home-stay requirements also have been
eliminated as benefit triggers in most instances. Many policies also now offer op-
tions to protect against inflation and a few insurers are offering benefits (although
limited) in cases of policy forfeiture.

Despite these improvements, policies still have important limitations, leaving con-
sumers with uncertainty about product performance. The indemnity-type btiefits of-
fered in most policies may not meet the cost or duration of service needs of policy-
holders. Further, the types of inflation protection offered by insurers may fail to
keep pace with actual increases in the costs of services. Difficulties in assessing
chronic disability and defining appropriate care settings can leave consumers with
questions about whether services received in certain circumstances or settings will
be covered by the policy.

Another potential problem for consumers is that insurers may seek to raise pre-
mium rates if adverse experience develops. Because of the many unknowns associ-
ated with these products-such as limited data about utilization of long-term care
services, limited actual claim experience from an insured environment, and the
changing nature of the long-term care delivery system-the utilization assumptions
and premium calculations made by insurers are less certain than with more tradi-
tional health insurance products. For the same reasons, regulators have a more lim-
ited basis upon which to evaluate initial rate filings of insurers to ensure that the
initial rates requested are adequate.

State regulators have been and continue to be actively involved in Aeveloping
standards and practices to better protect consumers from these uncertainties. The
NAIC Long-Term Care Insurance (B) Task Force has ongoing projects to address the
issues discussed above. The current NAIC standards for long-term care insurance
and the Task Force agenda for 1992 are discussed below.

DEVELOPMENT OF MODEL STANDARDS

NAIC Model Standards
The NAIC Long-Term Care Insurance Model Act was originally ado pted in Decem-

ber 1986, and a Model Regulation was adopted in December 1987. Both the Model
Act and Regulation ("Model Standards") have been amended to reflect greater regu-
latory scrutiny and changes in the marketplace.

In developing Model Standards for these products, the NAIC has attempted to
balance the need for strong consumer protection with the need for innovation and
flexibility in product development. The lack of adequate public protection for long-
term care has motivated state and federal policymakers to encourage the develop-
ment of private options to protect individuals against the potential financial ruin
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often caused when families members need long-term care services. The Model Act's
stated purpose is

to promote the public interest, to promote the availability of long-term
care insurance policies, to protect applicants for long-term care insurance

. from unfair or deceptive enrollment practices, to establish standards
for long-term care insurance, to facilitate public understanding and com-
parison of long-term care insurance policies, and to facilitate flexibility and
innovation in the development of long-te- ni care insurance coverage.

Long-Term Care Model Act, Model Laws regui.ztiona and Guidelines, Vol. 1, No.
132.

The NAIC Model Standards afford a number of protections to consumers. These
provisions, and the Model Standards in general, reflect input which the NAIC arid
the states solicited from regulators, consumer organizations, and members of the in-
surance industry.

* Preexisting condition exclusion periods of longer than six months are prohibited.
" Purchasers have a 30-day free-look period during which they may return the

policy for a full refund.
* Policies may not exclude coverage for AIzheimer's Disease.
" Policies may not limit coverage to skilled nursing care nor provide significantly

more coverage for skilled care in a facility than coverage for lower levels of care.
" Prior hospitalization requirements are prohibited.
" Conditioning eligibility for benefits provided in an institutional care setting on

the receipt of a higher level of institutional care ("step-down") is prohibited.
" Significant minimum provisions for home health care benefits are prescribed,

including prohibitions against tying benefits for home care to the need for
skilled nursing, covering only services by registered or licensed practical nurses,
or limiting coverage to services provided by Medicare-certified agencies or pro-
viders.

" Individual policies must be guaranteed renewable and group products must pro-
vide for continuation or conversion of coverage.

" Purchasers must be offered the opportunity to purchase a product with inflation
protection with compounded annual benefit increases of at least 5 percent.

" Insurers must graphically demonstrate, at the time of sale, the projected effects
of inflation on policy benefits. A recent change requires that

" insurers provide compounded inflation protection unless the consumer signs a
statement rejecting such protection.

" Insurers are prohibited from denying benefits or canceling policies based on
post-claims underwriting and are required to keep records of policy rescissions
and report them to insurance commissioners.

" Individual policies must meet a 60% loss ratio.
* Insurers must establish auditable standards for marketing, including:

-fair and accurate comparisons of policies;
-assurance that excessive insurance will not be sold;
-notification to applicants of limitations of coverage;
-identification of existing coverage; and
-notification of the availability of a senior counseling program if one exists

in the policyholder's state of residence.
" Twisting, high pressure sales tactics and cold-lead advertising are prohibited.
" Agents must determine the appropriateness of a recommended purchase prior

to sale.
" A detailed outline of coverage must be delivered to all prospective applicants

for long-term care insurance at the time of initial solicitation.
" Delivery of a buyer's guide is required prior to sale. The NAIC adopted a long-

term care buyer's guide for use by the states in 1990.
* An optional limitation on agent compensation is included which prohibits pay-

ment of first-year commissions which are substantially greater than renewal
commissions.

In addition, the NAIC has added a separate long-term care insurance experience
reporting form to the annual statement filed by all insurers. The form, which was
filed for the first time in 1992, gathers information on a policy form basis about pre-
miums, claims, reserves, and number of insured individuals on both a cumulative
and durational basis. These reports will permit regulators in each state to compare
a policy's expected and actual experience as it unfolds and should allow earlier
intervention if pricing assumptions are inaccurate.



Current Activities
The NAIC continues to closely monitor the long-term care insurance marketplace

so that state regulators can identify and respond to problems and new develop-
ments. To enhance our efforts, in 1991 the NAIC established a formal consumer par-
ticipation program and set aside $50,000 to support consumer attendance and par-
ticipation at NAIC meetings in 1992. We believe that this action enhances our al-
ready strong commitment to assuring consumer representation in the NAIC model
legislation process.

The NAIT Long-Term Care Insurance Task Force currently is working in several
important areas. Perhaps the most importantproject underway is the development
of model standards for nonforfeiture benefits. For almost two years, the Task Force,
with the assistance of an actuarial advisory committee composed of regulatory, con-
sulting and industry actuaries, has analyzed the benefit and price effects of includ-
ing nonforfeiture values in long-term care insurance policies. This month the Task
Force received a final report and recommendations from the actuarial advisory com-
mittee.

After hearing the report and discussing it with interested parties, the Task Force
indicated a preference for a mandatory nonforfeiture benefit based on a shortened
benefit period approach. Under the shortened benefit approach, long-term care in-
surance policyholders become vested for increasingly longer periods of long-term
care services as they pay premiums. If the policy lapses, instead of losing all his
or her equity in the policy, the policyholder is eligible to receive a portion of benefits
provided by the policy if he or she ever needs long-term care services. For example,
if a policy provided five years of nursing home benefits and a consumer paid pre-
miums for ten years and then lapsed the policy, the nonforfeiture benefit might pro-
vide the policyholder with two years of nursing home coverage (at the full level of
benefit provided under the policy).

Before making its final determination on nonforfeiture, the Task Force asked the
actuari .1 advisory group to provide cost estimates of several different variations of
a shortened benefit period nonforfeiture benefit. The Task Force intends to adopt
final standards later this year.

Another major area of focus for the Task Force is development of standards on
premium stabilization. As we discussed above, the information available to insurers
to support pricing decisions is limited, leaving consumers exposed to the risk of fu-
ture rate increases. To limit this risk, the Task Force is considering methods of re-
stricting the future premium increases that insurers may request. Exposure of a
model standard is anticipated in September or December of this year with final
adoption early next year.

At its recent meeting, the Task Force also exposed for public comment several
proposed modifications to the NAIC Model Standards. The proposed provisions
would (1) establish standards for associations endorsing long-term care insurance
policies; (2) require insurers to reinstate policies that are allowed to lapse because
of the cognitive or mental impairment of the policyholder; (3) permit policyholders
to designate alternate beneficiaries that must receive notice from their insurer prior
to termination of a policy for nonpayment of premium; (4) require insurers to notify
policyholders that premiums may increase and (5) prohibit insurers from using the
term "level premium" unless the policy in noncancellable (i.e., rates are guaranteed
not to increase).

Other items on the Task Force agenda for 1992 include:
* Strengthening the model provisions against post claims underwriting,
• Developing model standards to assure that existing policyholders have an op-

portunity to "upgrade" their coverage;
* Developing model standards to require more consistency in insurer methods of

determining benefit eligibility;
* Evaluating the effectiveness of the NAIC long-term care loss ratio reporting

form;
* Considering increased regulatory standards for certain group long-term care in-

surance policies; and
* Updating the NAIC's long-term care insurance buyer's guide.

ASSURING CONSUMER PROTECTION

Need for Public Policy
Designing appropriate standards for long-term care insurance products is made

more difficult for regulators by the absence of an articulated public policy about how
society should meet the long-term care needs of its citizens. The long-term care in-
surance market began in earnest with much fanfare about seven to eight years ago.



Medicaid, a welfare program, was and is the only public response to long-term care
needs. Public policymakers and consumers alike viewed long-term care insurance as
an alternative to impoverishment and a potential new financing source. Many also
saw expansion of private coverage as producing potential savings for Medicaid.

More recently, policymakers, academicians, and advocates have focused on the
limitations of these products. Many would argue that all policies should provide
more comprehensive coverage, including longer periods of coverage, extensive home
care benefits, inflation protection, and nonforfeiture values. They believe that more
comprehensive coverage, available to a more limited number of consumers, is the
appropriate direction for this marketplace.

In developing Model Standards, the NIC has seen its role as balancing the needs
of consumer protection and market development. As standards were developed, con-
sideration has been given both to consumer needs as well as to potential effects on
availability of products and their affordability to consumers. Since consumers have
no real alternatives (except impoverishment), we have been concerned about pricing
the product beyond the reach of moderate-income consumers. As this market ma-
tures, however, policymakers (including regulators) must make decisions about
whether minimum standards should emphasize affordability or should push insur-
ers to develop much more comprehensive, but less affordable, products.

Federal Legislation
Several bills to create federal standards for long-term care insurance have been

introduced in the Senate, including S. 846, introduced by Senator Pryor, S. 1693,
introduced by Senator Bentsen and S. 2141, introduced by Senator Kennedy. Stand-
ards for private insurance also are included in several more comprehensive long-
term care bills, including S. 1668, introduced by Senator Packwood and S. 2571, in-
troduced by Senator Mitchell.

Each, of these bills would establish important consumer protections for long-term
care insurance purchasers, albeit in some cases at the cost of higher premiums. In
most instances, the standards contained in the bills reflect the current NAIC Model
Standards or address areas, such as nonforfeiture benefits, being considered by the
NAIC. The NAIC applauds the fact that in most cases these bills would call on state
regulators to implement and enforce the standards created. The NAIC also applauds
the provisions in these bills that look to state regulators, through the NAIC, to de-
velop the model regulatory provisions to implement the standards contained in
these bills. This recognizes, we believe, the experience and commitment that state
regulators have demonstrated in developing meaningful standards for this product
as it has evolved.

The NAIC has several concerns, however, about some of the provisions in the bills
that have been introduced. Our first concern relates to the "look behind" authority
that would be granted to the Secretary of Health and Human Services in several
of the bills and the dual regulatory structure that would result. These provisions
permit the Secretary to directly regulate long-term care insurance policies even in
states with approved regulatory programs for long-term care insurance regulation.
This type of dual regulation would confuse jurisdiction over enforcement of long-
term care insurance standards and leave consumers with questions about where to
go for assistance. It also could lead to confusion about interpretation and application
of legal standards, making it difficult for consumers and insurers to rely on the deci-
sions of state regulators and courts. We would recommend that the "look behind"
provisions be deleted. These bills already provide the Secretary with sufficient au-
thority to ensure enforcement of long-term care insurance provisions through over-
sight of state regulatory programs.

We also are concerned that one bill, S. 2141, would establish an independent fed-
eral commission to develop the regulatory standards to implement the bill. We be-
lieve that the development and implementation of insurance standards must be left
to experienced state insurance regulators. As we demonstrated with the standards
for Medicare supplement insurance developed by the NAIC pursuant to OBRA 1990,
state regulators are willing and able to construct and implement a complicated regu-
latory framework in a fast and efficient manner through an open and participatory
process. Equally important, the experience of state regulators ensures that the regu-
latory provisions developed will be both meaningful and realistic. In addition, we
believe that states and state regulators will be much more wiling to accept and im-
plement regulatory standards that they have developed. For these reasons, we
would urge that S. 2141 be amended .o give state regulators, through the NAIC,
a greater role in establishing the regulatory standards to implement the bill.

An additional concern relates to the administrative burdens on state insurance de-
partments that could be caused by some of the reporting and disclosure require-
ments contained in the bills. While we understand that enhancing standards for



lon- term care insurance will necessitate that more resources be devoted to the
tasj some of the requirements may be overly burdensome. For example, several
bills would require states to report to the Secretary about any enforcement issues
not resolved within thirty days. State insurance departments, like all government
agencies, have limited resources, and staff devoted to reporting must be drawn from
direct enforcement and other consumer protection functions. If these bills move for-
ward, we look forward to working with members of the Subcommittee in designing
reasonable reporting requirements that permit an appropriate level of oversight
without unduly burdening state insurance departments

Finally, we also have several technical comments regarding provisions of these
bills. We will happy to discuss these with you and your staff when appropriate.

CONCLUSION

The appropriate role of long-term care insurance in meeting the financial heeds.
of consumers must continue to be a topic for discursion and debate at both the state
and federal levels. For its part, the NAIC will continue to closely monitor this mar-
ket and move to address new issues or problems as they arise.

Thank you for inviting me to present the NAIC's regulatory approach to long-term
care insurance.
Attachments.

RESPONSES OF MR. MCCARTNEY TO QUESTIONS SUBMITTED BY SENATOR
ROCKEFELLER

Question No. 1. Does the NAIC support tax incentives for long-term care insur-
ance? Would such incentives target long-term care assistance to the richer elderly
at the expense of the low-income elderly who are left to fend for themselves?

Answer. The NAIC has no position on tax incentives for long-term care insurance
ard has not considered the implications and distributional effects of providing such
subsidies. Given that long-term care insurance is primarily an asset protection prod-
uct at this time, it would appear that any subsidies wouldprimarily bene ,t individ-
uals with assets to protect.

Question No. 2. Have any insurers offering Medicare supplemental insurance gone
out of business because of the changes adopted by congress as part of the Omnibus
budget Reconciliation Act of 1990?

Answer. We have no indication that any Medicare supplement insurers have gone
out of business due to these changes. We believe that a few insurers may nave
stopped offering Medicare supplemental insurance, but there appears to be a viable
market for this coverage in each of the states.

We must point out, however, that consumers and insurers continue to face several
difficulties relate -d to Medicare supplemental insurance because of Congressional
failure to pass technical corrections for the Omnibus Budget Reconciliation Act of
1990. Perhaps most serious is the overly restrictive non-duplication of coverage pro-
vision enacted as part of OBRA 1990. The revised non-duplication provision not only
effectively bars the sale of more than one Medicare supplement policy to a
consumer, but also prohibits the sale of any new health insurance policy to a Medi-
care beneficiary if the sale would result in duplication of any other health insurance
benefits. As strictly construed, this provision prohibits the sale of a Medicare sup-
plement policy to a beneficiary with a long-term care insurance policy or with re-
tiree health benefits, no matter how minor or incidental the resulting duplication
of benefits might be. Some consumers have had difficulty purchasing the Medicare
supplemental coverage because of this problem. There are other technical problems
with OBRA 1990 as well, including the effective date of premium refunds. H.R.
1555, passed by the House last December, would address these problems and we
would urge its consideration by the Senate as soon as possible.

During the hearing, we also offered to provide detailed charts which describe the
progress states have made in enacting the NAIC Model Long-Term Care Insurance
Act and Regulation. Those charts are attached.
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Rwceiaon Reporting Requirwaint No provistion

Seande&d for Home Heoth Care No provision

Owe of Inflation Protection Yes

Requiremmt for Application Forms aM Replacement Notces Model language before 990
am arndm ents

Repoting of L"sRates No provrision

Agents Licensing Requrements No provision

Reserve Seahrd for Accelerated Life Pr4u.ct No provision

Los Reties Loss ratio of at least 60% for aU
policits, use mod4l criteria fto
evaluation

Filing Requirement for Out-of-StueG Group Policy Ye

Filing Requiroratn for Advertising Prior approval of all advertisng

Stan4ads for Mvkeung No provision

Agert Shall Make Effort to Dcennmut Appropriateness No provision

Replacement Polcies Must Not Hove Preexsting Condion Limsi No provwson

Sandard Format for Osthne of Civo& Model format

Shoppo"s Guide Must deliver Buyer's Goadt
watched to reulaton

Penalty Provison No provISon..

Liimts on Compensation of Agents No provwson

Mwscllaneos Eitpect draft Iota this year

Copyrtght 14AIC 1I92
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cis optlaoiso(l~o) 9L 5o# 20o 1lot. 2012.i10
(1"90)

Dowa on Moel " Y"

A40pted Model1 Low? Tooye

.... aa P- Uci. an Ostated e .wble 1oel ipgialge Model language

PftvWdo for Cogbouoiim and Cowealon Model language Model language

hirvisin for DismeUtavuwe and Replerso st Noeproviiace opois

Pholbtlft of Agaired Age o Duntiman Rting No provia i oo provii'n

Problee Post-Ckiw LnderwrWig Model language No provoaon

Re.won porr g.e R meem Modellonguag No provian ..

aeindordio for Home. Rel*& Care Model language Model langumge

Offer of Ifltl n Protection Mos gof m ,d ]lagua M otOfodel language

Requirement for Applicsan Forms and Replacoment Notic.. Model language before 1990 Model language before 1990
amendments amendment

Reporting of Lap.. Ra.i. No provison No provision

Ag t iceid g Requremu No proviion No provision

Reawve Swarrde for Accolerited Life Products Model language Model language

Loss Ratios A least 60% for individual At leas 60% 1"ra io for
policieW. lo" rato. in irndividual and all direct
model criria for evaluaton reponse p*1ici4a um min.e

model critera for evaluation

Filing Requieoent for Out-of-Stto. Oroup Polcy Yea Yes

Filing Requiremen for Advrtisin-g No provision No pviLoon

.andards for Marketing No proviso on Statutory iuhority to adopt
regulation

Agora Siall Make Pffort to Dowt" ina Appropriateness No prosion No provision

Replace en Policie Must Not Him Perexm rig Conditon Lim i No provision No provision

SoLndrvd Format for O , luo of Coverage Model forma Model format

Shoppor's Ouide No provision No provision

Penalty Provi si No provision No proviion

Limits on Comtpensation Cf Agenis No provision No provision

Mislne~llo ,us

Cop, ' iH NAC 1992
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STI AADOFT7OMU Op Lo -T3RM CARz Ust REGIUATION 15OVZlOJ

04 1 I760 &.1-41-1 to 1.4341 It 1-3)9.W11 -19.IS

111" an odel? yes Yea

A4epWed Meal LewP Yea Yed

Wihdaul Policles we Ovaramoed Raeowabl Modaugqe Modal lao'age

Provision foe Corinust io and Coveria Mot provlde. bu no ,midud POdal la age
specified

PftvWi for DJntirammce ard leplamant Noproveiam Model language

Prohibiion of AainadAgo orDuatio Rinseg . No provion No provia

Prohibits Pot-Clams wrdervt.n No provision Modal niguage

Rwcimfson Reporting Requrement No proiion odal language

StesrdA for Home Health Care No provision Model lanuge

Offer of I tion Protection No provision MoA of mode l si guage

Requirament for Application Forms and Replacement Notices Modal language lafoe 990 Modal liguage
amerdmens

Reporting of Lops. Raes S ,toteory authority o adopt No provison
regulations

A nts Licesmg Roqamens No provision No provision

Resrve Stanerdis forAccelerated Lifl Pirodctae No provision Model luguage

Loss Ratios At leas 60% los ratio for At leas 60% Ilos ratio for
individual policies. usa model individual policies, use model
creeria for ealuat on critrm for evaluation

Filing Requirom at for Out-of-Stea Oroup Policy Yes Yes

Filing Requirement for Advorisng No provuon No provision

Senderde for Merkating Statutory euthrnyto adopt Model language
regulation

Agen S tl Make Effort to Determine Appropriateness No provtLs.on Mode l lanmJage

Rep lacement Policies Must Not Hove Preexisthg Condition Lir it No prmvsion Mode I language

Stdewd Format for Oline of Coveage No provision Modal 'ormst

Shoppw's Guide No provision Model shoppe's guide or others
apec ified

Penalty Provision Cit.a to model lagu go Nn o provision

Lie its on Compensation of Agenrt Frs yew compersai on no No provision
m ore then 200% sec nd and
succeeding yous, by statue

Miscellaes Return of prmrsim provisron

Copyright NAIC 1992
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Cop yr aghtNA IC t9929

%~Z. J

C". * 40-437 (INWI"2) leg. 1780(IM7.;om&
304.17-312o 104.17.313

Ab$.d Model Low? Tos Yes, In 1992

koivIsl Pois an Guamas etnewabl E~asr ionofeaodel No
languae. owe buief

reisim for Continuation and Coavwsoo No proviaen UsshasmirmMrarwe prosiaon
istaate

Provimsi for Discorgiraene end Repl~cuaeri No provisioni No provisions

Prohibkm of Amaisd Age or Daion Rat ig Noprovisio No provision

Probits Poet-Ciskes tn~wraong No provision No psovudon

Rssoimeon Reporting Requqaonto No pmovi* on No provision

Stedads for Home Health Care No provision Statt i vqu res offering horns
health cams policies and contains
tqoreorAis

Offer ofnflation P-otcion No provisiona No provsion

Requinment for Applicea~ion Forms and RepLacom snt Notices Sim alar to modal language Urn rules for health insurace
riplecemeat in 12,V60

RoporiN of L"~. Rates No provision No provision

AgesLicensing lequramars No proiion No proio

Reserve Sandards for Acts lerated Life products No provisiono No provison

Los Reaos Losos rato of a least 55% for Anticipatd lows ratios of a leA
individual policies 80% fat 50% for idividual policis
group polxact

PFlvag Requwemron for Out-ofasit Orotap Polacy Pra, Approval Of 411ipoIiaoo Puior approval of all poli s
uiauuied by talute roqueed by staiAs

Filingkequrrero for Advorioeg No provismn. No provision

Sandw& for Mwarig No proisiona No provision

Agert Shall Make Effort to Doaonoarae Appr ootness No provision No provsa on

Replacement Po lacis Mume Not Have Presuutisrg Conditton Limit. Yes. trploc sog same No provision
company'spoicy'______________

Standard Porooea for Oaulaoo of Coverage No prov==or Not bad on NAIC model

Shoopp era Cu ide No prmaton Sts toai o rqu iree Cornomnis-
8a'mir to repare and

__________________________ ________________ ____________________ updateadb.annusally

1cenally Provaaaor No provaaoso N o p to vioon

Lia its orn Compsaon of Ageru No provatlon No povison

miacellaneoua Must advrtw. availeailityof
C~vaog yoarly.NAlCcuaann

_________________________________________________________rtguletion wall bc cromulgtd
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MAT AlnOMOF LOVO-T5R1CMX n*WC2UGOAIOM41OVEO

AAWdM6 oYet Ne

N*A dwb uaklil0 OOaWeed ILrAeWabk Alpolicies nmbe guaietee
Psnewabs for lie

hovwaefom r Contiroaaeior ant! Convein Mua pruido, not bamed on
model

PfovW~oe For Diwatiuuece and Replecomean Nopeasiori

Pleibin of AlAlnd Age or Duraionrta Rin g No provision

holeibits PoisCha Undewnwi~r Model language

Rescieson keponing Requifrement. ModellIaguege

Swaddufor Home Healti Car Yes. not based an model

Offer of Iflation Protection M Mo* of model0 langua go

Requir.ee for Applicationt Forms and Replacement Noticfs Model Iciptage

Reporting of L"pe Rie.ta No provision

Agar" Licernsing Req.ura No provision

Reem SandvdarAcititrad Life Products Noprovision

Lose Ratios At least 60%louuratiom for all

Po leciia use m ade I crteria for
eolaato

Filing Requiremoent For out-or-aste aroup policy Prior approval or all polio itas

required by Setale

Fisg Requirem em for Adertising No provision

Saadw do for M marketing Standards not baed an inodel

Agent SallS Make Effort to Deternasne Appropriateness No provision

Replacemeat Policies Mo* Not H ai Proeeiirg Condaor n V Model languange

SwAwned Format for Otline of Coverage Format not b seed on NAIC
model

Satoppeor's Ou ideI Regulation corLtti5 guide not
based on model

Penalty Provimnt No provision

Len iuaon Comperisation Wt Agent.. Authority to adopt regulat ion
in Statute

Mificel baneous Using NAIC model as form for Encourage rnriovatave policy
draft designs tOnteatetel incentive.

requirtis rporag of multile
________________________________policies__ _________________ Dj t

Copyrigl% NAIC 19"2

Oix:



vV-

102

SUM IAVOMlOI' OF LO?4CG.UmX CAPS fltUURAN R3GUEATON1 DVIROS

F/ Me 

O.)*po~( 
211 Code of Me. aws .50

4'* leu Model LaterP.yes

hInd~ osiPli an, Oe.,eaued kuwwahl yes

boylc4qn 1w Ceoinhwtin mid coworsio Cotateh conotinuation provisi

Pron ~ Is& Dlaewmaao and fteplacaieneu Wo pto'ee~n

Prohbitidon ofetahwne4Ago orDurtion Ruing No provision

Pftolelii Past-Cila Undwertmag No provision

Recison Reportig tequfrmeia No provision

Stadads for Home ReSAM Cars Mut provide home health tane
benefits

Offer of Inflation Protection Ye.. not model language

Requirement fw Application Fors and Replacement Notices, Model language before I "0

amendmnts

Reporting af L"gt Rate. No provision

Agens Licensing Retluitemoti No provision

RaserveStandarduFor Actihae dLfePp. Is No provision

Losw Ratios Loss rotesoaf 60% for
idtviduae] policies. 80% for

VOtiP

Fining R~quirement for Out-of-tate Group Policy Yes, ext~enuive form and rate
filng requiremts~ for all
"hic ie

Padhng Requremnent for Advenrtng No >roLmion

Swaredsrds for M okstie No provision

Agert Shell Make Effocrt to Dotemie Approipiatne. No provision

Replacemeant Policies Muga Not Have Proeeoisttg Condition Li Noproveston

Standard Formt at for Out l1nm of Coverage Requiresa "disc losirv atat em aera"

niot bssd onv model format

Shoppor's Guide No provm~on

Pen alty PtoviWon No provision

Limitsoan Compenisaton of Agents No provision

Misicellsniiowe Hearing 9/9/92, open comment May not exclude mrental and
__________________ ________________ ____ptriod follow nervous condtioi

Copright aNAIC 19"2
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S1ATZ ADO1IOJ O NG.-T3M4 CARI:UIANCR =G]INA

IL..IAJ

,L

Ck 3 S 1.oli 3o00 395S i62AAd.67442.
0 2 (ins/lJo)

9 w,,an ModsIT Ye No

Adaplod Moel Lawl Modal tad and regulaon both No

Indlvjal Policies an Out.ir.ed Renewabl Model lansge I i /.not mo4l language

Provion for Coniuati and Cenvemon Modal language No provismo

hoviaaa fW Diacontinumce and Replacemert Modal language Noproviaian

Paohibiticin of Attained Age or Duration Rtamg Modalinuuage No provision

Pohlbit Pat-Clms Und -wi iung Modal language Similawprovsian

Resissilon Reporting Roqufrmoert Model language No provision

&ards for Home. He alt Cars Model language Y"a

Offer of inflation Proion Model language No provimon

Requirement for Application Ferma and Replacomant Notices Model language No provision

Rporing of L . Rates Model language No provion

Agnts L, ensing Roquiameos No provision No provion

R e- Standarda For Acceleratd Life Prodcts Model language No provmon

Losu Ratioa At leas 60% low ratio for 60% individual 6 % goup Iwou
individal polbciu; ua model ratio
crieria for evoluan,

Filing Requirte art For Out-of-&@te Oroup Pobcy Yes Yea

Filng Raquireenr for Advertising No prmvinon No provision

Standards for Markeing Model language Yw, not model

Ager' ShIa Make Effort to Dotemine Appropriatenss No provison No provnon

Replacement Pohco. Mum Not Have Preexisting Conditon Limt Modal language No provision

Standad Form at for Otlne of Coverage Model format Yes; not model format

Sopper's Ou ida NAIC Shnopper's Ouide No provision
requ red

Penalty Pyovs .son No provision No provision

Len it on Conpairation of Agerts Tlvaee year level cormesoons Four year leval commiaon.
on policioesold to persons 65
and older

Mweillmneous Regutton defame ADL and
cogniitiv impairment

___________________________ ______ _____________ M&,m alts

Copyrght NAIC 1992
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NAIC
NrAT3 ADOWIOM OF LONG-TIRM CARR 3DtlACZ EGLATION PROVION

ci "egulla nW ,O 2(l)
9
O) UL2O 4004.100 (l91)

#Jdd ft Model? Yea yes

Adopted Model Lawl Moo Io ua"ect C aabmoed yea
wbh re*ulmm

WMdv&e2 Policies Mr QUereged Renoewabe Model language Model language

Prov'iion for Coninumaion md Convriro 4odel lauage Mode! luoguage

Provision for Dieantmimaurce and Ropleem ors tlo provamon Model I aguage

Peohbairn of Altaied Age or Duration Rtming No provison No provision

Prohibits Poo-Clais Unidarrwni Model lonpre model language

Rescision Reporting ltquirm ar Model language Model language

Srarwds for Home Hoalrh Care Mod.! language model language

Offer oflain Proecion Most of mnodel language Mom of model language

Poqiremmet for Applicaion Forsina iM Replacement Noices Mode Il language Model language

Reporting of Lap. Rates Nopro vi.... Model language

Ajarinat Licensing Requirements No prosn Yes, not model language

Reserve Swn-,dy6 for Accelerated Lift Products Mode laa Model language

Loss Ratios A team 60% los ratio for At leas 60% lossiratio for
individual policies, twe model individual police . twe model
crieria for evabuation crteria for evaluation

;%ling Requirement for Out-of-Site Group Policy Yes Yes

Feilig Requi ern mt for Advertmiig No provision No, bi inrr should retain
for 3 yews

Si&-ds for Marktirng No provmon Modl I nguage

Agent Shalh Make EffoAteo mine Appropiateneda No provison ModelIlanguage

Replacement Pobic: Must Not Have Preexusing Condition Limi No provrso' Model language

Standard Fonma for Ortlu- of Coverage Modeel fomat Model format

Shopper's Guide Requiros dtrv o y o f NAIC Requires delivery f NA [C
Shopper's Gu0e Shopper'sGuide

Penaliy Provuiion No proViin No provson

Lrit on Comperintior of Ager=. No prov'ison No provision

MiscellarA ous

Copyright NAIC 1992
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NAIC
MOM OF LoN. TM CAM DURAN(o REGULATION FROVISO?

WOUPANaleaska

Copagh NAIC 1992

Re. $A.31CI is, SA311 tol U 210 dt.46 (I "W19TA)
(1091) Dulhon CB.76 (199 1)

Dow an Mode I Ye. Ye.

Aiped Mom4. Law? Yej Yes

10hwidtul Palicies wre Ousrueed Rtenewable Model language Model language

,oviaon for Coribotion and Coversr on Model Innpiaoe Model lmpsege

Pftva le for Discotinance and Replacemenot No provision Model languoge

ProMlaia df Attained AS. or Dxauow Rang No provion No proviiami

fltu oet-C.Uro drwritin Modal lunige Modal language

Rescisin Reporting Requrqoora Model language Model langage

Suoards~ for Home Health Care Model language Model langage

Offer of Inflation Proection Most of model lan.egae MOsL Of m ,Ie largPa. g

Requirement for Application Forms and Replacement Noucos Model laiguNgo before 1990 Model language

amoendmnts.

Reporting of Lspe* Rote. No provison Model language

Agente Licensing Requremerts No provision Model language

Resewe S andard for Accelerated Life Pro&d. Mndt l 'anguo Model lanago

Lose Ratios At lea 60% I rtio for At leas 60% lossrLto for

indiviualpolicies, use model individua lpolicij.wat, model
criteria for ovskuition critria for evalakton

Filing Requirem or for Out-of-Stis Oroup Policy Yes Yes

Filing Requirernerd for Advertising No provison ModelI inrgu age

&&andvd for Marketing No prov&uon Model language

Agent Shall Make Effort to Determrne Apppriatenes No provomon Model language

Replacement Polcias Mu .Not Hae, ProxLxilg Condirn Lim No proon Model laiguage

Scanad Format for Ouiloti of Coverage Model formam Model for %at

S",o PI a'saOu Requires del lery of NAIC ReqQ res delivery of NAIC

Shopper's Ou ids Shoppor's u Ad

Penalty Provsont No proviion Mod, Ilanguage

Limits on Conpenstion of Agents No provision No provscon

Mscelreo; Am ene ron pending

*0j
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NAIC
------ rATADOpnONAoL*ONTzM CeRB fSUfAN(IJflOTON f JoVIEOm.

NOW$& Ne__ _ _pUre

0~t 617300e 6879.133 iolw~
(i1U l991)

AdQled Mode I Law? Model IawPovsins Y"i
korpoermed Into ,tPnlate

bt~div d Policies wt Oteiariteed Renewvable ModelI language

Prvisim ow Caonetinoion, and ConvAraion Mum pfrids. no specific

?ovl~m fol Discoretlmanceanmd Replaeent No praviaiian

Piro ition ofAtesned Age or Dureton Ring No provision

Prblut. lica-Ciaaaa. Undefw. ting No provision

Reecimk i Reporting Requirement No provision

Sea..rds for Home Health Cars No provision

Offer of IholloniProtection No provision

Requirement far Application Forms and Replacemoent Notices Mode) language before 1990
amendrm nts

Reporting of Lape Raw No proision

Agaru Licensing Requirments No provision

Reasee Standardi for Accelrated Life Products No provision

Lams Ratio. At loamW 60%low ratio for
individuJl policies. use -io:cl

crirs for evaluat ion

Filing Requitrment for Out-of-tat C.top Policy Yea All p4obci(, mu be filed before
,used, by taiue

Filing Requirement for Advetising No provision

Sandards for Marketing No provmon

Agent Sheall Make Effort to Dotermiine Appropriaienese No provision

Replace.-nont Policies Mus Not Have F eexixirg Condition Lim it No provision

Stw'ard Ferm at for Outline of Coverage Model act outline

Shopper' OGu de Use guide approved by
como mismonor or NAIC

Shopper's 0uide

Penalty Provision No provision

Lints oan Compen.nstion of Agents No provaion

Miscellaneous Heoring 9/14192

Copyrigh NAIC '9S2
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NAIC
STATE ADO1rIO1M OF LONG-TERM CARE 4SLURANCZ RGIULAYION ?ROVIWOS

New erf.y New Mm k'

Cib H 11.4-34.1 to 11.4-34.13 Plainnigto dit
,

(1989)

Bued Mode ? Yes

Adopted Model Law? Soe of model law in clded in Yes
NSulItio

Individual Policies an Ocoerwi.ed Renewable Model lmguage Requiredbyaetuto, not
model lWWgz*

Pro,,ioe, for Caninumtion and Convvaon Me4l lmguage

PrmviWon for Discora'umswoe md Replacamert No provision

Proboibitioe or Ainuned Age or Duration Rating No provision

Prohibits Poe-Claim Undewriting No provision

Rescision Reporting Requirm er No provision

Standard for Home Heah Care No provision

Offer of Inflaion Proction No provisio

Reoeroment for Appacartin Forms and Rep acem ent Notices Model language before 1990
a uoendments

Reporting of Lopm Rato. No proviacon

Agetas Licernsing Requemirer" No provison

Resv4. Standard for Aeteltratad Life Products Yeto; use itodards f or
individutil health policies

Loo Ratio a uaranteed renewable 55%.
noncuUcilabk 50%

Filing Requirement for Out-of-State Oroup Policy Yes Yes. n statute

Filitg Requrement for Advertisitg No provukion

Stand ards for Markoing No provision

Agen Shal Make Eff ort to Determ ,ne Appropreteness No provision

Replacement Polciw Must Not Have Pree xcotg Condition Lim 9 No provision

Standvd Format for Ot tne of Coverage Model format

Shopp a' Ouide No provision

Penalty Provision No provision

Limit an Compention of Agent.s No provision

Mlellane sos

Copyright NAIC 1992
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N&IC

STATZ ADOTIOM OF LONG-TERM CARE U8URANCS REGULATION FROVISOM

NewYork Nortb Cerolln

Ci Reg. 62 (l99Z Oh. 12if 100 1 to 1016(
19 9 0 1

1991);#0555

{(19/992)
used ean Modef? Paially Yes

Adopted Model Law? No Yes

" "alv&ud Policie are Ouart",ted Renewabl Mut be guanteed renewable Model Ilnguage

Proviiaon for Continuat md Conersoe Yea, not model lnguge Model language

Prviain For Dicontmane and Repl-einer No provision No provisi

Prohibition of A sined Age or Duration Ratig No provWon No proviaon

Poohibiis Poat.Claiaa Undwammng: Mostly model language Modal language

Re.cission Reporting Roqlrm art Model language Model language

Standards for Home Healt Care Yes, not model language Model language

OffWer of Inflation Prote tion Mom of model language Mom of model laruage

Requirem et for Application Ferm ad Replacement Notices Model language Model language before 1990
amendments

Repotng of Lapse Rates No provisioa No provimon

Ag nts Lcensilg Requiemernts No provision Lkor-o for Medcare
S.ppl-m,,nt and Long-Term

I Care in licong ,tatte

Rueri Standards for Acceolreted Life Products No provision Modal language

Los Ratio& 60% loe ratio agas 64 md At least 60% loou rati for
below, 65% los ratio ag s 65 individual polbi, 75% for
and above for all policies group, us* model creri

for evalation
Filing Requirem ar for Out-ofSate Group Policy Prior approval of adl police is Yu

required by sitat

Filing Requrenera for Adverting No provison No provision

Standard for Markeing No provision No proviion

Agent Shall Make Effort to Dotrm m',e Approprietaness io provision No provision

Replacem ent Polici s Must Not Have Preexisting Condsion Limt No provmion No provision

Standard Format for Outhne of Coverage Model format Model format

Shtopper's Guide No provision Ho provision

Penalty Provision No provision No provision

Lin it on Com pensiton of Agent" Firt year and renewal c omm is Replacement policy may pay
stons subject to approval. only renewal comm .sions
renewal commaostonornusi be n lets bne fitl beu a
even for reasonable number of
yews

Miscellaneous Provisions for kng-term care Coordrnation ofbenef As
nursing home. and hone tare permitted between true poup
insuran a, includes non- LTC police only
forfeiture provision

Cop y4fh NAIC 1992 17
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NAIC
STATE ADO1TIOM OF LONG-TERM CARE ISURANCH REGULATION FROVIIOM

North Daka O1
Cis 45-0 50 to 4,5-06-05-09 Mo&npmdin

(19t81990)

Domedanmotleff yea e

Adopted Model Low? Yes Yes

n"4 i - Poliies ane Ouatand Renewable Modal language.

Pfrviaion forCor uatin and C-merion Modal language

Pioevision hor Discontinuancec and Raplaica eacr Noa provia on

Proibition of AuttnedAge or Duration aing No provision

Pro ibi. P.o-Claims Unrwriting Model language

Rescission Reporting Requirement Modal language

anddia har Home Health Car Model language

Offer of Inlaton Protection Most of model Language

Requremment for Application Forms "d Replaem ant Notices Modal liguaga before 1990
aondments

Reporting of Lapae Rae No provision

AgerUs Liconsing Requiremerts No proviion

Rosve Standards for Accelerated Life Pmo6u NoprvLiion

Lows Ratios At least 60% loss ratios for
individual politie, use model
criteria for evaluaion

Filing Requirament for Ou-of-State Group Policy Yas Prior lpr oval of a]l policies
required by statute

Filing Requirement for Advert ising No provim on

Standards for Marketing No provision

Agent Shll Make Efort to Determ ine Appropriateness No proviion

Replacement Policies Muat Not Have Prearsirog Condi on Limi
t  

No provison

Standard Format for Outline of Coverage Model format

Stioppr a Guide No provision

Penalty Provision No provision

Limits cn Comperuetion of Agents No provision

Miscelbaneous Regulaion pending Ls current
NAIC model

Copyrigh 14AIC 1992
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NAIC
S TATE ADOPTION OF LONG-TERM CARRE MIANC( REGULATION FROVSIOl

_______________________________Odta. OreltU ...

Cis leg. 365:10-5-40 (1939/1992) Reg. 36-52-500 to 836-524645
(199 11992)

Buedon M0617 Yea Pialy

Adopted ModeILow? Yes Y"s

hdvideil Polici aus 0ugetd Rienewebhl Model language No provision

Provision for Coitiousliesi and Conersion Model language No provi~si

Ptovisiot for Diactintiece and Replacement MadelI language No pboeeaon

Prohbiion of A ,lned Age or Durtion RIling No povimon No provision

Polhbiw Post-Cleals Undrwriting Model language Model language

Rescison Repning Requiement Model lenguag: Model language

Sesidvd fot Home H eulif Care Model language model language

Offer of Inflatice. Protctin Model language No provision

Requeement for Application Forma and Replacement Notacei Model language Model language before 1990
ame ndments

Rporting of Lqpm iR Modllangu ge Nopo vision

Ageris Licensng Requrm ents Nopravimon Noproveaon

Reorve Standards for Accelerated Life Pro&uct Modal language Mom of mod' language

Loss Ratio At leas 60% to. ratio for At lest 60% to" raeti for
individual po i,e.use mode mdiivi ual pohiu. uae model
Cr a a for evtluatin citeria for ovlustion

Filing Requiremerit for Out-of ate Group Policy Prior approval of oll forms Statute requires prior approval
of all forms

Filing Requitem or for Advotoisig Model language No provtion

Standards for Mrkerng Model language Model language

Agent Shall Make Efforito Determinve Appropriateness M0del language No provision

Replacem nt Policte Must Not Have Preexitig Codion Lim it No provision Model language

Standard Format for Outline of Coverage Model format Model form at allowed, Oregon
designed own format

Shoppwr Guide Requirtmen o deliver NAIC Dings guide approved br
Shoppers Guide comm issioner

Penalty Provasion Penalties in gtlut No provowaon

Limits otn Co npr.satioton of A gents No provision No provision

Miscellaneous Includs provisions in Standrds for ADL. rules for
emergency rip that will expire rate ilings wtoh actuwial
July 15, 1993 unles approved memotrandume; experience
by the legislature prt or to tlat rc words
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Cke No actiontodate Reg. XLW (198911990)

Owned an WWII? yea

Adopted MadeI Low? No yes

' dvioo Polka awe Ouamrreed Renewable Model language

Pov1aon for Cont inutn and Converson No povsion

Provimam tot Discontinuanoce and Replocament No paovisat

Praohbidon of Atained Age or Duration *ing No pmviion

Prohibi Poo-Chime Underwriting Mode Ilguage

Roesineon Reportng Requirement Model language

tulmardi for Haone Heth Care Model language

Offw of InflaLion rotction Moo of model lau guge

Rquieet for Application Forms and Re.placemue Noticos Modal language before 1990
amendmnta

Reporting of Lan P .e No proviion

Agoras Licenhsing Requieroeorm~ No provision

Reserve Standards for Accelerated Life Products Model language

Loss Ratios Atl N&A60% lW ratio for

ndividuJa polcie. use modul
criteria for evaluation

Fil g Requirement for Ouk-of-State Group Pohcy Yu.i.f olor nals' laws not

ubs;nt;asaly azilau, policy

approval required

Fijing Requimer for Advertising No provision

St,'"ord for Maketing No provisn

Agent Shall Make Effort to Detw= ire Approprwotene No provt.mon

Replacement Pohcio Mu a Not Have Proexting Condtion Ltuit No provston

Standard Format for D.tline of Coverage Modol format

Sho pp a u Gide0 No provision

Penalty Provision No provumon

Lim its on Cornpe noatton of Agents No pro vim on

MLcellaneous
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FrATK AJDOT[OM OF LONG-TBRM CARE 3?URAN( RErGULAON ?ROVImOJ4

"Cie l0 69-4 (1989) 2 0;:2 1o to o20:0621:o09

Based anModel? Too No

Adoptd Model Law? Yu. Yea

kividijal polices an Guaranteed. Renewable Moel language Yea. by' stte regulation
provides for cionally
renewable polices

Prviion for Conminuatio ani Conversion Mo4da Imlguage No provsion

Proaision for Diconwwmauce md Replacemno No provision No provisin

Prohibition of Ataned Age or Du.ti.n Rating No provision No proviaion

Prohibits PositClaim. Underwriting No provinoin No provision

Rscimion Reporting Requiremen No provision No provision

Standrds for Home Health Care Provides for home cars, stas No provision
icludes option to pay nursing

hom bnuefa for home cars

Offer of Inflation Protoetion Yes Ya

R q rem mt for Application Forms a&d Replacement Notices Referencea reguation control- No proviion
ling haa&Ith risyTWcI

Reporting of Lapse Reis' No provision No provison

Age ts Licening Raqu ear u n a No provision No provision

Resirv Starddar for Accelerated Life Produca No provision No provision

Loss Rati o At laji. 60% low rai o for Indil&ul policy 60% group
idividual polies, use model 75%loarato
criteria for evaluation

Filing Requreme nt for Out-of-Sia e Group Policy Yes Prior approval of a.l poluK i$
required by "Miiue

Filig Req, irement for Advertig No provision No proviston

Standards for Marketing No provision No provision

Agaer Shall Make Effort to Determine Appropriatene.s No pro vislon No p rovisuoi

keplacament Policies Mu Not Have Precittmig Condition Ltm it No provision No provision

Standard Format for Outine of Coverage Model formal No prvimin

D'Iopper's Guide No provision No provision

Panalty Provialon No prov mon No provtion

Lmits on Compers tio of Agets No provision No provision

Miscallaneous
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S"ATE ADOTIO' OF LONG."R CARE BINS UR REGULATION PROV1SW1OS

Tesmsae Teua
Cka Oe.0780.l-61 (1992) 0 331001 o 350(l990II992

Bed "a Mode l? Yes Yes

Adopted Model Low? Yes Some of model act icluded in
reguilationt

Indliviail Polkisara, Oarie d Remwbk Moml'urtg Ye

Provision far Continationo ed Coniveon Model language Modelluiguage

Provion for Discontinuomce md kepla.mert Noprovianr Model Implagge

Prohlbion iof Asamnd Ageor Duration RatinS No proviion No provism

lrhibis PoI-C- ia.s Und'writing Model lguage, Mode I anguage

Rescission Reportsin Requseirmnt Model language Model leguage

Setiartds For Home Hoaih Cars Model language Model Im auge

Offer of lnfl n Protection Mom of modei language Yes

Requirement for Appli atioi Forms sa Replacemnt Notices Model latguage before 1990 Model language
amendments

Reporting of L"e R te No provison Model language

Agent Licerming Requirements No provion No provisor

Rueve S oarda for Acce lrt4d Life Pro ducta Model language Reservoi squaird occ ocding vi

mihod acceptuce to Boad

Los Ratieo At los 6 % loss ratio for At los 60% los ratio for all
individual policies. Le model polictu. use model cntortan for
crteri for evaluation evaluation, requi rj acitbral

memorandiox

Fil Requremert for Out-of- ,Stat Group Policy Ye Ye, all forms filed for approval

Filing Requiro era for Advertising No provison Ye, file 60 days be fore use

Standard for marketing No prov o Model language

Agent Shall Make ffortto Determme Appropriaeneus No prvis ion No provsion

Replacemr t Policiae Muod Not Have Preexis i Condoion Ltr, No provision Model rlangu ae

Standard Format for Osltnhe of Coverage Model form at Model form a

Sloopper's Guide No provmon NAIC Shcper's Ouide requi d

tinil one developed by dept

Penlty Provision No provision No provmon

Limits on Compeneetion of Ag.erts No provision No provision

Ms cellan.to" Conrterooeadability standards
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STATE ADOPTIONS OF LONG.TKRM CARE IMRANC RGULATION PROVJSIOM

__k Verwn

Cite Rog. R$40-148(1992) Rogelation).l (1991)

Be oan Model? yes year

Adopted Model Law? Yea ye.

Individual Polacesaree earameed Renewable Mol i p .age Model language

Phovimori for Cotmuienuon md Converon Model liaguaqe Model language

Proviaiun fr Dims unesa e md Repl.cment Model lmguage Model liegaeg

Proluiltion of Auned Age or Duration Rating Model lmguage No pro tici ..

haho-b"ie Poet-Chtia Undewriting Model language Model Iltguege

Rescission Reporting Reqterme'st Model language model languege

Sdsyde for Home Heah Care Model language Model lnguagi,

Offer of Inflation Protection Model language Mo of model language

Requirement for Application Forms and Replace mt Notices Model language Model language

Reporting of L" Rates Model language No proviaion

Apr% Licensing equremients No provisi on No provisions

Res.rv Seanduds for Accelerated Life Producu Model language Model language

Los Retica At les 60% lo ratio for At los 60% lcwraio for
individual po io. we model individual pokcie, use model
criteria for evaluation teria for evaluation

Filing Requireient fr Out-of-te Group Policy Yes. in eute File for prior approval

Filing -oquireomst fo Advertaing ModeI language Mode I la guage

Surnaid fr Mrke ing Mode l nguage Model laguage

Agent Shall Meke Effort to eterrnin AppropriaLot m Model language Model latiguaga

Rep cement Pobciu Must Not Have Preaxisini Condition Limit Model language Model language

Standrd Formel for 0oalme of Coverage Model fcr.rnat Form at available from
dapartim ant

Shaoppar Guide Yes, laqu ar nt to de liver Delrvary of guide approved by
NAIC shopper's guide comm "aoner; comm Lasinor

has approve d NAI C m odal

guide

Penalty Provision Model language Yes, io steaut

Limit on Co mpe"rtion of Ageris No provision No provision

Mac1llargnous Effective 1111192

Copyright NAIC 19)2
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8rATE ADOTrOM OF LONG-TERM CARE 115URANC( REGULATION PROVISIONS

Cko Reigat 40 (1992) 284.54. 10 to 24-S4.900
.... ... ... Admin. Lissi ' 1990.23l (1"99)

Based an Model? Ye No

Adopted Model Low? Yes No

Indiv'i&oe Poleciea as Qotanteed Renewable Model Imaqe AU policies are 'u'nutod
reneweble

roviaan for Continuation and Convwon Model Iml oge No prv-iaon

Provionfor Dicontuamc, d Roplaceome't Modl1 lupasg, Noprovmon

Proloition of AvairndAge or Duration Roting No provision No proviso on

Prohibts Post-Claims Undwrwrititl Model language No proviaon

Rescisson Repeamg Roqukomer Nopravimian Noproviaeon

Stdrrds for Home He" Ca e Modellanguage No provision

OHr of Inftion Protectice MoU of model lan-uage No provion

Requirement for Application Forms and Replacem e NotLics Model language Use notice for accident end
icknea iarmce

Reporting of L"p. Rates Model language No provision

Agent Licening Requira er No provisio No provumn

Reserve Sutdards for Accelerated Life Products Model language No provision

Los R.atioa At eas 60% loss ratio for Lou ruat.i adopted by
individual policies. use modal reference, et 1ast 60% for
critia For evaluation; swote individual policies , group ratio
requires actua ial certification vAries by size t F

Filing Re qutiroent for Out-of-State Group Policy Prior approval ofa p olicies Prior approval rrquir'm sit in
general dability statutes

Fil;ig Requiremenr for Adoertiaug Mode language No. but follow steadardr of
he al2h adv rtaing regul aion

Standards For Marketing Modl I language No prmvsir

Agent Shtill Make Effort to Determine Appropriatenes Model language No prvioon

Replacement Pobctew Must Not Have Preexisrng Condaion Lima Model langutge No provimor

Standard Format for Outline of Coverage Model farm a Daclos"ze form, t based aen
NAIC form .t

shopper's Guide Delvery of guide approved by No provimon
comm .Lsiono. c omm isioner
has approve d NAbC m odoi

.. .. lpd t._

Penalty Provision No provision No provoion

Limits on Compenmation of Agents No proviion No provison

Mwellaneous Lo f unfair or deceptive acts,
no exclusion for mental or
nervous .nditin pr.m itted
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CAe f 114-32.1 i2 14-32-24 6 INS. 3.46 (I"!)
pndig (19) INS. 3.455 (1" 1)

iesd an Mode? yes Patielly

Adopted Model Law? Ye" No

"diividool Polks em Ouvangeed Renewable Ye

Prviain for Colan- stion and Ctevarin Yes. not model lIsnpgge

hPovilan fr DIoctiaenuce and Replacemet Yee

Ptolubition of ANsined4A goor DunUoan R in g No provision

Peohibi. Pout-Cleea LM wriTing Sim ilier to model language

Rescssion Reporting Requkement Y".

Standard fo r Home He*M Care Ye

Offo of Inflation aocti.n Sirer to model language

Requimmt for Application Forms &M RepLacment Notices Requimd. but no format
qapc ified

Roporung of qI" Rtes Yes

Apraa Licensing Reqairmeont No provisaon

Reserve StaMu d for Accelerated Life Producu Model language

Laos Retios At tam 6S% fo individual
policies and group mail order.
75% for the grop, actuaial

ceortific aion required

Fli ig Requirer aei for Ott-of-Stto Group Po licy Yes, in staiti Yes. in asatoe

Filig Requirement for Advertising No provision

Standard for MorketW Semikttomodel language

Agpor Shall Make Effort to Determine Approptihnen Mod. language

Roplacem ant Policies Must Not Have Preexting Condition Lim it Moda languagee

Standad Format for Outine of Coverage Preocribe fonmat not based on
NAIC model

Shopper's uda Shoppers Ouide requced. not

NAfCmodol

Penalty Provisone No provision

L orn Compensation of Agens Firm yow omr me t i tied to
400% of second ndsucceedeig

Miscellaneous Comment period ends 9, 11/92
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___________________________ vEntal TOTAU

C40 Co.. ,oCVII(1990)IOwaed an odelt Yes 30-Daaadonsoodel
6. -Paially

Adopted Modal Low? Yes

,M4 ividel Police a rm Guaranteed Renewable Mo ohlenguag e 38 .Guaranted Renewable

Peoveio ori Corsinmustii nd Cinvrsaion No provison 34 - Conaionaod
Conversion Proviion

heisim for Discntina e end Repl ement No provision 14. ,Diocas nce nd
_________________________Replacemt

Pl,,hbitioi of Aained Age or Duraion Raing No provision 2,, Contain Provison

Pirotiit , PeGClmsa Underwriting Model language 28- Proliit

Rescission ItepotigRequirement Modellongoag. 2S- Reportin Requirments

Stnards for Home Health Ca.r Model language 32-Ho,,, CanS stindda
_________________________________________2 _ __________ 2- Require bust no Standerda

Offer of IMion Protection Most of model language 31 -Req.sve Offer of
________________ ______________ inflation protection

Rquiremeu t for Applliction Form& d Replacement Noticei Model language before 1990 37 - Replacement Notices
m endmenia Included

keportng of Laps Rates, No provision I I -Rportir, Kq~if nu

Apnias Licersing Requsi a'" No provision 3 - Lakor 4ip Re4siremanis

Reserve Standards for Accelerated Life Product No provision 23 - ReRrve Standards

LauRatios At lies 60% l*" ratio For 3. 60- e Loss Ratio
individual policies, use model 10 - (thr Specified Ratio
critia for evaluation

Fil i g Requirem en for Out-of-Staie Oroup Policy Yes 45 • Filhng Requirement

Filing Roqusani for Advetiinrg No provision I I - Filing Requirements

Standards For Marketing No provision 16.- St andards for Mark at r~g

Agana St"i Make Effort to Determine Appropriatereas No provison 10 - Contain Requiro art

Replacement Policies Mu-a Not Have Preexisting Condiion Lima No provision 13 - Prlohib i Pro ei isting
Condition Limit

_ 2 - Pohoibit.if Same Companiy
Standard Form at for Outline of Coverage Model format 28 -Model Outline

8 - OtherFormat Sp cifitd
Shopper O ide NAIC Shopper's Guide 22 - Reqeire a Shopper s Ou tit

_____________________________________ required__________
Penalty Provurin No provi ion - Penalty Provision

Lititz on Compensation of Agents No provision 6-1.LmitCom M WAoir

M isc ella ousI

airyatarthasas made as mai* eds Wot na crrere andcompkls poustbi. for qiseniri absat ipertii slats low. plaio tsuusl tia reguisiasdai.
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RESPONSES OF MR. MCCARTNEY TO QUESTIONS SUBMITTED BY SENATOR GRASSLEY

Question 1. You noted in your testimony that long-term care insurance is a new
product for which experience is still developing. Assuming that this market is able
to continue to grow, how long do you think it will be before this market is out of
this uncertain phase and into a more mature phase?

Answer. The long-term care insurance market will not actually mature until in-
surers are able to review the actual claims experience for some of the more com-
prehensive policies that have been sold in the past few years. Since the lifetime for
these policies is at least ten or more years (e.g., some policies marketed to younger
consumers will be in force for thirty or more years), it may be that long before insur-
ers are more secure in their pricing for these products.

Question No. 2. Both you and the GAO witness noted that at least five percent
inflation increase annually would be necessary to provide inflation protection. To me
five percent doesn't seem like a very large annual increase, given that health care
c.sts in general have been rising faster. What has the inflation rate been like over
tne last ten years in the long-term care area?

Answer. We are not aware of any good indices for gauging the general increase
in costs for long-term care services. We understand that, over the past decade, nurs-
ing home costs have increased by a little over 9% per year.

The five percent figure, which is used in the NAIC Model Long-Term Care Insur-
ance Regulation, was chosen as a conservative estimate for future cost increases ad
represents the minimum level of inflation piotection that an insurer must offer to
consumers. The estimate is consistent with Social Security Administration estimates
for wage increases over the next several decades and, given that labor is the pri-
mary component of non-skilled long-term care services, this appears to be one rea-
sonable indicator of future increases in costs. Insurers are permitted to offer higher
levels of inflation protection if consumers wish to purchase it.

Question No. 3. The GAO testimony stressed the lack of clear definitions of serv-
ices and facilities. You mentioned this at one point in your testimony, but did not
dwell on it.

(A) Isn't this a very serious limitation of such policies? If key terms remain ambig-
uous, then the insurer can basically decide at the time a claim is made whether or
not they want to reimburse for the service claimed, whether or not a claim "fits"
the definitions in the policy.

Answer. The lack of uniformity in definitions ad terms can make comparison of
policies difficult for consumers and can lead to ambiguities about whether services
are covered in certain settings. The NAIC agrees that developing greater uniformity
would increase consumer understanding and protection For these reasons, the NAIC
Long-Term Care Insurance Task Force has been charged with developing uniform
definitions for this product.

(B) Second, how difficult would it be to develop terminological consistency?
Answer. The fact that states have differing licensure requirements and definitions

for long-term care providers ad services makes developing uniform definitions and
terminology for use by long-term care insurers more difficult. However, it should be
possible to develop clear generic definitions that would enable consumers and insur-
ers to determine whether particular facilities or services are covered by a policy.

(C) And third, what about a grievance procedure as a method of dealing with po-
tentially inappropriate use of discretion by an insurer? Would establishment of such
a procedure be a good idea in your view?

Answer. The NAIC has not considered this issue with respect to long-term care
insurance. Personally, I believe the idea may have merit and will forward the sug-
gestion to the NAIC Task Force for consideration.

Question No. 4. You noted that one of the proposed modifications to the NAIC
model standards would establish standards for associations endorsing long-term
care insurance policies. Can you tell us more about this modification? What are the
problems it is trying to address?

Answer. Concerns have been expressed that some associations do not adequately
review and evaluate the long-term care insurance products that they endorse to
their members. Since associations may receive a fee for endorsing a long-term care
insurance product, there is concern that some associations are more motivated by
their financial interest than their responsibility to find the best product to fit their
members' needs. The NAIC is considering model standards to require due diligence
by associations endorsing particular long-term care insurance products.
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PREPARED STATEMENT OF MILDRED MCCAULEY

My name is Mildred McCauley and I am a member of the Board of Directors of
the American Association of Retired Persons (AARP). On behalf of our membership,
I want to commend you for holding this hearing on the need for federal consumer
protection standards for the sale of private long-term care insurance policies.

Two years ago the Congress laid the groundwork for significant improvement in
consumer protections for purchasers of Medicare Supplemental Insurance policies.
This year, we believe it to be equally important to address similar serious problems
that exist in long-term care insurance products.

The development of the private long-term care insurance market over the past
several years demonstrates that private insurance can help some people, but that
its potential for meeting the nation's long-term care needs is limited. While private
sector initiatives have expanded over the past several years, it is clear that neither
these efforts alone nor tax-subsidized strategies by the private sector can fully ad-
dress the uncertain risk of long-term care. AARP believes that for a majority of
Americans, new and innovative mechanisms for long-term care service delivery and
reimbursement developed by the private sector should be encouraged. However, we
also believe that a comprehensive public long-term care program based on the prin-
ciples of social insurance and shared risk is the only way we can address this prob-
lem for all Americanq, particularly that vast majority of older Americans with mod-
erate and lower incomes. Under such a social insurance system, the federal govern-
ment would play a much stronger role in financing long-term care. Similarly, AARP
believes that private sector approaches can and should supplement the public sys-
tem by covering copayments, deductibles and extra services.

There are a number of reasons why private long-term care insurance will not and
cannot be a viable solution for most people. Long-term care insurance premiums
tend to be steep-especially for policies with meaningful benefits which keep pace
with inflation. In addition, underwriting restrictions leave persons with disabilities
or a poor medical history unable to attain coverage. Particularly for those at great-
est risk of needing care and protection-those 75 and over--coverage restrictions
and/or very high premiums usually make insurance purchase unlikely or unwise.

The limited nature of the policies available-in part caused by insurers' lack of
experience--also limits this market's potential. Even with the improvements of the
past several years, most of the policies on the market today have restrictions ane
exclusions that limit their effectiveness. For example, many available plans are not
indexed for inflation and hence will fail to keep up with escalating costs of care. The
vast majority also lack premium guarantees or nonforfeiture benefits, increasing the
risk that policies will be dropped and substantial built-up equity lost. Home and
community-based benefits also are generally limited. Unfortunately, these and other
shortcomings have an even greater impact on purchasers because they often fail to
understand the significance of these restrictions until after care is needed.

AARP believes that the current National Association of Insurance Commissioners
(NAIC) Model Act and Regulation should be the starting point for the development
of uniform national long-term care insurance standards. At a minimum, every state
should be required to adopt the NAIC standards promulgated through December,
1991. On certain issues, we believe these standards are sufficient. On the issue of
inflation protection, for example, we are generally supportive of the approach taken
by the NAIC. In our view, until the long-term care insurance market is more fully
developed, a mandatory offer of inflation protection, together with strong disclosure
standards, is appropriate so as not to make policies unaffordable. There are, how-
ever, a number of areas which would go beyond the current NAIC standards and
which deserve greater attention now. After discussing why we need federal long-
term care insurance standards, our testimony will articulate some of the areas be-r ond those in the NAIC standards that AARP believes should be included in federal
legislation. These include: (1) nonforfeiture values; (2) rate stabilization; (3) stand-

ard definition of disability; (4) avoiding inappropriate sales; (5) home care stand-
ards; (6) policy upgrades; and (7) data collection. We will also provide comments on
the tax treatment of long-term care insurance policies.

THE NEED FOR FEDERAL STANDARDS
Unfortunately, the long-term care insurance market continues to be one in which

the large print giveth and the small print taketh away. It is clear that regulation
and enforcement of long-term care insurance policies can no longer be left to the
states alone, many of whom have not adopted some of the critically important stand-
ards suggested in the NAIC Model Act and Regulation. We were extremely troubled,
for example, to see the U.S. General Accounting Office (GAO) report that 19 states
still have not adopted NAIC standards prohibiting prior hospitalization, that 40
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states have not adopted the standards concerning home health care benefits, infla-
tion protection, outline of coverage or post-claims underwriting. Although some
claim that companies are meeting the standards despite states' lack of regulatory
action, the GAO found that only one of the 34 actual policies it reviewed met the
NAIC standard on a mandatory offer of inflation protection.' This lack of action
hardly inspires confidence.

A recent report conducted by Project HOPE for AARP 2 confirms the persistence
of these problems. Among its principle findings:

* Only 13 states complied with 80 percent or more of the 15 major NAIC require-
ments;
27 states and D.C. complied with less than 60 percent of these standards;
Over half the states could not assemble information on the number of long term
care policies filed and approved in 1990; and

* 13 states and D.C. have neither an actuary on staff nor available on a consult-
ant basis.

Such findings demonstrate that the current state regulatory system has failed to
provide sufficient consume," protection throughout the nation ard is clearly inad-
equate. Too many consumers continue to spend significant sums of money on poli-
cies providing largely illusory protection. AARP, therefore, supports the enactment
of legislation which would create federal minimum standards that build on, but go
beyond, the current NAIC Model Act and Regulation. All Americans must have at
least some minimum protection against those policies that fail to provide meaning-
ful benefits. Such minimum standards would accrue to the benefit not only of con-
sumers but to the companies offering good policies who desire stability and are
being placed at disadvantage for lack of a level playing field vis-a-vis unscrupulous
industry members.

NONFORFEITURE BENEFITS

We strongly object to circumstances under which consumers purchase policies and
pay premiums for a period of time expecting to receive some protection, but when
their need arises years later, no protection is available. Therefore, AARP firmly be-
lieves that the inclusion of nonforfeiture benefits should be mandated in all long-
term care insurance policies. Consumers, at the time of purchase, often do not un-
derstand that there is a significant risk that their policy will lapse. This conclusion
is supported by the three major sets cf available data on lapse rates:

* According to the Health Insurance Association of America: "Fifteen companies,
representing about one-third of the market, reported an average first year lapse
rate of 18 percent and an overall lapse rate, including the first year, of 16 per-
cent. (These figures excluded lapses due to death except in two cases.), 3

0 " )rding to the U.S. General Accounting Office: "On average, insurers we re-
viewed [20 policies) expected that 60 percent or more of their original policy-
holders would allow their policies to lapse within 10 years; one insurer expected
an 89 percent lapse rate."

• A 1990 survey by the House Energy and Commerce Committee of 24 companies
with 979,941 total policies issued found that 36.7 percent, or 359,638 policies,
had already lapsed.

Although independently each of these findings may be subject to some criticism
on methodology, the overall trend is quite apparent. Taken together, these reports
clearly indicate that the risk of coverage lapsing before the need for long-term care
services arises is significant. The risk is much greater for younger purchasers. Ac-
cording to Gordon Trapnell, President of the Actuarial Research Corporation:

"At issue age 55, with a 5 percent annual lapse rate (which . . . is the
lowest I have seen in the actuarial memoranda other than my own) the in-
surer is assuming that of those who are actually confined to a nursing
home, less than one in five will keep the policy long enough to be insured
when they are admitted. [emphasis in original] The proportions are better

1Long-Term Care Insurance: Risks to Consumers Should be Reduced, December 1991, HRD-
92-14.2 State Variation in the Regulation of Long Term Care Insurance Products, January 1992.

'Long-Term Care Insurance: A Market Update, January 1991 (Page 29).4Supra, note 1 (page 13).
'Released at a Hearing before the Subcommittee on Oversight and Investigations, May 2,

1990.
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at later issue ages; 28 percent at issue age 65 and 37 percent at issue age
75."'1

If we could be assured that prospective purchasers truly understood the actual
risk of lapsation the age at which they would likely need long-term care services,
and the probability of their insurer increasing premiums in the future, we might
be more comfortable with only a mandatory offer of nonforfeiture. However', because
of (1) the complexity of the choices which already face consumers--which would be
made even more complex by the inclusion of a nonforfeiture offer; (2) the poor track
record of agents accurately disclosing relevant information to prospective purchasers
(according to investigations by Consumers Union, NBC News and the House Select
Committee on Aging); and (3) the possibility that many companies will increase pre-
miums in the future (given the difficulty actuaries have in pricing products accu-
rately and the fact that most long-term care insurance products are quite new and
few policyholders have filed claims to date), we believe that nonforfeiture protection
should be mandatory for all policies.

It is also important to note that mandatory nonforfeiture values, if properly con-
structed, need not make insurance policies prohibitively expensive. A major factor
in keeping premium costs down is the type of nonforfeiture benefit provided. Clear-
ly, as the NAIC Nonforfeiture Benefits Ad Hoc Actuarial Group study indicates,
cash benefits typically are much more expensive than services benefits. 7 AARP does
not support including cash surrender values or return of premiums as mandatory
nonforfeiture options for two additional reasons: (1) we do not want to encourage
consumers to use long-term care insurance as a cash investment; and (2) a cash re-
turn would undoubtedly prompt tax policy issues at the state and federal levels.

It a pears that, among the options available, nonforfeiture in the form of a Short-
ened Benefit Period (SBP) would be most helpful to consumers. SBP provides the
full daily benefit regardless of when a qualified claim occurs after premiums cease,
but the maximum benefit period is shorter than that provided if the policy had not
lapsed.8 We support the work currently being conducted by the NAIC Actuarial
Group to price such a product and to develop tables to assist in structuring an af-
fordable, meaningful benefit. This work likely will be incorporated by the NAIC into
an exposure draft next September.

Although opinions differ as to how long a policy must be held to become eligible
for nonforfeiture protection, we believe that somewhere in the range of three to
seven years-not unlike private pension practices-is a reasonable starting point for
analysis and discussion.

We are also concerned about the prospect of premium increases causing lapses
and are fearful that certain companies may pursue marketing strategies that exac-
erbate this problem. These and other concerns regarding rate stabilization are dis-
cussed below.

PREMIUM STABILIZATION

A primary question that must be resolved is how much risk should be shared be-
tween the insurer and insured. Who is in the best position to take risks involved
in the long-term care insurance business-policy holders or insurance companies?
In our view, the answer is obvious. Unlike typical medical insurance policies, most
long-tern care insurance policies pay a fixed indemnity amount; therefore, premium
increases cannot be justified by increases in health costs. Unfortunately, in the cur-
rent regulatory environment, insurers have largely avoided risks, such as increased
utilization, by transferring them to policy hold ers in terms of unpredictable rates.
Companies that incur more claims than expected will simply increase their pre-
miums. The need to stabilize premiums is clear.

Since this market is still developing, pricing is difficult and little data on pre-
mium increases exists. Evidence recently obtained by the General Accounting Office,
however, is not encouraging:

In the three states from which we were able to obtain data, we identified
13 insurer requests for price increases, resulting in 12 approvals. Arizona
had 11 of the 13 requests for price increases, ranging from 15 to 54 percent.

OTestimony presented before the House Energy and Commerce Committee, Subcommittee on
Oversight and Investigations, May 2, 1990 (Page 4).7 Final Report to the NAIC Long-Term Care Insurance Task Force from the NATC Long-Term
Care Insurance No.forfeiture Benefits Ad Hoc Actuarial Group (June 2, 1992).

aMuch of the development of the SBP form of nonforfeiture is based on work conducted
through AARP's Public Policy Institute. See Inflation Protection and Nonforfeiture Benefits in
Long-Term Care Insurance Policies: New Data for Decision Making, William M. Mercer, Inc.
(June 19,2).
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These requests were quite recent. Between 1988 and 1990, the state al-
lowed increases for al 1 policies. 9

Federal legislation needs to address two problems: underpricing initial rate filings
(which can be used t- justify future increases) and subsequent unreasonable pre-
mium increases. Several approaches can be taken to address these issues. First,
standards should be established for prior approval of initial rate filings and subse-
quent rate increases. Second, special rate stabilization measures should be adopted
for older policy holders, when incomes are generally not increasing and the risk of
needing care is greatest. Third if approved rate increases are foundto have resulted
in lapse rates above a specified percentage (indicating an initially underpriced prod-
uct), the financial gains should be rechanneled back to those whose policies have
lapsed, in the form of increased nonforfeiture benefits. At the same time, consider-
ation should be given to developing limits on permissible increases, subject to excep-
tions for circumstances beyond the control of the insurer. Legislation should pro ide
specific direction to the NAIC to develop standards on these issues for federal appli-
cation.

DEFINING DISABILITY

Another issue that needs to be addressed is standardizing the definition of disabil-
ity for long-term care insurance policies. The uncertainty and ambiguity currently
associated with insuring clauses is detrimental to both consumers and insurers.
Lack of clarity and specificity can unfairly mislead purchasers and trigger expanded
court review. There can be significant differences in how many policy holders qualify
for benefits depending on how eligibility criteria are defined and measured. Lack of
standards also makes it virtually impossible for consumers to accurately compare
coverage among policies.

GAO fund continuing problems in the marketplace in this area. Specifically, 6
of the 30 policies reviewed that used "medical necessity" criteria left the term com-
pletely undefined, while the definition varied in the other policies. Of the 27 policies
that used criteria based on Activities of Daily Living (ADLs) 17 did not even specify
or describe those ADLs used to determine benefit eligibility.? °

The Association would like to see a clear, uniform definition of functional capacity
that can be interpreted consistently. ADLs are the most appropriate measure for de-
termining physical disability since strictly "medical necessity' coverage criteria do
not generally apply to custodial care. Few physicians are familiar with the needs
of frail elderly patients. Measures should also be developed for determining cog-
nitive impairment, mst likely relating to the need for supervision.

It might be most appropriate for the Office of Technology Assessment or the NAIC
to be charged with forcing a task force, with broad representation from consumers,
industry and assessment experts, to refine a set of definitions for use by all insur-
ance companies. This effort can rely heavily on the work of experts that is already
underway. In our view, the Uniform Needs Assessment instrument, mandated in
OBRA '86, which has been reviewed by numerous experts and ie intended to be used
by providers across the country, can provide the starting point for such discussions.

AVOIDING INAPPROPRIATE SALES

We are very concerned about the implications of recent reports on the numbers
of relatively poor persons purchasing long-term care insurance policies. According to
a study conducted by Lifeplans, Inc. for HIAA: "About three in ten purchasers have
annual household incomes of less than $20,000, and about 25 percent have assets
of less than $30,000." "1 The study goes on to state that 61 percent of purchasers
use their liquid assets to pay their insurance premiums.

These findings, together with reports of high pressure sales tactics and data show-
in# surprisingly high lapse rates in the first and second years (20 to 30 percent)
raise serious concerns about the appropriateness of sales to lower income persons.
Although most company representatives readily admit that lower income individuals
should not be targeted for sales, very little is being done to limit such practices.

The GAO recently reported that companies were failing to take appro rate steps
to avoid inappropriate sales to low-income individuals. Specifically, they found:

The companies we reviewed do little to avoid selling long-term care insur-
ance to low-income people. The companies generally do not (1) have clearly
established financial criteria for determining or advising who should not

9Supra, note 1 (p age 12).
I°Supra, note (pages 8-9).11Who Buys Long-Term Care Insurance?, 1992 (page 19).
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buy insurance, (2) obtain information regarding the income or assets of T
plicants, (3) provide training material instructing agents to consider the -
nancial condition of potential buyers and to avoid sales to low-income peo-
ple, (4) monitor whether agents sell to such people, or (5) distribute market-
ing material informing low-income people that long-term care insurance
might not be appropriate for them. 12

In our view, companies should be required to take these types of actions. Consum-
ers also need good information to help them make informed purchase decisions. We
have a continuing interest in the development of a standard form to assist consum-
ers in determining the appropriateness of their purchase decision.

HOME CARE STANDARDS

Last December, the NAIC adopted improved standards for home care coverage in
long-term care policies. In our view, federal standards should go further. AARP's
three primary concerns are: strengthening minimum coverage requirements; requir-
ing coverage of homemaker services; and, the need to provide a mandatory offer of
home care coverage.

In order to provide meaningful protection, policies should cover at least one year
of home care--the equivalent of 365 visits over a lifetime. Any amount less than
this is illusory. This would help address the current institutional bias in most prod-
ucts and provide for a standard roughly equivalent to the minimum NAIC require-
ment for nursing home benefits.

Policies also should be required to include coverage of homemaker services once
the eligibility criteria are met. These services, which are included in the list of Med-
icare covered services-a restrictive, skilled care oriented benefit-are critical to al-
lowing insureds to remain in their homes. Any potential overutilization concerns
should be addressed in the eligibility process, not by unreasonably restricting the
scope of services available in the community setting.

Finally, we support a mandatory offer of home care coverage. If it is true, as some
allege, that virtually all companies currently are making such an offer, then this
requirement will not be burdensome. Consumers, however, will benefit from having
this desirable option available to them whenever they are considering purchase of
a long-term care policy.

POLICY UPGRADES

Current policy holders, particularly those with earlier-generation policies contain-
ing restrictive provisions such as prior hospitalization, must be given the oppor-
tunity to improve the benefits in their policies. Currently, persons who wish to up-
grade their policies generally must meet the same medical underwriting and pre-
existing criteria as first-time buyers. They also must pay higher premiums commen-
surate with their attained, as opposed to purchase, age. In our view, standards must
be developed to permit policy holders to upgrade under more favorable conditions.

For example, if current policy holders purchase a different, improved policy from
the same company, they should receive some "credit" toward the new premium in
recognition of the amount of premiums paid on their previous coverage. Underwrit-
ing criteria for upgrades is a complex issue, because of the possibility that policy
holders who know they will be needing benefits could select adversely to take ad-
vantage of the option. This could be alleviated somewhat by offering upgrades every
few years (e.g. three), rather than annually or on demand. We are working with the
NAIC to address these issues and hope this work will assist in the development of
federal standards.

DATA COLLECTION

Adequate consumer protection and the development of better insurance policies in
the long-term care market will depend heavily upon the compilation of useful na-
tional information regarding various aspects of long-term care insurance from both
insurers and state insurance departments. Since this is a new product, the financial
and utilization assumptions supporting the rates are often more the result of esti-
mated best judgment than of experience.

Federal data collection, possibly through state insurance departments, would
greatly help both buyers and sellers by providing necessary information upon which
to base and compare prices. A compreh ensives federal information system also is
necessary to provide state and federal authorities with the information they need

12Long-Term Care Insurance: Better Controls Needed in Sales to People With Limited Finan-
cial Resources, March 1992, HRD-92-66 (page 12).
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to assure that buyers receive a fair return on their insurance investment, that rates
are adequate to preserve insurer solvency, and to assist consumers in evaluating
products and companies.

A federal role also would provide needed coordination. Centralized collection and
uniform data standards would greatly increase understanding over time about use
of services, number of insurance purchasers, availability and affordability of cov-
erage, and administrative costs. The effects of private insurance on the cost and uti-
lization of public programs (primarily Medicaid) also could be studied. We believe
that an adequately funded and staffed task force should be set up to review data
needs and develop an action plan.

Although the NAIC has initiated some data collection efforts, it appears that little
is being done with the information. Much more can and should be done. For exam-
ple, there is a clear need to standardize and aggregate state data on consumer com-
plaints and to require that such information be collected to isolate long-term care
concerns. Other examples include information on market trends, utilization, lapses
and replacements, claims experience, premium adjustments, current expenses, re-
serves and profits, and provider payment arrangements.

TAX TREATMENT OF PRIVATE LONG-TERM CARE INSURANCE POLICIES

A number of the proposed tax incentives to encourage individuals to purchase
long-term care insurance policies would help only a limited number of persons. For
the most part, the benefits would be far more available and worth more for higher
income individuals. One proposal would clarify that long-term care expenses and
premium payments for long-term care insurance policies are medical expenses eligi-
ble for the medical deduction for those who itemize their income tax return. As with
any itemized deduction, only about one-third of taxpayers-generally higher income
individuals-are eligible for the medical deduction. Because of the 7.5 percent
threshold on these deductions, even fewer actually use them. In addition, those in
the higher tax brackets will receive the greatest tax benefit.

Another proposed clarification would treat benefits received under long-term care
insurance policies similarly to benefits from accident or health insurance contracts.
Benefits under such policies would be excluded from the gross income of the recipi-
ent. However, AARP is concerned that such policies are expensive and are less like-
ly to be affordable by lower and middle-income persons. In addition, an exclusion
from income-as with any exclusion-provides th,- greatest tax benefit to persons
in the highest income brackets.

Proposals to permit employer-provided long-term care insurance and services to
qualify as an employee tax-free fringe benefit would be of value only to those few
employees who are covered by such a plan. In fact, this opportunity exists only very
rarely because employers are struggling to fund benefits currently offered.

The Association believes that it may be appropriate to consider including tax
change options as discussed above in an overall, comprehensive long-term care fi-
nancing package. However, it is premature to enact tax changes now that would re-
sult in lost revenues and which, by their nature, are directed primarily to a limited
number of individuals who tend to be towards the higher end of the income scale.

Before taking any action on specific private sector tax proposals, revenue esti-
mates and distribution tables detailing the extent and distribution of proposed tax
changes should be developed. Such tables will permit evaluation of the efficiency
and equity of tax code incentives for long-term care.

CONCLUSION

AARP appreciates the opportunity to submit our views on this important issue.
The need for strong federal standards is clear. Without action on the issues dis-
cussed above, consumers across the nation will continue to be misled into spending
significant amounts of their hard-earned dollars on products that often fail to de-
liver on what they promise.

We are particularly pleased, Mr. Chairman that your long-term care financing leg-
islation, S. 2571, includes federal standards for private insurance policies and that
Senator Pryor has also introduced a very well developed free-standing standards
bill, S. 846. We commend you both for your interest and leadership on these mat-
ters. We look forward to working closely with this committee toward enactment of
federal legislation to address he concerns that purchasers of private long-term care
insurance must face.
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RESPONSES OF MS. MCCAULEY TO QUESTIONS SUBMrrmED BY SENATOR GRASSLEY

Question No. 1. Does AARP offer long-term care insurance at this time to its
members? Do the AARP policies conform to the standards you are urging in your
testimony?

Answer. AARP has been offering long-term care insurance to our members
through Prudential Insurance since 1986. Each year, we have made improvements
in the policies offered and we continue to actively pursue benefit improvements. Al-
though, initially, we had enrollment periods of only several months per year, we
now enroll policy holders throughout the entire year. The policies we offer meet all
the current N.IC requirements. Despite the fact that the current long-term care in-
surance market often places insurers which employ strong consumer protection
standards at a disadvantage, the policies offered through Prudential have also made
significant strides toward addressing the other concerns we raised in our testimony.
The following outlines the manner in which we have attempted to address these is-
sues:

" Nonforfeiture Benefits-We currently offer a policy with an "extended term"
form of nonforfeiture, which would continue full benefits for several years after
a policy is dropped. This does not fully conform with the standards urged in our
testimony because we also offer three policies that do not include nonforfeiture
benefits.

" Premium Stabilization-We have never increased premiums and have priced
the product conservatively so that we never hope to have to. In 3 of our policies,
level premiums are guaranteed for the first 5 years. In the other policy, level
premiums are guaranteed for 10 years.

" Defining Disability-Eligibility for home health care benefits is based on either
a certification that the policyholder would require an inpatient stay in a nursing
home if the home health care were not provided or on the inability to perform,
without direct assistance, 2 or more activities of daily living (ADLs-bathing,
dressing, toileting, transferring and eating). This conforms with the standards
urged in our testimony.

* Inappropriate Sales- he policies are sold through the mail, without the use of
agents. When the information is available, our mailings screen-out low-income
persons. Question and answer materials included in the information packet we
provide to prospective purchasers include the suggestion that it would probably
be inappropriate for people with less than $30,000 in assets to purchase long-
term care insurance (see attached).

" Home Care Coverage-Each of the policies includes a home health benefit with
a lifetime maximum of 730 visits, without the limitations we expressed concerns
about in our testimony. Coverage of Adult Day Care services is also included.

" Policy Upgrades--The option to upgrade indemnity amounts to account for in-
flation is offered every four years. Additionally, while the Association initially
sold policies that included a prior hospitalization requirement and a two year
benefit period, these policies have all been upgraded at no cost to the policy
holders. In general, however, upgrades on demand of specific coverages within
the plan are not permitted.

Question No. 2. You mentioned the Uniform Needs Assessment instrument man-
dated by OBRA '86. Can you tell us a bit more about that? Is that study being un-
dertaken by the Health Care Financing Administration, and what is its status?

Answer. The Health Care Financing Administration (HCFA) informs us that the
report they conducted on this instrument has been cleared by the Department of
Health and Human Services but, thus far, has been distributed only to the offices
of Vice President Quayle and House Speaker Foley. Additional copies are in the
process of being printed and should be available in approximately two months. Seri-
ous questions remain regarding whether sufficient funds will be available to field
test and evaluate the study.

It is our hope that the report will shed light on the development of uniform defini-
tions of terms used for eligibility purposes as well as an instrument for determining
whether an individual needs long-term care services.

Question No. 3. Do you consider a five percent compounded inflation protection
sufficient? And, just for the record, do you know what the annual increase in, for
instance, the average nursing home care is?

Answer. At this time, we believe that five percent compounded inflation is suffi-
cient, although not ideal, protection. Clearly, it is superior to simple inflation which,
over time, will fall far short of keeping pace with the cost of care.

Although the annual increase nursing home revenues per patient day has aver-
aged 10 percent since 1965, there is little reason to believe that future trends will
be identical to these historical ones. Providing inflation protection much above five

61-396 0 - 93 - 5
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percent would have a significant impact on premiums. Our hope is to strike an ap-
propriate balance between providing meaningful protection and making policies
available that are affordable to consumers.

QUESTIONS & ANSWERS
0. tT, o as eligible to .

apply for tbis PLan?

0. 197)o sIouLd noi
considertIbe .4ARP

Long rerm Care Plan?

. 7lai kand of

a orern e does Pan
f % pmide?

0. Will benefits be paid
ftor is slat, in any kind
1,"narxang borne?

0. Is a hospital ,
required befo
nurriing homn
benefits are payvable?

A. AARP Members (and their spouses) age 50-79 residing in an eligible
state may apply for the AARP Long Term Care Plan. However. in
order to keep the monthly rate affordable for as many members as
possible. only those who can answer "No" to each of the Health
statementss on the Application form will be accepted under the Plan

A. Individuals who might qualify for state provided Medicaid or
.%ledhcaid-tvpe benefits do not need this Plan and should not apply
This is because the government will pay for most of the benefits
provided by this Plan at little or no cost. In addition, individuals
should base their ability to pay for the Plan on their projected
retirement income. Becaun this Plan can help to Protect your assets.
pacrt ;cparion in this Plan is recommended onlv for people with assets
of 5 000000 or more (excluding houses).
To help prevent the possibility of members becoming over-insured.
no member may be enrolled in more than one Plan of this type or in
more than three Plans at the same time under the AARP Group Health
Insurance Program

A. AARP's Long Term Care Plan (FN) provides three types of c ,ve age.
Plu!,. I valuable Extended Protection feature, First. when pi fetionai
home health care would keep you out of a nursing home. it pays
henerts for covered home visits by nurses (RN or LPN). qualified
therapsts. and qualified home health aides of up to S50.00 to $7000
per visit. "second. this Plan also pays up to $60.00 per visit for care In
an adult div care center Third. it pays up to $100.00 a day for
covered stays in a nursing home -- up to i years or a lifetime
maximum ot l.'.b0 days Perhaps the most valuable feature of Plan FN
,N Extended Protection. This feature guarantees that you will receive
co-ovcragc for FULL benefit amounts. for a specified time. if you should
.jnccl the Plan (see the enclosed Brochure for fuD details)

A. Most state-licensed nursing facilities -- including skilled nursing
facilittes. intermediate care facilities and custodial care facdiies --
quahv under the Plan. However. stays in government-owned or
operated nursing homes, nursing homes outside the United States.
homes where there is no charge to you. or homes that pnmany
provide domiciliary, residential, or retirement care are not covered
see the definiions. limitations and exclusions in the enclosed
brochure for details.

A. NO. Another important feature of the AARP Long Term Care Plan is
that no preceding hospital stay is required. You're eligible for benefits
whether you enter a nursing home from your home or you enter after
a hospital stay. 11 ds Matter.

PREPARED STATEMENT OF GAIL SHEARER

Mr. Chairman and Members of the Subcommittee, Consumers Union I appreciates
the opportunity to present our views on the issue of overhauling the regulation of
the private long-term care insurance market. We commend Chairman Rockefeller
both for holding this important hearing and for introducing S. 2571, the Long-Term
Care Family Security Act of 1992. S. 2571 recognizes that the private market can
not solve the nation s growing long-term care crisis. It provides for universal cov-
erage of long-term care for people of all ages, providing both home and community-
based care and short-term nursing home care. it also provides a floor of income and

Consumers Union is a nonprofit membership organization, chartered in 1936 under the laws
of the State of New York to provide information, education, and counsel about consumer goods
and services and the management of family income. Consumers Union's income is derived solely
from the sale of Consumer Reports, its other publications and films. Expenses of occasional pub-
lic service efforts may be met, in par, by nonrestrictive, noncommercial contributions, grant,
and fees. In addition to rel.orts on Consumers Union's own product testing, Consumer Reports,
with approximately 6.1 miion paid circulation, regularly carries articles on health, product
safety, m lace economics and legilative, judicial and regulatory actions which affect
consumer welfare. Consumers Union's publications carry no advertising and receive no commer-
ca support,
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asset protection for long stays in nursing facilities, greatly reducing the financial
devastation faced by couples when one of them must enter a nursing home. S. 2571
also improves the regulation of the private long-term care insurance market-insur-
ance that would be sold to wrap-around the new public program. In my testimony
I plan to outline the flaws in the private long-term care market as it exists today
and to comment on some of the consumer protection provisions of S. 2571 (intro-
duced by Senators Mitchell, Rockefeller et al.) S. 846 (introduced by Senator Pryor),
and S. 1693 (introduced by Senator Bentsen). We value the leadership that Chair-
man Rockefeller, Chairman Bentsen, Majority Leader Mitchell and Senator Pryor
have brought to this issue.

Consumers Union has monitored this marketplace since 1988, and we have re-
peatedly found that the private policies are flawed. We have devoted considerable
efforts to improving the marketplace, by supporting regulatory measures such as
built-in inflation protection, mandatory nonforfeiture benefits, and simplification of
the marketplace. nut we would be remiss if we failed to point out that even if Con-
gress (or the states) enacted the ideal reform package, the private market would be
unable to solve the country's long-term care crisis. This is because the private mar-
ket will never protect people with existing health conditions (who would not qualify
for a policy), the many millions of middle-income and low-income consumers who
can not afford to buy a policy, and young people who are the victims of an illness
or accident before they would even consider buying a policy. S. 2571 recognizes the
limits of the private market. Consumers Union supports a national health care pro-
gram that protects all Americans against the devastating costs of both acute health
care and long-term care health care. Notwithstanding this support for a public pro-
gram, we will continue to work to improve the performance of the private long-term
care insurance market, as long as these products are sold.

CONSUMERS UNION'S EXPERIENCE WITH LONG-TERM CARE INSURANCE

Monitoring the private long-term care insurance market has been a high priority
for Consumers Union for the past four years. In May 1988 and again in June 1991,
Consumer Reports published in-depth analyses of many of the policies on the
market. Some of the findings of the recent article were: (1) our reporter heard 15
agents' sales pitches, all of which misrepresented some aspects of the policies, the
financial condition of the insurers, or the quality of a competitor's product. No agent
properly explained the benefits, restrictions, and policy limitations; (2) only one pol-
icy offered any protection from the unpredictable premium increases; premiums are
not guaranteed over the life of the policy. We found that some companies set low
initial premiums to attract customers, with the likelihood that these "lowball" pre-
miums will be inadequate in the future; (3) fine print and loopholes restrict coverage
and result in rejected claims down the road; (4) benefits, terminology and definitions
vary so greatly from policy to policy that consumers cannot make informed purchas-
ing decisions; (5) consumers are unable to predict future financial stability of insur-
ers, and are subject to premium increases if their company is taken over by another
carrier; (6)' few policies build in inflation coverage, with the result that "protection"
could be virtually worthless by the time it is needed. (7) many companies expect a
high proportion of their policyholders to drop coverage before collecting a penny of
benefits, but make no provision to provide nonforfeiture benefits.

In addition to the Consumer Reports articles, Consumers Union has been active
in the long-term care insurance public policy arena. Our Insurance Counsel, Mary
Griffin, serves on the National Association of Insurance Commissioner's Long-Term
Care Advisory Committee. Our office has recently released two reports, "Analysis
of Long-Term Care Insurance Proposals" and "The Case for Nonforfeiture: Refuting
the Myths," summaries of which are attached to our statement. In addition, we pre-
pared a report in 1989, "Long-Term Care: Analysis of Public Policy Options."

FLAWS IN THE LONG-TERM CARE INSURANCE MARKETPLACE

Before commenting on provisions in S. 846, S. 1693, and S. 2571, I will describe
some of the major problems that exist today in the private long-term care insurance
market.

Inflation. Failure to adequately protect against inflation is one of the most severe
flaws of the long-term care market, a market in which benefits of a typical policy
are expected to be paid (if at all) many years in the future. Without any inflation
protection, a long-term care policy provides only illusory protection. With no infla-
tion provision, a $50/day policy today (which covers just 40 of the cost of a nursing
home in D.C. in 1991), would cover only 20 of the cost of a nursing home day in
D.C. in 15 years.
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But when it comes to inflation coverage, the choice consumers face is much more
complicated than whether or not to buy inflation coverage. Policies vary in how they
define inflation coverage. Some offer automatic benefit increases using a simple rate
of increase. Benefits calculated with a simple rate are far less than benefits cal-
culated with a compound rate. Therefore, a policy's benefits will erode since the ben-
efits do not keep up with the actual increase in long-term care costs.

Other policies use an option to purchase additional benefit amounts. But this op-
tion requires affirmative action on the part of consumers and, in the end, costs more
than building inflation protection in from the start. Other variations (in both types
of inflation riders) include li.rIting the inflation rider to people under a certain age
(e.g., 80 years old), or limiting the inflation adjustment to a certain time period (e.g.,
10 years or until the policyholder reaches a certain age). If people buy a policy at
a younger age, say 50, a 10-year or 20-year limit on inflation protection freezes the
benefit at an inadequate level. The net result is a great deal of confusion on the
part of consumers about which-if any-inflation option best meets their needs.

We see no justification in allowing consumers the option to purchase protection
without inflation coverage. It is irrational for consumers to purchase a generous
amount of coverage in early years, when the risk of needing long-term care is rel-
atively low, and a decreasing amount of real coverage over the years. The argument
that consumers should be free to choose policies without inflation coverage is weak
at best. Based on Consumers Union's findings, agents do not make selection of the
inflation rider a viable option. We repeatedly saw agents discourage the purchase
of inflation protection. Agents are concerned that the cost of inflation protection will
kil) the sale; they can not be trusted to present the options fairly.

True, even partial inflation protection (5 percent per year, compound) increases
the cost of a policy-by about 69 percent at age 70. In return for the higher pre-
mium, policyholders will have a better value product; without the inflation protec-
tion, the "protection" is illusory. We believe that people who can not afford the high-
er premium for a policy with inflation protection are the very people most likely to
lapse their policies as time goes on. If affordability is a major concern at the time
of sale, then it is likely that the sale is inappropriate in the first place. Better con-
sumers not purchase a policy at all than buy one that must be dropped within a
few years. A recent report from the General Accounting Office highlights the need
for Congress to be concerned with the fact that too many low income people are
drawn into the long-term care insurance market inappropriately; higher initial pre-
miums could play the role of deterring some of these ina propriate sales. 3

Consumers Union believes that inflation protection should not be an option, but
should be built-in to all long-term care insurance policies.

High lapse rates/Nonforfeiture Benefits. One of the most serious problems in
the long-term care insurance market is the fact that most policies provide nothing
in the event the policyholder discontinues the policy. (In insurance parlance, the
provision of some refund or benefits in the event of lapsation is referred to as
nonforfeiture value.") Policyholders who drop their policy, perhaps to buy a better

policy, are typically out of luck. While most people who are considering buying a
policy probably believe that they are unlikely to let the policy lapse, most policy-
holders do eventually drop their policy (for a variety of reasons.) Most companies
build assumed "lap se rates" of 5 to 20 percent per year into their actuarial calcula-
tions. Even using low lapse rate assumptions, only 33 percent of purchasers can ex-
pect to have a policy in force when they need long-term care services. In its report,
the General Accounting Office (GAO) found that on average, "insurers we reviewed
expected that 60 percent or more of their original policyholders would allow their
policies to lapse within 10 years; one insurer expected an 89 percent lapse rate."4

Not only are 'lapsed" policyholders prevalent, but the stakes can be very high.Based on the 44 policies GAO reviewed, a consumer who purchases at age 65 and
lapses at age 75 would, on average, lose approximately $20,000 in premiums. After
paying long-term care premiums for 25 years, a 90-year-old policyholder could have
as much as $60,000 of equity in his/her long-term care policy. As the GAO stated,
"[nionforfeiture benefits would significantly enhance the value of policies."

Requiring nonforfeiture values provides companies with an incentive to market
their policies with the long-range interests of consumers in mind. The requirement

2 Final Report to NAIC Long-Term Care Insurance Task Force" from NAIC Long-Term Care
Insurance Nonforfeiture Benefits Ad Hoc Actuarial Group, June 2, 1992.

3 Long-Term Care Insurance: Better Controls Needed in Sales to People With Limited Finan-
cial Resources," General Accounting Office Report to the Chairman, Committee on Energy and
Commerce, House of Representatives, March 1992.

4"Long-Term Care Insurance: Risks to Consumers Should lie Reduced," General Accounting
Office, December 1991, p. 13.
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is likely to lead to more realistic pricing of policies since companies would be dis-
couraged from underpricing these policies initially, hoping to recoup later on. If ac-
tual lapse rates turn out to be high, then the need for nonforfeiture benefits, to pro-
tect consumers who lapse, is great. On the other hand, if lapse rates are low, then
the extra premium that must be passed through to consumers as a result of this
requirement will be relatively low. Therefore consumers benefit from mandatory
nonforfeiture whether lapse rates are high or low.

Consumers Union supports requiring all policies to include a built-in standard
nonforfeiture benefit, protecting consumers in the event they drop the policy. The
nonforfeiture benefit should be non-cash, since non-cash benefits are less expensive
than cash benefits, maintains the long-term care nature of the product (i.e., avoiding
converting it into an "investment") and are likely to lead to lower lapse rates.

Marketplace Confusion: Need for Simplification. One of the key findings of
the Consumer Reports article was that no two long-term care policies were alike,
and it is virtually impossible to make a rational comparison of policies that are in
the marketplace. The definitions of terms---"skilled nursing facility," "licensed nurs-ing facility, "custodial care," "medically necessary," "home health care benefit," "in-
flation benefit," "nonforfeiture benefit" vary from policy to policy. Terms like "infla-
tion benefit" and "nonforfeiture benefit" can have dramatically different values be-
cause of subtle differences in assumptions made by actuariec. These figures can eas-
ily be manipulated and are very difficult for consumers to understand. It is virtually
impossible for consumers to make a comparison of similar long-term care insurance
policies because the terms-and indeed the implications of the fine print in the defi-
nitions-vary so widely.

Consumers Union supports simplification of the long-term care insurance market-
place through: uniform definition of terms, improved benefit design, a standard out-
line-of-coverage, a standard gatekeeper, and standard benefit packages.

Agents. One of the most distressing findings in our June 1991 long-term care ar-
ticle (found also in the GAO investigation and in the investigation by subcommittees
of the House Select Committee on Aging and Committee on Small Business) was
the poor performance of agents, whose lack of understanding of the products they
are selling is alarming. Agents misrepresent provisions in policies, fail to take into
account medical histories, subjecting people to post-claims underwriting; fail to pro-
vide outlines-of-coverage or buyers guides; and sell policies that do not meet the
long-term care needs of the purchasers.

Commission structures presently reward agents generously, with commissions of
70 to 80 percent of the first year premium, for making the sale. The agent therefore
has very little incentive to take the consumer's long-term interest into account when
selling a long-term care policy. This failure to take into account the long-tenn inter-
est of the consumer is linked to the high lapse rate for early years of policy owner-
ship--many of these sales are inappropriate, because the policyholder can not afford
topay the premium year-after-year.

Several steps are needed to address this problem-steps such as expanded agent
training, agent certification, increased monitoring of complaint records and lapses
by agents, increased scrutiny of replacement and duplicative sales, and increased
prosecution of unfair marketing practices. In addition, agent commission schedules
should be restructured. Agent commissions should be level for the first four years
or so (or a few more if commissions continue), or the first year commission should
be no more than 200 percent of later year commissions.

Consumers need an objective source of information and advice about health insur-
ance, and senior citizen health insurance counseling programs have proven to be an
effective means to deliver this advice.

Policy Upgrades. Purchasers of early-generation long-term care policies are
often treated poorly when their company upgrades its long-term care benefits in
newly-sold policies. In many cases, they are forced to lose the equity in their policies
if they want to purchase more comprehensive coverage. Consumer Reports found
that Few companies offered upgrades on favorable terms. The GAO found that pol-
icyholders who want to upgrade must meet the same requirements and terms as
new purchasers (if allowed to at all). Existing policyholders should be able to up-
grade their policy (whenever their company improves its policy) for a fair premium;
the reserves built up in the original policy should be taken into account when up-
grading a policy. With premiums more than doubling between the ages of 65 and
76, policyholders should-not be forced to purchase a new policy, sacrificing the eq-
uity that they have in their existing policy.

Premium Stability. Consumers are asked to purchase a policy without know-
ing the price of the protection they are buying. This is because companies (de-
spite selling what are called "level premium" policies) are free to increase the pre-
mium in the future (sometimes with the need or approval for the rate increase from
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the state insurance commissioner.) Once consumers buy a policy, they are locked
into it because of the absence of nonforfeiture values. The Consumer Reeports sur-
vey indicated that many companies are underpricing their policies (presumably in
an attempt to gain market share). The National Underwriter recently reported that
there are "a lot of amateurs out there" setting prices for long-term care insurance,
often overstating lapse assumptions (hence underpricing the policies).5 Consumers
should not be at risk because insurance companies are not pricing policies with suf-
ficient care.

Premium increases are especially burdensome to senior citizens who live on fixed
incomes. If premiums increase dramatically, forcing policyholders to drop their poli-
cies just as their risk of needing long-term care increases, then the market wil not
be serving consumers well.

Requiring noncancellable policies (i.e., policies whose premium can not increase in
the future) is one option, and one that would be relatively desirable if there were
a satisfactory guarantee system in place. By requiring policies to be noncancellable,
insurers would be forced to carefully assess risk, rather than shift the risk to the
consumer. Instead of having a strong incentive to underprice policies, companies
would have an incentive to come closer to the correct price, and possibly to overprice
the policy. In order to assure that consumers do not pay more money than they
should, policies should be "participating." In other words, insurers would refund to
the consumer money, to the extent that premiums were higher than needed to cover
true cost of the policy.

S. 846, S. 1693, AND S. 2571: ANALYSIS OF CONSUMER PROTECTION PROVISIONS

This section summarizes how the three bills under consideration at this hearing
address Consumers Union's consumer protection concerns. A table "Long-Term Care
Insurance Proposals" at the end of my written statement summarizes provisions of
the three bills, the NAIC model regulation, and Consumers Union's position on 16
key provisions. I should point out that the private market provisions of S. 2571
serve a different function than the provisions of the other bills, since the private
long-term care insurance market under S. 2571 wraps around a public program,
similar to the role that medigap policies play vis-a-vis Medicare. At the end of this
section, I point out further implications of this role.

Inflation. Unlike several bills that call for built-in inflation protection (e.g., S.
2141, H.R. 2378, H.R. 3830, H.R. 1916, and H.R. 4848), none of the three bills under
consideration today assure that all policyholders will have inflation protection. S.846
requires a mandatory offer of 5 percent compound inflation protection; S. 1693 re-
quires a mandatory annual offer, and S. 2571 requires an offer at the time of sale
of inflation protection indexed to costs of long-term care. S. 2571 also requires an
inflation option (to adjust for actual inflation) be offered at the time of each annual
renewal. We believe that inflation protection should be built-in to all long-term care
policies, just as minimum safety standards are required of other consumer products.
We basically view long-term care policies that do not keep up with inflation to be
a defective product, providing illusory benefits.

High lapse rates/nonforfeiture. S. 846 includes a mandatory nonforfeiture ben-
efit (either a reduced paid-up or up to 2 additional benefit designs). S. 1693 and S.
2571 have only a mandatory offer approach for nonforfeiture benefits with S. 1693
requiring the NAIC to develop a requirement for a mandatory nonforfeiture offer
and S.2671 requiring the optional benefit to be reduced paid up or cash after 5 years
of policy ownership. In light of the significant losses incurred by people who drop
their long-term care policies, Consumers Union supports a built-in (mandatory)
standard nonforfeiture benefit. We are pleased that the NAIC is working toward in-
cluding such a benefit in its model regulation.

A new idea for nonforfeiture benefit design has surfaced recently in proceedings
before the National Association of Insurance Commissioners; it is referred to as"shortened benefit period." The NAIC is considering including a shortened benefit
period, mandatory nonforfeiture benefit in its moel regulation. In the event of
lapse, a former policyholder would receive long-term care benefits; the duration of
benefits would be a proportion of benefits covered by the policy. For example, a per-
son lapsing after ten years, with a policy that would have covered four years of
nursing home care, might be eligible for one year of coverage. We, and other
consumer representatives, believe that this new benefit design is preferable to both
reduced-paid-up and cash benefits and we recommend that you consider it. "Cash
benefits' are particularly undesirable since they are extremely expensive and would
turn long-term care insurance policies into a combination of an insurance policy and

"Are LTC Insurers Pricing in the Dark." National Underwriter, June 8, 1992, p. 3.
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investment vehicle. "Reduced- paid up" and "shortened benefit period" benefits pre-
serve the insurance function of these policies. We also recommend that you consider
some sort of protection for people who lapse after one or two years, perhaps a par-
tial refund-of-premium would be appropriate.

Simplification. S. 846 requires uniform definitions and a standard outline of cov-
erage. It improves benefits for home care by requiring personal care services to be
included in all home care policies and prohibits policies from restricting covered
nursing home care beyond state nursing home licensing regulations. It also requires,
for home health care only, a standard gatekeeper through professional assessment
of the need for benefits and the use of standard functional impairment limitations.
S. 1693 requires uniform definitions and improves benefits for home care and nurc-
ing home care. S. 2571 requires uniform definitions, improved nursing home and
home care benefits, a standard outline of coverage, a standard gatekeeper (through
functional assessments, with denials appealable to a third party), and, significantly,
standard benefit packages. Hence, while all three bills contain some important pro-
visions, S. 2571 is the only bill under consideration today that offers consumers the
possibility of comparing "apples to apples" in this complicated marketplace.

Agents. Neither S. 846 nor S. 1693 restrict agent commissions or require
strengthened training or certification. Like several other bills that have been intro-
duced (S. 2141, H.R. 3830, H.R. 1916, and H.R. 4848), S. 2571 restricts first year
agent commissions to 200 percent of the commission in the second or subsequent
years. In addition, S. 2571 requires that all agents who sell long-term care policies

certified as having received training with respect to such policies in accordance
with the standards. Consumers Union believes that restrictions on agent commis-
sions are essential in order to give agents a financial incentive to consider the long-
range interests of purchasers.

Policy Upgrades. Neither S. 846 nor S. 1693 has a policy upgrade provision. S.
2571 requires companies that issue policies after the standards go into effect to per-
mit each policylolder to urchase a policy that meets all of the applicable stand-
ards. The insurer would be allowed underwriting restrictions only for benefits not
included in the previously issued policy. In addition, S. 2571 limits the premium
that can be charged for an upgraded policy (the premium for the upgraded policy
must be consistent with premium that would be charged if the individual had pur-
chased the upgraded policy at the time of issuance of the original policy.) Consumers
Union supports including a policy upgrade provision with appropriate premium re-
strictions.

Premium Structure. S. 846 requires public hearings for consideration of pre-
mium increases. Proposed premium increases must be accompanied by an actuarial
memorandum which' supports the increase. In addition, the bill requires that each
policy specify a limit on the percentage increase in premiums for a policy that can

e made in any one year. S. 1693 does not have any provisions with regard to pre-
mium stability. S. 2571 requires disclosure of the (self-imposed) limit on the annual
percentage increase in premiums offered by an insurer. In addition, it 3pecifies a
5 percent maximum annual premium increase for policyholders who are 75 years
old or older.

While disclosure of maximum premium increases, a public review process, and
limits on increases for people over age 75 can be helpful, Consumers Union urges
you to consider a stronger approach that will shift the risk from consumers to insur-
ers. This can be done by requiring fixed premiums ("noncancellable policies"). By
making policies "participating," companies can make refunds to consumers if experi-
ence shows that they over-priced the policy. Not only does this shift the risk to the
most appropriate party of the transaction, but this policy is administratively simple
and frees state insurance regulators from the onerous and time-consuming task of
determining whether increases are actuarially justified. A useful model for this pric-
ing structure is disability insurance, where consumers can shop for a policy whose
premium will remain fixed. This pricing structure would eliminate strategic pricing
manipulation by companies. Of course this approach must go hand-in-hand with
comprehensive reform (and nationwide availability) of a guarantee system that pro-
tects consumers against insurance company insolvency.

Senior Citizen Counseling. S. 846 and S. 2571 authorize $20 million for FY
1993, 1994, and 1995 to provide information, counseling and assistance relating to
the purchase of long-term care insurance, expanding on the program established in
OBRA-90 medigap reform legislation. State counseling programs in the few states
that have them have proven to be extremely effective in providing senior citizens
with an objective source of information and advice, freeing many senior citizens
from total reliance on the insurance agent. S. 1693 has no provision for senior citi-
zen counseling programs.
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S. 2571: Wrap-Around Public Program. The private market reforms in S. 2571
serve a somewhat different function than the reforms in the other two bills. This
is because S. 2571 appropriately creates a public program to protect all Americans
against the devastating costs of long-term care, and then allows the private market
to fill in the gaps for certain people. There are a few points that should be kept
in mind:

If a public long-term care program were to be adopted, the Congress has a special
responsibility to assure a properly functioning private market. Nobody wants a re-
peat of the medigap experience, where it took 25 years to get set tough federal
standards for policies that fill the gaps in Medicare. With a federal long-term care
public program, Congress must set lip federal standards for the private market from
the start. S. 2571 should be strengthened to require inflation protection and a
nonforfeiture benefit. The standards should be comprehensive, correcting all of the
flaws in the marketplace, so that purchasers can be assured that the policy provides
real protection.

The existence of the comprehensive public coverage means that fewer people
should consider private insurance than should consider it absent a public program.
S. 2571 protects assets of $60,000 per couple, and increases protected income, mak-
ing long-term care insurance less attractive for people who are close to these pro-
tected levels. Therefore, S. 2571 should direct the NAIC or the Secretary to develop
guidelines about income/asset profiles who should, or should not, consider the pur-
chase of a policy. Indeed, whether considered separately or as part of a public pro-
gram, regulators should address how to prevent the inappropriate sale of long-term
care policies to people who can not afford them. The General Accounting Office re-
cently found (in a Report to the House Energy and Commerce Committee) that com-
panies provide agents with limited training on how to assess the financial condition
of potential buyers or avoid sales to people with low incomes. 6 It is no wonder that
29 percent of people buying long-term care policies had annual incomes below
$20,000.7

If the private market reforms are considered separately from the program, then
we urge you NOT to include the "tax clarification" provisions in the reform bill. Con-
sumers Union believes that it is grossly inappropriate for federal revenues to be
spent providing a tax subsidy to relatively high income purchasers of long-term care
insurance policies. Instead, the next federal health care dollar should be spent ex-
panding access to acute health care services.

In sum, Consumers Union strongly supports your efforts to reform the regulation
of the private long-term care insurance market. Building on the procedural and sub-
stantive medigap reform provisions of OBRA-90 is a sound approach. We urge you
to enact strong consumer protection measures in order to assure that all purchasers
of long-term care policies get the protection that they believe they are buying.

General Accounting Office, p. 13.7 Who Buys Long-Term Care Insurance," by LifePlans for Health Insurance Association of
America, 1992, p. 14.
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SUMMARY OF CONSUMERS UNION RECOMMENDATIONS

This section summarizes Consumers Union's positions on the key consumer protection
issues that should be addressed by federal long-term care insurance legislation.

NONFORFEITURE

Long-term care insurance policies should be required to have a built-in standard
nonforfeiture benefit, protecting consumers in the event they drop the policy. The
benefit should begin after one or two years of policy ownership (possibly with a return-
of-premium type of benefit), and after five or so years should convert to a reduced-paid-
up type of benefit. There should be no more than two standard non-cash benefits, each
with the same actuarial value.

INFLATION

All long-term care policies should build in inflation protection through a standard
compound inflation formula. One option would be to build in (at least) a five percent
inflation increase (compound) to continue for the life of the policy. Another option
would be to index benefit levels to a health-cae related inflation index. (One
disadvantage of the first option is that with health car costs increasing at the annual rate
of about 15 percent, there is a very good chance that actual inflation could greatly exceed
the fixed percent; the key advantage is the relatively low cost of this amount of inflation
protection and the certainty/predictability of a fixed index, making pricing easier for
insurance companies.) Inflation protection should continue while a policy is "in claim."

SIMPLIFICATION/MEANINGFUL BENEFITS

The long-term care marketplace should be improved and simplified through uniform
definition of terms, improved benefit design, a standard outline-of-coverage, standard
gatekeepers, and standard benefit packages.

PREflUM STABILITY

Companies should be required to write noncancelable policies, i.e., policies whose
premiums are guaranteed for life. (This change should be enacted in conjunction with
an overhaul of the system to protect consumers in the event of company insolvency.)
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Refuting the Myths - Summary

Myth One - Nonforfeiture will not address the problems of high lapse rates and
underpricing.

Fact -- Mandatory nonforfeiture benefits will both provide a long-term care benefit to the
many policyholders who lapse AND provide incentives for companies to accurately price
their products.

Myth Two -- Mandating nonforfeiture benefits will drive the price of the product up so high
that the market will be destroyed, taking consumers' choices away from them.

Fact - Mandating nonforfeiture benefits may increase the price f ,ng-term care insurance
products somewhat. Any increase in price is offset by the enhanced value of the product;
there is no dispute that nonforfeiture is an improvement. The level of increase in price,
however, is dependent upon the type of nonforfeiture value provided -- noncash benefits are
less expensive than cash value benefits.

Myth Three -- Mandatory nonforfeiture benefits cannot be developed because long-term
care insurance is a relatively new product and the experience is not yet available. Therefore
the market should be allowed flexibility to determine what benefits policies should offer.

Fact -- Several different kinds of nonforfeiture benefit structures have already been offered
by insurers, proving that they are in fact feasible. In addition, there is now extensive data
concerning the utilization rates for the most expensive service, nursing home care, that is
available to all insurers that actuaries can rely on, and that allows actuaries to assess and
address the risks posed by possible changes in the future. While the NAIC should take into
account the need for some flexibility, the consumer should not bear the entire risk of loss.

Myth Four -- Nonforfeiture will do nothing for those who lapse since most lapses occur
within the first two years and any benefit at that time would be illusory.

Fact -- The majority of lapses occur in later years. A nonforfeiture benefit structured to
begin after an initial period of 3 to 5 years will provide a meaningful level of benefits. Fof
those who lapse in the first few years, often a result of inappropriate sales, they should
receive a return of a portion of the premium paid in.

Myth Five -- Nonforfeiture is a "simple singular solution," offered .,a '"broad panacea" to
a complex problem and, as such, is illusory.

Fact -- Nonforfeiture is one of several regulatory reforms proposed to improve the long-term
care market to adequately protect the long-term care interests of consumers.
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Myth Six-- If nonforfeiture is required, insurers must have the option of offering cash based
benefit.

Fact -- Cash nonforfeiture benefits do not have to be offered as an option. From a public
policy viewpoint, noncash benefits are preferable to cash benefits. In addition, not only is
there no dispute that cash nonforfeiture benefits cost substantially more than noncash
benefits, but the mere offering of the option of cash benefits increases the cost of providing
nonforfeiture benefit and will have the perverse affect of encouraging lapsation.

Myth Seven -- There is no need for the nonforfeiture benefit for those policyholders over
a certain age, i.e. 75, becauF. tne cost is not worth the benefit.

Fact -- Older policyholders need protection against lapsation: (1) because of limited incomes,
they are at great risk of haviibg to lapse when premiums increase; (2) initial premiums
increase with age (at application), subjecting older people to greater equity loss; and (3) the
longer the policy has been owned, the larger the amount of equity at risk, subjecting older
policyholders to great risk.

Myth Eight -- The issue of nonforfeiture has not been studied sufficiently enough for the
NAIC to act. NAIC should not act until price implications of action are understood.

Fact -- The issue of nonforfeiture has received more study and analysis than any other long-
term care insurance issue recently before the NAIC. Whether or not nonforfeiture benefits
should be mandated is a policy matter; it should not be delayed by scare tactics employed
by the industry.

Myth Nine -- Mandating Offer of Nonforfeiture sufficiently protects policyholders.

Fact -- An "offer" approach is inadequate: (1) new policyholders do not expect that the will
lapse; (2) the nonforfeiture choices are complex and the figures easily manipulated by
companies; and (3) agents are likely to distort the choice.

Myth Ten -- Those who advocate for mandatory nonforfeiture do not know what they are
doing.

Fact -- Knowledgeable representatives, actuaries, public policy analysts, health care
specialists, economists, and wc l'-known consumer advocates have studied the issue and
believe that mandatory nonforfeiture enhances the value of long-term care policies and is
well worth the modest premium increases.
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Summary of Consumers Union Recommendations

AGENTS

Agent commission should be leveled either to totaly level commissions or a limit of fist-
year commissions to 200% of later year commissions. Alternatives to an agent-based
distribution system should be explored. In addition, agent training and certification
should be expanded and state enforcement efforts strengthened.

SOLVENCY

Consumers need im-roved protection against the risk that their company becomes
insolvent. They need assurance that they will receive full benefits in the event of
insolvency, and they need protection against the risk of premium increases that can result
from takeover of their company. Reserve requirements should be reviewed. The
performance of state guaranty associations should be subject to intense public scrutiny
and should be accountable to the public with public representation on any boards. Sound
financial regulations (reserve requirements, outside audits when necessary, actuarial
certification of loss ratios, early warning systems, uniform and consistent reporting
requirements, centralized information system to allow states to share information, intense
market conduct examinations) should reduce insolvencies.

POLICY UPGRADES

Existing policyholders should be able to upgrade their policy (whenever their company
improves its policy) for a fair premium. They should not be forced to purchase a new
policy, sacrificing the equity that they have in their existing policy.

THIRD PARTY CLAIMS REVIEW

Consumers should have the automatic right of appeal to an objective third party whenever
a long-term care claim is denied by the insurer.

WHO SETS POLICY/REGULATES

Regardless of what structure is used to set policy and enforce the regulations, there
should be the opportunity for considerable input from consumer representatives and state
counseling programs If necessary to ensure participation, there should be funding for
travel expenditures ard compensation (for otherwise uncompensated time) for consumer
representatives. .

%
x

-N.



141

Analysis of Long-Term Insurance Proposals

SENIOR CITIZEN COUNSELING

Congress should increase the amount of money authorized and appropriated to encourage
states to establish senior citizen counseling programs from $10 million per year by an
additional $20 million per year.

CONSUMER ACCESS TO. COMPLAINT INFORMATION

Consumers should have access to complaint information about insurers.

REPORTING REQUIREMENTS

DIHS and/or NAIC should be required to report i. tne Congress on subjects such as:
lapse rates; agent abuses; claim denials; premiums; methods to conduct assessments of
functional ability; insurer solvency; standard measure of value for long-term care
insurance policies.

REGULATION OF SALES PRACTICES

Abusive sales practices (such as twisting, high pressure sales tactics, cold lead advertising
that fails to disclose that the method of marketing is solicitation of insurance) should be
prohibited. Agents should be prohibited from completing the medical history portion of
applications. The sale of a policy to a person who is eligible for medical assistance
should be prohibited. The sale of duplicative service benefit policies should be
prohibited.

PENALTIES

Penalties for failure to comply with regulations or engaging in prohibited practices should
be stiff, including civil money penalties (e.g., $25,000 per violation) and jail terms of
up to five years.

GROUP POLICIES

Group p-glicies should provide a basis for continuation or conversion in the event that
group coverage is terminated for any reason.
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RESPONSES OF GAIL SHEARER TO QUESTIONS SUBMITTED BY SENATOR GRASSLEY

Question No. 1. Do you consider a five percent compounded inflation protection
sufficient? And, just for the record, do you know what the annual increase in, for
instance, the average nursing home cost is?

Anwer. We consider a five percent compound inflation protection provision to be
an acceptable compromise between full protection against inflation and a mere op-
tion of inflation protection. Without any inflation protection, a long-term care policy
provides only illusory coverage. With 5% inflation, a policy worth $100 in 1992
would be worth only$36 in 20 years, covering an insignificant portion of anticipated
long-term care costs. If long-term care cost inflation averaged 10% per year, the
$100 face value policy would pay the equivalent of just $12 per year in 20 years.

According to an AARP study, nursing home costs increased (on a compound, basis)
an average of 10.0 percent per year between 1965 and 1990.* If historical trends
continue, 5% inflation protection should be considered a modest amount of protec-
tion against the devastating erosion of benefit value.

Question 2. You called in your statement for a "standard gatekeeper." You also
listed in your summary "impartial claims review," "functional assessment by profes-
sionals," and a "third party appeals process." Can you elaborate on what these func-
tions are designed to accomplish and how you would organize them' so as to insure
objectivity and impartiality?

Answer. There are two goals addressed in this question: First, consumers must
be assured that in order to qualify for benefits of various policies, the same criteria
of disability are applied. In other words, fine print and company practice should not
keep policyholders with identical levels of disability from qualifying for benefits
that appear to be identical. Second, consumers should be assured that the claims
consideration is not influenced by anything other than objective criteria that are ap-
plied consistently and can be understood by the consumer at the time of purchase
of the policy. There have been concerns with gatekeeper0 (e.g., medical necessity)
that are now used: if claims of one policy increase over time, the company might
well restrict claims approval and tighten up its definition of "medical necessity.

A standard gatekeeper, using for example standard ADL (activity of daily living)
measures, including cognitive impairment, is a key component of long-term care re-
form. Impartial claims review can be achieved through the combination of "func-
tional assessment by professionals" (e.g., uniformly applying the standard gate-
keeper requirements by trained professionals) and by a third party appeals process.
The appeals process could be conducted by an outside party with no ties to the in-
surance companies. Through such a process, consumers could be assured of fair, uni-
form consideration of their claim and of their appeal if necessary. Without such a
process, companies might be overly restrictive in their consideration of claims, espe-
cially since many policyholders making a claim are in no condition to argue their
own case in favor of benefits.

PREPARED STATEMENT OF JANET L. SHIKLES

Mr. Chairman and Members of the Subcommittee: I am pleased to be here today
to discuss the results of our recent studies of long-term care insurance. One study
reviewed long-term care insurance policies and the standards that govern them.'
The other study reviewed company practices regarding the sales of long-term care
insurance to people with limited financial resources. 2 As a result of these studies,
we identified significant problems with long-term care insurance policies, the model
standards developed for them by the National Association of Insurance Commis-
sioners (NAIC), and company efforts to prevent the sales of such policies to low-in-
come people.

RESULTS IN BRIEF

What we found, in brief, is that while NAIC standards have expanded, consumers
are still vulnerable to considerable risks in purchasing long-term care insurance.
Consumers are at risk for two major reasons.

*Inflation Protection and Nonfbrfeiture Benefits in Long-Term Care Insurance Policies: New
Data for Decision Making, Prepared by William M. Mercer, Inc. for American Association of Re-
tired Persons, June 1992, p. ix.

SLong-Term Care Insurance: Risks to Consumers Should Be Reduced (GAO/HRD-92-14, De-
omber 26, 1991).2 Long-Term Care Insurance: Better Controls Needed in Sales to People With Limited Financial

Resources (GAO/HRD-92--66, March 27, 1992).
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First, many states have not olopted key NAIC standards, including some devel-
oped between 1986 and 1988. The NAIC standards, although not mandatory, sug-
gest the minimum regulatory standards states should adopt. Insurance companies
have adopted NAIC standards more quickly than states have, but most policies we
reviewed did niot meet more recent NAIC standards, particularly those regarding
disclosure and inflation protection.

Second, the NAIC standards themselves do not sufficiently address several fea-
tures of long-term care insurance that have important consequences for consumers.
For example, policy terminology, definitions, and eligibility criteria are often ex-
pressed in language that is vague and inconsistent across policies. These problems
make it difficult to compare policies and to judge which provisions can reduce the
likelihood that a policyholder will receive benefits.

Conoumers also face considerable financial risks. For example, insurance compa-
nies' setting of policy prices in a new market that lacks experience data requires
periodic adjustments. As a result, consumers are vulnerable to price hikes that
could make it difficult for them to retain their policies. Policyholders who allow their
policies to lapse, however, almost always lose the investment component of their
premiums. 3 Finally, in the absence of certain standards, consumers are limited in
their options to upgrade policies and are vulnerable to abuses in the sale of long-
term care insurance.

In addition to problems with insurance policies and standards, our work at eight
insurance companies found that, except for Medicaid recipients, the companies do
little to prevent the sale of long-term care insurance to consumers who cannot afford
it. Because of its cost, one study showed that people with limited financial resources
should not purchase long-term care insurance. Nevertheless, many people with
household incomes below $15,000 have purchased it.

SCOPE AND METHODOLOGY

In our study of long-term care insurance policies and standards, we compared
each state's long-term care insurance laws and regulations with NAIC standards.
We also reviewed 44 policies for sale in late 1990 by 27 insurers in eight states (Ala-
bama, Arizona, California, Florida, Missouri, New Jersey, Pennsylvania, and Wash-
ington). The policies were randomly selected from insurers whose policies had been
approved for sale by the eight states' insurance regulatory agencies. In addition, we
consulted officials at NAIC, the Department of Health and Human Services, the
Health Insurance Association of America, and the Blue Cross and Blue Shield Asso-
ciation. We also consulted major consumer groups and private and government actu-
aries.

In our study of companies sales practices, we obtained information from eight
companies that sell long-term care insurance policies nationally. The long-term care
business of these companies collectively represented about one-half of the policies
sold in this country.

STATES AND INSURERS LAG IN MEETING NAIC STANDARDS

In 1986 NAIC established model standards that have evolved rapidly. Although
these standards are not mandatory for the states, they suggest the minimum stand-
ards states should adopt for regulating long-term care insurance. Many states, how-
ever, do not meet key NAIC standards developed between 1986 and 1988. We found,
for example, that 23 states have not adopted standards requiring insurers to guar-
antee policy renewal and 19 states have not adopted standards disallowing Alz-
heimer's disease exclusions. These particular standards are basic to ensuring that
policyholders are able to maintain coverage and that policyholders with Alzheimer's
disease who need long-term care are not summarily excluded from receiving bene-
fits.

sPolicyholders who allow their policies to lapse will not get back a portion of the money they
have paid in premiums. As with whole-life policies, most long-term care insurance policies have
fixed annual premiums. Insurance companies price such policies so that they accrue substantial
investment reserves in the early years to cover the increased risks for the companies in the later
years. However, unlike whole-life policies, long-term care policies generally do not return any
of the investment reserves to policyholders who allow their policies to lapse.4Stephen C. Goss, Who Should Buy Long-Term Care Insurance? What Type of Policy Makes
Sense? Presented at the Sixth Annual Conference of Private Long-Term Care Insurance, March
1990.
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States lag even further in adopting NAIC standards established after 1988. For
example, 40 states have not adopted standards for inflation protection, home health
care benefits, or disclosure of post-claims underwriting.5

Insurance companies have adopted NAIC standards more quickly than states
have, but most policies we reviewed did not meet more recent NAIC standards par-
ticularly those regarding disclosure and inflation. Disclosure standards help clarify
or simplify policies, as well as help protect consumers from unfair or deceptive mar-
keting practices. For instance, NAIC standards require that insurance companies
provide consumers with outlines of coverage, using a specific format and content,
that summarize policy provisions. Despite this specificity, 41 of 44 outlines of cov-
erage we reviewed did not meet NAIC standards.

Inflation standards provide protection against the rising cost of long-term care.
NAIC standards require that the daily benefit amount, such as $80 a day for nurs-
ing home care, be compounded annually at 5 percent or more. At a lower rate, pol-
icyholders are likely to find their benefits eroded over time and inadequate to cover
costs. However of the 34 policies in our sample that offered inflation protection,
only 1 met the NAIC standard.

NAIC STANDARDS SILENT ON KEY POLICY FEATURES

Now I would like to discuss the risks to consumers I enumerated earlier on which
the NAIC standards are silent.
Services and Facilities

Consumers confront an array of policies made bewildering by the absence of uni-
form terminology and definitions. The absence of uniformity makes it difficult to
compare policies and to judge which provisions could reduce the likelihood a policy-
holder would receive benefits. For example, in our sample of policies, common terms
for services (such as "custodial care") and facilities (such as "nursing home") were
often modified by provisions that could in effect preclude covering the intended serv-
ices or eliminate the policyholder's area nursing homes from the pool of eligible fa-
cilities. These consequences likely would not be foreseen except by those especially
knowledgeable about provider requirements and the delivery of long-term care serv-
ices in a given state.

In short, the limitations of certain policy provisions may not be obvious to the typ-
ical consumer. Of the 44 policies we reviewed 23 contained restrictions on what was
meant by skilled, intermediate, and custodial care and 37 contained restrictions re-
garding eligible facilities. For example, several policies excluded physical therapy
fr'cm their definition of skilled care, despite the generally accepted definition of
skilled care as including physical therapy. In our sample of policies reviewed, 10
policies limited benefits covered through restrictions on skilled or intermediate care.

Regarding eligible facilities, consider one complaint to state commissioners we vis-
ited. A policyholder complained that her insurance company would not provide bene-
fits unless she received care in a nursing home with 24-hour nursing services; the
policy also required that these services be provided by a registered nurse. None of
the several nursing homes in her area met these requirements. Of the 44 policies
we reviewed, 12 policies required that the facilities provide 24-hour nursing services
for custodial care.
Eligibility Criteria

Eligibility criteria in our sample policies were often vague, were not sufficient to
assess the eligibility of many individuals with physical or mental impairments, or
had implications for restricting benefits in ways that were not obvious. Two types
of criteria illustrate these problems.

Many insurance .companies use eligibility criteria that require that care be "medi-
cally necessary." But some policies do not define the term. Of the 30 policies that
required care to be medically necessary, 6 left the term undefined. For the other
policies, the definition varied. Apart from problems with the definition of medically
necessary, medical necessity is not a relevant criterion for policyholders who do not
need medical services. Some policyholders may need only custodial or home health
care due to physical or cognitive impairments.

Insurance companies are beginning to use criteria other than medical necessity,
such as activities of daily living (ADLs). These activities include bathing, transfer-
ring from a bed or a chair, dressing, toileting, and eating. In using these criteria,
companies determine impairment by evaluating a policyholder's physical ability to

5 Post-claims underwriting occurs when an insurance company checks a policyholder's medical
history only after a claim is filed. This may result in a denied claim if the company determines
that the policyholder provided invalid medical information on an application.
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perform ADLs. Although ADLs are promising criteria for determining eligibility,
some of the polices we reviewed present significant problems. Of the 27 policies that
used ADLs, 17 did not describe the ADLs that the company would use to determine
whether benefits would-be provided. For example, one policy required that policy-
holders have a physical limitation that rendered them incapable of performing the
activities of daily living, but did not specify or define any ADLs. Without this infor-
mation, the circumstances under which the company would have provided benefits
was unclear.

The dilemma consumers face when assessing a policy's eligibility criteria and
judging the likelihood that they will receive benefits can be well understood from
the perspective of people with Alzheimer's disease. Many sufferers of Alzheimer's
disease do not need medical services nor do they have serious ADL limitations.
These people, who need supervision because they suffer from cognitive impairment,
require different criteria. However, absent any measure of cognitive impairment,
policyholders with Alzheimer's disease must meet other requirements. Therefore,
these people could be denied coverage if their policies use only medical necessity or
ADLs as eligibility criteria.
Grievance Process

Despite the prevalence of ambiguous provisions ,nd eligibility requirements, most
policies in our sample did not have a formal grievance process. A grievance process
allows policyholders to formally contest insurance companies' decisions about their
eligibility. At a minimum, such a process could help to resolve different interpreta-
tions of contractual obligations between policyholders and companies. Each of the
10 policies in our sample that offered a grievance process indicated that the com-
pany would reconsider claims and would review materials submitted by policy-
holders to support their claims.

NAIC STANDARDS DO NOT PROTECT CONSUMERS FROM PRICING OR MARKETING RISKS

Consumers face considerable racing and marketing risks in purchasing long-term
care insurance. NAIC standards need to be strengthened to s,.;Xiciently address
these risks.
Differences in Premiums for Similar Policies

We found substantial differences in premiums for policies that offered similar ben-
efits and little consensus among actuaries on the definition of a reasonable price.
For instance, annual premiums for four policies in our sample that offered onlZ
nursing home care ranged from about $1,200 to $1,600 (a difference of 33 percent).
Premiums for six policies offering nursing home care and home health care ranged
from about $1,200 to $3,000 (a difference of 150 percent). Premiums for six policies
that offered nursing home care, home health care, and adult day care ranged from
about $1,400 to $2,700 (a difference of 93 percent). To the consumer, policies in each
of these groups would have appeared similar because they offered the same basic
benefits anal dollar coverage. Moreover, the differences in the premiums across these
three groups indicate that consumers could purchase policies that provided a full
range of benefits at the same price as policies that provided only nursing home care.
Premium Increases

Policyholders who obtain long-term care insurance at the lowest price cannot be
guaranteed that their policies will remain a bargain. Policyholders run the risk of
unpredictable premium increases that may make it difficult for them to retain their
policies. Some insurance companies may initially underprice policies because of the
extremely competitive market. Low initial prices work to consumers' advantage,
however, only if insurers do not raise them significantly in the future. However,
pricing policies in a new market without actual experience data on the use of long-
term care services will require companies to make periodic adjustments. Because
the long-term care insurance market is still developing, the extent to which policy
prices will increase remains uncertain.
Lack of Nonforfeiture Benefits

Consumer vulnerability to financial loss is compounded by the fact that policy-
holders who do not retain their policies almost always forfeit the investment compo-
nent of their premiums. On average, insurance companies we reviewed expected
that 60 percent or more of their original policyholders would allow their policies to

"Premiums are based on coverage for a 75-year-old who obtains a policy that provides 3 years
of nursing home care, begins paying $80 per day after the first 90 or 100 days of nursing home
confinement, and provides no inflation protection.



146

lapse within 10 years; one company expected an 89 percent lapse rate after 10
years. 7 In all but two policies we reviewed, policyholders who alow their policies
to lapse would lose the entire investment component of their premiums.

In our sample of policies, a consumer who purchased a policy at age 75 and al-
lowed it to lapse at age 85 would, on average, lose about $20,000 in premiums. For
either of the two policies in our sample that offered nonforfeiture benefits, the pol-
icyholder would receive back about $12,000 to $14,000 of the $20,000. The other 42
policies would offer the policyholder nothing back. NAIC standards do not require
insurance companies to provide nonforfeiture benefits.
Limitations on Policy Upgrading

Consumers buying long-term care policies also face risks that are inherent in new,
rapidly evolving insurance markets. For example, upgrading policies can be particu-
larly troublesome for consumers who purchased earlier-generation policies. Many of
the earlier policies contain overly restrictive provisions prohibited by NAIC, such as
a prior hospitalization requirement. Today, many policyholders who bought such po-
lices and who want to upgrade them to current standards may do so only with sig-
nificantly higher premiums, if at all. These policyholders must meet the same re-
quirements and the same terms as new purchasers. That is, they must meet the
insurance company's criteria for medical underwriting and preexisting conditions, as
well as pay the premium for their age group. The premium generally more than
doubles for the 10-year difference between age 65 and 75. None of the policies we
reviewed offered the option of upgrading the policy under more favorable conditions.

Incentives for Marketing Abuses
The high first-year sales commissions that agents can earn by selling long-term

care policies create an incentive to make the consumer's specific long-term care re-
quirements less of a consideration than the sale itself. The size of commissions are
of concern to NAIC because high sales commissions have created incentives for
abuses in the sale of other insurance to older people. For example, large commis-
sions associated with the initial sale of Medigap policies created undesirable incen-
tives for agents to "churn" (that is, to sell) new policies to their customers. 8 As a
result, a commission structure was established by NAIC that reduced incentives to
churn Medigap policies. NAIC adopted Medigap standards for long-term care insur-
ance, but they were presented as an option that states and insurers should consider
adopting if they identified marketing abuses. The standards stipulate that insurance
companies spread commissions over several years by limiting first-year commissions
to no more than 200 percent of the commissions paid in the second year. In renewal
years, the commissions should be the same as the second year and continue at that
level for a reasonable number of years.

Agent commissions can be substantial. Of 16 policies we reviewed that had agent
commission rates, only 1 paid first-year commissions that would meet NAIC's op-
tional standards. The other 15 policies paid much higher commissions. On average,
commissions were about 60 percent of the total value of the first year's premium.
For half of the policies, this was at least twice NAIC's recommended rate. With one
policy for example, the sales agent could earn an initial commission of $2,000
basedd on a 70 percent commission rate) for selling the policy to a 75-year-old
consumer. These types of commissions provide considerable incentives for agents to
sell policies to consumers who do not need them.

BETTER CONTROLS NEEDED IN SALES TO PEOPLE WITH LIMITED FINANCIAL RESOURCES

In addition to problems with policies and standards, we identified problems with
insurance companies selling long-term care insurance to low-income people. We
have just described the problems with high first-year sales commissions. Such com-
missions could also encourage agents to inappropriately sell long-term care insur-
ance to low-income people.

Companies Lack Criteria and Data to Assess Who Should Buy
Because long-term care insurance is expensive, it is generally not appropriate for

people with limited financial resources. People covered by Medicaid generally do not
need it because Medicaid will pay for their care. Long-term care insurance may be
inappropriate for other low-income people who would become eligible for Medicaid
soon after they incur nursing home expenses.

7 This analysis included 20 policies for which we had lapse rate data and which excluded mor-
tality as a basis for lapsing.5 Medigap refers to private insurance policies designed to fill some of the gaps in Medicare
coverage, such as deductibles and copayments.
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Officials from the eight companies we reviewed said that they do not want to sell
long-term care insurance topeople for whom it is inappropriate. Despite their stated
intentions, the companies do not have clearly established financial criteria about
who should buy. Only one company has ?etablished such financial criteria. It rec-
ommends that this insurance should be purchased by people with nonhousing assets
of $20,000 or more. In addition, co-vpanies do not know whether they are selling
to low-income people because they r, not systematically obtain financial information
from applicants. A recent study showed that almost 20 percent of purchasers had
household incomes of $15,000 or less a year.9

NAIC recognizes that this insurance may not be an appropriate purchase for Med-
icaid recipients. NAIC standards require applications for long-term care insurance
to contain questions about whether the applicant has Medicaid coverage. However,
applications from two of the eight companies we reviewed did not contain such ques-
tions.

Training Material Says Little About Avoiding Sales to Low-Income People
All but one of the insurance companies we reviewed sell long-term care insurance

through agents. We reviewed material that companies use to train these agents. We
also inquired about training requirements for agents. Not all companies require
their agents to attend training courses.

Officials from most of the companies told us that their agents are instructed not
to sell to low-income people. Officials from two companies told us that their agents
are instructed to ask applicants about their incomes and assets, and to consider this
information when making a sale. However, the companies provide agents with lim-
ited training or material on assessing the financial condition of potential buyers or
on avoiding sales to low-income people.

Companies Do Not Specifically Monitor Sales to Low-Income People
Seven companies that sell insurance through agents do not monitor whether

agents sell to low-income people. However, company officials told us that agents will
be disciplined if it is discovered that they do not meet company standards for selling
toe low-income people. Officials of these companies could not tell us if, or how fre-
quently, they discipline agents for such sales. The companies do not maintain
records to indicate whether agents have been reprimanded or terminated for this
problem.

Several officials said that because low-income people cannot afford long-term care
insurance, they generally do not buy it. Therefore, they said that there is little need
to discipline agents for such sales. This belief seems to be inconsistent with the re-
cent survey indicating that low-income people represent a substantial proportion of
the people who purchase long-term care insurance.1 0

Companies Provide Limited or No Guidance to Consumers
Only four of the eight companies provide consumers with marketing material that

alerts them to potential problems of affordability. For example, two companies in-
form consumers that it is important to buy only what they can afford. Another com-
pany's marketing brochure recommends this product only to people with nonhousing
assets of $20,000 or more. It also advises people who might qualify for Medicaid
that, since they do not need this coverage, they should not apply for it. The bro-
chures and informational letters from the other four companies do not address the
issue.

CONCLUSIONS AND MATTER FOR CONSIDERATION

We believe standards in addition to current NAIC standards are needed. These
standards should

* promote uniformity of terminology and definitions for eligibility criteria, long-
term care services, and long-term care facilities;

* establish guidelines that address the relevance of eligibility criteria for different
types of impairments;

" establish formal grievance procedures;
* establish requirements for nonforfeiture benefits;
" establish options for upgrading coverage; and
" establish a sales-commission structure for long-term care insurance, as was

done for Medigap insurance, that reduces incentives for marketing abuses.

9 LifePlans, Inc., Who Buys Long-Term Care Insurance?, Health Insurance Association of
America (1992).

10 LifePlans, Inc., 1992.
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New standards alone would not ensure adequate consumer protection. Despite
substantial progress in recent years, many states have not adopted key NAIC stand-
ards, and when they will do so is uncertain. Therefore, if states do not adopt the
NAIC standards, the Congress may wish to consider enacting legislation that sets
minimum federal standards for long-term care insurance. Such legislation could in-
clude the current NAIC standards and the additional standards we have suggested.

RESPONSES OF DIRECTOR SHIKLES TO QUESTIONS SUBMITTED BY SENATOR GRASSLEY

Question No. 1. Are you able to say whether states that have adopted NAIC
standards have done a good job of enforcing the standards that they adopted?

Answer. We did not study how states have enforced NAIC standards. But enforce-
ment of NAIC standards is as important as the adoption of the standards them-
selves in regulating long-term care insurance. We also know from visits with offi-
cials of eight state insurance agencies that they face a considerable task in enforcing
long-term care insurance standards, particularly in light of limited staff and other
resources.

Question No. 2. The Insurance Commissioners' testimony, which followed yours,
notes very pointedly that they have tried, in their recommendations, to strike a bal-
ance between consumer protection and the need to let a new product and market
develop. May I just have your general comment on this tension? And can you tell
us whether you believe that your recommendations strike this balance?

Answer. Although the NAIC standards are not mandatory, they suggest the mini-
mum standards states should adopt in regulating long-term care insurance. The
standards do provide consumer protection while offering insurance companies flexi-
bility to experiment with different products in a competitive, emerging market. The
additional standards we proposed would likely increase premiums. However, we be-
lieve that they would significantly improve consumer protection. Further, adding
these standards to existing NAIC standards is still consistent with an approach of
incrementally strengthening standards while giving insurers the flexibility to con-
tinue to experiment with and improve their products.

Question No. 3. (A) Can you tell us what a formal grievance procedure should look
like? (B) And do you believe that we could establish one that is simple and will not
bog down both the consumer and insurers with endless litigation? (C) Is there a cur-
rent model in use of an appropriate grievance procedure? (D) Finally, is a grievance
procedure going to be enough to protect the consumer?

Answer. A grievance procedure allows policyholders to formally contest insurers
decisions about their eligibility. A grievance procedure alone will not provide effec-
tive consumer protection and should be considered with other standards to regulate
long-term care insurance. At minimum, a grievance procedure could help to resolve
different interpretations of contractual obligations between policyholders and insur-
ers in a forum other than a legal one,

Of the 44 policies we reviewed, 10 offered some type of simple grievance proce-
dure. Each of the 10 policies stipulated that the insurer would reconsider a claim
and review any supporting materials after the policyholder submitted a reconsider-
ation request in writing. S even of the 10 policies obligated the insurer to respond
to the grievance, in writing, within a specific period (30 or 60 days). Provisions stip-
ulating an insurer's time limit give policyholders a safeguard against inordinatedelays.Question No. 4. You discussed the importance of nonforfeiture requirements for
long-term care insurance policies. Do you have any thoughts on how those should
be structured? Would you contemplate a cash surrender value or forfeiture value or
some sort of service or benefit value? What about the length of time a policy should
be held before the nonforfeiture protection kicks in?

Answer. It was most important that we emphasize consumers vulnerability to fi-
nancial loss absent nonforfeiture benefits. We did not evaluate specific options or
types of nonforfeiture benefits. In principle, however, reduced paid-up benefits
should have a more limited impact on premiums than cash surrender benefits.

U.S GENERAL ACCOUNTING OFFICE,
Washington, DC, November 30, 1992.

Hon. JOHN D. ROCKEFELLER IV, Chairman,
Subcommittee on Medicare and Long Term Care,
Committee on Finance,
U.S. Senate.

This letter is in response to the additional information you requested to be in-
cluded in the June 23, 1992 hearing record. It concerns the status of states in adopt-
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ing key NAIC standards for regulating long-term care insurance. To review state
standards, we compared each state's applicable laws and regulations with key NAIC
standards. Compliance with NAIC standards was based on states' long-term care in-
surance acts and regulations as of January 1991. Almost all states had adopted
some of the NAIC standards we reviewed. However, only a few states, including
Alabama and Mississippi, met all the standards that we reviewed. In contrast, a few
states or jurisdictions, including the District of Columbia, Ohio, Pennsylvania, and
Utah, did not meet any of the standards we reviewed. The enclosed chart indicates
the number of states that had enacted key NAIC standards at the time of our study.

Should you or your staff have any additional questions about our study, we would
be happy to discuss them.

JANET SHIKLES, Director, Health
Financing and Policy Issues.

Enclosure.

State Enactment of Key NAIC Provisions

Consumer protection
Equal to or more Less than

NAIC provision' ,b than model mdei No provision
Requires guaranteed renewaoility 28 2 21
Prohibits orior hospitalization 32 8 11
Proh!bits Alzheimer s d' ease

exclusions 32 2 17
Slanoaros for home nealtrh care 11 1 39
Meets inrtiaton protection

stanaarao 11 6=  34
Application oiscJosu(e

requirements to prevent
post-claims underwriting 11 40

Prohibits steoaown nrovsions" 8 22
Cannot limit to sKIlled care or give

significantly more coverage for
skilled care than other care 35 4 12

Has preexisting condition limits' 23 23 5
Requires outline of coverage 21 25 5

Slandard format and content for
outline of coverage 21 4 26

Requires uniform 30-day free fook9 29 12 10

Stanoards for loss ratios 26 6 19

'Comciance with NAIC standards was oasea on slates Iong-te.m care insurance acts ano regulations
as of Januarv 1991 Data were provided bv NAIC

includess mne district ' ColumOia i us, states aod to 51

:We comoared states to a stanoaro requiring that intiation protection De- roundedaed annual v

:Cne state sets mnimum caos on inflation protection out coes noitea e c "rzoounolng

"Steooo-&n orovisions reoL ! poicylolders to obtain nigher levels or care ceiore ney become eligible
!or iower ievets This would for example, require that skilled nursing care ce received before cuslocial
care would be covered

'Preexising condition is one for which medical advice or treatment was recommended by or received
from a neaitn care provider within 6 months before the effective oate of coverage A policy cannot deny
coverage of sucn a cona~tjon after 6 months of effective coverage

9We evacuated standards for individual policies only ranking would Offer for some states if group policy
standards were included

61-396 0 - 93 - 6
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PREPARED STATEMENT OF SUSAN VAN GELDER

Good afternoon Mr. Chairman and Members of the Subcommittee. My name is
Susan Van Gelder, Associate Director of the Health Insurance Association of Amer-
ica (HIAA). I am pleased to testify today on behalf of the HIAA which represents
300 private health insurance companies providing health insurance for 95 million
Americans.

HLAA welcomes the opportunity to testify today on the status of the private long-
term care insurance market and the consideration of proposals to establish federal
consumer protection standards for such products.

To emphasize the need for unique consumer protection requirements in the area
of long-term care, on April 26, 1992, the HIAA Board of Directors adopted a Pro-
posal for Long-Term Care Consumer Protection which states the Goals of Long-
Term Care Insurance Consumer Protection Regulation and proposes a Consumer
"Bill of Rights" which identifies fundamental consumer rights for the purchase of
long-term care insurance. To back up the Bill of Rights, the proposal recommends
a series of specific provisiohAs in the areas of company, agent, and consumer edu-
cation, disclosure, marketing practices, and policy benefit provisions. The HIAA Pro-
posal for Long-Term Care Consumer Protection is in the form of a legislative and
regulatory agenda which HIAA is actively pursuing at the state level. See Attach-
ment A.

HIAA and its members share the objectives of policy makers and consumers-
strong consumer protection laws and their full enforcement are needed for long-term
care insurance. The market will not survive without them. However, HIAA has seri-
ous concerns that some consumer protection standards being considered by state
and federal policy makers will do more harm to consumers than good. Lot me dis-
cuss these reasons in more detail.

I. THE LANG-TERM CARE INSURANCE MARKET IS GROWING RAPIDLY, OFFERING
CONSUMERS MEANINGFUL AND AFFORDABLE PROTECTION

Market Growth
Prior to 1985, only 24 companies sold a long-term care insurance policy. Today,

over 130 companies are selling long-term care insurance. Many diverse products are
being offered-consumers may buy coverage on an individual basis; through their
employer; as part of their membership in a continuing care retirement community;
or as part of their life insurance policy.

The number of people who have purchased long-term care insurance has more
than doubled since 1987. An HIAA survey shows that, as of the end of 1990,
1,928,000 policies had been sold.

Although the market is still dominated by products sold individually to an older
population, newer vehicles, such as employer-sponsored arrangements and coverage
under life insurance plans, have grown rapidly since their recent introduction. One
quarter of all policies sold in 1990 were in the employer market.

Other-types of products are also developing. For example, between 1987 and mid-
1990, the number of people purchasing coverage as part of a life insurance contract
increased from about 1,000 to more than 14,000. Clearly this market is young and
just beginning to demonstrate its potential, especially among the nonelderly-popu-
lation.

Meaningful Protection
More importantly, the products themselves have undergorx. tremendous changes

in benefit features and design in response to consumer demand and market and reg-
ulatory pressures. Our analysis of about 14,000 individual long-term care policies
purchased in 1990 indicates that individuals are purchasing long benefit periods,
reasonable daily benefit amounts, and short elimination periods. For example,

* The benefit durations of policies sold in 1990 were quite long. Almost all policies
covered at least two years of nursing home care (96%) and slightly more than
half had durations greater than five years; 35 percent were lifetime policies.

* The average daily nursing home benefit was $72.
* Most policies sold had elimination periods of 20 days or less (65%).
* About 37 percent of policies had home health care protection.
* About 40 percent of purchasers over age 55 chose to include inflation protection

in their policy. Purchasing inflation protection is highly correlated with age.
While about half of purchasers age 55 to 64 chose inflation protection, only 17
percent of individuals over age 75 chose the coverage. In addition, the percent-
age of purchasers opting for inflation protection does not increase for those with
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incomes above $35,000; suggesting that above a certain income level, individ-
uals self-insure for the risk of inflation costs.

* While the average premium across all individual buyers of all ages and includ-
ing those with and without inflation was $1,072 a year or about $90 per month,
the average premium:

" at age 65 without inflation was $776 a year,
" at age 65 with inflation it was $900 a year.

" at age 79 without inflation was $1,786 a year,
" at 79 with inflation it was $2,466.
Although the market is quite young, it is clear that good products are widely

available across the country. Furthermore, newer products, although a smaller per--
centage of the market, tend to offer newer benefits. For example, most newer poli-
cies condition benefit eligibility upon becoming disabled in a number of activities of
daily living rather than physician certification of need. Some policies offer case man-
agement services. A few policies determine eligibility for noninstitutional care based
on disability alone; they are eligible for benefits while receiving care from family or
other informal caregivers.
Company Experience

In 1989, HIAA conducted a survey of 27 member companies selling long-term care
insurance to determine what their market experience had been to date. The follow-
ing information was reported:

* Most companies required an attending physician statement for all applications
or under certain conditions such as age or the presence of a specific health con-
dition. Additionally, 15 companies conducted follow-up phone interviews with
every applicant. Across companies representing 40 percent of the market, an av-
erage of 76 percent of all applicants were approved for coverage.

" All companies using an agent force provided a copy of the policy's outline of cov-
erage at point of sale.

" Across companies representing 40 percent of the market, an average of 10 per-
cent of all policies were returned within the 30-day free-look period for a pre-
mium refund and cancellation of the policy.

" Although very few companies had enough experience to report claims informa-
tion for those companies with at least 25 filed claims, the median percentage
of claims approved for payment was 88 percent. The most frequent reasons for
denial were failing to meet the preexisting condition requirement, failing to
meet the deductible period, and misrepresentation or fraud on the application.

* Across companies representing one-third of the market, the average first year
agent commission rate was 36 percent. The average second year commission
rat- was I1 percent. After 5 years, the average was 7 percent. Independent
agents generally do not receive the entire commission, however, because it is
also uqed to hel pay overhead such as office space, management and support
staff.

Affordable Products
HIAA believes that long-term care insurance can offer meaningful and affordable

long-term care protection for millions of Americans. In the employer market, where
the average age of a long-term care buyer has been 43, the average yearly premium
is $200 for a plan offering an $80 a day nursing home benefit, 5 years of coverage
and providing a 90-day deductible period.

A recent Fortune survey of 500 executives indicates that long-term care is the
most likely type of employee health benefit to be added over the next 5 years. It
is estimated that clarification of the tax treatment for employer-sponsored plans
could increase this market by 35 percent. In addition, such legislation is important
for recognizing the unique nature of certain long-term care products-such as those
using life insurance or those that provide benefits based upon a level of disability
rather than upon the receipt of formal services.
Who is Buying Long-Term Care Insurance and Why

While the market has grown rapidly and the products have improved substan-
tially ov.:r the past few years, very little had been known about who is actually buy-
ing lkig-term care policies, why they are buying and what kind of policies are being
bought-information which is critical assessing the extent to which private insur-
ance is a viable financing vehicle for long-term care and if so, for whom.

HIAA recently released findings from a survey conducted by Life-Plans Inc. of a
sample of buyers and non-buyers of both individual and employer group long-term
care insurance during 1990. In addition to who is buying what products and why,
the survey produced findings related to people's attitudes about the government's
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role which may. help policy makers in developing consumer education and protection
needs in this area.

With respect to individual long-term care insurance policies, six companies, that
together represented 45 percent of total individual long-term care insurance sales
in 1990, contributed a sample of purchasers and non-purchasers over age 55 to the
study. The response rate for purchasers and non-purchasers was 61 percent and 43
percent respectively. Major study findings include:

" Purchasers are wealthier and younger than their counterparts in the general
population age 55 and over; they are also more likely to be female, married and
college educated.

" Compared to non-purchasers, purchasers view planning for the future as very
important, have a more positive attitude toward the products provided by the
insurance industry, and are less likely to view government as a major payor of
long-term care costs than are non-purchasers. Purchasers are also more likely
to believe that they are at a higher risk for needing nursing home care than
non-purchasers. However, there still exists a great need for education about
long-term care and how to pay for it by both groups.

" There are a variety of important reasons behind the decision to purchase long-
term care insurance. However, one-half of the purchasers cited the most impor-
tant reasons were preserving their independence and being able to afford need-
ed care. Protecting assets was cited by only 14 percent as the most important
reason for purchasing.

" In addition, there were a variety of reasons why individuals chose not to pur-
chase policies. Three reasons related to cost were cited by 43 percent of non-
purchasers. Many non-purchasers, 17 percent, were waiting for better policies.

• Providing information about long-term care risks, costs, and private insurance
is considered by purchasers to be the single most important action that govern-
ment should take in this area.

With respect to employer group long-term care insurance, two companies which
represented 16 percent of allpolicies sold in the employer market in 1990 contrib-
uted a sample of employee purchasers and non-purchasers. The response rate
among employees who purchased a policy was 63 percent, while the response rate
of non-purchasing employees was 46 percent.

Most of the employers who agreed to participate in the survey were insurance-
related organizations. Given the small sample size and the unique nature of the em-
ployers, data from this sample offer only a "first look" at the demographic profile
and attitudes of a subset of purchasing and non-purchasing employees. Major study
findings include:

" The employees in the survey differ substantially from their counterparts in the
general population. Sampled employees are between seven and eight times more
likely to have incomes in excess of $50,000 than are individuals in the general

population. They are also more likely than those in the general population to
old financial assets of great value.

" Employee purchasers are somewhat older, more likely to be male, and more
likely to have completed some college education than are employee non-pur-
chasers. Moreover, about 80 percent of purchasers have incomes of over
$35,000, compared with only 69 percent of non-purchasers.

" Both insurance companies offered plans with nursing home and home health
care protection, inflation coverage, elimination periods of 90 days, and minimum
benefits of at least $73,000. Employees could choose daily benefit amounts, life-
time maximums, and whether or not they wanted inflation protection.

Although one employer offered a $1 million lifetime maximum, the lifetime
maximum offered by the other five employers ranged from $73,000 to $390,000.

The average daily nursing home benefits was $80. The average home health
care benefit was half that of nursing home benefits. Chosen daily benefits did
not vary with age or income.

When offere-d the choice of inflation protection 90 percent of purchasers chose
it. Two options were available-an opportunity to increase daily benefits on a

periodic basis and an annual 5 percent compounded increase to the daily bene-

" compared to non-purchasing employees, employee purchasers view planning for
the future as very important, worry more about how they will pay for care if
they need it, believe their risk of needing nursing home and home care is higher
and are less likely to view government as a major payor of long-term care costs
than are non-purchasers.

fr*-
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* Like individual buyers, the most important reason employees bought long-term
care insurance related to preserving independence and the desire to guarantee
the affordability of services.

" Reasons related to cost were the most frequently cited (46 percent) for not pur-
chasing long-term care insurance among employees. About 17 percent of re-
spondents felt they were too young to consider long-term care.

" A comparison across markets indicates that employees' reasons for non-pur-
chase were more focused on the product and its cost whereas older individuals'
concerns were focused more on the insurance company itself.

" Employees were uncertain about the desirability of establishing a new govern-
ment program for long-term care financing. They were, however, 1.7 times more
likely than are their counterparts in the individual market to oppose a new gov-
ernment program.

" As in the individual market, purchasers expressed an interest in having the
government assist individuals in understanding the risks they face, the financ-
ing options for long-term care, and how to choose a policy. Providing this infor-
mation was cited as the most important action that government should take.

The attitudes of these purchasers and non-purchasers provide both the public and
private sector better information about this market place. For example, both insur-
ers and the government have a critically important role to play in the area of
consumer education. Information about the future risks, and the conditions under
which government coverage is available is especially important. Education is the
key to consumer protection.

11. FEDERAL STANDARDS MAY INHIBIT NEW PRODUCT INNOVATION

While today's products provide meaningful benefits, we are not at all certain that
they represent the ultimate in product design. Given its brief history, we do not
know yet where the products will go in terms of what funding mechanisms may be
used to pay for them or what benefits such products might finally provide. The em-
ployer market and life insurance products, which accelerate death benefits for such
needs as long-term care, have only been recently introduced.

A recently issued report by the Washington Business Group on Health also found
that employers are showing P growing interest in sponsoring group long-term care
insurance plans. According to the WBGH report, which is based on a study of 136
Fortune 500 firms, approximately 10 percent of large employers have sponsored a
long-term care insurance plan. And 75 percent of those employers who responded
to the study plan to sponsor a long-term bare insurance plan by 1996. The study
also found that these employers believe the most critical federal government in-
volvement in the financing of long-term care is to ensure favorable tax incentives.
The employer and individual market, as well as continuing care retirement commu-
nities and long-term care insurance riders to life policies each respond to different
needs and each bring with it different consumer concerns. We have seen these mar-
kets undergoing refinements on a regular basis. A single set of federal standards
would have a chilling effect and could well result in inhibiting such product innova-
tion, just when it is needed most.
Federal Legislative Proposals

Several bills which would impose certain federal standards for long-term care in-
surance have been introduced and referred to this subcommittee and are the subject
of this hearing. S. 2571, introduced by the Chairman and Senator Mitchell, would
set up a publicly funded long-term care program along the lines of the Pepper Com-
mission proposal, in addition to establishing private insurance standards and clari-
fying the tax status of long-term care insurance. S. 846, introduced by Senator
Pryor, would establish federal standards for private long-term care insurance. S.
1693, introduced by Senator Bentsen would clarify the tax treatment of long-term
care insurance and accelerated death benefit riders as well as establish certain min-
imum standards for qualified long-term care policies by definition. Senator Pack-
wood's Secure Choice Legislation (S. 1668) would establish certain minimum stand-
ards for qualified long-term care policies, in addition to creating a public program
for low income individuals and clarifying the tax treatment of long-term care. In ad-
dition, S. 2141 introduced by Senator Kennedy, although not referred to this Com-
mittee, would create a Long-Term Care Commission to develop long-term care
standards.

Many of the provisions in theee bills have been adopted by the NAIC in either
the Long-Term Care Insurance Model Act or Regulation and we support their enact-
ment by the states. On the other hand, many provisions in these bills are currently
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being discussed with the NAIC, the industry, and consumer organizations and there
is no consensus as to whether these provisions truly protect the consumer.

With respect to provisions currently in the Long-Teri Care Model Act and Regu-
lation, there are multiple provisions which HIAA firmly supports as appropriate
consumer protection. These include:

-Prohibition against prior-hospitalization.
-Required 30 Day Free Look Period.
-Penalties on agents and insurers equal to three times the commission rate, or

$10,000 whichever is greater.
-Required delivery of detailed outline of coverage.
-Required coverage of Alzheimers.
-Prohibition of preexisting condition exclusion period of longer than 6 months.
-Minimum standards for Home Care, including prohibitions against tying bene-

fits for home care to need for skilled nursing care, covering only services by reg-
istered or licensed practical nurse, or limiting coverage to services provided by
Medicare-certified agencies or providers.

-Prohibition against conditioning eligibility for benefits provided in an institu-
tional care setting on the receipt of a higher level of institutional care.

-Requirement that individual policies be guaranteed renewable.
-Requirement that group policies provide for continuation and conversion.
-Required offer of inflation protection.
-Prohibition against post-claims underwriting.
-Loss ratio requirements of at least 60% for individual policies.
-Requirement that insurers establish auditable marketing standards, for fair and

accurate comparisons of
-Policies, notification of limitations of coverage, and notification of availability of

senior counseling programs if one exists in the state.
-Prohibition against twisting, high pressure sales tactics and cold lead advertis-

ing.
-Requirement that agent determine appropriateness of a recommended purchase

prior to sale.
-Required delivery of buyers guide prior to sale.
In addition, there are several provisions in the HIAA Consumer Protect ion

Framework which go beyond .the current NAIC Long-Term Care Model Act and Reg-
ulation. They include:

Require agents to provide the address and phone number of the state insur-
ance department and the name and phone number of an insurer home office
contact.

Require insurers to establish and implement long-term care education and
training programs and materials for their marketing representatives and appro-
priate home office staff.

Require insurers to establish procedures for monitoring the sales practices of
their agents. Measures of agent conduct include lapse rates, replacement rates,
rescission rates, and application denial rates. Such agent specific data shall not
be required until it reaches a credible level.

If states have continuing education requirements, require agents licensed as
accident and health agents to earn long-term care insurance credits.

Require policies to waive premiums while the insured is receiving nursing
home benefits.

Require insurers to establish and maintain a meaningful update protection
program offering policyholders new policy forms, improvements and coverages
currently marketed by the insurer.

Require insurers to base benefit eligibility criteria upon clinically-based em-
pincal research in the area of disability and long-term care. Insurers shall in-
clude in their contracts at least one of the following criteria:

* Insureds are determined to be disabled due to an inability to perform
an appropriate number of activities of daily living (ADLs), or

n nsureds have a similar level of disability such as one measured in
terms of medical necessity, or

* Insureds have a similar level of disability due to cognitive impairment.
Requre insurers to provide a clear and thorough written definition of the

benefit eligibility criteria at the point sale.
Insure must inform an applicant whether he/she is accepted for coverage

within 60 days after receiving a completed application and all necessary sup-
porting documentation requested by the insurer.
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Require insurers to establish a thorough claims process which will be ex-
plained clearly in written form at the time a claim is filed.

Reguire insurers to either:
* provide at least a three-month guaranteed reinstatement period for pol-

icyholders who miss a payment because of reduced competence, or
o offer at the timp of application the opportunity for the insured to des-

ignate an alternative individual to be notified if a premium is not received
by the premium due date.

Require state insurance departments and the NAIC to develop and specify
minimum standards for establishing long-term care reserves.

The NAIC, working with insurers, should develop criteria for evaluating in-
surer reporting data.

Require states to report the finally adjudicated violations of a state's long-
term care insurance laws or regulations.

HIAA opposes federal regulation of private long-term care insurance. However, in
considering federal legislation, lawmakers should be mindful that the most imme-
diate federal government role should be the clarification of the tax status of long-
term care insurance so that it is treated as accident and health insurance. Senator
Mitchell and Senator Rockefeller's legislation (S. 2571), Senator Bentsen's legisla-
tion (S. 1693) and Senator Packwood's Secure Choice legislation (S. 1668) all provide
for the tax clarification of long-term care insurance. HJAA looks forward to our con-
tinuing efforts with the Committee to enact legislation in this area.

Although HIAA has made it clear that the industry does not support the adoption
of federal standards for long-term care insurance, HIAA has been asked today to
comment on specific provisions of the above referenced bills:

1. Mandatory Non-Forfeiture Benefit
HLAA supports the concept that insurers must be required to offer all prospective

policyholders, including group policyholders, a nonforfeiture benefit in the event of
non-payment of premium which bears a reasonably consistent relationship by issue
age and duration. We do not support mandated nonforfeiture benefits in policies.
Examples of non-forfeiture benefit options include, but are not limited to, a reduced
paid-i p benefit, extended term insurance, a return of premium and a cash surren-
der value.

A mandatory non-forfeiture benefit presents serious equity problems by substan-
tially increasing the premium for the majority of policyholders. In fact, according to
an HIA-A analysis of several of ts member company long-term care products, a re-
duced paid-up nonforfeiture benefit increased the average annual premium for a 55
year old by 30 percent, and 20 percent for a 60 year old. A non-forfeiture benefit
which returns premium upon lapse raised the average annual premium for all ages
by roughly 40 percent. [Mitchell/Rockefeller (S. 2571) mandates non-forfeiture
with a minimum requirement of RPU at time of purchase. Pryor (S. 546)
mandates at least RPU with NAIC to specify no more than two other types
of benefit. Bentsen (S. 1693) requires offer with NAIC to promulgate. Ken-
nedy (S. 2141) mandates non-forfeiture to be specified by a Commission.
Packwood (S. 1668) Secure Choice requires offer of RPU non-forfeiture ben-
efit.]

2. Mandatory Inflation Protection Benefit
Affordability would be severely affected by mandating the purchase of inflation

protection. According to the same HIAA analysis, a lifetime 5 percent compounded
inflation benefit increases the average annual premium for a 55 year old by 123 per-
cent, 101 percent for a 60 year old and 64 percent for a 70 year old. HIAA strongly
believes consumers should be allowed to choose inflation protection if they decide
they want it; it should not be forced upon them. As our survey of buyers indicates,
people are selecting inflation options based on their age and income in a logical
manner. In fact, for those with incomes about $35,000, the percentage opting for in-
flation does not increase regardless of income levels. For them, purchasing higher
daily benefit amounts and self-funding the inflation risk makes more sense. We con-
cur with the NAIC in having this benefit remain optional. [Mitchell/Rockefeller
(S. 2571) mandates offer of compounded [P with rate of increase at least
the average annual percentage increase for payment rates under the Act.
Pryor (S. 846) mandates offer of 5 percent compounded [P. Bentsen (S.
1603) mandates offer using NAIC standard. Kennedy (S. 2141) mandates
compounded IP at rate of increase of the average wage index. Packwood
(S. 1668) Secure Choice mandates 5 percent compounded IP.J
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3. Daily Benefit of 80 Percent of Statewide Average Nursing Home
Most long-term care policies on the market offer a range of daily benefit amounts,

from $40 per day to $200 per day. As indicated from our buyer survey, most individ-
uals are purchasing adequate daily nursing home benefits. The average daily benefit
purchased by individual buyers was $72 per day and the average daily benefit pur-
chased by employees was $80 per day. In comparison, the 1990 national average of
nursing home costs was $70-80 per day, according to the Department of Health and
Human Services. Requiring that the average daily benefit be a percent of the state-
wide average nursing home rate in the year of sale is both unnecessary and, at this
point in time, infeasible-information on state wide nursing home rates is non-exist-
ent or unreliable at best. Also, an individual may purchase in one state but plan
on using services in another. [Mitchell/Rockefeller (S. 2571) has this provision.
Packwood (S. 1668) Secure Choice has similar a provision for qualified poli-
cies.]

4. Premium Approval Process/Rate Controls
States currently have some form of rate regulation or review with an inherent

right to act upon rate increases which they deem to be unfair, discriminatory or un-
reasonable in relationship to the benefits. Furthermore, because insurers are obli-
gated to meet loss ratio requirements, changes in premiums must be justified to the
state; they cannot be arbitrarily determined by insurers. Subjecting long-term care
premium increases to public comment, i.e., hearings, is unfair and unproductive.
Unlike utilities which provide services to all consumers, long-term care insurance
is not a product used by a vast majority of citizens. Subjecting premium increases
to public hearings attended by people who do not own policies, or in states where
the distribution of business is too small to administer credibly, would be overly com-
plex and expensive. Even allowing only those who own policies to attend would be
Confusing to the consumer and unfair to the insurer and insured in the long run.
Lastly, we believe the new NAIC loss ratio reporting form will more effectively as-
sist regulators in overseeing premium changes.

Finally, such a proposal would be particularly problematic in employer group mar-
ket whereby each employer's plan experience may be used as a rate basis. Employ-
ers typically, use benefit managers, independent actuarial consultants and a com-
petitive bid process to maintain rate oversight.

We share the concerns of the committee that consumers be protected from large
rate increases. To that end, we believe the most effective protections are state meas-
ures which assure that initial premiums, and potential increases, are determined
appropriately. Setting arbitrary limits on premium increases does not achieve the
goal of ensuring that rates are set correctly in the first place. It also could poten-
tially threaten insurers' abilities to pay future claims which is certainly not in the
best interest of the consumer. Currently, the NAIC is grappling with this issue and
the results of their deliberations should be considered. [Mitchell/Rockefeller (S.
2571) requires state approval process with public input on rate increases
to be taken into consideration. Pryor (S. 846) requires public hearing be-
fore premium increases. Bentsen (S. 1693) has no specific provision. Mitch-
ell/Rockefeller (S. 2571) caps premium increases at 5 percent for ages 75
and over. For all others, policy must state minimum annual increase. Ken-
nedy (S. 2141) has similar provision but would cap increases at 10 percent
for ages 75 and older.]

5. 6-Month Contestability Period
Although the vast majority of insureds honestly complete the application, there

are some consumers who will choose to disregard the request that applications be
completed truthfully. In accordance with existing law, standard practice is to allow
insurers 1 or 2 years to determine "fraudulent" policies. The purpose of this provi-
sion is not to give insurers adequate time to research and challenge those who give
misinformation. Rather, the purpose is to assure that after some period of time, all
individuals can be assured that their insurance will not be challenged. Neither the
insurer nor the consumer benefits from insurance issued on the basis of false infor-
mation. Abuses will only result in higher premiums for everyone.

Insurers are fully prepared to pay valid claims regardless of when they occur. In-
surers are merely requesting protection against instances of fraud or negligent mis-
representation. Such a request will not affect truthful policy holders, but instead al-
lows insurers to underwrite coverage based on known facts and keep their rates
competitive. [Mitchell/Rockefeller (S. 2571), Pryor (S. 846), and Kennedy (S.
2141) all limit contestability period to six months.]
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6. Limitation on Agent Commissions /Limite on Agent Practices
HID does not support the use of agent compensation restrictions as the vehicle

to get at bad agents. HIAA believes that problems with regard to lapse rates and
replacement rates should be dealt with more directly by regulating agent sales and
marketing practices and extensive agent training and education. Caps on commis-
sions will not remove incentives for unwarranted initial sales or ill-advised replace-
ments. Blanket restrictions on sales commissions do not distinguish between agents
selling in an ethical, responsible way and those who do not. The job of regulators
is, and should continue to be, the effective enforcement of laws designed to weed
out and prevent abuses-not the creation of laws which indiscriminately restrict
competition across the board.

HIAA believes that commission restrictions may deter good agents from selling
long-term care insurance thereby decreasing the availability of good products to con-
sumers. [Mitchell/Rockefeller (S. 2571) and Kennedy (S. 2141) limit agent
compensation to 200 percent of second year commission. Pryor (S. 846) and
Bentsen (S. 1693) have no similar provision.]

7. Benefit Eligibility Criteria
HIAA supports the concept that insurers base benefit eligibility criteria upon

clinically-based empirical research in the area of disability and long-term care. In-
surers should be allowed to include in their contracts at least one of the following
criteria: the inability to perform a specific number of activities of daily living
(ADLs), or insured have a similar level of disability, such as one measured in terms
of medical necessity, or have a similar level of disability due to cognitive impair-
ment. In addition, we support full disclosure of the benefit eligibility criteria at time
of sale. Such information should be provided in clear and thdirou-gh- written form in
the marketing materials and the policy.

Secondly, H-A has strong objections to a public agency determining benefit eligi-
bility under private policies. While we advocate that there be a strong and simple
appeals process, the insurer, or an organization affiliateA with the insurer, is con-
tractually obligated to manage an individual's long-term care needs so that the best
care can be delivered most efficiently. Most importantly, transferring the claim adju-
dication function to an outside party could expose the insurer to unintended claim
liabilities. [Mitchell/Rockefeller (S. 2571) requires eligibility to be based on
inability to perform an appropriate number of ADLs, cognitive impairment
and/or dangerous behavior. Insurer flexibility is limited to criteria speci-
fied under the social insurance program of the bill where moderately or se-
verely disabled is defined as (1) needing substantial assistance or super-
vision from another individual with at least 3 of 5 ADLs (bathing, dressing,
transferring, toileting, and eating), (2) needing substantial supervision due
to cognitive or mental impairment needs substantial assistance or super-
vision with at least 1 ADL or in complying with a daily drug regimen or
(3) needs substantial supervision due to behavior dangerous (to themselves
or others) disruptive or difficult to manage. Pryor (S. 846) requires policies
to specify levels of functional impairment required to obtain benefits. Bent-
sen (S. 1693) requires 3 ADLs for nursing home and 2 ADLs for home care
or cognitive impairment. ADLs are: bathing and dressing, toileting, mobil-
ity, transferring and eating.]

8. Independent Third Party Assessment For Benefits
HIAA strongly objects to an independent third party determining eligibility under

private policies. Who would pay for it? While we advocate that there be a strong
and simple appeals process, the insurer, or an organization affiliated with the in-
surer, is contractually obligated to manage and individual's long-term care needs so
that the best care can be delivered most efficiently. Transferring the claim adjudica-
tion function to an outside party could expose the insurer to unintended claim liabil-
ities. [Mitchell/Rockefeller (S. 2571) and Kennedy (S. 2141) require profes-
sional assessment conducted by independent person or agency. Pryor (S.
846) requires professional assessment. Bentsen (S. 1693) uses NAIC Stand-
ard.]

9. Stipulation Of Income And Asset Criteria For The Purchase Of Long-Term
Care Insurance

HIAA objects to a Commission developing minimum financial standards including
both income and asset criteria that individuals must meet to be eligible to purchase
a long-term care policy. While HIAA agrees that discretion should be exercised in
selling to low income individuals, we are concerned that such standards would be
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paternalistic and unprecedented leaving many who would prefer to purchase a long-
term care policy wit.h no option but Medicaid spend-down. [Kennedy (S. 2141) only.]

10. Uniform Policy Definitions
HLAA recognizes that in order to provide meaningful benefits, policies must have

clearly understood and well defined long-term care benefits. Several policy benefits,
however, cannot be uniformly defined at this time. States vary widely in their defi-
nitions of licensed long-term care providers. Many types of noninstitutional services
are evolving and there is no clear, much less uniform, definition yet developed.
Beneficiaries could be harmed if definitions are "locked in" prematurely. However,
HLAA recommends that if the following terms are included in a policy they must
be appropriately and clearly defined: skilled, intermediate and custodial nursing
home care; nursing home; home health care; adult day care; elimination period;
waiting period; and maximum benefit period. [Mitchell/Rockefeller (S. 2571),
Pryor (S. 846), and Kennedy (S. 2141) require uniform language and defini-
tions.]

11. HIAA Supports Policy Upgrades For Current Policyholders
HIAA supports the establishment and maintenance of a meaningful upgrade pro-

tection program for improvements currently being marketed to the same class of
purchasers, without subjecting the insured to new preexisting conditions or other
limits on existing coverage. However, underwriting is necessary and should be em-
ployed as long as it is not more restrictive than for new issues. If underwriting were
not allowed, people on claim payout would be eligible making the premium unneces-
sarily costly for those not on claim. [Kennedy (S. 2141) does not allow for un-
derwriting.]

Il. THE STATES HAVE REACTED RESPONSIBLY IN REGULATING LONG-TERM CARE
INSURANCE

NAIC Long-Term Care Model Act and Regulation
Long-term care insurance is an evolving product. It is critical that the regulatory

environment allow for the development of new and different products while protect-
ing consumer interests. HIAA believes this dual regulatory objective is best met at
the state level.

In December 1986, the NAIC first adopted model legislation which successfully
balanced the needs of both the industry and consumers. A model regulation was
adopted shortly thereafter. Since then, the Model Act and Regulation have been
amended several times to better meet consumer needs.

To date, 43 states have passed legislation or adopted regulation based on some
version of the Model Act or Regulation. Additionally, six states have implemented
some other form of long-term care insurance regulation. Only two jurisdictions-
Pennsylvania and the District of Columbia-have not yet passed legislation or
adopted a regulation specifically for long-term care insurance. The product, however,
is not unregulated in these jurisdictions, but rather falls under the numerous laws
of general applicability for group and individual health insurance. Moreover, in
states with specific long-term care insurance laws, long-term care insurance is also
subject to all state health insurance laws.1

These and a number of state laws exist to protect consumers of long-term care
insurance, making it one of the most regulated insurance products on the market.
Given this vast state regulatory process, structure, and expertise, HIAA strongly be-
lieves that the states are better able than the federal government to regulate an
evolving product which requires equal consideration of consumer needs and product
development. Federal standards would create a burdensome dual state and federal

IAlthough the NAIC Long-Term Care Insurance Model Act and Regulation are important,
they comprise only one of several state regulatory initiatives applicable to long-term care insur-
ance and consumer protection. Specifically, long-term care insurance is subject to the NAIC Un-
fair Trade Practices Model Act, supported by the HIAA and applicable in all the states, which
provides consumers with the broadest range of protection against inaccurate product descrip-
tions, fraud, misrepresentation as well as improper denial of benefits. Long-term care insurance
is also subject to the NAIC Uniform Individual Accident and Sickness Policy Provision Law,
again supported by HIAA and applicable in all states, which specifies a variety of consumer pro-
tection provisions regarding such items as the policy form, specific policy provisions and policy
ap lications.

Inl addition, long-term care insurance may be subject to the NAIC Model Rules Governing Ad-
vertisements of Accident and Sickness Insurance, adopted in a majority states (all but 6),which
provides guidelines for truthful and accurate disclosure of health insurance advertising as well
as the NAIC Life and Health Policy Language Simplification Model Act, adopted in a significant
number of states (30), which requires policies to be written in simple language and large print.
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regulatory environment producing inevitable competition between state and federal
legislators to "out-legislate" the other. This could result in a set of standards so cost-
ly to the consumer that private long-term care insurance is no longer an option to
Medicaid spend-down.

HIAA recognizes that not all states have adopted the most recent version of the
NAIC Modul Act and Regulation which was adopted by the NAIC less than a year
ago. However, as found in a study conducted for AARP, companies seeing long-term
care insu-ance on a nationwide basis have been voluntarily updating their policies
to comply with updated versions of the Model Act and Regulation as they have been
amended several times over the last few years. These policies are widely available
in states that have not kept pace with the NAIC amendments.

Because HIAA is concerned about the lag time between NAIC amendments to the
models and individual state adoption of the amendments, its Board of Directors re-
cently made this issue a number one priority. HIAA and its member companies are
committed to working through this year to seek state adoption of the most recent
and critical provisions of the model act and regulation in the states.

As an industry, we understand more than anyone that the potential for consumer
abuses must be eliminated if we are to sustain a viable market. Therefore, HIAA
remains committed to working actively to have all states adopt the models and up-
date their existing laws. Although state adoption of the Model laws is essential,
equally critical is the enforcement of those laws. HIAA strongly supports the adop-
tion and enforcement of all state health insurance laws, not just those pertaining
to long-term care, to prohibit illegal or unscrupulous practices. Without strong en-
forcement, the laws themselves are meaningless.

IV. LONG-TERM CARE IS NOT MEDIGAP

Although long-term care insurance and Medigap insurance are primarily pur-
chased by elderly individuals, it is important to note that they are very different
products. Medigap insurance is purchased to fill the gaps not covered by Medicare,
the government sponsored insurance program which covers acute care for the elder-
ly and disabled. Moreover, the acute care provider network is well established,
whereas the long-term care provider network is still evolving. Long-term care insur-
ance is intended for catastrophic long-term nursing home or home health care and
is not necessarily an appropriate purchase for all elderly.

The federal government's role in regulating policies to supplement a federal enti-
tlement program such as Medicare is different than with long-term care where no
appreciable government overlap exists with private sector policies. As a result, there
is no standard set of gaps for this product to fill. In addition, because long-term care
delivery systems and insurance are still evolving, federal standards could result in
severe restrictions in the market's development.

Unlike Medigap, long-term care insurance is being provided increasingly through
the employer setting to younger individuals who are able to purchase policies at
more affordable prices long before they need the benefits. These sales are not typi-
cally solicited through agents but are marketed as part of the employer's overall em-
ployee welfare benefit package. The average age of such enrollees is 43.

Finally, budget considerations make it highly unlikely that a government spon-
sored program for long-term care such as the one proposed in H.R. 4848, will be
enacted any time soon. Cost estimates for publicly funded programs have been pro-
hibitively expensive. Preliminary CBO estimates of new federal costs for the Public
Program in H.R. 4848 is $45 billion for the first full year of implementation. Given
such costs, it would seem much better to encourage the purchase of private long-
term care insurance today to minimize the number of people who will be candidates
for public long-term care financing tomorrow.

CONCLUDING COMMENTS

In conclusion, Mr. Chairman, we share your concern that consumers must be able
to purchase solid protection for ]ong-term care insurance. HIAA believes, however,
that many of the provisions in federal proposals would not actually benefit the
consumer. This market only began in the mid-1980's. For the product to survive and
grow financially healthy, it must take measured and deliberate steps. Several provi-
sions in these bills will discourage, if not eliminate, many products from the market-
place. While this may be the ultimate agenda for those favoring a total government
solution, it does a terrible disservice for the many hundred of thousands of persons
facing potential financial ruin who are looking for viable solutions today.

Lastly, we believe it is the duty of both the private and public sectors to educate
the public about their potential long-term care needs. The private sector has taken
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a lead in this area and we look to the state and federal government to share in this
responsibility. The key to consumer protection is education.

Thank you for this opportunity to express the views of 1-1AA.

RESPONSES OF SUSAN VAN GELDER TO QUESTIONS SUBMITTED BY SENATOR GRASSLEY

Question No. 1. You oppcse mandatory nonforfeiture benefits on the grounds that
such a requirement would substantially raise the cost of premiums for remaining
policyholders. But earlier witnesses point out that very substantial sums can be lost
by an individual through forfeiture. Doesn't this present a substantial inequity? It
almost seems that reasonable premiums are achieved through the losses sustained
by those who can't afford to maintain their policies. Can you comment?

Answer. HIAA does not support mandated nonforfeiture benefits for two separate,
but related, reasons. First, many types of nonforfeiture benefits add significantly to
the premium. Second, these costs are borne cy all purchasers, including the majority
of policyholders who will not lapse their policy. Therefore, mandated nonforfeiture
benefits are inequitable for the majority of policyholders-they are forced to pay an
additional, perhaps substantial, amount for a benefit they will not use. We concur
with the conclusions drawn by the actuarial study commissioned by the NAIC to
stuIdy this issue-the additional cost of nonforfeiture is not equal to the benefits de-
rivedand therefore, nonforfeiture benefits should be a mandated offer.

In addition, it should be pointed out that most voluntary lapses (i.e., lapses not
due to death), occur shortly after purchase. These individuals would nct be eligible
for a nonforfeiture benefit as currently envisioned by the NAIC.

Question No. 2. Can you comment on the General Accounting Office's observation
that there is no definitional consistency among currently offered long-term care in-
surance policies and that this creates some obvious problems with respect to ulti-
mate receipt of benefits? Do you agree with the GAO's recommendation to the effect
that key definitions should be standardized.

Answer. It is very easy to talk about the need for standardization in long-term
care. It is quite another task for the industry, or any other entity-policy makers,
providers, or consumers-to reach agreement as to an appropriate and accurate defi-
nition for many terms used in the delivery and payment of long-term care services.
Insurers are at the forefront in attempting to define a long-term care "system" that
has yet to be defined.

For example, in the area of Activities of Daily Living, (ADLs), there is no consen-
sus as to how to define ADLs, which type of ADLs should be used, or how many
ADLs should trigger benefit eligibility. Three separate bills on long-term care fi-
nancing reform, introduced last year in the

Congress, used different numbers and types of ADLs and illustrate the lack of
consensus on this issue. (The three bills were introduced by Senators Packwood/
Dole/Bentsen, Mitchell and Congressman Gradison.)

Another example is definition of adult day care. The NAIC has incorporated one
definition in the model regulation which is very different than the definition pro-
posed by the National Institute on Adult Daycare or the working definition em-
ployed by the Health Care Financing Administration.

My point is that many of these terms are evolving and there has yet to be defined
one "right" definition that everyone agrees is the correct one. We believe that all
key provisions in long-tern care policies should be well-defined and written in an
easily understood manner, but that consumers and the market will not be well-
served by standardized definitions in many areas.

Question No. 3. A related question has to do with gatekeepers mentioned in the
testimony of the Consumers' Union. May I have your thoughts on the use of stand-
ard gatekeepers, impartial claims review and functional assessments by profes-
sionals, and a third party appeal process?

Answer. Standard gatekeepers: I believe I partially answered this question in my
answer above--it is premature to choose one uniform set of ADL measures when
there is so little agreement as to what that should be. In addition, empirical work
is currently being done on cognitive assessment tools which should improve insur-
ers' ability to deter-mine benefit eligibility based on cognitive impairment alone. I
do not believe any expert is in the position of recommending one way to measure
cognitive impairment at this time.Impartial claims review and functional assessments by professionals: HIAA is in
full support of an impartial claims review process and the implementation of a
claims adjudication process which is thoroughly conveyed in writing to every policy-
holder at the time a claim is filed, HIAA supports the use of experts in conducting
functional assessments, however, we do not support the use of expert opinion which
operates independently from the contract between the insurer and the policyholder.
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Third party appeal process: Such an appeals process - s now. Virtually all
states have adopted the NAIC Unfair Claims Practices model act which specifies ac-
ceptable and unacceptable practices for settling claims. All state insurance depart-
ments have the authority to enforce violations of this act. Policyholders can also sue
insurers for violation of contract in civil court.

Question No. 4. some of our prior witnesses do not believe that the states have
been particularly quick to adopt some of the hey recent NAIC standards. Further-
more, they do not believe that the NAIC standards go far enough to protect the
consumer. Thus, they call for federal standards. Why should we wait for the states
to move on these standards given that they do not seem to be moving very quickly
to adopt some of the main recent standards?

Answer. The states are, in fact, moving to adopt the NAIC standards. As the wit-
ness from the NAIC indicated, 48 states have a version of the model act and 39
states have a version of the model regulation. It is a top priority of HIAA to seek
state adoption of the most recently adopted provisions in the model act and regula-
tion. It should be pointed out, however, that studies by GAO and Project Hope for
the AARP have found that more insurers comply with the most recent versions of
the model act and regulation that do states. In other words, consumers have access
to these policies even if a state does not have the most recent version of the model
act and regulation.

In addition, federal regulation does nothing to address enforcement. Many prob-
lems addressed in federal proposals are within the realm of current state authority
to fix. The problem is one of enforcing current law.

The long-term care market is young and still evolving. It is highly doubtful that
had federal standards been implemented four years ago, these standards would
have been amended four times in every proceeding year as they have been by the
NAIC. The states are in a more flexible position to continue to address changing
consumer protection needs as products develop.
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ATTACHMENT A

EaRA PROPOSAL FOR LONG-TERM CARE 1NSUVRANCE CONIBUXZR PROTECTION
(Adopted by the EZRA Board of Directors, April 26, 1992)
(Amended by LTC Task Foroe, /21/92)

The Health Insurance Association of America (HIAA), the trade
association of the nation's leading commercial insurance carriers
that provide health insurance for approximately 95 million
Americans, strongly believes that the insurance industry can play
a vital role in financing the nation's long-term care bill. The
nature and cost of long-term care make reliance on the private
sector both appropriate and practical.

In order to develop and grow successfully, however, insurers must
provide long-term care insurance products which provide
meaningful and affordable protection to their policyholders.
Policies must also be marketed and sold by educated and trained
individuals. HIAA recognizes that in order to reach its full
potential, there is an exceptional need to protect consumers who
purchase this type of private insurance product. This p rticular
need is unique to lonq-term care insurance products art -hould in
no way be considered appropriate for other types of health
insurance.

To strengthen consumer protection regulation, the purpose of this
proposal is to recommend specific regulatory measures for
adoption by the states, through enforcement of existing laws, or
where current authority is inadequate, through enactment of new
laws or adoption of additional insurance department regulations.
More specifically, this proposal sets forth the following:

I. The goals of meaningful consumer protection regulation;

II. The fundamental tenets, or rights, that long-term care
insurance consumers should be guaranteed; and

III. Specific consumer protection provisions, or standards, which
are aimed at guaranteeing that these basic consumer
protection rights are achieved.

The specific consumer protection provisions supported under
Section III were considered primarily with the individual market
in mind. This section includes a discussion, however, of
additional consumer protection provisions which are necessary in
group long-term care insurance markets. Lastly, the proposal
discusses the equally critical need for effective enforcement
mechanisms to ensure that consumers are protected by the very
laws designed to do so.

Taken together, HIAA believes that this proposal offers a sound
approach to protecting purchasers of long-term care ins,'ance
policies, creates an appropriate state regulatory frame% rk for
effectively regulating the market, and recognizes the critical
role that enforcement must play to ensure a successful regulatory
process.

I. GOALS OF LONG-TERM CARE INSURANCE
CONSUMER PROTECTION REGULATION

HIAA believes that the cumulative effect of government regulation
should be to create a regulatory environment where the benefits
of regulation outweigh their costs for consumers, the private
sector and government. Based on this overall objective, HIAA
believes that the following goals form the basis for developing
meaningful consumer protection regulation.

1. Increase consumers' knowledge about long-term care and
financing options available to them.
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2. Provide consumers, regardless of where they live in the
U.S., access to long-term care policies which provide
meaningful benefits at a reasonable price.

3. Recognize the need to maintain strong consumer protection
while encouraging insurers to develop fa.r and innovative
benefits in an evolving marketplace.

4. Link regulatory standards to appropriate enforcement
mechanisms to ensure their effectiveness.

1X. UMMAX1,D6VAL LONG-TERN CARZ INSURICE CONSUxER RItgITS

In developir- a consumer "Bill of Rights", HIAA was guided by the
overriding concern that consumers be guaranteed a "good value"
when they purchase a long-term care insurance policy. Although
this term has yet to be defined adequately by regulation or
otherwise, we believe that we have taken a solid first step in
this direction by identifying fundamental consumer rights and the
specific provisions which must be implemented in order to ensure
these rights. These fundamental rights are:

1. Consumers have the right to accurate, complete and clearly
bittenn information about long-term care and long-term care
insurance policies.

2. Consumers have the right to trained and educated agents who
respect their clients' trust and would never do anything
which would betray that tr tst or confidence.

3. Consumers have the right to policies which provide
meaningful long-term care benefits.

4. Consumers have the right to a fair and thorough explanation,
in written form, of all the requirements they must meet to
qualify for benefits.

5. Consumers have the right to a fair and understandable
application process and once insured, they have the right to
a fair and equitable claims payment process which is
communicated clearly in written form.

6. Consumers have the right to policies which are at least
guaranteed renewable.

7. Consumers have the right to reasonable and justifiable
premiums over the life of their policies and the right to
expect an insurer will have the financial capacity to meet
all future claim obligations.

8. Consumers have the right to effective state enforcement of
laws created to achieve these consumer protection rights.

XXI. "PROPRXATE CONSUMER PROTECTION FROVISInNs

To ensure that the fundamental consumer protection rights are
achieved, HIAA identifies below specific regulatory standards
which should be adopted by state legislatures or regulators. We
have also made recommendations for states to improve their data
collection, monitoring and enforcement relating to the long-term
care insurance market. Irrespective of the specifics of
legislation regulating long-term care insurance, HIAA believes
that the principles discussed below represent a comprehensive
regulatory approach to ensuring that the public's best interests
are protected in this marketplace.
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1. Consumer Rights Aecurate and Thorough Disclosure

A. Require insurers to provide consumers a uniform
description of the policy that will allow them to
clearly understand benefits, limitations, and other
plan provisions and will facilitate comparison among
different policies. The policy description must
include all significant benefits and limitations of the
policy incluJing types of care covered, deductible
periods, maximum benefit periods, preexisting condition
exclusions, noneligible providers and types of care,
inflation protection options, renewability, coverage of
Alzheimer's Disease, and premiums.

B. Require insurers to provide consumers with a state-
approved long-term care insurance consumer guide.

C. If such a program exists, require agents to provide
consumers with the name, address and phone number of a
state-approved senior insurance counseling program at
time of policy solicitation.

D. Require agents to provide the address and phone number
of the state insurance department and the name and
phone number of an insurer home office contact.

2. Consumer Right: Appropriate Insurer and Agent Sales and
Marketing Practices

A. Require insurers to establish and implement long-terr
care education and training programs and materials for
their marketing representatives and appropriate home
office staff.

B. Require insurers to establish marketing procedures
which ensure that if any comparison of policies is made
by agents, that the comparison be a fair, complete and
accurate one.

C. Prohibit insurers and their agents from the marketing
practices of "twisting", high pressure sales tactics,
and "cold lead" advertising.

"Twisting" refers to knowingly making any misleading
representation or incomplete or fraudulent comparison
of any insurance policies or insurers for the purpose
of inducing, or tending to induce, any person to lapse,
forfeit, surrender, terminate, retain, pledge, assign,
borrow on or convert any insurance policy or to take
out a policy of insurance with another insurer.

High pressure sales tactics refers to employing any
method of marketing having the effect of or tending to
induce the purchase of insurance through force, fright,
threat, whether explicit or implied, or undue pressure
to purchase or recommend the purchase of insurance.

"Cold lead" advertising refers to making use directly
or indirectly of any method ef marketing which fails to
disclose in a conspicuous aner that a purpose of the
method of marketing is solicitation of insurance and
that contact will be made by an insurance agent or
insurance company.

D. Require insurers to establish criteria for agents to
follow in making reasonable efforts to determine the
appropriateness of new, additional or replacement
policies.
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E. Require insurers to establish procedures for monitoring
the sales practices of their agents. Measures of agent
conduct include lapse rates, replacement rates,
rescission rates, and application denial rates. Such
agent specific data shall not be required until it
reaches a credible level.

F. Require insurers to establish auditable procedures for
verifying compliance with marketing and sales practices
and training and education programs.

G. Require states to include testing on long-term care
insurance as part of the general health and life
licensure process.

H. If st',tes have continuing education requirements,
require agents licensed as accident and health agents
to earn long-term care insurance credits.

I. Depending on a state's existing advertising
requirements, require insures to retain a copy of any
long-term care insurance advertisement intended for use
whether through written, radio or television medium for
at least three years from the date the advertisement
was first used. Such advertisement shall be available
for review by the state insurance department uDL:,
request.

Or, require insurers to provide a copy of ary long-term
care insurance advertisement to the stay. i;tsurance
department for review or approval to the extent it may
be required under state law. In addition, all
advertisements shall be retained by the insurer for at
least three years from the date the advertisement was
first used.

J. Require insurers to give insureds an opportunity to
return their policy for any reason and receive a full
refund for up to 30 days after receiving their policy.

K. If a policy is returned during the 30-day free-look
period, require insurers to refund premiums promptly
and in accordance with state law.

3. Consu: e: Right: Policies Must Provide Meaningful Benefits

For purposes of this section, a long-term care insurance
policy is defined as:

Any insurance policy or rider advertised, marketed,
offered or designed to provide coverage for not less
than twelve consecutive months for each covered person
on an expense incurred, indemnity, prepaid or other
bases; for one or more necessary or medically necessary
diagnostic, preventive, therapeutic, rehabilitative,
maintenance or personal care services, provided in a
setting other than an acute care unit of a hospital.
Such term also includes a policy or rider which
provides for payment of benefits based upon cognitive
impairment or the loss of functional capacity. With
regard to life insurance, this term includes those
policies which accelerate the death benefit
specifically for the receipt of long-term care.

Specifically:

A. Policies must provide at least one year of long-term
care benefits.
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B. Policies may offer home health care and other

noninstitutional benefits. To support the insured's
desire to remain at home, at a minimum, home health
benefits cannot:

Be conditioned upon the receipt of nursing and/or
therapeutic services before other home health care
benefits are covered; limit services to those provided
by R.N.s or L.P.N.s or require R.N.s or L.P.N.s to
provide services that other appropriate personnel could
provide; require that benefits be based on an acute
condition or be provided only in lieu of skilled
nursing home care; and limit providers to those
certified by Medicare.

C. Policies must cover all levels of nursing home care --
skilled, intermediate and custodial -- if nursing home
benefits are provided in the policy.

D. Policies cannot exclude coverage for insureds who
develop Alzheimer's Disease and other related
organically-based dementias.

E. Policies cannot employ preexisting condition limits
which are more stringent than:

A condition for which medical advice or treatment was
recommended by, or received from a provider of health
care services, within six months preceding the
effective date of the policy. Cover gt for a loss or
confinement which is the result of a preexisting
condition cannot be excluded from coverage unless such
loss or confinement begins within six months following
the effective date of the policy.

F. Policies must waive premiums while the insured is
receiving nursing home benefits after a period of
receiving such benefits not to exceed 90 consecutive
days. (Not applicable to policyholders residing in
CCRCs.)

G. Insurers must establish and maintain a meaningful
update protection program. Insurers issuing long-term
care insurance on or after the date of enactment shall
offer policyholders, including group policyholders, new
policy forms, improvements, and coverages currently
marketed by the insurer to the same class of
policyholders.

A meaningful update program shall offer every
policyholder, including group policyholders, policy
improvements currently being marketed to the same class
which have not previously been offered to that
policyholder. The frequency of the offering to any
class shall be at least every 5 years. The offer must
be made without subjecting the insured. to new
preexisting conditions or other limitations on existing
coverage. Rates and underwriting shall not be more
restrictive than for new issues. No update protection
offer need be made to any person receiving benefits
and/or not pay premiums.

Policy improvements that must be offered: removal of
exclusions for coverage of Alzheimer's and related
dementia; removal of prior institutionalization
requirements; adding nonforfeiture protection; adding
inflation protection; adding or expanding home care
coverage; changing the policy to guaranteed
renewability; and eliminating restrictions for payment
of only certain levels of care.
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HIAA recognizes that in order to provide meaningful
benefits, polices must have clearly understood and well-
defined long-term care benefits. Several policy benefits,
however, cannot be uniformly defined at this time. States
vary widely in their definitions of licensed long-term care
providers. Many types of noninstitutional services are
evolving and there is no clear, much less uniform,
definition yet developed. As a result, insurers have
struggled to provide a comprehensive description of a
heretofore undefired and evolving delivery system. In
defining policy bt iefits, insurers have attempted to address
consumer concerns of provider quality as well as insurer
concerns that expected utilization be reasonable in relation
to premiums. To further improve this situation, HIAA
recommends that:

H. If policies include the following terms, they must be
appropriately and clearly defined: skilled,
intermediate and custodial nursing home care; nursing
home; home health care; adult day care; elimination
period; waiting period; and maximum benefit period.

I. Insurers must offer all prospective policyholders,
including any group policyholder, optional inflation
protection features. At least one inflation option
offered must increase the daily benefit 5 percent
annually on a compounded basis over the lifetime of the
policy, including any period of time the insured is on
claim. If insurers only offer policies with inflation
protection features, they need not also offer ones
without them.

J. Insurers must offer all prospective policyholders,
including a group policyholder, a nonforfeiture benefit
in the event of nonpayment of premium. The
nonforfeiture benefit must maintain a reasonably
consistent relationship by issue age and duration. The
insurer must disclose the amount of the nonforfeiture
benefit for each policy or certificate anniversary t&
the state insurance department. Examples of
nonforfeiture benefits include, but are not limitcd to,
a reduced paid-up benefit, extended term insurance, a
return of premium and a cash surrender value. If
insurers only offer policies with nonforfeiture
benefits, they do not have to offer a policy without
such a benefit.

4. Consumer Right: Appropriate and Understandable Benefit
Eligibility Criteria

A. Require insurers to base benefit eligibility criteria
upon clinically-based empirical research in the area
of disability and long-term care. Insurers shall
include in their contracts at least one of the
following criteria:

9 Insureds are determined to be disabled due to an
inability to perform an appropriate number of
activities of daily living (ADLs), or

0 Insured have a similar level of disability based on
the medical care required, or

* Insureds have a similar level of disability due to
cognitive impairment.

*This provision does not apply to policies where each policy
year's attained age premium is expected to provide for that
policy year's morbidity risk.
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B. Require insurers to provide a clear and thorough
explanation of their benefit eligibility criteria in
the policy contract. All significant terms, such as
ADLs, the need for assistance in ADLs, medical
necessity, and cognitive impairment must be defined.

C. Require insurers to provide a clear and adequate
* written definition of the benefit eligibility process

at the point of sale.

D. Prohibit insurers from conditioning long-term care
benefit eligibility upon prior hospitalization or prior
nursing home confinements. In addition, prohibit
insurers from conditioning the use of non-skilled
nursing home or noninstitutional benefits upon the
prior use of skilled level benefits.

S. Consumer Right: Fair and Understandable Application Process;
Fair and Equitable Claims Payment Process

A. Require insurers to develop clear and unambiguous
questions on the application form designed to ascertain
the health condition of the applicant.

B. If the application form asks about prescribed drug use,
the insurer must also ask the applicant to list the
medications prescribed. Insurers are prohibited from

later rescinding the policy if the listed medications
are related to medical conditions that would have
resulted in disapproving the applicant for coverage.

C. Insurers must inform the applicant in clearly written
form that incorrect or untrue responses on the
application form may lead to denial of benefits or
rescission of the policy.

D. Insurers must collect further medical history
information, such as a report of a physical exam, an
assessment of functional capacity, an attending
physician's statement, or copies of medical records,
for all applicants age 80 and over.

E. Insurers must return the completed application form to
the insured no later than when the policy is delivered.

F. Insurers must inform an applicant whether he/she is
accepted for coverage within 60 days after receiving a
completed applicatio; eaid all necessary supporting
documentation requested by the insurer.

G. Require insurers to establish a thorough claims process
which will be explained clearly in written form at the
time a claim is filed.

H. Require insurers to report well-defined and meaningful
claims experience data to each state annually.

S. Consumer Right: Guaranteed Renewable Policies

A. Require insurers to guarantee that long-term care
policies cannot be canceled unless the policyholder
terminates the contract by nonpayment of premiums.

B. Require insurers to either:

* provide at least a three-month guaranteed
reinstatement period for policyholders who miss a
payment because of reduced competence, or
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* offer at the time of application the opportunity for

the insured to designate an alternative individual
to be notified if a premium is not received by the
premium due date.

7. Consumer Right: Reasonable and Justifiable Prealuas;
Long-Term Care Obligations Will be Xet

A. Prohibit insurers from selling policies with premium
schedules based on attuned age rating and durational
rating. Such a prohibition however, should not limit
insurers' rights with regard to rate adjustments under
guaranteed renewable contracts. Nor should such a
prohibition limit the ability of insurers to develop
plan designs, especially in the employer market, which
base premiums on some structure other than entry age
level premiums.

B. Require insurers to report their total long-term care
premiums earned, claims incurred and loss ratios by
state and in total to each state annually.

C. Require state insurance departments and the NAIC to
develop and specify minimum standards for establishing
long-term care reserves.

D. Require insurers to meet an expected loss ratio of at
least 60 percent. The NAIC, working with the industry,
should determine the effects of lapse rates and
underwriting practices on the pattern of loss ratios.

s. (-nsumer Right: Effective Enforcement

A. Insurer Data Collection, Reporting and Monitoring

1. Require insurers to report the following
information to each state annually: agent and
insurer replacement, lapse and rescission rates;
and the number of policies sold and in-force. Data
reported are subject to all applicable privacy
laws. Such agent specific data shall not be
required until it reaches a credible level.

2. The NAIC, working with insurers, should develop
criteria for evaluating insurer reporting data.

3. To the extent current law permits, consumers have
the right to receive reporting information required
in this section from the states upon request.

B. State Enforcement

1. Require states to establish specific monetary
penalties on agents and insurers for violations of
sales and marketing laws. These penalties shall be
in the form of a fine of up to three times the
amount of any commission paid for each policy
involved in a violation, or up to $10,000,
whichever is greater.

2. Require states to report the finally adjudicated
violations of a state's long-term care insurance
laws or regulations.

Consuumr Protection Unique to &ome Long-Term Care Markets

The consumer protection provisions described in the previous
pages of section III were developed primarily for the individual
long-term care insurance market. While this market constitutes

'the bulk of the market today, other types of products are
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developing rapidly. For example, about 25 percent of all
individuals who became insured in 1990 were in the employer
market. Group association policies available to sembors of
continuing care retirement communities are also growing.

In addition, there are several recently developed life insurance
products which will advance the policyts death benefit based on
certain triggering events, including long-term care. While the
latter are primarily life insurance products, to the extent they
specifically provide long-term care insurance protection, they
are subject to this proposal.

Because of important differences from thi individual market,
there are several consumer protection pi visions which should be
adopted for group long-term care policies. For purposes of this
proposal, a group refers to the four different groups defined in
the NAIC model act, Section 4E. Special consumer protections
which state governments should adopt include:

1. A Continuation and Conversion Requirement

Group policies are designed to provide similar protections
to guaranteed renewable individual policies. This is
achieved by the insurer offering individuals the right to
have their group coverage continued or by issuing a
conversion policy whenever coverage would otherwise
terminate -- including discontinuance of the master group
policy.

Insurers selling group long-term care insurance policies
should follow the continuation and conversion requirements
as specified in the NAIC model act and regulation to
guarantee that individuals purchasing long-term care
policies under group arrangements have protections similar
to those provided by a guaranteed renewable individual
policy.

2. Extraterritorial Jurisdiction for Discretionary Groups
Group long-term care coverage may be made available to
individuals who are members of groups which are approved by
state insurance departments because these groups result in
economies of scale, the benefits are reasonable in relation
to the premiums charged, and formation of the group is not
contrary to the best interest of t.- public (i.e., Section
4E (4) of the model act).

To adequately protect consumers purchasing policies under
this group arrangement, insurers should be required to abide

by the requirements of Section 5 cf the NAIC model act.
This provision provides that no long-term care coverage may
be offered to a resident of a state under a group policy
issued in another state to a "discretionary" group unless
the former state (or another state having statutory and
regulatory long-term care insurance requirements
substantially similar to those adopted in the former state),
has made a determination that such requirements have been
net.

3. agent sales and Marketing Praotices

When an insurer uses licensed agents to sell a group
product, then all the consumer protection provisions in
Section III addressing agent sales and marketing practices
in the individual market should apply to insurers selling
these products as well.

There are some unique consumer protection provisions which should
be considered specifically for the employer-sponsored group
market. HLttrically, employers have secured health care
benefits for employees and their dependents based on what they
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believe is in their employees' best interests. This has resulted

in insurer, employer, and often employee negotiations that affect

policy design, benefits, and premiums.

Employers typically use actu&.,ial consultants, benefit managers

and a competitive bid process (often required of government

employers), to help design the policy's benefits and to evaluate

initial and renewal rates. Employer-sponsored group plans are

also subject to separate state laws regarding initial rate

filings. They are typically class rated or experience rated

based upon the employer's actual claims experience and they 
are

subject to financial accounting and group rating laws.

Because of these differences, some provisions recommended for 
the

individual market should be modified to strengthen their intent

and effect in the employer-sponsored group market. For purposes

of the following provisions, employer-sponsored group policies

refer to those policies issued to a group as defined in Section

4E (1) of the model act. These provisions include:

2. Consumer Disclosure Requir5e*Lte

As stated above, employers and organized labor have

traditionally selected and determined welfare benefits for

both employees and their dependents. As a result, many of

the consumer disclosure requirements in the individual

market take on a different format and process in the

employer group market.

For example, a description of the policy's benefits,

limitations, and other provisions are usually determined by

the employer, rather than the insurer. Similarly, employers

often determine the format of how information is provided to

their employees. This may or may not include the use of a

specific consumer guide. Requiring that a state-approved

consumer guide be provided to every employee, as specified

for the individual market, is not necessarily effective or

efficient.

However, to assure that employees and their dependents

receive similar information to that received by persons

buying policies in the individual market, insurers should

provide employers information which is equivalent to that

provided in a state-approved consumer guide. Moreover,

because the specific provisions required in the outline of

coverage for individual policies are not entirely adequate

or accurate for persons purchasing policies in the market,

insurers should provide the following disclosure information

to be included in the enrollment material:

• Description of long-term care.
* Why long-term care insurance is be/nc offered.

" Cost of long-term care.
* Need for long-term care.
* Current methods for paying for long-term care.

* A notice that eligible employee, retiree or family

members may be eligible for coverage from other
sources, such as an employer medical plan, Medicare,
or Medicaid.
Description of principal plan features, including:

- Coverage of family members
- Covered conditions and exclusions
- Benefit eligibility
- Waiting periods/deductibles
- Evidence of insurance requirements

- Inflation provisions -

- Preexisting conditions
- Continuation and conversion coverage
- Cost of coverage

In addition, certificates issued under the group contract

should include:
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* Description of principal benefits and coverages
* Statement of exclusions, reductions and limitations
* Statement that the group master policy determines

governing contractual provisions.

In addition to these written materials, employers generally
hold meetings and other educational forums during the
enrollment period so that employees have the opportunity to
learn about a long-term care benefit. Recognizing these
employer activities, this proposal supports the NAIC model
act, Section 6F, which excludes employer groups from having
to provide a 30-day free-look period after the enrollment
process.

Lastly, because employers are responsible for the creation
of all written, radio, television, and other materials about
their long-term care insurance product, insurers should not
be required to file such materials with state insurance
departments for approval, (if a state has such a requirement
for the sale of individual health insurance products).

2. Vreexisting Condition Lmits

To date, most employer-sponsored group plans have provided
policies to active employees with no underwriting or
knowledge of the employee's medical history. Under these
conditions different preexisting condition limits are
necessary to take the place of medical underwriting and to
avoid using a high premium rate that is otherwise necessary
to cover uninsurable conditions. Recognizing this
difference In the employer group market, this proposal
supports the NAIC model act, Section 6C, which excludes
employer group. from the preexisting condition requirements
established for other long-term care insurance products.

IV. Btate Inforomeant of Lava is Uqually Critical

HIM recognizes the unique market that long-term care insurance
products serve and believes that state enforcement of all health
insurance laws is particularly critical for this product. Long-
term care insurance is subject to a host of state health
insurance laws which affect product design, advertising, and
sales and marketing practices. These laws, combined with. the
additional provisions we recommend in this paper, s',ould all be
used to protect consumers of long-term care products. Equally
important are the states' commitment to effective monitoring and
enforcement.

The company data reporting requirements, state imposition of
monetary penalties, and state reporting of violations recommended
In section III(S) of this proposal will significantly enhance
current state enforcement activities. These provisions require
that a number of key data elements be reported to the states and
that insurers and states work together to develop criteria to
evaluate such data. We believe this approach ene i.'ages "good"
companies to stay in the market and provides states the
additional information they need to monitor the market and
effectively protect consumers.

HIAA continues to support more punitive enforcement measures as
well. Monetary fines specifically for insurers and agents
selling long-term care products should be implemented and states
should make public those entities found in violation of a state's
long-term care insurance laws or regulations.

In the absence of a systematic approach to improving the current
enforcement process, regulators will act on anecdotal stories,
not solid evidence, to require more standards and impose more
penalties when current standards and penalties are still not
enforced. Clearly, this process can only be half effective in
securing effective consumer protection.
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PREPARED STATEMENT OF JOSHUA M. WIENER

HIGH QUALITY PRIVATE LONG-TERM CARE INSURANCE: CAN WE GET THERE FROM HERE?

American society uses private insurance to protect against loss from catastrophic
events such as hospitalization, automobile accidents, home fires, theft, and early
death. Insurance against the potentially devastating costs of long-term care, how-
ever, is relatively rare. Nonetheless, private long-term care insurance is a growing
and rapidly changing market. A survey conducted by the Health Insurance Associa-

-- tien of America (HIAA) found that the number of companies selling long-term care
insurance increased from 15 in 1987 to 130 in 1991 (van Gelder, personal commu-
nication, May 15, 1992). Moreover, the number of insurance policies ever sold in-
creased from 815 000 in 1987 to 1,920,000 at the end of 1991.

While private iong-term care insurance can play a much larger role than it does
now, it is not a panacea. Private insurance will not prevent public expenditures for
long-term care from increasing substantially over the next 3 years, nor will it pro-
vide financial protection for the great majority of elderly. Nonetheless, because it
is likely to play a larger role in the future even if public programs are expanded,
it is critical that private long-term care insurance be properly regulated.

The Limits of Private Insurance
The rapid growth in sales has led some policymakers to promote private insurance

as the best way to finance protection against the catastrophic costs of long-term care
at a time of government austerity. But studies done at The Brookings Institution
the Employee Benefit Research Institute, Families USA, the Urban Institute, and
Brandeis University all conclude that only a minority of the current elderly can af-
ford private long-term care insurance (Rivlin and Wiener, 1988; Friedland, 1990;
Families USA, 1990; Zedlewski et al., 1990; Crown et al., forthcoming). Even with
optimistic assumptions, projections using the Brookings-ICF Long-Term Care Fi-
nancing Model suggest that only limited segments of the population will be covered
by private insurance. By 2018 insurance sold to those 65 and older may be afford-
able to 20-32 percent of the elderly, may finance 12-19 percent of nursing home
expenditures, and may reduce Medicaid nursing home expenditures by 2-5 percent
(author's unpublished estimates).

Why will private insurance have only a modest role in financing nursing home
and home care? First, private insurance is so expensive that most older people can-
not afford it. The Health Insurance Association of America reports that the average
annual premium for 15 of the better policies is $1,395 if purchased at age 65, rising
to $4,199 if purchased at age 79 (Van Gelder and Johnson, 1991).

Second, although coverage has improved substantially over the last few years, fi-
nancial protection is still limited. As will be discussed below, benefits are rarely
fully indexed for inflation, home care is highly restricted, and nonforfeiture benefits
are very uncommon.

Third, private long-ter-m care insurance is a very risky business. Insurers are wor-
ried because the long interval between initial purchase of insurance and ultimate
use of nursing home and home care involve great uncertainty. A policy bought by
a woman at age 65 may not be used until she is 85, a full 20 years later. During
those 20 years, unforseen changes in disability or mortality rates, nursing home and
home care utilization patterns, inflation in service costs, or the rate of return on
financial reserves can dramatically transform a profitable policy into an unprofitable
one. Such uncertainty will likely lead insurers to ultimately limit the number of
policies they sell.

What Are Long-Term Care Policies Like?
Over the past several years, long-term care insurance has changed dramatically.

Faced with great uncertainties and lacking actual experience with an insured popi-
lation, companies initially tried to protect themselves against financial loss by im-
posing severe restrictions and limitations on what services they covered.

The net effect of these restrictions was to substantially lessen the probability that
a person who used nursing home or home care would receive insurance benefits
(Wilson & Weissert, 1989). These so-called "first generation" private long-term care
insurance policies were roundly criticized by Consumers Union, United Seniors
Health Cooperative, the American Association of Retired Persons, and the author
(U.S. House of Representatives, 1989; U.S. House of Representatives, 1990).

Over time, policies have impro-ved substantially, although not as much as some
in the insurance industry would claim. While the average policy still has many re-
strictions, new policies provide significantly better coverage (Stone et al., 1992). In
particular, among newer policies, prior hospitalization requirements have been
eliminated, policies are guaranteed renewable, Alzheimer's Disease is explicitly cov-
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ered, all levels of nursing home care are covered, a bit more home care is covered,
and indemnity levels are at least partly indexed for inflation. It is important to note
that these changes were largely in response to strengthened state regulatory re-
quirements and market demand. Insurers still have not gained meaningful experi-
ence in paying claims.
State Insurance Regulation

Historically, the insurance industry has been regulated by the states. When the
federal government does intervene, the issues often involve market imperfections
unresolvable at the state level. For example, the federal government now plays a
role in regulating flood, mail-order and Medicare supplemental ("Medigap") insur-
ance (Meier, 1988).

The National Association for Insurance Commissioners (NAIC) plays a prominent
regulatory role. The NAIC provides state regulators with a variety of support serv-
ices, including standardization of administrative functions, research, and the devel-
opment of model legislation and regulations. The influence of the NAIC depends
largely on the financial resources available to state regulators and the regltory
climate particular to each state. As the private long-term care insurance market has
grown, so has regulatory activity, most of it revolving around the NAIC model act
and regulation on private long-term care insurance Over the last few years, the
NAIC has considerably strengthened its regulatory requirements.

State insurance regulators mus'. strike a balance between protecting consumers
and nurturing the development of a new product. Proponents of strict regulation
fear that without tough regulations, consumers will not be protected against inferior
products and fraudulent sales practices. They recall the scandals that resulted from
the failure to set minimum standards for Medigap policies. Opponents of strict regu-
lation argue that the government has neither enough information or experience to
regulate intelligently nor the flexibility that is needed to prevent financial losses
that discourage the development of a viable market.
Consumer Protection Issues

Despite these advances, there are several additional issues that deserve more reg-
ulatoly attention. These include:

The Vanishing Benefit: The Need for Adequate Inflation Protection
It is no secret that health care prices are increasing rapidly. According to the

Health Care Financing Administration (HCFA), nursing home revenue per day-a
rough proxy for price-increased by an average of more than three percentage
points above the consumer price index between 1977 and 1990 (HCFA, 1992). Un-
like acute care health insurance, which links benefits to services or charges, almost
all private lcong-term care insurance provides fixed indemnity benefits (e.g., $60 per
day in a nursing home). Without adequate inflation adjustment, policyholders may
find that the benefits provided by the policy are not sufficient to cover long-term
care costs without depleting assets or relying on Medicaid.' As of 1990, moct new
policies and virtually all older policies lack any, let alone adequate, inflation protec-
tion (LifePlans, Inc., 1992). Although the National Association of Insurance Commis-
sioners (NAIC) adopted model regulations on inflation protection in December 1990
and December 1991, the issue remains inadequately regulated.

Insurers typically deal with the inflation issue in one of four ways. First, some
companies tell consumers that if they want to buy additional coverage in the future,
then they can do so, but only if they provide evidence of good health status.

Secon , many companies offer policies where the insured can periodically pur-
chase increased indemnity benefits--called attained age pieces-without medical un-
derwriting. This additional coverage is purchased, however, at the new attained age
and will cost more-perhaps dramatically more-than if the coverage was bought
when the insured was younger. For example, if a person buys a policy at age 62
that pays $60 a day in a nursing home and if there is 33 percent inflation over the
next five years, then the insured can buy an additional $20 per day of coverage but
at the price charged 67 year olds, not 62 year olds. In order to retain purchasing
power, I estimate (without adjusting for inflation) that the premiums at age 82 may
be approximately ten times what they would be at age 62. Even after adjusting for

'As important as inflation adjustments are to the elderly, they are absolutely essential for
policies sold to active workers, where there could easily be WO to 40 years between the initial
purchase and use of long-term care services. Assuming that nursing home and home care costs
rise at 5.5 percent per year, a consumer who purchases an unindexed policy today at age so
with an $80-per-day nursing home benefit and uses it at age 85 would have the same purchas-
ing power as a person trying to buy long-term care today with a $14-a-day benefit.
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general inflation, premiums at age 82 are likely to be over four times what they
were when the insured was age 62.2

While the premiums will skyrocket, the incomes of the elderly will not. Income
and assets of the elderly tend to decline as they age, partly because private pensions
are not indexed for inflation, surviving spouses do not usually receive full pension
benefits after the pension-earning spouse dies, and because the elderly slowly use
up their savings as they age. Thus, with this method of inflation protection, the el-
derly will have to use an sharply higher percentage of their fixed incomes in order
to maintain the policy's purchasing power. This "attained age piece" approach is es-
pecially deceptive because it makes an adequate benefit appear far less expensive
than it actually will be.

Third, some companies offer "simple" inflation adjustments, where the benefit
level increas s by a fixed amount each year, usually 5 percent of the initial indem-
nity value for some period of time, often 20 years. For example, a policy that ini-
tially pays $60 per day in a nursing home will increase by $3 per year, a declining
percentage increase with every passing year.

Although many consumers undoubtedly confuse simple adjustments with in-
creases that are compounded annually, the benefits are dramatically different. For
a person who purchases a policy at age 55, a simple inflation adjustment of 5 per-
cent for 20 years will increase the benefit level by only 100 percent by age 85. In
contrast, if the price of long-term care services increases at a compounding rate of
5 percent per year, the price of long-term care would have increased by 327 percent
over the 30 years. Thus, policies that use simple inflation adjustments do not ade-
quately adjust for the rising cost of nursing home or home care.

Fourth and finally, insurers are beginning to offer compound inflation adjust-
ments. The NAIC model regulation now requires that insurers offer consumers ei-
ther an inflation adjustment compounded at a minimum of 5 percent annually or
the right to increase the policy's indemnity level by an amount comparable to the
compound adjustment (NAIC, 1990). Importantly, the revised model regulation re-
quires only that compound adjustments be available as optional features. Insurers
are not prohibited from selling unindexed or simple-indexed policies. In order to
lessen the price impact of compound adjustments on premiums, some insurers have
ut limits on the number of years of indexing or discontinue indexing once a policy-

holder reaches a given age.
There is little doubt that few consumers understand how devastating inflation is

to the policy's purchasing power. Anecdotal evidence suggests that consumers want
very high initial indemnity values but are reluctant to pay for inflation protection.
Insurers are reluctant to offer policies that increase benefits at a fixed percentage
compounded annually, because doing so dramatically increases the premiums, thus
reducing the potential market. For example, Wiener et al. estimate that a four-year,
unindexed policy covering both home and nursing home care would cost $1,103
when purchased at age 65-69 (Wiener et al., 1990). A similar policy with indemnity
benefits compounded at 5.5 percent per year for the life of the policyholder would
cost $2,607. Despite the substantial increase in cost, the dramatic effects of rises
in nursing home and home care costs makes inflation protection the single most im-
portant benefit that should be mandated by regulators.

These high costs can be somewhat offset by reducing the minimum benefit level.
For elderly with good incomes and substantial assets, it makes little sense to buy
insurance that covers the full cost of nursing home care. Indemnity levels set at the
full cost of care will only result in the insured who ends up in a nursing home sav-
ing virtually all of their Social Security and pension income, thus "making money"
on being in a nursing home. This makes little sense from anyone's perspective.

The Vanishing Insured: High Lapse Rates and Nonforfeiture Benefits

If long-term care insurance is purchased at age 65, premiums may have to be paid
for 20 year or more until death. If purchased at younger ages, the insured may
have to pay premiums for 40 years or longer. For a variety of reasons, not all per-
sons who initially purchase a policy will make premium payments until death. Al-
though not much data is available, it is commonly assumed in the insurance indus-
try that, exclusive of the impact of mortality, a pproximately half of all insureds will
drop their policies within the first five years of purchase and approximately 70 per-
cent will drop their policies within 15 years of purchase. In pricing their premiums,

2 For active workers, this approach requires the insured to actively monitor nursing home and
home care prices and conscicusly decide every few years to buy additional coverage. In order
to retain purchasing power, I estimate that premiums at age 82 (after adjusting for inflation)
are likely to be approximately ten times what they were when the insured was age 42. Almost
all employer-sponsored plans use this approach to inflation adjustment.
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many companies assume substantially higher lapse rates. It is unknown what pro-
portion of these lapses represent decisions by insureds to switch to better policies
with fewer restrictions.

The public policy problem is that virtually all policies have level premiums, de-
signed to build up substantial reserves in the early years for payout in the later
years. Consumers who pay in during the early years and then decide not to renew
their policies will have overpaid during the period that the policy was in effect for
the actuarially fair cost of the protection actually received.

In addition, some actuaries have argued that some companies are substantially
underpricing their policies to gain a larger market share and that premiums will
be raised in the future, creating a high lapse rate (Trapnell, 1990; Richmond, 1989).
The higher the insurer's lapse rate assumptions, the lower the premiums will be be-
cause fewer benefit payments will be made on behalf of purchasers. Since insurers
will receive premium payments without ever having to pay claims, the premiums
paid by the policyholders who lapse can subsidize the premiums of the policyholders
who do not lapse. While policies sold on a level premium basis do not have sched-
uled premium increases, the insurance companies universally reserve the right to
raise premiums for all persons in a class, if necessary, sometime in the future.
Under these circumstances, companies could make windfall profits and the insured
would be left both overcharged and without coverage.

Finally, although no data is available, it seems likely that a substantial portion
of the lapses may be to moderate and low-income elderly who bought policies with-
out fully realizing the financial burdens. In a recent study for the Health Insurance
Association of America, LifePlans, Inc. found that nearly a fifth of private long-term
care insurance purchasers in 1990 had annual incomes of less than $15,000
(LifePlans, Inc., 1992). Moreover, the General Accounting Office has found that in-
surance agents do not make much of an effort to ensure that prospective policy-
holders will be able to make payments over the long run (U.S. General Accounting
Office, 1992).

Lapse rates would be a less significant consumer protection issue if insurance
policies had nonforfeiture benefits. Nonforfeiture benefits allow policyholders who
drop their policies to finance a residual benefit with a portion of their accumulated
reserves. While nonforfeiture benefits are required in pre-funded life insurance
products, few long-term care insurance products have them.

It is important, however, to distinguish between short-term and long-term lapses.
To date, most of the adverse publicity concerns lapses within the first five years
after purchase. Short-term lapses are better addressed by changing agent incentives
to avoid churning and by establishing higher overall standards so that policies are
not being constantly changed by insurers, thus enticing consumers to drop old poli-
cies and buy new ones. Nonforfeiture benefits are most appropriate for people--who
have paid premiums for a substantial period of time, perhaps five to ten years. Only
at that point will consumers have built up enough reserves to finance a meaningful
nonforfeiture benefit.

Despite the fact that nonforfeitilre benefits are not a panacea, they should be re-
quired. If lapse rates are low, then the benefit can be added at little cost. If lapse
rates are high, then they are an essential element of consumer protection, even
though they may add substantially to premiums. Private long-term care insurance
cannot be taken seriously as a mechanism for financing nursing home and home
care if three-quarters or more of initial purchasers end up without coverage when
it comes time to use services.

Getting in the Door: Variations in Measures of Activities of Daily Living
(ADLs)

Every insurance policy, public or private, must have criteria to determine who
qualifies for benefits. Some insurance policies now use inability to perform the ac-
tivities of daily living (such as bathing, dressing and eating) as a trigger for bene-
fits, especially home care. This approach has substantially replaced the older cri-
teria of prior hospitalization, needing skilled care, or a doctor's certification of medi-
cal necessity. While generally a positive development, policies generally do not use
a standard set of ADL elements nor do they generally describe how they will assess
ADLs. For example, some companies omit bathing or combine it with another activ-
ity; others include continence or ability to take medications. This is a serious prob-
lem because there can be great differences in how many people qualify for benefits
depending on how ADLs are defined and measured (Wiener et al., 1990). A key as-
sessment issue is whether a person is considered to be disabled only if they require
"active human assistance" or whether "supervision or stand-by" help (providing cues
and reminders) and mechanical assistance are included. Using the more restrictive
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definition of disability can reduce the number of elderly qualifying for benefits by
41 percent (Kennell et al., 1989).

Moreover, although policies specifically claim to cover people with Alzheimer's
Disease, many consumers erroneously believe that individuals with the disease
automatically qualify for benefits. That is not the case. Persons with Alzheimer's
Disease must meet the disability screens just like everyone else. However, a sub-
stantial proportion of severely demented persons do not have serious ADL limita-
tions, especially if narrowly defined to include only persons needing active human
assistance. Nearly 40 percent of the elderly with moderate to severe cognitive im-
pairment received no active human assistance in any of five ADLs (Wiener et al.
1990). Indeed, in some cases, it is Alzheimer's patients' very mobility and wandering
behavior that makes them difficult to care for.

As a result of the complexity of measuring disability, regulators should establish
standards for how activities of daily living should be measured and what elements
should be included. The rationale for this standardization is not that there is "one
true" measure and that regulators know what it is. Rather, the rationale is that
without standardization there is no conceivable way for a layman to compare across
policies. Without a computer and a set of large national surveys, it is impossible to

now whether a policy that provides benefits when the insured has deficiencies in
four of seven activities of daily living is a stricter or more generous policy than a
one that provides benefits when an individual has deficiencies in two of five activi-
ties of daily living.

An Underdeveloped Benefit: Home Care
Most of the improvements in private long-term care policies over the last several

years addressed deficiencies in nursing home coverage rather than home care. Home
care coverage, for the most part, remains relatively skimpy. To a large extent, this
reflects uncertainty on the part of insurers as to wh ether home care is an insurable
risk. In particular, insurers worry that home care usage will be large and uncontrol-
lable under insurance (Fama and Kennell, 1990). They note that the number of peo-
ple who might "medically qualify" for home care far exceeds the number currently
receiving it. For example, even among persons with two or more problems with five
activities of daily living, only a third currently use home care (Hanley and Wiener,
1991). Moreover, the inherent desirability of low-skill home care services, such as
homemaker and chore services, means that their use is likely to increase substan-
tially if covered by insurance.

In order to minimize insurers potential risk, home care benefits tend to be skilled-
care oriented, to have benefit eligibility criteria that leave considerable discretion
to the insurer as to whether to provide benefits at all, and to provide coverage for
a shorter period of time than nursing home care. In addition, some home care bene-
fits require a prior nursing home or hospital stay.

These benefits are of limited value to the chronically disabled elderly for three
reasons. First, many of the disabled elderly do not require skilled services. Instead,
they need unskilled services, such as assistance with the activities of daily living,
house cleaning and meal preparation, which are-not covered by many policies. Sec-
ond, in the event that the insured requires post-acute care, many of the services
provided by home-care policies are already covered by the Medicare home health
benefit and some Medigap policies. Third, many people who need home care do not
first require nursing home or hospital care.

Responding to the elderly who want to purchase meaningful home care benefits,
and to pressure from some insurance regulators, newer policies tend to have better
coverage. Increasingly, policies pay benefits for personal care, although usually only
if provided through a home health agency. Furthermore, some insurers are liberaliz-
ing their coverage of respite and adult day care services. Employer-sponsored poli-
cies, in particular, tend to provide better coverage than individual plans.

Under the NAIC's model statute and regulation, regulation of home care is fairly
minimal. All that is required is that long-term care insurance policies cover some
home care as well as some nursing home care and that "long-term care" benefits
not require a prior nursing home or hospital stay. Recuperative benefits may, how-
ever, have a prior institutional requirement. In order to reduce confusion, regulatory
standards should be strengthened to make sure that home care benefits, when in-
cluded, cover an array of nonskilled services.

Other Issues: Financial Status of Companies and Policy Upgrades
Two-other issues that deserve mention are the financial status of insurance com-

panies and the availability of insurance policy upgrades. Selling long-term care in-
surance is a financially risky venture, with the potential for losses that may be sub-
stantial and not apparent for many years into the future. While most of the major
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insurance corn panies have entered the market, a nontrivial number of the policies
are sold by relatively small, regional companies. It is not known to what extent
these smaller companies use reinsurance mechanisms to lessen their financial risk.
Moreover, the recent financial problems of the insurance industry as a whole cast
some doubt on whether even well established insurers could easily weather the fi-
nancial strain if their claims experience turned sour after selling a large number
of policies. While financial solvency is a general concern of state insurance commis-
sioners, regulations that specifically address long-term care insurance are usually
lacking.

As noted, long-term care insurance policies are changing rapidly, mostly for the
better. Some people have replaced their policies, searching for the one with the least
restrictions. A significant issue is how to protect consumers who bought policies
with restrictions that are-now or will be outmoded in the future. While some com-
panies offer policyholders the chance to upgrade policies without further medical un-

erwriting, regulators have not yet addressed whether consumers should have the
right to upgrade to a better policy.
Federal Regulation of Long-Term Care Insurance

Should the federal government regulate long-term care insurance? There are ar-
guments on both sides of the issue. On one hand, the federal government may be
able to improve upon existing NAIC standards and reduce variation in state regula-
tion. Despite the progress that has been made, the current NAIC model sets forth
only minimal standards. As a result, there is no guarantee that even policies that
meet the NAIC standards are of high quality. In addition, there is no uniformity
in the speed with which state legislatures address even these minimal NAIC stand-
ards and in the stringency of their enforcement. Proponents of federal regulation
also argue that it is inefficient for insurers to modify these policies to meet individ-
ual state requirements. Long-term care insurance is mostly provided by large com-
panies who cross state boundaries. One suspects that ihe insurance industry's pref-
erence for state involvement reflects a divide and conquer approach to regulation.
Finally, the regulation of Medigap policies sets a precedent for federal regulation
of insurance products marketed to the elderly. There have already been reports of
fraudulent sales practices of the type that led Congress to pass the Baucus Amend-
ment setting minimal standards for Medicare supplemental insurance policies (Con-
sumers Union 1991; U.S. House of Representatives 1990).

On the other hand, federal intervention may create some of its own problems. The
federal government may prove more rigid than the NAIC in adapting to inevitable
changes in regulatory issues. For example, lapse rates and ADL measures were
barely perceived as serious problems just a few years ago. Further, the development
of federal standards does not guarantee that more adequate resources for enforce-
ment will be made available at either the state or federal level. The result of federal
intervention may be a set of impressive standards with uneven compliance and en-
forcement.

Despite possible drawbacks, federal regulation of long-term care insurance is
probably desirable, if for no other reason than there are some states that will never
adopt even minimally acceptable standards without a federal mandate. As of April
1991, Stone et al. found only 13 states that were in 80 percent or more compliance
with the NAIC model statute and regulations (Stone et al, 19'92).

There are three broad options for federal involvement. First, the federal govern-
ment could adopt a voluntary, Medigap-like certification strategy with minimal
standards much like the current NAIC long-term care model statute and regulation.
This would be much like the old Medigap regulatory strategy that was established
by the Baucus Amendment. This incremental strategy would not impose substantial
new requirements since many existing policies already meet these standards (Stone
et al., 1992). The advantage of this approach is that some states would upgrade
their requirements and some insurers might upgrade their policies to meet these
higher standards, improving the average product. It would also establish the prin-
ciple of federal involvement and open the door to raising the minimum standards
in the future. However, this approach could mislead consumers into thinking that
policies with the "government stamp of approval" were high quality policies. In addi-
tion, as more states adopt the NA1C model statute and regulation and as the NAIC
improves its standards over time, this intervention may not add a great deal to
what would have occurred under the current regulatory system without any federal
standard.

Second, the federal government could adopt a voluntary certification strategy that
set such stringent standards that few policies currently on the market would meet
them. Under this scenario, policies not meeting this standard could still be sold so
long as they met state regulatory standards, but they could not claim to deserve a
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"government seal of approval." The advantage of this approach is that any policies
that met the standards would truly deserve recognition as high quality policies. The
standards would send a strong message to consumers and insurers on what con-
stitutes a good policy. However, the voluntary standards may be set so high as to
be considered irrelevant by insurers and, therefore, not an important influence on
policy design.

Third, and our recommended strategy, the federal government could substantially
strengthen the NAIC standards and then mandate them nationally. All insurers
would be required to meet the standards. States could exceed these minimum stand-
ards if they wished. This is similar to the Medigap regulatory strategy embodied in
the Omnibus Budget Reconciliation Act of 1990. The advantage of this approach is
that it ensures that all policies will be of high quality. This will strike some in the
insurance industry as unduly intrusive, but the bulk of the necessary additions are
critical to making sure that benefits are not illusory. The risk of this approach is
that insurers might decide that the compliance costs are too high and drop out of
the market. Additional problems may arise if a mechanism is not provided for modi-
fying the regulations over time as new issues arise.

Conclusion
Private insurance is a major new initiative in the reform of long-term scare fi-

nancing. Companies who write these policies and the state insurance regulators who
regulate them are handicapped by lack of experience with how the insured and the
long-term care delivery system will respond to insurance. Both companies and regu-
lators face a trade-off between protecting consumer interests and encouraging a fi-
nancially risky new product.

Over the last five years, there has been a marked improvement in the quality of
private long-term care insurance policies on the market and in the stringency of
state regulation of these policies. Unfortunately, many states have failed to upgrade
their regulations to protect consumers. The private long-term care insurance market
is now mature enough so that more than minimum national standards should be
adopted. These standards should build on the current NAIC model regulations, but
considerably exceed them, especially in the areas of inflation protection,
nonforfeiture benefits, and standardizing benefit triggers. Proper resolution of al-
most all of the regulatory issues discussed above are es3ential to ensuring that con-
sumers actually get the benefits they think they are purchasing. While consumers
should have options and choices, they should not be required to negotiate among
policies that promise benefits they will not provide.
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