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TAXPAYER BILL OF RIGHTS 2

TUESDAY, DECEMBER 10, 1991

U.S. SENATE,
SUBCOMMImTTEE ON PRIVATE RETIREMENT PANS AND

OVERSIGHT OF THE INTERNAL REVENUE SERVICE,
COMMITTEE ON FINANCE,

Washington, DC.
The hearing was convened, pursuant to notice, at 10:02 a.m., in

Room SD-216, Dirksen Senate Office Building, Hon. David Pryor
(chairman of the subcommittee) presiding.

[The press release announcing the hearing follows:]
(Press Release No. 53, Dec. 3, 1991]

PRYOR CALLS HEARING ON TAXPAYER BILL OF RIGHTh 2, TAX FAIRNESS DEBATE
SHOULD INCLUDE IRS FAIRNESS, SENATOR SAYS

WASIHNOTON, DC--Senator David Pryor, Chairman of the Senate Finance Sub-committee on Private Pension Plans and Oversight of the Internal Revenue Service,
announced Tuesday a hearing on proposals to be included in the Taxpayer Bill of
Ri hts 2 (T2).

The hearing will be at 10 a.m. Tuesday, December 10, 1991 in Room SD-215 of
the Dirksen Senate Office Building.

Pryor (D-Arkansas) said the hearing will examine the taxpayer rights proposals
that he outlined m a speech on the floor of the U.S. Senate on November 6, 1991.

"As the debate heats up on how to achieve tax fairness for middle-income Ameri-
cans, I believe the debate must also focus on whether middle-income Americans are
treated fairly by the Internal Revenue Service," Pryor said.

"The proposals contained in T2 will help the IRS achieve higher standards of ac-
curacy, timeliness and fair play in providing taxpayer service. At the same time
these proposals do not diminish the power of the IRS-they simply make the IR
accountable for its actions," Pryor said.

"The American tax ayer should not be required to pay the price for IRS mistakes
and improper action, Pryor said. "Safeguards must be built into the law to protect
the taxpayer against the potentially devastating effect of such mistakes and ac-
tions."

OPENING STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR
FROM ARKANSAS, CHAIRMAN OF THE SUBCOMMITTEE

Senator PRYOR. Good morning, ladies and gentlemen. Our com-
mittee will come to order this morning. We welcome all of you here
for this hearing on the Taxpayer Bill of Rights 2 that will be re-
ferred to as "T2".

Everyone here is very keenly aware that Congress is now holding
hearings to discuss the fairness of our overall tax system toward
middle income Americans. I believe an issue inseparable from this
debate is whether the tax collector, the Internal Revenue Service,
is treating middle income Americans fairly.

Today's hearing is about fairness. It is about due process. It is
about respect. And also, it is about accountability. We look to our



citizens to respect the system and the agency of government as-
signed the very difficult task of administering it.

On the other hand, we also have a right to expect the men and
women of the IRS to respect the taxpayer and to demonstrate that
respect through courtesy, competence and certainly cooperation
when necessary.

The IRS is composed of 120,000 employees who are in the busi-
ness of collecting the proper amount of tax. This, basically is the
mission of the Internal Revenue Service. In doing this the IRS
processes over 100 million tax returns; it collects over $1 trillion
each year.

In carrying out its mission, the IRS is going to make some mis-
takes and a few IRS employees are going to overstep their bounds.
We saw this throughout the debate in 1987 and 1988 which re-
sulted in the original Taxpayer Bill of Rights. Our tax law must
reflect this reality by providing safeguards to protect the taxpayer
from the potentially devastating affect of such mistakes and mis-
deeds.

I submit that the cost of providing these safeguards is a normal
cost of doing business, and the price of IRS mistakes and misdeeds
should not be borne by an innocent, well-meaning, good faith tax-
payer.

Almost 5 years ago I introduced the first Taxpayer Bill of Rights.
That bill formed the basis of the Omnibus Taxpayer Bill of Rights
which was enacted into law in 1988. Many times since then I have
referred to that legislation as a "good first step."

Last month I offered a list of proposals that will form the nucleus
of the Taxpayer Bill of Rights 2. I believe these proposals are the
logical next step. They build upon the foundation provided by the
original Taxpayer Bill of Rights.

T2's goal is to help the IRS achieve higher standards of accuracy,
timeliness and due process in providing taxpayers service. We do
not seek to diminish or increase the power of the Internal Revenue
Service, but T2 will simply make the IRS more accountable for its
actions.

My purpose in introducing T2 in proposal form was to allow
those persons interested in the administration of our tax laws the
opportunity to study and comment on the proposals, also to offer
their suggestions for this legislation.

Today, as a part of this continuing process, we will hear from
persons representing the interests of a broad spectrum of American
taxpayers. Also, we will hear the General Accounting Office report
on its findings from a study I requested on the IRS implementation
of the original Taxpayer Bill of Rights.

I would especially like to welcome Mr. Ramon Portillo, a house
painter from El Paso, TX. He is here with his lawyer, David
Leeper. They will explain Mr. Portillo's experience with the Inter-
nal Revenue Service, and a problem common to many, many tax-
payers across our land today.

The problem basically arose when Mr. Portillo received a Form
1099, which reported him receiving some $37,000 in income from
a general contractor. However, Mr. Portillo claimed, and the con-
tractor's records showed, that Mr. Portillo had received only
$14,000 approximately.
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The IRS took the position that, even though the information in
the 1099 could not be substantiated, Mr. Portillo bore the burden
of proving the 1099 was wrong. The IRS pursued this taxpayer.
They pursued Mr. Portillo all the way to the 5th Circuit Court of
Appeals where ultimately the court this summer determined that
the Internal Revenue Service's position to be "clearly arbitrary and
erroneous."

We are going to see what happened to that case. We are also
going to see what happened to Mr. Portillo during that several year\
battle with the Internal Revenue Service. It has been a real honor\
to have worked with Mr. Portillo for the last several weeks in try-
ing to figure out this particular case so that we could present it to
the general public this morning.

[The prepared statement of Senator Pryor appears in the appen-
dix.]

Senator PRYOR. Mr. Portillo, you have been through a long night-
mare. We welcome you to Washington for your first time, together
withyour attorney, Mr. Leeper, together with your son, Mr. Ramon
Porti1lo, Jr. We ask the three of you, if you would, to take the stand
at this time.

Mr. Portillo, you have a short statement, I believe, and then I
will follow with a few questions if that is permissible with you. We
welcome you to the committee this morning. We look forward to
hearing your statement. You may proceed, thank you.

STATEMENT OF RAMON PORTILLO, ACCOMPANIED BY HIS
COUNSEL, DAVID LEEPER, AND RAMON PORTILLO, JR.

Mr. PORTILLO. My name is Ramon Portillo. I am 72 years old. I
am married. My wife and I have five children and twelve grand-
children. For most of my life I have painted buildings.

I was born in Juarez, Mexico. I went to school in Mexico till 9th
grade. I came to the United States in 1965. It was after I got my
residence that I began to work as a painter. I worked for 3 years
and I saved my money so I could buy a small house. A few months
later, I brought my family to El Paso. In 1960, I got my painting
contractor's license from the State of Texas.

I have painted a lot of houses and buildings in El Paso and have
worked for a lot of contractors. I put everything they pay in my pa-
pers and keep them in my truck. In 1984 I give all my papers to
Irma Bonzales, my bookkeeper. She make my return and send it
to the IRS. In 1986, I got a letter from the IRS. They said that
when I filed my return, I showed that Mr. Navarro paid me
$13,000 for the work I had done for him. But he showed that he
9aid me $37,000. That was when the IRS said I owed them13s700.

I did not know what to do, but since I had painted David
Leeper's house and had done work for his brother who is a con-
tractor, I went to see him. I explained everything to David, and he
said he would take the case and help me. The IRS never called me
again.

The next year we went to court. This was in 1988. The Judge
from Washington, DC and two lawyers fiom Austin, Texas were
there. The Judge decided I owed the tax to the IRS which was now
$17,000 because of the interest and fines.



I remember that I was angry and embarrassed, but what could
I do? I wanted to stop the interest and fines. The interest was
growing every day. It would soon be $24,000 or $25,000. I decided
I would rather pay that to my family, so I went to them and I
asked if they could loan me some money. With everyone's help, I
got enough together to pay the IRS.

Then David appealed the case. This took over a year. In 1990 he
went to New Orleans, and in 1991 he won. So we waited. But noth-
ing else happened until this year when David called me. He said
the IRS had a period of time to appeal the case which lasted until
August 25 of this year. Then it was extended four more weeks. Fi-
nally, David told me they dropped the case. But I still don't have
any money from them.

It has been 5 years since the trouble started. In all this time, it
has been very hard on my wife. She became very nervous thinking
about the debts. She has been sick a lot and spent many nights
crying. I did not get sick so much because I was working, but my
wife has suffered a lot.

I am a man who has worked hard all my life, but I am not a rich
man. I am 72 years old and I go to work every day. We have money
enough just to live and pay back all the loans. It is good that at
least we can keep our house.

But we are still waiting for our money. And at my age, I fear we
will die before we get it.

That is it, Senator.
Senator PRYOR. Mr. Portillo, thank you.
[The prepared statement of Mr. Portillo appears in the appen-

dix.]
Senator PRYOR. Your case has become a very, very famous case

in legal circles. In fact, it is my understanding that some of the law
schools now are now referring to this as the Portillo case, and one
of the wire services wrote a big story when you won your case
against the IRS.

How do you feel about all the fuss and all the publicity being
made about your case, with the Internal Revenue Service? How do
you feel about that?

Mr. PORTILLO. Well, I feel happy about that, sir.
Senator PRYOR. You feel happy, but it is my understanding that

you had to go to your relatives in Mexico and borrow the money
to pay to the Internal Revenue Service.

Mr. PORTILLO. Right.
Senator PRYOR. And I believe with penalties and interest it was

something like $25,000 that you had to give to the Internal Reve-
nue Service. So they kept that money for a long time and you have
won your case. They decided not to appeal from the Circuit Court
to the Supreme Court. Now have you gotten your money back yet?

Mr. PoiRTLLO. They have not paid me yet.
Senator PRYOR. They have not sent you your money back. Do you

know when they might send your money back to you?
Mr. PORTILLO. I do not know, sir.
Senator PRYOR. Do you know if they are going to be paying you

any interest on the money that they are keeping that is your
money?

Mr. PORTILLO. I hope so, sir.



Senator PRYOR. You hope so, but you do not know so.
Now you are very fortunate, andI must say that many Amen-

cans, Mr. Portillo, are not as fortunate as you are. You are fortu-
nate because fate or the supreme being or someone intervened
when, one day you were painting the home of an attorney, Mr.
Leeper. And you went back to him when you got in trouble and he
took your case. Is this correct?

Mr. PORTILLO. Yes, that is right, sir.
Senator PRYOR. Now we are going to get testimony from Mr.

Leeper after a while as to how good or how bad a house painter
you are. We are going to know all about that in a moment. But do

ou think that you had good representation? Has he been a good

Mr. PORTILO. Yes, the best.
Senator PRYOR. How much has he charged you for this case?
Mr. PORTILLO. Nothing.
Senator PRYOR. You have paid him nothing. And he has even

paid all the expenses thus far, is this correct?
Mr. PORTILLO. Yes.
Senator PRYOR. You do not find many lawyers that do this. I

want you to know this. And you are very, very fortunate, indeed
to have had Mr. Leeper as your lawyer.

Now, how did you feel when Mr. Leeper had told you that you
had won your case in the Circuit Court?

Mr. PORTILLO. The same thing, I feel happy. I do not want any-
body else to suffer like me in this case. That is it.

Senator PRYOR. Were you afraid of actually losing your home,
your truck, or your business because of your so-called liability to

.,the Internal Revenue Service at this time?
Mr. PORTILLO. Yes, sir.
Senator PRYOR. Mr. Portillo, I may come back to you in just a

moment. If you will bear with us, I am going to move now to Mr.
Leeper. I am going to have Mr. beeper, if he would, set out his de-
scription of this case and what it means in our whole system of tax
collection, our relationship between the taxpayer and the Internal
Revenue Service. We are going to ask Mr. Leeper now if he would
give his short statement.

Mr. Leeper?

STATEMENT OF DAVID LEEPER, COUNSEL FOR RAMON
PORTILLO

Mr. LEEPER. Thank you, Senator.
It is a great honor to be invited to testify before this prestigious

Subcommittee. Thank you for the opportunity and for your efforts
at improving our system of Federal taxation.

My name is David Leeper. I am a tax lawyer from El Paso,
Texas. Our practice is limited to litigation against the Internal
Revenue Service. I have an L.L.M. in Taxation from New York Uni-
versity and I have been in a private practice approximately 14
years.

Typically, my work involves reading and interpreting laws that
you write. It is a unique experience for me to be involved at this
stage of the proceedings. I feel particularly fortunate because I



have the opportunity to tell you of Mr. Portillo's plight and to tell
you that this is the type of case that I see all too often.

In 1987 Mr. Portillo was audited by the Internal Revenue Service
for his 1984 tax return. The facts are very simple. The information
on Mr. Portillo's return did not match a Form 1099 filed by general
contractor, Mike Navarro.

The contractor claimed that he paid Mr. Portillo $36,000 approxi-
mately, which he deducted on his own tax return. Mr. Portillo
claimed he only received approximately $14,000. The IRS auditor
interviewed the general contractor and discovered that he had no
checks to confirm these payments, nor did he have any receipts
from Mr. Portillo. Instead, the general contractor at age seventy-
one claimed that he could from memory remember how much he
paid Mr. Portillo on a weekly basis 1 year earlier.

The auditor disbelieved Mr. Navarro and this is in evidence in
the following quote from the Service's file.

Senator PRYOR. Excuse me. The IRS auditor at this stage be-
lieved what?

Mr. LEEPER. The auditor interviewed the payor and did not be-
lieve the payor's statements.

Senator PRYOR. He did not believe that actually Mr. Portillo had
received $35,000. Is this correct?

Mr. LEEPER. Yes, sir.
Senator PRYOR. All right.
Mr. LEEPER. The payor did not have any checks to Mr. Portillo

for the difference, nor did the payor have any checks to cash in
which to pay Mr. Portillo. And he did not have any receipts from
Mr. Portillo showing that he had actually paid him.

Senator PRYOR. So the IRS did not believe the contractor, but
they went ahead against Mr. Portillo anyway?

Mr. LEEPER. Yes, sir.
Senator PRYOR. All right. Now I have interrupted you. Please

continue.
Mr. LEEPER. No, no, that is okay. There is great irony in this be-

cause the Government would never allow you to deduct a payment
based upon mere recollection. But they are sure willing to allow
you to be taxed on that income based on mere recollection. So there
is a great irony in that statement.

The quote fom the Service's file is, 'Third party contact with
Mike Navarro appears to indicate the taxpayer was paid less than
the amount indicated on the 1099."

In spite of this, the auditor then attempted to prove that Mr.
Portillo still received the money by application of what is called an
indirect method of reconstructing Mr. Portillo's income. However,
once again, that also indicated that Mr. Portillo did not receive the
money. And once again, that too is in the Service's file. "The indi-
rect method does not support the adjustment."

As you know, the indirect method is a way of reconstructing an
individual's income. In this case they used that method on Mr.
Portillo and it showed that he did not receive the income.

Not to be deterred, the IRS having no credible evidence support-
ing the claim that Mr. Portillo actually received this money never-
theless proposed the full amount of the liability against him. At a
conference with the auditor and a group manager, which I at-



tended, that position was formally stated and recorded in the Gov-
ernment's file again. "The 1099 is correct unless the taxpayer can
prove otherwise with proper documentation."

This was at the conclusion of the audit. So we did not discuss the
facts because they had no facts. I mean we went over them and
they had no evidence against Mr. Portillo. But they decided never-
theless to go forward and rely on the naked presumption that they
are presumed correct because they are the IRS.

Senator PRYOR. In other words, the IRS presumed at this stage
in the proceeding that the taxpayer was guilty?

Mr. LEEPER. Yes, sir.
Senator PRYOR. There was a presumption of guilt, rather than a

presumption of innocence at this stage. Is that correct?
Mr. LEEPER. Yes, sir. That is right.
Senator PRYOR. Thank you.
Mr. LEEPER. The technical way of describing that is that the

Service suspected that Mr. Porti~lo may have received the money.
But because they could not develop any evidence against him they
decided that they would rely on the legal fiction that they are pre-
suned correct.

Senator PRYOR. This debt was how much to the Government?
Mr. LEEPER. It was $8,400, sir.
Senator PYvoR. $8,400 to the Government. How much did the In-

ternal Revenue S -vice expend in trying to collect this $8,400?
Mr. LEEPER. I would say they spent way over $100,000.
Senator PAYOR. Why did they pursue this case so aggressively?

I mean, as they say, there are a lot of whales out there and there
are a lot of big, huge cases out there. Why do they go after a little
72-year-old house painter from El Paso, TX for an $8,400 debt with
this degree of intensity?

Mr. LEEPER. There is a couple of answers to that, Senator. One
of them is they were responding to Mr. Portillo's courage.

Senator PRYOR. They were responding to what?
Mr. LEEPER. They were responding to Mr. Portillo's courage.

Most people in his situation would lay down and die and he did
not. He was willing to absorb this abuse for 4 years, 5 years now.
And it is continuing. So the Government is not used to and does
not like this kind of aggressiveness.

Mr. Portillo did not receive this money and he was not going to
roll over and say that he did; and so he fought them.

The other reason is that the Service, it is within the system it-
self, sir, the Service relies on its presumption of correctness on a
broad spectrum of cases. Many times it will introduce no evidence
at all. And because of the legal fiction that it is presumed correct,
then they can win their cases.

In this case Mr. Portillo had the very difficult burden of proving
that he did not receive the income. Now I say to you, sir, you go
back 4 years and try to prove that you did not receive income from
somebody else that claims he paid it to you in cash, and he had
no receipts and he had no checks to you, and he could remember
paying you.

Am I talking too long, sir?
Senator PRYOR. No, you are doing fine. I keep interrupting you.

If you want to go ahead with your statement.
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Mr. LFFPER. Please do. No. No. Feel free to interrupt me.
Senator PRYOR. You go right ahead with your statement because

I think what you say is very relevant throughout your statement.
Mr. LEEPER. I am honored to be here, sir. I will speak in the

order you would like me to.
Senator PRYOR. You are doing fine.
Mr. LEEPER. The District reviewer in Austin felt there were sev-

eral ways of determining whether Mr. Portillo had, in fact, received
that income. She wrote in her file the following quote, "Appears to
be several ways to follow up to check if the taxpayer could have
possibly received the cash. It appears it is the taxpayer's word
against the contractor. The contractor has not proved that he gave
the taxpayer the $35,000 in cash on the 1099. He only verified
$13,900 in checks."

However, once again, rather than undertake this requested in-
vestigation the group manager chose to rely solely upon the legal
theory that the IRS is presumed correct and the taxpayer has a
burden of proof that he did not receive the additional income.

Once again, the group manager in responding to the request
from the reviewer said the following, "The infornation"-this is re-
ferring to that investigation-"would tie up loose ends, but not
change the tax liability and would take more time to develop than
is possible in an office audit. The IRS does not have to prove to the
taxpayer that 1099's filed by third parties are correct."

So Mr, Portillo suffered because the Government did not want to
spend the time to do the investigation that the reviewer had asked
her to make.

The Service then issued a Notice of Deficiency. I filed a Petition
in the United States Tax Court here in Washington on behalf of
Mr. Portillo requesting a redetermination. The IRS attorneys in
Austin refused to meet and even discuss settlement, claiming that
there are no hazards of litigation to them. That this is an all case.

To Mr. Portillo it was very clear the IRS felt they could not lose
this case.

Senator PRYOR. Why did the IRS refuse to meet and talk? I do
not understand that.

Mr. LEEPER. The reason, sir, is that the IRS wants to train its
young attorneys and so they engage in cases, litigating cases, in
order to train their young attorneys and this was one.

Senator PRYoR. Do they normally find "guinea pigs" like Mr.
Portillo out there to practice on so their attorneys can practice on
poor taxpayers like Mr. Portillo? Is that the way they train the IRS
attorneys?

Mr. LEEPER. Yes, sir, they have. They have disclosed that to me.
And at the recent calendar in El Paso they disclosed it once again
a rd tried it on that basis.

Senator PRYOR. You know, if they wanted to train their attorneys
on--let's say if they went after Donald Trump or Lee laccoca that
might be something. But going after Mr. Ramon Portillo, house
painter from El Paso TX, I do not know that that is quite what I
think Abraham Lincoln envisioned the Internal Revenue Service to
become eventually. So I am surprised to hear this. This is certainly
educational to me.



Mr. LEEPER. Sir, again I mention again the Service did not be-
lieve that Mr. Portillo received this income. So it is especially egre-
gious in the sense that they are pursuing him in order to train
their attorneys and to protect their presumption of correctness
against somebody who does not owe the money.

Senator PRYOR. They sort of used him as target practice it
sounds like to me.

Mr. LEEPER. Yes, sir; and myself included.
Senator PRYOR. Okay, sir.
Mr. LEEPER. On appeal before the 5th Circuit Court of Appeals

an attorney for the Department of Justice the Tax Division, rep-
resented the IRS. She advised me privately and candidly that no
competent tax lawyer would have represented the taxpayer in this
case; and that her office had voted this case the least likely to suc-
ceed in 1990.

In stark contrast, and I can only imagine in great surprise to
her, the 5th Circuit, both at oral hearing and in its opinion, was
outraged. The court reversed the Tax Court and found for Mr.
Portillo ruling, "In this case we find the Notice of Deficiency lacks
any ligaments of fact." And later in that opinion, "The deficiency
determination is clearly arbitrary and erroneous."

To anyone knowledgeable about tax matters these are punitive
words in the tax law.

In September, 1991, Mr. Portillo and I filed a motion for attor-
ney's fees with the U.S. Tax Court in Washington. The Service once
again opposed that motion on the grounds that its position was
substantially justified in its reliance upon the legal fiction that it
is presumed correct.

In summary, the Internal Revenue Service forced Mr. Portillo, an
elderly and impoverished grandfather, into Tax Court litigation
based upon the mere suspicion that he may have underpaid his
taxes. At trial the Service relied solely upon its presumption of cor-
rectness to sustain its position. Mr. Portillo could not prove that he
did not receive the money 4 years earlier.

In 1991 the U.S. Court of Appeals for the 5th Circuit ruled the
Service's naked reliance upon its presumption of correctness was
clearly arbitrary and erroneous. And now before a hearing in the
U.S. Court on attorney's fees, the Government is still arguing that
the Government's position was reasonable, substantially justified in
its naked reliance upon the presumption of correctness.

My point is this, sir, no matter how offensive the facts, no matter
how strongly worded the ,cowt's opinion, no matter how offended
this country becomes, nor no matter how damaged the individual
taxpayer, we have a formidable and unyielding adversary in the In-
ternal Revenue Service whose powers have long gone unchecked
and unchallenged. This calls for strong legislation.

As for the future, in my opinion there are three things you might
consider to alleviate future Portillo situations. The first, codifying
Portillo relief provisions in your bill is an excellent first step. The
poor and all of the others that the Service pursues on mere sus-
picion must have some measure of protection under the law.

Secondly, not all taxpayers are lucky enough to hire an attorney
willing to aggressively pursue a matter to an Appeals Court. Your
bill will remove the obstacles for obtaining attorney's fees by in-



creasing recoverable fees to market rates, expanding the time pe-
riod for which these may be recovered, and by shifting the burden
of proof to the Internal Revenue Service when a taxpayer substan-
tially prevails.

In my view nothing creates more careful consideration by an IRS
auditor or attorney as surely as the possibility that he or she may
be accountable for his or her work or lack thereof as in this case.

Finally, we must redevelop the Internal Revenue Service's train-
ing procedures and increase its pay scales. The Service should not
be seen as a training ground for apprentices. While there are some
good people in the Service, there are far too many who leave after
the training process has concluded.

Many of those who remain suffer from a bunker mentality. That
is, they become entrenched and inflexible in their thinking. Agents
need to learn the taxpayer is not an adversary or potential victim
or as in many cases not a springboard for personal advance within
the Service, but a human being with rights and responsibilities just
like Mr. Portillo.

Senator PRYOR. Mr. Leeper, thank you very much.
[The prepared statement of Mr. Leeper appears in the appendix.]
Senator PRYOR. Once again, I repeat that Mr. Portillo was very

fortunate, indeed, to have an attorney like yourself who came to
him and has stayed with him these years without being com-
pensated one cent up until this point.

I am curious about something. You stated that the attorney rep-
resenting the Department of Justice, the Tax Division of the IRS,
I guess, that she advised you privately that "no competent tax at-
torney"-I am reading from your statement--"would have rep-
resented a taxpayer in this case." That her office had voted this
case the least likely to succeed in 1990. What does all this mean?
What does that mean?

Mr. LEEPER. The words that she used and the manner in which
she spoke them were very abusive, sir; and they were intended to
be abusive. She was making a comment upon my skills and abili-
ties as a tax lawyer and upon my character in being willing to pur-
sue this as far as I did.

Senator PRYOR. What did the courts say about the representation
on the other side, on the Internal Revenue Service side?

Mr. LEEPER, They told her that they were outraged by the posi-
tion the Government had taken in this case, that they felt like she
did not understand the merits in this case, and that they did not
want to listen to her arguments. They also said that they cannot
understand why the Government continues to pursue all these
minnows when there are so many whales that are not paying any
taxes at all.

Senator PRYOR. Your degree is from New York University, NYU.
Why don't you for a moment play the part of a tax professor in the
law school there and you are lecturing your class. You come to the
Portillo case in the tax course. What do you tell your law school
class that this case means?

Mr. LEEPER. The overall holding of the Portillo case as I see it
is very significant. As you know, in the United States a criminal
is presumed innocent until proven guilty. In the tax law that is not



true; it is the opposite. The IRS is presumed correct unless we can
overcome that presumption.

This case does away with that legal fiction. From now on the In-
ternal Revenue Service will not benefit from a presumption of cor-
rectness unless it first engages in a thoughtful and considered de-
termination that taxes are due. If they do not do that, and obvi-
ously they did not come close to that in this case, if they do not
do that, they cannot even issue a valid Notice of Deficiency and the
case will be dismissed.

Incidentally, Senator, the 5th Circuit said also to the Department
of Justice attorney at the hearing that whether or not the term "de-
termination" in the Code has a significant substantive requirement
like we asked for, or a minor one like she asked for, that in this
case the Government did not come close to meeting either stand-
ard.

So the first and most important matter is that the Government
no longer benefits from a presumption of correctness, unless it has
first engaged in a minimal evidentiary investigation.

Senator PRYOR. And in this case there was not a minimal evi-
dentiary investigation; is this correct?

Mr. LEEPER. Yes, sir.
Senator PRYOR. And the Court of Appeals found this and estab-

lished this in the Portillo case?
Mr. LEEPER. Yes, sir.
Senator PRYOR. Were there additional principals?
Mr. LEEPER. Yes, sir, there is. The second one is that even if the

Government engages in a thoughtful and considered analysis that
taxes are due and issues a valid Notice of Deficiency which is
upheld by the court, at trial nevertheless the Government will not
be able to benefit from having the burden of proof shifted to the
taxpayer unless it can first prove that it has conducted a reason-
able investigation into whether or not taxes are due.

So they have this second hurdle, they have to prove to the Court
now that they conducted a reasonable investigation in this case
and determined that Mr. Portillo actually owed these taxes. They
did not conduct such a reasonable investigation.

To the contrary, in this case they refused to conduct a reasonable
investigation because it would take too much time.

Senator PRYOR. Now help me out. I need some education here.
I have never understood all the steps of an IRS proceeding. The de-
termination was made by the Internal Revenue Service that Mr.
Portillo, house painter, El Paso TX, owed 'X" amount of dollars
with the penalties and interest. He goes to Mexico and borrows
$25,000 and puts this into escrow with the Internal Revenue Serv-
ice. Is this right?

Mr. LEEPER. Yes, sir.
Senator PRYOR. So then the appeal is filed. This does not stop the

collection of the so-called debt owed to the Internal Revenue Serv-
ice during the appeal. It does not stay, that debt. Is that correct?

Mr. LEEPER. Yes, Senator.
Senator PRYOR. All right.
Now what would be the case had he not been able to borrow this

amount of money to give to the Internal Revenue Service? What
would have happened there?



Mr. LEEPFER. The only asset that Mr. Portillo has is his pickup
truck which he paints from and a little home he has in central El
Paso, a small residence with his wife. So if he had not been able
to pay the bond while the case was on appeal, then the Service
would have begun its collection efforts and they could have taken
and sold his house.

Senator PRYOR. Would they have put him out of business if they
had taken his truck?

Mr. LEEPER. In a heart beat.
Senator PRYOR. They would have done it?
Mr. LEEPER. In a heart beat.
Senator PRYOR. Were they concerned about Mr. Portillo's ex-

penses in representing himself and carrying this case forward to
the Circuit Court of Appeals?

Mr. LEEPER. You are asking me if the IRS is concerned?
Senator PRYOR. Yes. Were they concerned about the expenses or

about the time off from his business or the potential of losing his
business?

Mr. LEEPER. Everyone involved in Mr. Portillo's case does not
give a damn about Mr. Portillo.

Senator PRYOR. Within the Internal Revenue Service?
Mr. LEEPER. Within the Internal Revenue Service.
I'm sorry, was that a bad word to use here?
Senator PRYOR. No, sir; I think that was probably right. It was

probably well stated. [ILaughter.]
Now do you see other cases in your practice where the Service

goes against the taxpayer like this and fails to cooperate, I guess
you might say, at certain stages early in the game?

Mr. LEEPER. Yes, Senator. And if we had this whole day I could
repeat a litany of cases to you that I have been involved in over
the last 13 and 14 years. In fact, in this case the same group man-
ager is doing the same type of thing in another case I have right
now.

I am involved in another case where the Government is attempt-
ing, has levied upon the receivables of a company that employs 61
handicapped and mentally retarded individuals who are unable to
pay their payroll taxes for 1 year because of a breach of contract
by their customer.

So, I mean, if you want to know a list of cases I can provide you
a list of cases that would prove to you conclusively that Mr.
Portillo's case is not an aberration.

Senator PRYOR. This is very disturbing I think.
Mr. Leeper, I think that in the Portillo case one of the things

that is so disturbing to me, and I have just gone over this, but it
still comes back to haunt me about our system itself and the men-
tality sometimes of the Internal Revenue Service. I do not apply
this across the board to 120,000 people who make up the Internal
Revenue Service. But it is the lack of caring that many times we
have seen them show, and the lack of cooperation, and the total-
I guess you might say-disdain or unconcern about whether the
taxpayer can survive economically during a case.

I do not think the tax system, nor the policy of this country,
should be that an individual taxpayer has to go broke in trying to
correct a wrong inflicted by the Internal Revenue Service. Right



now there seems to be a lack of caring and concern by the tax col-
lector and I am very disturbed about it.

It was 1988 when the Taxpayer Bill of Rights became law. Since
that time, in these 4 years, we would have hoped that a new men-
tality would have taken over in the Service. It appears that in 1990
and 1991 there is that same old mentality in the Service the Tax-
payer Bill of Rights addressed itself to and certainly expressed the
sense of the Congress in trying to make certain the taxpayers
rights were protected.

By the way, I think it is interesting to note that in 1988, the
Taxpayer Billof Rights was the first time, the first time, in the 200
year history of this country that a specific piece of legislation was
passed by the Congress to protect the basic rights of a taxpayer
against the Internal Revenue Service. And, yes, we are back now
with Taxpayer Bill of Rights 2. We are building on the first piece
of legislation. It appears that we have to.

In the concepts that I laid out in the Senate statement a couple
of weeks ago with regard to the proposals that my legislation will
include, I think that we are very fortunate to have not only this
case of a real taxpayer and how that taxpayer has been abused; but
also we are very fortunate to have comments from people like you
who are practicing in the field with regard to the proposed piece
of legislation.

I think it was in your early statement, Mr. Leeper, that you said
you are in the business of reading and interpreting the laws that
we pass. If you can read or interpret the laws that we pass you are,
indeed, a brilliant, very wise individual and certainly an attorney
worthy of being a lawyer in the profession.

I wonder if there are any final comments that you have, because
if not we are going to move to our next witness.

Mr. LEEPER. I have one thing I would like to ask you, sir.
Senator PRYOR. Certainly.
Mr. LEEPER. This case in your bill is very important news within

the tax bar and within the accounting system. There are hundreds
and hundreds of people that I have met at my own seminars who
are vitally interested in this case and what you are doing.

For the very first time, someone is making an effort to take out
of the back room what is happening by IRS agents and bring it out
to the public. I do not know anything about politics and the dynam-
ics of Washington. I just do not know or understand it. But I am
saying to you, as an experienced tax practitioner, that I am rep-resenting when I say a lot of people-when I say this, a lot of peo-
ple in the tax bar, the accounting and thousands of taxpayers that
I have represented, please pass this bill.

This bill is a wonderful first step in a long process that needs to
be undertaken. Mr. Portillo and I are very moved by your courage
in undertaking this and we have discussed this among ourselves.
I think we would like to thank you, sir.

Senator PRYOR. Thank you very much.
And thank you, Mr. Portillo, Sr. and Mr. Portillo, Jr. We are very

grateful for you coming a long way today to share your experience
and I think this experience, even though painful for you, Mr.
Portillo, is going to be of great benefit in the future to many, many
small taxpayers like yourself who operate their own businesses and



who are struggling to stay there and struggling to basically stay
alive.

To Mr. Leeper, we appreciate you very much, sir, because you
represent in my opinion what lawyers should be in this country;
and you have certainly stood in his shoes. You have come to his
rescue. I know he will be eternally grateful. I look forward, and I
know all of you look forward, when the IRS pays you the money
that they owe you.

Now if you owe them money, as you know, they will take your
house. They will take your truck. They will take your paint brush-
es. They will take everything you have to satisfy that debt. But I
think they are pretty slow in paying you back what they owe you
and what is rightfully yours.

Well, thank you again, the three of you.
Now we will call our next panel. We will ask now Mr. Benson

Goldstein, the manager of Tax Policy Center, U.S. Chamber of
Commerce; and Timothy. J. McCormaIly, tax counsel, Tax Execu-
tives Institute of Washington, DC.

Mr. Goldstein, you are certainly no stranger to this committee.
We not only appreciate your past contributions in our deliberations,
but we also appreciate especially you being here today. We look for-
ward to your statement. We are going to try to limit our prepared
statements to five minutes each. The entirety of your statements
will be placed in the record and will be spread upon the record at
the appropriate point.

Mr. Goldstein, we appreciate your statement we look forward to
hearing you.

STATEMENT OF BENSON S. GOLDSTEIN, MANAGER, TAX POL-
ICY CENTER, U.S. CHAMBER OF COMMERCE, WASHINGTON,
DC

Mr. GOILDSTEIN. Thank you, Senator.
I am Benson Goldstein, manager of the Tax Policy Center for the

U.S. Chamber of Commerce. We appreciate this opportunity to
present the Chamber's views on the Taxpayer Bill of Rights 2 and
ways to improve the sometimes troubled relationship between the
Internal Revenue Service and the American taxpayer.

The first Bill of Rights was landmark legislation. It was the first
legislation to strengthen the fundamental due process rights ac-
corded to the American taxpayer. The American taxpayer is deeply
in your debt, Mr. Chairman, for your tireless work to overcome a
combination of indifference and hostility.

Your efforts ultimately resulted in the first Taxpayer Bill of
Rights becoming law by its inclusion in the 1988 Technical Mis-
cellaneous Revenue Act. Although more needs to be done to assure
fair administration of the tax law by the IRS the first Bill of Rights
has had a fair and positive impact on the relationship between the
taxpayer and the Service.

Taxpayer rights will be greatly improved by the new legislation
through the creation of inde endent ombudsman. The current om-
budsman cannot effectively help taxpayers resolve problems with
other IRS personnel to the extent he or she reports to the Commis-
sioner.



The new Bill of Rights will provide the IRS ombudsman be ap-
pointed by the President and confirmed by the Senate and that
local problem resolution offices report directly to the ombudsman.
An independent ombudsman and strengthened problems resolution
offices on the local level will contribute to an improved climate to
assure a fair hearing on taxpayer problems.

Section 6621 of the Code is a classic example of a measure which
can easily be labeled as anti-taxpayer. This Code provision sets the
interest rate the IRS charges taxpayers on tax deficiencies in the
matter of tax overpayment, what the IRS pays taxpayers in inter-
est on tax overpayments as well.

Based on the formula found in the Code, the IRS has currently
set the underpayment interest rate at 9 percent and the overpay-
ment rate at 8 percent.

In my statement I have stated other interest rates, but appar-
ently yesterday I understand that the IRS did reduce the interest
rates on underpayments and overpayments.

The second Bill of Rights will eliminate the current interest rate
differential between the interest the taxpayer pays the IRS on un-
derpayments and the interest the IRS pays taxpayers on overpay-
ments.

The Chamber applauds the Subcommittee's consideration of this
particular proposal. By eliminating the interest differential the new
legislation will help restore a sense of equity in the Tax Code and
to the tax administration process.

The second Bill of Rights makes a number of important changes
in the area of professional fees in terms of recovery of administra-
tive costs. The Code limits recovery of professional fees in most
cases to $75 per hour. Like it or not, most private attorneys in the
U.S. charge in excess $75 per hour. The Chamber supports the pro-
posal by Subcommittee Chairman Pryor to increase this amount to
a maximum of $150 per hour from the current $75 limit, including
the laudatory proposal of indexing the amount to inflation.

The Government's litigation resources are for all practical pur-
poses virtually unlimited, enough to wipe out the average taxpayer.
The Government does not have at present sufficient restraint on
the ability to litigate unwarranted cases.

Under the new legislation the burden of proof in tax proceedings
will be shifted to the IRS. THe new bill will permit the recovery
of administrative costs if the Government cannot show that its po-
sition was substantially justified, The Chamber supports this ap-
proach and is very interested in working closely with the Sub-
committee on the scope of the legislative language to implement
the procedure.

The next issue I would like to get into is the designated sum-
mons. I think we should call this sort of the new frontier in tax
compliance. It is an awesome power that the IRS has.

Senator Pryor should be commended for recognizing that the des-
ignated summons powers of the Code grants the IRS an extraor-
dinary compliance tool. The IRS has the authority to issue a des-
ignated summons for the production of documents or other informa-
tion in connection with the audit of corporate taxpayer.

Cutrent law permits the IRS to issue a designated summons
with just 60 days remaining on the statute of limitations. If the



taxpayer under such circumstances does not fully comply in a shortperiod of time, the IRS can suspend the statute of limitations by
initiating judicial enforcement of the summons,

In his summary of the Bill of Rights 2, Chairman Pryor accu-rately describes the immense powers granted the IRS under this
authority. Senator Pryor comments that while there may be situa-tions where the use of a designated summons late in the audit
recess may be appropriate, nonetheless the IRS should not be al-

owed to surprise taxpayers who reasonably and in good faith be-lieve that the statute of limitations was going to expire.
Absent outright repeal of this onerous provision, the Chamberhas a number of recommendations detailed in our written com-

ments to even the playing field for the corporate taxpayer faced
with a designated summons. I think we really have to look at this
issue in terms of a good faith taxpayer should not be really hit with
a designated summons.

The last issue I would like to address is the perspective effective
date on Treasury regulations. The new bill will generally require
that all regulations issued by the Treasury Department will ef-
fected perspectively.

Senator PRYOR. Go ahead and finish your statement.
Mr. GOLDSTEIN. The Chamber strongly supports this and is in-

terested in working with you on implementing language.
In closing, I would like to just say that the road should be easier

for you, Mr. Chairman, on working on Taxpayer Bill of Rights 2.The road for the first bill was a lonely one for you and many of
the Subcommittee members. Many in Congress and the Govern-ment said the heavens would fall if you tried to address what the
IRS was doing in terms of the audit and administration process.

The heavens did not fall and I think the first bill of rights isworking. I think we need some further powers to help the taxpayer.
Thank you very much, Mr. Chairman.
Senator PRYOR. Thank you very much, Mr. Goldstein.
!The prepared statement of Mr. Goldstein appears in the appen-

dix.J
Senator PRYOR. I will have a couple of questions to follow in justa moment. But Mr. McCormally is next. Now we know what theU.S. Chamber of Commerce is. Now what is the Tax Executives In-stitute? What is this just for the benefit of myself and the audi-

ence?

STATEMENT OF TIMOTHY J. McCORMALLY, TAX COUNSEL, TAX
EXECUTIVES INSTITUTE, WASHINGTON, DC

Mr. MCCORMALLY. Thank you, Senator.
Tax Executives Institute, or TEL, is the professional association

of 4,700 individuals who work primarily in large corporations. Now
I admit that large corporations are not the first group that you
think of when you hear about taxpayer rights or the need fbr tax-
payer safeguards.

You hear about cases like Mr. Portillo's, but that does not mean
that there are not things in the tax law concerning corporate tax
payers that need to be addressed, that there are not practices by
the IRS that need to be remedied. We are heartened that there are



provisions in 'Taxpayer Bill of Rights 2" that address the rights of
corporations.

Our members are involved in large part in the IRS's coordinated
examination program. This is a program under which IRS agents
are present and audit on a day-to-day basis in corporate tax de-
partments; they maintain offices in corporate facilities. Because of
their continual dealings with the IRS, our members know first
hand the hidden cost and the frequent unfairness that pervades
certain of the tax rules.

As I said, TEl is very pleased that there are several provisions
in T2 that address the rights of corporate taxpayers and that, if en-
acted, will restore a better sense of balance to the taxpayer/IRS re-
lationship.

Now I wish to stress that TEl is not here to bash the IRS. We
have extremely good relations with the National Office of the Serv-
ice and believe we work together cooperative on a great number of
issues. We also believe that since the enactment of the original
Taxpayer Bill of Rights in 1988 the IRS has made great strides in
ensuring taxpayer rights. Through Congress's vigilant oversight the
IRS has become much more sensitive to the need of quality, ac-
countability, fairness and evenhandedness in tax administration.
But this is not to say that more cannot be done by both Congress
and the IRS. There are particular cases that need to be addressed
and there are cultural and systemic barriers to a truly fair tax sys-
tem.
TEI believes that it is time for Congress, taxpayers, and yes, the

IRS, to move forward together in a partnership to strengthen tax-
payer rights and protections. We believe T2 is a logical and nec-
essary next step in the process.

The first issue I wish to address is one that Mr. Goldstein men-
tioned, the interest rate differential. As he pointed out, under cur-
rent law the IRS charges a higher rate of interest on tax defi-
ciencies than it pays on refunds. It does not do this by choice. It
does it because Congress enacted the law in 1986. TEI did not be-
lieve it made any sense then; we do not believe it makes any sense
now.

The differential was intended to ensure that taxpayers not take
advantage of above-market rates by overpaying their taxes and
then claiming a refund. But this so-called abuse could only occur
when the tax interest rate was not adjusted periodically and thus
it could get out of whack with the market. But the rate is now ad-
justed on a quarterly basis--for example, it was just adjusted yes-
terday-and so the potential for interest rate arbitrage is minimal
at most.

We think the interest rate provisions of the law should be de-
signed to recompense a party for the time value of money and they
should not change, depending on which side of the transaction the
Government is on. The Federal Government should not view itself
as a financial institution that is free to extract a high rate of inter-
est f"om taxpayers with no negotiating power, while paying only
the passbook rate. As one wag put it, the Government does not
even give toasters.

TEl also urges Congress to take action to require the abatement
of interest when interest accrues as the result of an IRS error or



delay. Currently, the IRS may abate interest only when the error
or delay relates to a "ministerial act" and that is a term of art that
the IRS has narrowly construed.

T2 would eliminate the "ministerial act" limitation and thus re-
quire the IRS to abate interest where a case languishes, for exam-
ple, for months in the Appeals Division of the IRS because a need-
ed specialist has been assigned to another matter. TEI believes
that this provision is very important in light of a recent IRS peer
review analysis that indicates more than one-half of all the delays
in the IRS large case program are attributable to the IRS and not
the taxpayers.

Like the Chamber of Commerce, TEl commends the Chairman
for moving ahead on the designated summons problem. We believe
that this provision, which was enacted last year, is a perfect exam-ple of why tax laws should not be developed, whether at Andrews
Air Force Base or in the back rooms without hearings. It has the
effect of potentially extending the statute of limitations in a one-
sided, uneven manner.

Now there can be no question that the tax returns of large cor-
porations are very complicated and that it takes considerable time
for the IRS to audit those returns. But we submit it is a very big
step to move from this undeniable truth to conferring on the IRS
the unilateral and almost unlimited power to extend the statute,
even in respect of wholly cooperative taxpayers. T2 would install
several procedural safeguards into the statute and ensure that the
IRS does not use the designated summons as an indiscriminate
club against taxpayers.

Mr. Chairman, I appreciate this opportunity to appear before you
and would be delighted to answer any of yours questions.

Senator PRYOR. I want to thank you for your statement.
[The prepared statement of Mr. McCormally appears in the ap-

pendix.)
Senator PRYOR. I thank both of you.
I have just a couple of questions if I might. Let me ask Mr. Cold-

stein about how he thinks the proposed structure of the Ombuds-
man's office under T2 is looking.

Now do you think this is the proper way to proceed? I will be
honest with you, I am still not certain that is the best way to go.
I am inclined that it might be. But do you have any suggestions
you might like to leave with us, either you or your colleague to
your right?Mr. GOLDSTEWN. I think the first matter would be the issue there

is reporting to the IRS Commissioner. I think that is where your
focus has been and I think it has been rightly so. You have decided
to not have him report directly to the IRS Commissioner, but be
appointed by the President and confirmed by the Senate.

Now there obviously have been other proposals in the past to
have the Ombudsman sort of be part of the Treasury Department.
There have been some proposals around. I think that your idea,
what you are proposing, is probably an excellent way to go for con-
sideration and we fully support that.

Senator PRYOR. WellI want both of you to know or each of you
to know that as we proceed down the track with the development
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of this legislation that any comments you have on this structure
will be very much appreciated.

Do you have any comments on this, Mr. McCormally?
Mr. MCCORMALLY. Senator, Tax Executives Institute has not

really taken a position on the structure of the Ombudsman's office.
One thing that I would point out-and it probably again is a dif-
ference between individual taxpayers and the constituency that I
represent-is that our members are tax professionals who deal
with the IRS on a daily basis; quite candidly, in the last 5 or 6
years we have had very goodrelations with the Ombudsman and
the Problems Resolution Officers. Our companies report excellent
experience. And have our concern is that we not go backwards.

But we concede that, in the case of the rank-and-file, ordinary
taxpayer who is representing himself or is faced for the first time
with a notice there may be a need to increase the visibility of the
Ombudsman and to increase the safeguards for those taxpayers.

Senator PRYOR. And also the structure-I will apply the same re-
quest for comments on the structure of the PRO, the Problem Reso-
lution Officers, out there in the field. If you have any comments on
that we would be glad to have those.

Mr. MCCORMALLY. Senator, what I was speaking to is the rela-
tionship of taxpayers to both the Ombudsman and the PRO's.

Senator PRiYOR. I know our PRO officer in the Little Rock office,
Priscilla Graves, is a very, very fine and dedicated public servant.
I probably made a mistake about a year ago when in one of my
state wide newsletters I listed her name and telephone number if
they had any IRS problems. I think she got several hundred calls.

Mr. Goldstein, do you have any comment?
Mr. GOLDSTEIN. We do hear positive comments, first of all I want

to say that right off, that we do hear positive comments about how
the problem resolution offices are working out there.

However, I think that the issue is how can we most effectively
improve the process in helping taxpayers. I think an independent
ombudsman with problem resolution officers reporting to the om-
budsman in his independent office I think is going to improve that
taxpayer rights. It is going to help them in terms of resolving dis-
putes with the IRS and it will ultimately improve the compliance
process in the long term.

Senator PRYOR. Taxpayer Bill of Rights 2 wants to make this
whole process more independent-more independent of the Com-
missioner, more independent of the District Director, more inde-
pendent of the Department of the Treasury. We want it more inde-
pendent of all of the bureaucracy so that they can speak with a
very, very open and free voice on behalf of the taxpayer. That is
what this is about. This is what we are attempting to achieve, and
I hope it will be achieved in the Taxpayer Bill of Rights 2.

We want to thank the two of you for your comments and your
presence this morning. Once again your statements will be placed
in the record and we thank you for your interest in this matter.

Thank you.
Our third panel this morning, Mr. Leonard Podolin, chairman of

the Tax Executive Committee, the American Institute of CPAs;
Robert Zaleski, vice chair of the Federal Taxation Committee, Na-



20

tional Society of Public Accountants, Alexandria, VA. We thank
both of you for appearing this morning.

Senator PRYoR. Mr. Podolin, we look forward to your statement.
We appreciate your being here.

I would like to start off by thanking the two of you and the asso-
ciations that you represent for being early supporters of the origi-
nal Taxpayer Bill of Rights and for your interest in the Taxpayer
Bill of Rights 2.

Thank you.
Mr. PODOIArN. Thank you. And as you are about to hear we con-

tinue to be supporters.
Senator PnRVO. Thank you.

STATEMENT OF LEONARD PODOLIN, CHAIRMAN, TAX EXECU.
TIVE COMMITTEE, AMERICAN INSTITUTE OF CERTIFIED
PUBLIC ACCOUNTANTS, WASHINGTON, DC
Mr. PODOLIN. My name is Leonard Podolin, chairman of the Tax

Executive Committee of the American Institute of Certified Public
Accountants.

We have roughly 300,000 members and our client base ranges
from every size taxpayer imaginable to the huge corporations, down
to individuals, such as Mr. Portillo. We have for many years been
supp))rters of improvements to the Federal income tax system, in-
cluding tax simplification, systems modernization, improved vol-
untary compliance and a number of other initiatives.

We favor and support legislation for taxpayer rights so that tax-
payers will perceive the tax system to be fairly and equitably ad-
ministered and that will enhance their desire to comply voluntarily
with the tax laws. We support almost every proposal in T2 or in
the summary of T2 and we have added a couple of suggestions of
our own.

For instance, we would like to see a proposal that would either
eliminate the preliminary conferences that occur between revenue
agents and appeals officers or somewhat less desirably to require
those conferences to be transcribed and the transcripts be made
available to taxpayers so that the appeals function can serve as we
believe it was intended as an independent administrative hearing
to evaluate the government's and the taxpayer's arguments with a
view to settling the case by compromise, if that is appropriate.

Another one of our suggestions would be that we would like to
see a proposal to reemphasize the taxpayers rights to be rep-
resented by a CPA, a lawyer or enrolled agent in an examination
rather than to be required to appear personally and to have the ex-
amination at the representative's office if that is appropriate.

As to the ombudsman proposal, we feel that the problem resolu-
tion officers and offices are working extremely effectively fiom
within the Internal Revenue Service and we do not think that ar-
rangement should be disturbed.

What does seem to be needed is an'elevation of the stature of the
taxpayer ombudsman and the required reporting to Congress that
is described in T2. I guess what we wouldsay on the ombudsmen
is that it is probably one of the best things that has happened
within the IRS at least fiom our viewpoint as CPAs and taxpayer
representatives. It works. The problem resolution officers in most,



if not all, the Districts do have the support of the District Director
and the relevant service center and therefore they are empowered.They are basically like a complaint department in a store and
they seem to be able to operate better from within than if they
were viewed as outsiders. The employees tell the PRO what the
problems are and what the successes have been and in that way
the PRO gets inside information. If we move them outside the IRS
it is not clear that they would continue to do so.

With that, you have our prepared statement which I understand
will be on the record and I would be happy to take questions.

Senator PRYOR. Thank you. Your statement will be placed in the
record.

[The prepared statement of Mr. Podolin appears in the appen-
dix.)

Senator PRYOR. Mr. Zaleski, please.

STATEMENT OF ROBERT T. ZALESKI, VICE CHAIR, FEDERAL
TAXATION COMMITTEE, NATIONAL SOCIETY OF PUBLIC AC-
COUNTANTS, ALEXANDRIA, VA
Mr. ZAIJSKI. Good morning. My name is Robert Zaleski. I am a

public accountant from Plymouth Meeting, PA. I am also enrolled
to practice before the Internal Revenue Service. I appear before you
today as vice chairman of the Federal Taxation Committee of the
National Society of Public Accountants. Our chairman, Donnie
Woods, of Nashville, AR asked me express his regrets for being un-
able to attend today's session.

NSPA represents some 21,000 independent accountants who pro-
vide professional services to an estimated 4 million individuals and
small businesses nationwide. We have reviewed each of the tax-
payer rights proposals introduced by Chairman Pmyor. We have
also taken the liberty of addressing some of the other taxpayer
rights problems our members encounter on a regular basis.

In the balance of my allotted time I would like to highlight of the
matters we have raised in our written statement and I refer you
to that statement for our complete testimony.

Attorney/client privilege. NSPA supports the proposed reinforce-
ment of the attorney/client privilege. We also recommend the ex-
pansion of the privilege to include all tax practitioners. The exist-
ing privilege ap plies only to attorneys. Such a proposal has been
championed in the past by retired Colorado Senator Bill Armstrong
and is currently, included in legislation introduced by Senator Steve
Symms and Alfonse D'Amato.

The tax preparer's privilege is an important safeguard in our
democratic system and a long overdue addition to the Taxpayer Bill
of Rights. The National Society urges the Subcommittee to give the
tax preparer's privilege evemy possible consideration.

Tax preparation fees. NSPA was deeply disturbed by a recent
IRS private letter ruling which suggested that no portion of tax re-
turn preparation fees could be allocated to activities reported on

-Schedule C, E or F. We believe that both the PLR's policy and its
underlying technical analysis were in error.

We strongly support a legislative clarification that reasonable al-
locations of tax return preparation fees among Schedule C, E and
F should be permitted.



22

Notice of examination by written notice. NSPA supports a re-
quirement that initial taxpayer contact occur in writing and not by
telephone.

Tax court practice. House Budget Committee Chairman Leon Pa-
netta has introduced legislation to allow certified public account-
ants and enrolled agents to represent taxpayers in small cases be-
fore the U.S. Tax Court. Taxpayers represented by enrolled agents
or CPAs who are already authorized to practice before the IRS are
denied the most effective, least expensive representation before the
Tax Court in such cases.

Moreover, the CPA or enrolled agent who prepared the return is
already familiar with the taxpayer's case. Because the rules of evi-
dence and procedure are waived in small cases, he or she is the log-
ical person to carry on in such a dispute to the Tax Court.

More importantly, since the IRS is required to consider the haz-
ards of litigation to both the taxpayer and Government in deciding
whether or not to settle a case, Congressman Panetta's bill would
essentially level the playing field for taxpayers in Appeals.

In this respect, NSPA views HR-1485 as both a logical extension
of CPA's and enrolled agents' practice rights as wellas an impor-
tant procedural safeguard to taxpayers. We urge its inclusion in
T2.

Place of audit. For many taxpayers, the intransigentce on the
part of some IRS auditors to conduct a field audit at the practition-
er's office continues to be a problem. When an audit is conducted
at the practitioner's office, he or she offers complete access to
records, adequate space without disruption to any of the parties,
and the ability to mitigate the fees that he or she must charge the
taxpayer.While some IRS staff have shown increased sensitivity in this

area, such attitudes are neither uniform nor codified. We believe
that legitimate tax administration needs can still be satisfied with-
out having to conduct an entire audit at the taxpayer's home or
place of business.

Honoring the power of attorney. Tax practitioners routinely expe-
rience difficulty in having IRS field personnel honor valid powers
of attorney. That is, all too often IRS employees make direct con-
tact with the taxpayer even after receiving their power of attorney
authorizing representation by an attorney, CPA or enrolled agent.

NSPA recognizes that legitimate circumstances may on occasion
necessitate a direct taxpayer interview. Nevertheless, where a
power of attorney is on file, such an interview should be arranged
through an authorized representative and conducted in that rep-
resentative's presence. This improper disregard of a power of attor-
ney compromises the rights of both practitioners and taxpayers.

NSPA recommends establishing some appropriate form of sanc-
tions be considered to discourage this practice.

Before concluding, NSPA would like to emphasize that the com-
ments it has presented herein are not intended in any way to de-
tract from the fine efforts of the Internal Revenue Commissioner,
Fred Goldberg and his dedicated staff. Rather, it is the National
Society of Public Accountants' hope that the proposed changes will
have a positive effect for all concerned.
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In closing, Mr. Chairman, I would like to again thankyou for
your invitation to appear before the Subcommittee today. The Na-
tional Society of Public Accountants applaud your leadership and
that of the members of the Subcommittee in addressing the impor-
tant issue of taxpayer rights. We stand ready to assist you in your
efforts in every way possible.

Thank you.
Senator PRYOR. Thank you very much.
[The prepared statement of Mr. Zaleski appears in the appendix.]
Senator PRYOR. I would like to thank both of you for your state-

ments. Let me ask just a couple of general questions.
I noticed that the AICPA has endorsed the independent appeal

system in the collection process. How might you envision this ap-
peals process being as independent as possible and still being able
to collect the tax dollars that we have to collect to run this country?

Mr. PODOuN. I do not think those are inconsistent, Senator. I
think that what we are picturing is an appeals person for the col-
lection process that is similar to the appeals process that now oc-
curs for examination so that they would be charged with the idea
of making reasonable compromises and listening to and evaluating
both sides of the base.

Senator PRYOR. Now you stated in your original statement that
you believe that we should strengthen the Taxpayer Bill of Rights
1, that section which guaranteed representation of the taxpayer by
an attorney, I believe, or a CPA.

Mr. PODOLIN. CPA or enrolled agent.
Senator PRYOR. Or who else?
Mr. PODOLIN. Or enrolled agent.
Senator PRYOR. An enrolled agent.
I thought that was in the Taxpayer Bill of Rights and I thought

that we were coming along pretty well with that. What is wrong?
What has happened?

Mr. PODOLIN. My comments there, had I expanded them, would
probably have been very similar to my colleague's, Mr. Zaleski, in
that it is not infrequent in our experience that an agent demands
at least in the first meeting that the taxpayer meet with the agent
without the representative.

We believe that the representative, as a minimum, should accom-
panying the taxpayer and ordinarily should represent the taxpayer
and only in unusual circumstances need the taxpayer appear at all.

Senator PiYOR. Well somehow or another I was thinking that
that right was given to the taxpayer to be represented and also not
that he was being forced to go into that initial hearing without rep-
resentation.

I also understand that in some of these provisions it varies from
State to State or district to district how these provisions of the Tax-
payer Bill of Rights are being implemented or carried out. In other
words, in Arkansas we may have a district director who tells his
agents, okay, that the taxpayer has these rights and you make cer-
tain that those rights are there and a certain other district may not
communicate that same right.

Do we see a divergence, let's say of jurisdiction and a different
set of rules applied in some jurisdictions than others?
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Mr. PODOIN. I think we tdo, but perhaps not necessarily so much
by jurisdiction as by individual. There are occasions, Senator
where a particular individual may get unusually aggressive and
unusually--I do not know what the right word would be-bellig-
erent. Sometimes that is attributable to a particular District or Re-
gion. Sometimes it is across the country based on particular indi-
viduals.

Senator PRYOR. In the section of the Taxpayer Bill of Rights
passed in 1988 in Part I-let's see, that would be Section 7520-
what I am going to do is just, place in the record that entire Sec-
tion of the legislation and hopefully this entire Section will be dis-
tributed to all of the employees in this area of the Internal Reve-
nue Service.

So once again they will know not only what the law of the land
is, but also what the intent of the Congress was. So I am going to
have that reprinted in the record and hopefully our District Direc-
tors out there will disseminate that part of the record to all of
those involved.

[The information appears in the appendix.]
Senator PRYOR. Now a question. Both of you, I think, sat here

during Mr. Portillo's testimony and questions. Is that correct?
Mr. PODOUN. Yes.
Mr. ZAIEsKu. Yes.
Senator PRYOR. Are there a lot of Mr. Portillos out there in the

country, like him? I do not want to use the word harassed, but I
might use the word abuse. Are there a lot of Mr. Portillos out
there?

Mr. PODOLIN. That is difficult to say. I think what we are faced
with here is the general rule within the Internal Revenue Code
that the burden of proof in general is on the taxpayer and that is
because what we have is a voluntary compliance system-a hun-
dred and some million taxpayers and not enough revenue agents
to examine each and every return or each and every transaction.

Therefore, there has to be a burden on the taxpayer to substan-
tiate whatever it is that he claims has been his financial trans-
actions for the year, reportable tax transactions for the year.

On the other hand, where a taxpayer has no resources to prove
or disprove something of the nature that happened to Mr. Portillo,
I think it is appropriate and we do support the change in the bur-
den on that kind of thing, appropriate to shift the burden of the
IRS to go behind the 1099 or other document and say, why should
we believe that anymore than we believe Mr. Portil10. He has no
record of tax evasion or anything of that nature, so why isn't it
equally possible that the provider of the Service made a mistake
or eiToneously filed the 1099.

A bank can do that. A stockbroker can do it. And certainly so can
an individual businessman. I just do not know how many of those
people there are out there.

Senator PRYOR. Mr. Zaleski, do you have any comments on that?
Are there a lot of Mr. Portillos out there?

Mr. ZALESKI. Well, I do not know if there are a lot of Mr.
Portillos out there. I represent small taxpayers such as Mr.
Portillo. There is always a constant stream of problems that every
small preparer has that is a matter of getting them corrected.



Many of them do result from incorrect information reports-1099's,
K-is, whatever-that may come out from the originator of that
document,

It takes a long time to get them corrected.
Senator PRYOR. How many people in the same or similar cir-

cumstances would have fought that case as long as he did for 5
years and taken it to the Court of Appeals? Ultimately, that case
was headed to the U.S. Supreme Court. The Internal Revenue
Service thought about appealing. In fact, they asked for an exten-
sion of time so they could finally make their determination whether
or not to go to the Supreme Court of the United States on Mr.
Portillo's $8,400 tax liability.

How many people would have fought that case that long?
Mr. PODOuIN. Probably not very many in my view. And I think

if your point is that a lot of people would simply, if they could, just
write a check just to be done with the matter, I am afraid you are
right. That often is true because the amount of time and expense
and aggravation involved in fighting even a small matter can some-
times just not be worth it unfortunately.

Mr. ZALsKm. Yes, I concur with that. There are many times a
taxpayer, some that I see only once a year, will come in the fol-
lowing year and say, I had a notice. It was for $200 and I paid it.

So how many people would chase it that far? As many people as
might be fortunate enough to paint a tax attorney's house.

Senator PRYOR. He painted the right house that day. I can tell
you that.

Well, I just want to thank the both of you, each of you, for com-
ing. Let me also extend an invitation as we proceed with this legis-
lation to give us your thoughts. You are out there in the field ev-
eryday and you are representing thousands of people who are fill-
ing out tax returns and dealing with the real life problems of the
taxpayers and we want to thank you not only for your statement,
but also for the support that you are giving our legislation.

Certainly we elicit and ask you for your advice as we move for-
ward and your thoughts on this legislation.

Mr. ZALESKI. Thank you. We plan to follow through on that.
Senator PRYOR. Thank you, sir.
Now we will call our next panel. I do have a request from Sen-

ator Grassley of Iowa who has been a long-time champion of tax-
payer's rights, not only as a member of the House of Rep-
resentatives;-,but more recently in the past 12 years in the Senate.
Senator Grassley has asked this his statement be placed in the
record. He could not be here for the hearing this morning.

[The prepared statement of Senator Grassley appears in the ap-
pendix.1

Our next panel consists of David L. Keating, executive vice presi-
dent, National Taxpayers Union. He is accompanied by Mr. Jack
Wade, a member of the board of advisors, the National Taxpayers
Union; and Mr. Paul Desfosses, I believe. Is that the correct pro-
nunciation?

Mr. DESFOSSES. Yes, Senator.
Senator PRYOR. Thank you.
The National Coalition of IRS Whistleblowers, Washington, DC.



All of you are old friends of this committee. We thank you for
your past help and your support and contributions that you made
to the Taxpayer Bill of Rights 1. We look forward to working with
yog and your associations in the development, and ultimately with
hope the passage, of Taxpayer Bill of Rights 2.

So, Mr. Keating, we will ask you if you would at this time to give
us your statement.

STATEMENT OF DAVID L. KEATING, EXECUTIVE VICE PRESI.
DENT, ACCOMPANIED BY JACK WADE, MEMBER, BOARD OF
ADVISORS, NATIONAL TAXPAYERS UNION, WASHINGTON, DC
Mr. KEATJNG. Thank you, Senator Pryor. It is good to be back be-

fore this Subcommittee and we thank you for the opportunity to ap
pear this morning. We commend you for your fine work not only
in 1988 and prior years, but for your proposed Taxpayer Bill of
Rights 2. It is a worthy sequel to the original.

Although the Taxpayer Bill of Rights that was adopted in 1988
offers important new protections for taxpayers, we fully agree with
you that the job of protecting rights for taxpayers is not yet done.

I have serious doubts, for example, that it could have prevented
the well documented Council family tragedy that we heard about
last year before this Subcommittee. Taxpayers who have been fi-
nancially harmed or devastated by IRS carelessness should also
have the right to sue and recover damages.

We strongly support the proposal in the Taxpayer Bill of Rights
2 that would allow taxpayers to recover damages for negligent ac-
tion by the Agency. We also strongly support raising or eliminating
the cap for damages.

Kay Council's case showed that even when you beat the IRS you
can still lose tens of thousands of dollars. Kay was fortunate to re-
ceive an award of attorney's fees, but it did not come anywhere
near paying her total costs. That is why we strongly support the
provisions in the Taxpayer Bill of Rights 2 to raise the attorney fee
cap to $150 per hour.

judges would still be limited to awarding only reasonable fees.
We-also think it is very important to index that cap to inflation so
that inflation does not erode it over a 15-year period, which is ex-
actly what has happened with the current cap.

Ve also very much like the proposal to create an independent ad-
ministrative appeal procedure for certain issues unrelated to deter-
mination of a tax liability. That may help prevent a tragedy.

There is one item that is not the in the Taxpayer Bill of Rights
2 that we would like you to consider, Mr. Chairman. That is in the
rare, rare cases where the IRS goes out of control Federal law
largely prevents the courts from stepping in and allowing tax-
payers to enforce their rights.

The Federal Tort Claims Act excludes any claim arising in re-
spect of the assessment or collection of any tax or Customs duty.
But a very unnecessarily restrictive law is the Anti-Injunction Act,
which we call the Berlin Wall against taxpayers rights. And we
think it is time to take at least a few chunks of that wall down,
if not to tear it down altogether.

We also think that T2 should safeguard a taxpayer's right to be
self-supporting. That was a flaw in the final provision of the 1988
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reforms. Your original bill protected self-employed plumbers, car-
penters, to keep their tools and others, allowing them their trucks
so they could keep working. But, unfortunately, we only raised the
amount that couldbe kept from $1,000 up to $1,100.

Senator PRYOR. Mr. Portillo almost lost his truck which was his
office.

Mr. KEATING. And then he never would have been able to pay
back his tax liability.

Senator PRYOR. That is right.
Mr. KEATrNO. We think it is extremely important to protect the

tools of the trade for a self-employed taxpayer. Those limits must
be raised, we think, at least to $10,000.

We also very much like your proposal to grant taxpayers the
right to an installment agreement. We think this is particularly im-
portant, especially if it is limited to Form 1040 taxes after an
audit. Let's face it, more taxpayers would be willing to concede if
they knew they would have time to pay off an unexpected tax bill.
This could help not only the taxpayer but the Agency because the
taxpayer now has an incentive to drag the process on as long as
possible, even if lie is willing to concede a point.

We also fully agree with your proposal to reduce the standard of
hardship to grant a taxpayer assistance order. If IRS is violating
its own internal policies or procedures and the ombudsman should
have power to issue a TAO. There is no reason to wait for a hard-

L, also think it is very important that the ombudsman be a po-
litical appointee. We think this is a key change in T2. We think it
would make the ombudsman more responsive to the Congress and
more willing to offer proposals for legislation, which is currently a
problem.

We also strongly support putting into law the standard used by
the Appeals Court in the Portillo case.

We would also like to make another suggestion for the Taxpayer
Bill of Rights 2. That is, we think Congress should require equi-
table use of the levy power. Going back as far as 1976 the Adminis-
trative Conference of the United States issued a report showing
widespread discrepancies in the seizure rate fiom District to Dis-
trict.

These random variations continued year after year after year.
This has been 15 years now. The guidelines that exist in the IRS
manuals are not enforceable by taxpayers. So we suggest that the
Congress should require that the IRS issue regulations specifying
the circumstances, conditions and situations where a levy will be
made.

Mr. Chairman, the job of protecting rights of taxpayers will never
end as long as we have a tax system and the IRS. Much progress
has been made, a tremendous amount of progress in the last 3
years. But we think more legal protections are necessary -and we
thank you for your work and your fine proposal to get the debate
started once again on the Senate side.

Thank you very much.
Senator PRYOR. Thank you, Mr. Keating.
[The prepared statement of Mr. Keating appears in the appen-

dix.]

54-659 - 92 - 2
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Senator PRYOR. Mr. Wade, I do not know if you had a statement.
I know you were accompanying Mr. Keating; is that right?

Mr. WADE. Yes.
Mr. KEATING. That is right. He will be able to help you answer

questions such as how many other Portillos are out there.
Senator PRYOR. That is right. Because he is in that very, very se-

lect and small number of people like Mr. David Leeper who rep-
resent these taxpayers in practices when they have problems with
the InternF! Revenue Service. We will ask a couple of questions
here in just a moment, Mr. Wade.

Now we would like if you could, Mr. Desfosses, to give your state-
merit. We look forward to your statement. We appreciate your
being here.

STATEMENT OF PAUL J. DESFOSSES, PRESIDENT, NATIONAL
COALITION OF IRS WHISTLEBLOWERS, WASHINGTON, DC

Mr. DESFOSSES. Thank you.
Mr. Chairman, I am President of the National Coalition of IRS

Whistleblowers. I am a retired IRS agent with 20 years experience
and I am also a certified public accountant.

Since it was created in 1985 the National Coalition of IRS Whis-
tleblowers has been dedicated to investigating, exposing and eradi-
cating abuses and misconduct by IRS o officials.

The Coalition is a grassroots organization. Our membership con-
sists of citizens and taxpayers from all 50 States as well as present
and former IRS employees; and we have all joined together to hold
the IRS publicly accountable when it infringes on taxpayer rights.

Our members strongly support measures to provide taxpayers
and whistleblowers with protection from IRS abuse.

Senator Pryor, on behalf of the Whistleblowers I wish to con-
gratulate you for moving forward with the Taxpayer Bill of Rights
2. This bill demonstrates your continuing leadership in safeguard-
ing taxpayer rights and in creating needed forms to stem abuse of
those rights.

The Whistleblowers wholeheartedly endorse your proposals and
we suggest that you consider a few additional areas that might
benefit from legislative reform. The IRS is the nation's most power-
ful Agency and perhaps the single most powerful bureaucracy in
the world. Sooner or later its actions will impact upon the lives and
livelihood of nearly every American citizen.

Effective IRS oversight requires not only constant vigilance by
Congress but also citizens dedicated to informing Congress and the
public of IRS wrongdoing. We in the Coalition believe that the sin-
gle most important step in reforming the IRS is the creation of a
mechanism devoted to finding and correcting problems of all de-
scriptions within the IRS. That is why your proposal to strengthen
the authority and the independence of the ombudsman system is
so important.

The IRS ombudsman must be the taxpayers advocate. He should
help taxpayers resolve problems and intervene on their behalf
when they are not resolved through regular IRS channels. Under
the current law the ombudsman is just another IRS employee. He
is supervised by and reports to the IRS Commissioner and Deputy
Commissioner. His loyalty is to the IRS, not to the taxpayer.



Let me cite one typical example of IRS wrongdoing that can be
solved by an improved ombudsman system. The IRS has announced
that millions of dependent exemptions for children and grand-
children have been removed from taxpayer returns over the past 2
years. Under this program the IRS arbitrarily disallowed entirely
legitimate deductions for seven of a family's ten children, with the

IRS agent telling the father, a laid off plumber, no family has ten
kids these days. The IRS allowed him only three deductions for his
ten children.

Although the taxpayer has provided birth certificates, Social Se-
curity cards, notarized school records, the IRS still refuses to admit
its mistake and the IRS just seized over $4,000 from this family's
savings and Christmas funds.

This is no isolated incident. Despite the fact that the IRS is
clearly wrong, the ombudsman was unable to correct the problem
and does not currently have the power and authority to effectively
help this taxpayer or countless others similarly harmed by im-
proper IRS policies or practices.

When the taxpayer went to the ombudsman office here in Wash-
ington, DC he was told by an employee to pay the incorrect taxes
and "get off my back." This illustrates how hard it can be to obtain
fair treatment from the IRS in even the simplest most clear cut
cases.

The Whistleblowers are aware of many other cases where tax-
payers have requested that the ombudsman step in to prevent se-
vere hardship due to clear IRS errors. Yet these taxpayers have re-
ceived no help from the ombudsman.

We believe that additional reform is needed to improve the In-
spector General system and we recommend that you consider meas-
ures in your bill combining the functions of ombudsman and In-
spector General into one taxpayer rights advocates office independ-
ent of the IRS which will report directly to Congress.

This combined entity would create a more efficient and harmo-
nious income tax system and thus improve public confidence and
compliance with the tax laws.

We support legislation to equalize interest rates between the in-
terest paid by the IRS and that charged by the IRS. We also sup-
port strengthening the taxpayers right to award of costs and fees
as well as removing the current cap upon damage awards by the
IRS.

Senator PRYoR. You may proceed. You are just about through.
Mr. DESFOSSES. Thank you.
Finally, the Coalition also recommends that you include in your

bill provisions amending the Anti-Injunction Act to permit tax-
payers to fully enforce their fundamental rights to seek injunctive
relief, yet should also be made clear that a taxpayer can sue IRS
agents for damages when their constitutional rights have been vio-
lated.

The Taxpayer Bill of Rights was landmark legislation when it
was enacted in 1988 and for that the American public owes you a
great debt of gratitude. However, events such as with the plumber
and his children over the past 3 years just demonstrate the press-
ing need to build on that legislation by initiating further reforms
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to hold the IRS accountable for its actions and to correct the IRS
abuses of taxpa ers and employees that continue.

Volumes of IRS abuse cases have been reported to the Whistle-
blowers in just the last few months. That is why your proposed leg-
islation is so timely and so vitally needed.

Mr. Chairman, the National Coalition of IRS Whistleblowers en-
dorses every provision of your proposed bill. The Taxpayer Bill of
Rights 2 represents an important second step to ensure that the
IRS treats taxpayers with higher standards of fairness and it will
guarantee that IRS employees are held accountable for their ac-
tions.

I thank you and the members of the Subcommittee for this op-
portunity to discuss our views to make the tax system a better one.

[The prepared statement of Mr. Desfosses appears in the appen-
dix.]

Senator PRYOR. Thank you very much.
Let me ask the three of you, what is the number one problem

today with the Internal Revenue Service or with the relationship
between the taxpayer and the Internal Revenue Service I should
say?

Mr. DESFOSSES. From the huge volume of mail that we are re-
ceiving from taxpayers that have been abused, I would have to say
that the main problem today is the lack of effective oversight over
the IRS.

There is really no one that the taxpayer can go to who is inde-
pendent of the IRS and that was demonstrated in the case of this
plumber. He went to three different problem resolution officers and
each one of them told him, "I am sorry; we cannot help you." Fi-
nally, he contacted the Department of Justice. They referred him
to the ombudsman's office here in Washington, DC.

When he went to the ombudsman he was told to pay the tax and
the young lady finished up by saying, "Get off my back."

Now clearly the IRS was wrong in that case and we have hun-
dreds of cases that are similar to this. And in many of these cases,
if not most of the cases, the taxpayer has tried to obtain help from
the problem resolution officer, tried to obtain help in some cases
from the ombudsman and in nearly every case the taxpayer has
been unable to obtain any significant help.

You have to realize that these problem resolution officers are IRS
employees. They are temporarily assigned to that position. They
are hoping to move up in management and they are not going to
raise any waves. Their loyalty is to the IRS. They are directed by
the IRS. And perhaps the last concern is the taxpayer.

Senator PRYOR. Thank you, sir.
Mr. Keating o Mr. Wade?
Mr. KEATING. I will take a crack at it and then, Jack, you fill in.
I would say a couple of problems we see fairly often are just bad

notices from the IRS, various computer notices. Garbage gets in the
computer, garbage comes out. It is treated as gospel.

Another problem that I see quite often that really tears at your
heart is the problem with divorced spouses. I would say in most
cases it is the women that get the short end of the stick. Almost
every time I go on a radio show I will get a call from some woman
whose husband has disappeared, she does not know where he is.



The IRS does not know where he is or if they do, they do not want
to pursue him because he is too hard to catch up to. So they will
go after her.

They will try to collect back taxes from her, even though these
were filed on a joint return. She may never have known he had
been making income on the side or overreported deductions.

I think that more needs to be done to protect innocent spouses.
The innocent spouse rule in the Tax Code today--a writer in our
Tax Savin Re ort Newsletter, Bob Kamman, calls it the "Lucky
Spouse Rule." To qualify you have to be a lucky spouse, not just
an innocent spouse.

I hope the Congress will try to protect more innocent spouses, in-
stead of just the lucky ones.

Jack, I think you have a few comments.
Senator PRYOR. Jack Wade?
Mr. WADE. Yes.
Senator PRYOR. By the way, I want to take this opportunity to

thank Jack Wade for what he did in 1987 and 1988 and also Mr.
Keating and the organization that you represent, Mr. Desfosses.
You all were very early supporters of this. We drew upon you heav-
ily to help us in shaping that legislation.

I think all of us realized at that time and in that period that we
would have to come back. So here we are. As they say it is deja
vu all over again and we are starting out. I do remember when we
started out during that period, I do not think anyone in this town
gave the Taxpayer Bill of Rights any chance whatsoever.

Mr. WADE. That is right.
Senator PRYOR. And ultimately on the last day of that session in

1988 it became the law of the land and it would never have hap-
pened without all of you. So thank you.

Jack, do you have any comments?
Mr. WADE. Yes.
Senator, I think after 1988 we were all kind of expecting a

kinder and gentler IRS. I do not think that the history shows that
we do have a kinder and gentler IRS. As a matter of fact, in iy
representation of taxpayers I find that the people in the IRS stilI
have the same mission minded mentality that they have had all
along-the burden of proof is on the taxpayer to prove them wrong.
They have all the power, and it seems to sit kind of high and
mighty with a lot of IRS employees.

I think that there is really no mentality within the IRS that we
need to walk with a softer step or use a smaller stick. I wrote a
book in 1983 called, "When you Owe the IRS." Eight years ago. I
have had hundreds of phone calls over this period of time from tax-
payers all over the country who have tracked me down who have
horror stories to tell about the IRS.

Those phone calls have not stopped. I think Mr. Desfosses has
testified that his office is still bombarded with these kinds of phone
calls.

The situation really has not changed a whole lot in spite of Coin-
missioner Gibbs' attempt to try and bring a new mentality within
the IRS. The whole idea of customer service, I think, was maybe
more of a PR campaign than it was a substantive, concrete effort
to try and improve the mentality of the people within the IRS.
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I think that some of the proposals that you have arc very con-
structive and I think they are still necessary in order to protect
people, the taxpayers, against arbitrary use of the powers that the
IRS has.

There are too many cases, too many times, the IRS has run over
taxpayers just because they have the right to do it. I had an IRS
collection supervisor tell me, well we have the right to do it so we
are going to do it; and it did not make any difference whether it
was right or wrong or whether it should be done.

That sort of summed up the attitude of most of the people that
I deal with in my contacts with the Collection Division.

In response to your erlier question, are there other Portillos out
there? I would say there are an enormous number of them. Just
within the last year and a half the General Accounting Office and
IRS's own internal audit have shown that over half of the notices
that go out to taxpayers are erroneous.

We are talking tens of millions of notices in the neighborhood of
hmdreds of millions and maybe even millions of dollars that are
going out to taxpayers that are erroneous.

Senator PRYOR. What kind of notices, Mr. Wade?
Mr. WADE. We are talking about balance due notices, where tax-

payers owe additional money.
Senator PRYoR. Now is this computation errors on the part of the

IRS?
Mr. WADE. I think that it is a combination of a lot of different

things-erroneous interest and penalty charges, erroneous tax com-
putations, taxes that are not owed because of discrepancies in
1099's and W-2s. I think that figure kind of represents the whole
gambit.

A lot of practitioners will advise their taxpayers unless it is a
fairly significant- amount of money, to go ahead and pay it because
it is not worth the taxpayer's time and effort and money that he
has to pay the practitioner to try and work through these problems
to get them corrected.

There is one problem that to me seems to be very egregious.
There is a Code Section called 6020-B which allows the IRS to pre-
pare tax returns on behalf of taxpayers who have not filed tax re-
turns. The IRS started a substitute for returns program a couple
of years ago, which they are very proud of. They will actually make
up a tax return for somebody where there is not one in the system.They will not always use the current data that they have. They
will very frequently use the previous year's data or in case of a
business taxpayer on a 941 return a previous quarter. I have rep-
resented at least three taxpayers within the last year who have
been assessed 941 taxes and these taxpayers had gone out of busi-
ness. They were no longer even in business.

So what we are finding in the Collection Division instead of them
closing these cases out because they cannot find the taxpayer or
the taxpayer is no longer in business, they are making arbitrary
assessments and then they are filing liens against taxpayers.

So this is the kind of thing that goes on and on and on. I have
had people call me and say "I have a bill for the IRS for $30,000-
$40,000. I did not even make $30,000-$40,000 that year. How
could that be?"



Senator PRYOR. Let me state that I think one of you talked about
installment notices- maybe Mr. Keating. I am not sure.

We are finding that there is a wide discrepancy of how these in-
stallment agreements are being approached and honored and uti-
lized from Region to Region, from District to District; and there is
a vast difference in how these installment agreements are being
utilized. So I do not know if you are running into that in your re-
spective practices dr studies.

Any final comments here from this panel?
[No response.I
Senator PRYOR. We would be glad to have this information. We

would also state that your full statement will appear in the record.
We are very indebted to each of you and the organizations you rep-
resent for participating with us again.

Mr. KEATING. Thank you very much, Senator.
Senator PRYOR. Mr. Keating?
Mr. KEATING. Well, I would just say thank you very much. We

could not have done it in 1988 without you. I would suspect if we
are going to get a really solid bill in this Congress it will be be-
cause of you, too.

Senator PRYOR. I might say, if I am not mistaken, we have not
actually introduced the bill. I think we now have about 10 or 15
Senators who have called and want to co-sponsor it, whatever it is.
So I think there is a need for it out there and I think that indicates
it.

So we thank you very, very much for your support.
We will call our last witness now fiom the General Accounting

Office. Jennie Stathis, the Director of Tax Policy and Administra-
tion Issues from the General Accounting Office from the General
Government Division.

I have just been notified that Ms. Stathis became ill today and
Mr. Lovelady I believe will be filling in today.

Mr. LoVEIADY. That is correct.
Senator PRYoR. Good. We appreciate you being here and we look

forward to your statement.
We appreciate you sitting here all morning. Maybe you have

learned more about the Internal Revenue Service than you wanted
to hear.

Mr. LOVEADY. Well, I think we learned quite a bit this morning.
Senator PRYOR. Thank you. We always do at these hearings. We

look forward to your statement. Thank you, sir.

STATEMENT OF JOHN LOVELADY, ASSISTANT DIRECTOR, GEN.
ERAL ACCOUNTING OFFICE, TAX POLICY AND ADMINISTRA-
TION ISSUE AREA

Mr. LOvEuADY. Mr. Chairman, I am going to summarize our
statement. My name is John Lovelady. I am an Assistant Director
with GAO's Tax Policy and Administration Issue Area. As you
noted, our Director turned up sick today so I am going to deliver
our statement.

Senator PRYOR. If you would speak a little more directly into
your microphone, sir. Thonk you Pul it li.te closer to you.

If you would, Mr. Love!b-'.dy, it' yolU Would state those individually
accompanying you this morning fi-the record.



Mr. LOVEmADY, Mr. Chairman, with me today is Bob Lidman on
my left our Regional Assignment Manager from Cincinnati, who
directed our wor for you.

Senator PRYOR. Thank you, sir.
Mr. LovEIIADY. To his left is Mr. Rich Edwards, who is the eval-

uator in charge for that assignment. On my right, Rachel
DeMarcus, our Assistant General Counsel for Tax Matters.

Mr. Chairman, we are pleased to be here today to discuss IRS
implementation of the Taxpayer Bill of Rights. As an earlier wit-
ness mentioned, we can confirm that in fact the heavens did not
fall with the passage of that legislation.

We are issuing today a report done at your request that con-
cludes that IRS implementation was generally successful and that
taxpayers have benefited fiom the Act. The most visible example
is the Taxpayer Assistance Order Program, through which IRS
helped about 32,500 taxpayers in fiscal years 1990 and 1991.

Some taxpayers, however, may not receive such help if they do
not realize that assistance is available. IRS studies show that its
employees need to do a better job recognizing hardship situations
and seeking assistance on taxpayers behalf. In that connection, Mr.
Chairman, in our report we recommended that IRS develop a test
to better evaluate the ability of its employees to recognize those
hardship situations when they hear about them over the telephone.

In a related matter we have a matter for consideration for the
Congress in our report, that the Congress may want to clarify IRS
authority to withdraw notices of liens that have been placed on tax-
payers property. The IRS, I believe, has requested that sort of leg-
islation earlier.

In terms of providing taxpayers with a clear understanding of
their rights, the IRS prepared a pamphlet to advise taxpayers of
their rights as required by the Act. The IRS provides the pamphlet
to taxpayers notified about a collection or determination of tax li-
ability such as the notice IRS sends to arrange an audit interview.

It is important that taxpayers under their rights before the inter-
view because they have flexibility in setting the interview arrange-
ruents. And as you brought out earlier, the law requires they have
the choice of whether or not to attend that initial interview or to
send a representative. They are not required in normal cir-
cumstances to attend that interview if they do not choose to do so.

However, if they do not know what their rights are before that
interview, they do not have the option of choosing.

A matter related to installment agreements. We learned that IRS
District Offices and Service Centers follow different procedures
when installment agreements to pay taxes are cancelled for failure
to pay on time.

To avoid the potential for inconsistent treatment of taxpayers
GAO believes IRS should establish and follow consistent proce-
dures for notifying taxpayers, pending cancellation of installment
agreements. The IRS has agreed with that recommendation and
laid out steps designed to implement it.

The IRS notifies taxpayers of levies on their bank accounts 7
days after the bank is notified. This allows taxpayers 14 days out
of the 21 day holding period required by the Taxpayer Bill of
Rights to resolve errors before the levy proceeds are forwarded to
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IRS. IRS purpose in doing this is to reduce the possibility that tax-
payers can withdraw funds before the bank has the opportunity to
freeze the account.

The legislative history nor the Act is not explicit about what that
21 day period is intended to provide, Mr. Chairman. Congress may
want to clarify how much time taxpayers should have in this re-
gard. That, too, is a consideration that is presented in our report.

Mr. Chairman, in conclusion it is important that all citizens pay
their fair share of taxes. It is equally important for IRS to treat all
taxpayers fairly. We are generally satisfied with IRS implementa-
tion of the Taxpayer Bill of Rights. We believe that most IRS em-
ployees work diligently to treat taxpayers fairly and equitably.

But in an organization of 120,000 employees scattered over 700
locations, it is likely that some taxpayers will not receive the treat-
ment to which they are entitled.

The IRS needs to continually emphasize the Act's requirements
and measure performance in meeting the Act's intent. We support
your efforts to further enhance the protection of taxpayer rights
and we will be glad to work with you as you consider additional
taxpayer rights legislation.

Mr. Chairman, this completes my statement. We will be happy
to take your questions.

Senator PRYoR. Mr. Lovelady, thank you and I thank your col-
leagues there to your right and left.

[The prepared statement of Mr. Lovelady appears in the appen-
dix.)

Senator PRYOR. If you do not want to answer this question you
certainly may defer to one of your colleagues. What today do you
find to be the determining factor or the definition given by the IRS
to a hardshipp case"?

Mr. LovIuAnY. This is a fairly complex situation, Mr. Chairman.
I thought I would like to give you two sets of terms that are used

in IRS definition of significant hardship. In its regulations the IRS
includes terms such as these, and I will quote just some para-
phrases for you: "Serious privation caused or about to be caused to
the taxpayer; more than an inconvenience to the taxpayer; more
than financial hardship alone." Finally, I like this one, "action or
proposed action that would offend the sense of fairness of taxpayers
in general, were they aware of all the facts and circumstances sur-
rounding the situation."

Obviously, Mr. Chairman, these are legalistic definitions which I
suppose are appropriate in regulations. But I thought more useful
definitions are provided in the IRS problem resolution handbook.
At least they are definitions that I think I can relate to.

For example, the problem resolution officer is supposed to deal
with potential hardships by answering questions such as these:
Will the taxpayer be able to retain housing, food, utilities, trans-
portation to work, medical treatment and so forth? The handbook
also recognizes that a taxpayer can be emotionally overwhelmed by
a tax problem and alerts them to take that into account if they are
contacted by a taxpayer who is crying, who makes threats to their
own personal harm or that of others.
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We would be happy to provide these documents for the record
that spell all those definitions out. But those are the kinds of defi-
nitions that are applied by the problem resolution office.

[The information appears in the appendix.]
Senator PRYOR. If we took those definitions, whether they be in

the PRO handbook or the Internal Revenue Service Code or the
regulations at the national office that we assume are distributed,
lets apply any of those definitions to Mr. Portillo.

Would he have been a hardship case under the definition of any
of these?

Mr. LOVFLADY. I guess it is hard to understand why he would
not have been, Mr. Chairman, given the circumstances that were
given this morning. Obviously, I have no more information about
that than we heard this morning. But given these definitions, it is
hard to see how he would not have been judged a hardship.

Senator PRYOR. I think in your report you also indicated by al-
most availed implication that the IRS was not today really pub-
licizing the rights of the taxpayers perhaps as much as they could.
Did I draw the correct inference here?

Mr. LOVELADY. I think what we intended to show in our report
was not so much that they are not publicizing the rights of tax-
payers in a general way. We did find several instances where let-
ters were being sent out to taxpayers alerting them to the need for
an audit interview, for example, and those letters did not in any
way indicate that the taxpayer had the right not to attend that
interview themselves. As a matter of fact, to the contrary, they
went in the other direction.

We looked into those particular circumstances and found that
they seemed to be caused by really I guess you would say an ad-
ministrative error. Some of the agents were using outdated com-
puter tapes to prepare their letters. We brought this to the atten-
tion of the appropriate officials and they agreed to correct that sit-
uation.

However, perhaps more broadly we did recommend in our report
and I am pleased to report that IRS agreed with us, that they are
going to do a bettr job or going to try to do a better job in making
sure that taxpayers who are contacted for an audit interview know
before they agree to that interview that they do not have to attend
if they do not wish to do so in normal circumstances and they also
have a degree of flexibility in when and where that interview will
take place.

Senator PRYOR. There is a geat deal of intimidation at this stage
of any relationship between the taxpayer and the IRS, especially if
the taxpayer has received a notice For his or her first interview. If
they have never had, let's say, an encounter with the IRS. To go
into the cold gray walls of an IRS office and have two or three IRS
agents there across the table from you, I imagine it gets pretty cold
and barren and lonely in there.

I think the IRS can do a much better job of making certain that
at this stage the taxpayer knows his or her rights. This is one
thing the Taxpayer Bill of Rights 2 is all about.

You have some very fine colleagues who have assisted you. Are
there any comments from any of the other ladies and gentlemen
here on the panel?
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[No response.]
Senator PRYOR. If not, we will say thank you. This hearing we

have had now five panels. We have completed our work in approxi-
mately two hours. This hearing is really about three very, very
simple principles. It is about fairness. It is about due process. And
it is about accountability in the tax system between the tax collec-
tor and the taxpayer.

And no matter what we legislate into law, we are always going
to certainly require that this body who originally created the office
of the tax collector, the Internal Revenue Service, that we maintain
a constant vigilance and oversight to make certain that there are
not abuses.

But when there are abuses, we do not feel that a taxpayer should
go broke, nor lose their life and health in worrying about the situa-
tion. We feel that there are reasonable ways to work out dif-
ferences. We know we have to collect taxes to keep this government
going. We all understand that. But we just sense that there can be
a better sense of fairness in fair play. Tat is what exactly the Tax-
payer Bill of Rights 2 is going to be all about.

We appreciate your comments, your work. And with that we will
conclude this hearing.

Mr. LOVEADY. Thank you, Mr. Chairman.
Senator PRYOR. The hearing is concluded. Thank you.
[Whereupon, the hearing was adjourned at 12:06 p.m.]
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"T2"-TAXPAYER RIGHTS Biu-To BE SutjEc'r OF HEARING, CURRENT, PAST IRS

COMMISSIONERS TO TESTIFY

WASHNGTON, I)C-Senator David Pryor Chairman of the Senate Finance Sub.
committee on Private Retirement Plans and Oversight of the IRS, Friday announced
a hearing on the Taxpayer Bill of Rights 2, also known as "T2."

The hearing will be at 9:30 a.m. on Friday, February 21, 1992 in Room SD-215
of the Dirksen Senate Office Building.

"At a time when Congress is addressing the issue of tax fairness, we need more
than ever to make sure that we also have fairness in the collection of taxes," Pryor
(D. Ark.) said.

"With that in mind, I was proud to sponsor the original Taxpayer Bill of Rights
in 1987 and see it enacted law the following year," Pryor said. "Now it is time to
build upon that success, using the original bill as a foundation."

Pryor said witnesses will include Fred Goldberg, Assistant Treasury Secretary for
Tax Policy and former IRS Commissioner, and new IRS Commissioner Shirley Pe-
terson.

The Subcommittee also will hear testimony from taxpayers alleging IRS abuse:
Carol Bettencourt of Raleigh, NC and her lawyer, Bob Kamman of Phoenix, AR, and
Stewart Joslin of New Orleans, LA. Also testifying will be a representative of Tax
1, a taxpayer representation service made up of former IRS employees, and Larry
Coble of Fort Worth, TX, President of the National Association of Private Enter-
prises.

STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR FROM

ARKANSAS, CHAIRMAN OF THE SUBCOMMITTEE
Senator PRYOR. Ladies and gentlemen, good morning. We wel-

come all of you to the hearing this morning. Because of votes we
are not going to totally follow the agenda that you have been given
this morning. We are going to sort of hop skip around a moment.

Rather than give an opening statement right now, I am going to
call on one of our very original co-sponsors of the Taxpayer Bill of
Rights 2 because he has a plane leaving at 10:30 am. That is Sen-
ator Wyche Fowler of Georgia. I thought Senator Fowler was in the
rOOm1.

139)
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Well, I am not going to call on Senator Fowler. I will call on him
momentarily. But we will begin our hearing.

Why don't we at this time first call on Senator Harry Reid of Ne-
vada, who is also one of the original co-sponsors of the Taxpayer
Bill of Rights 1.

Senator Reid, I understand that you have a statement and we
look forward to hearing from you at this time.

Senator REID. Also, Mr. Chairman, if you would just give me the
nod when our colleague arrives, I would be happy to terminate my
remarks and pick them up later if necessary.

Senator PRYOR. Thank you.

STATEMENT OF HON. HARRY REID, A U.S. SENATOR FROM
NEVADA

Senator REID. Mr. Chairman, I would ask permission of the Com-
mittee to have my full statement made part of the record.

Senator PRYOR. Without objection it is so ordered.
[The prepared statement of Senator Reid appears in the appen-

dix.]
Senator REID. Mr. Chairman, the story of the Taxpayer Bill of

Rights, as far as I am concerned, started in Las Vegas when a
number of car dealers, roulette dealers, and people who worked in
the gaming industry came to me upset that they were being treated
unfairly by the Internal Revenue Service. They were being treated
unfairly in a number of instances.

But, primarily, what raised the most consternation among the
thousands of dealers in Nevada was the fact that it had become the
law that gratuities or tips were now a part of gross income and
they had to pay taxes on it. This had been in the court process for
decades.

Once that decision was made, the dealers realized they had to
pay the taxes. So they entered into agreements, with the Internal
Revenue Service to pay the back taxes that they owed. They would
enter into these agreements based upon what their present income
was and how much they owed.

As a result of that, Mr. Chairman, they would enter into agree-
ments where they would pay various sums each month. What hap-
pened, basically, is that they were obligated to pay $500 or $400
a month. This would go on for a couple of months and then they
would be contacted by a revenue agent and they would say you
have to start paying $1,000 a month or some other figure.

They said, well, we made an agreement with you that was in
writing.

Here is Senator Fowler. I will be happy to step aside since you
have a plane to catch.

Senator PRYOR. Senator Fowler, we have already announced to
our colleagues here that you are going to lead off this morning. I
have not given an opening statement yet. We have announced that
you have a 10:30 plane to catch. So why don't you, if you would,
make your statement.

If you do not desire to make the entire statement we will put the
entirety of it in the record.

Senator Fowler of Georgia, we look forward to hearing your
statement.



STATEMENT OF HON. WYCHE FOWLER, JR, A U.S. SENATOR
FROM GEORGIA

Senator FOWLER. Mr. Chairman, I thank you, and the members
of the Committee, and my good friend, Senator Reid, for your ex-
traordinary courtesy in allowing me to interrupt the proceedings
and go first.

Mr. Chairman, it goes without saying that I am very pleased to
join you and others in our renewed fight on behalf of the American
taxpayer. As hopefully the winter begins to thaw and the warmth
begins to come back into our bodies and souls, there is another rite
of spring to consider. In the words of Benjamin Franklin that is
"the inevitability of death and taxes."

That our Nation must levy and collect taxes for the public good
is inevitable, Mr. Chairman. But that any citizen should see their
legal rights denied or their human dignity abused by the tax collec-
tors is simply intolerable. Your leadership in underscoring this
principle is important for our republic.

As a co-sponsor of the original Taxpayer Bill of Rights that you
authored in 1988, i want to voice my strong and unequivocal sup-
port for this next step in the process of providing what I would like
to call rock solid protection for the Aerican taxpayer against
abuse and ill treatment at the hands of the IRS.

The members of this Subcommittee have all heard the horror sto-
ries-Senator Reid was in the midst of telling one-that pour into
our offices daily about the difficulty average Americans experience
in getting a fair hearing and efficient service from some membersof the Internal Revenue Service.

Often these stories border on humorous, but I can assure you
they are no laughing matter. You already know some stories and
this hearing will reveal others of individuals, and small business
owners who complain about the maze of the tax laws and say they
are badgered about tax accounts they have already paid.

I just want to tell you about one' family and then I will submit
my statement. Betty and Wesley Campbe l of College Park, GA re-
cently wrote me about a lien that had been placed on their home
by the Internal Revenue Service.

Ms. Campbell writes me: "My husband and I have always paid
our taxes in a timely manner and do not have outstanding IRS
debts. We attempted to reach the IRS about this matter but to no
avail." She goes on to write about the difficulties-put on hold, the
conflicting reports that she obtained fiom people on the other end
of the line as representatives of our government and the outcome
was as you might expect.

Mr. Chairman, in light of those members of Congress wishing to
testify both from our house and the other body, I just want to tell
you that your efforts have borne fruit. I think we are doing better.
I think the Internal Revenue Service is beginning to understand
that we have got to get a little less revenue sometimes and a little
more service if we are going to have respect for the tax collecting
unit of our government and citizen confidence under a voluntary
system of taxpayment in this country-.

We can make several changes that will ensure that taxpayers
know thn we are on their side. T -&' ave ,-f, to 1:t, their taxes.
but no more. Tius next J -- it Ofl w : toin
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Senator Pryor in co-sponsoring, will give our people, the American
people, confidence that we are not going to let any agency of the
government trample on their rights.

I thank you for your patience.
Senator PRYOR. Senator Fowler, thank you.
[The prepared statement of Senator Fowler appears in the ap-

pendix.]
Senator PRYOR. By the way Senator Fowler, I appreciate the in-

vitation that we have received to be in your State in April. We are
going to hear from some of those taxpayers in the State of Georgia
and we look forward to joining you there for a hearing in your
home State. We thank you for your statement. "

Senator FOWiER. Thank you, Mr. Chairman. I will try to have
them calmed down and ready to receive you. Thank you very much.

Senator PRYOR. We are going to continue now with Senator
Reid's statement and then we will turn to our colleagues here.

Senator REID [continuing]. Mr. Chairman, Senator Grassley, Sen-
ator Breaux, as I indicated these dealers had made arrangements
with the Internal Revenue Service and the Revenue Service, after
these people entered into a good faith agreement, would change
these agreements. They did it all the time; and say, well, I am a
new revenue agent. They had no authority to do that.

As a result of that and many other instances of wrongdoing, I
came to Washington as a member of the House of Representatives
with the idea to introduce what I refer to as a Taxpayer Bill of
Rights. I introduced that legislation when I served in the House of
Representatives.

The day that I introduced that legislation I appeared on the
Charlie Rose Show, a program called 'Nightwatch' that came on
from 2:00 to 5:00 in the morning, not realizing that there were peo-
ple up watching television at that time of the morning. I came to
work the next day and literally was buried with telephone calls,
telegrams and ultimately letters from people who had watched that

program saying, this is not a Nevada problem, this is a problem we
ave in our country.
In the House we had numerous co-sponsors, but because of the

arrangements over there, the Subcommittee Chairman was unwill-
ing to move that legislation and so nothing happened in the House
other than a lot of talk.

I came to the Senate and gave my maiden speech in the Senate.
The morning I gave that speech the Chairman of this Sub-
committee, David Pryor of Arkansas was presiding and also watch-
ing the proceedings that day was Senator Grassley of Iowa. It was
fortuitous, but for me it was very fortunate. Because as a result of
my giving this floor statement, Senator Pryor indicated in a note
written to me, handed to me by a page, that he was interested in
this legislation and wanted to go forward.

That same day I received a communication from Charles Grass-
ley of Iowa saying, this is something I have been interested in for
a long time. I want to do something about it.

The reason I mention that this morning, Mr. Chairman and
members of the Committee, is that but for the able work of the
Chairman of this Subcommittee and the assistance of Senator
Grassley, but especially-and I underline-the work of the Chair-
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man of this Committee this would not have happened. The passion-
ate feeling of someone in a position to do something made this leg-
islation possible.

I think, this legislation is an example of the fact that around
these halls, both in the House and the Senate side, there are a lot
of good ideas floating around. And that good ideas are not always
enough. I had a good idea, but without someone with the ability
to move the legislation, namely you, in having the unique ability,
the singular ability, to call hearings; nothing would have happened.
It was a result of the hearings that you called that we heard a pa-
rade of witnesses come to us and tell horror stories. There is no
other way to describe how the American taxpayer was treated by
the Internal Revenue Service. We did not have one hearing; we did
not have two hearings; we did not have three hearings; we had a
nwnber of hearings and each one was just as important as the last.

Mr. Chairman, you will remember the one hearing where we had
a very courageous Internal Revenue agent who came from Califor-
nia to testify with the knowledge that his career was in jeopardy.
At that time he testified, it was true that Internal Revenue agents,
Internal Revenue employees, got promotions based on how much
money they collected.

Now we had been told by Internal Revenue Service that that was
not the case. But he came and told us it was true. In fact, where
he worked, on a large glass window, you will recall his testimony,
he said it was written, "Seizure Fever, Catch It!" meaning the more
they seized people's property the better off they would be.

Well, as a result of the testimony that was given and your ability
to work late at night and the closing days of the Congress, this leg-
islation moved forward and a Taxpayer Bill of Rights came into
being. We have made significant steps forward.

I thiink it is fair to say, Mr. Chairman, that Commissioner Gold-
berg, when he was the IRS Commissioner, testified openly that he
thought the Taxpayer Bill of Rights was a good piece of legislation
and that it should be implemented and as Commissioner he did go
a significant way to implement that legislation.

There is more that we have to do. That is why we are here today.
The Taxpayer Bill of Rights 2 is important. It is necessary. I am
not going into the details of why that legislation is necessary. That
will be covered by the Chairman and Senator Grassley in your
opening statements.

But I want each of you to know that I will do whatever I can
to help move this legislation along. I will make phone calls to other
Senators. I will contact my friends on the House side. I will do
whatever I can to move this legislation. This is important legisla-
tion. It is important because we want, each one of us, every dollar
that is due the Federal Government to be collected.

But we also feel as passionately there that should not be a single
penny collected that is not owed to the Federal Government.Tle
sad part is that there has been much money collected that the Fed-
eral Government should not have collected. Why? Because it was
easier for people just to cave in to the IRS than go through the
process for a number of reasons.

Legally, even if they have counsel, it is difficult to fight the proc-
ess. But if they have no professional help, it is impossible. There



44

are going to be stories told here today that will certainly bring
tears to one's eyes, as they should. But I just want this Committee
to know, although I am not a member of this Committee, that I
will do what I can.

This is important legislation and we should not let the debate
dealing with the economy override the fact that this legislation af-
fects people in the street, common people, people in Searchlight,
NV; Little Rock, AR and all-over the country.

Senator PRYOR. Senator Harry Reid, thank you.
Senator Reid, whatever I do in the United States Senate I want

you on my side. We have been on the same side of this issue and
I thank you very much for your leadership and your conviction
about it.

I remember you as one of the original co-sponsors of the Tax-
payer Bill of Rights with Senator Grassley and just a very few oth-
ers, In fact, at that time Senators were afraid to sign the Taxpayer
Bill of Rights 1. They were afraid that they, too, might be audited
by the IRS or what might happen to them.

But we are very proud to have you once again as an ally. I would
like to say that I am sorry we have to have a Taxpayer Bill of
Rights 2. But under the circumstances we do. We are going to talk
about some of those circumstances in just a moment. For your help
and your leadership, we will always be grateful.

Senator REID, I would just in closing indicate, Mr. Chairman,
that I thought it was unique yesterday when you introduced that
legislation I was the presiding officer, where several years ago it
was just the opposite.

I think yesterday, as you will do today, you will outline the need
for this legislation. The most dramatic statement that you made
yesterday dealt with the retroactivity of regulations. I would hope
that that is something we put to an end real quickly.

Senator PnYoR. We are going to address the retroactivity in just
a moment. I hope you could stay and we urge you, if you would-
like, to join us. I know you have a tough schedule like everyone
else. But we do appreciate your participation.

I do have the permission of my colleagues now to call at this time
on Congressman Bob Livingston of Louisiana. This is another gen-
tleman with a tough schedule this morning as all of us.

Bob, we are going to probably start some votes in the Senate
very soon and we would appreciate your filing your full statement
wi t the record. We look forward to your summary and thank you
very much for attending.

STATEMENT OF HON. BOB LMNGSTON, A U.S.
REPRESENTATIVE FROM LOUISIANA

Representative LIVINGISTON. Thank you very much, Mr. Chair-
man, and thank you Senator Grassley and Senator Breaux, and all
the members of the Committee for allowing me to testify. I will try
to keep my remarks as brief as possible.

I want to congratulate Senator Reid and all of you for prompting
this legislation. I do think that this legislation is necessary. I might
not have been convinced about it a year or so ago. But, two cases
have arisen in my district that just knocked my sock off. and have



literally convinced me that the Taxpayer Bill of Rights 2 is criti-
cally necessary in order to protect the rights of American citizens.

Mr. Chairman, one of those constituents, Stewart Joslin, is here
today and will testify before the committee. He is a gentleman who
has been much aggrieved by an outrageous case and I will let him
go into the details on his own about that particular situation.

His situation brought to mind that we had a real problem and
then within three weeks after I heard about his case I got another
one involving a Mrs. Ehret in my District. I would like to tell you
a little bit about that particular case. She could not be here today.
But I think that her situation is important to understand and to
appreciate how important this particular legislation is.

I would like to take an opportunity just quickly to tell you that
Title VII of the Taxpayer Bill of Rights 2 is indeed needed. It ame-
liorates the unduly harsh and unforgiving provisions presently
found in Section 6672 of our Tax Code dealing with the
nonpayment of Social Security withholding taxes by employers.

Specifically, Section 6672 imposes personal liability on respon-
sible parties for the unpaid taxes plus a penalty of up to 100 per-
cent of the unpaid taxes. Responsible parties are those people with-
in a company who have had the authority to direct dispersement
of company funds and broadly defined responsible party includes,
and thus exposes to liability, such people as corporate officers,
shareholders, directors, accountants, bookkeepers and various other
people, depending upon the circumstances of the case.

The current situation of the present law, Senators, is that Sec-
tion 6672 is absolute and it is imposed without benefit of adminis-
trative review. There is often more than one person who meets the
definition of responsible party. Since each is joint and severally lia-
ble the IRS can collection from any responsible party-and I stress
the word any-regardless of individual culpability or responsibility
for the nonpayment of the taxes in question.

Responsible parties are not allowed to know details about the col-
lection efforts of the IRS against other responsible parties. As Mr.
Joslin will tell you later on, notifying the IRS of your company's
nonpayment of Social Security withholding taxes will not protect
you from liability. And, in fact, could likely expose you to liability
if you meet the definition of a responsible party.

The Taxpayer Bill of Rights 2 will change the onerous provisions
of the existing law. I do not want to go into detail on that except
to tell you that it is desperately needed. I will submit a statement
on that for the record.

[The prepared statement of Representative Bob Livingston ap-
pears in the appendix.]

Representative LIVINGSTON. It is important to understand Patri-
cia Ehret's story, Mr. Chairman. It is one of a family totally and
utterly destroyed by the misguided collection efforts of the Internal
Revenue Service. Patricia Ehret was an employee with a company
called Monitoring Technology and she earned $7.50 an hour.

She kept their books. She had check signing privileges and some-
times she ran the office when the two owners were working off in
the field. One month in 1987 her boss directed her not to send the
Social Security withholding for that month because business was



bad and the company needed money. A month later she was laid
off. So during the offending period she worked for them 1 month.

The company went defunct. One of the owners moved to Califor-
nia; the other stayed in Louisiana. In 1989 the IRS contacted Patri-
cia Ehret, told her she was the responsible party, and demanded
payment of the unpaid Social Security taxes and penalties amount-
ing to approximately $40,000.

Her wages were garnished to the tune of $500 a month. The IRS
would not give her any details about the collection efforts against
the former owners of the company. The IRS was unhappy with the
$500 a month they were garnishing and stepped up their collection
efforts by continuing to harass Mrs. Ehret by phone at work and
at home, and her family.

The IRS agent demanded that the Ehrets take their daughter out
of a private Catholic school she was attending where she was earn-
ing a 4.0 average so that more money would be available to pay
the IRS. The stress of the harassment by the IRS aggravated apre-
existing stomach problem which Mrs. Ehret had. She had had 12
feet of her small intestines removed in 1976. She then lost 35
pounds, going from 125 to 90 pounds, even though she was regu-
larly seeing a gastrologist, all because of the pain and emotional
trauma inflicted by the IRS.

The IRS agent threatened to take the family home away unless
the debt was promptly paid. She and her husband decided to refi-
nance the family home and raised $40,000 to pay the remaining
debt; and then the IRS approached her self-employed husband who
was having difficulty finding work and demanded payment of an
additional tax liability, his quarterly income tax.

When he told them that he wasn't working and he would pay his
tax at the end of the year, along with the corresponding penalty,
the IRS agent threatened to cancel a settlement agreement made
the prior day, the previous day, unless he immediately paid $1800
in quarterly taxes.

Well, soon thereafter her husband, Frank Ehret, was committed
to a mental institution, a forty-nine year old man-broke, carrying
a new mortgage on his home in order to pay off a $40,000 debt for
his wife who had incurred a liability because she was making $7.50
an hour-went to a mental. institution.

Patricia Ehret and Frank Ehret today are separated. He is out
of the mental institution. He is working, but their family is de-
stroyed.

Now, Mr. Chairman, when an Agency of the United States gov-
ernment inflicts this kind of pain and anguish on an innocent al-
beit naive clerical worker, something is terribly, terribly wrong
with the system. Mrs. Ehret followed a direct order of her boss. She
did fail to send in 1 month's Social Security withholding taxes at
a time when she was making $7.50 an hour. She did not know that
1 day she could be held personally responsible and liable for the
full amount of the unpaid tax, $40,000.

The law that allowed the IRS to devastate her life must be
changed. I thank you fbr allowing me to testify.

Senator PRYOR. Congressman Livingston we thank you very, very
much. We look forward to working with you on the development of



this legislation on the other side of the Capitol. Thank you very
much.

Representative LIVINGSTON. Mr. Chairman, I assure you I will do
everything in my power to see to it that these changes are enacted.

Senator PRYOR. Thank you very much.

OPENING STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR
FROM ARKANSAS, CHAIRMAN OF THE SUBCOMMITTEE

Senator PRYOR. I am going to make a very brief summary. I am
going to put my statement into the record. I have said before, as
I think I mentioned to Senator Reid, I am sorry we have to have
a Taxpayer Bill of Rights 2, but under the circumstances I think
we have no other alternative.

Today when I chair this subcommittee and see the interest of our
colleagues-Some 35 Members of the Senate yesterday joined with
us in introducing the Taxpayer Bill of Rights 2, that we call T2.
We will refer to it as T2 from time to time. We think that is indic-
ative of the wide range of support from liberals and conservatives,
Democrats and Republicans, and Senators and Congressman and
we look forward to working with each and every one of those.

T2 very simply is designed to build-in some very basic protec-
tions for those taxpayers who are often innocent victims of a very
massive and complex system. Many times these taxpayers are
caught by mistake in a vast system that routinely processes over
100 million tax returns each year, collects over $1 trillion in tax
annually, and has over 117,000 employees.

Most of these employees are good people, but some of these em-
ployees abuse the system. Some of these employees take advantage
of the taxpayer, especially that smaller taxpayer who does not have
a battery of CPAs, who does not have a building full of tax lawyers.
But the IRS does make mistakes and usually those mistakes are
unintended. Nevertheless, they are often too difficult to ever put
right.

The tax collection process is so big, so complex and the rules of
the tax laws so complicated, that any one individual caught up in
this morass or caught by mistake in the system too frequently faces
burdensome legal costs, and years of emotional, physical, psycho-
logical strain and stress before a correction can ever be made.

It is an unacceptable situation. Therefore, the Taxpayer Bill of
Rights has been now introduced and this is our second heating on
it. One of the champions of the Taxpayer Bill of Rights last time,
in 1988, was our friend, Senator Grassley from Iowa. Senator
Grassley, we are glad that you are here with us to preside over this
hearing today.

Senator Grassley of Iowa.

OPENING STATEMENT OF CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA

Senator GRASSLEY. Well, thank you. Of course, we are in the
midst of the tax filing season, so the issue of taxpayers' rights
takes on a special kind of importance. Although most IRS employ-
ees provide valuable and responsible service-and the Chairman
said that even more strongly than I do, but I agree with the
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strength of the Chairman's statement-we still have to admit that
taxpayer abuse exists.

Accordingly, I am very happy to join Senator Pryor, Senator Reid
and others in introducing the Taxpayer Bill of Rights 2. This is
very necessary legislation. It builds upon the original taxpayer bill
of rights that we passed into law in 1988. Senator Pryor needs to
be commended for once again taking the lead in promoting further
taxpayer protections against Internal Revenue Service abuse.

For me the long process of trying to ensure taxpayers' protection
began in the early 1980's when I was a member and then Chair-
man of the Finance Subcommittee on IRS. We made progress, but
it was only the beginning.

Senator Pryor continued the cause when he succeeded me as
Chairman in 1987. At that time he took the initiative and asked
me to work with him in pushing for a Taxpayer Bill of Rights by
expanding legislation that I, as well as Senator Reid, had intro-
duced. It took nearly 2 years, but we ultimately succeeded in
achieving the goal.

We now have a 3-year record of implementation regarding that
bill. Great strides towards taxpayer protection were achieved
through this legislation. However, the Taxpayer Bill of Rights of
1988 was never expected to be a final chapter in a book of taxpayer
protection. It was a major step in the continuing process of stamp-
ing out taxpayer abuse. That process continues, today as we look
into ways today at this hearing to improve the current law.

In reviewing the record it is clear that much more needs to be
done. There is no question that breakdowns in implementing the
law have occurred and there are gaps in the law that need to be
filled.

As ranking member of this Subcommittee I have worked with
you, Mr. Chairman, in developing legislation before us, addressing
these concerns. I certainly want to do what I can to help in making
this legislation become law. Both you and Senator Reid can well re-
member the difficult time that we all had when we began the proc-
ess in 1987.

We have won over a lot o9f converts over the time and now with
the House side pursuing a similar package I am very encouraged
that we will see results in the next few months.

I thank the witnesses who are going to appear today, and in par-
ticular the leadership of Treasury and IRS for their cooperation in
this hearing.

Senator PRYOR. Senator Grassley, thank you very much.
Another strong advocate for the basic rights for the American

taxpayer is Senator John Breaux of Louisiana, one of our original
co-sponsors. Senator Breaux, we thank you for being with us this
morning and we look forward to your statement.

OPENING STATEMENT OF HON. JOHN BREAUX, A U.S.
SENATOR FROM LOUISIANA

Senator BREAUX. Well. thank you, Mr. Chairman. Let me con-
gratulate you as others already have in recognizing the need for
T2. I had thought when T1 was adopted under your leadership and
authorship that we had successfully addressed and solved the prob-
lems. But, it is very obvious that a second round of legislative ac-
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tion from the Congress is essential because the problems are still
there. You are to be congratulated for putting together a package
which I think addresses the problem once again.

I am very pleased to be able to sign on as a co-sponsor of T2 and
look forward to its passage. There is probably no agency in our gov-
ernment that strikes fear in the heart of citizens more than the In-
ternal Revenue Service. It really should not be like that. This is
our country and it belongs to the citizens and they should never
ever have to fear their government or any agency of their govern-
ment.

I think the real desire here is to strike a proper balance, a bal-
ance between going after tax cheats and going after innocent tax-
payers. It is clear that this country has people who simply ignore
their responsibility as citizens and refuse to pay taxes. They are
tax cheats. And, as a result of their actions others have to pay
more.

There is no room for tax cheats in this country. They should be
aggressively sought out and prosecuted. They should be required,
like every citizen, to pay their fair share of what is due their gov-
ernment for the things that the government does for the citizens
of this country.

But there is another question. That is, innocent taxpayers who
sometimes may be caught up in a web of a bureaucracy and who
make innocent mistakes, These are not tax cheats. These are inno-
cent citizens who have legitimate problems and they ought to be
able to look to their government for help, not for prosecution and
not to be scared halfway to death by the actions of their own gov-
ernment.

The Administration's position is somewhat disturbing to me Mr.
Chairman. Looking over the bill and their testimony, there is a lot
more "we oppose" to every section than there is "we support." Sec-
tion 101, we oppose. Section 102, we oppose. Section 201, we op-
pose. Section 203, we oppose. Section 301, we oppose. Section 303,
we oppose. Section 401, we oppose. And it goes on and on. They
may say they really support this Taxpayer Bill of Rights but they
sure do not show their support for the legislation.

I think that we need people who administer the laws to realize
that the laws are not just for those who administer them, but they
are for the people of this country. I think your legislation brings
back that proper balance.

Thank you.
Senator PRYOR. Thank you, Senator Breaux.
We are going to call our first panel this morning. We are going

to ask Fred Goldberg, Jr., the Assistant Secretary for Tax Policy,
Department of the Treasury and Shirley D. Peterson, the new
Commissioner of the Internal Revenue Service from Washington,
DC, to come forward at this time. We welcome both of you to our
subcommittee hearing this morning.

Let me first start out by thanking Mr. Goldberg for something.
A couple of weeks ago I asked you to look into a matter. That mat-
ter was the request that the full Finance Committee made which
asked the Treasury Department to delay hundreds of pages of new
regulations dealing with pension plans, commonly referred to as



the 401(a)(4) regulations. And just a week later Mr. Goldberg, the
Treasury Department did just that, a delay for 1 year.

I want to thank you. You were responsive and we appreciate
that. And now we have to work out something where we can have
some private pension plans out there in this country that are not
too expensive nor too cumbersome. So we look forward to working
with you on that.

But we are dealing with another issue this morning and we look
forward to your statement, and also the follow-on statement of Ms.
Peterson, our new Commissioner, and then we will have questions
from the Committee.

Mr. Goldberg?
Mr. GOLDBERG. Thank you, Mr. Chairman.
The Commissioner has requested the opportunity to speak first

and I have acceded to her request.
Senator PRYOR. The Commissioner is certainly recognized.
Commissioner PETERSON. As the new kid on the block I thought

I would like to go first. I hope you do not mind, Senator.
Senator PRYOR. We welcome you this morning.
Commissioner PETERSON. Thank you very much.

STATEMENT OF SHIRLEY D. PETERSON, COMMISSIONER, IN.
ETERNAL REVENUE SERVICE, ACCOMPANIED BY DAVID
BLATTNER, CHIEF OPERATIONS OFFICER, AND MICHAEL
DOLAN, DEPUTY COMMISSIONER

Commissioner PETERSON. Mr. Chairman, I am pleased to be here
today in my first public testimony as Commissioner to address this
important subject, taxpayer rightss. With me today are Deputy
Commissioner Michael Dolan and our Chief Operations Officer
Dave Blattner.

I would also like to acknowledge the man sitting beside me, Fred
Goldberg, who served with great distinction as Commissioner. The
dynamic change taking place in the IRS today is a legacy of Fred
Goldberg's outstanding service and I hope to build on that legacy.

Mr. Chairman, we applaud your continuing interest in protecting
taxpayer rights. You have provided the oversight that is so impor-
tant in ensuring that the IRS has the equipment, the procedures,
the resources and the attitudes that are appropriate to meet the
needs of the taxpayers of this country.

Although I have been Commissioner only a few short weeks I
have had long experience in the tax field, first in private practice
and more recently as the Assistant Attorney General in charge of'
the Tax Division in the Department of Justice. I know fiom my
own experience that the most important factors in protecting tax-
payer rights are first of all simplification of the laws; and, second,
a good tax administration system.

Sin plification should be our number one legislative priority. Be-
yond that, we must work together to ensure that the Internal Reve-
nue Service administers the law properly. Mr. Chairman, we can-
not legislate judgment but we can insist on it. We cannot legislate
good taxpayer service, but we can put in place equipment and sys-
tems that will make good service possible. We should not legislate
changes in basic procedural rules, many of which have been in



place for more than half a century or longer without fully under-
standing the impact of those changes.

But we can and should continually review our procedures to de-
termine whether they are fair, whether they are uniformly applied
and whether they can be improved. Our mutual goal is to reduce
unnecessary burdens on taxpayers who are trying to comply with
our tax laws. And I look forward to working with you and this Sub-
committee in achieving that goal.

Mr. Chairman, the Internal Revenue Service is at a crossroads
in its history. The IRS has embarked on a program of radical
change that will fundamentally alter the way that we do business.
Working in concert with various outside stakeholders, including
you, we, within the Internal Revenue Service, hope to transform
tax administration within this decade.

We have three simple goals. The first is to increase voluntary
compliance. The second is to reduce the burden on taxpayers. And
the third is to increase productivity and customer satisfaction.

In the brief time that I have with you today I cannot describe
the strategies that we will use to accomplish those goals. However,
two of our strategies do bear emphasis here today.

Tax Systems Modernization is a ten-year initiative to update the
Service's outdated computer and information systems. TSM is abso-
lutely crucial to accomplishing the changes that we envision be-
cause it will give us the technological capability to do business in
new ways.

We have also adopted a new philosophy of tax administration
called Compliance 2000. Through this new approach to compliance
we intend to focus much of our effort on taxpayer assistance and
education. An essential goal of both of these Iong-term efforts is to
reduce taxpayer burden. In sum, we want to make it easier for our
citizens to comply with the tax laws.

We believe that the first and foremost right of all taxpayers is
to a tax system that meets their expectations regarding the conduct
of their government. They have a ight to'expect a system that
treats them fairly and that enables them to'meet their tax obliga-
tions without unnecessary burden.

In this regard, it is important to bear in mind that taxpayers
view the system from two perspectives. First, in their individual
dealings with the Internal Revenue Service taxpayers have a right
to expect an organization that strives to reduce the burden of com-
plying with the tax law;_IRS employees who are fair, courteous, re-
spectful and honest; and IRS actions that are timely, accurate and
complete.

In their capacity as owners of the enterprise, that is as the citi-
zens who finance our government, they have the right to expect
that we will deal uniformly with all taxpayers, assure that all tax-
payers pay their fair share and make the best use of or resouces
and their tax dollars.

We are making significant progresstowards guaranteeing those
rights and I expect to see the pace of that progress accelerated dur-
ing my tenure as Commissioner.

Our efforts to reduce burden include both long-term and short-
term efforts. As a preliminary matter we have defined taxpayer
burden to provide a focus for our efforts. Taxpayer burden consists
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of the time, expense and dissatisfaction experienced by taxpayers,
ractitioners and others in filing returns and paying taxes. And as
have mentioned, reducing that burden is one of our principle

goals.
We have made burden reduction a free-standing objective for one

very good reason. It serves as a constant reminder that in a demo-
cratic society, the government should serve the public and not the
other way around. Our citizens' time and money are not free goods
that the government can consume at will. We must always assess
the impact of our policies, programs and actions in terms of the
costs that they impose on our citizens.

We have already initiated a number of cross-functional projects
to reduce burden. They are outlined in some detail in my statement
and I will not take time to go through them here. But I just want
to mention a couple of them to you.

The first is one-stop service. This is an initiative that will allow
IRS employees to resolve 96 percent of taxpayer account inquiries
as a result of the initial contact. Another is that we are testing
many different ways or alternative means of filing tax returns.
Again, trying to make it easier for our citizens.

In one State we have a test this year called Tele-File, which al-
lows taxpayers to file simple tax returns by touch-tone telephone.
We are simplifying our forms. We are looking at better ways to
handle our collection process. We are cooperating with States to try
to reduce burden that way. We are using Tax System Mod-
ernization. We are trying to improve our service.

I also want to emphasize ethics and diversity this morning, Mr.
Chairman. We have an ethics initiative underway which is de-
signed to enhance and renew the ethical awareness of our employ-
ees in our relationships with taxpayers, practitioners, and other
customers. Our managers have already had new ethics training
and we have in process a program of ethics training for all of our
employees in the near term.

Senator PRYOR. Ms. Peterson, let me interrupt. I do apologize.
We are in the last five or six minutes of a vote on the Senate floor.
Senator Breaux has gone to vote. Maybe he will come back soon.
I hope he will. Senator Grassley and I are getting ready to go. If
we could conclude your statement upon our arrival back, would
that be permissible?

Commissioner PETERSON. Certainly. Absolutely. No problem at
all.

Senator PRYoR. Otherwise we will miss a vote and those people
back in Arkansas are going to wonder why I missed that roll call
vote.

Commissioner PETERSON. You go right ahead. We will be here
when you get back.

Senator PAYOR. We will be back in about five minutes.
Commissioner PETERSON. No pi olem.
Senator PnyoR. Thank you.
[Whereupon, the healing recessed at 10:26 a.m. and resumed at

10:41 a.m.]1
Senator (4RAS!EY. Senator Pryor bPc. 4,S'kec] ne to recorivene the

rueetin. :e wvith be hwre :' lust a c o.e of iea;tcs
Continue with vyoti te's ilonly, Ms. Pote rson'. .'cc



Commissioner PETEMON. Turning now to taxpayer rights legisla-
tion. It is appropriate first to determine whether the previous Tax-
payer Bill of Rights legislation was properly implemented. And as
you know the GAO issued a report in December 1991 entitled,
"IRS' Implementation of the 1988 Taxpayer Bill of Rights." We are
pleased with the repots very positive findings concerning our ef-
forts.

GAO found that our implementation of all 21 provisions had
been- completed and was successful. GAO also made a few rec-
ommendations for.improving aspects of our current programs that
we fully agree with. and we are adopting. And we appreciate GAO's
work.

This brings me to the subject of the current proposed legislation.
I am convinced that for most taxpayers, tax simplification is the
number one legislative priority. If we really want to protect the
rights of our taxpayers, we will simplify the tax rules.

The most important thing that you and your colleagues could do
to protect the rights of taxpayers is to push for the prompt enact-
ment of the tax simplification proposals now under consideration
by Congress.

Turning now to the proposed legislation before us today, I want
to comment on Senator Breaux's reference to our opposition. I want
to stress that our opposition to many of the proposals that are put
forth in this draft legislation are not philosophical, Senator. They
are practical. We share your goals.

Senator Breaux made a very eloquent statement that I would be
willing to stipulate to. The only thing we have any disagreement
with you about is how we go about achieving those goals. I want
to do it in the most fair and efficient manner that we can do it.
I do not favor more bureaucracy. I do not favor more red tape. I
do not favor enacting statutes that are simply going to end up cost-
ing all taxpayers a lot of money. But I am in favor of finding ways
to meet the goals that you all have. I am absolutely willing to work
with you toward that end.

I am not convinced that some of the legislation under consider-
ation here today would help taxpayers. Although some provisions
included in the bill would be helpful, there are other provisions
that would undermine our tax administration system and still
other provisions that would not achieve their intended purpose.

In particular, I refer to the provision tha- would make the Tax-
payer Ombudsman position a political appointee. There is no evi-
dence that a political appointee would be more effective and there
is substantial reason to doubt the wisdom of politicizing this func-
tion.

Almost all of the testimony heard by this Committee and others
has attested to the fact that the Office of the Taxpayer Ombuds-
man is effective as it is currently structured. There is substantial
reason to believe that the new rules mandated by the proposed leg-
islation could decrease the effectiveness of the Taxpayer Ombuds-
inan's Offire:- -

We believe that the Committee's objectives for reporting by the
taxpayer ombudsman could be met through oversight rather than
through statutory changes.
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Also, I would note that the statutory fixes that we are consider-
ing today are, almost without exception, designed to help taxpayers
who have not paid the correct amount of tax when they filed their
returns. A quick review shows that we are talking about install-
ment agreements, liens, abating interest, and other provisions de-
signed to help taxpayers who have not or cannot pay their liabil-
itis when due.

We would urge the Subcommittee to exercise caution in legislat-
ing quick fixes to individual problems. Such legislation may encour-
age increased litigation, increase our administrative costs, and in-
crease accounts receivable by delaying receipts. These increased
costs are ultimately borne by all taxpayers.

For this reason we urge the Subcommittee to assess the impact
on all taxpayers before enacting any statutory remedies to prob-
lems encountered by a few taxpayers.

Two examples of provisions in the bill that trouble me are the
proposed changes to the rules governing the collection of trust fund
taxes and the proposal that would shift the burden of proof in civil
tax matters, We have to be very careful in changing rules that gov-
ern responsibility for withholding and paying over trust fund taxes
to the government.

These taxes are Social Security and income taxes withheld by
employers from their employees' paychecks. These taxes are held in
trust to be paid to the government. Trust fund taxes account for
about $800 billion of the $1.1 trillion collected each year. Up to 40
percent of our accounts receivable inventory stems from failures by
responsible officers to meet these obligations.

Similarly, I am very concerned that civil tax enforcement could
come to a screeching halt if we shift the burden of proof to the gov-
ernment. IRS research indicates that about $61 billion of the $94
billion individual income tax gap is from understated and unre-
ported income.

The Information Returns Program which matches information
from third party payers with information reported by taxpayers on
their returns is the primary means that we have of discovering un-
reported income. Last year this program uncovered more than $20
billion in unreported income. We believe that the statutory changes
under consideration here would jeopardize the matching program
and very soon erode the entire system of voluntary compliance.

It is also essential to keep in mind the size and scope of the In-
ternal Revenue Service's workload. Statutorily mandated proce-
dures must be appropriate for across-the-boardapplication as the
IRS processes 200 million tax returns, 1 billion information re-
turns, and it collects $1 trillion each year. This country cannot af-
ford to tinker with longstanding procedural rules governing these
processes without knowing the impact on tax administration as a
whole.

In this regard, we are seriously concerned about several of the
provisions under consideration here today. Some provisions may
help a few taxpayers but could generate millions of dollars of cost
for all other taxpayers.

For this reason I would urge the Subcommittee to work closely
with the Internal Revenue Service and with the Department of
Treasury to draft provisions that meet our common goals to pro-
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mote the long-term well-being of tax administration for all tax-
payers.

Some of the legislative proposals in your bill, Senator, do reduce
burden and we support them and they are listed in my written
statement. I will not go through all of them, but we do favor ex-
tending the interest-free period. It was our idea to permit a change
in filing status for joint taxpayers without full payment. We agree
with you about the withdrawal of notice of tax liens. We want to
work with you on some modifications there, similarly with regard
to the levy and the offer-in-compromise provisions.

So there are many provisions that we think have merit and that
we would like to work with you on.

Mr. Chairman, I have not commented on each of the provisions
in your bill in my oral statement today because we received the
statutory language less than 48 hours ago. Based upon the infor-
mation currently available to us, we support some of the provisions
and oppose others.

I just want to be sure that we do not enact any provisions that
are unnecessary and that could be costly to the system and ulti-
mately to the American public. These costs are incurred whenever
incentives to current payment are removed, when rules encourage
litigation and when the government is required by statute to incur
needless administrative costs.

If we are not careful, the Taxpayer Bill of Rights will be just one
more bill that the taxpayers have to pay.

Mr. Chairman, we invite you and the American public to join
with us in a new partnership, dedicated to proceeding in a spirit
of cooperation to make the system work better for all of our citi-
zens. Together we have the opportunity to transform this system.
Let us seize this opportunity.

I will be sharing this message on our automated SAM system,
with many of the IRS employees this afternoon.

Mr. Chairman, thank you for your patience. My colleagues and
I will be happy to respond to your questions.

Senator PRYOR. Thank you very much, Ms. Peterson.
[The prepared statement of Commissioner Peterson appears in

the appendix.]
Senator PRYOR. I am going to ask Mr. Goldberg to make his

statement and then we will have questions.
Mr. Goldberg?

STATEMENT OF FRED T. GOLDBERG, JIL, ASSISTANT SEC.
ROTARY FOR TAX POLICY, DEPARTMENT OF TIRE TREASURY

Mr. GOLDBERG. Thank you, Mr. Chairman. I have a rather
lengthy written statement that lays out the Administration's posi-
tion on each proposal. I would like to submit that for the record.

Senator PRYOR. Your statement will be placed in the record.
[The prepared statement of Mr. Goldberg appears in the appen-

dix.]
Senator PRYOR. By the way, I have, and we will place this pre-

ceding that statement we will have a summary of each provision
of the Taxpayer Bill of Rights 2 and then the Treasury Depart-
ment's comments on those provisions. So they will be in there in
the near vicinity of each other.
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Excuse me, Mr. Goldberg.
Mr. GOLDBERG. Thank you very much. I will limit my comments

to a few brief remarks and then be happy to turn to questions.
I would like to start by emphasizing the importance of taxpayer

rights and the priority that I think all of us place on protecting and
meeting the expectations of our citizens. It has a lot to do with
much more than tax compliance. It has to do with being a democ-
racy. It has to do with how citizens in a free country have the right
to own their government and control their government.

I think that the contributions that you personally have made,
that Senator Grassley has made, that your colleagues have made
in this area are extraordinary. The legislation has been referred to
a number of times today. The existing Taxpayer Bill of Rights, I
believe has made enormous contributions in its own right by reason
of its substantive provisions.

But I think far more importantly, the initial Taxpayer Bill of
Rights legislation caused and to some extent reflected a fun-
damental change in the thinking of the tax administrator, in our
thinking of how we should do our job. I think that revolution, that
transformation, is far more important than any specific piece of leg-
islation.

I would like to talk for a minute about what we mean when we
talk about taxpayers' rights. I think it is terribly important to
never lose that focus. In one respect taxpayers have the absolute
right to be certain that all citizens pay their fair share. Taxpayers
also have the right to be certain that the government makes the
best use of their tax dollars. It is not our money. It is theirs.

Third, taxpayers have the right to demand that we minimize the
burden we place on them as the government. Their time and their
money is not a free good that we can consume at will. It is impor-
tant to note that these three rights--compliance, good use of the
taxpayers' dollars, and reduction of taxpayer burden-are now the
three overall objectives that will guide the IRS for the next decade.

The harmony between the rights of taxpayers and the definition
of where tax administration must go is terribly important. Every
provision in legislative context and every administrative action
should be assessed against these three rights and these three objec-
tives.

The other point is the need for choices. As individuals, we have
to choose. Sometimes the choice is between a downpaym ent on a
new car or a vacation, a choice between going out for thie glee club
or playing field hockey. In our private lives we have got to make
choices. The government has got to make choices. And in my opin-
ion, Mr. Chairman, the government does not do a very good job at
that task.

We have got to make choices when we take any action, enact any
law, or refrain from any action in terms of its consequences, in
terms of what we are foregoing and in terms of its cost. Now in re-
viewing the legislation before us, we have tried to set out a series
of guidelines against which we test any specific provision.

First and foremost is how does that provision affect all of the
rights of taxpayers in terins of compliance, wise use of government
resources and reduction of taxpayer burden and protection of the
taxpayer fiom government intrusion and unreasonable action.



Secondly, it is important to test each proposal against th stand-
ard of the vital few. How important is it, recognizing that every
hour we spend and every dollar we spend on any particular matter
precludes us from spending that same hour and that same dollar
on something else.

The third criterion is treating symptoms versus finding cures. It
is terribly expensive and ultimately futile to continue to try to cor-
rect mistakes and problems after they happen. It is terribly impor-
tant that we find the cures to prevent the problems from arising
in the first place.

The fourth factor is administrative action versus the need for leg-
islation. If legislation is necessary to remove barriers, if legislation
such as that described this morning by one of your colleagues, is
by its terms imposing unfair burdens on taxpayers, is causing us
as the messenger, to do unfair things to taxpayers, is precluding
us from doing what taxpayers expect, then legis action is necessary.

But if we, as the Executive Branch, can accomplish your objec-
tives today without the need for legislation I believe we are all far
better served if we simply get about the business and get the job
done.

We need to be careful about administrable standards. It would
be wonderful to have legislation saying, be fair. As a former Com-
missioner I can tell you I often wanted to issue an edict, "We shall
always be fair." You need to be very careful as you go down that
road. If you do not have administrable standards you will inevi-
tably cause inconsistency and I believe ultimately you will cause
significant, unethical conduct among government employees and
among the taxpayer community. It is imperative that the standards
be administrable.

Finally, we need to be aware of the law of unintended con-
sequences. Anything we do will by definition have unintended con-
sequences. It will create unintended beneficiaries and it will create
unintended victims. We tried to apply these standards in assessing
and developing our position on each measure in the Taxpayer Bill
of Rights.

I would be happy to summarize our position, but I think perhaps
at your pleasure we will be happy to go through whatever ques-
tions you have.

Thank you, Mr. Chairman.
Senator PnvOn. Mr. Goldberg, thank you very much.
I think what Senator Grassley and I will do now is each of us

will take.a 10 minute question period each if that is satisfactory
with my colleague, Senator Grassley.

Senator GRASSLEY. Yes, sir.
Senator PRYOR. I will take the first ten minutes and then yield

to him for ten minutes and we will go back and fbrth a couple of
times here. But whoever is running that clock, let's set it on a ten
minute sequence if we can.

Mr. Goldberg, first, in the Taxpayer Bill of Rights-now I do not
think Ms. Peterson or you commented on it, I may be wrong, I may
have missed it--we have a provision in here--Senator Grassley I
have talked to at length about this provision and I think he feels
as strongly as I do--that is the need for prospective regulations
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rather than retroactive regulations and rules issued by the Internal
Revenue Service.

I think one of the more disturbing trends that I see in the Fed-
eral system, is the tendency to move toward more rather than less
retroactivity. In this room in 1986-and I sat right dver there in
that corner; I was the junior member then-I wanted to vote
against the 1986 tax bill. I wish I had voted against it for other
reasons. [Laughter.]

Senator PRYOR. But I sat there and I was in a dilemma because
I saw that the 1986 tax bill had retroactive provisions that I did
not like. I just wish I had voted against it. I did not.

Now, the IRS issues retroactive regulations. Businesses, small
and large, especially small, are confronted with this constantly. I
do not think it is justified. I do not think it is fair. In fact, I do
not even think it is legal. J think when you issue a retroactive reg-
ulation that does not comply with the Administrative Procedures
Act-when the citizen out there is not even given the right to pub-
lic comment-we are going to try to change that in the Taxpayer
Bill of Rights 2.

I would like Mr. Goldberg's comments.
Mr. (OL[DBERG. A number of comments, Mr. Chairman. First of

all, the decision about the effective dates with respect to any regu-
lation I personally view-and viewed as the Chief Counsel and
viewed as the Commissioner as well as in my current capacity--
is one of the most difficult decisions we have to make.

I would suggest-and I will be happy to submit for the record--
the data that I believe will demonstrate that over the past several
years we have made a dramatic change in the effective date proce-
dures that we adopt on regulations. There may be an example that
will trouble you or a colleague. I am sure of that. But I will provide
fbr the record examples of when regulations are retroactive, when
they are prospective and how we have handled intervening periods.
And I would urge you to take a look at that.

[The information requested was not received at press time.]
Mr. GOLDBERG. Because I share your concern, I think it is ter-

ribly destructive to willy-nilly write retroactive rules. However, I
would point out that there are numerous situations where the ret-
roactive application of regulations is a substantial benefit to tax-
payers. I would point out that there are situations where regula-
tions by their nature require choices. Some taxpayers may be bene-
fited; others may be harmed. A consistent rule is in the system's
best interest.

I would point out that there are numerous situations where in
the absence of regulations the taxpayer is left to the mercy of the
individual revenue agent or IRS employee, and that there are
many situations where retroactive regulations can protect the tax-
payer.

You will find that in many of the regulations we have issued of
late we are saying to taxpayers you do what is fair, but if you want
to rely on the regulation for your protection you can do so. So we
are trying to dealwith that issue reasonably. There are also situa-
tions where taxpayers, those folks you were talking about before,
with buildings full of lawyers and accountants and high-priced ad-
visors, will argue for positions. It might even make them a little
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uncomfortable when they look in the mirror at night, but they will
argue for those positions.

And if the government is precluded from dealing with those rare
cases I believe that we will be rewarding inappropriately aggres-
sive behavior. We will not be protecting practitioners who are will-
ing to say no. And by failing to protect practitioners who are will-
ing to say no we will undermine the system.

So while I share your concern I would urge you to review the ac-
tions we have taken over the past couple of years. I would also
urge you not to enact the legislation you have proposed.

Senator PRYOR. Well, I strongly believe we have got to have as
a part of this measure a very, very certain rule that retroactivity
is not going to further be allowed.

I have a larger question. It is: The Congress created the Internal
Revenue Service, gives it powers, or reigns it back in or takes back
powers and authority from time to time, very seldomly. Now, do
you think that we as a Congress shall delegate to the Internal Rev-
enue Service the retroactive rulemaking authority that maybe
hurts some taxpayers out there arbitrarily or maybe from time to
time helps a taxpayer? You have said that these retroactive rules
sometimes help a taxpayer, sometimes they hurt a taxpayer.

Why don't we all play by the same rules? Why don't we all have
the same rules? I think that is what the taxpayers are asking fbr.

Mr. G<),Dmmm;m. I agree, Mr. Chairman; andthat is, I believe, one
of the compelling reasons for sometimes issuing retroactive regula-
tions.

But these regulations are interpretative regulations. Tie law is
the law. You have a Code provision on the books. You have a tax-
payer who will take a position one way or the other interpreting
that statute that the Congress has enacted. In the absence of regu-
lations they will still take their position and our revenue agents
will still take the position of the government. We cannot avoid the
issue.

Senator PRvOR. Ms. Peterson?
Commissioner Pi'rEIRSON. I just wanted to add one footnote to

your question. That is, you need to focus in on the fact-
Senator PRyon. I need to do what now?
Commissioner PEF'R1SON. I want to be sure that you understand

that if you enact the retroactivity provision-and let me say, I have
some sympathy for the concern that you express here. However, I
want to be sure you understand that if youd o this, you are encour-
aging a lack of uniform treatment of taxpayers. I regard that as a
very unfortunate situation.

Because basically between the time the statute is enacted and
the regulations are issued, one taxpayer will interpret the law one
way, another taxpayer will interpret it another way, and you may
have 15 different approaches to the application of that statute. You
absolutely abolish unifbrmity between the date of the enactment of
the statute and the date the regulations are issued if you go for-
ward with this provision.

Senator PRYOR. Question. Why then do we have the provision
that excludes public comment on retroactive regulations? [low can
that be?

Mr. GoLDBERG. Mr. Chairman, I will-

54-659 - 92 - 3
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Senator PRYOR. How does that pass muster with the Administra-
tive Procedures Act?

Mr. GOLDBERG. Mr. Chairman, I am unaware of the provisionyou are talking about. My understanding of the procedures gen-erally, and. my knowledge of the procedures we follow is, as an ex-ample we issue a proposed regulation in 1992 interpreting a stat-ute that Congress enacted in 1990. That proposed regulation whichinterprets that 1990 statute is effective from 1990. It is a proposed
regulation where taxpayers have the opportunity to comment be-
fore the regulation goes final.

Senator PRYOR. I think the temporary regulations-I have justbeen handed a note-these are temporary and they are in full force
and effect.

Mr. GoLDBERG. Whenever we issue temporary regulations wealso issue at the same time proposed regulations that permit tax-payer comment. The purpose behind temporary regulations thatare effective pending the issuance of final regulations, in virtuallyevery instance, is to give the taxpayer something that the taxpayer
can rely on.

Senator PRYOR. Now wait a minute. How many temporary regu-
lations do we have right now on the books?

Mr. GoLABERG. Far too many.
Senator PRYOR. How many?
Mr. GOLDBERG. I do not know exactly.
Senator PRYOR. We have temporary regulations in the InternalRevenue Service Code and regulations pursuant thereto that go

back for 20 years. They have been on the books for 20 years.Mr. GOLDBERG. Mr. Chairman, there has been, I believe, some-
thing in excess of an 80 percent decline in the issuance of tem-porary regulations over the last 2 years. There has been something
like close to a 100 percent decline in the issuances of notices in theabsence of regulations. I think that the proper procedure in vir-
tually every case is to issue a proposed regulation, obtain comment
and then issue final regulations.

There are rare cases where a temporary regulation is necessary,either to permit taxpayers to rely on interim guidance or to deal
with a situation that is undermining tax compliance.

Senator PRYOR. Final question. My red light is just about on.The original Taxpayer Bill of Rights signed into law in 1988 byPresident Reagan provided that a taxpayer could recover out-of-
pocket costs, requested the IRS to prescribe those regulations fortaxpayers to follow. Four years later, to my knowledge, there areno regulations, there tire no taxpayers recovering out-of-pocket
costs at the administrative level. Why? [Laughter.]

Mr. GoiDBErG. Should I say saved by the bell?
Senator PRYO R. You think you are saved by the bell. [Laughter.]
I am not letting you of that easy.
Mr. GoJA)BE;w¢(T. Mr. Chairman, I will have to get back to you. DoyOU have a specific section in mind so we can get back to you on

tile regulation?
Senator PRlOR. I will give that to you.
Mr. GOI,[)BERG. Okay.
Senator PRYOR. Senator Grassley?



Senator GRASSLEY. In trying to help our constituents and doing
it often with the IRS over the fast few years, it has been my experi-
ence that the Problem Resolution Office has not been helpful in a
number of situations. At least some of the problem, I believe is that
the office is too beholden to the IRS bureaucracy.

For instance, in at least one case after the filing of a taxpayer
assistance order the Problem Resolution Officer appeared to merely
call up the Collections Officer and then repeat what the officer said
as the findings and then deny assistance.

To me or for any taxpayer for that matter, there did not appear
to be any advocacy at all, except on the part of the IRS. Now this
is clearly not what we in Congress intended, when we passed it,
how the process ought to work.

So my first question: How do you view this process and do you
agree that improvements need to be made?

Commissioner PETERSON. Senator Grassley, let me respond to
that. I would be the first to say that we can always make improve-
ments. We are trying and we will continue to try, with your help
and your guidance, to improve the way we do business, including
the Problem Resolution Office.

However, it is my impression during the brief period that I have
been here that this particular aspect of our program is one of the
most successful things that we do. We receive many compliments
on the way the PRO's do their job.

Indeed, we have found that there are many, many requests that
come into our system that never reach the formal level of needing
a taxpayer assistance order because the PRO simply goes to the
relevant revenue agent, revenue officer, whatever, and says, hey,
why are you doing that and they fix it.

So I think the number I recall, and I will ask my colleagues here
to correct me if I get it wrong, but I think that within the past few
years, since this office was created we have responded to about
400,000 requests for assistance to the Problem Resolution Office
annually. To the best of my knowledge most of them have been
handled very successfully. In addition, there are about 25,000 ap-
plications for taxpayer assistance orders filed annually. They are
usually worked informally. It is very rare that we actually have to
go as far as a TAO to get the job done.

But to the extent we are not getting it done, let us know; we will
fix it.

Senator GRASSLEY. Out of that number you gave me, how many
got relief as a result of that?

Commissioner PETERSON. I do not have all of those figures here
with me, but it is my impression that most of them are resolved.
Now when you get to the question of whether or not an actual
hardship occurred sometimes there is a disagreement as to whether
or not there is real hardship. But it is my impression that a very,
very high percentage of the requests of the Problem Resolution Of-
ficers are taken care of very promptly and efficiently.

Senator GRASSLEY. Out of that number that you refer to GAO
would say that six were resolved.

Mr. DotAN. I think if I might, Senator, I might be able to help
put it in context. Often times a number looked to is the number
of actual taxpayer assistance orders issued. I think the thing that
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we have tried to look at with respect to context is that last year
there were in excess of 25,000 applications for taxpayer assistance
orders. Those are instances in which somebody comes in using the
PRO offices. Actually 5,000 of those instances were IRS employees
identifying the potential issue that a taxpayer had not identified
for themselves, and saying that maybe they should be available for
this provision.

Of that 25,000, 80 percent of those people applying under that
mechanism got some form of relief. Many of them were outside the
formal and strict definitions of hardship, but nonetheless got relief.
Of that, I believe only five or six ever lent themselves to a formal
Taxpayer Assistance Order. But it was primarily because of the
Commissioner's earlier point that the job got done prior to issuance
of an order being required.

Senator GRASStEY. Under Section 7811 the Ombudsman can on
his or her own initiative issue a taxpayers assistance order without
any application. To your knowledge, has this ever been done?

Mr. VoLAN. I am unaware of it happening without an applica-
tion.

Senator GRASSLEY. Would that not kind of send a signal that
there is something wrong, whether or not the Ombudsman is really
serving the purpose?

Mr. DOLAN. Again, I guess I would make the point, and I want
to be sure that I am not misunderstood, I think the instance of re-
lief for which I gave the example of 5,000 employees coming for-
ward and saying that there are instances in which relief ought to
be provided; those did not end up in a formal Taxpayer Assistance
Order being issued. But there were 5,000 instances of relief being
generated because of the internal identification process.

I do not know whether I am being responsive or not.
Commissioner PETERSON. And also, I would just point out, Sen-

ator, that in the bill that you have under consideration here today,
there are a number of procedural changes, improvements in the
law, that we are seeking that were suggested by our Ombudsman.

Senator GRASSLEY. At this point, just let me kind of give a philo-
sophical point of view in regard to these aspects of IRS that are
supposed to be somewhat-well, I think not somewhat, but just
plain independent or to take an independent view, not necessarily
advocacy for the taxpayers, but to see that problems are solved
independently of the bureaucracy.

You know, within any bureaucracy there is an extreme amount
of peer pressure to go along to get along. It seems to me that as
much as you might have a good faith effort to make these systems
work, you just have to take, because of this peer pressure, in other
words how the bureaucracy generally works under any administra-
tion, people in your position of leadership and particularly rep-
resenting a President with a mandate to run things, have to just
take extraordinary action to see that that peer pressure is over-
come.

You know, it just cannot be business as usual. I would say that
that is extremely important for the IRS, where I think this peer
pressure is greater than in most bureaucracies, Inaybe on second
to the Department of Defense. The Chairman and I have had lots
of problems dealing with the Department of Defense and I would



63

say that they are worse than the IRS. This problem of peer pres-
sure is what I am talking about. I just want to limit my remarks
to peer pressure and to make the system work, and it does not
seem to work the way Congress intended.

We intended in this instance that decisions be made and a voice
be heard that does not have this peer pressure coming down on it.

Commissioner PETERSON. Senator, it is certainly my impression
that the PRO's (the Problem Resolution Officero) are regarded very
highly within the organization. Now I am new to this organization
and I would be the first to tell you there may be problems in the
agency that I do not know about.

But it is my impression from conversations within the agency
and with those on the outside that this portion of our program is
working very well. I do not think the Problem Resolution Officers
are subject to that sort of pressure. Our Ombudsman is doing a
very good job.

Senator GRASSiEY. Well, I hope your conclusion is right because
the law is better administered. But I think you have got to get your
opinion directly yourself from the people that both use the system
as well as the people that work within the system and not let that
come up through the bureaucracy to you.

Mr. DOLAN. If I might, Senator, if I could just make a comment.
Last evening, Senator Pryor made the point that he would like to
see some of the effectiveness of the Problem Resolution Office emu-
lated in other parts of the organization. I think that an objective
that we have across the board, is to use reverse peer pressure and
I think it is working. I think it will work as a function of some of
our Tax Systems Modernization initiatives.

What we have done, for example, in the line organization under
the guise that the Commissioner talked about earlier, is one-stop
service. What we are attempting to do is put in the hands of our
front-line tax assisters, and revenue officers, and ACS employees,
is the capability to hear only once from the taxpayer and solve the
problem with the same alacrity that the Problem Resolution Offi-
cers have been able to do over the years. So it really is our objec-
tive to use that peer pressure in a positive way.

Senator GiAsSuiY. Let me go on, please, to another point.
I have in my hand what a constituent gave me and he told me

that it came from within the IRS. He gave me a copy of an IRS
list with his name on it and the heading on this! is listed "poten-
tially dangerous taxpayer list," dated Friday, January 18, 1991. So
I presume it is updated.

Anyway, this constituent is undergoing a protracted audit and
has had a number of disagreements with IRS personnel. I am in-
terested in knowing how someone is placed on this list and what
it means. I have to tell you, I have never heard of this list before.

Commissioner PETERSON. Senator Grassley, I am going to ask
Dave Blattner to respond specifically to your question. But I just
want to say that as you know the tax collector is not always the
most beloved person in the country; and sometimes our employees
are threatened.

Dave, would you respond?
Mr. BIATTNER. This list is developed and maintained by our

Chief Inspector, who is outside of Operations and is the arm that



ensures proper integrity within the Service as well as maintains
the potentially dangerous taxpayer list.

To get on that list an individual has to do something. Generally
it is threatening an employee. That information is submitted to the
Chief Inspectors Office. It is reviewed, evaluated, and they make
the decision that this person could pose a potential danger to an
IRS employee.

That person is then maintained on that list, and reviewed peri-
odically to be taken off. And if the person is selected for an exam-
ination or the return comes out for a collection action, the file is
designated that, employee, you need to be sensitive to the fact that
this person may have demonstrated past behavior that could prove
to be dangerous.

Senator GRASSLEY. Thank you.
Senator Pyo. How many of these threats do you get? I have

never heard of this list. These are just dangerous taxpayers out of
Des Moines. I knew you hada lot of dangerous people there.
[Laughter. ]

My gosh, this is like a Sears Roebuck catalog. Half of the people
in Des Moines are on here.

Mr. DoLAN. Senator, if I might, as somebody who grew up in Du-
buque and not Des Moines, I know that all the dangerous people
are in Des Moines.

Senator Pi'yon. What do you all drink in the water there in Des
Moines? (Laughter. I

Senator (ARASSIJEY. Well, it has a surplus of farm chemicals in it.
Mr. DOI.AN. If I can be helpful, Senator, we can furnish you the

information in response to your question regarding how many peo-
ple are identified as potentially dangerous. The list that you have
is not a list that is publicly available, and is not a list that is traf-
ficked internally. It is a list that is maintained by the Chief Inspec-
tor and it is maintained under his threshold and under his ground
rules so that it will be carefully used only to detect those instances
where an employee may be in danger.

That is the primary use of the list and it has been set up and
maintained in a way that we think fosters only that use of the in-
formation.

Senator Puzyon. One of our colleagues just returned fiom the So-
viet Union and they took him, he was telling me yesterday at
lunch, they took him to the old KGB building. They said, would you
like to go to any part of this building. He said, sure. They wan-
dered all around, opened up file cabinets, had a translator, and
opened up the drawers and took out files on people and read files
about people who were dangerous and read files on people who
might be threatening and conspiring against the government and
may need to be watched.

I think that is maybe what Senator G'rassley and I are concerned
about here. We get, a little bit, worried about this.

Mr. D(-)IAN. I'o the extent. that we create or contrihul.e to- that ill-
ference, Senator, we would do a grave injustice both fto vo and t)
our internal people. This is used exclusively to protect our employ-
ees, particularly revenue officers, who frequently find themselves in
tremendous exposure todanger.

Senator Ptot. Right.
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Mr. DoLAN. And it was inflamed in the tax protester days when
many revenue officers went unsuspecting to places only to find one
or more armed people in circumstances that were very com-
promising to their physical well-being.

Senator PRYOR. Right.
Mr. DoIAN. That is the exclusive use of that list.
Senator PRroR. Well, we want to protect the revenue officers.

They have a tough, hard job out there. But I think it upsetting for
lists like this to even circulate outside of the Internal Revenue
Service. I have never heard of a list like this.

Mr. BLATrNER. Senator, that list does not circulate within the In-
ternal Revenue Service.

[Additional information follows:J
Internal distribution of the Potentially Dangerous Taxpayer (PI)T) list within the

District or Service Center is at the discretion of the respective Director. IRS employ-
ees have the option of checking the District or Service Center list or contacting the
Regional Inspector for PDT information. Since PDT information is considered tax re-
tur i or return irifonnation, unauthorized disclosure of the information is a violation
of Title 26, United States Code, Section 7213.

While the PDT system is clearly intended for internal IRS use, the only avenue
open for distribution of the P3DT liet outside of the IRS is the Federal-State ex-
chmge agreements which are in accordance with Internal Revenue Code Section
6103(d) (1). States which receive PDT lists (as with all return infornation)are sub-
ject to disclosure restrictions and safeguard reviews by the IRS.

Senator PRYOR. Well, it is certainly right here. It is it. a public
hearing.

Mr. BI,ArTlNER. That concerns me.
Senator PRYOR. Let's see, I do not seeyour name on here.
Mr. BLATTNER. I have never resided in Iowa. Wisconsin, yes.

Iowa, no.
Senator G9ASSiEY. I am going to ask if I could make just one

comment on this.
Senator PRYOR. Go ahead, Senator Grassley.
Senator GRAsSIEY. Obviously, there are problems like you dem-

onstrated. It just seems to me like there are an unusually large
number of people on this list. I would not say that there should not
be some people on a list like that because obviously I have read of
some problems in the Des Moines Register that IRS agents have
had with a family here or there in Iowa.

But I think of it in terms of being a handful of people as opposed
to--you know, I did not count these-but it would look to me like
there would be at least 150 people here.

Mr. BLArrNER. Senator, I would appreciate getting the date of
that list or some way that I could go back and try to look into the
matter,

Senator Gl?.AssrY. The date is Friday, January 18, 1991. I want
to suggest to you, I have not made this public and I will not make
it public. But it is identified as you suggest here. By the way, they
are not-all from Des Moines. It is the Des Moines District. There
are different communities within Iowa.

Commissioner PETERSON. Senator, it might be helpful to you if
we also provided to you the criteria that we use for selecting people
that we consider dangerous. We would be happy to do that.

Senator PRYOR. That would he very helpful, yes.
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On May 9. 1984, as a result of an increase in threats and assaults to Internal
Revenue Service personnel, the Commissioner assigned to the Office of the Chief In-
spector the responsibility of developing a system that would improve the Service's
ability to identify taxpayers who represent a potential danger to IR9l employees car-
rying out their official duties. The Potentially Dangerous Taxpayer (P T)system
was developed and put into effect in October 1984. (Note that in Fiscal Year 1990
and 1991, there were 737 and 726 threat andlor assault cases initiated, respectively.
Currently, there are 7,94 PDTs in the database.)

In order for a taxpayer to be placed in the POT system, he or she must meet one
of the seven criteria used to designate a taxpayer as a PDT. These criteria were de-
veloped by the IRS' Chief Inspector and approved by the Chief Counsel's Office.
These criteria are reported in the Inspection System of Records in the Federal Reg-
ister. In the most recentpublication of the record, in accordance with the Privacy
Act, the Service identifiedthe seven PDT criteria [See 53 Federal Register 6436-
6467 (March 1,1988), as amended by 54 Federal Register 24785 (June 9, 1989)] as
follows:

1. Taxpayers who physically assault an IRS employee.
2. Taxpayers who attempt to intimidate IRS employees with a show of weap-

ons.
3. Taxpayers who make specific threats of bodily harm to IRS employees.
4. Taxpayers who use aimals to threaten or intimidate IRS employees.
5. Taxpayers who have committed the acts set forth in any of the above cri-

teria but whose acts have been directed against employees of other govern-
mental agencies at Federal, State, county, or1ocal levels.

6. Taxpayers who are not classified as POTs through application of the above
criteria but who have demonstrated a clear propensity toward violence through
acts of violent behavior within the 5-year period immediately preceding the time
of classification as potentially dangerous.

7. Persons who are active members in tax protest groups that advocate vio-
lence against IRS employees.

The decision to designate a taxpayer as potentially dangerous is made by the Dis-
trict or Service Center Director having jurisdiction over the locale where the assault
or threat occurred. Inspection also has the authority to make POT designations
based on its own information gathering. Should Inspection disagree with a District
or Service Center Director's POT determination, the matter is presented to the As-
sistant Chief Counsel for resolution. Inspection has the responsibility of inputting
POT designations to the master file, maintaining the database of background infor-
ination to each designation, and reevaluating the status of PDTs every 6 years.

Senator PRYOR. Senator Grassley has talked about the PRO (the
Problem Resolution Officer). Let me ask a question about the PRO.
Do you know of any instances out there-and the District Director
chooses the PRO basically the mini-ombudsman within each office;
is that correct? The District Director?

Mr. DOLAN. Typically, yes. I think it may vary some, Senator.
But typically that District Director is joined by the Regional Prob-
lem Resolution Officer who reports to the Regional Commissioner
and that person is also a party to the selection process.

Senator PRYOR. All right.
Now given that information, do you know of any instances out

there in any office, any Internal Revenue Office in the country,
where the Problem Resolution Officer is also working for the Col-
lection Department or the Collection Office?

Mr. BLATNER. I do not know of any situation in this country
where the Problem Resolution Officer is working for the Collection
Office. There are some people who work for the Problem Resolution
Officer that will work in Collection to try to resolve the issues that
have been brought to that individual's attention that are from col-
lection.

As an ex-District Director, the Problem Resolution Officer in the
District that I worked in was an equal to the Chief of Collection



and provided me advice about problems that were accruing in col-
lection and how to resolve those problems.

Senator PRYOR. If it is true, and we may have one case, and may
have two,--we are going to talk about this-but if that is true this
is an incredible conflict. We are going to be talking about that in
just a moment.

Now let me ask this, if I might, in 1988 the candidate for Presi-
dent, I should say, in 1988, then-Vice President Bush, he supported
the original Taxpayer Bill of Rights. In fact, in a debate-with the
Democratic nominee, Governor Dukakis, Mr. Bush came out and
said he was for the Tax-payer Bill of Rights then pending. Now I
wonder if he would support this now or I wonder if you all are
going to support it.

Senator Breaux read off about 19 provisions that you opposed.
What is going to be the official position here?

Mr. GOIDBERG. Mr. Chairman, there are specific provisions here
that we support. As you know, there are other provisions that we
urged you to enact. There are some provisions we oppose. Our op-
position to those provisions fall into one of several categories. The
opposition can be based on the fact that we can accomplish what
you want to accomplish now without the need for legislation, and
that the government, at least in my judgment will work far better
if' we listen carefully to what you say and just go get the job done
now.

The opposition is therefore not to the approach but to the need
for legislation. There are some instances where the opposition is
based on the fact that the revenue cost would be enormous. There
are others where we simply disagree because we think it will hurt
taxpayers, not help them. But in terms of support for taxpayers'
rights, we are with you.

Senator PRYOR. Mr. Goldberg, this is an age old discussion about
whether we should by administrative decision or by statute, change
the way we operate. It appears to me that when you change an ad-
ministrative rule somehow or another it takes a lot longer for that
to filter down through the system and the process than it does the
law of the land as a statute.

Do you have a comment on that?
Mr. GOLDBERG. Again, Mr. Chairman, I go back to what I said

before. I am quite serious in saying that I think the legislation that
was enacted, the first Bill of Rights, really did contribute materi-
ally to a change in how we view the world, and saying, hey, this
stuff matters.

I think with respect to any specific proposal-if I can just give
you two examples-the Service has now made fundamental
changes in its ruled governing offers in compromise and its proce-
dures governing installment agreements.

In my judgment, those are two of the more fundamental things
we should be doing right now to protect taxpayers and deal with
accounts receivable. I think that the most effective way to assure
that implementation, particularly since I will not be here, is to call
these folks up every 3 months or every 6 months and say, how are
you doing, show us the results, where is the beef. I think that a
naked statute on the books may or may not be effective. I think the



power of your oversight position is the most effective way to
prompt action.

Senator PRYOR. I must say I do not feel real powerful, but I do
feel like we can watch and do a better job of watching the IRS. My
thinking is that I cannot help but go back three or 4 years when
we were doing hearings. Mr. Gibbs was then the IRS Commis-
sioner, a very fine Commissioner. I remember he sort of coined the
phrase, "treating the taxpayer as a customer." I think that is a
verygood concept, although we opposed each other it seems almost
dailyin hearings. But I respected him very much.

But he used to say that the IRS was going to have to close its
doors and stop collecting any taxes if the Taxpayer Bill of Rights
were enacted. That we just would not have an IRS, or be able to
collect any taxes. We would not have any revenue if the Taxpayer
Bill of Rights passed. He did not really say it that bad, but he was
very negative about it.

I find the same negativism here about Taxpayer Bill of Rights 2,
basically which is just to expand on the Taxpayer Bill of Rights 1.
I know that we will have several periods of negotiation about it,
but we really feel strongly about some of these positions.

I was very taken, I must say, Ms. Peterson, with your plea there
in your last paragraph to let's all get together, let's form a new
partnership; and that sounds good. Here we are in Washington,
DC, and it is Friday noon and there are a few of us here who rep-
resent this side of the table and a few who represent your side of
the table, but there are 117,000 IRS employees out there who are
probably not listening to us.

Now how are you going to tell them we are going to form a new
partnership?

Commissioner PETERSON. Well, the first thing I am going to do
when I leave here, Senator, is go back to my office and get on my
telephone and read that last paragraph and some other portions of
my testimony here this morning to 7,000 people. I will ask them
to pass it along to their colleagues and their peers.

Then beyond that I am going to do what I promised you in my
confirmation hearing. I am going to hit the road and I am going
to take this message on the road. I am going out to personally talk
to as many of our employees as I can. We are going to do tele-
conferencing where I speak to our employees. I am going to do ev-
erything I can to communicate our new philosophy and the atti-
tudes of Compliance 2000 to 115,000 people; and with your help we
will make it.

Senator PRYOR. Thank you.
Do you remember a question that I asked you in your con-

firmation hearing in this room a few weeks ago? the question went
something like this: Have you ever in your practice of the law any
small taxpayers?

Commissioner PETERSON. And I think I told you I had rep-
resented hundreds of them.

Senator PRYOR. Yes, and I am very glad of that.
When you go out into the country in addition to talking to those,

fine employees of the IRS, I hope you will also watch some of those
small taxpayers as they come into the IRS office. Fear and trem-
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bling would be I think a proper description of them in many in-
stances.

Commissioner PETERSON. Senator Pryor, you and I have a lot
more in common, I think, than may have been apparent in our dis-
cussion here today because we are thinking alike.

You might be interested to know that I have already asked the
people who handle my schedule to set up town meetings. I am
going out to meet with the taxpayers. I will be inviting them in to
tell the Commissioner what their problems are.

Senator PRYOR. Thank you.
There are two taxpayers who are getting ready to come to the

witness stand right now. I know that you might have a busy sched-
ule. However, I would, if you can, really appreciate it if you would
listen to these two taxpayers. I really hope that you willstay and
listen to them.

Pardon me. Senator Grassley has stepped out of the room. I won-
der if he has further questions. Do you know? He is on the phone
with one of these people on this list from Iowa, I think, is calling
him. [Laughter.]

Senator PRYOR. I am not sure.
You might tell him I am about to excuse our distinguished panel

and call the next panel. I do not want to cut him off.
By the way, Mr. Goldberg, as a parting shot, do you have any

advice for our new Commissioner?
Mr. GOiDBERG. I am so desperate looking for help myself, Mr.

Chairman, I do not have any advice for a soul. [Laughter.]
Senator PiivoR. You know, you should not hire any of her people

because the Internal Revenue Service has still 117,000 employees.
The Commissioner just gets to hire four people; and the rest of
them are sort of career types. So do not go and try to rob any of
her top people because she only gets to hire four.

Commissioner PETERSON. Well, Senator, these career types are
just wonderful though. They are very good people.

Senator PRYoR. I understand that.
Senator Grassley, I am about to dismiss this panel and call the

next panel. I did not know if you had another question.
Senator GRASSLEY. Yes, please.
We have been told that in preliminary interviews with the tax-

payers many agents demand that the taxpayer be present, even
though the law allows them to be represented. The General Ac-
counting Office also reports that many times people are led to be-
lieve in notices that they must attend these interviews. Simple, are
you looking into this to see that the law is abided by?

Mr. BhATTNER. Yes, we are, sir. We have had an extensive train-
ing program for all of our agents and all of our examination man-
agers. We have heard and have evidence of the problem that you
have described. We have taken action to stop it in every case that
we have found.

I think it is more important. though I have to make sure, that
the systems are in place to catch it before it happens. But I ask
you and your colleagues to bring it to my attention at the earliest
opportunity that you see that being the situation.

Senator GItAssiiEY. To me it is simple. So let me ask you, as sim-
ple as just a little notice in every letter or whatever you put out



that you can be represented and you do not need to come if you
want to send a representative.

Mr. BLAIrNER. Our letter does say that. The problem that we
have experienced is that sometimes a different letter is used. What
we are doing is trying to take actions to make sure that does not
happen, sir.

Senator GRASSLEY. According to the GAO and apparently an in-
ternal IRS audit, one-half of the balance due notices contain some
kind of error. Is this being corrected?

Mr. GOLDBERG. Mr. Grassley, I believe that that report reflects
a review that was done approximately three or 4 years ago. Using
that same system analysis, I believe, that the accuracy of cor-
respondence is now pushing 90 percent.

Senator GRASSLEY. You say you believe and I hope you are right.
Would you check it out and verify it?

Mr. GOLDBERG. It is an 85-90 percent range. I do not have the
exact number.

Senator GRASSLEY. But you are certain of that?
Mr. GOLDBERG. We will provide you the exact detail on it, Sen-

ator.
Senator GRASsLEY. Okay.
[The information requested follows:1

Overall IRS notice accuracy is currently at 87 percent. The IRS does not break
down notice accuracy by specific type of correspondence but balance due notices are
among those sampled to determine overall notice accuracy.

Senator GRASSLEY. Apparently when the IRS fills out forms
under Section 6020(b) which gives the IRS authority to fill out tax
returns out-of-date forms are sometimes used. Is this a real prob-
lem or did it only happen to people that we have talked to?

Mr. BLATTNER. I am not aware of us using out-of-date forms on
the 6020(b) procedures, but I would be interested in any informa-
tion that would indicate, in fact, that is occurring. I have not heard
of that until this moment.

Senator GRASSLEY. If I have any more questions, I will submit
them in writing.

Senator PRYOR. Fine. Thank you. We may, the two of us may,
have some questions in writing we will submit.

We want to thank you. We pledge to you that we will work very
carefully, closely with you. We look forward to that continuation of
our mutual effort.

Thank you very, very much.
Commissioner PETERSON. Thank you very much.
Senator PRYOR. We will now call our next anel. Our next panel

consists of two taxpayers. Not taxdodgers, by the way, but tax-
payers. Carol Bettencourt, who is accompanied by Bob Kamman,
who is her counsel; and Stewart Joslin of New Orleans, LA.

We are going to hear now two stories from individual taxpayers.
Carol Bettencourt, I believe now that you live in Raleigh, North
Carolina and most of your travails, I guess, with the IRS started
off in California, then all the way to Arizona, and now are bringing
you to Washington, DC. We want you to know how much we appre-
ciate your being here. We want you to tell your own story. Then
we may have some questions for you or your counsel, Mr. Bob
Kamman.



Bob, am I pronouncing that correctly?
Mr. KAMMAN. Kamman.
Senator PRYOR. Kamman. Thank you very much.
Then we will go to Mr. Joslin.
Ms, Bettencourt, you may go with your statement now.

STATEMENT OF CAROL BETTENCOURT, RALEIGH, NC,
ACCOMPANIED BY BOB KAMMAN, COUNSEL, PHOENIX, AZ

Ms. BETrJENCOURT. My name is Carol Bettencourt. I have come
here today to share a very disturbing story that took place with the
Internal Revenue Service.

The story begins in 1990 after filing returns from both 1988 and
1989 tax years in which I expected refunds totalling $833 due to
me. At that time I was a single working mother of three, receiving
no child support for my children. With little education I was work-
ing as a cook for $4.50 an hour. Also at that time I was attending
night school in hopes of furthering myself and my children's fu-
tures.

The refund-due to me was like winning the lottery. After a very
anticipated wait, what I believed to be my refund check was a no-
tice fiom the IRS stating that they had seized both refunds for a
prior outstanding balance. I was so shocked that I immediately
phoned the number at the top of the letter. I spoke with the gen-
tleman who said he was not at liberty to discuss my case with me.
The only information I was able to obtain was that the debt con-
cern was for the 1983 tax year.

After waiting another couple of weeks I did receive a letter in-
forming me that my ex-husband had failed to claim income for that
year and in addition still owed $3,600 which they intended to col-
lect from me.

My ex-husband and I separated in 1983. Although I allowed him
to claim the children and file a joint return my children and I did
not benefit from his income.

At this point I phoned back the IRS and I explained my situa-
tion. They told me that because my ex-husband and I were still le-
gally married at that time, and since they were unable to locate
him, I was being held responsible for his debt. They did, however,
refer me to their Problem Resolution Officer.

At this point I was almost relieved thinking that somebody would
finally help me. I spoke with a woman fiom the IRS Problem Reso-
lution Office who listened to my story and offered me this advice:
If you do not want to pay us, we can garnish your wages or collect
in any way we can. At that time I was making $4.50 an hour.

After that I received a couple more calls at work harassing me.
At one point the IRS representative told me that if I -were on wel-
fare the IRS could not touch me. Not until E.J. Montini fiom the
Arizona Republic printed my story was I to be spared from what
I felt to be a horrible nightmare.

At that point Bob Kamman read the newspaper article and of-
fered me his services at no charge. Indeed, I must say, my savings
grace. I feel compelled to tell you that the response to the news-
paper articles have been overwhelming. The stacks of letters I have
received from people telling me their own nightmares are so shock-
ing to me. I never thought that an agency of the U.S. Government
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could ever treat honest taxpaying citizens like that: To date the
stories have not stopped.

I would really like to know what type of justice there is in all
this. I sincerely hope that Senator Pryor's proposal here today will
be dealt with swiftly.

Thank you.
Senator PRYOR. Thank you very, very much.
[The prepared statement of Ms. Bettencourt appears in the ap-

pendix.!r
Senator PRYOR. We are going to ask your attorney now, Mr.

Kammnan, to make a comment.

STATEMENT OF BOB KAMMAN, COUNSEL FOR CAROL
BETTENCOURT, PHOENIX, AZ

Mr. KAMMAN. Thank you, Mr. Chairman. My name is Bob
Kamman. I am a lawyer and I am from Phoenix, AZ. I represented
Carol Bettencourt in 1990 when the IRS seized her tax refunds and
told her that she still owed another $3,600.

Carol and I are here today to tell two stories. The first story is
Carol's. What her case shows is that with the help of a newspaper
columnist and an attorney someone might eventually win a tax dis-
pute with IRS. The other story is that perhaps thousands of other
taxpayers with tax problems like Carol's have not been as success-
ful.

I learned of Carol's case through a column by E.J. Montini in the
Arizona Republic, the State's largest newspaper. Because I was fa-
miliar with similar cases in which taxpayers have succeeded, I vol-
unteered to help Carol for no fee.

Generally, there are two actions that can be taken when one ex-
spouse learns that an audit assessment has been proposed or com-
pleted involving unreported income or overstated deductions on a
joint return filed with the other ex-spouse.

One is the innocent spouse rule. But this rule gives the IRS con-
siderable discretion in deciding whether abatement of tax is equi-
table. So since the 1988 tax court decision in the Abless case, the
first alternative to consider is whether IRS mailed the Notice of
Deficiency to the last known address of the ex-spouse from whom
it attempts to collect the tax.

I interviewed Carol and determined that by the time the audit
assessment on the 1983 joint return was made she would have filed
two returns showing a new address. She did not recall receiving
any certified mail from IRS at this new address and in my experi-
ence IRS at that time usually sent only one Notice of Deficiency
and it went to the ex-husband.

Because there was substantial evidence that the 1983 tax was
not collectable from Carol, I filed an Application for Taxpayer As-
sistance Order on IRS Form 911 with the Phoenix District Problem
Resolution Office. I asked that Carol be sent her 1989 refund and
that -no further efforts be made to collect the balance due from her.

In order to receive relief' in the form of a Taxpayer Assistance
Order f-om the Problem Resolution Office, a taxpayer must show
significant hardship. In the Form 911 I pointed out that Carol wasa single, divorced mother of three, who is going to college and

working full-time at a low hourly wage, while not collecting any



child support from the children's father. She needed the money to
pay the family's bills. The Problem Resolution Officer wrote back
that this was not a hardship.

In the Form 911 I also quoted IRS policy statement T-47, which
states that an exaction by the U.S. Government, which is not based
upon law, statutory or otherwise, is a taking of property without
due process of law in violation of the 5th Amendment to the U.S.
Constitution.

I argued that violation of Carol's constitutional rights qualified
as a hardship. The Problem Resolution Officer disagreed.

When it is important to the IRS the agency can retrieve a tax
return in related case file from the Federal Record Center in a
matter of days. In Carol's case they took several weeks. Once it
was established that the Notice of Deficiency had not been mailed
to Carol's address, the Problems Resolution Office caseworker told
me that they would probably abate the tax and issue a refund.

Although the Problem Resolution Office is supposed to be inde-
pendent it relies for much of its work on liaison personnel from
other IRS Divisions. The caseworker initially assigned to Carol's
case was a Collection Division employee. She had to send the case
to an Examination Division employee to make what she called the
final determination.

After another two and a half weeks the Examination Division
had completed its look at Carol's case. They found that, indeed, she
did not owe the tax. Another Problem Resolution caseworker in-
formed me that it could take up to 3 months to correct the IRS
records, but that the refund itself might take less time. It was five
weeks later that Carol received her refund. It had been seized by
the IRS on April 23. The check finally arrived on August 1.

Because IRS saw no hardship Carol waited for more than three
months. Carol's victory was reported by E.J. Montini, the news-
paper columnist, and then the phone calls to my office began. I re-
ceived more than 30 calls from women, and a couple men, with
similar stories. They were divorced. They had filed joint returns
when they were married. And now IRS said they owed money.
Often the first they knew about it was when a refund check was
kept or a final notice before seizure was received.

I wrote a four-page fact sheet advising these callers on how to
determine if they had received a notice of deficiency at their last
known address, when to claim the innocent spouse rule, how to de-
termine if the time limit for IRS collection actions had expired, and
whether as a last resort the taxes were dischargeable in bank-
ruptcy.

Some of them called back to report that mentioning Carol's name
helped them get the attention of IRS and their problem was solved.
Others were not as successful and I took on several of these cases.
My usual fee would he the interest paid by IRS when it refunded
the taxes that were wrongfully collected.

I still receive a call every month or so fr-om a taxpayer oir tax
practitioner with a Carol Bettencourt case. If a colnin in one daily
newspaper in one city can alert so many people that they may be
paying taxes they do not owe. I wonder ow many thousands of'
Americans have not vet ,, 4(' , iuo but s ' l-i: .



Unfortunately, not everyone at IRS reads the newspaper. Six
months after Carol won another client had her wages levied be-
cause a collection representative ignored a letter from me in which
I cited the same law as had helped Carol.

I am sometimes reluctant to seek the help of the Problem Resolu-
tion Office because they have not reacted kindly to my criticism of
its program. In December 1989 I wrote an article for the Op-Ed
page of the Wall Street Journal describing how the local Problem
Resolution Office had botched a case and the IRS Ombudsman here
in Washington had refused to get involved.

The next time I filed a Form 911 the Problem Resolution Officer
took it upon herself to audit rather than assist my client, IRS tax-
payer service personnel were assigned to investigate the case and
the Problem Resolution Office assessed $137 in FICA, Social Secu-
rity tax, which my client's employer had failed to withhold from his
wages 4 years earlier.

When this happened I asked an assistant to the IRS Ombuds-
man here in Washington whether it was common for Problem Reso-
lution Officers to audit returns. "I cannot say that I have not seen
it happen before," she told me. So in offering to help Carol I had
to warn her that she might suffer the same consequences.

Nevertheless, I do not want to speak here today without giving
a balanced evaluation of the Internal Revenue Service. The IRS is
one of the better managed Federal agencies and it has many dedi-
cated and hard-working employees who do their best to give the
taxpayer an even break. I know, I used to be one of them. I worked
in the IRS Taxpayer Service Division for 5 years during the 1970s.

It is not enough, however, for the IRS to do the right thing most
of the time. It should try to act correctly in every case. A good place
to start would be to train IRS personnel in how to recognize cases
in which tax on a joint return may not be collectible from a di-
vorced taxpayer. This information should also be made available in
taxpayer publications.

Finally, procedures should be changed so that when tax is owed
by both ex-spouses collection action can proceed against both of
them even when they live in difference Service Center areas. In
several cases I have represented a client in Arizona whose case is
assigned to the Ogden Service Center when the ex-spouse lives in
California, which is handled by the Fresno Service Center. I have
been told that there is no way for the case to be assigned to IRS
field offices in both States at the same time.

In conclusion, I would like to thank the Committee for the oppor-
tunity to make these remarks. I especially thank Carol for having
the courage to discuss in this public forum many of the private as-
pects of her family and financial situation so that others with the
same problem might find out how to solve it.

Senator PnYoR. Thank you very much, Bob.
tThe prepared statement of Mr. Kamman appears in the appen-

dix.]
Senator PRYOR. Senator Grassley has a plane to catch. You a'll

sure are catching a lot of planes around here today. But anyway,
I know you have to go and you have asked to proceed with ques-
tions. Feel fiee to go forward, Senator Grassley.
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Senator GItss9rEY. Yes. There will not be a question. It was just
a comment based on Ms. Bettencourt's strong evidence that the
problem she stated, and particularly with the Problem Resolution
Office, said it is not necessarily working like it should be. I think
you laid that out very carefully. I am particularly happy that Ms.
Peterson heard that and has stayed to listen to these concerns not
only of Ms. Bettencourt but other witnesses as well.

I think maybe as we lay out a very good record there will be pre-
sented a vei-y good case for changes to be made. I thank you fbr
your consideration, but most importantly for your going above and
beyond the call of duty as a citizen to come here and testify.

Thank you.
Senator PRYOR. Thank you, Senator Grassley.
We appreciate both of your statements. We will have Mr. Joslin's

statement now and then I will have a few questions.
Mr, Joslin? -

STATEMENT OF STEWART JOSLIN, NEW ORLEANS, LA

Mr. JOSLIN. Thank you, Mr. Chairman, and Senator Grassley.
My name is Stewart Joslin and I am fiom Kenner, Louisiana. I
thank you for this opportunity to tell you about my problems with
the Internal Revenue Service and for this chance to ask for your
help.

My problem in a nutshell is that the IRS is holding me liable for
back taxes owed by my former employer. They are doing this to me
in spite of the fact that my former boss, the CEO of the company,
told the IRS that I was in no way responsible for tax liability. They
are doing this to me in spite of the fact that it was I who initiated
all actions that led to the IRS getting any of the money owed by
my former employer.

But maybe I should tell you exactly what happened and when so
you will understand my problem better. In January 1987 I sepa-
rated from the U.S. Army as a senior captain after 14 years of
service. The separation was due to a congressionally mandated re-
duction in officer strength. I found a job with a small computer
company in New Orleans. I was the operations manager for the
company, which involved, among other things, assisting the CEO
and company president in many projects.

The president, who was responsible for dealing with vendors and
for payroll gave me a list of selected vendors that I was sup posed
to take care of. In order to help the company president with ven-
dors I was authorized to sign checks for the company. I was one
of three people authorized to sign checks. The other two were the
company president and the company vice president. The true power
of the company and the real owner was the CEO who was not
among those people authorized to sign company checks.

I should point out that I had authority to pay funds to specific
vendors. I did not have the power to decide which checks to write,
other than for those, and I had no involvement of any kind with
payroll.

At first I only signed payroll checks if the company president and
vice president were not available. However, by the fall of 1987 I
started signing payroll checks on a routine basis. At that time the
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company's bookkeeper told me the company was way behind in
paying its withholding tax liability.

I was concerned that the company was not paying the taxes and
I talked to the CEO about it. He told me a big contract was ex-
p ected. He said that the proceeds of that contract would cover the
ability by the end of the year. He and I had become very close
friends, so I trusted him and believed him. This was October 1987.
By year's end, there still had been no payment of the withholding
tax liability. The contract was completed, but the profits never ma-
terialized.

In January 1988 I convinced the CEO that we needed to have
what I called an organizational effectiveness meeting. At this meet-
ing I informed all company supervisory personnel about the tax
problem. All those present understood the need to pay those taxes.
They were visably upset to hear about the problem.

Together we convinced the CEO that the taxes had to be paid.
He said that the entire amount due would be available by May
1988. But May came and went and the taxes still were not paid.

Finally, I got so concerned that I asked our CPA during the first
week of June 1988 to contact the Internal Revenue Service. When
I informed the CEO that we had requested a ineetiiig with the IRS
he said he understood that we had a problem and that we needed
to talk to the IRS about solving it.

In July 1988 I met with an IRS investigator who threatened to
hold me responsible for failure to pay the delinquent taxes. The in-
vestigator then asked to talk to al lthe principals of the company.
I arranged for a meeting in August 1988. The CEO, president, vice
president and I attended the meeting.

The other three were principals of the company. Even though I
was not a principal, I attended the meeting as a potentially respon-
sible party. At that meeting the CEO took full responsibility for the
tax debt. He told the IRS investigator that neither the president,
nor the vice president, were responsible and that I only sent checks
to where I was told to send them.

He laid out a schedule for payment of the liability and told the
IRS investigator that the company would be sold. The IRS inves-
tigator accepted the CEO's statement, including his claim that the
president and vice president were not involved. However, for some
reason I was still on the hook, even though fiom that point on all
communications on tax liability were between the CEO and the
IRS investigator.

At this point the CEO arranged for some funds to be paid to the
IRS. In the presence of the IRS investigator he directed me to pre-
pare checks since I was the one on the signature card and he was
not. I did so and he gave them directly to the investigator.

In November 1988 the IRS sent me a bill for $120,000 worth of
the employer's liability.

Senator PRYOR. Now wait. That was a personal bill?
Mr. JOSLIN. That was a final notice with intent to Levy, sir.
Senator PYOt. To you personally?
Mr. JOSIAN. To me personally, yes, sir.
Senator PizYoR. Not to the company for which you were working?
Mr. JOSIIN. No, sir; to my home address, sir.
Senator PRYoR. All right, sir. Thank you.



77

Mr. JOSLIN. I guess the IRS investigator's threat to hold me lia-
ble were to be taken seriously. In November 1988 the CEO got
$30,000 to pay to the IRS. I called the investigator who told me to
send the $30,000 to the Internal Revenue Service's Dallas office. I
did so. The Dallas office applied the funds to other taxes owed by
the company which I was not aware of and no amount of arguing
has convinced them to apply that money to the delinquent account
for withholding.

In December of 1988 negotiations began for the sale of the com-
pany and part of that agreement was that the buyer would assume
responsibility for part of the tax debt, about $35,000. The buyer of
the company would pay the $35,000 directly to the IRS. However,
the sale of that company never occurred.

Also in December 1.988 I heard the CEO inform the Internal Rev-
enue Set-vice investigator that the proceeds fion the company's
new computer installation contract with a bank would be used to
retire the tax debt. The computer installation job was scheduled to
be completed in March of 1989. The IRS investigator accepted that.

However, by February of 1989 the bank had changed the comple-
tion date for the computer installation job, first to June of 1989,
then t4_D.ecember of 1989. In the meantime the IRS put a lien on
my home because of the unpaid tax bill; and in June, 1989 the coin-
pany was purchased.

Once the company was sold responsibility for the completion of
that computer installation project was transferred to the new coin-

any. The CEO told me that the profits from that contract would
e used to pay the tax debt owed by the old company. Both the

CEO and I went to work for the company that took over the instal-
lation project.

In June of 1989, after sale of the company, the CEO showed me
a cashier's check for $10,000 and told me that he was on his way
to the IRS to make payment. In August of 1989 I found out from
the CEO that he instead had the bank remake the check and used
the money to pay debts of another of his companies. He said the
VlS would wait for its money.

At this point I retained a lawyer. In November of' 1989 the CEO
was fired by our new employer. I was not. In fact, our new em-
ployer temporarily placed me in the position the CEO had held and
I held that position until the company found a replacement. The
CEO blamed me for his firing.

You can guess now why I am at my wit's end. Senator Pryor, I
have tried to get those taxes paid since the fall of 1987. I inforined
the whole company of the problem in February 1988. I brought the
IRS in in August of 1988. My persistence did get the IRS some
money. I did what I thought a reasonable man would do.

In June 1990 my lawyer and I met with a new IRS agent. He
was the appeals agent, sir. I gave him all this information. Almost
a year later, in May 1991, he called my lawyer to say that we had
ten days to provide any additional information but he thought the
IRS would probably hold me liable for the company's tax debt, in-
cluding 1 year, 1986, when I was still in the Army and had not yet
even started working for the company.

My lawyer asked the agent if he had spoken with the first IRS
investigator. He said no. But that speaking to her would probably
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not change anything even if the first IRS investigator confirmed
the CEO's admission of sole responsibility for tax liability. The sec-
ond IRS agent thought the CEO's statement was probably simple
boastfidness anyway.

The CEO, president, vice president and bookkeeper are all either
related or best friends from childhood. However, I provided a state-
ment from tie only impartial person in the whole scenario, the
president of the old company's bank who said that in his opinion
I was an adviser to the CEO and that, in fact, all decisionmaking
was done by the CEO.

To add salt to the wound, the IRS investigation of the CEO is
now on hold for some reason I do not know. And to my knowledge
the company president and vice president are not even being inves-
tigated by the IRS. Can you imagine that?

The CEO's remarks in that interview with the first IRS inves-
tigator allowed the company president and vice president to walk
away, but that statement was considered a boastful comment as it
applied to me.

Senator Pryor, I need your help. I was in the Army for 14years.
I am in tile Reserves now. I helped plan Dessert Shield andDes-
sert Storm. I planned the redeployment of our Reserves to the U.S.
frome Dessert Storm, but I have never been subjected to anything
like this.

I have asked my Congressman, Represen)tative Bob Livingston,
for help. He helped all he could and I thank him very much for
that. In fact, it is his impetus that brought me to you, sir.

We have answered ever question asked by the IRS. We have
provided every document tey have requested. No matter what we
do my lawyer and I seem to have no effect on the Internal Revenue
Service. It seems that nothing we can do, short of going to court,
will move the IRS.

Sir, this is not right. I cannot afford the legal expense of going
to court. My legal expenses are already more than $10,000. I am
not responsible for this debt. I had no control over my employer's
decisions not to pay those taxes. I tried everything I could to get
the company to pay its tax debt and because of me the IRS got at
least some of the money. I have done my best. Please help me and
my family.

Thank you.
Senator PRYOR. Mr. Joslin, thank you.
[The prepared statement of Mr. Joslin appears in the appendix.J
Senator PRYOR. Mr. Joslin, when I first heard about your case I

did not believe it. I said, no, no, this did not happen; this could not
happen and someone is missing a link in here. But evidently it did
happen. I have reinvestigated this case and our staff has.

Question. Let me see if I can stunmarize this. You worked for a
company. You were not an officer of this company; is that connect?

Mr. JOSi IN. That's correct, sir.
Senator PRYo)R. Were you a stockholder of the company?
Mr. JOSLIN. No. sir.
Senator PRYoR. Were you a bookkeeper or an accountant?
Mr. JOSIN. No, sir. When I came to work for the company my

responsibility was to streamline some of the administrative proc-
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esses. It was my job to get the JTPA (the Joint Training Partner-
shin Act) program on track with the company.

Senator PRYOR. Were you in the decision making strata of the
company? I mean did you set policy for the company?

Mr. JosLIN. In some cases, yes, Idid, sir.
Senator PRYOR. Yes.
But it was basically, if I know the facts of your case sufficiently,

I think it was you that went to the CPA for the company and the
others and said, we owe a lot of taxes and we have to go to the
Internal Revenue Service. Is this not correct?

Mr. JOSLIN. Initially, sir, when I found out about the large sum-
I did not even know the total amount until I got with the CPA-
and I went to the CEO and the other officers of the organization.
I also discussed it with the banker and other supervisors through-
out the organization. It was a very small company.

We talked about it at length. Finally, when nothing was resolved
I did go to the CPA and asked him to please contact the Internal
Revenue Service.

Senator PRYOR. All right.
When did you start working for this company?
Mr. JOSLIN. January 1987.
Senator PRYOR. When you went to work for the company, did

they already owe taxes?
Mr. JoslAN. To the best of my knowledge, yes, they did, sir.
Senator PRYOR. So there was a tax debt when you went to work?
Mr. Jost~mi. Yes, sir.
Senator PRYOR. And so you assumed their tax debt?
Mr. JOSLIN. Well, initially that was the case. But I proved with

reasonable substantiation that I was still in the Army during that
original tax debt and did not even know I was getting out of the
Arny at the time that original debt was assumed.

Senator PRYOR. What is the reason that the IRS says that they
are charging you these taxes of a company that you were not an
officer in, andyou did not own any stock? How do they say that
you are responsible for the debt?

Mr. JOSLIN. I signed checks. I paid vendors and I was on the sig-
nature card.

Senator PRYOR. On the signature card?
Mr. JOSLIN. Yes, sir.
Senator PRYOR. What is the debt that is owed allegedly to the

IRS?
Mr. JosiFN. When I finished my appeal some of the debt for the

1986 and the first quarter of 1987 was abated. It turned out to be
at the time of assessment $69,500. Today it is-that was in inci-
dentally June of 1991-$69,500. Today it is closer to $95,000.

Senator PRYOR. Is that because of inte-rest and penalties that
were being stacked on as the clock runs?

Mr. JOSLIN. Interest and penalties, yes, sir. As I sit here, sir. it
continues to build up.

- Senator PRYOR. Yes.
And your legal fees have been $10,000 thus far; is that correct?
Mr. JOSI.IN. Well, yes. sir. My attorney at the time, right after

the appeal was denied sent me a letter with his final bill and said
perhaps you need to take this pro se.
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We have attempted to look at your case. We-look at each of these

cases not only with a human's face on them and a human's prob-
lems, but also we try to dissect each case, like yours and Ms.
Bettencourt's, and we certainly make a case study. Here are the
problems that this particular case presents and then we try to re-
spond with legislation trying to rectify not only the problem that
is existing now but future problems so our citizens will not get in
the same trouble.

We have in the Taxpayer Bill of Rights a 30-day automatic ap-
peal, whereby the taxpayer can go and appeal an assessment of a
tax liability. Would that have helped you or not?

Mr. JOSIJN. When I first received the Notice of Intent to Levy I
sent a letter. I had been given a period of time to write an appeal
letter and I sent a letter, not being an attorney, I sent a letter say-
ing, I do not owe this and here is why. They sent me a response
saying, I am sorry that did not satisfy the requirements of the
legalese that had to be in the letter. It was not in the right format.
It did not cite specific regulations. It did not respond to regulations
infinitum. It went on and on and on and on.

So my appeal was initially denied primarily because my letter
denying responsibility was discounted offhand. Finally though,
after I retained my attorney the Internal Revenue Service was gra-
cious enough to go ahead and accept my appeal back through the
original period. So I was able to appeal the whole time, the whole
event.

Senator Piaon. But you are still today being held liable for this
debt?

Mr. Jr L1N. My appeal was denied in June; and yes, today, I am
still liable.

Senator PRYOR. How many employees did this company have?
Mr. JOSLIN. At one time it had 20 people, sir.
Senator PRYoR. Twenty people?
Mr. JOSLIN. Yes, sir.
Senator PRYoR. So it was.a small business?
Mr. JOSLIN. Yes, sir.
Senator PRYoR. What had you done before that? You had been

14 years in the U.S. Army?
Mr. JOSIfN. Yes, sir.
Senator PiRO. Were you a participant in Dessert Storm? Did

you actually go there?
Mr. JOSIAN. No, sir. My participation was part of the planning

and part of the force development later on as a Reservist.
Senator PRyoR. Let me ask you one more in this series of ques-

tions.
Mr. JOSIN. Yes, sir.
Senator PinoRi. Did you get any sympathy within the IRS? I

mean, did anyone ever say, well, Mr. Joslin, I think that you are
right and I am trying to convince my superior.

Mr. JUSIAN. I have had five IRS agents involved, one kind of an
agent or another involved, since this thing started and it would be
very difficult for me to categorize any one of those people.

I did talk to the Ombudsman. Problem Resolutions Officer, in
New Orleans. Basically, the results of the appeal were repeated to



me by the Ombudsman and that basically was the response thai
I got from that individual.

I can characterize the individuals by saying that they were sin-
gle-sighted in their attempt to get their money or to get the govern-
ment's money and I understand that.

Senator PRYOR. Ms. Bettencourt, let me ask you a question along
the same lines. You dealt with several IRS employees during the
lona course of these events. Is this correct?

Ms. BETTENCOURT. Yes.
Senator PRYOR..Now did you have any of the employees ask you

about your hardship situation-one, that you had three children;
t"vo, that your husband was nowhere to be found; three, that you
made $4.50 an hour; and four, that you could not pay a $4,000 debt
to the IRS? Did you have any concern expressed to you by any em-
ployee of the Internal Revenue Service like that?

Ms. BETTENCOURT. None whatsoever.
Senator PRYOR. What was the attitude that you ran up against?
Ms. BEI'ENCOURT. The attitude I encountered from the Problem

Resolution Officer that I spoke to was a woman. When I explained
my case to her, I thought that perhaps her being a woman would
help. Indeed, she was very cold. She acted like a collection agent
as far as I was concerned. She wanted to know when I was going
to pay the money that was owed to the IRS, how I was going to
pay it. When I explained the situation to her, she just said that
was not their problem. That was her response. Very -old.

Senator PRYOR. What would you had done had you not run into
your attorney, Mr. Kamman, whb took your case without a fee?
What would have happened to you?

Ms. BETTENCOURT. Well, I imagine I would become another sta-
tistic. Unfortunately, there is a lot of people out there that do not
have the opportunity to be in here in Washington today to speak
out. I know that for a fact from the letters that people I talk to
every day, even now, that are in the same situation that are intimi-
dated by this Agency. There is just not enough Bob Kammans in
the world to go around.

Senator PRYOR. You were not only working two jobs as I under-
stand you were also going to night school and trying to further
your education; is this correct?

Ms. BETTENCOURT. Yes, Senator.
Senator PiYoR. All right.
Did You find that after you hired an attorney that the IRS then

startedpaying more attention to you?
Ms. BE'TENCOURT. Oh, indeed. '
Senator PRYOR. Mr. Kamman, let me ask you something. We get

letters all thf time fiom people out there in the country and many
times we do not know what to do about them. I have a sense that
most of the letters we get are from women who are either divorced
or separated and who suddenly find themselves as sort of a victim.
They are the prey of the Internal Revenue Service. Now am I
wrong? What do you think?

Mr. KAMMAN. There are a lot of men who are victims also. But
in cases like Carol's involving joint returns and divorce, it turns
out more often than not that it is the ex-wife who can be found.
As Carol's story illustrates, there are a lot of ex-husbands who are
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avoiding paying their child support obligation. They are not letting
anybody k now their address. They have stopped filing tax returns.
They are working for cash under the table sometimes. They may
have substantial incomes.

But it is hard for IRS to find the ex-husband. It is easiest to find
the ex-wife. So it is the women who wind up being pursued for
taxes owed on a joint return, even when all of the income or most
of it was earned by the ex-husband.

Senator PRYOR. Ms. Bettencourt, is it true that you were told
that you would be better off just going on welfare?

Ms. BETTENCOURT. That is correct.
Senator PRYOR. How was that told to you?
Ms. BE'rrENCOURT. At one point the woman from the Problem

Resolution Office called me at work and explained to me that my
wages could be garnished. I got very upset and tried to explain to
her what was going on.

I don't know if I can
Senator PRYoR. What sort of an attitude did you get fiom her?

What did you face there? Was there any sympathy?
Ms. BETTENCOURT. None.
Senator PRYoR. Did they threaten to seize your property?
Ms. BEIrENCOURT. Well, she told me that and I said I did not

have anything. They said that they could either take my real prop-
erty--her bottom line was that if I were on welfare the Internal
Revenue Service could not touch me, which I thought was a real
inspiration for single women.

Senator PRYOR. Mr. Kainman, I have one more question, I be-
lieve. We are going to call our final panel in just a moment. In your
experience, what about the PRO's? You deal with the PRO's. What
caliber of person are we looking at generally? We have heard some
allegations that they are also working for the collection division in
some instances. Is it true?

Mr. I(AKMMAN. The Problem Resolution Officers themselves may
hold that job title exclusively and they have, depending on the size
of the Districts, one or more staff members who work only on prob-
lem resolution. But at least in the Phoenix District--and again the
IRS, th6 Commissioner's statement this morning refers to the IRS
as having a decentralized administration. The IRS administration
is about as decentralized as the Soviet Union is these days.

We are looking at different ways of doing things, widely different
ways of doing things in different Districts. But at least in Phoenix,
there are a lot of the problem resolution work is farmed out to peo-
ple whose regular job is in the operating divisions. They may work
for a month or two on problem resolutions cases. But where they
came from was audit and collection work. And where they go back
to is audit and collection work and they bring their attitudes with
them and go back not having them changed.

Senator Puyon. Well, in two instances, December and now again
in February, we have had outstanding members of the Bar who
have come before this Committee with their clients, who have
taken their client's case against the Internal Revenue Service with-
out fee, without charge. I want to thank you very, very much on
behalf of not only Ms. Bettencourt but probably thousands and
thousands of taxpayers out there.
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to express our appreciation adequately to you and other members
of the Bar who take these cases. We are very, very indebted.

Mr. Joslin, you have made a plea to us, a plea for help in your,
case. I do not know if I can help you, but I am going to do every-
thing that I can.

I was glad that the new Commissioner of the Internal Revenue
Service sat there while you and Ms. Bettencourt told your story be-
cause often times citizens do not get to tell their story to the Con-
missioner of the Internal Revenue Service, but you are both in a
rare situation today and you got to tell her your story. And we sat
here and made them listen to you, so maybe they will see what is
happening out there in these IRS offices.

We want to thank the three of you very, very much. I am going
to excuse this panel.

Now we will call our last panel. We are going to take a three-
minute break. If our next panel would please come forward.

[Whereupon, the hearing recessed at 12:20 p.m. and resumed at
12:22 p.m.]

Senator PRYOR. Ladies and gentlemen, we will now reconvene.
We have our final panel consisting of Mr. Larry Coble of Trophy
Arts Co. in Fort Worth, "IX and also the president of the National
Association of Private Enterprise, accompanied by Mr. Jeff Trinca,
the counsel for the National Association of Private Enterprise; we
also have on our panel Mr. Charlie Jones, vice president of oper-
ations, accompanied by Laurie Conner, collection representation
manager, TAX 1, Atlanta, GA. These are former IRS employees
who formed an association called TAX 1. We will find that interest-
ing testimony. Mr. Harvey Shulman is a member of this panel, gen-
eral counsel, National Association of Computer Consultant Busi-
nesses, Washington, DC.

Mr. Coble, we will take your statement first if we could.

STATEMENT OF LARRY COBLE, PROPRIETOR, TROPHY ARTS,
FORT WORTH, TX, AND PRESIDENT, NATIONAL ASSOCIATION
OF PRIVATE ENTERPRISE, ACCOMPANIED BY JEFF TRINCA,
COUNSEL, NATIONAL ASSOCIATION OF PRIVATE ENTER-
PRISE, WASHINGTON, DC

Mr. COBLE. Mr. Chairman, I would like to thank you for this op-
portunity to testify today on the Taxpayer Bill of Rights 2 on behalf
of the 70,000 members that we have in NAPE. And NAPE is an
acronym for National Association of Private Enterprise. The Asso-
ciation is made up of businesses with ten or fewer employees. We
really try to represent the small business iti America. I think I
qualiffy as President with 21 years in business and 6 employees.

NAPE's mission is to provide these small businesses with guid-
ance and support to face the challenges,* of ownership and to act as
a strong voice for our members with their elected otlicials.

I would like to express a special thanks to you, Mr. Chairman,
and Senator Grassley, and Senator Reid fbr the work you have
done for the small business taxpayers. Without your efforts the
first Taxpayer Bill of Rights would not have passed, I congratulate
you on your willingness to continue your hard work on this very
important subject.
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The Taxpayer Bill of Rights 2 is a host of helpful provisions and
will provide relief to businesses with ten or fewer employees. Be-
cause of time constraints I will concentrate on three problems and
discuss briefly how this new legislation will benefit Americans in
small business,

Number one, small businesses do not have the resources to de-
fend themselves against unfair actions of a large bureaucracy with
over 100,000 employees that we have heard here today, with the
limitless powers over property and finance. The IRS uses this im-
balance of power and resources to get unfair settlements and con-
cessions from small businesses.

When faced with the tax claim or a few hundred dollars in pen-
alty, or possibly thousands of dollars in professional fees, most
ow~lers just make a simple economic decision and pay the claim
without a fight.

In other instances our members have no choice but to fight be-
cause their very existence really depends on the IRS's actions,

Now, our" membership realizes the importance of collecting taxes.
But, it is important to keep in mind that the consequences that the
erroneous IRS actions can have on a small business. They can seize
your property. They can fi'eeze your accounts. They can literally
stop a business in its tracks. The problem is that we have no third
party review.

Taxpayer Bill of Rights 2 has a number of excellent provisions
to establish a better balance between the small business and the
IRS. First, we believe that a strong, independent advocate for small
business taxpayers will have a profound effect on the ability of
small businesses to get a fair shake from the IRS.

The changes in the new Taxpayer Bill of Rights increases the
taxpayer advocates ability to be active on the part of small busi-
ness. Small business will finally have someone in their corner when
they enter the ring with the IRS.

I would also like to commend you for equalizing the tax treat-
ment of' professional costs of corporations and sole proprietorships,
as many of our members operate as family farms or sole owners
and do not have the opportunity to deduct the cost of defending
themselves against the IRS.

Small businesses survive only by maintaining flawless credit rat-
intgs, If there is a stain on that record, banks will not loan, vendors
will start demanding COD payments, and lenders will call in any
lines of credit. The worst credit stain a small business can get is
an IRS lien. Creditors are too aware in case of default that the IRS
is standing at the f'ont of the line for collections. They are also
very aware of the IRS's unlimited ability to fi-eeze bank accounts
and to seize valuable equipment.

T'he new Taxpayer Bill of Rights takes great steps to solve this
problem by requiring the IRS to notify credit reporting agencies
when a lien is incorrect. This rule will prevent thousands of small
businesses fr-om going under.,

Thirdly, if a small business is to comply with government notices
they have to be able to understand what the government wants.
The IRS sends millions of incomprehensible forms every year. Most
forms seem to be designed to obctirP both the problern and bow
to , e J ;' !.



If I could say one thing to the IRS, I would say busy business
people cannot comply with all these IRS notices unless they know
why they received them and what they owe, Most notices arrive
with only a reference to some Internal Revenue Code section for an
explanation and a dollar amount.

The new Taxpayer Bill of Rights would save both the IRS and
taxpayers time and money. It would speed up compliance and it
would be positive for everyone. I can only hope that the IRS would
choose to comply this time around. As this panel knows, the first
Taxpayer Bill of Rights contained a similar provision but the IRS
chose to ignore it.

In closing, I would again like to thank the Subcommittee for giv-
ing us the opportunity to speak today. I urge Congress to enact the
Taxpayer Bill of Rights 2 as quickly as possible. It will serve the
Davids of the small business a sling shot to use against the Goliath
IRS.

Thank you.
Senator PRYOR. Mr. Coble, thank you very much. Thank you for

your very, very fine statement.
[The prepared statement of Mr. Coble appears in the appendix.]
Senator PRYOR. I am going to call on Mr. Charlie Jones now. I

believe this organization is TAX 1. Tell us about this, Mr. Jones.

STATEMENT OF CHARLIE JONES, VICE PRESIDENT-OPER-
ATIONS, ACCOMPANIED BY LAURIE CONNER, COLLECTION
REPRESENTATION MANAGER, TAX 1, ATIANTA, GA

Mr. ,JONES. Thank you for inviting us here today, Mr. Chairman.
I am here with some uncertainty of enmotion today, but with no un-
certainty of resolve and commitment to T2.

I would hasten to add that much of my support is philosophical
as opposed to practical because my discipline is in the collection
function where I spent 28 of my 33 years.

Senator PRYOR. Now you were with the Internal Revenue Service
for how many years?

Mr. JONES. Thirty-three years, yes, sir.
Senator PRYOR. When did you leave the Internal Revenue Serv.

ice?
Mr. JONES. In 1988.
Senator PiJnYo. So you left the Internal l,,venue Service about

the time we were trying to pass the Taxpayem Bill of Rights 1.
Mr. JONES. I might add that I was diametrically opposed to you

at that time, sir.
Senator PYOi. Yes, sir.
Mr. JONES. I was on the inside looking out.
Senator PRYOR. Well necessity sometimes i, the mother of friend-

ship.
Mr. JONES. Absolutely.
Senator PRiowi. Thank you.
Mr. J(NES. I am accompanied by Laurie Co:nner. I want to make

that clear before we go any further.
Senator PlYtm. Thank you for bringing her.
Mr. JONES. She is a member of owr organization and is in the col-

lection representation side of the house.
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I do not know how much of my statement you want me to read.
It is rather lengthy. If you would like to-

Senator PUYOR. I would prefer, if you do not mind, for us to just
put it in the record.

[The prepared statement of Mr. Jones appears in the appendix.1
Mr. JONtEs. All right.
Senator PNyoi. Just tell us in your own heart what you would

like to say.
Mr. Jo.N,s. There are some things that are very heavy on my

mind. That is why I have some uncertainty of emotion today. I am
kind of straddling the fence in that regard, but never in terms of
what needs to be done in terms of rights for the taxpayer.

Some of what I say today I said when I was inside the organiza-
tion. I said it with what I thought was a purity of heart then; it
is with a purity of heart now I say the same things.

I think one of the things that needs to be done inside the organi-
zation now that is very important is there is a dire need of some
modification in the organizational culture, particularly in the col-
lection function.

Going back to 1956 when I came to IRS you were rewarded for
making seizures and taking enforcement actions. You were evalu-
ated in that regard. My, first promotion was based on the number
of'seizures I had made.

Fortunately today people are not evaluated that way in a formal
way. The problem is that the infrinal evaluation and promotion

l)(icy is still at work as it always is in almost any work environ-
meiit. 'I'llings are not. written down hut people remember things
that are done. Making a seizure is one of the things that has to
be done in the collection function. Even today, it is part of the ma-
turing pri(cess. You have to be able to take distraint action.

When you make that first seizure that is the day you come of age
and yo l)ecme somewhat taller in the eyes of your peers. That
needs to )be changed. That is a tough job. I do not know exactly how
to go albut it. I tried it fir many years and failed.

Moving to Section 6020(b) which has been alluded to many times
here today, my problem with that is--and I also want to-emphasize
that I only see the bad things where I am working now; I (o not
see lhe go o things that IRS does.

Senator PJY ( ,). There are some good people with the IRS.
MIr. J()NEs. Absolutely. I want to say that when I came here this

mr1,1n g I saw a lot, of', (d1 fien(ls. When I leave here today I hope
they will still be my friends.

Senator Pnw'on. Well, (10 they cmsider you friend (o fbe now?
Mr. ,JONES. I do not know. I (1o see that most of them have left

so I do have the rest. (of the day as a reprieve.
Section 6020(b) I think gives the opportunity to IRS for somne

very arbitrarv and h urt.ful actions. It also) p'()duces a lot o)f' reve-
uIe--I have to say that as well-fi)r the people who absolutely will

niot file.
The ()nes that. we have encounrtered that cause a real )roblem are

those wh-ere the taxpayer has moved around a good I it and the
statut(ry notice, the mnderlyring document for making the assess-
mnient, goes to the last, known address and then the assessment is
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made. That person maybe has moved three times since that statu-
tory notice went out. But it is the last address that IRS had.

Now collection comes on the scene and they have to track this
person down. The first thing that becomes very obvious is that the
taxpayer has no knowledge of what is going on. I think there is a
very significant need to put a notice in those notices going out fully
explaining to that taxpayer after it gets into the collection stream
what hashappened and what his appeal rights are now.

In fact, there are no appeal rights because this thing has gone
through the statutory notice. But administratively there has to be
a way, and there is-IRS provides a way for that-in many in-
stances; in some instances they do not. They open it up administra-
tively and look at it and do the right thing if they are approached
in the right way. But it is an accident that does not need to hap-
pen. I think IRS can do something about that.

The automated collection system. I was there when we put this
thing in place. I have a transcript of the first call that was ever
made from an automated call system. It was our test site in Indi-
anapolis.

Senator PRYOR. Go ahead and tell this instance if you would.
Mr. JONES. I will not get into that particular instance. The prob-

lem with ACS is that it isolates itself from the taxpayers. You can-
not get to people to talk with them about the problem eyeball-to-
eyeball when the account is in the ACS system. There needs to be
some way to break that barrier down. There is a difficulty on the
part of taxpayers trying to get at IRS if they cannot find someone
that that particular account is assigned to. There has to be a credit
apparently going to that person that is working the case.

So people are either unwilling-I guess unwilling is the right
word--to sit down and provide a service to taxpayers. That is what
it all comes down to, a service to taxpayers.

Senator PRYop. We get letters all the time that says, "Dear Sen-
ator Pryor, would you please put me in touch with a human being
in the Internal Revenue Service."

Mr. JONES. Amen.
Senator PRYOR. I think that is a lot of it right there. They talk

to machines and computers and everything else.
Go ahead and make another statement if you would like, quickly,

if you do not mind and then I am going to ask our final witness
to make a statement and then we will have a few questions.

Mr. JONES. Okay.
I will make one statement about the power of attorney and the

representation that has been alluded to earlier today. I do not find
any particular problem with the revenue agents as they do give the
power of attorney its proper respect. Our problem is dealing with
revenue officers in the Collection Division and having them afford
the power of attorney its proper respect. There seems to be a sort
of rigidity that comes into play when they find out we are rep-
resenting the taxpayer, and we have the power of attorney, and
there is an insistence that the taxpayer come with us. I just do not
think they read that section of the Code that tells what is going
on here.

Senator PRYOR. I want to come back and ask you about that in
a moment.



Mr, JONES. All right.
Senator PRYOR. Mr. Shulman, if you would make your statement

now we would appreciate it.
Mr. SHULMAN. Thank you, Senator.
Senator PRYOR. You may summarize that statement or you may

read it if it does not go over five minutes.
Mr. SHULMAN. I have a long statement.
Senator PRYOR, All right, sir, thank you.
Mr. SHULMAN. This is a summary.

STATEMENT OF HARVEY J. SHULMAN, GENERAL COUNSEL,
NATIONAL ASSOCIATION OF COMPUTER CONSULTANT BUSI.
NESSES, WASHINGTON, DC
Mr. SHULMAN. Senator, imagine--and this is not imagination, it

is real-yourself being a small business owner in a situation which
many of our members have called "legalized extortion," "terror tac-
tics" or the "IRS employment tax audit from hell".

It is going on-less than 25 miles from here, Senator, in Mary-
land, and as far away as Los Angles, and in places like Ohio, New
Jersey and New Hampshire. What I am going to say is not based
on speculation or rumor. I have been at the side of clients during
employment tax exams and have seen first hand many of the situa-
tions I will speak about.

Therefore, it is clear that what you are doing with T2 is not only
necessary, but should be further expanded to deal with problems
caused in the employment tax area. Although the situations I have
described have hit the technical services industry with greater im-
pact than other industries because of the discrimination against
our industry due to Section 1706 of the 1986 Tax Reform Act, these
situations are occurring in many other industries-such as nursing
and construction, two that I am very familiar with in addition to
the computer industry.

Here is more of what I would like you to imagine, Senator, and
it is also a real situation occurring over and over again: Several

ears ago with virtually no money you became a self-employed
usiness person in the computer industry and after many years you

built up many clients and began subcontracting out work on var-
ious projects where it was appropriate to do so.

You also hired long-term employees and gave them all the "bells
and whistles" of benefits. Today you have a $3 million business
with several employees-and maybe 25 subcontractors who work
on individual particular projects and who leave you when the
project is over.Then 1 day about a year and a half ago the IRS walked in and
began an employment tax audit. They wanted to check whether the
reimbursed business expenses and fringe benefits you gave you em-
ployees should be recategoized as taxable 'wages. They wanted to
check out a loan that your small business made to you in order to
ensure it was not taxable wages. And they wanted to examine the
status of your subcontractors that you use to make sure that they
are not employees for which you owe additional employment taxes.

What didt he IRS do when it knocked on your door? Well, the
first thing it did, Senator, is it asked to see all of your books and
records and it learned the name of every single subcontractor you
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have done business with, and every single one of your customers.
Then you know what' it did, Senator? It contacted virtually every
single one of those contractors and customers and probed them in
detail about their relationships with you.

I have attached as Exhibit A to my summary a letter that sub-
contractors got from the IRS insisting that they be present at the
IRS offices here in Maryland and present their personal tax re-
turns, all of their client lists, all of their vendor lists. These persons
were not being audited. These were the subcontractor providing
services to someone else who was being audited.

The auditors then show up at people s doors and demand to see
them and interview them on the spot. And your subcontractors say
to you, Mr. Pryor, "what are you doing wrong? I mean the IRS is
asking me why I am doing business with you." Senator, imagine
that the same thing happens to your customers, that the IRS
knocks on the doors of all of your customers and asks them ques-
tions about doing business with you.

Now, Senator;-atso-4ni* gine that the IRS tells-as it did in Ex-
hibit B--you that they have looked at the personal tax returns of
all of your subcontractors-and they believe that based on the sub-
contractors personal tax returns, those subcontractors are really
your employees and that your business is going to owe about a
quarter of a million dollars in employment taxes.

But when you ask to see those same tax returns that the IRS
says contains information that it is using against you to make an
assessment, the IRS says they cannot show you those returns.
Then imagine, Senator, that several months later you found out
that what the auditor says was in those returns is either false, mis-
leading, incomplete or completely taken out of context.

Imagine further, Senator, that information that the tax examiner
has found which would exculpate you was conveniently left out of
his other case file and not reported-because the examiner sees
himself as a prosecutor not as an impartial factfinder.

Then imagine, Senator, that you get an IRS notice several
months later that you owe $250,000 in back employment taxes,
based on information you have not seen. You file your protest. Sen-
ator, what happens is that the auditors can hold that protest at
their desk for months and months and months.

Then the auditor puts together a rebuttal. This happened in Ohio
and many other places. And the rebuttal-I have included a page
from one rebuttal as an Exhibit C-the rebuttal says, "This is a re-
buttal to my original report" and "it is confidential and should not
be disclosedto the taxpayer." And even though this is the private
IRS rebuttal that the Appeals Officer is going to see when deciding
our case, you do not know what is in there and you do not even

know if that rebuttal has been made.
Senator, I could go on and on and on. We have made some spe-

cific suggestions in our lengthier written testimony. Please do not
ignore what the IRS is doing to business taxpayers in employment
tax audits. It is unconscionable. It has to be solved and we need
your help to solve it.

Senator Pnyon. Mr. Shulman, your statement is of great service.
You have rendered a great service, as all of you have this morning,
and I want to thank you for it. Now you are going to put that infor-



mation in the record, you are going to make that'a part of the
record that you have given.

Mr. SHUIMAN. Yes, sir. I have a longer written statement that
I would like to have in the record. I also have the three exhibits
that I have mentioned here-the letter from the IRS to sub-
contractors and two other exhibits-that I would ask to be put in
the record.

Senator PRYOR. Thank you. This is very, very constructive and
we thank you.

[The prepared statement of Mr. Shulman appears in the appen-
dix.I

Senator PRYOR. Let me ask a question about the PRO's. Maybe
to Mr. Jones or Mr. Coble or Mr. Shulman. How ought we to
strengthen the PRO's out there across the country who are there
allegedly to help the taxpayer. We have heard a little bit of dispar-
aging comment today about the PRO's in some areas. What do you
think, Mr. Jones?

Mr. JONES. Well, it is sad for me to admit this, but I think the
only way to get the strength you are looking for is to provide more
independence. Unquestionably, that is what has to be done.

Senator PRYOR. All right.
What about you, Mr. Coble or Mr. Shulman, do you have a com-

ment on this?
Mr. COBLE. Well, I would like to let Mr. Trinca comment on this.
Senator PnzyoR. Mr. Trinca, no stranger to this Committee.
Mr. TRIMNA. I can tell you that the view is a whole lot better

from up there.
The first Taxpayer Bill of Rights attempted to give the taxpayer

assistants power to stop incorrect actions by the It, because Con-
gress was seeing a lot of situations where there was a need for
someone to step in and stop the IRS before there was harm.

I think that in retrospect that the Congress may not have gone
far enough, and that what is also needed is an advocate that could
take action themselves to bring something about. I think that this
legislation remedies that problem.

Senator PRYOR. Thank you.
Mr. Shulman?
Mr. SHULMAN. Senator, I will tell you what one Collections Offi-

cer told me during an employment tax audit. Please note that we
are not talking about a situation after the audit is over where the
taxes are due, but we are talking about collections people doing ex-
aminations to see if taxes will be due.

We had a problem about the statute of limitations during that
examination. They threatened to make a personal assessment. We
said we were going to file a "911." The IRS fellow told us, he said:
"Go ahead. You know, the Problems Resolution Officer will call me
up. I will tell him what the story is and he will call you and tell
you that there is not anything they can do about it."

I have not given you all of the facts of the case, but it was really
an appalling case. So I have never filed a "911" yet.

Let me also say, Senator, I have dealt with some terrific IRS peo-
ple. I mean I had a case where a taxpayer was erToneously as-
sessed something and I called up the guys who did the prior audit,
a Mr. Graves and Mr. Blaise, in New England. They said, "you



know, you are a customer of ours and we deserve to take care of
this." The next days I got something in the mail saying they were
going to change this erroneous proposed assessment.

Senator PRYOR. Thank you.
I would like to say I know in our Little Rock, AR office, we have

one of the best Problem Resolution Officers and offices of any of the
Districts and we are very proud of that relationship. Her name, by
the way, is Priscilla Gray. We send her a lot of cases. In fact, this
hearing will probably result in other cases being sent.

Mr. Jones, you are a tremendous resource. We have a difficult
time sometimes finding out what really goes on in the IRS, behind
the closed doors. We appreciate very much you coming forward. We
appreciate your organization.

Is your organization pretty well dedicating itself right now to the
representation of taxpayers; is that correct?

Mr. JONES. Yes. We represent taxpayers in almost all adminis-
trative matters before the IRS. We do not get into judicial matters
because we are not attorneys. Our practice, however, is slanted to
the collection side of the function because there seems to be a lack
of a number of professionals out there to deal with these kinds of
problems and about the only way to learn what is going on is in-
side the Collection Division in Internal Revenue, so that you can
come back and help taxpayers who have these problems.

Senator PRYOR. How does a Collection Officer get up every morn-
ing get dressed, and drive into work, knowing what is ahead for
them dwing the course of that day. I do not ", derstand. I know
we have to have collection offices, do not get me wrong.

Mr. JONES. I can only answer that from my own personal per-
spective, and my perspective was that I saw not only an enforce-
inent role when I was out there functioning as a revenue officer,
but I saw myself as an assister, one who could deal with making
a good business judgment for both the Service and the taxpayer
and not be unevenhanded about any of that process.

I do not know why it cannot continue that way. One of the things
that I see that has kind of left the organization in terms of the way
revenue officers do their work is they apparently do not push the
idea of making good judgments, that it has become more check the
boxes and be sure you have done everything legally correct, and
you have recorded all the history, and done all those kinds of
things. But do not get involved in making judgments.

Senator PRYoR. We have a new Commissioner. She just testified.
Perhaps you were here to listen to her.

Mr. JONES. I was.
Senator PRYOR. She is a very fine individual, and has a very

splendid reputation in the legal community and in the tax commu-
nity. She stated in her last paragraph that we need now to form
a new partnership between the tax collector and the taxpayer, and
is urging us to join in this new partnership.

Now she sai3 she was going back down to her office and type on
some kind of machine-I do not understand all this.

Mr. JONES. It is "Send A Message," sir. SAM.
Senator PRYOR. Send a message out through the SAM system to

all the IRS employees about this new partnership. How long does
it take for that message to filter out there, say, to the collection
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art of the IRS or to the average employee of the Internal Revenue
service.
Mr. JONES. Perhaps a better question would be: How long does

it take to understand it? It does not take a long time to get that
message out.

But let me underline what I just said by quoting Mr. Goldberg
in the highlights of his office 1988, I believe it was. I am kind of
calling on memory. He played some of it back here today about re-
ducing the burden on the taxpayer, which I applaud. Lord, we need
that.

He also made a statement in there that he said it is time now
to turn to looking at how to make things work and how to reduce
the burden on the taxpayer. I am paraphrasing. He said moving
away from theoretical purity. Now I think that is one of the prob-
lems with people who are out there collecting taxes today. They are
too consumed with being technically correct as opposed to
judgmentalyl correct and philosophically correct and making good
business decisions, not only for the taxpayer but for the Service.

It can be done. It has been done many, many times by many. It
is still being done by a lot.of good folks in Internal Revenue. I do
not want to leave here without saying that because I want to try
to keep some of those friends.

Senator PRYOR. Let's take the case, if we might, of Ms.Bettencourt here, $4.50 an hour, trying to raise three children,
could not find the husband, he had gone, the ex-husband ulti-
mately. She did not seem to get any cooperation from the IRS; and
furthermore, they did not, according to her, even seem to care. Is
this universal?

Mr. JONES. It happens. It happens a lot. My perspective of Ms.
Bettencourt's case is that it never should have gotten beyond the
clerical phase of IRS. Someone should have understood her stor
and dealt with it; and she should have never been burdened with
it.

Senator PRYOR. But she has been burdened for many, many
years with this particular problem.

Mr. JONES. Those are the things that really sadden me.
Senator PRYOR. Can we cha-ige that system?
Mr. JONES. It is going to be tough, but I think it has to be

changed.
Senator PRYOR. You know the longer I sit here-we are getting

ready to mark up a tax bill or an economic recovery package in this
room. There will be 20 members of this Committee and this room
will be filled with people representing groups and everyone you can
imagine. Some will be saying, as Senator Long used to say, "Don't
tax him and don't tax me, tax the man behind the tree." They are
going to be wanting the taxes for everyone else. But not everyone
is like that, I must say. But a lot of times we find it.

Every now and then I just get to a point where I think maybe
a flat tax is the answer. I say maybe it is the answer. Now you
do not agree with that.

Mr. JONES. I do.
Senator PRYOR. Oh, Mr. Jones agrees.
Ms. Conner, you do not agree, do you?
Ms. CONNER. No.



93

Mr. JoNs. She works for me, sir.
Senator PRYOR. So you have a disagreement. That is okay be-

cause I think it is interesting.
By the way, Ms. Conner, you have not said anything. Would you

like to comment on that? You are welcome to if you would like, but,
please, if you do, use the microphone. Then we are getting ready
to adjourn.

Ms. CONNER. I think that when you have a flat tax it is regres-
sive, like a sales tax. The people who have a lot of money are in-
vesting it and they are living on, and paying taxes on--30, 40 per-
cent of their income. The other pe-ople who are out there spending
every dollar they earn are getting taxed at a rate that makes it im-
possible for them to buy groceries.

So I believe in a progressive tax.
Senator PRYOR. As a politician we live with perceptions, some-

times more than with reality. A perception is that when we start
wilting up the tax bill that the so-called "lobbyists" are going to be
here looking out for their clients and their industries and associa-
tions; and that the rich people are not going to be paying any tax
or if they are paying tax it is not going to be enough.

Now that is sort of the war between the various income strata
that we are facing in the country right now.

By the way, I went through the State of New Hampshire. I spent
several days there in recent weeks. I could sense that that was
going on and a lot of people feel that the very wealthy are not pay-
ing enough. Somehow or another we have got to restore some faith
in the system.

The purpose basically of the Taxpayer Bill of Rights is that faith
is being diminished by the lack of respect that the taxpayers have
for the system. It is only one phase of what we must do and really
what we can do. That is sort of try to restore the balance. Because
right now, I think, the balance weighs in favor of the tax collector
versus the taxpayer.

So having said that we are going to do our very best to shape
the Taxpayer Bill of Rights 2 in a fashion that will begin the res-
toration of that perception of that faith in the fairness of the sys-
tem.

Any final comments here?
Mr. JONES. At least a flat tax would have universal understand-

ing.
Senator PRYOR. It would have universal understanding. We have

117,000 IRS employees. What would it do to all of those folks now?
Mr. JONES. I do not know. They can go out and make pottery or

something. [Laughter.]
Mr. SHULMAN. Senator, you made an excellent point that sim-

plification, and the substantive standards do go hand-in-hand with
fairness and procedures. I hope that this Committee tackles some
of the other issues-including the whole "subcontractor" issue
which has given so much hell to the computer industry-with the
same zeal and integrity that you are attacking the procedural is-
sues.

Senator PRYOR. Right. The case of Mr. Portillo that we heard in
December, the seventy-two year old house painter the IRS hounded
from El Paso to eternity almost. He finally won in the Circuit
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Court of Appeals. That was a subcontractor matter that was in dis-pute. They probably spent, no telling, maybe $100,000 to collect avery sinaIalleged debt of Mr. Poi'tillo.Mr. Coble, Mr. Trinca, Mr. Shulman, Mr. Jones, Ms. Conner, Iwant to thank all of you. This has been an outstanding hearing. Iwant to thank all the witnesses today who came to the hearing andI think it was most constructive. We owe you a debt of gratitude,all of you. We look forward to working with you in the future.Thank you very, very much.

Our meeting is adjourned.
[Whereupon, the hearing was adjourned at 12:59 p.m.]
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ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF CAROL BETTENCOURT

Good Morning. My name is Carol Bettencourt. I have come here today to share
a very disturbing story that took place with the Internal Revenue Service.

The story begins in 1990 after filing returns for both 1988 and 1989 tax years,
in which I expected refunds totaling $833 due to me.

At that time, I was a single working mother of three receiving no child support
for my children.

With little education, I was working as a cook for $4.50 per hour.
Also at that time I was attending night school in hopes of furthering myself and

my children's future.
The refund due to me was like winning the lottery.
After a very anticipated wait, what I believed to be my refund check was a notice

from the IRS stating they had seized both refunds for a prior outstanding balance.
I was so shocked I immediately phoned the number at the top of the letter. I

spoke with a gentleman who said he was not at liberty to discuss my case with me.
The only information I was able to obtain was that the debt concerned the 1983 tax
year.

After waiting another couple of weeks I did receive a letter informing me that my
exhusband had failed to claim income for that year and in addition stilf owed $3,600
which they intended to collect form me.

My exhusband and I separated in 1983, although I allowed him to claim the chil-
dren and file a joint return. My children and did not benefit from his income.

At this point I phoned back the IRS and explained my situation. They told me
that because my exhusband and I were still legally married at that time and since
they were unable to locate him, I was being held responsible for his debt.

They did, however, refer me to their problem resolution officer. At this point I was
almost relieved thinking someone would finally help me.

I spoke with a woman from the IRS Problem Resolution Office, who listened to
my story and offered me this advice, "if you do not pay us we can garnish your
wages or collect in anyway we can." At that time I was making $4.50 per hour.

After that I received a couple more calls at work harassing me. At one point the
IRS representative told me that if I was on welfare the IRS could not touch me.

Not until E.J. Montini from the Arizona Republic printed my story was I to be
spared from what I felt to be a horrible nightmare.

At that point, Bob Kamman read the newspaper article and offered me his serv-
ices at no charge-indeed, I must say, my savings grace.

I feel compelled to tell you that the response to the newspaper articles has been
overwhelming. The stacks of letters received from people telling me of their own
nightmares are so shocking to me. I never thought an agency of the U.S. Govern-
ment could ever treat honest tax paying citizens like that. To date, the stories have
not stopped.

I would really like to know what type of justice is in all of this. I sincerely hope
that Senator Pryor's proposal here today wil be dealt with swiftly. Thank you.
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PREPARED STATEMENT OF LARRY COBLE

Mr. Chairman, I would like to thank you and Senator Grassley
for the opportunity to testify on the Taxpayers' Bill of Rights II
on behalf of the 70,000 members of the National Association of
Private Enterprise (NAPE). Our association is made up of
businesses with 10 or fewer employees located throughout the
country. The mission of NAPE is to provide entrepreneurs with the
direction, guidance, and support needed to face the challenges of
business ownership, and to act as a strong voice for our members
with their elected officials.

I would like to express a special thanks to you, Mr. Chairman,
Senator Grassley, and Senator Reid for the fine work you all have
done on behalf of small taxpayers everywhere. Without your
efforts, the first Taxpayers' Bill of Rights would never have
passed. I congratulate you on your willingness to continue your
hard work on this important subject.

The Taxpayers' Bill of Rights II has a host of helpful
provisions that will provide meaningful relief to employers with 10
or fewer workers. Because of time constraints, I would like to
concentrate on 3 general problems and discuss how the new
legislation will benefit small businesses.

I. SMALL BUSINESSES DO NOT HAVE THE RESOURCES OF LARGE
CORPORATIONS TO DEFEND AGAINST A POWERFUL BUREAUCRACY

Unlike Fortune 500 companies, small businesses do not have the
resources to defend themselves against unfair actions of a large
bureaucracy, let alone an agency of over 100,000 employees with
almost limitless powers over property and finance. It has been the
experience of many of our members that the IRS uses this imbalance
of power and resources to extract concessions and unfair
settlements from small businesses. When faced with a tax claim or
penalty of a few hundred dollars or the possibility of thousands of
dollars in professional fees and loss of productive time, most
entrepreneurs make a simple economic decision and pay the claim
without a fight.

In other instances, our members have no choice but to fight.
Their very existence is threatened by the IRS's actions. Our
members realize the importance of strong rules for collecting
employment trust fund taxes. We support the fair implementation of
these rules. But, it is important to keep in mind the dire
consequences that IRS errors can have on small businesses. The IRS
can seize property, freeze bank accounts, and literally stop a
business in its tracks without review by any third party. Many
times the small business owner has no one to turn to for help
because they cannot afford representation.

The Taxpayers' Bill of Rights II has a number of excellent
provisions to establish a better balance between the small business
person and the IRS.

First, we believe that a strong, independent advocate for the
small taxpayer will have a profound effect on the ability of small
business to receive a fair shake from the IRS. The changes in the
new Taxpayers' Bill of Rights increase the Taxpayer Ombudsman's
ability to be an active advocate on the part of small taxpayers.
From finding lost refund checks to shielding businesses from
wrongful collection actions, small business owners will finally
have someone in their corner when entering the ring against the
IRS.
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Additionally, strengthening the ability of taxpayers to
recover damages and professional fees will be an effective
deterrence against many wrongful or abusive claims by the IRS.
Only when the IRS realizes that there is a cost for sloppiness and
overreaching will it exercise the same standard of care currently
required of taxpayers.

We would also like to commend you for equalizing the tax
treatment of professional costs of incorporated and non-
incorporated businesses. Many of our members operate as family
farms or sole proprietors and do not have the opportunity to deduct
the cost of defending themselves against the IRS.

Ile A SMALL BUSINESS LIVES OR DIES BY ITS CREDIT RATING

It is critically important for small businesses to maintain
flawless credit ratings. If there is a single cloud hanging over
that record, banks will not make loans, vendors will demand payment
on delivery, end lenders will call lines of credit. In short, they
will be out of business. A stain on a credit record can bring
about swift and, often, permanent consequences. The worst credit
stain a small business person can receive is an IRS lien.
Creditors are only too aware that in the case of any default, the
IRS stands at the front of the line of all other creditors. They
are also very much aware of the IRS's unlimited ability to freeze
bank accounts and seize essential equipment. Creditors do not want
to take any chances with a business having trouble with the IRS.

The new Taxpayers' Bill of Rights takes great steps to solve
this problem. By requiring the IRS to notify credit reporting
agencies when a lien is incorrect or withdrawn, Congress will
prevent thousands of small businesses from going out of business
each year.

III* IN ORDER FOR A SMALL BUSINESS TO COMPLY WITH A GOVERNMENT
NOTICE, THEY MUST BE ABLE TO UNDERSTAND WHAT THE GOVERNMENT
WANTS

The problem here is simple. The IRS sends out millions of
incomprehensible forms every year. Most of these forms seem
designed to obscure both the problem and how to solve it. If I
could tell the IRS one thing, I would say that busy business people
cannot comply with IRS notices unless they know why they have
received them and what it is they owe. This Subcommittee may think
I am stating the obvious, but most notices arrive with only a
reference to an Internal Revenue Code section for an explanation
and a stated dollar figure.

The new Taxpayers' Bill of Rights would save both the IRS and
taxpayers time and money. It would speed up compliance and be
positive for everyone concerned. We can only hope that the IRS
will choose to comply this time around. As this distinguished
panel knows too well, the first Taxpayers' Bill of Rights contained
a similar provision, but the IRS chose to ignore it.

In closing, I would again like to thank the Subcommittee for
giving us the chance to speak today. I urge Congress to enact the
Taxpayers' Bill of Rights II as quickly as possible. Your bill,
Senators, will give the little David of small business a strong
sling shot to use against the mighty IRS Goliath.
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PREPARED STATEMENT oF PAUL J. DESFOSSES

Mr. Chairman and Members of the Subcommittee:

I am the President of the National Coalition of IRS
Whistleblowers and a retired IRS employee with over twenty
years experience. On behalf of the Whistleblowers, I wish to
congratulate you for moving forward with the "Taxpayer Bill of
Rights II". This bill demonstrates your continuing leadership
in safeguarding taxpayer rights and in creating needed reforms
to stem abuse of those rights. Senator Pryor, the
Whistleblowers wholeheartedly endorse the proposals that you
stated will "form the backbone" of your new bill. We also
suggest that you consider a few additional areas that would
benefit from legislative reform.

Since it was created in 1985, the National Coalition
of IRS Whistleblowers has been dedicated to investigating,
exposing and eradicating abuses and misconduct by IRS
officials. The Coalition is a grassroots organization. Our
members consist of citizens and taxpayers from all fifty states
as well as present and former IRS employees who have joined
together to hold the IRS publicly accountable when it infringes
on taxpayer rights. Our members strongly support measures to
provide taxpayers and whistleblowers with protection from IRS
abuse of their rights.

The IRS, as David Burham notes in his book, A Law
Unto Itself: Power. Politics and the IRS, is the single most
powerful bureaucracy in the world. Effective IRS oversight
requires not only constant vigilance by Congress, but also
constant vigilance by citizens dedicated to apprising Congress
and the public of IRS wrongdoing so that corrective measures
can be implemented. The men and women who have the integrity
and courage to blow the whistle on IRS abuse do so because they
believe that IRS officials should be held accountable for their
actions and that the failure to expose such abuse typically
results in a pattern of repeated misconduct by the same
individuals.

The Taxpayer Bill of Rights was landmark legislation
when it was enacted in 1988. It was the first law designed to
strengthen fundamental procedural rights of taxpayers and
formed the model adopted by over 25 states to enact their own
taxpayer bill of rights. For this, Mr. Chairman, the American
taxpayer is in your debt.

However, events over the last three years demonstrate
the pressing need to build on that legislation by initiating
further reforms to hold the IRS accountable for its actions and
to improve the disturbing pattern of IRS abuse that continues
to come to light. The range and depth of these problems were
revealed in the April 1990 hearings held by you on IRS
implementation of the Taxpayers' Bill of Rights. These
problems were confirmed by subsequent Congressional hearings
and reports, including the October 4, 1990 House Government
Operations Committee Report on Misconduct by Senior Managers in
the IRS, and the September 25, 1991 hearings on taxpayers'
rights issues before the Oversight Committee of the House Ways
and Means Committee. Volumes of IRS abuse cases have been
reported to the Whistleblowers in just the last few months.
That is Tihy your proposed legislation is so timely and so
vitally needed.

Mr. Chairman, the National Coalition of
Whistleblowers endorses every provision of your proposed bill.
The Taxpayer Bill of Rights II represents an important step to
ensure that the IRS treats taxpayers with higher standards of
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fairness and that IRS employees are held accountable for their
actions. Taxpayer rights are the heart of good tax
administration.

IMPROVING TRENOMBUDSMAN SySTEM

The single most important step to reform the IRS is
the creation of a mechanism devoted to finding and fixing
problems of all descriptions within the IRS. That is why your
proposal to strengthen the Ombudsman system, to make the
Ombudsman one of the three political appointees at IRS, to
require the Ombudsman to report directly to Congress, to place
Problem Resolution officers under the direct supervision of the
Ombudsman, and to require the Ombudsman to recommend
legislation to correct problems or inequities is so important.

The IRS Ombudsman is supposed to be the taxpayers'
advocate to help taxpayers resolve problems and intervene on
their behalf when they are not resolved on regular IRS
channels. Yet, the Ombudsman is an IRS employee who is paid by
the IRS and who is supervised by and reports to the IRS
Commissioner and Deputy Commissioner. His loyalty is to the
IRS, not the taxpayer. The Ombudsman does not report systemic
IRS problems that need to be rectified to Congress, because it
is not his Job to fix the system.

Mr. Chairman, your legislation will provide the
Ombudsman with the power to correct policies and practices that
are harmful, unfair, inefficient, or otherwise in need of
improvement. This will help make the Ombudsman a true taxpayer
rights advocate.

These improvements are critically needed. The
Whistleblowers are aware of many cases where taxpayers have
requested that the Ombudsman step in to prevent severe
hardships due to clear IRS errors, yet have received no help
from the Ombudsman.

Let me cite one unbelievable example. In this case,
the IRS simply denied the existence of seven of a family's ten
children.

The taxpayer was a laid off'plumber with ten
children. The IRS arbitrarily denied his deductions for seven
of the ten for no reason at all. Although the taxpayer
provided birth certificates, social security cards, and
notarized school records, the IRS refused to admit its mistake
and seized over $4,000. The plumber has still not been
reimbursed.

When the taxpayer went to the Ombudsman's office in
Washington, D.C. he was told by an employee to pay the
incorrect taxes and to "get off my back".

This illustrates how hard it can be to get fair
treatment from the IRS in even the simplest, most clear cut
cases.

Finally, I suggest that you consider changing the
Ombudsman's title to "Taxpayer Rights Advocate" in order to
highlight the role of this office to the taxpayer. Taxpayer
Rights Advocates exist in many states, such as California,
Indiana, Kentucky and South Carolina, and such a title helps to
ensure that taxpayers realize the Advocate is there to help
them.
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IMPROVINg Z3IMPUMAR ONURL MYNIM

I recommend that you also consider measures in yourbill to reform the glaring deficiencies that also exist withthe Inspector General (IG) System. The use of the TreasuryInspector General System to correct and investigate senior IRS
employee misconduct, including retaliation aimed atwhtstleblowers who reveal wrongdoing in the IRS, has been adisappointing failure.

The functions of the Ombudsman and the InspectorGeneral should be combined in one entity outside the IRS thatreports directly to Congress. The mission of the combinedoffices should be to find and correct problems of alldescriptions that trouble both taxpayers and the IRS itself.The new entity should function as a "doctor" to the IRS,working to diagnose, treat, and cure all of the ailments thatafflict the Service. An important reasons why problems thatshould be easy to cure persist is that today there is simply nomechanism of this type for fixing problems.

This will not only greatly improve protection oftaxpayer rights, it will also create a more efficient andharmonious system. Hopefully, if taxpayers think they aretreated fairly and equitably, compliance will also improve.

Even though the House Government Operations Committeerecently found that there was a disturbing pattern of senioremployee misconduct in the IRS, the IG has very little realpower. When the IG conducts an investigation, he simply turnsover the facts he finds tQ the IRS, which decides if wrongdoinghas occurred and what, if any, punishment is merited. The IGalso does- not inform taxpayers of the disposition of theircomplaints and does not provide Congress with detailed reportson IRS misconduct. Finally, the IG is not perceived as aprotector of IRS employees who come forward to reveal taxpayerabuse. Indeed, whistleblower complaints are often referredback to IRS Inspection Division, which may violate theconfidentiality of the informant. Would-be whistleblowers arereluctant to come forward because the current atmosphere in theIRS encourages reprisal, not reform. Yet, these employees arethe key to effective oversight, because if they do not comeforward, much abuse will remain hidden.

IRS employees' reporting of internal misconductaccounts for 50% of IRS Inspections' cases. Therefore, it iscritical that a system exists that rewards and promotes highethical standards in the IRS and fosters accountability to
those standards.

I am convinced that corrective measures regarding theIG, similar to your Ombudsman proposal, will go a long way tosolving misconduct and morale problems in the IRS. The IGshould be vested with increased authority to correct wrongdoingand should be required to directly provide Congress withdetailed reports of IMS misconduct, measures taken to correctmisconduct, and recommendations to improve IRS integrity
controls.

Public confidence that investigations are carried outthoroughly and impartially will greatly increase if thisoversight function is carried out by a separate body answerable
directly to Congress.

I would like to highlight a few other provisions ofyour bill that the Whistleblowers believe will especially
improve the current system.
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BLZNINATION O UNI R INTIRBOT RATEB

It is simply unfair for the IRS to charge a higher
interest rate than it is willing to pay taxpayers. This
creates a lack of confidence in the tax system. Your bill will
ensure a level playing field for the taxpayer by eliminating
the higher interest rate paid by the taxpayer.

STPZNGTHNNING ACTION 7430 O1 THEMTAX CODE

The bill makes another important change in the
awarding of costs and fees. The bill changes the point when
administrative costs incurred may be recoverable to the earlier
of the date of the first notice of proposed deficiency or the
date of the statutory notice of deficiency. Under the current
law, most of the costs incurred by the taxpayer are ineligible
for recovery even if the taxpayer prevails. In addition, the
bill requires the IRS, not the taxpayer, to show that the
position of the IRS was not "substantially justified" if the
taxpayer prevails. There is no reason why a taxpayer should
have to pay costs when the IRS makes a mistake, and shifting
the burden to the IRS should enable a taxpayer to recover his
costs when he is correct. The bill also provides a great
service to taxpayers by raising the outdated $75 per hour cap
for attorneys fees to $150 per hour to ensure that taxpayers
will get adequate legal help.

Other measures, such as the much needed provision to
remove the $100,000 cap for damages awards against the IRS and
the right to recover for damages caused by negligent IRS
conduct, and the creation of an independent administrative
system outside the IRS on taxpayer rights' issues, will greatly
improve taxpayers' rights.

REFORM THE ANTI-INJUNCTIONACT

Finally, the Coalition also recommends that you
include in your bill the National Taxpayers' Union proposal in
your April 1990 hearings to amend the Anti-Injunction Act to
alleviate unfair hardships to taxpayers.

Under the Anti-injunction Act, Section 7421 of the
Code, no lawsuit can be brought by any person if the court
determines its purpose is to restrain the collection or
assessment of any tax, except in very limited circumstances.
Section 7421 should be amended to allow taxpayers to enforce
their fundamental rights when necessary. Injunctions should be
permitted when there has been an improper assessment; when the
IRS has unlawfully determined that collection was in jeopardy;
where the IRS will not release improperly seized property;
where the IRS will not release property upon an offer of
payment; where an assessment was made without the taxpayer's
knowledge and without going through appeal procedures; or where
the IRS infringes upon fundamental constitutional rights. It
should also be made clear that taxpayers can sue IRS agents for
damages when their constitutional rights are violated.

Mr. Chairman, your proposed bill demonstrates your
continuing and unceasing efforts to safeguard the rights of
taxpayers. I thank you and the members of the Subcommittee for
this opportunity to discuss our views to make the tax system a
better one.
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PREPARED STATEMENT OF SENATOR Wvci FOWLER, J.,
Thank you Mr. Chairman, I'm pleased to join you once again as you renew your

fight on behalf of the American taxpayer.
As we near the end of winter, I know that all of us are looking eagerly ahead

to the cherry blossoms that in several weeks will mark the dawn of spring here in
our Nation's capital.

In my home State of Georgia, folks will also be watching for the cherry blossoms
down in Macon, for the roses in Thomasville, for the azaleas at Calaway gardens,
the peach blossoms in Perry and for the dogwood blossoms that blanket the State
like a spring snow storm.But as the warmth of spring and thoughts of Easter fill their hearts the people
of Georgia and the Nation will remember another rite of spring that is likely to send
the chill of winter down their spines. they will remember that, like the ice man, the
tax man cometh.

As Mr. Franklin wrote over 200 years ago to his friend Jean-Baptiste Leroy of
France: "In this world nothing can be said to be certain, except death and taxes."

Mr. Chairman, that our Nation must levy and collect taxes for the public good
is indeed inevitable. But that any citizen should see their legal rights denied or
their human dignity abused by the tax collectors is intolerable.

As a cosponsor of the original Taxpayer's Bill of Rights that you authored in 1988,
I want to voice my strong and unequivocal support for this "next step" in the process
of providing rock solid protection for the American taxpayer against abuse and ill
treatment at the hands of the IRS.

The members of this subcommittee have all heard the horror stories that pour
into our offices daily about the difficulty average Americans experience in getting
a fair hearing and efficient service from the Internal Revenue Service. Often, these
stories border on the humorous, but I assure you, they are no laughing matter.

I have ples of letters that document the trials of those who have braved the red
tape of the tax collecting bureaucracy. My constituents say they can't get through
?n the phone, that their letters go unanswered that they receive computer notices
in error, and that they suffer the arrogance and personal threats of IFS employees.
Small businesses owners complain about the maze of tax laws and say they're badg-
ered about tax accounts they've already paid.

One family, Betty and Wesley Campbell of College Park, Georgia, recently wrote
me about a lien that has been placed on their homeby the IRS

Ms. Campbell writes: "My husband and I have always paid our taxes in a timely
manner and do not have outstanding IRS debts. We attempted to reach the IRS
about this matter but to no avail."

Mr. Chairman, I think you will agree with me that taxpaying American home-
owrers have enough financial worries these days without having to look over their
shoulder for an overreaching Uncle Sam.

Michael Griffis, of Fort V'lley, Georgia, wrote me last September to see if I could
help him locate a one thousand dollar refund he had never received from his 1990
Federal income tax return.

He says the IRS keeps telling him to "call back in 30 days." In desperation, he
scratched out a handwritten post script on the letter that simply reads: "Senator
Fowler the IRS has really given me the run around. Help"

Another Georgian, Kenneth Piper of Newnan, wrote he in December that the IRS,
"threatened to levy against me for everything except for the underwear I had on for
my refusal to send a check for payroll withholding that had been paid in 1984."

Mr. Chairman, economic hard times are plaj-ng the taxpayers of this Nation. In
the coming weeks, the Congress will be searching for ways to relieve the tax burden
on working fillies and to help them back on tieir feet. But all of this work will
amount to nothing if working Americans can't get their refund, or if they get
punched back into frnancial danger by the bully tax man.

The legislation this subcommittee is considering today is an essential building
block in the effort to construct a system of tax fairness in this Nation.

It is an article of faith between the government and the people, not unlike the
original Bill of Rights.

By creating an independent administrative appeal process to resolve disputes, by
strengthening the ombudsman's role to prevent hardships to taxpayers, and by
eliminating the difference between the interest Americans pay to the iRS and the
interest the IRSpays the taxpayer this legislation makes fundamental progress to-
wards the goal of true tax fairness In Amenca.

By enhancing the system through which taxpayers can recover out-of-pocket ex-
penses ui cases where the 1&9 has over stepped its bounds and by preventing the
treasury department from issuing prospective regulations without the approval of
Congress, the legislation restores a levelof accountability to a system that has often
run rough shod over the finances of individuals and businesses.Mr. Chairman, I applaud you for your continued efforts in this area and Iurge
this subcommittee, the full committee and the Senate to act quickly on this bill.
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As millions of Americans scrape their way through this recession by the nickel

and the dime, we owe it to them to make sure that the IRS doesn't swipe their last
penny. Thank you.

PREPARED STATEMENT OF FRED T. GOLDBERG, JR.

Mr. Chairman and Members of the Subcommittee:

I am pleased to present the views of the Administration on
the Subcommittee's proposals to supplement the taxpayer bill of
rights legislation enacted in 1988. Before responding to the
specific proposals contained in the Bill, I would like to
reaffirm that the Administration is committed to administering
the tax laws in a fair manner and to safeguarding the rights of
taxpayers. We recognize that the Internal Revenue Service (IRS)
is vested with significant authority which, if improperly
exercised, can result in treatment that is unreasonable or unfair
to particular taxpayers. We also recognize that, in an agency as
large as IRS, mistakes inevitably occur.

Because mistakes inevitably occur, even statutory changes
will not prevent instances in which taxpayers with sympathetic
circumstances are treated inappropriately. It is important to
bear in mind that in the vast majority of cases, IRS employees
administer the tax laws fairly. We must guard against developing
excessive bureaucratic layers of procedural requirements that
will substantially increase administrative costs and processing
delays, yet still prove ineffective in preventing isolated cases
where mistakes are made.

We must strike a balance between taxpayer protections and
the public's right to be assured that all taxpayers pay their
fair share. If the imposition of additional administrative
requirements on the IRS hinders its ability to collect taxes from
those who rightfully owe them, the taxpayers who comply will
eventually be forced to make up the difference. It is also
important to bear in mind that increasing governmental costs,
without commensurately increasing benefits to taxpayers, violates
each taxpayer's right to a government that does not unnecessarily
spend the taxpayers' dollars.

We all agree that under our system of voluntary compliance
it is extremely important for taxpayers to perceive the tax
system as fair. The Administration believes the best way to
foster confidence in the fairness and integrity of the tax system
is through the simplification of our tax laws. When laws are
simple and easy to understand, compliance improves and
unnecessary disputes are avoided. By better assuring the uniform
interpretation and administration of our tax laws, simplification
improves taxpayer morale.

IRS modernization is an equally important way to improve the
tax system. The current modernization initiative will enable the
IRS to eliminate sources of frustration taxpayers encounter in
dealing with the IRS.

The Administration supports proposals for procedural changes
that are well-defined and that demonstrably improve the tax
system. In my capacity as Commissioner of the IRS, I presented
six such proposals in my September 25, 1991 testimony before the
House Subcommittee on Oversight. The Administration continues to
support those proposals and is pleased to see them reflected in
this Subcommittee's current proposals. We also believe a number
of other provisions under consideration by this Subcommittee
would demonstrably improve the tax system. The Administration is
prepared to support those provisions as well, subject to further
refinement in some cases.

However, we believe that some of the proposed provisions
strike the wrong balance, and would adversely affect the
administration of the tax laws without demonstrably improving the
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tax system. Moreover, some of the provisions would reward non-
compliant taxpayers at the expense of those taxpayers that do
comply. Our reasons for opposing those provisions are set forth
below. There are also a number of proposals that would only
serve to codify current IRS procedures. Codification of
procedural rules is undesirable because it hampers the ability of
the IRS to respond to taxpayers' changed circumstances.
Moreover, in general we believe it is undesirable to codify
procedural rules because doing so provides little or no tangible
benefit to the majority of taxpayers, but at the same time
encourages litigation by a minority of taxpayers as a delaying
tactic. The costs of the delays as well as the litigation
expenses the government incurs must be borne generally by all
taxpayers. We also caution that, however worthwhile particular
proposals may be, the pay-as-you-go provisions of the budget
agreement must be satisfied by the package of proposals
ultimately adopted.

The remainder of this testimony comments on the specific
provisions of the Senate Bill. We have not commented on the
effective dates of particular provisions because we believe it
more useful for the IRS to comment on those items. We note,
however, that because of the limitations of the existing computer
systems, the IRS would require a significant amount of time to
implement the proposed changes. Our comments below follow the
order of the provisions contained in the Bill.

Title I - Taxpayer Advocate

1. Section 101 - Establishment of Position of Taxpayer Advocate
Within Internal Revenue Service

Current law. The Ombudsman is appointed by and reports to
the IRS Commissioner. In situations in which a taxpayer
otherwise will suffer significant hardship as a result of the
manner in which the IRS is administering the tax laws, the
Ombudsman is authorized to issue a Taxpayer Assistance Order that
requires the IRS to release property of the taxpayer levied upon
by the IRS or that requires the IRS to cease action or refrain
from taking action against the taxpayer. The Ombudsman is also
responsible for recommending IRS systems changes that will
improve the administration of the tax laws.

Proposal. The Ombudsman would be replaced by the Taxpayer
Advocate, who would head a new office within the IRS that reports
directly to the Commissioner. The Taxpayer Advocate would be
appointed by the President, subject to Senate confirmation, and
would assume responsibility for issuing Taxpayer Assistance
Orders. The Taxpayer Advocate would be required to report to
Congress annually with full and substantive analysis, on a number
of different matters, including initiatives the Taxpayer Advocate
has taken on improving taxpayer services and IRS responsiveness,
on recommendations of Problem Resolution Officers flowing from
the field, and on at least 20 problems encountered by taxpayers.
The Taxpayer Advocate would also be required to report on how
each of these items was handled. As part of the proposal, the
IRS would be obligated to establish procedures requiring a formal
response to all recommendations submitted to the Commissioner by
the Taxpayer Advocate.

Administration position. The Administration opposes this
provision as counterproductive. The Office of the Ombudsman
functions smoothly within the IRS and has been very successful in
carrying out the directives of the Taxpayer Bill of Rights. We
are unaware of any c-iticisms stemming from the current method of
appointing the Ombudsman. Requiring Presidential appointment and
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Senate confirmation of the Ombudsman would unnecessarily
politicize the Ombudsman function and serve to isolate the Office
of the Ombudsman from the Agency it is supposed to monitor. This
would diminish the Ombudsman's effectiveness in discharging his
responsibilities, because the Ombudsman has to work within and
understand the IRS in order to make effective recommendations
concerning system changes.

The Administration also fails to see what purpose would be
furthered by passing legislation to require annual reports to'the
Congress or the institution of a tracking system by the IRS. The
Ombudsman already reports to Congress on the quality of services
to taxpayers. In addition, the IRS already has begun to
institute a tracking system to assure that the agency responds to
the Ombudsman's recommendations.

2. Section 102 - Expansion of Authority to Issue Taxpayer
Assistance Orders

Current law. Taxpayer Assistance Orders include the power
to release taxpayer property levied upon by the IRS and to
require the IRS "to cease any action, or refrain from taking any
action" against a taxpayer that will otherwise suffer
"significant hardship" as a result of the manner in which the IRS
is administering the tax laws. A Taxpayer Assistance Order may
be modified or rescinded by the Ombudsman, a district director, a
service center director, a compliance center director, a regional
director of appeals or any of their superiors.

Proosal. Taxpayer Assistance Orders would be available to
assist taxpayers that otherwise would suffer "hardship," without
regard to whether the hardship was significant. In addition,
Taxpayer Assistance Orders would be expanded to include the power
to require IRS to affirmatively "take any action" with respect to
taxpayers who would otherwise suffer a hardship as a result of
the manner in which the IRS is administering the tax laws.
Finally, only the Taxpayer Advocate and the Commissioner of the
IRS would have the authority to modify or rescind Taxpayer
Assistance Orders.

Administration position. The Administration opposes this
proposal. Eliminating the requirement that the taxpayer's
hardship be significant would make the special relief provided by
Taxpayer Assistance Orders effectively available to all
taxpayers -- other than the very small group of taxpayers to whom
the timely payment of tax liabilities does not pose any hardship.
Such broad relief could also have adverse revenue consequences.
The expansion of Taxpayer Assistance Orders to require the IRS to
affirmatively "take any action" is unnecessary. The Ombudsman's
internal procedures already allow him to initiate on behalf of
taxpayers those affirmative actions that we understand to be of
concern to Congress, including abating assessments, expediting
refunds, and staying collection activity. Therefore, the
proposed amendment is unnecessary. Further, the proposed
delegation of authority to "take any action" is unduly broad and
could lead to the inappropriate use of Taxpayer Assistance
Orders. For example, it could be construed to require the IRS to
retract a notice of deficiency based on the Ombudsman's
interpretation of the underlying law.

Finally, we see no reason to further limit the IRS officials
who may rescind or modify Taxpayer Assistance Orders. We are not
aware of any circumstances in which an IRS official authorized to
review Taxpayer Assistance Orders has inappropriately modified or
rescinded a Taxpayer Assistance Order. Moreover, under existing
law, Taxpayer Assistance Orders are reviewed by IRS officials
charged with the responsibility for supervising IRS actions with
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respect to the taxpayer. By rescinding the authority of these
officials, the proposed provision would necessitate the
establishment of a new bureaucracy within the Commissioner's
office, which would ultimately delay the processing of requests
for Taxpayer Assistance Orders. The taxpaying public would be
saddled with the government's costs for the new bureaucracy.

Title XX - Modifications to Installment Agreement Provisions

3. section 201 Taxoayer's Right to Installment Agreement

Currently. The IRS is authorized to enter into
installment agreements with taxpayers under certain
circumstances. The IRS routinely enters into an installment
agreement with individual taxpayers who are unable to pay the
full amount of tax due.

Rrogosal. An individual taxpayer with a tax liability of
less than $10,000 would be entitled to an installment agreement
if the taxpayer had not been delinquent in paying its income
taxes for the preceding three years.

Administration position. The Administration opposes this
provision. While the Administration recognizes that installment
agreements may be warranted in cases in which a taxpayer is
unable to pay a tax liability in full, we oppose any requirement
that installment payments be permitted as a matter of right
regardless of a taxpayer's ability to pay. Taxpayers able to
satisfy their full tax liability should not be entitled to enter
into installment agreements as a matter of right. Under the
Bill, wealthy taxpayers with liquid assets well in excess of
$10,000 would be entitled to pay their tax in installments if
they owed less than $10,000 at the time payment was due and had
not entered into an installment obligation in the preceding three
years.

Providing installment agreements as a matter of right would
violate a fundamental principle of our system of tax
administration: taxpayers should arrange their affairs so that
they can pay their taxes when due. Any deviation from this
notion would cause inequity and erode voluntary compliance. The
IRS accounts receivable inventory would balloon from its
current -- unacceptable -- level of more than $100 billion to
many times that amount. The need for intrusive, after-the-fact
enforcement efforts by the IRS would increase dramatically, at
substantial cost to affected taxpayers and the public at large.

The IRS is currently reforming its installment procedures to
assure that they are administered fairly and responsively in
light of taxpayer needs and expectations. These changes are
important and, we believe, are overdue. But they are the right
way to go. We urge the subcommittee to use the oversight process
to assure that they are properly implemented and achieve their
intended objectives.

In contrast, the proposal the subcommittee is contemplating
would undermine the fabric of our system and cause substantial
revenue loss. To put this in perspective, if only 10 percent of
all taxpayers took advantage of this "right" each year, and
deferred an average of only $2,000, delayed collections to the
government would be $20 billion dollars per year, or close to $60
billion over three years. If only five percent of that amount
became uncollectible, the permanent loss of revenue to the
government would average $1 billion a year.
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4. Section 202 - Notification of Reasons for Termination of
Installment Agreemnnts

Current law. The IRS is authorized to enter itito written
installment agreements with taxpayers to facilitate the
collection of tax liabilities. In general, the IRS has the right
to terminate (or in some instances, alter or modify) such
agreements if the taxpayer provided inaccurate or incomplete
information before the agreement was entered into, if the
taxpayer fails to make a timely payment of an installment or
another tax liability, if the taxpayer fails to provide the IRS
with a requested update of financial condition, if the IRS
determines that the financial condition of the taxpayer has
changed significantly, or if the IRS believes collection of the
tax liability is in jeopardy. If the IRS determines that the
financial condition of a taxpayer that has entered into an
installment agreement ha. changed significantly, the IRS must
provide the taxpayer with a written notice that explains the IRS
determination at least 30 days before altering, modifying or
terminating the installment agreement.

Proposal. The 30-day notification and explanation
requirement would be extended to all cases in which the IRS may
alter, modify or terminate an installment agreement, other than
cases in which the IRS believes the collection of the tax to
which the installment agreement relates is in jeopardy.

Administration position. The IRS has adopted, and is in the
process of fully implementing, procedures requiring it to notify
taxpayers 30 days prior to terminating an installment agreement
for any reason, unless doing so would jeopardize collection.
Accordingly, the Administration opposes this provision as
unnecessary. The Administration is also concerned that adoption
of this proposal would increase the potential for controversy
over whether the IRS was justified in its belief that collection
would be jeopardized.

5. Section 203 - Administrative Review of Denial of Reguest
for, or Termination of. Installment Agreement

Current law. Under current IRS practice, a taxpayer whose
request for an installment agreement is denied, or whose
installment agreement is terminated, has the right to appeal to
successively higher levels of management, including the District
Director. The IRS is in'the process of implementing a one-year
pilot appellate process program that uses Appeals personnel for
deciding appeals of many collection procedures, including
installment agreements.

Proposal. The IRS would be required to establish an
administrative review procedure with respect to requests for
installment agreements that are denied and for installment
agreements that are terminated.

Administration position. The Administration opposes this
provision. The IRS is currently examining the feasibility of
expanding the availability of appellate review for installment
agreements. In light of this study, legislatively mandating an
administrative review procedure would be undesirable because it
would create additional administrative costs and burdens with no
evidence of a corresponding benefit to taxpayers. A statutory
administrative review procedure would encourage taxpayers to
appeal the denial or termination of installment agreements as a
matter of course, thereby delaying and potentially jeopardizing
the collection of tax to the detriment of taxpayers who pay their
taxes on time. In addition, to the extent the proposed statutory
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expansion of the appellate procedure increases the amount of tax
deferred pursuant to installment agreements, it will result in a
revenue loss for purposes of the budget agreement.

The IRS is presently engaged in a substantial revision of
its internal guidelines for granting and terminating installment
payments and would welcome any suggestions the Subcommittee might
make to assist in this endeavor. An appellate review process,
whether adopted administratively or legislatively, will not
result in fa - and consistent treatment of taxpayers unless
appropriate guidelines are developed.

6. Section 204 - Running of Failure to Pay Penalty Suspended
During Period Instaliment Agreement in Effect

Current law. A taxpayer is liable for a penalty (an
"addition to tax") on late payments of tax. The addition to tax
is imposed on the unpaid tax at the rate of .5 percent per month
(up to a maximum of 25 percent). The penalty applies to unpaid
amounts without regard to whether the taxpayer is making payments
pursuant to an installment agreement.

Proposal. No monthly penalty would be imposed for periods
during which an installment agreement is in effect.

Administration position. We agree that it is desirable to
provide an incentive to taxpayers who promptly enter into an
installment agreement and comply with its terms. However, we are
concerned that the proposed provision would also encourage
taxpayers who could otherwise pay their taxer on time to seek
installment payment arrangements. For many xpayers, the
statutory interest rate on unpaid tax liabilities is much lower
than the rate they would be required to pay if they obtained a
commercial loan in order to pay their taxes. Perhaps a balance
between the interests of taxpayers who pay on time and those who
cannot pay could be achieved by providing a lower cap -- perhaps
10 percent -- for taxpayers who promptly enter into and comply
witn the terms of an installment agreement. Although we oppose
this provision as drafted, we would be interested in exploring an
intermediate approach with the Subcommittee, provided appropriate
revenue offsets could be found.

Title IIX - Interest

7. Section 301 - Expansion of Authority to Abate Interest

Current law. The IRS has the authority to abate interest
assessed with respect to a deficiency or payment that is
attributable to the error or delay of an IRS employee in
performing a ministerial act.

Proposal. The IRS would be required to refund or abate
interest attributable to all unreasonable IRS errors and delays.

Administrati position. The Administration opposes this
provision. We believe the proposed provision is unduly broad,
and thus would have substantial revenue consequences. We are
concerned that this standard would prompt taxpayers, particularly
large taxpayers with large amounts of interest at stake, to seek
relief from interest assessments as a matter of course, thereby
imposing significant administrative costs, as well as controversy
related costs, on the IRS which would ultimately be borne by all
taxpayers. It is important to bear in mind that, even during
periods of delay attributable to IRS error, taxpayers have the
use of government money. Since interest (unlike a penalty) is
simply compensation for the use of money, the proposed abatement
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of interest would in many cases represent a windfall to large
taxpayers. We are also concerned that, due to the vagueness of
the proposed standard for relief, similarly situated taxpayers
would inevitably receive inconsistent treatment, which would
undermine taxpayer confidence in the fairness of the tax system.

8. Section 302 - Mxtension.of Interes0t-Free Period for Payment
of Tax After Notice and Demand

current law. In general, a taxpayer must pay interest on
late payments of tax. However, a 10-day "interest-free period"
is provided to taxpayers who pay the tax due within 10 days of
notice and demand.

Proposal. The 10-day interest-free period would be extended
to 21 days for tax liabilities (including interest and penalties)
of less than $100,000. The shorter 10-day period would continue
to apply to amounts of $100,000 or more.

Administration position. The Administration supports this
provision. It would alleviate the frustration of many taxpayers
who find themselves unable to comply with an unrealistically
short deadline. It would also allow better use of taxpayer
dollars by avoiding the administrative costs associated with
recomputing interest for taxpayers who fail to meet the deadline
and responding to taxpayer complaints about the impracticality of
the deadline.

9. Section 303 - Faualization of Interest Ratej

current low. In general, the government charges taxpayers
interest on underpayments of tax at a rate that is one percentage
point higher than the rate at which the government pays interest
on overpayments of tax.

Proposal. The interest rate paid by the government on
overpayments of tax would be increased by one percentage point to
the same rate the government charges on underpayments of tax.

Admlinistration Dosition. The Administration opposes this
provision. Increasing the interest rate on overpayments will
decrease revenues. We also note that the current one percent
interest differential is not inherently unfair. The government
is not a voluntary creditor, and is therefore forced to lend the
funds of the American public without having the opportunity to
first evaluate the credit-worthiness of the debtor.

Title IV - Joint Returns

10. Section 401 - Remuirement of Separate Deficiency Notices in
Certain Cases

Current law. Under current law, the IRS may send a single
notice of deficiency with respect to a joint return unless a
spouse has notified the IRS that separate residences have been
established, in which case the IRS must send a copy of the notice
to each spouse at his or her last known address.

Proposal. The IRS would also be required to send each
spouse a copy of the notice of deficiency if the spouses have not
filed a joint return for the most recent taxable year for which
the IRS's master files have been updated.

Admnistration Dosition. We oppose this provision. The IRS
is already required to send a copy of a deficiency notice to a
separated or divorced spouse when notified of the separation or
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divorce by the taxpayer. However, given the capabilities of the
existing computer system, it would impose substantial costs on
the IRS to require it to search its files each time a notice of
deficiency is issued to spouses who have filed a joint return to
determine whether the spouses have subsequently filed under
separate addresses. These costs would be borne by all taxpayers.
Further, if such notification is mandated by statute, it would
provide a basis for invalidating deficiency notices, to the
potential detriment of the spouse who receives notice and would
consequently become the sole source of payment. Because it is in
the interest of IRS to notify both parties to a joint return of a
deficiency notice wherever feasible, the IRS will begin providing
notice to both parties as soon as modernizati,n of its computer
system makes it feasible to do so.

11. Section 402 - Disclosure of Collection Activities

Current law. Under sections 6103(e)(1)(B) and (e)(7), IRS
may disclose "return information" to either spouse that has
joined in filing a joint return, even if the spouses are divorced
or separated at the time of disclosure. Return information
includes information concerning collection of tax liabilities.

Proposal. If IRS has assessed a deficiency for a joint
return, the IRS would have the discretionary authority, upon the
written request of one of the spouses (or former spouses), to
disclose whether the IRS had attempted to collect the assessed
deficiency from the other spouse (or former spouse), the general
nature of any such collection activities and the amount of the
deficiency collected from the other spouse (or former spouse).

Administration position. The Administration supports this
provision. Although we believe such disclosure already is
authorized under current law, this proposal will make explicit
the IRS's disclosure authority in cases relating to separated or
divorced spouses. We also are in the process of reviewing our
procedures with respect to such disclosure to ensure that the
procedures are adequate and are being followed correctly.

12. Section 403 - Joint Return May Be Made After Separate
Returns Without Full Payment of Tax

Current Law. Married taxpayers who file separate returns
for a taxable year in which they are entitled to file a joint
return may elect to file a joint return after the time for filing
the original return has expired. The election to refile on a
joint basis may be made only if the entire amount of tax shown as
due on the joint return is paid in full by the time the joint
return is filed.

Proposal. The requirement that the tax be paid in full by
the time the subsequent joint return is filed would be repealed.

Administration position. The Administration supports this
provision. Not all taxpayers are able to pay the full amount
owed on their returns by the filing deadline. In such
circumstances, the IRS encourages the taxpayer to pay the tax as
soon as possible or enter into an installment agreement with the
Collection Division. However, taxpayers who file separate
returns and subsequently determine that their tax liability would
have been less if they had filed a joint return are precluded
from reducing their tax liability by filing jointly if they are
unable to pay the entire amount of the joint return liability.
This restriction is unfair to taxpayers experiencing financial
difficulties, particularly because there generally is a 10-year
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period for the collection of taxes, while the election to file anamended return must be made within three years of the due date
for filing the original tax return.

13. Section 404 - ReDresentation of Absent. Divorced orSeparated SDouse by Other Spouse

current law. A taxpayer that has joined in the filing of ajoint return may represent the taxpayer's spouse with respect toa deficiency assessed for the taxable year to which the returnapplies. Nonetheless, current IRS procedures allow each spouseto separately appeal the statutory notice of deficiency.

P o . A taxpayer would not be able to represent aseparated or former spouse in an audit of a joint tax return
without first obtaining the written authorization of the
separated or divorced spouse.

Administration Dosition. The Administration does not opposethis provision, subject to modification. The provision wouldneed to provide appropriate safeguards, including for example arequirement that the IRS be notified in writing that the spouseshave separated or divorced. The provision also should preclude aspouse from delaying or obstructing an audit by withholdingconsent and should provide that a lack of consent would not
invalidate a deficiency notice.

Title V - Collection Activities

14. Section 501 - Notice of Proposed Deficiency

CUrrentlaw. The IRS generally issues a notice of proposeddeficiency prior to issuing a notice of deficiency. The noticeof proposed deficiency, commonly referred to as the "30-dayletter," offers a taxpayer the opportunity for review of the caseby the IRS Appeals Office. The IRS is not required to issue a30-day letter, but generally does unless the statute oflimitations on assessment will expire within six months. If a30-day letter is not issued and the taxpayer files a petition inthe Tax Court, the taxpayer is permitted to have the casereviewed by Appeals after it is docketed.

P. The IRS would be required to issue a notice ofproposed deficiency in every case (other than jeopardy assessmentcases) unless the statute of limitations on assessment wouldexpire within six months. If the statute of limitation wouldexpire within six months, the IRS would not be required to issuea notice of proposed deficiency unless the taxpayer extends the
statute of limitations.

Administration position. We oppose this provision. Webelieve that the current system offers taxpayers ampleopportunity for administrative and judicial review of a tax case.Although the proposal would generally reflect current IRS policy,codifying this policy would allow taxpayers to challenge -- andpotentially invalidate -- otherwise valid deficiency notices, andthe general taxpaying public would bear the resulting burden. Wedo not believe that the validity of a deficiency notice should
depend on the issuance of a 30-day letter.

15. Section 502 - Modifications to Lien and Levy Provisions

Current law. To protect the priority of a tax lien, the IRSmust file a notice of lien in the public record. The IRS hasdiscretion in filing such a notice, but may withdraw a filed

4 .
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notice only if the notice (and the underlying lien) was
erroneously filed or if the underlying lien has been paid, bonded
or become unenforceable. The IRS is authorized to return levied-
upon property to a taxpayer only when the taxpayer has overpaid
its liability for tax, interest and penalty. In any event,
certain property of a taxpayer is exempt from levy. The exempted
property includes personal property with a value of up to $1,650
and books and tools necessary for the taxpayer's trade, business
or profession with a value of up to $1,100.

Pr020sal. The IRS would have the authority to withdraw a
notice of federal tax lien if (1) the filing of the notice was
premature or was not in accordance with the administrative
procedures of the IRS; (2) the taxpayer has entered into an
installment agreement for the payment of tax liability with
respect to the tax on which the underlying lien is imposed; (3)
the withdrawal of the notice will facilitate the collection of
the tax liability; or (4) the withdrawal of the notice would be
in the best interest of the government and the taxpayer. If the
taxpayer so requests in writing, the IRS would be required to
notify credit reporting bureaus and financial institutions that
the notice has been withdrawn. In addition, the IRS would be
required to return levied-upon property to the taxpayer in the
same four circumstances. Finally the exemption amounts under the
levy rules would be increased to $1,700 for personal property and
$1,200 for books and tools. Both these amounts would be indexed
for inflation commencing with calendar year 1994.

Administration position. The Administration supports this
provision, with certain modifications. First, the proposal
should be modified to require only that the IRS provide the
taxpayer with a notice of withdrawal in a form suitable for the
taxpayer to provide to credit reporting bureaus and other
financial institutions. It would unnecessarily increase
administrative costs if the IRS were required to send the notice
to multiple creditors. Second, the IRS should not be required to
determine independently whether providing the notice of
withdrawal is "in the best interest of the taxpayer and the
United States." Because the notice would only be provided at the
request of the taxpayer, the request should suffice to establish
that provision of the notice is in the taxpayer's interest.
Moreover, in many instances withdrawal of a notice will not be in
the best interest of the government; it simply will be fair to
taxpayers and consistent with good tax policy.

With respect to the proposed expansion of the IRS's ability
to return levied-upon property to the taxpayer, we believe the
proposed expansion should be limited to the three situations most
troublesome to taxpayers so as to provide a more administrable
standard and to reduce the adverse revenue consequences. One
situation is a bank's surrender of levied-upon funds to the IRS
prior to the expiration of a mandatory 21-day waiting period
after the issuance of an IRS levy. In cases in which the 21-day
period has not expired or the taxpayer has initiated a proceeding
to stay the levy, the IRS should be able to return the funds to
the bank. A second situation is an erroneous jeopardy levy. The
third situation is a payment received pursuant to a levy that is
issued in violation of an installment agreement. Although
levied-upon property should in all fairness be returned in these
situations, the IRS is statutorily precluded from doing so in the
absence of an overpayment because the IRS immediately applies
funds received pursuant to a levy to the outstanding liabilities
of the taxpayer. The IRS immediately applies these funds for
both policy (principally cash management) and practical reasons
(the impracticality of immediately matching payments received
with specific levies made).
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Finally, subject to revenue constraints, the Administrationsupports the proposed increase in the amount of personal andbusiness property exempt from levy. The intent of theseprovisions is to enable a taxpayer to retainlpersonal andbusiness essentials so as to avoid becoming destitute. It isimportant to protect the value of these exemptions from being
eroded by inflation.

16. Section 503 - Offers-in-Compromise

Qurnt law. The IRS can compromise any assessed tax thatis due and owing, but if the unpaid amount of tax pursuant to thecompromise is $500 or more, a written opinion of the ChiefCounsel is required. In addition, return information relating toaccepted offers is available to the general public.

Proosal. The IRS would be authorized to compromise anassessed tax that is due and owing if doing so would be in thebest interest of the government. A written supporting opinion ofthe Chief Counsel and public disclosure would be required only ifthe unpaid amount were $50,000 or more. The IRS would berequired to subject these offers-in-compromise to continuing IRSquality review.

Administration position. The Administration supports thisprovision, with a modification. The IRS has begun simplifyingthe offers-in-compromise process to make it more accessible andcomprehensible. An expanded offers-in-compromise programbenefits taxpayers by making it possible to liquidate a debt thatotherwise could never be repaid. Eliminating the requirement foran opinion of the Chief Counsel and for public disclosure ofreturn information relating to a compromise will eliminate thetwo significant impediments under current law to the use ofcompromises by taxpayers. However, we believe the provision alsoshould specify that It may be in the best interest of thegovernment to compromise a tax when there is doubt as to the
liability or its collectibility.

17. Section 504 - Notification of Examination

=rent law. In general, the IRS notifies taxpayers inwriting prior to commencing an examination and encloses a copy ofPublication 1, "Your Rights as a Taxpayer,," with the notice.

kropoal. The IRS would be required to notify a taxpayer inwriting prior to commencing an examination and would be requiredto provide the taxpayer with an explanation of the examination
process.

Administration position. The Administration generally doesnot oppose this provision. However, an exception should beprovided for criminal investigations and the provision shouldspecify that failure to comply with the provision does notprovide a basis for invalidating a deficiency notice.

18. Section 505 -Removal of Certain Limits on ecovery of CivilDamages-for Unauthorized Collection Activities

Current law. A taxpayer may sue the United States for up to$100,000 of damages caused by an officer or employee of the IRSwho recklessly or intentionally disregards provisions of theInternal Revenue Code or the Treasury regulations promulgated
thereunder.

Popoal. The tLreshold for recovery by a taxpayer would belowered to a negligence standard and the $100,000 "cap" would be
eliminated.
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Administration position. The Administration opposes this
provision. Lowering the existing standard to a negligence
standard would encourage taxpayers -- particularly tax
protesters -- to routinely press claims against the United
States, which could result in adverse revenue consequences and
which in any event would require the IRS to devote significant
monetary and personnel resources to defending itself against a
flood of claims. In addition, we believe the existing $100,000
cap should be retained for revenue reasons; and so the provision
does not disproportionately benefit large taxpayers.

19. Section 506 - Safeguards Relating to Iesignated Summons

Current law. In general, if the IRS Issues a "designated
summons" to a corporation at least 60 days prior to the
expiration of the statute of limitations for the assessment of
tax, the statute of limitations is suspended either until a court
determines that compliance is not required or until 120 days
after the corporation complies with the sunons pursuant to a
court's determination.

Pr2oosal. A designated summons could only be issued in
situations in which the determination of tax could not be made
accurately before the expiration of the statute of limitations
for the assessment of tax (determined with regard to extensions)
as a result of the delay or other action by the taxpayer.
Furthermore, the statute of limitations would be extended by a
designated summons only (a) if the IRS has riot had at least three
years to complete the audit; (b) if the taxpayer has refused to
extend the statute of limitations for at least two years; or (c)
with respect to information for which the IftS previously made a
written request the person to be summoned (i) had sufficient time
to respond to the written request for information before the
issuance of the designated summons; and (ii) failed substantially
to comply with the information request. In addition, a taxpayer
that receives a notice of a designated summons would be entitled
to a conference with the IRS within 15 days of receiving the
notice, and to file a petition in the District Court within 10
days of receiving the designated summons, to quash or modify the
summons or seek a court determination that the statute of
limitations would not be suspended. Before issuing a designated
summons, the IRS would be required to notify the taxpayer in
writing and explain in the notice why the taxpayer's prior
responses to information requests were unsatisfactory, as well as
the taxpayer's right to a conference with the IRS within 15 days.

Administration position. We oppose this provision. It
would unduly hinder examinations of both U.S. and foreign
multinational corporations suspected of shifting income to low-
tax jurisdictions through manipulation of their transfer prices
in violation of section 482. Congress created the designated
summons mechanism in 1990 to enable the IRS to obtain adequate
information during its examinations of lerge multinational
corporations that are dilatory in responding to informal written
document requests, particularly in connection with intercompany
pricing disputes under section 482. Congress was concerned that
such corporations could obstruct examinations by declining to
respond to the IRS's informal document requests. The IRS's
administrative practice is to employ the designated summons
mechanism only after informal written document requests have
proven unsuccessful because the corporate taxpayer has been
uncooperative in the hope that the statute of limitations will
expire before the corporation is obliged to turn over the
requested documents.
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There already are extensive safeguards that address the
concerns underlying the proposal. The IRS's internal guidelines
provide that the use of designated summons is to be confined to
examinations in the Large Case Program and (subject to the
approval of the IRS's National Office) certain other large cases,
must be reviewed by District Counsel and Deputy Regional Counsel
(General Litigation) prior to issuance, and must be referred to
the Justice Department for enforcement. Thus, a designated
summons generally is issued only to sophisticated, uncooperative
taxpayers after extensive review within the IRS, and does not
operate to suspend the statute of limitations unless the Justice
Department brings an enforcement action following its review of
the matter. In addition, the summoned party is entitled to
resist enforcement of summons in District Court. Therefore, the
proposed provisions are not needed to protect taxpayers against
potential abuses of the designated summons. On the other hand,
by affording large multinational corporations the right to a
hearing and requiring the IRS to justify its use of the
designated summons procedure, the proposal would enable such
corporations to further delay, or even evade, legitimate document
production requests.

In addition, the proposal could have unintended adverse
consequences. In some cases and subject to the safeguards
described above, a designated summons may be issued to any person
in connection with the examination of a corporate taxpayer, such
as a third-party recordkeeper or a person designated as a foreign
corporation's agent under section 6038A. The proposal as drafted
would appear to permit the taxpayer to dispute a designated
summons issued to those parties and to demand a hearing with
respect to the summons. However, in many cases the corporate
taxpayer will not be in a position to dispute the summons, since
it may not know what information the third party possesses, and
it may not know why the third party did not comply with previous
informal requests. Thus, in these instances the provision would
serve only to delay the taxpayer's document production.

Title VI - Information Returns

20. Section 601 - Phone Number of Person Providing Payee
Statements Required to be Shown on Such Statement

Current law. Information returns issued to recipients of
payments must contain the name and address of the payor.

Propoa.l. Information returns would also be required to

contain the payor's phone number.

AdministratiQn position. We do not oppose this provision.

21. Section 602 - Civil Damages for Fraudulent Filing of
Information Returns

Current law. There is no cause of action under federal law
if a taxpayer suffers damages because a false or fraudulent
information return filed with the IRS asserts that payments have
been made to the taxpayer. State law may provide a cause of
action for damages suffered by reason of a false or fraudulent
information return.

proposal. If any person willfully files a false or
fraudulent return with respect to payments purported to have been
made to another person, the other person would be entitled to
recover damages from the person who filed the return.
Recoverable damages are the greater of $5,000 or the amount of
actual damages. A six year statute of limitations would apply to
the proposed cause of action.
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Administration Position. The Administration opposes this
provision. We do not believe it is appropriate to create a
private federal cause of action for damages resulting from the
filing of false or fraudulent returns when section 7206(1) makes
the willful filing of false or fraudulent information returns a
felony punishable by fines of up to $100,000 and imprisonment of
up to five years. Moreover, some remedies already exist under
state law. We are also concerned that a private cause of action
for persons who are the subject of false information returns
could lead to the harassment of payors, particularly in view of
the proposed $5,000 "floor" on damages.

22. Section 603 - Requirement to Conduct Reasonable
Investigation of Information Returns

Current law. Deficiencies determined by the IRS are
generally afforded a presumption of correctness. In Portillo v.
coMMissioner , 932 F. 2d 1128 (5th Cir. 1991), the Court of
Appeals for the Fifth Circuit held that a deficiency had been
arbitrarily determined and was invalid because it was based
solely upon an information return reporting a payment to the
taxpayer in excess of the amount he included on his income tax
return. In that case, the information return was received by the
taxpayer after his return had been filed, and the taxpayer
disputed the accuracy of the information return. The IRS
contacted the payor, who claimed that the payments were in cash
but did not have records substantiating the payments. The IRS
issued a notice of deficiency, relying on the presumption of
correctness. The taxpayer presented evidence that the
information return was incorrect. The court held that "the
presumption of correctness does not apply when the government's
assessment falls within a narrow but important category of a
'naked' assessment without any foundation whatsoever."

Proposal. If a taxpayer asserted a reasonable dispute with
respect to any item of income reported to the IRS on an
information return, the IRS, and not the taxpayer, would bear the
burden of proof with respect to the item of income, unless the
IRS established that it had conducted a reasonable investigation
to corroborate the accuracy of the information return. In order
to establish a reasonable investigation, the IRS would be
required to have physically examined the underlying tax return.
Otherwise, it would not be entitled to a presumption of
correctness.

Administration Dosition. We oppose this provision. The
proposed provision would eviscerate the IRS's matching program by
eliminating the IRS presumption of correctness if the IRS failed
to physically examine the underlying return. Under the present
computerized matching program, the IRS matches information
returns against return information contained in the IRS data
base. After receiving a notice of deficiency, the taxpayer is
required to present credible evidence that the information return
is inaccurate. In the absence of the IRS presumption of
correctness, the taxpayer could simply dispute an information
return and without presenting any supporting evidence whatsoever,
obligate the IRS to investigate further. In effect, the IRS
would have to conduct an investigation before generating a notice
of deficiency pursuant to its matching program because taxpayers
would quickly learn that they have only to dispute an information
return in ordpr to place this investigation burden on the IRS.
This burden would force the IRS to substantially curtail its
existing matching program.

The proposed provision would invalidate a deficiency notice
based on an information return, regardless of the accuracy of the
information, if the IRS's investigation of an inaccuracy asserted
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by the taxpayer is subsequently determined to be inadequate.Accordingly, it would create an incentive for taxpayers tochallenge and litigate the adequacy of the IRS1s investigation asa matter of course, and thereby would increase the IRS'scontroversy costs and create yet another litigation hazard thatwould force the IRS to settle for reduced amounts of taxes. Theresulting loss in tax revenues would be borne by all othertaxpayers and would undermine the integrity of the tax system.

The Administration agrees that IRS should investigate theaccuracy of information returns that are disputed by taxpayers,and IRS is in the process of strengthening its procedures forinvestigating taxpayer claims that information returns receivedby them are inaccurate. However, we believe that the properbalance is achieved under existing law standards. The IRS'spresumption of correctness does not outweigh credible evidencepresented by the taxpayer. To prevail, the IRS must counter thetaxpayer's evidence with credible evidence establishing the
accuracy of the return.

We have strong reservations about any statutory change thatdeters IRS from asserting deficiencies on the basis ofinformation returns. The biggest component of the tax gap isunreported income. The only practicable way to reduce thatcomponent is through computerized matching of informationreturns. Legislation of this nature would undermine that processand result in substantial revenue loss.

Title VII - Modifications to Penalty for Failure

to Collect and Pay Over Tax

23. Section 701 - Trust Fund Taxes

Current law. A "responsible person" is subject to a penaltyequal to the amount of trust fund taxes that are not collected orpaid to the government on a timely basis. An individual the IRShas identified as a responsible person is permitted anadministrative appeal on the question of responsibility.

Pro2osol. The IRS would be required to issue a notice to anindividual the IRS had determined to be a responsible person withrespect to unpaid trust fund taxes at least 60 days. prior toissuing a notice and demand for the penalty. After exhaustingthe administrative remedies available within the IRS, therecipient would be entitled to seek a declaratory judgment fromthe Tax Court prior to assessment. Under the proposed provision,the statute of limitations for the collection of the penaltywould be suspended during periods that these rules precluded theIRS from collecting the penalty. In addition the proposed ruleswould not apply to jeopardy collections.

Administration position. It is current IRS practice toprovide advance written notice to responsible persons, and wewould not oppose codifying this requirement. However, we opposeproviding the Tax Court with jurisdiction to issue declaratoryjudgments concerning trust fund taxes. If an action is broughtin District Court, the IRS is able to join all potentiallyresponsible parties together in one proceeding, thus allowing amore efficient and fair exposition and resolution of the relevantissues. (Under existing-IRS practice, a responsible person maybring an action in the District Court by paying a modestjurisdictional amount -- the trust fund liability for oneindividual for the quarter -- and the policy of the IRS is toforebear collection during the pendency of such litigation absentjeopardy.) The Tax Court does not currently have the requisitejurisdiction to permit the joining of all potential responsiblepersons without their consent. In addition, discovery is more
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limited in the Tax Court than in District Court, which would
hinder the IRS's ability to determine the appropriate responsible
person since trust fund cases are fact-intensive. Finally, a
declaratory judgment action is not appropriate in a responsible
person case. The purpose of a declaratory judgment action is to
decide questions of law, not of fact, and the question of whether
someone is a responsible person is predominantly a question of
fact.

24. Section 702 , Disclosure of certain Information Where More
Than One Person Subject to Penalty

Current law. The IRS is precluded from disclosing to a
responsible person the IRS's efforts to collect unpaid taxes from
other responsible persons.

Progosal. If requested in writing by a responsible person,
the IRS would be authorized to disclose in writing to that person
the name of any other person the IRS has determined to be a
responsible person with respect to the tax in question. The IRS
would also be authorized to disclose in writing the general
nature of those collection activities.

Administration position. The Administration does not oppose
this provision. In situations where more thar one person is
liable for the same tax, confidence in the fairness of the tax
system can be undermined if a taxpayer is not informed of the
efforts IRS has made to collect the tax in question from the
other responsible parties. In light of the IRS's need to
preserve confidentiality in some contexts, however, disclosure
should be limited to the status of collection efforts and the
person to whom the information is provided should be precluded
from disseminating the information. In addition, the provision
should more explicitly provide that the disclosure of any
information about other responsible persons is entirely within
the discretion of the IRS.

25. Section 703- No Penalty if Prompt Notification of the
Secretary

Current law. A "responsible person" is subject to a penalty
equal to the amount of trust fund taxes that are not collected or
paid to the government on a timely basis.

Proposal. A responsible person (other than a 5-percent
owner) would not be liable for this penalty if the person
notifies the IRS within ten days of the failure to pay the tax
liability. This exception would not apply if the IRS had
previously notified any person of the failure to pay the tax.

Administration position. While we believe this proposal
may, with certain modifications, have merit and are prepared to
explore it further, we are concerned that the revenue costs could
be substantial. In any event, the exception for 5-percent owners
should be expanded to include highly-compensated employees.

26. Section 704 - Penalties Under Section 6672

Current law. A "responsible person" is subject to a penalty
equal to the amount of trust fund taxes that are not collected or
paid to the government on a timely basis.

Prggogl . The IRS would be required to take appropriate
action to ensure that employees are made aware of their
responsibilities with respect to trust fund taxes, the
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circumstances under which they may be liable for the responsible
person penalty, and the responsibility to promptly report
failures in payments to the IRS. The provision also would
provide that the-penalty would not be imposed on unpaid volunteer
Board members of charitable organizations to the extent the
members do not participate in the day-to-day or financial
operations of the organization. Finally, the provision would
require the IRS to develop and disseminate educational materials
relating to the responsibilities charitable organizations have
with respect to trust fund taxes.

Administration position. We do not oppose this provision,
subject to modification. We would add as requirements for relief
under the proposed provision that the Board member serve solely
in an honorary capacity and neither be involved in the
administrative operations of the organization, nor have
benefitted from, nor participated in, the decision to not make
the tax payment. Also, we recommend that any such provision
require that there be at least one responsible person in all
cases. As for the provisions relating to the development and
dissemination of related educational materials, we believe it
more useful for the IRS to comment.

Title VIII - Awarding of Costs and Certain Fees

27. Section 801., Definition of Prevailinc Party

urrentlaw. A taxpayer that successfully challenges a
determination of deficiency by the IRS may recover attorneys'
fees and other administrative and litigation costs if the
taxpayer qualifies as a "prevailing party." A taxpayer qualifies
as a prevailing party if it (i) establishes that the position of
the United States was not substantially justified; (ii)
substantially prevails with respect to the amount in controversy
or with respect to the most significant issue or set of issues
presented; and (iii) meets certain net worth and (if the taxpayer
is a business) size requirements.

roosal. As we understand the proposal, it would shift the
burden of proof as to whether the government's position was
substantially justified. Thus, a prevailing party would be
entitled to recovery from the United States, unless the
government established that the position of the United States was
substantially justified.

Administration position. The Administration opposes this
provision. We believe the taxpayer should properly bear the
burden of establishing that the government's position was not
substantially justified. This proposal would encourage taxpayers
to pursue the recovery of attorneys' fees and other costs in
essentially all instances in which they prevailed against the
IRS. This would increase the costs of tax administration borne
by all taxpayers, and would deter the IRS from pursuing
meritorious cases against taxpayers.

28. Section 802 - commencement Date of Reasonable Administrative
Costs

urrent law. A taxpayer that successfully challenges a
determination of deficiency by the IRS may recover attorneys'
fees and other administrative and litigation costs if the
taxpayer qualifies as a "prevailing party." These costs are
recoverable to the extent incurred on or after the earlier of (i)
the date of the receipt by the taxpayer of the notice of decision
of the IRS Office of Appeals, or (ii) the date of the notice of
deficiency.
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Propoa!A. Attorneys' fees and other administrative costs
also would be recoverable to the extent incurred after the date
of the notice of proposed deficiency.

Administration position. The Administration opposes this
provision. The appeals process presently resolves through a
relatively informal process many of the issues raised by IRS
field agents. The provision would encourage taxpayers whose
issues were satisfactorily resolved in appeals to routinely seek
recovery of attorneys' fees and other administrative costs.
Accordingly, the proposal would undermine the effectiveness of
the appeals process by making IRS appeals officers reluctant to
settle cases. Furthermore, since one of the functions of the
appeals function is to provide taxpayers with an informal forum
for resolving issues of questionable merit raised by field
examiners, the provision would have adverse revenue consequences.

29. Section 803 - Increased Limit on Attorney Fees

Cu rnt law. Attorneys' fees recoverable by prevailing
parties as litigation or administrative costs are limited to a
maximum of $75 per hour.

P . The maximum recoverable rate for attorneys' fees
would be increased to $150 per hour and would be indexed for
inflation commencing in 1994.

Administration position. Consistent with the
Administration's position with respect to the Access to Justice
Act of 1992, we oppose increasing the maximum recoverable rate
for attorneys' fees to $150 per hour, but do not oppose indexing
the current $75 rate for inflation.

30. Section 804 - Failure to Agree to Extension Not Taken Into
Account

Current la. To qualify for an award of attorneys' fees and
other administrative and litigation costs, a taxpayer that is a
"prevailing party" with respect to a determination of deficiency
by the IRS must have exhausted the administrative remedies
available to the taxpayer within the IRS. Treasury regulations
provide that a taxpayer who does not consent to an extension of
the statute of limitations on assessment may be treated as
failing to exhaust the appropriate administrative remedies. In
Iinahan v. Commissioner, 88 T.C. 492 (1987), the Tax Court held
the regulation invalid insofar as it provides that a taxpayer's
refusal to consent to extend the statute of limitations is to be
taken into account in determining whether the taxpayer has
exhausted administrative remedies available to the taxpayer. A
concurring opinion reasoned that in circumstances in which the
IRS has a reasonable need to request an extension of the statute
of limitations, a taxpayer's refusal to consent to the extension
should constitute a failure to exhaust administrative remedies.
88 T.C. at 509, (Simpson, J., concurring).

Proposal. A taxpayer that qualifies as a prevailing party
would not be required to consent to extend the statute of
limitations in order to exhaust the taxpayer's administrative
remedies for purposes of recovering attorneys' fees and other
administrative and litigation costs.

Administration position. We do not oppose a codification of
the Minahan decision, and intend to implement it by regulation.
However, as presently drafted, the provision is unduly broad.
Consistent with the Minahan decision, the provision should not
apply to taxpayers who fail to fully respond to IRS requests for
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information on a timely basis, or in circumstances in which it is
reasonable for the IRS to request that a taxpayer consent to
extend the statute of limitations. One example of a reasonable
circumstance for requesting an extension would be a complex case
involving numerous legal or factual issues.

Title UX - Other Provisions

31. Section 901 Reauired Content of Certain Notices

current la. Tax deficiency and similar notices are
required to "describe the basis for and identify" the amounts of
tax, interest, additions to tax and penalties. An inadequate
description does not invalidate the notice.

Pr~osai. Tax deficiency and similar notices would be
required instead to "set forth the adjustments which are the
basis for, and identify" the amounts of tax, interest, additions
to tax and penalties. As is the case presently, an inadequate
description would not invalidate the notice.

Administration position. The Administration opposes this
provision on the ground that it is unnecessary. The IRS has a
significant effort underway to clarify its notices to taxpayers.
To the extent the Subcommittee is aware of problems with existing
deficiency notices, it would be productive for the Subcommittee
to alert the IRS as to those problems and to thereby assist the
IRS in its continuing effort to clarify its notices.

32. Sections 902 and 903 - Protection for Taxpavers Who Rely on
Certain Guidance of the Internal Revpnue Service and Relief
From Retroactive ADplication of Treasury DeDartmentRegulations

Current law. A taxpayer may rely on Treasury regulations
and revenue rulings that accord with the taxpayer's particular
facts. In addition, penalties are abated for taxpayers who rely
on other written guidance of the IRS. Treasury regulations and
revenue rulings may be issued with retroactive effect, but in
practice, prospective mandatory effective dates are provided.

Proposal. If a taxpayer takes any position in reasonable
reliance on guidance published by the IRS in the form of a press
release, information release or revenue ruling, any later
guidance by the IRS which is inconsistent with the earlier
guidance would not apply to the detriment of the taxpayer prior
to the date the subsequent guidance is published. Final,
temporary and proposed regulations would generally be required to
have an effective date no earlier than the date of publication in
the Federal Register.

Administration Dosition. The Administration opposes this
provision on revenue and policy grounds. The decision whether to
apply rules retroactively is perhaps the most difficult issue
confronting us in administering the tax laws. The decision is
never an easy one.

We all agree that rules should not be applied retroactively
in a way that disrupts taxpayers' justified expectations or that
disrupts the filing process for large numbers of small,
unsophisticated taxpayers. However, in some cases it becomes
apparent during the rule-making process that it is necessary to
make certain rules retroactive to implement the intent of
Congress. Sometimes taxpayers seek retroactive application of
favorable new rules. In other cases, certain classes of taxpayers
would benefit by the retroactive application of new rules and
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others would be disadvantaged. In these cases, we are often
called upon to make new rules retroactive electively. Therefore,
to provide relief to taxpayers in appropriate circumstances, it
is desirable for the IRS to be able to issue rules with
retroactive effect.

Allowing taxpayers to rely on IRS press releases and
information releases is undesirable. The IRS issues press
releases and information releases to provide informal guidance to
taxpayers on issues for which immediate guidance is needed. The
press releases and information releases are general in nature.
They are not used to provide comprehensive rules and are not
subjected to full IRS and Treasury review. Allowing taxpayers to
rely on these materials in the proposed manner would necessitate
a more deliberate and comprehensive review of these items by the
IRS and Treasury prior to issuance. This would delay their
issuance and inevitably subject taxpayers to inconsistent
treatment because of the absence of standards for examiners to
apply in auditing returns.

We also oppose the adoption of the "reasonable reliance"
standard, because it would erode voluntary compliance and
increase the potential for litigation. Some sophisticated
taxpayers take reporting positions based on formalistic readings
of published guidance when they are well aware that the substance
of their transactions is inconsistent with the purpose of the
underlying ruling or other guidance. The reporting position may
be supported by an opinion of counsel that states only that the
position has a "reasonable basis," "substantial authority," or a
"realistic possibility of being sustained on the merits." These
taxpayers may argue that they are entitled to "reasonably" rely
on the published guidance, as interpreted in the opinion of
counsel. However, such opinions do not counsel the taxpayer that
the reporting position is "more likely than not" to succeed on
the merits if the position is challenged on audit. Accordingly,
the IRS should not be foreclosed from asserting a position and
liti.iting the merits of the position to determine whether tax is
rightfully owed.

If the IRS is precluded from asserting positions
retroactively in cases where taxpayers have taken questionable
positions, the tax system will lose an implicit restraint. As a
consequence, sophisticated taxpayers will tend to take more
aggressive positions and revenue will be lost. This revenue
ultimately may have to be made up by wage-earning taxpayers whose
income and deductions are reported on information returns and who
have little opportunity to play the audit lottery by asserting
questionable positions.

The IRS refrains from making regulations retroactive where
retroactive application would upset the justified expectations of
taxpayers. Where it has made mistakes in this regard, the IRS
has corrected them. However, the government should not be
foreclosed from issuing retroactive regulations in situations in
which sophisticated taxpayers have engaged in questionable
transactions with the knowledge that they are subverting the
Congressional purpose in enacting a statutory provision.

Eliminating the long-held authority of the IRS to issue
retroactive regulations represents a fundamental change in our
tax system. We believe it will be detrimental to the equitable
administration of the tax system if IRS's authority to issue
rules retroactively is restrained or removed.
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33. Section 904 - Reauired Notice of Certain Payments

Current law. The IRS deposits taxpayer payments within 24
hours of receipt and credits the payments to the taxpayer's
account.

Proposal. The IRS would be required to make reasonable
efforts to notify a taxpayer within 60 days of the IRS's receipt
of a payment from the taxpayer that the IRS cannot associate with
an outstanding tax liability of the taxpayer.

Administration position. We oppose this provision as
unnecessary. When the IRS receives a payment from a taxpayer
that cannot be properly credited, the IRS attempts to contact the
taxpayer by telephone. If unable to reach the taxpayer by
telephone, the IRS sends the taxpayer a notice requesting further
information. These contacts occur within 60 days of the IRS's
receipt of the payment, unless the IRS is unable to determine the
telephone number or address of the taxpayer making the payment.

34. Section 905 - Certain CostS of PreDaring Tax Returns Fully

Current la Miscellaneous itemized deductions are allowed
only to the extent they exceed two percent of a taxpayer's
adjusted gross income.

Proosal.- Fees incurred by sole proprietors and farmers for
the preparation of Schedules C, E or F would not be subject to
the two percent floor.

Administration position. The Administration does not oppose
this provision. We believe tax return preparation fees incurred
by unincorporated businesses and farms should be deductible. We
are pursuing administrative clarification of this point.

This concludes my prepared remarks. I would now be glad to
answer any questions you may have.

PREPARED STATEMENT OF BENSON S. GOLDSTEIN

[ am Benson S. Goldstein, Manager of the Tax Policy Center for the U.S. Chamber
of Commerce. We appreciate this opportunity to present the Chamber's views on the
Taxpayer's Bill of Rights It and on ways to improve the sometimes troubled rela
tionship between the Internal Revenue Service and the American taxpayer.

The first Taxpayer's Bill of Rights was landmark legislation. It was the first legis-
lation to strengthen the fundamental due process rights accorded to the American
taxpayer. The American taxpayer is deeply in your debt, Mr. Chairman, for your
tireless work to overcome a combination of indifference and hostility. Your efforts
ultimately resulted in the first Taxpayer's Bill of Rights Act becoming law by its
inclusion in the Technical and Miscellaneous Revenue Act of 1988.

Untold numbers of taxpayers have been helped by the legislation. But conp saints
about inequities in the system are still common and the system remains highly bur-
densome to taxpayers. In this regard, Chairman Pryor and Subcommittee members
should again be commended for addressing the issue of fair tax administration as
represented by Taxpayer's Bill of Rights If.

THE IMPACr OF TIlE FIRST TAXPAYER'S BILL OF RIGHTS

Although more needs to be done to assure fair administration of the law by the
IRS, the first Taxpayer's Bill of Rights has had a clear and positive impact on the
relationship between taxpayers and the Service.

While the U.S. Chamber of Commerce still gets plenty of telephone calls complain-
in about compliance burdens, complexity, and substantive tax provisions, telephonecalls from Chamber small business members facing immediate and unwarranted
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levy on their house or business, or similar serious problems, have declined notice-
ably. While it is impossible to be certain the first taxpayer rights bill is the cause
of this decline, it seems likely that it is.

The first taxpayer rights act has helped in a number of ways. First, as a result
of more aggressive congressional oversight,.IRS management has been forced to
confront andcorrect some of the more egregious abuses in the system. Second, the
first bill prohibits use of the quota system for levies and seizures. Thus, collection
officers are less likely to feel pressure to make inappropriate or unjustified seizures.
Third and most importantly, the authority of the Problem Resolution Officers (PRO)
under the Office of Ombudsman was enhanced.

The first Taxpayer's Bill of Rights has strengthened the procedural safeguards for
taxpayers faced with a dispute with the IRS in a number of other ways. Some of
the major provisions of the legislation include a requirement that the Service pro-
vide a written statement to taxpayers about their rights when subject to an IRS
audit or collection matter. The IRS has complied with this requirement. The legisla-
tion enhanced taxpayer rights during an audit or examination interview, mandated
that IRS deficiency notices have more clarity, and gave taxpayers the right to sue
the federal government for damages sustained because of unauthorized actions of
an IRS employee.

Mr. Chairman. your first taxpayer rights bill has accomplished much in a short
time. The legislation has started the IIS down the right road and in the direction
of more efficient tax administration and greater respect for American taxpayers.
Even so, the need for further administrative reforms at the Service remains. In this
regard, the Chamber strongly supports Chairman Pryor in his efforts to draft a Tax-
payer's Bill of Rights II.

OBTAINING REVIEW OF TAXPAYER DISPUTES

The media and public most often focus on the amount of tax liability due from
individuals and corporations. Unfortunately, this focus does not take into account
the hidden costs associated with the tax laws--that is, the costs of complying with
the law. This includes the money spent on tax professionals and their staffs, the
computer time needed to complete the tax return, and all those costs involved with
proper tax planning. Persons who cannot afford to hire a tax professional are thefirst to exhibit frustration and anger about the current tax administrative process.

The first Taxpayer's Bill of Rights attempted th reduce, both from a financial and
psychological perspective, many of these actual burdens placed on taxpayers. The
second bill of rights will further reduce these burdens. First, the new bill will create
an independent administrative appeals process within Treasury on certain issues.
Under the legislation, review officers will have specific authority to review taxpayer
disputes involving recovery of out-of-pocket costs, release of incorrect liens, install-
ment agreement disputes, and Taxpayer Assistance Orders. The Chamber strongly
supports this rolosal to expand a taxpayer's options in 'resolving administrativedisputes with theiRS.Taxpayer rights will also be greatly improved by the new legislation through the

creation of an independent Ombudsman. The current Ombudsman cannot effectively
help taxpayers resolve problems with other IRS personnel to the extent he or shestill reports to the Commissioner. The new taxpayer rights bill will provide that the
IRS Ombudsman be appointed by the President and confirmed by the Senate, and
that local Problem Resolution Officers report directly to the Ombudsman. An inde-
pendent Ombudsman and strengthened Problem Resolution Offices on the local level
will contribute to an improved climate to assure a fair hearing on taxpayer prob-
lems. It will give taxpayers a sense that they have a better chance of getting a satis-
factory answer on such issues. The Ombudsman will have new authority to abate
assessments, grant refund requests, and stay collection procedures.

Moreover, the Ombudsman will be required to file quarterly reports on the oper-
ations of his initiatives to improve taxpayer services and IRS responsiveness. This
and the other measures designed to enhance the office of IRS Ombudsman should
contribute greatly to an improvement in taxpayer relations with the Service. These
Muarterlv reports should serve to enhance the accountability of the Ombudsman and

S efforts to resolve those problems.
A key feature of the first taxpayer rights legislation is the Taxpayer Assistance

Order (TAO) Program. A taxpayer should consider filing an application for a TAO
with the IRS when he faces serious fmancial hardship in paying his taxes and other
critical expenses. It is the responsibility of the Problem Resolution Officer to review
the taxpayer's case of "significant hardship" and, if appropriate, to help find alter-
natives to relieve the hardship. The TAO serves to suspend IRS enforcement actions
temporarily while the Problem Resolution Officer reviews the taxpayer's case. Under
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the new bill, TAOs will be expanded to force action by the IRS, and the new legisla-
tion will provide a judicial remedy for failure to honor TAOs. The Chamber views
these measures to expand the scope of TAOs as a very significant pro-taxpayer ini-
tiative,

ELIMINATION OF INTEREST DIFFERENTIAL

Section 6621 of the Tax Code is a classic example of a measure which can easily
be labeled as anti-taxpayer. This Code provision sets the interest rate the IRS
charges taxpayers on tax deficiencies in the matter of a tax overpayment, what the
IRS pays taxpayers in interest on tax overpayments. The interest rate for tax over-
payments is based on the Federal short-term rate plus 2 percent. On the other
hand, the interest rate for tax underpayments is the Federal short-term rate plus
3 percent-1 percent higher than the rate for tax overpayments. Based on this for-
mula, the IRS has currently set the underpayment interest rate at 10 percent and
the overpayment rate at 9 percent.

The second Taxpayer's Bill of Rights will eliminate the current interest rate dif-
ferential between interest the taxpayer pays the IRS on underpayments and interest
the IRS pays the taxpayer on overpayments. The Chamber applauds the Sub-
committee's consideration of this particular proposal. By eliminating the interest dif-
ferential, the new legislation will help restore a sense of equity to the Tax Code and
to the tax administration process.

RECOVERY OF ADMINISTRATIVE COSTS

The second taxpayer rights bill makes a number of important changes in the area
of professional fees, in terms of recovery of administrative costs. The Chamber ap-
plauds this effort and is very interested in working closely with the Subcommittee
on the administrative costs issue.- Tax Code Section 7430(c) limits the recovery of professional fees in most cases to
$76 per hour. Like it or not, most private attorneys in the U.S. charge rates in ex-
cess of $75 per hour. Thus, a taxpayer is prevented by this provision from being
adequately reimbursed for his actual out-of-pocket expenses to defend himself
against a proceeding that was, by definition, not substantially justified. The Cham-
ber supports the proposal by Subcommittee Chairman Pryor to increase the amount
defined as reasonable fees to a maximum of $160 per hour from the current $75
limit, including the laudatory proposal of indexing this amount to inflation.

The issue of who bears the burden of proof is another key factor in tax proceed-
ings. Under current law, even if the taxpayer substantially prevails with respect to
the amotut in controversy or the most significant issue presented, the taxpayer has
to prcve that the IRS's position was "not substantially justified." The IRS, and the
federal government geneccly, has a duty to the public to bring only litigation that
is warranted. If the government loses a case, that means the courts have deter-
mined that the government wrongly caused a taxpayer to undertake untold heart-
ache and expense. In some coses, the amount expended may almost ruin a taxpayer.
In contrast, the government's litigation resources are, for all practical purposes, vir-
tually unlimited. The government does not have, at present, sufficient restraint on
its ability to litigate unwarranted cases. Requiring the government to establish that
its case was substantially justified if it did not prevail would serve as a salutary
check on its willingness to proceed with inarginal cases and would establish a cer-
tain parity between the taxpayer aid the government with respect to the financial
costs of doubtful litigation.

Under the new legislation the burden of proof in tax proceedings will be shifted
to the IRS. The new bill wilf permit the recovery of administrative costsif the gov-
ernment cannot show that its position was substantially justified. The Chamber
supports this approach and is very interested in working closely with the Sub-
committee on the scope of legislative language to implement the measure.

DESIGNATED SUMMONS

Chairman Pryor should be commended for recognizing that the designated sum-
mons powers of the Tax Code grant the IRS an extraordinary compliance tool,
Under Tax Code Section 6503(k), the IRS has the authority to issue a designated
summons for the production of documents or other information in connection with
the audit of a corporate taxpayer. Current law permits the IRS to issue a designated
summons with just 60 days remaining on the statute of limitations. If the taxpayer
under such circumstances does not fully comply in a short period of time, the IRS
can suspend the statute of limitations by initiating judicial enforcement of the sum-
mons.
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In his summary of the Taxpayer's Bill of Rights I, Chairman Pryor accurately
describes the immense powers granted to the IRS under the designated summons
authority. Senator Pryor comments that "While there may be situations where the
use of a designated summons late in the audit process may be appropriate, nonethe-
less the IRS should not be allowed to surprise taxpayers who reasonably and in good
faith believed that the statue of limitations was going to expire."

The Chamber believes that these designated summons powers will do nothing sig-
nificant to address the so-called tax gap or tax compliance problems that the IRS
must address. More likely, a suspension of the statute of limitations (particularly
at a point in time very close to the end of the limitations period) will merely provide
the IRS with the ability to postpone making critical decisions about pending tax
cases. To the extent there is a backlog of tax cases that must be reviewed by the
Service, there is a high probability that the backlog of tax cases would grow and
not decline. For taxpayers, there is the cost associated with keeping books and
records for longer periods of time, the loss of key personnel familiar with the under-
lying transaction, the significant loss of personal rights, and the uncertainty associ-
ated with a potential significant increase in the number of open audit years.

Absent outright repeal of these onerous powers, the Chamber has a number of
recommendations to 'oven the playing field" for corporate taxpayers faced with a
designated summons. These recommendations would help ensure that the IRS uses
its designated summons authority for legitimate purposes. First, this authority
should be limited to the issuance of designated summonses for needed information
from uncooperative taxpayers during an audit. The current provisions do not contain
any meaningful limitations to prevent the Service from issuing a designated sum-
mons to a taxpayer who has acted in good faith and has fully cooperated with IRS
auditors.

Second, the Chamber recommends that the taxpayer be allowed to obtain a court
determination that the statute of limitations should not be suspended when the
Service has abused its designated summons authority. Third, the effect of the des-
ignated summons should be limited to specific issues identified by the Service. Fi-
nally, the Chamber recommends that new limits be placed on the IRS as to when
the agency may issue a designated summons.

PROSPECTIVE EFFECTIVE DATE FOR TREASURY REGULATIONS

The new bill will generally require that all regulations issued by the Treasury De-
partment to implement broad legislative guidelines be effective prospectively from
the date of issuance in final, temporary, or proposed form. In the absence of rgu-
latory guidance, taxpayers would be required to make a good-faith effort to utilize
a reasonable interpretation of the statute. The general requirement that regulations
be prospective could be superseded by a specific legislative grant of authority to
Treasury. The Chamber strongly supports the concept of this measure, and is inter-
ested in working with the Subcommittee on appropriate legislative language for im-
plementing the provision. The measure should contribute to improvement in tax
compliance by taxpayers.

OTHER ISSUES

The second bill of rights includes a number of other highly positive pro-taxpayer
measures. These positive measures include (among others) an expansion of the Sec-retary's authority to issue a certificate of release for liens, a removal of the limits
on recovery for civil damrnaes, further requirements to clarity IRS notices, and im-
provements in the collection of Payroll taxes. The Chamber supports these ini-
tiatives.

PREPARED STATEMENT OF SENATOR CHARLES E. GRASSLEY

Mr. Chairman, I want to commend you for, once again, taking the lead in promot-
ing further taxpayer protections against internal revenue service abuse, the two of
us, along with others, have worked very well together in the past on this issue, and
I know we can continue working together successfully.

For me, the long process of trying to ensure taxpayer protections began in the
early 1980's, when -I was a member and then chairman of the Finance Sub-
committee on IRS Oversight, which is now art of this subcommittee.

Mr. Chairman, you are to be commended for pushing the issue further when you
succeeded me as chairman in 1987. At that time you took the initiative and asked
me to work with you in pushing for a taxpayer bil of rights by expanding legislation
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I and others had introduced. It took nearly two years, but we ultimately succeeded
in achieving this goal. k

We now have a three year record of implementation regarding the taxpayer bill
of rights. Great strides towards taxpayer protection were achieved through this leg.
islation. However, the Taxpayer Bill of Rights of 1988 was never expected to be thefinal chapter of the book on taxpayer protection. It was a major step in the continu-
ing process of stamping out taxpayer abuse. And that process continues today, as
we look into ways to improve the current law.

In reviewing the record, it's clear that much more needs to be done. There's noquestion that breakdowns in implementation have occurred, and there are gaps in
the law that need to be filled. Chairman Pryor has outlined a number of proposals
in an attempt to address problems that continue to exist. I, along with my staff,will be working with Chairman Pryor and his staff in the coming' weeks as we put
together a new bill to help further protect taxpayers' rights.

With the house side pursuing a similar ackae, I'm very encouraged that we can
see results before the end of 1992. Aqain, F than you, Mr. Chairman, for your lead-
ership, and I look forward to the testimony of today's witnesses.

PREPARED STATEMENT OF CHARLIE JONES

Thank you for inviting us to testify at this extremely im ortant hearing. My nameis Charlie Jones and I am currently employed by TAX I in Atlanta, Georgia. We
represent taxpayers be fore the Internal Revenue Service in almost all adininistra-
tive matters and our staff is madeup of enrolled agents who formerly worked for
IRS. I am retired from the Internal Revenue Service after 33 very fulfilling years.
Twenty eight of those years were devoted to the collection function. The fast ten
years I served as an Assistant Regional Commissioner in the Central Region, Cin-
cinnati, Ohio. Since my Internal Revenue Service career was devoted to collection
and collection is the focus of my current employment I will, generally, limit my re-
marks to the collection function.

At the outset I am not here to criticize the Internal Revenue Serice as an institu.
tion. I believed when I worked there and I still believe, it is a well managed agency
and the commissioners policies are fair and equitable. Yet there are some things
that can be done to improve the execution of those policies. My recommendation (or
such improvements follow:

ORGAN17ATIONAL CULTURE

For lack of a more descriptive term the "organization culture" is in (tire need of
modification. In the days when revenue officers were evaluated by the number of
seizures and levies they made, the collection function assumed a macho characteris-
tic. The one with the most distraint activity became the best of the lot, and if you
didn't take aggressive distraint actions you could not survive or progress.

When the Commissioner approved Policy Statement P-1-20 the service decreed
that enforcement officials could not be evaluated on the basis of enforcement ac-
tions, P-1-20 was codified by the Taxpayer Bill of Rights. The policy statement and
the law are still in place . . . so is the macho belief that if you make seizures you
are good, if you do not you are a wimp. My point is that the informal evaluation
system is alive and well and to some extent it drives the promotion system, and
some taxpayers suffer as a result.

IRC SECTION 6020(1B)

Returns prepared for taxpayers by the Internal Revenue Service based on infor-
mation available to the Intern'a] Revenue Service are not always correct nor do they

provide for all legitimate exemptions and deductions available to the taxpa yer.
Whilethese "substitute for return" procedures yield significant dollars to the Treas-
ury the Internal Revenue Service is not always willing to listen to the taxpayers
and make legitimate adjustments. In many instances taxpayers do not receive statu-
tory notices of the proposed assessment and only learn of the assessment when they
are located through the collection process. I recommend that the service include a
statement in the notice of tax due on all assessments derived under 6020(b) that
informs the taxpayer how the assessments were made and achinistrative remedies
that they can use if they determine the assessments to be excessive.

AUTOMATED COLLECTION SYSTEM

The service could do a better jod of insuring that wage and bank levies are appro-
priate. While practices probably vary from call site to call site, I believe the service
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of wage and bank levies is virtually a clerical process without appropriate manage.
ment review.

When levies are served and the service determines the taxpayer's account shouldbe placed in "currently not collectible" status or, in "installment agreement" statusthe automated collection system employees; frequently insist that the service shouldreceive the amounts) seized. This in spite of their determination that undue hard-ship exists. Since levies are served without judicial review I believe the InterlnalRevenue Service could exercise more care in issuing them and more management
review should be exercised.

BY-PASSING POW1*R OF ATTORNEY
The service should require, in spite of statutory permission the same proceduresin the collection function as in the Examination function for by-passing a power ofattorney because of unreasonable delay or hindrance of an investigation. In the Ex-amination Division the revenue agent notifies the representative in writing that theinvestigation is being hindered or delayed and gives him/her an opportunity to makeamends by providing specific information. If the information is not forthcoming, arequest is made to the Division Chief for permission to by-pass. If approved the rep.resentative is notified in writing from the Division Chiefs office. In the CollectionDivision that decision rests with the employee's manager and no prior notice is re-

quired.

RESPECT FOR POWER OF ATTORNEY
The service could do a better job of instructing collection division employees in re-gard to respect for representatives who have the taxpayer's power of attorney. Theproblem is limited to a few revenue officers, but we have experienced managers whowere not aware that IRC Section 7621(c) provides that representatives are author-ized to stand in the taxpayers shoes and that no employee of the service can requirethe taxpayer to accompany the representative in the absence of an administrative

summons.
Infrequently service employees will threaten to serve a summons to have the tax-payer appear or the group manager will suggest that he/she will approve a by-passto achieve the desired appearance. In some instances the power of attorney is simply

ignored.

THE 100% PENALTY ASSESSMENT, IRC SECTION 6672
IRC Section 6672 is a protection for the government against those who would hidebehind the corporate shield. It also provides a forum for the cavalier enforcementof the tax laws. The elements for proving responsibility are often too simplistic. Forexample, I see cases where the oil proof of responsibility is a name on a signaturecard at a bank with no exam ples olchecks signed to the detriment of the tax obliga.tons. There are also example es of one emp[-oyee or officer being held responsiblewhen the facts point to others who are equally responsible who have not been as-sessed or considered. I believe the service should be required to develop evidenceof responsibility that would be logical and would withstand the test of judicial in-quiry. It is not enough to require the taxpayer to prove a negative that he or shewas not responsible within the meaning of IRC Section 6672. Clearly the InternalRevenue Service should prove responsibiity.

WAIVER OF THE COLLECTION STATUTE
We see examples of Revenue Officers "requesting" (actually requiring under thethreat of bank or wage levy) that taxpayers sign waivers extending the 10 year col-lection statute by an additional 10 6-36 yearslThis usually happens when the tax-payer shows some ability to make monthly payments but the monthly payment issmall in relation to the balance due. Sigmng such a waiver can become a form ofdebtor's prison for the taxpayer. We would like to see the request for waiver limitedto a reasonable amount of time beyond the 10 year statute.

CURRENTLY NOT COLLECTIBLE-HARDSHMp

When the Internal Revenue Service caseworker determines that a tax amount iscurrently not collectible due to the taxpayer's fmancial situation, he/she selects acomputer code which represents the tax return Adjusted Gross Income amount atwhich the computer will reissue the accounts for review. The current range of Aver-age Gross Income from which the Revenue Officer can choose is $6,000-$30,000. Webelieve that this range is entirely too narrow and that the upper limit of the range
should be significantly above $30,000.
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TAXPAYER SERVICE

I believe the service should make a greater effort to provide service to all tax-
payers regardless of their need. I know the service is currently moving toward a
(one stop service concept," and I applaud that effort. On the other hand, we talk
with taxpayers constantly who just want to sit down with Internal Revenue Service
and explain their circumstances and reach a suitable plan that will resolve their sit-
uation; however they are unable to arrange such a conference.

TIlE FEAR FACTOR

Having been in the representation business for about 18 months now, I find that
a large number of our clients come to us merely because they are afraid to go the
Internal Revenue Service. Many of them come to us with unopened mail from the
Internal Revenue Service. They are afraid to open it. Their responses are usually
formed from prior unsatisfactory contacts with t employees of the agency. It sad-
dens me to know that the agency whose last name is Service continues to reinforce
the fear factor. I hasten to add, that in my current job I only see the exceptional
cases. I do recognize that the majority of the organization is professional and sen-
sitive to the needs of the taxpayer.

A PHILOSOPHICAL NOTE

I now contend as I have contended all my adult life that the word "delinquent
taxpayer" is not a synonym for "deadbeat." In most cases, except for the grace of
God and the family inheritance there go us all. Most taxpayers who owe taxes did
not plan to wind up that way. Most have encountered a serious problem, such as
death, lingering serious illness, economic reversals and the like. Most want to pay
their just debts and given an opportunity and a little sensitivity to their cir-
cumstances, they will.
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PREPARED STATEMENT OF S. STEWART JOSLIN, HI

Good morning, Senator Pryor and Members of the Subcommittee. My
name is Stewart Joslin; I'm from Kenner, LA. Thank you for this
opportunity to tell you about my problems with the IRS, and for
this chance to ask for your help.

My problem, in a nutshell, is that the IRS is holding me liable
for back taxes owed by my former employer. They're doing this to
me despite the fact that my former boss, the CEO of the company,
told the IRS that I was in no way responsible for the tax
liability. They're doing this to me despite the fact that it was
I who initiated all the actions that led to the IRS getting any
of the tax money owed by my former employer.

But, maybe I should tell you exactly what happened, and when, so
you'll understand my situation.

In January, 1987, I separated from the U.S. Army as a senior
captain after more than 14 years of service. The separation was
due to a Congressionally-mandated reduction in officer strength.
I found a job with a small computer company in New Orleans. I
was operations manager for the company, which involved, among
other things, assisting the CEO and company president in many
projects. The president who was responsible for dealing with
vendors and for payroll gave me a list of selected vendors I was
supposed to "take care of".

In order to help the company president with vendors, I was
authorized to sign checks for the company. I was one of three
people authorized to sign checks. The other two were the company
president and the company vice president. The true power of the
company, and the real owner, was the CEO, who was NOT among those
people authorized to sign company checks. I should point out
that I had authority to pay funds to specific vendors. I did not
have the power to decide which checks to write other than those.
I had no involvement of any kind with payroll.

At first, I only signed payroll checks if the company president
and vice president were not available. However, by the fall of
1987, I started signing payroll checks on a routine basis. At
that time, the company's bookkeeper told me that the company was
way behind on paying its withholding tax liability.

I was concerned that the company was not paying the taxes. I
talked to the CEO about it. He told me a big contract was
expected. He said that the proceeds of that contract would cover
the liability by the end of the year. He and I had become
friends, and so I trusted him, and believed him. This was in
October, 1987.

By year's end there had still been no payment of the withholding
tax liability. The contract was completed but the profits never
materialized.

In January, 1988, I convinced the CEO that we needed to have what
I call an "organizational effectiveness meeting." At this
meeting, I informed all the company's supervisory personnel about
the tax problem. All those present understood the need to pay
those taxes. They were visibly upset to hear about the problem.

Together, we convinced the CEO that the taxes had to be paid. He
said that the entire amount due would be available by May 1988.
But, May came and went, and the taxes still weren't paid.
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Finally, I got so concerned that I asked our CPA in the first
week of June 1988 to contact the IRS. When I informed the CEO
that we had requested a meeting with the IRS, he said he
understood that we had a problem, and that we needed to talk to
the IRS about solving it.

In July, 1988, I met with an IRS investigator, who threatened to
hold me responsible for failure to pay the delinquent taxes. The
investigator then asked to talk to all the principals of the
company. I arranged for a meeting in August, 1988. The CEO,
president, vice president and I attended the meeting. The other
3 were principals of the company. Even though I was not a
principal, I attended the meeting as a potentially responsible
party.

At that meeting, the CEO took full responsibility for the tax
debt. He told the IRS investigator that neither the president
nor the vice president were responsible, and that I only sent
checks to where I was told to send them. He laid out a schedule
for the payment of the liability, and told the IRS investigator
that the company would be sold. The IRS investigator accepted
the CEO's statements, including his claim that the president and
the vice president were not involved, However, for some reason,
I was still on the hook, even though from that point on all
communications on the tax liability were between the CEO and the
IRS investigator.

At this point, the CEO arranged for some funds to be paid to the
IRS. In the presence of the IRS investigator, he directed me to
prepare the checks since I was on the signature card and he was
not. I did so. He gave them directly to the IRS investigator.

In November, 1988, the IRS sent me a.bill for $120,000 worth of
my employer's tax liability. I guess the IRS investigator's
threats to hold me liable were to be taken seriously.

In November 1988, the CEO got $30,000 to pay to the IRS. I
called the IRS investigator, who told me to send the $30,000 to
the IRS' Dallas office. I did so. The Dallas office applied the
funds to other taxes owed by the company which I was not aware
of, and no amount of arguing has convinced them to apply that
money to the delinquent withholding account.

In December of 1988, negotiations began for the sale of the
company. Part of the agreement was that the buyer would assume
responsibility for part of the tax debt, about $35,000. The
buyer of the company would pay the $35,000 directly to the IRS.
However, the sale of the company never occurred.

Also in December, 1988, I heard the CEO inform the IRS that the
proceeds from the company's new computer installation contract
with a bank would be used to retire the tax debt. The computer
installation job was scheduled to be completed in March, 1989.
The IRS investigator accepted that.

However, by February, 1989, the bank changed the completion date
for the computer installation job--first to June of 1989, and
then to December of 1989. In the meantime, the IRS put a lien on
my home because of the unpaid tax bill, and in June of 1989, the
company was purchased.

Once the company was sold, responsibility for completion of the
computer installation project was transferred to the new company.
The CEO told me that the profits from that contract would be used
to pay the tax debt owed by the old company. Both the CEO and I
went to work for the company that took over the computer
installation project.
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In June, 1989, after the sale of the company, the CEO showed me a
cashier's check for $10,000, and told me that he was on his way
to the IRS to make a payment. In August of 1989, I found out
from the CEO that he instead had the bank remake the check and
used the money to pay the debts of another of his companies. He
said the IRS could wait for its money.

At this point, I retained a lawyer.

In November, 1989, the CEO was fired by our new employer. I was
not. In fact, our new employer temporarily placed me in the
position the CEO had held. I held that position until the
company found a replacement. The CEO blamed me for his firing.

You can guess why I'm now at my wit's end.

Senator Pryor, I have tried to get those taxes paid since the
fall of 1987. I informed the whole company of the problem in
February of 1988. I brought in the IRS in August of 1988. My
persistence did get the IRS some money.

I did what I thought a reasonable man would do.

In June, 1990, my lawyer and I met with a new IRS agent. I gave
him all this information. Almost a year later, in May, 1991, he
called my lawyer to say that we had 10 days to provide any
additional information, but that he thought the IRS would
probably hold me liable for the company's tax debt, including for
one year, 1986, when I was still in the Army and had not yet even
started working for the company.

My lawyer asked the agent if he had spoken with the first IRS
investigator. He said no, but that speaking with her would
probably not change anything anyway. Even if the first IRS
investigator confirmed the CEO's admission of sole responsibility
for the tax liability, the second IRS agent thought the CEO
statement was probably "simple boastfulness" anyway.

The CEO, president, vice president and bookkeeper are all either
related, or best friends from childhood. However, I provided a
statement from the only impartial person in the whole scenario --
the president of the old company's bank who said that in his
opinion I was an advisor to the CEO, and that in fact, all
decision-making was done by the CEO.

To add salt to the wound, the IRS' investigation of the CEO is
now "on hold" for some reason I do not know. And to my
knowledge, the company president and vice president are not even
being investigated by the IRS. Can you imagine that? The CEO's
remarks in that interview with the first IRS investigator allowed
the company president and vice president to walk away, but that
statement was considered a "boastful comment" as it applied to
me.

Sen. Pryor, I need your help. I was in the Army for 14 years.
I'm in the Reserves now. I helped plan Desert Shield and Desert
Storm. I helped plan the redeployment of our reserves to the
U.S. after Desert Storm ended. But I've never been subjected to
anything like this.

I've asked my Congressman, Rep. Livingston, for help. He has
helped all he.could, and I thank him for that. He brought me
here to you. We've answered every question asked by the IRS.
We've provided every document they requested. No matter what we
do, my lawyer and I seem to have no effect on the IRS. It seems
that nothing we can do, short of going to court, will move the
IRS.
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Sir, this is not right. I can't afford the legal expense of
going to court. My legal expenses are already more than $10,000.
I'm not responsible for this debt. I had no control over my
employer's decisions not to pay the taxes. I tried everything I
could to get the company to pay its tax debt, and because of me,
the IRS got at least some money. I've done my best.

Please help me and my family in this matter.

Thank you.

PREPARED STATEMENT OF BOB KAMMAN

My name is Bob Kamman. I am a lawyer, and my address is 8611 N. Black Can-
yon, Phoenix, Arizona 85021.

I represented Carol Rutledge (whose name was then Carol Bettencourt) in 1990
when the Internal Revenue Service seized her tax refund of $614 for 1989 and told
her that she still owed another $3,600.

Carol and I are here today to tell two stories. The first story is Carol's. What her
case shows is that with the help of a newspaper columnist and an attorney, some-
one might eventually win a tax dispute with IRS.

The other story is that perhaps thousands of other taxpayers, with a tax problem
like Carol's, have not been as successful.

I learned of Carol's case through a column by E.J. Montini in the Arizona Repub-
lic, the state's largest newspaper. B-ecause I was familiar with similar cases in
which taxpayers had succeeded, I volunteered to help Carol for no fee.

Generafly, there are two actions that can be taken when one ex-spouse learns that
an audit assessment has been proposed, or completed, involving unreported income
or overstated deductions on a joint return filed with the other ex-spouse.

One is the "innocent spouse" rule. But it gives IRS considerable discretion in de-
ciding whether abatement of tax is equitablee."

So, since the 1988 Tax Court decision in the Abeles case, the first alternative to
consider is whether IRS mailed the 'Notice of Deficiency" to the last known address
of the ex-spouse from whom it attempts to collect the tax.

I interviewed Carol and determined that, by the time the audit assessment on the
1983 joint return was made, she would have filed two returns showing a new ad-
dress. She did not recall receiving any certified mail from IRS at this new address.
And in my experience, IRS at that time usually sent only one Notice of Deficiency,
and it went to the ex-husband.

Because there was substantial evidence that the 1983 tax was not collectible from
Carol, I filed an "Application for Taxpayer Assistance Order," on IRS Form 911,
with the Phoenix D)istrict Problem Resolution Office.

I asked that Carol be sent her 1989 refund, and that no further efforts be made
to collect the balance due from her.

In order to receive relief in the form of a Taxpayer Assistance Order from the
Problem Resolution Office, a taxpayer must show "significant hardship." In the
Form 911, I pointed out that Carol was a single, divorced mother of three who was
going to college and working full time at a low hourly wage, while not collecting
any child support from the children's father. She needed the money to pay the fami-
ly's bills. The Problem Resolution Officer wrote back that this was not a hardship.

In the Form 911, 1 also quoted IRS Policy Statement P-4-7, which states that
"an exaction by the United states Government, which is not based upon law, statu-
tory or otherwise, is a taking of property without due process of law, in violation
of the Fifth Amendment to the United States Constitution."

I argued that violation of Carol's Constitutional rights qualified as a hardship.
The Problem Resolution Officer disagreed.
When it is important to IRS the agency can retrieve a tax return and related case

file from a Federal Records center n a matter of days. In Carol's case, they took
several weeks.

Once it was established that the Notice of Deficiency had not been mailed to Car-
ol's address the Problem Resolution Office caseworker told me that they would
"probably" abate the tax and issue a refund.

Although the Problem Resolution Office is supposed to be independent, it relies
for much of its work on liaison personnel from other IRS divisions. The caseworker
initially assigned to Carol's case was a Collection Division employee. She had to
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send the case to an Examination Division employee, to make what she called the
"final determination."

After another two and a half weeks, the Examination Division had completed itslook at Carol's case. They found that indeed, she did not owe the tax.Another Problem Resolution caseworker informed me that it could take up thethree months to correct the IRS records, but that the refund itself might take lesstime. It was five weeks later that Carol received her refund. It had been seized byIRS on April 23. The check finally arrived on August 1. Because IRS saw no hard.ship, Carol waited for more than three months. Carol's victory was reported by E.J. ,Montm, the newspaper columnist. And then, the phone calls to my office began.I received more than 30 calls from women-and a couple men-with similar sto-ries. They were divorced, they had filed joint returns when they were married, andnow IRS said they owed money. Often, the first they knew about it was when a re-fund check was kept, or a final notice before seizure was received.I wrote a four-page fact sheet, advising these callers on how to determine if theyhad received a Notice of Deficiency at their last known address; when to claim the"innocent spouse" rule; how to determine if the time limit for IRS collection actionshad expired; and whether as a last resort, the taxes were discharfeable in bank-ruptcy. Some of them called back to report that mentioning Carol s name helpedthem get the attention of IRS, and their problem was solved. Others were not assuccessful, and I took on several of these cases. My usual fee would be the interestpaid by IRS, when it refunded the taxes that were wrongfully collected.I still receive a call every month or so, from a taxpayer or tax practitioner witha "Carol Bettencourt Case.' If a column in one daily newspaper in one city can alertso many people that they may be paying taxes they don't owe I wonder how manythousands of Americans have not yet heard of Carol, but should have.Unfortunately, not everyone at IRS reads the newspaper. Six months after Carolwon, another client had her wages levied because a collection representative ignoreda letter from me in which I cited the same law as had helped Carol.I am sometimes reluctant to seek the help of the Problem Resolution Office, be-cause they have not reacted kindly to my criticism of its program, In December1989, 1 wrote an article for the op-ed page of the Wall Street Journal, describinghow the local Problem Resolution Office had botched a case, and the IRS Ombuds-
man here in Washington had refused to get involved.

The next time I filed a Form 911, the Problem Resolution Officer took it upon her-self to audit, rather than assist, my client. IRS Taxpayer Service persormel were as.signed to investigate the case and the Problem Resolution Office assessed $137 inFICA Social Security tax which my client's employer had failed to withhold from his
wages, four years earlier.

nen this happened, I asked an assistant to the IRS Ombudsman here in Wash-ington whether it was common for Problem Resolution Officers to audit returns. "Ican't say that I haven't seen it happen before," she told me.So in offering to help Carol, I had to warn her that she might suffer the sameconsequences. Nevertheless, I do not want to speak here today without giving a bal-anced evaluation of the Internal Revenue Service. The IRS is one of the better-man-aged federal agencies, and it has many dedicated and hard-working employees whodo their best to rve the taxpayer an even break. I know-I used to be one of them.I worked in the IRS Taxpayer Service division for five years, during the 1970s.It is not enough, however, for the IRS to do the right thing most of the time. Itshould tryto act correctly in every case. A good place to start would be to train IRSpersonnel in how to recognize cases in which tax on a joint return may not be col-
lectible from a divorced taxpayer.

This information should also be made available in taxpayer publications.
Finally, procedures should be changed so that, when tax is owed by both ex-spouses, colection action can proceed against both of them even when they live indifferent Service Center areas. In several cases t I have represented a client in Ari-zona, whose case is assigned to the Ogden Service Center, when the ex-spouse livesin California, which is handled by the Fresno Service Center. have been told thatthere is no way for the case to be assigned to IRS filed offices in both states, at

the same time.
In conclusion, I would like to thank the Committee for the opportunity to makethese remarks. And, I especially thank Carol, for having the courage to discuss inthis public forum, many of the private aspects of her family and financial situation,so that others with the same problem might find out how to solve it.



135

PREPARED STATEMENT OF DAVID KEATING

Mr. Chairman and members of the subcommittee, thank you for the oppor-
tunity to testify on reforms to improve taxpayer rights. I represent the
200,000 members of the National Taxpayers Union who strongly support providing
taxpayers with additional rights and protections during the tax audit and
collection process.

We commend the Chairman for his proposal and for his outstanding work on
behalf cf taxpayers' rights. The IRS touches the lives of more American
citizens than any other government agency. Because the IRS has more power than
any other agency, it is especially important that Congress establish safeguards
to protect the rights of taxpayers and to regularly maintain oversight of the
tax collection power.

The National Taxpayers Union fully supports the proposed reforms Chairman
Pryor has outlined in a summary of his proposed Taxpayers' Bill of Rights II
(T2). It is a worthy sequel.

Taxpayers Can Still Lose Even When They Win.

Although the Taxpayers' Bill of Rights passed in 1988 offers important new
protections for taxpayers, the job of protecting innocent taxpayers from ruin
is far from complete. For example, I have serious doubts that it would have
prevented the well-documented Council family tragedy.

The original Taxpayers' Bill of Rights would have allowed taxpayers to sue
for damages if "any officer or employee of the Internal Revenue Service care-
lessly, recklessly or intentionally disregards any provision" of the tax laws.
As the bill progressed through the Congress, the word "carelessly" was dropped
from what became Section 7433 of the tax code.

Was the IRS treatment of the Council family careless and negligent?
Absolutely. The Court's decision was clear on this point. Was it reckless or
intentional? It might have been, but that is a very difficult standard to
prove.

In the 1986 Tax Reform Act, Congress substantially liberalized the defi-
nition of negligent actions by individual taxpayers. During the 1980s, tax
preparers have also been subject to increasing penalties for not exercising due
diligence. Yet incredibly, Congress refuses to require the IRS to exercise
reasonable caution in using its vast array of enforcement powers.

Taxpayers who have been financially harmed or devastated by IRS careless-
ness also should have the right to sue and recover damages. We strongly sup-
port the proposal in T2 to allow taxpayers to recover damages for negligent
action by the IRS. We also strongly support support eliminating the cap for
damages.

If a U.S. corporation makes a product that injures a consumer, consumers
don't have to prove that the corporation recklessly or intentionally harmed the
consumer in order for the consumer to win an award. Neither should a taxpayer
who falls victim to the negligence of the all-powerful Internal Revenue Ser-
vice.

I would also like to note a flaw in Section 7432 of the tax law. While it
appears to allow a lawsuit for damages for failure to release a lien, it only
applies for a failure to release a lien under Section 6325, not the imposition
of the lien under Section-- 'n the first place. We are pleased that T2
proposes to correct this flaw.

Attorney Fee Awards Are Woefully inadequate.

As Kay Council's case showed, taxpayers can suffer enormous financial
damages even when they win. Kay was fortunate to receive an award of attor-
neys' fees for her case. But the fee award didn't come close to paying her
total costs. She still owed tens of thousands of dollars.
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While her attorneys billed her at $135 per hour and $90 per hour, depend-
ing on the respective seniority of the attorney, the judge was restricted by
the outdated $75 per hour cap in the current law. He therefore only allowed
reimbursement at a rate of $75 per hour and $49 per hour, leaving Kay to pay
the difference. Does Congress want to say to future Kay Councils that they'll
have to pay through the nose for legal help to fight a careless, incompetent or
abusive IRS?

It's very difficult to win attorneys' fees. Also, the courts are extra-
ordinarily reluctant to award attorneys' fees in excess of the $75 per hour cap
in the current law. Proving special factors is almost impossible.

Unlike the standard for award of attorneys' fees in the Equal Access to
Justice Act, plaintiffs in tax cases must prove that the IRS "was not substan-
tially justified," in pursuing the case. It would be much fairer to require
that the government prove it was acting reasonably in order to prevent an award
of attorneys' fees.

To protect taxpayers from enormous financial losses incurred while fight-
ing the IRS, we strongly support the proposal in T2 to raise the outdated $75
per hour cap to $150 per hour, then index it to inflation. The court would
still be limited to awarding only "reasonable fees," preventing excessive
awards. The proposed change that would allow taxpayers to collect costs from
the earlier of the date of the first notice of proposed deficiency or the date
of the statutory notice of deficiency is also very important.

Taxpayers' Rights Review.

The proposal in T2 to create "an independent administrative appeal [pro-
cedure] for a binding determination on certain issues unrelated to the deter-
mination of tax liability" is an excellent ideal. Had this proposal been in
effect years ago, it may have prevented the Council family tragedy. It will
certainly help ensure fair treatment during the tax collection process.

Taxpayers who are being treated unfairly by the IRS often don't have
financial means to mount an expensive court fight. This new administrative
appeal procedure can help ensure fair treatment for taxpayers of modest means.

The Berlin Wall Stopping Taxpayers' Rights.

In the rare cases when the IRS goes out of control, federal law largely
prevents the courts from allowing taxpayers to enforce their rights. The
Federal Tort Claims Act allowr.s the government to be sued in certain instances
but specifically excludes "any claim arising in respect of the assessment or
collection of any tax or custom duty." Of course, the new Taxpayers' Bill of
Rights granted two very limited exceptions to that rule.

Another unnecessarily restrictive law is the Anti-Injunction Act, the law
that we call the Berlin Wall against taxpayers' rights. Mr. Chairman, it's
past time to tear down this wall.

Under Section 7421 of the Internal Revenue Code, no lawsuit can be brought
by any person in any court for the purpose of restraining the assessment or
collection of any tax, except in limited circumstances.

The case law around the Anti-Injunction Act indicates many problems in
obtaining injunctions to restrain the collection of the tax. It is clear that
injunctions will be granted where the failure to grant relief would result in
irreparable damage to the taxpayer. But an injunction will only be allowed
where it is clear that under no circumstances would the government prevail (or
the taxpayer would not owe the tax). Otherwise only two remedies are available
to the taxpayer: 1) pay the tax, file a claim for refund, and sue for recovery
if the claim is rejected; 2) file a petition in Tax Court before assessment and
within the short period of time allowed for filing such a petition.

We think that the Anti-Injunction Act should be amended to give taxpayers
the ability to enforce their rights if necessary. Taxpayers should be allowed
to file suit in a federal district court to enjoin the IRS from enforcement
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action because: the deficiency assessment was made without knowledge of the
taxpayer and without benefit of the appeal procedures provided by law; therehas been an improper or illegal assessment; there has been an action in viola-
tion of the law or tax laws" or regulations providing for procedural safeguards
for taxpayers; the IRS has made an unlawful determination that collection of
the tax was in jeopardy; the value of seized property is out of proportion to
the amount of the liability if other collection remedies are available; or theIRS will not release the seized property upon an offer of payment of the U.S.
interest in the property.

Then, there's also the Declaratory Relief Act. This law says that citi-
zens can file suit-to get a court to declare their rights "except with respect
to federal 'taxes."

In author David Burnham's excellent book, A Law Unto Itself, he quotes
California tax attorney Montie Day and his views on these laws that prevent
taxpayers from enforcing their rights. He says that allowing such limited
lawsuits would make "the IRS more accountable.., and make the agency more
likely to operate in a lawful fashion."

As long as taxpayers are largely banned from suing to enforce their
rights, taxpayers will continue to be at risk of financial ruin and emotional
devastation from the IRS. It is completely unfair for the IRS to have all the
powers and for taxpayers to have few rights that can only be enforced with
great legal difficulty. We must ensure fair treatment of innocent taxpayers to
continue respect for our Constitutional system of government.

Congress Should Safeguard the Right to be Self-Supporting.

The Taxpayers' Bill of Rights made the very necessary improvement of
exempting a larger amount of a taxpayer's weekly salary from levy. But it made
little change in the amount of property exempt from seizure.

The law lifted the amounts from a paltry $1,500 for personal property to
$1,650 and from $1,000 for equipment and property for a trade, business or
profession to $1,100. That's hardly any change, and it is far from sufficient
to allow a taxpayer to be self-supporting.

What self-employed plumber could maintain hiF self-employment with just
$1,100 in tools, equipment and a truck? What computer programmer or author
could do so? Very few, if any.

Who can provide the basic essentials of clothing and furnishings for a
family with only a $1,600 exemption?

The bankruptcy laws provide far more protection than this.

We would like to see the exemption amounts lifted to $10,000. The current
levels are ridiculously low.

Installment Agreements.

An early version of Senator Pryor's Taxpayers' Bill of Rights contained an
important provision for individual taxpayers - the right to an installment
agreement if the taxpayer had not been delinquent in the previous three years
and the liability was under $20,000. The provision was dropped because of con-
cern about the $20,000 liability. We are pleased to see this provision in T2.

We think the concept was a good one, especially if i-t is limited to
individual Form 1040 taxes after an unexpected audit. More taxpayers would be
willing to concede if they knew they would have time to pay this unexpected
bill. Currently, taxpayers have an incentive to stall if they can't pay. A
liability cap of a smaller amount, say $10,000, might also make the concept
more acceptable. Of course, any interest in penalties that would normally be
owed would still continue to accrue.
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Marriage, Divorce, and the IRS.

One of the most common complaints I hear comes from taxpayers who have
divorced and one spouse has disappeared. Perhaps following a tendency in human
nature, the IRS often goes after the spouse it finds first, whose name and
address the IRS readily has on its computer, even though that spouse may be
innocent.

Of course, in some cases, taxpayers can be relieved of the tax liability
on a joint return under the so-called "innocent spouse" rule. However, its
provisions are so complicated that it should be known as the "lucky spouse"
rule for the few people who can meet all of its tests.

Much more needs to be done to protect divorced spouses.

Administration of the Federal Tax Deposit System.

If an employer does not report and deposit withheld income and Social
Security taxes, then certain responsible officers can be held personally
responsible for the taxes plus a one hundred percent penalty. This is an area
ripe for reform.

The reforms proposed in Taxpayer's Bill of Rights II would certainly help
improve the chances of fair enforcement.

When the IRS seeks to collect these trust fund taxes, it often assesses
liabilities on everyone in sight (including bookkeepers, accountants, bank '

officers, inactive directors, inactive or resigned corporate officers and
family members), whether they are truly a responsible officer or not. Inside
the agency, this is called the shotgun penalty approach. A lot of innocent
people get hurt.

Unfortunately, the burden of proof is on the taxpayer to prove that he or
she was not responsible for the lack of payment. You might as well ask the
taxpayer "When did you stop beating your spouse?" Proving a negative is a
difficult proposition at best.

The burden should be on the IRS to prove the taxpayer was responsible.

hy can't the tax laws define the responsible parties as the chief execu-
tive officer, the chief and senior financial officers, those who serve on the
board of directors and owna significant stake in a privately held corporation,
and other responsible parties designated on a schedule that could be attached
to the corporation's last quarterly 941 tax return of each year? The attached
schedule would clearly state the serious responsibilities to remit trust fund
taxes and require the signature of each named responsible person to indicate
their knowledge of and consent to these rules.

If the IRS had the names and addresses of such persons in its computer,
then these responsible persons could be immediately notified when a payment has
been missed. It would allow these officers and other responsible persons to
immediately investigate why these taxes have not been remitted on time, pro-
tecting the Treasury and innocent taxpayers.

Taxpayer Assistance Orders and the Problem Resolution Program.

While the Problem Resolution Program has undoubtedly achieved a great deal
of success in helping taxpayers, we think there is still room for improvement.
Reports have surfaced about problem resolution officers (PROs) who have not
been helping taxpayers even though the circumstances appear to warrant inter-
vention. Bob Kamman, an attorney in Phoenix, who is a contributing writer to
our Tax Savings Report new-sletter, has written that after a form 911 is filed
with a PRO, "tht prson refers it to the branch of the agency where the
difficulty originated. The response quite often is made by the person who
caused the problem in the first place. It's not easy to tell co-workers down
the hall, who may eat-at the same cafeteria table, ride in the same carpool and
bowl in the same league, that they screwed up. Sometimes the PRO does it, but
often he won't. That's what happened to my client ... "
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I have heard sate complaints that some PROs feel that they are not tech-
nically qualified to pass judgment on a particular taxpayer's complaint and
temporarily overrule the IRS action. If this is indeed a problem, it would
account for the dearth of Taxpayer Assistance Orders (TAOs) that have been
granted.

The IRS will undoubtedly say that the reason for the dearth of TAOs is
that the mere threat of a ThO often will accomplish the task. Mr. Kamman makes
the excellent point that "we don't evaluate the effectiveness of police carry-
ing guns by the number of times they shoot them." But the TAO is hardly the
equivalent of a bullet, and I'm concerned about why so few have been issued.

The Standard of Hardship is Unecessarily High for a TAO.

One other potential explanation is that the IRS is using a standard of
hardship that is too high. We strongly support the T2 provision to reduce the
hardship requirement.

If the IRS is violating its internal policies or procedures or the tax
code and regulations, the ombudsman should have the power to issue a TAO. This
is altogether reasonable. After all, why should the taxpayer have to bear
significant hardships in order to qualify for a TAO?

It's Time to Make the Omusman More Independent.

Under T2, the dbsinn would be a political appointee and not a career
IRS employee. As a political appointee the Ombudsman would be free to be a
true taxpayer advocate without worry for his career aspirations within the IRS.
He would not have to worry about how other IRS managers feel about his input
into their areas of responsibility. Also, a political appointee would come to
the job independent of the restrictive mission-oriented mentality that besets
many career agency executives. He would be more perceptive to the needs of
taxpayers and more receptive to changing the old ways of doing things. Instead
of going under the bureaucratic name of ombudsman, let's rename the office
"Taxpayers' Advocate." A four-year term would enable each new administration
to replace the Ombudsman.

Notice of Deficiency Safeguard.

We strongly support the provision in T2 to "amend section 6212(a) to pro-
vide that a 'determination' mist be 'a thoughtful and considerate determination
that the United States is entitled to an amount not yet paid.'" This standard
was used in the case of Portillo v. Commissioner, and is worth putting in the
tax code. The IRS should not be permitted to rely on information returns that
have been seriously challenged. It is only reasonable that the IRS investigate
an information return to ensure its accuracy before relying on such an informa-
tion return before issuing a Notice of Deficiency.

Deductibility of Tax Preparation Fees.

We also strongly support allowing a deduction on Schedule C or Schedule F
for the cost of preparing these tax schedules as an ordinary and necessary
business expense. It is only fair that self-employed or unincorporated tax-
payers are subject to the same tax rules that apply to corporations.

Congress Should Require Equitable Use of the Levy Power.

Burnham's h)ok presents an impressive array of statistics that the levy
power is not applied equally across the United States. Burnham reports that in
1988 "for every 1,000 tax delinquent accounts, 892 levies (occurred) in the
Western Region; 860 in the Mid-Atlantic; 735 in the Southwest; 714 in the North
Atlantic and the Central; 708 in the Mid-west; and 532 for the Southeast.

There's even more variation in the seizure rate. Burnham reports that in
1988 "the seizure rates in the most active districts were 30 to 40 times higher
than the rates in the districts with the least. The IRS has no explanation for
the variations."
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This is nothing new. As far back as 1976, the Administrative Conference
of the United States issued a report titled "Collection of Delinquent Taxes"
that said the IRS had no clear guidelines specifying when levy action was to be
taken. The report said "lacking guidance, revenue officers vary in their
criteria for seizure of assets of individual taxpayers... So long as the
Internal Revenue Service fails to delineate clear purposes for the use of
summary powers, we believe that these divergent criteria will continue to
exist. The variations in practice may lead to the appearance of arbitrariness
and caprice in some actions, thus undermining the taxpaying public's confidence
in (and compliance with) the taxing system."

These random variations have continued year after year. The guidelines
that exist only in Internal Revenue Manuals are not enforceable. Therefore,
Congress should require that the IRS issue regulations specifying the circum-
stances, conditions and situations under which a levy will be made.

Conclusion.

Mr. Chairman, the job of protecting taxpayer rights will never end. Much
progress has been made, but more legal protections are necessary. We thank the
Chairman and the members of this committee for their diligent efforts on behalf
of taxpayer rights.

PREPARED STATEMENT OF DAVID DEEPER

SALUTATION

It is a great honor to be invited to testify before this prestigious subcommittee,
I thank you for the opportunity and for your efforts to improve ou system of federal
taxation.

IDENTIFICATION

My name is David Leeper. I am a Texas attorney specializing in litigation against
the internal Revenue Service. I have a LIM in taxation from New York University
and have been in private practice for approximately 14 years.

Typically, my work involves reading and interpreting laws that you write. It is
a umque eerience for me to be involved in the formative stages of the law, and
I feel very fortunate to be asked to testify before this prestigious committee today.
I feel particularly fortunate because I have the opportunity to tell you of Mr.
Portillo s plight and to tell you that this is the type of case that I see all too often.

FACTS

In 1987, Mr. Portillo was audited bF the Internal Revenue Service for his 1984
Form 1040. The ii)forrnation on Mr. Portillo's return did not match a Form 1099
filed with the IRS by general contractor named Mike Navarro. The contractor
claimed he paid M". Portillo $35,305 which he had deducted from his own tax re-
turn. Mr. Portillo calmed that he only received $13,925.

The auditor interviewed the general contractor and discovered he had no checks
that would confirm the payments nor did he have any receipts from Mr. Porti]lo.
Instead, the general contractor, who was 71 years old, claimed he paid Mr. Portillo
in cash, and that he was able to recall from memory the exact weekly payment
amounts one year after the fact. Evidence that the auditor disbelieved Mr. Navarro
is contained in the following from the Service's file:,

"tfird party contact with Mike Navarro appears to indicate the taxpayer
,was paid less than the amount per 1099 . . . IRS Revenue Agent
Workpapers dated February 17, 1987.

In spite of this, the auditor then attempted to prove Mr. Portillo received the
money by application of an indirect method of reconstructing Mr. Portillo's income.
However that also indicated Mr. Portillo did not receive the income as evidenced
by the following statement also from the Service's file:

" . . . the indirect method does not support the adjustment . . . "IRS Dis-
trict Review- Form 3990, dated July, 30, 1987.
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Having no credible evidence supporting the claim Mr. Portillo received this
money, the auditor nevertheless proposed the full liability against Mr. Portillo. At
conference with the auditor and her group manager, that position was formally
upheld:

"The 1099 is correct unless the taxpayer can prove otherwise with proper
documentation" IRS Group Manager's Notes, Form 4700-A, dated April 27,
1987.

The District Reviewer felt there were several ways of determining whether Mr.
Portillo had in fact received that income:

"appears to be several ways to follow up to check if taxpayer could have
possible received the cash. It apeare it's taxpayer's word against con-
tractors. Contractor has not prove he ave taxpayer the $35,305 on 1099.
He only verified $13,926 in cecks." IRS District Reviewer's Notes-Form
886-A, dated July 30, 1987.

Rather than undertake this investigation the group manager chose to rely solely
upon the legal theory that the taxpayer had the burden of proof of not receiving ad-
ditional income:

"The information would tie up loose ends, but not change the tax liability,
and would take more time to develop than is possible in an OA [Office
Audit). The IRS does not have to prove to the taxpayer that 1099s filed by
third parties are correct. IRS Group Manager's Notes--Form 886-A, dated
October 27, 1987.

The Service then issued a notice of deficiency. On behalf of Mr. Portillo, I filed
suit in the U.S. Tax Court here in Washington for a redetermination.

The Internal Revenue Service attorneys (District Counsel) refused to meet and
discuss settlement, claiming "there are no hazards of litigation" which to the lay-
man, Mr. Portillo meant the IRS felt it could not lose this case.

On brief, the I.R.S. attorney admitted:

"Although the facts, documents, and testimony presented to the court
present no direct evidence of cash payments paid by Mr. Navarro to Mr.
Portillo.. .Mr.Portillo.. .clearly has not overcome such presumption." Gov-
ernment's Brief to U.S. Tax Court, page 20.

The Tax Court did hold for the government, claiming the taxpayer had not met
his burden of proof.

On appeal before the 6th Circuit, an attorney from the Department of Justice, Tax
Division, represented the Internal Revenue Service. She advised me privately and
candidly that no competent tax attorney would have represented the taxpayer in
this case, and that her office had voted this case the least likely to succeed in 1990.

In stark contrast, the 5th Circuit, both at oral hearingand in its opinion, was
outraged. The court reversed the Tax Court and found for Mr. Portillo, ruling:

"In this case we find the notice of deficiency lacks any 'ligaments of facts'."

And, later:

"The deficiency determination is clearly arbitrary and erroneous."

These are, of course, punitive words in tax law.
In September of 1991 Mr. Portillo and I filed a motion for attorney fees with the

Tax Court. The Internal Revenue Service has opposed that motion, arguing the
Service was "substantially justified" in its reliance on the legal fiction that it is pre-
sumed correct.

IN SUMMARY

In 1987, the Internal Revenue Service forced Mr. Portillo, an elderly and impover-
ished grandfather, into litigation in the U.S. Tax Court based upon the mere sus-

eicion that he may have underpaid his taxes. At trial, the Service relied solely upon
its presumption of correctness to sustain its position. Mr. Portillo could not prove
he never received-the money.

Two rears later, in 1991, the U.S. Court of Appeals for the 5th Circuit ruled the
Service s naked reliance on the presumption of correctness, was "clearly arbitrary
and erroneous."

Later in 1991, in a hearing before the Tax Court on attorney fees in this case,
the I.R.S. attorney continued to argue the Service's position was substantially justi-
fied.
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The Point is:
No matter how offensive the facts
No matter how strongly worded the court opinion
No matter how offended the country becomes
No matter how damaged the individual taxpayer.

We have a formidable and unyielding adversary in the Internal Revenue Service
whose powers have long gone unchecked and unchallenged. This calls for strong leg-
islation.

IN LOOKING TO THE FUTURE

In my opinion there are three things you might consider to alleviate future
Portillo situations:

1. Codify Portillo relief provisions in 1'2. The poor and others the Service purfumes
on mere suspicion must have some measure of protection under the law.

2. Not all taxpayers are lucky enough to hire an attorney willing to aggresaively
pursue a matter to an appeals court. T2 will remover the obstacles for obtaining at-
torney fees by increasing recoverable fees to market rates, expanding the time pe-
tiod or which fees may be recovered, and by shifting the burden of proof to the IRS
when a taxpayer substantially prevails. Nothing creates careful consideration by an
auditor an government attorney as surely as the possibility he or she may be ac-
countable for his or her work or lack thereof.

3. Redevelop Internal Revenue Service training procedures and increase its pay
scales. The Service should not be seen as a training ground for apprentices. While
there are some good people in the Service far too many leave after the training proc-
ess. Many of those who remain often suffer from a "bunker" mentality, becoming
entrenched and inflexible in their thinking. Agents need to learn the taxpayer is not
an adversary or potential victim, or springboard for personal advance within the
Service, but a human being with rights and responsibilities just like Mr. Portillo.

PREPARED STATEMENT OF REPRESENTATIVE BOB LMNOSTON

Thank you Chairman Pryor and Senator Grassley for allowing me to testify early
today. I would have liked to testify along side a constituent of mine, Stewart Joslin,
who you will here from later. Unfortunately, I have a scheduling conflict. The House
Appropriations Subcommittee on which I serve is holding hearings today at 10:00
on the Israeli request for $10 billion in Loan Guarantees. I have been working with
Mr. Joslin on his tax problem since July, and I am confident he will relay his story
capably, and it will both amaze and anger you.
] am here today to express my strong support for the Title VII provisions of the

Taxpayer Bill of Rights [I AND to relay the details of a absolutely, unbelievable tax
fiasco experienced by another constituent of mine, Patricia Ehret. If Title VII of the
Taxpayer Bill of Rights II were already law, Mr. Joslin and Mrs. Ehret would have
escaped liability.

Title VII ameliorates the unduly harsh and unforgiving provisions presently found
in Section 6672 of our tax code dealing with the non-payment of social security with-
holding taxes by employers. Specifica ly,Section 6672 imposes personal liability on
"RESPONSIBLE PARTIES" for the unpaid taxes plus a penalty of up to 100% of
the unpaid taxes, "Responsible parties are those persons within a company who
have the authority to direct the disbursement of company funds. Broadly defined,
"Responsible Party" includes, and thus exposes to liability, such people as corporate
officers, shareholders, directors, accountants, bookkeepers, and even more people de-
pending on the circumstances of each case.

PRESENT LAW

-The liability under Section 6672 is absolute and imposed without benefit off an
administrative review.

-There is often more than one person who meets the definition of "responsible
,arty" and since each is joint and severally liable, the IRS can collect from amy
responsible party" regardless of individual culpability for the non-paymenlt of

taves.
-"Responsible parties" are not allowed to know details about the collection efforts

of the IRS against other "responsible parties."
-And as Mr. Joslin will tell you. notifying the IRS of your companies non-pay-

ment of social Security withholding taxes will NOT protect you from liability
if you meet the definition of a "responsible party."



143

TAXPAYER BTL OF RIGHTSII

-Title VII of The Taxpayer Bill of Rights I changes onerous provisions in exist-
ing law which can expose innocent parties to unreasonable liability.

-First, Title VIJ requires the IRS to issue a preliminary notice of liability to all
"responsible parties" and give them a right to an administrative appeal.

-It will require the IRS upon written request of a "responsible party" to disclose
any other liable party and provide the nature of their collection activities.

-The Bill also excuses from liability an person who notifies the IRS of their
company's failure to pay taxes within 30 days of the date on which the taxes
were due.

-Finally, the Bill limits those people who can be deemed a "responsible party"
and allows a trip to tax court prior to assessment of a penalty.

Mr. Chairman, Patricia Ehret's story is one of a family utterly destroyed by the
misguided collection efforts of the IRS.

-Patricia Ehret was a $7.60(hour employee for a small company in LA called
Monitoring q Technology.

-- She had check siPning privileges and sometimes ran the office when the two
owners were working in the field.

-One month in 1987 her boss directed her NOT to send in the Social Security
withholding for that month because business was bad and the company needed
the money.

-A month later she was laid off.
-The company went defunct and one of the owners moved to California, the other

stayed in LA.
-In 1989 the IRS contacted Patricia Ehret as a "responsible party" and de-

manded payment of the unpaid Social Security taxes with penalties.
-Her wages were garnished to the tune of $600 month.
-The IRS would not give her any details about their collection efforts against the

former owners of Monitoring Technology.
-The IRS was unhappy with the $500 month they were garnishing from her

wages and stepped up collection efforts by continually harassing Patricia by
phone at work and home.

-An IRS agent dr,manded that the Ehret's take their daughter out of the private
Catholic school she was attending and earning a 4.0 average so that more
money would be available to pay the IRS.

-The stress of this harassment aggavated a pre-existing stomach problem (Pa-
tricia had 12 feet of her small intestine removed in 1976) and she lost 36
pounds going from 125 pounds to 90 pounds even though she was regularly see-
ing a gastrologist.

-The IRS agent threatened to take the family home unless the debt was prompt-
p paid.

-he and her husband decided to refinance the family home and raised $40,000
to pay the remaining debt.

-The IRS then approached her self-employed husband who was having difficulty
finding work and demanded payment of his quarterly income tax. He explained
that he was not working and would pay his tax at the end of the year along
with the corresponding penalty.

-The IRS agent threatened to cancel a settlement agreement made the prior day
unless Frank Ehret immediately paid $1800 in quarterly taxes.

-- Soon thereafter Patricia's husband Frank was committed to a mental institu-
tion. The realization that he was 49 years old, penniless, and carrying a new
mortgage on his home was too much for him.

-Patricia and her husband are now separated.

Mr. Chairman, when an agency of the U.S.'government inflicts this kind of pain
and anguish on a innocent albeit naive, clerical worker, something 's terribly wrong
with the system. Patricia Ehret followed a direct order of her boss when she failed
to send in one month of her company's social security withholding tax. She is not
a sophisticated accountant. She was making $7.60 an hour for Gods sake. She did
not know that one day she might be held personally accountable for the unpaid tax.

-The law that allowed the IRS to devastate her life MUST be changed.
-Thank you again for allowing me to testify.
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FRANK J. EHRET, JR.
5048 EHRET ROAD

MARRERO, LA. 70072

November 6, 1991

Hon. Robert Livingston, M.C. La.
U.S. Capitol
Rayburn Building
Washington, D.C. 20515

Dear Bob:

I am writing to you about the most unfair law Congress has ever passed
giving I.R.S. the unlimited authority to collect I.R.S. withholdings
from innocent clerical workers instead of the shrewd thieving company
owners.

The same gory situation that happened to Stewart Joslin from Kenner, La.
(Times-Picayune News article attached) happened to my daughter-in-law,
Patricia. In 1987 she worked for a firm on Harvey Canal that did
business with oil companies called "Monitoring Technology" owned by Monty
Boyd and managed by Tony Guerrara. &he was in charge of the personnel

department making $7.50 an hour with promises of a better salary.
Business began dropping off and lay--offs began. Since Pat had check
signing privleges she ran the office while they were in the field.

(jShe notified Tony Guerran that she was sending I.R.S. the withholding
money that was owed. fie ordered her not to mail it because the company
needed it and would pay it later. A month later she was terminated
and at the end of 1987 the company folded up.

Meanwhile I.R.S. went after the owner and :claimed he did not
have any money nor any real property. Boyd moved to California and
Guerrara stayed in the area. I.R.S. then went after my daughter-in-law
who was working for a similar company in Westwego. Later on
Guerrara was also hired as manager of this company.

(in latter part of 1989 I.R.S' notified her that she had to pay) My son
,rank III got a lawyer and later he referred them to a tax
attorney who took the case. Meanwhile in January, 1991 I.R.S. began
garnishing her wages $500 a month. Making just $7.50 an hour left
her very litt e take-home pay. She has a very sensitive digestive
system since she had serious abdominal surgery)in 1975 when their
daughter wasborn and had to remove over 12 feet of her small intestines.
The trauma of all of this was more than she could take especially
since one of the agents of the New Orleans I.R.S. office "Judith Gomez"
began with harassing Gestapo phone calls telling her I.R.S. wanted
full payment. She told her she should have known better then sign these
papers to sign checkss and told her she should take her daughter
out of Catholic School and send her to public school in order to
pay the I.R.S. My grandaughter, Paige, has a 4.1 average, is 16
years old, and a junior at Immaculata High School. My grandson,
Lance is 21 years old and a U.S. Marine stationed at Camp Pendleton
San Diego. This Judith Gomez, not only continued to harass Pat with
phone calls at the office and in the evenings at home, but even came
to their home demanding she pay the $40,000 to I.R.S. that the
company owed with fines and penalties or else she would take their /
home. This traumatic experience made Pat seriously ill. As a
result of this serious digestive problems caused Pat to go from 125
pounds to 90 pounds in a few months even though she was regularly going
to a gastrologist.

In April, 1991 my daughter Mary talked with Robert Collins in
Bennett Johnston's office in New Orleans. Later my daughter-in-law
was assured by Johnston's office that the Director of the New Orleans
office notified Judith Gomez to cease her practice of harassment.

( In June, my son was notified that if the $40,000 was not paid they
ere going to seize their home and property-.My son Frank

who is 49 years old, is self-employed, Is a multi-craftsman. For
years he has worked in oil fields, built some of the largest rigs
in the world, superintendent of a shipyard, built tugs, crew boats, etc.
Now he is presently doing industrial refrigeration work and with this
recession has done very little work this year. His last big job
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was in Corpus Christi, Texas in a shrimp processing plant in the
latter part of 1990. Their home is next to mine and in the rear
has a 25, x 40' industrial building as his shop.

In July with a lot of difficulty they refinanced their home, met with
the I.R.S. and gave them the $40,000 that the company "Monitoring
Technology" owed them and was assured it was over.

The very next day, my son answered the doorbell and there was
Miss Gestapo herself, Judith Gomez from I.R.S. She told him
that she checked his personal income tax file and he failed to
file his quarterly income tax for the first two quarters of 1991.
He told her he had not had any contracts yet this year and had no income
and would take the penalty at the end of the year. She laughed at him
and told him if he did not give her $1,800 immediately she would
see to it that the settlement made the day before would be cancelled
and he would be fined more. He was furious and told her his
savings and all of his assets already went to I.R.S. and that in all
he had to borrow $60,000 to refinance the house, pay $3,000 to
a lawyer, and $5,000 to the doctor for his wife's illness caused by her
constant harassment, and he was penniless. When she started
telling him that his wife signed papers, etc. and about his
daughter being taken out of Catholic school and sent to public
school he would have strangled her had not my grandson calmed him
down. My grandson gave her the $1,800.

Since then my son and his wife are having problems. He realized
at the age of 49 he would have just about 5 years to pay off the
loan on his house. And now through no fault of their own they have a
house note more than double of what they had previously. He
knows that at near 50 he can not do the heavy work he does for more
than 5 or 6 years much less than when he is 70 years old as it will
be now.

C present he and his wife have separated after 23 years of marriage
d last week my wife and I had the heart-breaking task of having to/go

to the coroner and having our son committed to psychiatric ward at
West Jefferson Medical'Center because of a nervous breakdown and
attempted suicide. Now he has a long and expensive ordeal of treatment.

Bob, at 74, I have spent my whole adult life in the school system
teaching children to be good Americans, spent four years in the
service in World War II for my country, raised my children under he
ideals of Americanism and worked hard in civic ventures and have
been proud of my country and then this happens. /
You read the papers today and see how these low-life scheming
politicians like Fort Worthless Jim Wright and those like Keating
and others who are ripping us off in the billions with the S & L
scandals and they are getting a slap on the wrist. Others beat
I.R.S. out of millions in income tax and Congress authorizes by law
for the I.R.S. to go after hard-working contributing citizens like my
son to pay for debts incurred by sleazy businessmen and ruin his
life while they gloat with wealth.

No, this can't be my America. I am appealing to you for help.

You can tell Sandra Freeland, Chief of the I.R.S. appeals office
she is wrong--the Joslin case is not the only one in the New Orleans
office.

After charging $3,000 for legal fees the tax lawyer told my son
and his wife they had to pay I.R.S. and then take them to court to
try to get it back. It would cost $10,000 up front to handle
this suit against I.R.S. with no guarantees.

A similar letter has been sent to Sen. Bennett Johnston.

Frank J. Ehret, Jr.
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June 10, 1991

20 Cocodri Court
Kenner, LA 70063

Congressman Robert L. Livingston
111 Veterans Memorial Boulevard
Meteaiae, Louisiana

Dear Congressman Livingston$

I know you get letters all day telling you how the government has somehow
wronged members of your constituency. I do not want this letter to be Just
another one of those*

My problem is with the Internal Revenue Service. I do not know your feelings
about their authority but I would like to tell you what they have meant to at
and my family in the last three years. And, I suppose the best thing to do is
tell you the story right from the beginning.

In January, 1987, 1 separated from the U.8. Army as a senior captain after
fourteen-plus years. The congressionally mandated reduction in officer strength
sent me to the job market.

I applied for and got a Job as the operations manager for a smell computer
company in Hew Orleans - Management Innovative Systems, Inc. To say I was
relieved to have a Job would be an understatement, I did not look forward to
being a forty-year old ax-soldier looking for work.

Initially, business was looking very good. My responsibility was to reorganize
our J.T.PA. (Joint Training Partnership Act) program, streamline operations
inolu4jzWg the service department, s ast the owner ad CIO i sai projeot A"
the company president, who was responsible for purchasing, vendor relations and
payroll gave me a list of vendors he wanted me to deal with.

To do this he had me added to the signature cards for the company accounts,
I thought nothing of it. The CEO (real power in the company, the "true" owner)
was not authorized to sign checks.

SWe all worked very hard, and as I became more and more accepted, my
responsibility and trustworthiness grew with the other members of the company.
I was one of three people who signed checks, including payroll checks. The
other two were the company president and vice president. I only signed payroll
checks if the other two were not available.

It was not until late in the fall of 1987 that I started signing the payroll checks
on a routine basis -- at this point, I am sure you can see where this is going.

It was also at this same time the bookkeeper told me the withholding taxes were
way behind. As you might expect, I was very concerned and addressed this with
the CEO and he told me we were about to get a big contract that would cover
all those problems. He and I had become fast friends and I had no hesitation in
believing him. That was October, 1987.

By December nothing had happened. He still told me the deals were about to
happen. Again, I did nothing but try to get him to release me to pay those
taxes that continued to mount.

At the end of January, 1988, 1 convinced the CEO that things were not going well
in the company and we needed to call a meeting of all the supervisory personnel.
We had (what In the Army we called) an organizational effectiveness meeting. It
was in that forum I surfaced the tax problem. All the people at the meeting were
upset, visibly. They all understood the need to pay the taxes.
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With the tax situation in the open, we prevailed upon the CEO to allocate fundsfor the taxes. He- said that by Mey the entire amount would be available. I
asked if I could start paying the current taxes. Instead of allowing me to do
that we developed plans to prevent the burden from becoming any larger.

May came and went.

Finally, I got so concerned that I asked our CPA to contact the I.R.S. I felt, and
still do, that something had to be done. lRe requested an interview with the
rI.R. I told the CEO what I had done. He understood that there was a problem
we needed help in solving before the I.R.S. closed the doors.

An investigator with the LS., met with mein our CPA's office one afternoon and
proceeded to threaten me with responsibility for the failure to pay the delinquent
taxes. The CPA had to caution her about threatening me.

She asked to talk with all the parties so I arranged for a meeting -- mid-summer
1988- with the principals of Management Innovative Systems. The CEO,
president, vice president and me. Although I was not a principal I was an
interested party.

Although the president and vice presdent aguse oo the problem ad wq
owners of t e business with the CEO, he asked me to let him take the furl"
responsibility upon himself and not mention their activities in the business. He
said he would own up to the responsibility for them and me to the I.R.S.
Investigator, I agreed. This was my best friend.

At this meeting, the CRO told the investigator that he had day-to-day control
over the operation of the business and I paid vendors as be directed,
Therefore, he alone should bear the responsibility for the delinquency. He said
he was the only one. That neither the president, vice president nor "Mr, Joalin"
were responsible.

Finally, the CEO said, "I guess you can see who really in the guy you're after,
It's me. I'm the guy responsible for the tax delinquency, It's not those fellows
and it's not Mr. Joslin. He sent checks where I told him to."

eight there in my presence, he told the investigator he was the only person who
held the cards. He laid out a time schedule for pay off. It included sale of the
company.

She accepted the fact that the president and vice president were not responsible
but for some reason I wu still on the hook; eventhough, from that point on all
communication with the L.R.S. was between the CEO and the investigator, I was
only contacted when the CEO was not available to take a call, then I would get
the message.

At this time the CEO did arrange for some substantial funds to be paid to the
I.R.S. He paid them directly to the I.R.S. investigator. In her presence he
directed me to make the checks. At which time, I did and he handed them over
to her.

We were In serious negotiation with another company for the sale of Management
Innovative Systems. The investigator verified that. Part of that negotiation was
that the new organization agreed to pay the tax debt directly. In the meantime,
The CEO got the funds to make a payment to the IR.S. -- 130,000 -- in
November, 1088.

He instructed me to make payment. I contacted the agent and she told me to
send the check to the Dallas. I did so identifying the payment for "taxes in
arrears", The funds were misapplied to other than "Trust Fund" taxes.
Although Trust Fund taxes are a priority to the I.R.S, no amount of arguing has
motivated the I.R.S. to apply the funds where they were intended.

We were now into December of 1988. The CEO told the I.LS. proceeds from a
computer installation for a large bank here in Louisana, in March 1989, were
earmarked for the balance of the tax delinquency. She accepted the terms and
continued to wait.
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By, February 1989, the bank installation completion date was pushed from March
to June and then to December, Management Innovative Systems went out of
business, the contract for completion was transferred to another company and at
the direction of the CEO, "for my protection", I resigned from all association with
Management Innovative Systems.

At that tfme, *I was the operations manager, the registered agent and treasurer,
an advisory' position. I was not elected treasurer by any boird meeting. It was
only to identify me as the financial advisor, When I contacted the Secretary of
State to remove myself as registered agent, I discovered somebody had me named
as the Corporate Secretary, I had no knowledge of that and immediately
resigned that alse.

Because the completion dates for this computer installation were extended
unilaterally by the bank, a large interim payment was made by the bank to the
owners of Management Innovative Systems. The CEO assured me this was to go
to the I.R.S. and would pay the balance.

With great relief The CEO and I went to work with another company. (Our new
employer was the company that assumed responsibility for completion of the bank
contract. The profit was still to be paid to Management Innovative System's tax
debt.)

In June of 1989, the CEO showed me a cashier's check for $10,000 made payable
to the IR.S. He told me he was on his way to make the payment. Later I found
out he went back to the bank and re-made the check to pay debts for another
one of his companies.

When I confronted him with this, the CEO said he had to forestallclosing of his
other business. The I.R.S. would wait a little longer.

I got a lawyer. The CEO stUl assured me he would sign any statement necessary

to convince the I.R.S. I was not a responsible party to the tax debt.

It was August 1989.

In November 1989, the CEO was fired from his job. I was not. In fact# I was
£yMpor~aiaiy placed in the position he held until a replacement could be found.
He blamed me for his being fired.

You can guess now why I am at my wits end. There is no statement from him.
Nor, are there any statements from the others involved. The CEO and vice
president are brothers. The CEO and president have been friends for 25 years.
They rode motor cycles together in New Orleans as teenagers; and the president
and the bookkeeper are cousins,

All these people are related except met

What are my chances, sir?

I have tried to get these taxes paid since the fall of 1987. 1 opened the whole
mess up to the whole company in February 1988. 1 contacted the I.R.S. In June
1989 and had the investigator at a meeting with all principals in August 1989.
My persistence got the I.R.S. some of the money.

I did what I thought a reasonable man would "do.

My lawyer won me an appeal with an appeals agent in the I.R.S. I presented him
with all this information. He said he would look into the matter and impartially
evaluate the case and tell me what the outcome would be. We met with the agent
and submitted our appeal in June 1990.

In May 1991 -- almost a full year later , he called my lawyer and told him that
we had ten days to submit other matters that might help the case but it looked
like I was going to be held for the whole mess (they are even holding me for
taxes owed while I was still in the Army -- a year before I even knew I was
getting out).
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My attorney asked it the agent had spoken with the first investigator to see
about the CEO's admission to sole responsibility. The agent said he had not had
time but expected that admission was simply boastfulness anyway. Truly
Impartial.

This agent has taken a full year to do absolutely nothing. The interview with
the CEO shows he is fully responsible. The agent asked me to prove I was still
in the Army during the period of 1986 and I provided military documentation,
"Very Inteiesting", he said.

I provided a statement from the only person knowing what was going on who was
not a member of sombody's family. He was the company's banker, President of
First City Bank in New Orleans, Fred Morgan. He i. about as impartial as a
person can be. Mr. Morgan said I was an advisor to the CEO. That all financial
matters were handled by the CEO. He said my purpose was to provide
information when requested.

Everything that agent has asked me to provide in the way of supporting
documentation, I have. He has asked for a statement from the CEO, but I do not
think he would take it seriously, now, even if it were forthcoming -- "boastful",
he said, Besides, the statement is available in the original interview of the CEO.

If I press the CEO or other members of the original gang, I do not know what
they might do to worsen my situation. If I request the company records which
will provide supporting documentation, they might get lost or destroyed. If the
others even suspect that I might take this thing as far as District Court, I have
a strong misgiving the records would disappear.

To add salt to the wound, the CEO's investigation is "on hold" for soma reason
and the other two people are not even considered. Can you imagine that? The
CEO's remarks in that first interview allowed them to walk but that same
statement was not applicable to me other than as a boastful comment.

One of the interesting things I have found out is that this CEO had exactly the
same tax problem in Boston before he came to New Orleans. Congressman
Livingston, not only had this guy been responsible for a significant withholding
tax debacle once before, but this company was doing it again even before I got
there in January 1987.

If I am found responsible, I might make numerous (oitrlbutons reducing the '""'
obligation even before anyone else is considered. They all might even escape
altogether.

I have a close friend (from the Army Reserves) who works for the I.R.S. He told
me last week that normally all investigations for responsible parties are
conducted together so that no one individual, especially one who is not really
responsible, bears the brunt of the obligation. That is not the case here,

He also told me that eventhough I was probably not responsible, the I.R.S. would
hold me that way until they got someone else on the hook. Of course they are
not looking at anyone else. He said, "Right now you're the only game in town."

I need your help, sir. I served more than fourteen years in the Army. I am
currently a major in the Army Reserves here in New Orleans. I participated in
the planning for Desert Shield and Desert Storm and was with Fifth Army in
February planning the re-deployment of our reserves to the U.S. and I have
never been subjected to anything like this,

No matter what my lawyer and I do, we have no effect on the situation. The side
comments of our agent indicate we will not have any effect short of going to
court. Sir, this is not right. I cannot adford the legal expenses I already have.

My fees have already reached more than 95,000. We have answered every
question and provided all documentation requested. Everything we have
provided supports my position. There is other supporting material in the
company records but I have told you about that.
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I an not responsible for this debt* I get mad at myself every time I think how
I trusted that CEOs how he used me and mis-led me. The way things are going,
it almost looks like he planned It.

Please help my family and me in this matter.

encl.

The time line looks like this

January 1987

October 1987

December 1987

January 1988

February 1988

May 1988

June 1988

July 1988

Started work

Started routinely signing payroll checks
Confronted CEO with tax problem

Got promise of contract sales funds for taxes

Convinced CEO to hold O.E. meeting to solve problems

Held EO meeting
Revealed tax problem to all supervisors
Got promise of funds for payment in May

No funds

Told CPA to contact I.R.S.

Solo interview with I.R.S.

August 1988 Initial interview with 'company Principals
Insistence of I.R.S. resulted in some payments
Continued communication between I.R.S. and CEO resulted
in promises to pay.

November 1988 $30,000 payment to I.R.S. although mis-applied

December 1988 CEO promised payment by March

March/April 1989 Negotited sale of company

June 1989 Company closed
Cawek to , ea'a. 4. ...... *br company's vendor.

Everything that has happened to positively effect the tax situation with the I.R.S.
was initiated by me. The current agent even acknowledges that. I do not know
what else to do but ask for your intercession,
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PREPARED STATEMENT OF JOHN LOVELADY

Mr. Chairman and Members of the Subcommittee: We are pleased to be here
today to discuss IRS' implementation of the Taxpayer Bill of Rights.1 Congress
passed the Taxpayer Bill of Rights as part of the Technical and Miscellaneous Reve-
nue Act of 1988.

We are issuing today a report done at your request that assesses IRS' implemen.
station of the Bill of Rights. In the report we conclude that IRS' implementation was
generally successful and that taxpayers have benefited from the act. The most visi-

le example is the Taxpayer Assistance Order Program through which IRS helped
about 32,500 taxpayers in fiscal years 1990 and 1991.

My testimony today focuses on opportunities identified in the course of our review
that could improve IRS' administration of the act.

IRS NEEDS TO ENSURE THAT EMPLOYEES ARE ABLE TO IDENTIFY HARJ)SIHP CASES

Section 6230 of the act authorizes IRS' Taxpayer Ombudsman to issue Taxpayer
Assistance Orders to rescind or change an I9 action if IRS' administration of the
tax laws causes significant taxpayer hardships. IRS decided to broaden its efforts
to assist tax payers by (1) expanding the hardship definition to include all hardships
that it could resolve, (2) helping as many applicants as it reasonably- could, even
if they did not meet the hardship criteria, and (3) making IRS employees respon-
sible ror recognizing hardship situations and helping taxpayers apply for assistance.

During fiscal years 1990 and 1991, IRS reported that it closed about 46,000 hard-
ship applications and provided some form of assistance under the Taxpayer Assist-
ance Order program to 32,600, or about 70 percent, of the applicants. For the re-
maininf 14,000, or 30 percent, IRS determined that taxpayers either did not qualify
for assistance, or IRS was unable to provide it. Also during fiscal years 1990 and
1991, IRS reported that its employees initiated 27 and 22 percent, respectively, of
the hardship applications. Taxpayers or their representatives initiated the rest.

In a 1989 test IRS' Internal Audit found that IRS employees who assist taxpayers
over toll-free telephone lines failed to recognize about 79 percent of the test calls
that met IRS' hardship criteria. In its May 1990 report Internal Audit rec-
ommended that (1) IRS expand its test call program to include procedures that iso-
late call site weaknesses and provide immediate feedback to correct problem areas
and (2) consider establishing a similar test call program at its Automated Collection
System sites, which contact taxpayers about outstanding tax liabilities. IRS revised
training materials to improve employees' performance but, as of September 1991,
had not developed a reliable test to determine whether performance had improved.
IRS agreed with our recommendation to develop a reliable test and, if necessary,
take additional corrective action to help employees recognize hardship situations.

IRS IS REQUESTING LEGISLATIVE AUTHORITY TO WITHDRAW NOTICE OF LIENS

During the course of our work, IRS officials said that they were sometimes pre-
vented from helping taxpayers with hardships even though it would be in the best
interests of the government and the taxpayer. They referred specifically to instances
where they believed the internal Revenue Code prevented them from withdrawing
notice of a tax lien until the taxpayer's obligations have been satisfied. Often, sai
these officials, the public filing of a notice of-lien adversely affects a taxpayer's abil-
ity to borrow funds or enter into other financial relationships with suppliers and
other creditors because credit bureaus routinely search lien records. As such, it may
impose an unintended and counterproductive result that causes a hardship for the
taxpayer and/or undermines a taxpayer's ability to pay taxes.

In October 1991,4IRS decided that current law permits notice withdrawals in cer-
tain instances-.when lien notices were not filed according to IRS guidelines or did
not follow good business practice. Newly-issued procedures, IRS officials said, should
help alleviate the problem discussed above, but they believe that clarif 'n legisla-
tion is still needed to assure creditors that IRS' lien no longer has priority in finan-
cial dealings with the taxpayer. Consequently, Congress may wish to consider
amending the tax code to clarify IRS' authority to withdraw notices of liens when
it is in. the best interests of the government and taxpayers.

IRS SHOULD DO MORE TO ENSURE THAT TAXPAYERS REAP PUBLICATION 1

Section 6227 of the act requires IRS to provide any taxpayer it contacts about a
collection or determination of tax liability with a clear statement of their rights. To

'TAX ADMINISTRATION: IRS' Implementation of the 1988 Taxpayer Bill of Right8, GAO/
GOD-92-23; December 10, 1991.
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provide a statement of rights, IRS sends taxpayers Publication 1, Your Rights as
a Taxpayer. To schedule audit interviews, IRS-examiners send taxpayers a notifica.
tion letter with Publication I enclosed and when necessary, confirm the interview
arrangements by telephone. At the interview or before, IRS examiners are required
to (1) confirm the taxpayer's receipt of Publication 1, (2) briefly explain the audit
process and appeal rigIts, and (3) ask if the taxpayer has any questions.

In our interviews of 25 revenue agents from 2 regions, .we learned that most of
them found out if taxpayers receive lPublication 1 and explained taxpayer rights
at the beginning of the audit interview. However, none of th em explained taxpayer
rights during the initial telephone contact. It is important that taxpayers under.
stand the rights spelled out in Publication I before they attend the interview, be-
cause, for example, these rights offer taxpayers some flexibility in setting the time
and place of the interview and in sending a representative to the interview in lieu
of attending themselves. Therefore, we recommended, and IRS agreed, to emphasize
the importance of reading Publication 1 when contacting taxpayers by telephone or
correspondence before an audit interview.

IRS NEEIDS TO STANI)ARI)IZE NYIFICATION OF DEFAULTED INSTALLMENT AGREEMENTS

Section 6234 of the act establishes criteria under which IRS may cancel, or de-
fault, an intallment agreement for paying taxes. We looked at the procedures IRS
follows in defaulting installment agreements and whether the procedures result in
unfair taxpayer treatment. We learned that IRS procedures for notifying taxpayers
about defaulted agreements depend on whether the agreement is monitored by an
IllS service center or a district office. Service centers, which monitor most agree-
ments by computer, notify taxpayers by letter about 6 weeks before defaulting an
agreement. District offices, which monitor agreements with a balance due of more
than $1 million or those that cannot be monltored by computer, do not have formal
procedures for notifying taxpayers and, according to district office officials, normally
notilv taxpalvers by'teleplhone if an agreement is in danger of default. l)istrict office
officials acknowledged hat some taxpayers might not be notified about a defaulted
agreement and the anmuoit of a(tvance notice might vary for those who are notified.
The different procedures followed by service centers and district offices raise the
issue of inconsistent treatment of taxpayers. To avoid thits possibility, we rec-
ommended and 1118 agreed to develop standard procedures for notifying taxpayers
that their installment agreements are about to be canceled.

('ON(RESS MAY WISh TO 'I lAtIFY I1OW LmiL'1 TIME TAXPAYER HAVE TO (CORRE(r
IEVIED ACCOUNTS

The act requires banks and financial institutions to hold levied ftinds for 21 days
before forwarding the funds to IRS. Congress created the holding period to allow
taxpayers an opportunity to notify the IRS of errors with respect to levied accounts.
The provision was inserted following a number of publicized incidents involving
banks forwarding funds belonging to children of taxpayers owing taxes-the so-
called "kiddie levy."

Following passagO of the act, we found that erroneous levies numbered about
12,400 in fiscal year 1986 or less than 3 percent of all levies that year. But we also
foud thitt taxpayers do not have tle full 21 days to .correct. an erroneous levy. This
occurs because IR1S sends taxpayers a notice concerning a bank levy about a week
after mailing the notice to the bnl, leaving taxpayers with about 14 days to correct
errors. lhe purpose of this procedure, according to'IRS officials, is to reduce the pos-
sibilitv that taxpayers can withdraw funds before the bank has the opportunity to
freeze the taxpayers' account. IRS officials said the statutory requirement is only
intended to ensure that banks hold funds for 21 days after they receive a levy notifl-
cation aid does not require 111 to allow 21 days for taxpayers to resolve any ques-
tions about the levy.

Congress' intent for the amount of time to be allotted taxpayers is not explicitly
laid out. in the act or the committee reports. We do not know 'if 14 days is enough
time for taxpayers to straighten out any errors regarding their accounts, and we un-
derstand IRS "reasons for wanting to send a notice levy to the bank before sending
it to the taxpayer. However, if Congress' intent was for taxpayers to have a fidl 21
days, it may wish to clarify the current provision.

('ONCJLUS1ONS

It is obviously important that all citizens pay their fair share of taxes. It is equal-
ly important for IRS to treat taxpayers fairly. We are generally satisfied with IRS'
implementation of the Taxpayer Bill of Rights. We believe that'most IRS employees
work diligently to treat taxpayers fairly and equitably. But it is likely in an organi-
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nation of 120,000 employees at over 700 locations tasked with administering a cOn-
plex set of tax laws that some taxpayers will not be accorded the treatment to which
they are entitled. For this reason, I1N will need to continually emphasize the acts
requirements and measure perfmance in meeting its intent. We also support your
efforts and the efforts of others to further enhance the protection of taxpayer ribts.
In this light, we will be glad to assist you as you consider additional taxpayer rights
legislation.
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United StatesG3AO) General Accounting Office
Washington, D.C. 20548

General Government Division

B-246746

December 10, 1991

The Honorable David Pryor
Chairman, Subcommittee on Private

Retirement Plans and Oversight
of the Internal Revenue Service

Committee on Finance
United States Senate

Dear Mr. Chairman:

As you requested, we assessed the Internal Revenue
Service's (IRS) implementation of the 1988 Taxpayer Bill
of Rights.' As agreed, we focused on 7 of the act's 21
provisions. Our report addresses IRS' implementation of
these seven provisions and discusses opportunities to
further enhance IRS' administration of the act.

BACKGROUND

The 1988 Taxpayer Bill of Rights caused IRS to make
positive changes in the way it relates to taxpayers. The
act reaffirms that taxpayers are IRS' customers and
establishes a set of rules and procedures to resolve
problems that result from IRS' interpretation and
administration of the tax laws. Additionally, the act
restates fundamental principles that should underlie any
tax system such as fairness, consistent application of
the laws and regulations, and the right of taxpayers to
receive clear explanations of their tax situation.

To implement the Taxpayer Bill of Rights, IRS prepared
and followed a plan that addressed all the act's
provisions. The plan laid out specific actions and
milestones, identified those responsible for carrying out
the actions, and included a program to monitor progress
toward completing the actions.

We focused on seven provisions in the act that (1) give
IRS' Taxpayer Ombudsman authority to issue Taxpayer

Assistance Orders if a taxpayer is suffering or about to suffer a
significant hardship because of IRS' administration of the tax

laws, (2) require IRS to prepare a statement explaining taxpayer
rights and IRS obligations, (3) set out rules for conducting
taxpayer audit interviews, (4) authorize IRS to enter into

installment payment agreements with taxpayers and set criteria
for terminating an agreement, (5) prohibit the use of tax
enforcement results to evaluate Collection employees or impose

production quotas or goals, (6) require banks and financial

institutions to hold accounts garnished by IRS for 21 days after

receiving the notice of levy, and (7) allow taxpayers to recover

costs and fees incurred in administrative and court proceedings.

'The Omnibus Taxpayer Bill of Rights was contained in
Subtitle J of the Technical and Miscellaneous Revenue Act
of 1988 (P.L. 100-647).
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RESULTS IN BRIEF

IRS has implemented all 21 provisions of the 1988 Taxpayer Bill
of Rights, including the provisions on which we focused. We
believe that IRS' implementation of the seven provisions has been
generally successful. For example, IRS statistics show that it
aided about 32,500 taxpayers in fiscal years 1990 and 1991
through the Taxpayer Assistance Order Program. IRS has also put
procedures in place to Inform taxpayers of their rights and guard
against the use of enforcement results to evaluate employees or
impose production quotas.

Despite IRS' general success, we believe there are some
shortcomings in IRS' implementation of the Taxpayer Bill of
Rights.

-- Some taxpayers with hardships may be unaware that assistance
Is available under the Taxpayer Assistance Order Program,
although IRS appears to be doing an effective job of helping
taxpayers who do apply for assistance.

-- IRS sends taxpayers copies of a taxpayer's rights guide
known as Publication 1. However, IRS does not emphasize to
taxpayers the importance of reading this publication when
contacting them before conducting an audit interview.

-- IRS reported in March 1991 that denials of taxpayer requests
to pay taxes in installments may reduce tax collections. We
also learned that IRS employs inconsistent methods of
notifying taxpayers when it cancels installment agreements,
depending on whether the agreements are monitored by one of
IRS' 10 service centers or one of its 63 district offices.

Additionally, we believe the Internal Revenue Code may need to be
clarified to facilitate IRS' implementation of the act.

-- In October 1991, IRS changed its procedures to allow the
withdrawal of tax lien notices that were not filed according
to IRS guidelines or did not follow good business practices.
While IRS stated that the change will benefit taxpayers, it
also believed that clarifying legislation is needed to assure
creditors that IRS' liens no longer have priority in financial
dealings with taxpayers.

-- Section 6332(c) of the Code provides for a 21-day holding
period on levied bank deposits so that taxpayers have time to
resolve levy errors. IRS interprets the holding period as
applying to the amount of time that banks hold levied funds.
Therefore, it does not immediately notify taxpayers about a
levy. As a result, taxpayers generally have about 14 days to
resolve errors. Neither the legislative history nor the act
specifically addresses the time to be allotted to taxpayers.

OBJECTIVES, SCOPE, AND METHODOLOGY

As agreed with the Subcommittee, we focused on 7 of the Taxpayer
Bill of Rights' 21 provisions. Our objectives in examining these
provisions were to assess IRS' implementation of the seven
provisions and to identify opportunities for improvement.
Appendix I summarizes the act's 21 provisions.

We did our work at IRS' National Office in Washington, D.C., and
the regional, district, and service center offices in Atlanta,
Georgia, and Cincinnati, Ohio. We selocted these sites to
provide some perspective on IRS' implementation of the act at the
field level. To obtain this perspective, we took several samples
to pinpoint issues to discuss with IRS National Office managers.

54-659 - 92 - 6
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These samples are not projectable to IRS as a whole. Ourmethodology in reviewing the seven provisions is detailed in
appendix II.

We did our work between July 1990 and September 1991 inaccordance with generally accepted government auditing standards.

IRS HAS RELIEVED HARDSHIPS UNDER
THE TAXPAYER ASSISTANCE ORDER PROGRAM

One of the more important provisions of the Taxpayer Bill ofRights is the Taxpayer Assistance Order Program. The act
authorizes an Ombudsman to issue Taxpayer Assistance Orders to
rescind or change an IRS action if IRS' administration of the taxlaws causes or is about to cause a significant hardship for ataxpayer. Taxpayers can apply directly to IRS for assistance
orders, or IRS staff can apply on behalf of taxpayers. Acting onbehalf of the Ombudsman, Problem Resolution Officers and theirstaffs in IRS district offices and service centers process theapplications and work with other IRS functions to provideassistance. Examples of hardships include situations in whichtaxpayers need their refunds faster to avert an impending crisis
or when the monthly payment on an installment agreement is too
high for the taxpayer to afford food or medical care.

In implementing the Taxpayer Assistance Order Program, IRSundertook three actions that were not specifically required bythe Taxpayer Bill of Rights but that we believe were positive
steps in keeping with the spirit of the act.

-- IRS expanded the definition of "hardship" to relieve not only
hardships caused by IRS' administration of the tax laws butall hardships that could be reasonably mitigated by IRS. Forexample, under the expanded definition, IRS might expedite atax refund to allow a taxpayer to meet an impending crisis,
even though the refund would have otherwise been issued within
IRS' normal processing time.

-- IRS decided to provide assistance, when reasonable, to
hardship applicants who did not meet IRS' hardship criteria
but who could still be helped, either through IRS' Problem
Resolution Program or by another IRS function.

-- IRS instructed its employees to initiate hardship applications
on behalf of taxpayers when employees encountered situations
that might warrant assistance.

During fiscal year 1990, IRS reported that it closed 19,722hardship applications from taxpayers, including those prepared byIRS employees on behalf of taxpayers, and provided some form ofassistance to 12,953--or 66 percent--of the applicants. For theremaining 6,769, or 34 percent, IRS determined that taxpayers
either did not qualify for assistance or qualified for assistance
but IRS was unable to provide assistance because of otherreasons, such as legal constraints. During fiscal year 1991, IRSreported that it closed 26,687 hardship applications and provided
some form of assistance to about 19,523 people, or 73 percent of
the applicants.

Figure 1 illustrates the two-step decisionmaking process IRSfollows when it processes hardship applications. IRS first
decides whether the taxpayer's case meets the hardship criteria.
During fiscal year 1990, IRS determined that 9;226, or 47percent, of the hardship applications met these criteria.
Second, IRS decides whether it can provide some form ofassistance, regardless of whether the taxpayer meets the hardship
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criteria. The sum of taxpayers with or without hardships to whom
IRS provided assistance is the basis for IRS' claim that it
assisted 66 percent of the hardship applicants in fiscal year
1990. Figure 2 shows IRS' disposition of hardship applications
during fiscal year 1991.

GAO Disposition of Applications for
Taxpayer Assistance Orders, FY '90

I jI

41% 1 12%
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aThese figures include 2,049 applications proposed by IRS

employees on behalf of taxpayers that were later determined to
not meet IRS' hardship criteria or warrant assistance. IRS does
not include these figures when it reports hardship dispositions.

bTAO denotes Taxpayer Assistance Order.

OAfter review by IRS Directors, two Taxpayer Assistance Orders
were rescinded with no assistance provided to the taxpayers.

Source: IRS Problem Resolution Office Management Information
System (PROMIS) Report 7, fiscal year 1990.
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GAO Disposition of Applications for
Taxpayer Assistance Orders, FY '91

No 11AS

13%

*These figures include 2,075 applications proposed by IRS
employees on behalf of taxpayers that were later determined to
not meet IRS' hardship criteria or warrant assistance. IRS does
not include these figures when It reports hardship dispositions.

bTAO denotes Taxpayer Assistance Order.

eAfter review by IRS Directors, three Taxpayer Assistance Orders
were rescinded with no assistance provided to the taxpayers.

Source: IRS PROMIS Report 7, fiscal year 1991.
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Figures 1 and 2 also show that IRS has provided virtually all of
its assistance without the use of formal assistance orders. Out
of 24,105 applications that met IRS' hardship criteria, the
Ombudsman's representatives issued 8 orders, 5 of which were
rescinded by IRS Directors. The procedures IRS follows for
resolving hardships require the Ombudsman's representative to
request that officials in the appropriate function review the
application and related case information, and reconsider IRS'
course of action. According to the Ombudsman, the low number of
assistance orders indicated that representatives were able to
work out solutions with the functions before a stalemate occurred
and an order needed to be issued.

To determine whether taxpayers in fact received assistance in the
absence of a formal Taxpayer Assistance Order, we reviewed 146
randomly selected applications processed in fiscal year 1990 from
4 IRS offices in which IRS said it had provided some form of
assistance. Included in the applications were 51 that IRS judged
to be hardship situations and 95 that IRS judged were not
hardships. We tracked IRS' processing of the applications
through the taxpayers' accounts and determined that IRS assisted
the taxpayers, as claimed, on all of the applications.

In analyzing our sample, we identified the type of assistance
taxpayers sought and the amount of time IRS took to provide
assistance. The five most frequently requested types of
assistance were (1) expediting a refund or locating a lost refund
(27 percent of the applications), (2) granting an installment
agreement or delaying an installment agreement payment (14
percent), (3) releasing a levy (14 percent), (4) canceling a tax
liability or abating a penalty or interest (12 percent), and (5)
deferring a tax payment (9 percent). The average time IRS took
to assist taxpayers was about 10 days, ranging from the same day
of the request to 82 days.

Using IRS statistics, we also looked at whether IRS' seven
regional offices were consistently administering the Taxpayer
Assistance Order Program. We measured consistency by comparing
among the regions (1) the percent of hardship applications in
which IRS provided assistance and (2) the percent of hardship
cases that were closed within 7 days of receipt--the latter being
a measure that IRS monitors. We chose these measures because we
reasoned that they would be primary taxpayer concerns.

On the basis of these two indicators, the regions were generally
consistent. During fiscal year 1990, the percent of applications
In which the regions provided assistance in hardship cases ranged
from a high of 70 percent in IRS' Mid-Atlantic and Southeast
Regions to a low of 58 percent in the Central Region. We believe
the Central Region's results would have been higher if not for an
initial misunderstanding of the reporting system.

The regions were also relatively consistent in the percent of
hardship case applications they closed within 7 days. On the low
end, the Southeast Region closed 57 percent of its applications
within 7 days, while on the high end the Western Region closed 69
percent of its applications within 7 days.

IRS NEEDS TO ENSURE THAT.EMPLOYEES
ARE ABLE TO IDENTIFY HARDSHIP CASES

According to IRS procedures, its employees are responsible for
recognizing hardship situations and helping taxpayers apply for
Taxpayer Assistance Orders. During fiscal year 1990, IRS
reported that its employees initiated 5,471, or 27 percent, of
the total requests for hardship relief, while taxpayers or their
representatives initiated the remaining 14,455, or 73 percent.
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During fiscal year 1991, IRS reported that its employees
initiated 5,571, or,22 percent, of 25,374 requests.

The responsibility to help taxpayers identify hardships falls
primarily on those IRS employees that deal directly with the
public, such as the Taxpayer Services employees who handle
account inquiries and answer taxpayer questions at 32 telephone
call sites across the country. During fiscal year 1990, IRS
answered 33.9 million taxpayer calls through this telephone
program.

In a test conducted between August 7 and September 29, 1989, IRS'
Internal Audit determined that telephone assistors failed to
recognize about 79 percent of the test calls that met IRS'
hardship criteria. In its May 1990 report, Internal Audit
recommended that IRS expand its test call program to include
procedures that isolate call site weaknesses and provide
immediate feedback to correct problem areas. It also recommended
that IRS consider establishing a similar test call program at its
Automated Collection System sites, a system of 23 call sites that
are responsible for contacting taxpayers about outstanding tax
liabilities. IRS managers in the Taxpayer Services and
Collection functions agreed with the Internal Audit
recommendations.

However, as of September 1991, IRS had not yet implemented the
Internal Audit recommendations. Taxpayer Services officials told
us that they had revised training materials for employees at the
32 call sites but that subsequent attempts by the Taxpayer
Ombudsman's office and several regional offices to test whether
employee performance had improved were inconclusive because of
problems with the testing methodology. An official in the
Ombudsman's office said that Collection officials also had not
been able to successfully implement a testing program for the
Automated Collection sites.

IRS IS REQUESTING LEGISLATIVE AUTHORITY
TO RELEASE NOTICES OF LIENS

During the course of our work, IRS officials in the Taxpayer
Ombudsman's office and the Central Region said that they are
sometimes prevented from helping taxpayers with hardships even
though such aid would be in the best interests of the government
and the taxpayer. They referred specifically to instances in
which the Internal Revenue Code prevents Collection and Problem
Resolution Officers from withdrawing notice of a tax lien until
the taxpayer's tax obligations-have been satisfied. IRS
officials said that this restriction prevents them from providing
relief to taxpayers who might otherwise have qualified for
hardship relief under the Taxpayer Assistance Order Program. The
Commissioner of Internal Revenue requested authority to withdraw
notices of tax liens in September 25, 1991, testimony before the
House Subcommittee on Oversight of the Committee on Ways and
Means.

A general tax lien arises when a tax assessment has been made and
the taxpayer has been given notice and has failed to pay. A
notice of tax lien provides public notice that a taxpayer owes
the government money. Once a lien arises, however, it cannot be
removed until a taxpayer's full debt is settled or the statute of
limitations on collections has expired. Often, the public filing
of a notice of tax lien adversely affects a taxpayer's ability to
borrow funds or enter into other financial relationships with
suppliers and other creditors, because credit bureaus routinely
search lien records. As such, the notice of tax lien may impose
an unintended and counterproductive hardship for the taxpayer
and/or undermine the taxpayer's ability to pay taxes.
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After reviewing actual cases, IRS' Collection and ProblemResolution functions suggested that it might be appropriate forIRS to withdraw a notice of lien in certain circumstances. Forexample, a notice of lien might have been recorded as a result ofan administrative error during the processing of an installmentagreement, although both IRS and the taxpayer had agreed that nonotice would be filed. The potential creditors who check whethera tax lien is on file might not deal with the taxpayer if anotice of lien has been filed. Consequently, the taxpayer mightbe deprived of an opportunity to obtain funds to pay the tax.The withdrawal of the notice of lien would not affect the
validity of a taxpayer's underlying tax liability.

In October 1991, IRS decided that current law permits noticewithdrawals in certain instances--when lien notices were notfiled according to IRS guidelines or did not follow good businesspractice. Newly issued procedures, IRS officials said, shouldhelp alleviate the problem discussed above, but they believe thatclarifying legislation is still needed to assure creditors thatIRS' liens no longer have priority in financial dealings with
taxpayers.
IRS SHOULD DO MORE TO ENSURE THAT

TAXPAYERS READ PUBLICATION 1

Section 6227 of the act requires IRS to provide any taxpayers itcontacts about a collection or determination of tax liabilitywith a clear statement of their rights. To provide a statementof rights, IRS sends taxpayers Publication 1, Your Rights as a
Taxpayer. To schedule audit interviews, IRS examiners sendtaxpayers a notification letter with Publication I enclosed and,when necessary, confirm the interview arrangements by telephone.At the interview or before, IRS examiners are required to (1)confirm the taxpayer's receipt of Publication 1, (2) brieflyexplain the audit process and appeal rights, and (3) ask if the
taxpayer has any questions.

We spoke with 25 revenue agents from 2 IRS regions to determine
how they inform taxpayers of their rights and ensure thattaxpayers are aware of these rights. All but one of the agentssaid they check to see whether taxpayers have receivedPublication 1. In addition, all but one of the agents told usthey explain taxpayers' rights to them at the beginning of theaudit interview. The one revenue agent who said she does notinitiate this explanation told us she responds when taxpayershave questions about their rights. The fact that 24 of 25 agentswere providing explanations of taxpayer rights at the beginning
of audit interviews is a positive sign. However, IRS does notemphasize to taxpayers the importance of understanding their
rights before the interview.

It is important that taxpayers understand the rights spelled outin Publication 1 before they attend the interview. For example,
these rights offer taxpayers some flexibility In setting the timeand place of the interview and in sending a representative to theinterview instead of attending themselves. An opportunity tohelp taxpayers understand their rights before an interview occurswhen IRS sends taxpayers a letter to arrange the interview andwhen agents telephone taxpayers to confirm the interview
arrangement.

Currently, the letter IRS mails to taxpayers lists Publication 1as an enclosure but does not emphasize the importance of readingit. Moreover, the 25 agents we spoke with said that they did notexplain taxpayers' rights during the initial phone contact unlesstaxpayers asked them questions. We believe the letters (andother IRS notices and correspondence that include the
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publication) and phone contacts provide IRS with an opportunity
to enhance taxpayers' understanding of their rights by
emphasizing the importance of reading Publication 1. IRS
Examination officials said they could easily do so.

IRS PLANS TO ENSURE THAT NOTICES
SETTING THE TIME AND PLACE OF EXAMINATION
COMPLY WITH THE TAXPAYER BILL OF RIGHTS

The Taxpayer Bill of Rights permits any person authorized to
represent taxpayers before IRS to represent a taxpayer in any
collection or audit interview. Taxpayers need not accompany
their representative unless IRS has issued a summons for their
presence.

At one IRS district office we vieitld, however, we found four
letters sent to arrange taxpayer interviews that advised
taxpayers to attend the audit interviews. The district office
looked into the matter and found that one revenue agent had used
old computer software to generate the letters. The difficulty,
an official explained, is that IRS issues an individual set of
computer disks to each revenue agent, and the agents sometimes
fail to replace the old disks with revised disks as required by
changes occasioned by the 1988 Taxpayer Bill of Rights. After we
brought this matter to his attention, the manager in the district
office promptly directed the employees to stop using the old
version of the letter.

We were not able to determine the extent to which outdated
appointment letters are being used nationwide, although members
of the American Institute of Certified Public Accountants told us
that such use often occurs. Following an earlier occurrence in
another district office, IRS' National Office sent a directive in
November 1989 cautioning district offices about this problem. In
light of the letters we found, the last of which was sent in
March 1991, IRS said that it would reemphasize to field staff the
importance of using the correct letters.

IRS IS STUDYING WAYS TO INCREASE
ITS USE OF INSTALLMENT AGREEMENTS

The Taxpayer Bill of Rights authorizes IRS to enter into an
installment agreement with a taxpayer if it determines that the
agreement will facilitate the collection of taxes. IRS' use of
installment agreements has increased in recent years. IRS'
inventory of installment agreements increased from 1.1 million
agreements in fiscal year 1988 to 1.6 million agzeemehts in
fiscal year 1990, a 45-percent rise. Over the same period, the
dollar amount of the agreements increased from $1.9 billion to
$3.3 billion, a 74-percent rise.

It is difficult to determine the extent to which the Taxpayer
Bill of Rights may have influenced these trends, because IRS'
overall accounts receivable balance increased 28 percent (from
$75.5 billion to $96.3 billion) over the same period. The
figures seem to indicate, however, that IRS has not restricted
its use of installment agreements as a collection tool. There
are indications that IRS may be able to use these installment
agreements to a greater extent than it does now.

In making a decision on whether to approve an agreement to pay
taxes in installments, IRS generally analyzes a financial
statement that the taxpayer prepares. This financial statement
lists the taxpayer's assets and liabilities. When a taxpayer's
liabilities are too great to permit payments, IRS often does not
authorize an installment agreement even though the taxpayer has
requested it. Instead, IRS classifies the account as not
currently collectible.
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A March 1991IRS task group report indicated that granting a
taxpayer's request for an installment agreement, even after IRS
determines that a taxpayer does not have the ability to pay,
might result in additional tax collections. The task force
proposed that IRS should take the position that most taxpayers
have an ability to pay a minimal amount, thereby recovering some
of the taxes owed, rather than denying a taxpayer's request for
an installment agreement on the basis of IRS' analysis of the
taxpayer's financial condition and then classifying the account
as not currently collectible. We are reviewing this proposal in
more detail as part of our ongoing evaluation of IRS' accounts
receivable balances.

IRS. NEEDS TO STANDARDIZE NOTIFICATION
OF DEFAULTED INSTALLMENT AGREEMENTS

Included in the provision authorizing IRS to enter into
installment agreements are criteria for when IRS may cancel, or
default, an agreement. When IRS and taxpayers enter into an
installment agreement, the taxpayers agree to certain conditions
such as making timely payments, paying all future tax
liabilities, and providing financial information when requested.
When taxpayers fail to meet one of the preconditions, their
agreements are subject to default. IRS is not required to notify
taxpayers in advance when defaulting an agreement, except when an
agreement is defaulted because of a change in the taxpayer's
financial condition.

Installment agreements are monitored by IRS' 10 service centers
and 63 district offices. IRS uses service center computers to
monitor most agreements. However1 IRS relies on district offices
to monitor those agreements with a balance due greater than $1
million or those that cannot be monitored by computer. The
latter include, for example, agreements with irregular payment
periods or amounts.

IRS procedures for notifying taxpayers about defaulted agreements
differ depending on whether the agreement is monitored by a
service center or a district office. For example, IRS notifies
taxpayers by letter about 5 weeks before defaulting a service
center-monitored agreement but does not use letters to notify
taxpayers with district office-monitored agreements. District
office Collection officials explained that IRS does not have
formal procedures for notifying taxpayers with district office-
monitored agreements and that their staffs individually monitor
installment agreements. They normally notify taxpayers by phone
if an agreement Js in danger of default.

In our work at two district offices we did not find any
situations in which taxpayers had complained about abrupt or
unwarranted cancellations of agreements. However, the different
procedures followed by service centers and district offices
raises the issue of inconsistent treatment of taxpayers.
District office officials acknowledged that for those agreements
they monitor, some taxpayers might not be notified about a
defaulted agreement and the amount of advance notice might vary
for those who are notified.

IRS HAS CONTROLS TO GUARD AGAINST THE USE
OF COLLECTION STATISTICS TO EVALUATE EMPLOYEES

The Taxpayer Bill of Rights prohibits the use of enforcement
results to evaluate Collection employees or impose production
quotas or goals. It also requires that IRS' 63 district
directors certify quarterly to the IRS Commissioner that tax
enforcement results are not being used for prohibited purposes.
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We reviewed the quarterly certifications for calendar year 1990
and found that 10 of the 63 Directors had reported a total of 33
cases in which collection statistics had been misused or could
have been perceived to be misused. These collection statistics
could have been misused on performance evaluations of IRS revenue
officers, of which IRS employed about 8,000 at the beginning of
1990. The 33 cases included incidents in which collection
results were discussed in employee evaluations and incidents in
which employee collection statistics were discussed in meetings
or contained in employee files. To prevent further occurrences,
IRS District Directors reported to the IRS Commissioner that
managers involved in the 33 cases had been counseled about the
proper uses of collection statistics.

Thirteen of the 33 cases came from one district office where IRS'
Internal Audit found that employee files contained collection
statistics. The District Director's certification letter stated
that the data were in the files because of an incorrect
interpretation of earlier guidance, which stated "...there will
be instances when it will be beneficial or necessary to refer to
an enforcement result regarding the case being reviewed."
Although theguidance was later clarified, the collection
statistics that pre-dated the clarification remained in the
files. The Director explained that because the collection
statistics had not been included in employee evaluations, he
thought the district office had complied with policies
prohibiting the use of collection data. The Director stated that
the problem was corrected by purging employee files of collection
data and reemphasizing the policies prohibiting the use of such
data.

In an October 1987 letter to the Chairmen of the House Committee
on Ways and Means and the Senate Committee on Finance, we
commented on various proposals to prohibit the use of collection
statistics in performance evaluations. Our position then and now
is that collection statistics should not be the only indicator of
performance but, along with other factors, could very well be a
useful tool in evaluating employees. We pointed out that relying
on a single factor can place more emphasis on that factor than on
overall performance. We said that it is not totally
inappropriate to generally consider the amount of revenues
collected as part of an employee's evaluation if that
consideration is only one of several factors under review. We
added that setting arbitrary quotas for amounts collected,
property seized, or cases closed cannot be justified in
evaluating performance, particularly because of the negative
impact that trying to achieve those quotas can have on taxpaye-g.

Managers from IRS' National Office and the Central and Southeast
Regions told us that the prohibition against the use of
collection statistics does not constrain their efforts to
evaluate their employees. In place of collection statistics, IRS
uses seven elements to measure the performance of Collection
employees. The elements measure whether information was secured
Ind verified, delinquency causes were identified, workload was
properly managed, communications were courteous, and other duties
and assignments were effectively carried out.

In light of IRS' satisfaction with its evaluation procedures, the
relatively low number of reported cases involving the use of
collection statistics, and IRS' actions to counsel staff involved
in those incidents,1-we believe IRS has established adequate
controls to meet the requirements of the act.
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CONGRESS MAY WISH TO CLARIFY HOW MUCJ
TIME TAXPAYERS HAVE TO CORRECT LEVY ERRORS

Section 6236 of the Taxpayer Bill of Rights requires banks and
financial institutions to hold levied funds for 21 days before
the funds are forwarded to IRS. Congress created the holding
period to give taxpayers an opportunity to notify IRS of errors
with respect to levied accounts. The provision was inserted
following a number of publicized incidents in which banks
improperly forwarded funds to IRS that belonged to children of
the taxpayers who owed taxes--the so-called "kiddie levy."

At that time, no statistics existed on how frequently IRS levied
funds in error. We recently reported that IRS erroneously levied
assets in 12,400, or 2.8 percent, of 448,200 levies it issued
during fiscal year 1986. We recommended processing changes to
reduce the error rate further.2

In May 1990, IRS' Internal Audit reported that many banks and
financial institutions were not observing the 21-day holding
period and were forwarding levied funds to IRS soon after
receiving the notice of levy. Its review of 1,782 levies
received at 3 IRS service centers in August and September 1989
showed that 350, or 20 percent, were remitted before 21 days.
IRS and the banking community subsequently mounted a publicity
campaign to alert financial institutions to the 21-day
requirement.

Our sample of 224 levy cases at 2 service centers (one of which,
Atlanta, was included in the Internal Audit sample) indicates
that the publicity campaign helped. Of the 224 levy cases we
reviewed, we identified only 5 instances, or 2 percent, in which
banks had not held levied funds for 21 days. The predominant
reason given by the banks for premature release of the levies was
that bank personnel were not aware of the 21-day holding
requirement.

We also determined that taxpayers did not have the full 21 days
to correct an erroneous levy. This problem occurred because,
under IRS processing procedures, IRS sends taxpayers a notice
concerning a bank levy about a week after mailing the notice to
the bank, leaving the taxpayer with about 14 days to correct
errors. The purpose of this procedure is to reduce the
possibility that taxpayers might withdraw funds before the bank
has the opportunity to freeze the taxpayers' accounts, according
to IRS officials. IRS officials said that the statutory
requirement is only intended to ensure that banks hold funds for
21 days after they receive a levy notification and does not
require IRS to allow 21 days for taxpayers to resolve any
questions about the levy.

Congress' intent concerning the amount of time to be allotted to
taxpayers for resolving levy questions is not explicitly stated
in the act or the legislative history. We do not know if 14 days
is enough time for taxpayers to correct any errors regarding
their accounts, and we understand why IRS would want to send a
levy notice to the bank before sending It to taxpayers. However,
if-Congress' intent was for taxpayers to have a full 21 days, the
current provision does not clearly indicate that objective.

2Tax Administration: Extent and Causes of Erroneous
Levies (GAO/GGD-91-9), Dec. 21, 1990).
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IRS TOOK LONGER THAN EXPECTED TO BEGIN
FULL IMPLEMENTATION OF THE PROVISION FOR RECOVERY
OF ADMINISTRATIVE COSTS

Section 6239 of the act states that a taxpayer may be awarded a
settlement for reasonable administrative costs in connection with
an administrative proceeding with IRS and for reasonable
litigation costs in connection with a court proceeding involving
the determination, collection, or refund of any tax, interest, or
penalty.

Provisions for recovery of litigation costs have been in effect
for several years; however, procedures needed to be developed to
process claims for administrative costs. IRS began full
implementation of the provision to award administrative costs in
January 1991. Until that time taxpayers were encouraged to wait
until regulations were published before submitting their claims
for administrative costs. For those instances in which taxpayers
refused to wait, claims were processed by IRS using proposed
procedures. IRS completed the interim procedures and began using
them to process all claims in January 1991, about 15 months later
than IRS' initial September 1989 target for issuing the
regulations. IRS expects to issue the final regulations in the
near future.

IRS does not know either how many settlements were made or how
many taxpayers would have filed claims to recover costs if
regulations had been in place before March. An IRS official in
the appeals function told us they had received inquiries
regarding at least 10 potential claims.

IRS officials gave four reasons for missing the September 1989
target:

-- IRS required more time than expected to resolve policy issues
involving the definition of "recoverable costs."

-- Three different project coordinators were responsible for
developing the regulations.

-- IRS did not have a statutory time limit to complete the
regulations and gave higher priority to completing other
regulations that affected a larger number of taxpayers.

-- Coordination among the different IRS functions in charge of
implementing the provision caused the latest delay.

CONCLUSIONS

IRS faces a continual challenge in implementing the Taxpayer Bill
of Rights. We believe that most IRS employees work diligently to
treat taxpayers fairly and equitably. However, in an
organization of 120,000 employees at over 700 locations tasked
with administering a complex set of tax laws, it is likely that
some taxpayers will not be accorded the treatment to which they
are entitled. For this reason, IRS needs to continually
emphasize the act's requirements and measure performance in
meeting-its intent.

Generally, we believe IRS has made a reasonable effort to
implement the Taxpayer Bill of Rights. For example, IRS has
helped many people who applied for relief under the Taxpayer
Assistance Order Program and has designed controls to guard
against the use of collection statistics to evaluate employees.
We also identified several areas that IRS is pursuing, namely (1)
ensuring that tax examiners use current software when generating
taxpayer letters, (2) examining the opportunity for more
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taxpayers to enter into installment agreements, and (3) issuing
final regulations to allow taxpayers to recover costs in
administrative proceedings.

At the same time, we believe that there are shortcomings in IRS'
implementation of the Taxpayer Bill of Rights. First, IRS does
not know whether its employees are identifying taxpayers who need
relief under the Taxpayer Assistance Order Program. Second, it
does not emphasize to taxpayers the importance of reading
Publication 1 before they attend audit interviews and, as a
result, may not be doing all it can to help taxpayers understand
their rights. Finally, the lack of procedures for canceling
district office-monitored installment agreement creates
opportunities for inconsistent treatment of taxpayers.

We also identified two instances in which the Internal Revenue
Code, or IRS' interpretation of the Code, may prevent full
Implementation of the Taxpayer Bill of Rights. First, IRS
officials believe that they need clarifying legislation to assist
them in withdrawing notice of a tax lien before a tax obligation
has been satisfied. Second, our work showed that taxpayers do
not have 21 days to correct errors on levies, because IRS
Interprets the 21-day holding period to apply to banks, not
taxpayers. Neither the legislative history nor the act
specifically addresses whether taxpayers should have 21 days to
resolve levy errors.

RECOMMENDATIONS TO THE COMMISSIONER
OF INTERNAL REVENUE

To improve implementation of the 1988 Taxpayer Bill of Rights, we
recommend that the Commissioner of the Internal Revenue Service
take the following actions:

-- Develop testing procedures to determine whether IRS employees
successfully recognize taxpayer hardship situations and, when
hardships exist, initiate applications for assistance on the
taxpayer's behalf. If the tests show that employees are
having difficulty accomplishing this task, IRS should provide
corrective training and/or additional aids. Finally, employee
testing should be continuous in order to pinpoint future
problem areas and to provide a baseline against which to
measure progress.

-- Emphasize the importance of reading Publication 1 when
contacting taxpayers by telephone or through correspondence
before taxpayers have an audit interview.

-- Develop standard procedures for district offices to use when
advising taxpayers that their installment agreements are
subject to cancellation. This action should help resolve the
problem of inconsistent treatment of taxpayers when their
installment agreements are monitored by service centers or by

.district offices.

MATTERS FOR CONGRESSIONAL CONSIDERATION

Congress may wish to clarify the Internal Revenue Code to
specifically provide IRS authority to Withdraw a notice of a lien
when it is in the best interests of the taxpayer and the
government.

In addition, in light of the uncertainty over whether taxpayers
should be given 21 days to correct an erroneous levy under
section 6332(c) of the Internal Revenue Code, Congress may wish
to clarify this issue.
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AGENCY COMMENTS

The IRS Commissioner provided written comments on a draft of thisreport. The Commissioner agreed with our recommendations to himand outlined steps that would be taken to implement them. (See
appendix III.)

The Commissioner's response to our draft report provided updatedInformation about IRS' authority to release notices of liens ontaxpayers' property and on the current procedures for allowing
taxpayers to recover administrative costs--information we
incorporated into this final report.

We are sending copies of this report to various congressional
Committees, the Secretary of the Treasury, the Commissioner ofIRS, the Director of the Office of Management and Budget, andother interested parties. We will also make copies available to
others upon request.

Major contributors to this report are listed in appendix IV.Please contact me on (202) 275-6407 if your or your staff have
any questions.

Sincerely yours,

5Jennie S Stathis
Director, Tax Policy and
Administration Issues
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APPDEU X I

orY 07 PROvISIONS N w loss TA A AILL Or hO"T

&Aqulred
i/plmntation

Act section

Disclosure of Taxpayers' Rights
Requires internal Revenue Service (IRS) to prepare a simple
statement of taxpayer rights, Must be provided to all taxpayers
contacted regarding the determination and collection of taxes.

Procedures Involving Taxpayer Interviews
Defines taxpayer and IRS responsibilities regarding Interviewing
and audio recordings of In-person intqrvlews.

Taxpayers' Rlliarn on IRS Written Advice
Requires IRS to abate penalty or additional tax attributable to

erroneous written advice of IRS if the advice was requested in
writing, was relied upon by the taxpayer, and the taxpayer
provided adequate information.

Taxpayer Assistance Order*
Grants a Taxpayer Ombudsean authority to Issue assistance orders
when taxpayers suffer or are about to suffer significant

hardship as a result of the manner In which IRS laws are
administered.

basis for Evaluation of IRS Employees

Prohibits IRS from using records of tax enforcement results to
evaluate employees or to impose production quotas.

Procedures Relating to IRS Regulations
Requires that temporary regulations be Issued as proposed
regulations and expire within 3 years after they are issued. It

also requires that regulations be submitted to the Small

business Administration for comant before promulgation.

Content of Tax Due, Deficiency, and Other Notices
Requires that certain notices to taxpayers describe the basis

for and identify the amounts of taxes due as well as interest

and penalties.

Installment Payment of Tax Liability

Provides statutory authority for Installment agrements eand
specifies reasons to amend or revoke such agreements.

Assistant Comissioner for Taxpayer Services
Establishes an Assistant Couissioner for Taxpayer Services end
requires a joint annual report with the Taxpayer Ombudsman to

Congress on the quality of services provided.

Levy and Distraint
Revises the tax laws relating to notice of intent to levy,
exemptions from levy, limitations on levy, and release of levy.

Extends the period during which a levy may not be mede following

notice from 10 to 30 days. It also requires banks to bold
levied funds 21 days before remitting them to IRS.

SRfere to sections of the Technical and Miscellaneous Revenue Act of 1988,

Taxpayer bill of Rights as Subtitle J (P.L. 100-647).

6227 may 9, 1989

6226 fob. 6, 1969

6229 Jan. 1, 1909

6230 Jan. 1, 1389

6231 Jan. 1, 1989

6232 Nov. 20, 1g88

6233 Jan. 1, 1990

6234 Nov. 10, 1988

6235 may 9, 1989

6236 July 1, 109
(levies)
Jan. 1, 189
(sale)

which contained the OWIbu*

APPEMIX I
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Veview of Jeopardy Levy and Assessment Proceuroe
Grants concurrent jurisdiction to the Tax and U.5. District
Courts to determine whether a Jeopardy assesamnt was
easonable.

Administrative Appeal of Lions
Requires IRS to provide an administrative appeal procedure for
lions. If the notice of lion war erroneous, a certificate of
release must be issued.

Awarding of Costs and Certain Fees in Administrative and Court
Proceedings

Authorizes the recovery of costs incurred on or after the
receipt of an appeals decision or the date of the statutory
notice of deficiency, whichever is earlier.

Civil Cause of Action for Damages Sustained Due to Failure to
Release Lien

Allows taxpayers to sue in District court for damages resulting
when IRS fails to release a lion.

Civil Cause of Action for Damges Due to Unauthorized IRS Actions
Permits taxpayers to sue if IRS recklessly or intentionally
violates the law.

Assessable Penalty for Improper Disclosure or Use of Information
by Preparers

Provides for a civil penalty of $250 for each unauthorized
disclosure or use of taxpayer information by preparers.

Jurisdiction to Restrain Certain Premature Assessments
Grants the Tax Court concurrent jurisdiction to restrain
essessments and collections for some cases pending before the
court.

Jbrlsdiction to Enforce Overpayment Determination
Grants the Tax Court jurisdiction to order the refund, with
interest, of any overpayment if IRS fails to refund within 120
days an overpayment determined by the court.

Jurisdiction to Review Sale of Seized Property
Grants the Tax Court jurisdiction during the pendency of
proceedings before It is to review an IRS determination to sell
seized property.

Jurisdiction to Redetermine Interest on Deficiencies
Authorizes taxpayers to request the Tax Court to reopen
proceedings to redetermine the interest charged by IRS on a
deficiency.

Jurisdiction to Modify Decisions in Estate Tax Cases
Gives the Tax Court authority to reopen an estate tax proceeding
in order to modify decisions regarding deductions for Interest.

6237 July 1, 1989

6230 July 12, 1963

6239 Nov. 10, 1968

6240 Jan. 1, 1989

6241 Nov. 10, 1o9

6242 Dec. 32, 198

6243 Pov. 10, 1988

6244 Fob. 6, 1989

6245 Feb. 8, 1989

6246 Nov. 10, los

6247 Nov. 10, 1908
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METHODOLOGY USED IN REVIEWING IRS'
IMPLEMENTATION OF THE TAXPAYER BILL OF RIGHT

For this report, we examined Taxpayer Bill of Rights provisions
involving (1) the Taxpayer Assistance Order Program, (2)
disclosure of taxpayer rights, (3) procedures involving taxpayer
interviews during audits, (4) installment payment of tax
liabilities, (5) the basis for evaluating IRS Collection
employees, (6) the 21-day holding period for levied funds, and
(7) the recovery of costs and fees from administrative and court
proceedings.

TAXPAYER ASSISTANCE ORDERS

We randomly selected and reviewed a sample of 146 applications
for Taxpayer Assistance Orders from 4 locations to determine
whether IRS had provided taxpayers with hardship relief. The
sample applications were drawn from 1,194 applications processed
during fiscal year 1990 at the Cincinnati and Atlanta district
offices and service centers. In reviewing our sample, we
determined the reason for the application (expedited refund,
release of levy or lien, etc.) and IRS' response to the
application. We also obtained IRS statistics on closed
application cases for fiscal years 1990 and 1991 to determine
which IRS function resolved the cases, how long it took, and
whether assistance rates varied by IRS region. Finally, we spoke
with IRS managers in the Taxpayer Services and Ombudsman offices
to determine the status of efforts to improve the rate of
hardship identifications by IRS assistors at toll-free telephone
call sites. We also followed up on a recommendation contained in
an IRS Internal Audit report, Implementation of the Tax~aver Bill
of Rights, dated May 1, 1990.

DISCLOSURE OF TAXPAYER RIGHTS

We discussed IRS' method of informing taxpayers of their rights
with IRS National Office managers in the Taxpayer Services,
Collection, and Examination functions. We also discussed this
issue with members of the Association of Enrolled Agents and the
American Institute of Certified Public Accountants.

PROCEDURES INVOLVING TAXPAYER INTERVIEWS

We interviewed a judgmental sample of 25 revenue agents from IRS'
Atlanta and Cincinnati district offices to determine if, when,
and how they notify taxpayers of their rights during the audit
process. We focused on IRS practices in allowing taxpayers to be
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represented at interviews instead of attending themselves. We
also discussed this issue with the Association of Enrolled Agents
and the American Institute of Certified Public Accountants.

INSTALLMENT PAYMENT OF TAX LIABILITIES

We obtained IRS data on installment agreement inventories for
fiscal years 1986 through 1990, examined IRS procedures for
granting and terminating installment agreements, and discussed
these procedures with IRS National Office, district office, and
service center managers.

BASIS FOR EVALUATING IRS COLLECTION EMPLOYEES

We discussed with IRS National and district office managers the
procedures for evaluating employees and preventing the use of
prohibited data. We also reviewed the quarterly certifications
for fiscal year 1990 to determine the type and volume of events
reported as violations of the provision.

HOLDING PERIOD (21 DAYS) FOR LEVIED FUNDS

We reviewed a sample of 224 levy cases from the Cincinnati and
Atlanta service centers to determine the number of days that the
banks held levied funds after receiving a levy notice from IRS.
We also followed up on a recommendation contained in an IRS
Internal Audit report, Implementation of the Taxpayer Bill of
Rights, dated May 1, 1990. Our sample was judgmental and
selected from 1 day's levy receipts processed at the Cincinnati
service center in February 1991 and the Atlanta service center in
March 1991. We also examined IRS' legal position concerning how
much time the act intended to allow for a taxpayer to correct any
errors.

RECOVERY OF CQSTS AND FEES

We discussed the development of procedures for recovering fees
and costs with IRS National Office managers in the Appeals Office
and the Office of the Chief Counsel. We also determined from IRS
sources if any claims for fees and costs had been processed.
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COMMENTS FROM THE INTERNAL
REVENUE SERVICE

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE

WA$HINGTON. DC- 80224

No. Jennie S. Stathis
Director
Tax Policy and Administration Issues
General Governsent Division
United tateas General Accounting Office
Washington, DC 20548

Dear Ms. Stathiss

We have reviewed your recent draft report entitled# "IRS'
Implementation of the 1988 Taxpayer Bill of Rights*.

Generally, we are pleased with the report's findings
concerning our efforts to implement the Taxpayer Bill of Rights.
We also agree with the report's recommendation to enhance our
implementation of the Act by 1) determining the extent to which
IRS employees are Identifying taxpayers who need relief under the
Application for Taxpayer Assistance Order Program, 2) further
emphasizing to taxpayers the importance of reading Publication I
before attending audit interviews, and 3) developing uniform
procedures to advise taxpayers that their Installment agreements
are subject to cancellation.

Our detailed comments on the specific report recommendations
are enclosed. These comments also include som general comments
regarding the report text. If possible, we would encourage you
to use the FY 91 statistical data on the Application for Taxpayer
Assistance Order program which have been provided to your staff
informally along with technical comments.

Best regards.

nred T. Gcldbesr er.
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IRS COMENTS O0 RCOMMENDATIONS
CONTAINED IN GAO DRAFT REPORT ENTITLED

OIRS, INPLEUNZTATION O THE
Io68 TAXPAYER DILL, OF RIGTS

ggcomflndattola Develop testing procedures to determine
whether IRS employees successfully recognise taxpayer
hardship situations and, vhen aradships exist, initiate
applications for assistance on the taxpayer's behalf. If
the tests show that employees are having difficulty
accomplishing this task. corrective training and/or
additional aids need to be provided to them. Finally, the
testing should be continuous in order to pinpoint future
problem areas and to provide a baseline against which to
measure progress.

We agree with the recommendation. Our Taxpayer Service
Division and the Problem Resolution Program office have been
working together to develop test questions for Taxpayer
Assistance Orders (TAOs). This effort i in the planning stages
and full implementation in Taxpayer Service is expected in 1992.

We should note, however, that major problems in testing
procedural issues such as TAOs involve the validity of the test
questions the difficulty of testing issues requiring research of
the taxpayer's account (e.g. for refund Inuiries)l and the
sample size necessary for valid testing andevalustion. Taxpayer
inquiries which might involve hardship issues are a relatively
small segment of the procedural and technical areas which can be
tested.

Since TAOs may also be submitted by IRS employees in other
areas such as Collection, Examination and Returns Processing,
coordination is necessary with all organizations where contacts
with taxpayers may bring to light hardship situations.
Monitoring and follow-up actions relating to TAOs should ensure
consistent Servicewlde treatment.

We would like to clarify the report discussion (page 13)
regarding the Collection function Implementation of a testing
program for the Automated Collection Sites (ACS). Although
Collection can implement a testing program, it will not use live
taxpayer cases to monitor ATAO test calls because the Service
employee receiving the test cell will not know that the caller is
not the actual taxpayer and could, as a results take action on
that account. The action could result in inappropriate
enforcement, e.g., filing a lien, serving a levy, etc.
Therefore, dummy data will be used for test call purposes.
However, such a complex computerized program could not be
obtained for at least two years, and would need to compete with
other enhancement proposals for limited implementation resources.
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-2-

Recommandations Emphasize the importance of reading
Publication I when contacting taxpayers by telephone or
correspondence prior to an audit interview.

Comet i

We agree with the recommendation and# while we already
include a copy of Publication 1 with each examination notice#
Vill revise the audit notification letters to include (possibly
in bold type): "Enclosed please find Publication IYour Rights
an a Yaxpva. This publication advises you of your rights under
the examination process. Please read this publication. Address
any quetions you may have to the examining officer at or before
the audit interview.'

Biecamuaj iat Develop standard procedures for district
offices to use when advising taxpayers that their
installment agreements are subject to cancellation. This
will address the opportunities for inconsistent treatment of
taxpayers depending on whether they have installment
agreements monitored by service centers or district offices.

While each installment agreement form currently provides
that the agreement may be cancelled for failure to comply with
the terms of the agreement, we do not object to the
recommendation to develop standard procedures for district
offices to use when advising taxpayers that their Installment
agreements are being cancelled. Procedures for all district
employees who monitor installment agreements will be written and
incorporated into the Internal Revenue Manual (IRN). The
implementation of these procedures will ensure consistent
treatment of zaxpayers regardless of whether installment
agreements are monitored by our district offices or by our
service centers.

GENERAL COMMENTS

- In the report narrative regarding Section 6322# concerning
when a lien arises, (page 5) GAO discUsses our inability to
withdraw a Notice of Federal Tax Lien. There have been some
recent administrative changes that should be noted. We have
worked closely with our Chief Counsel's office to determine
whether this could be accomplished under current law. On
October 22. 199l1 we issued new procedures which now allow for
withdrawing Notices of Federal Tax Liens in certain instances.
however, we believe we still need clarifying legislation so that
creditors will know that IRS' Ilen no longer has priority in any
financial dealings with the taxpayer.

-- In issuing guidance we gave priority to regulations
implementing sections of the Taxpayer bill of Rights that would
affect the largest number of taxpayers. Regarding the report's
comments on the regulations under Section 7430v concerning the
awarding of attorneys fees, we publicized, early on,
administrative procedures that could be used in making claims
under this section until formal guidance is published. Also.
formal interim procedures in the form of amendments to the
Internal Revenue Manual were made to give guidance to IRS
employees handling these claims. While we had hoped to publish
the section 7430 regulations earlier, we believe taxpayers did
have helpful guidance on a timely basis.
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MAJOR CONTRIBUTRS TQ THIS REO

GENERAL GOVERNMENT DIVISION, WASHINGTON, DC.

John Lovelady, Assistant Director, Tax Policy and Administration
Issues

Martin S. Morris, Tax Counsel

OFFICE OF GENERAL COUNSEL, WASHINGTON, D.C.

Rachel DeMarcus, Assistant General Counsel

C=,NNATI REGIONAL OFFICE

Robert Lidman, Issue Area Manager
Richard Edwards, Evaluator-in-Charge
Kenneth Bibb, Technical Advisor
Lori Williams, Evaluator
Jennifer Wessling, Evaluator

PREPARED STATEMENT OF TIMOTHY J. MCCoRMALLY

Tax Executives Institute is pleased to submit the following comments on Senator
David Pryor's proposed Taxpayer Bill of Rights 11.

I. SCOPE OF COMMENTS

In announcing his intention to introduce a second Taxpayer Bill of Rights, Senator
Pryor referred to the initial Taxpayer Bill of Rights as a "good first ste in the
process of safeguarding taxpayer nghts. 1 He pointed out that the second 1aayer
Bill of Rights (T2) is intended to reflect Congress's "growing understanding of tax-
payer needs" and will help the Internal Revenue Service "achieve higher standards
of accuracy, timeliness aid fair play in providing taxpayer service.

Tax Executives Institute commends Senator Pryor for developing T2 and the Sub-
committee for scheduling this hearing and for its continuing oversight of the critical
issue of taxpayer rights. As the principal organization of corporate tax professionals
in North America, the Istitute has long been an advocate for the rational and even-
handed administration of tax laws. We agree with Senator Pryor that "(sJafeguards
must be built into the law to protect the taxpayer against the potentially dev-
astating effect of [IRS] mistakes and actions." We also believe that the Internal Rev-
enue Code itself is in need of amendment to restore a sense of balance between tax-
payers and the go vernment in several important areas.

TEI's approximately 4,600 members represent more than 2,000 of the leading cor-
porations m the United States and Canada. TEl represents a cross-section of the
business community and is dedicated to the development and effective implementa-
tion of sound tax policy, to promoting the uniform and equitable enforcement of the
tax laws and to reducing the cost and burden of administration and compliance to
the benefit of taxpayers and government alike. TEl is firmly committed to maintain-
ing a tax system that works--one that is consistent with sound tax policy, one that
tax payers can comply with, and one in which the IRS can effectively perform its
audit function.

There is a growing consensus about the need to establish and safeguard taxpayer
rights. As Commissioner Goldberg recognized in his September 25, 1991, testimony
before the Oversight Subcommittee of the House Ways and Means Committee,
safeguardingig taxpayer rights moans making [the tax] system work as well as we
can for all Americans." Through its effective oversight of the IRS, Congress has
made the tax agency sensitive to the need for quality, fairness, mid evenhandedness
in tax administration. We believe this sensitivity is demonstrated by, among other

'We note that Representative Pickle has introduced related legislation (H.R. 3838) in the
House of Representatives.
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things, the IRS's response to the first Taxpayer Bill of Rights, by its support of pen-
alty reform," and by its revitalized commitment to quality and service through pro-
grams such as Compliance 2000.

There is much more, however, that can be done. Thus, although progress has been
made, sstemic and "cultural" barriers remain to taxpayers' regaid'g the tax sys-
tem as fair and equitable. We believe that this hearing underscores Congress's rec-
ognition that the process will be an incremental one, and we believe that the devel-
opment of T2 stands as an important "next step" in requiring (or permitting) the
IRS to operate in an even more quality-oriented, more service-oriented manner.

Tax Executives Institute pledges its continuing support of Congress's efforts to
remedy certain systemic impediments to the equitable treatment of taxpayers. In
the comments that follow, we focus on the specific provisions set forth n Senator
Pryor's summary of T2 that will bring a fuller measure of equity and fairness to
the business taxpayers who comprise the Institute's membership. Specifically, we
address proposals relating to (1) the equalization of interest rates charged on tax
deficiencies and paid on overdue tax refunds; (2) the expansion of the IRS's author-
ity to abate interest in certain circumstances; (3) the use of the designated sum-
mons; and (4) the prospective date of Treasury regulations. We also discuss other
proposals that merit careful consideration as the legislative process moves forward.

11. EQUALIZATION OF INTEREST RATES ON DEFICIENCIES AND REFUNDS

Under section 6621(a) of the Code, a taxpayer is charged interest on underpay-
ments of tax at a rate equal to the federal short-term rate plus three percentage
points. In contrast, a taxpayer receives interest on an overpayment of tax at a rate
equal to the federal short-term rate plus two percentage points. T2 would eliminate
the one percentage point differential between the interest a taxpayer pays the IRS
on underpayments and the interest the IRS pays a taxpayer on overpayments. TEl
wholeheartedly supports the proposal.

The interest-rate differential was enacted in 1986 as a result of Congress's con-
cern that the interest rate prescribed in the Internal Revenue Code may have
caused taxpayers "either to delay paying taxes as long as possible to take advantage
of an excessively low rate or to overpay to take advantage of an excessively high
rate." In addition, Congress pointed out that financial institutions and other com-
mercial entities .) not ordinarily borrow and lend money at the same rate. See Staff
of the Joint Committee on Taxation, 99th Cong., 2d Sess., General Explanation of
the Tax Reform Act of 1986, at 1279 (1987).
TEI believes the concept underlying the interest rate differential was seriously

flawed when the provision was enacted and remains flawed today. When the inter-
est rate was determined every two years (as it was before enactment of the Eco-
nomic Recovery Tax Act of 1981), the spread between the section 6621 rate and the
market rate may have become substantial and therefore arguably encouraged tax-
payer "gaming." With the changes adopted in 1981 and 1982 (requiring frequent ad-
justments of the rate and the daily compounding of interest), however, the potential
for any significant differential was eliminated. Moreover, the Tax Equity and Fiscal
Responsibility Act of 1982 changed the time period when interest on refunds would
commence running, thereby eliminating the limited ability of taxpayers to "overpay
to take advantage of an excessively high rate."

Quite candidly, the notion that an interest rate differential is justified because "fi-
nancial institutions" borrow and lend money at different rates is without merit. The
government should never view itself (or strive to be viewed by taxpayer4-as-Vitnd
ing institution. Taxpayers have no freedom to ne o reit rates and terms
with the government, as they might with a ercial establishment.

What is more, since many tax nents result in deductions or other items
simply "rolling over" fom ear to another, thereby producing an underpayment
in the first year a overpayment in the subsequent year, the differential oper-
ates to pen xpayers. For example, assume that a taxpayer underpaid its tax
liable -or 1988 by $100 and overpaid its liability for 1989 by the same amount

cause of its erroneous decision to deduct an item in the earlier, rather than the
later, year. Assume further that the error was discovered in 1991. Finally, for iilus-
tration purposes, assume that the interest rate on tax deficiencies during all periods
is 11 percent, that the interest rate on tax overpayments is 10 percent, and that
interest is not compounded. In this situation, the taxpayer would owe interest of $33

2 The Institute commends Senator Pryor for the leadership role he took in 1989 with respect
to penalty reform. We must express our disappointment, however, with subsequently enacted
provisions (such as the transfer pricing penalty under section 6662(e)(3) that contradict the prin-
ciples that underlie the 1989 changes.
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in respect of its 1988 underpayment ($11 in each of 1989, 1990, and 1991), and the
taxpayer would be entitled-to interest of $20 on its 1989 overpayment ($10 in each
of 1990 and 1991). Thus, the IRS would receive a net benefit of $13, even though
the underpayment existed for only one year (thus entitling the IRS to $11 of inter.
est). In other words, even assuming that the one-percent differential were jus-
tifiable, the IRS would realize an undeserved windfall of $2.1

Finally, TEl believes that the interest rate differential is not only unnecessary,
but also undermines one of the basic goals of tax reform: to restore faith in the fair-
ness of the tax system. Other provisions of the Code provide adequate safeguards
against any taxpayer manipulation of interest rates.

For the foregoing reasons, we endorse the elimination of the interest-rate dif-
ferential. Further, we recommend that Congress also repeal the ill-c6hceived "hot
interest" provision of section 6621(c), which provides a further two-percent increase
in the interest rate on large corporate underpayments (an underpayment of more
than $100,000) 30 days following the issuance of a notice of proposed adjustment
(a "30-daY letter") or a notice of deficiency (a "90-day letter"). 4

Il. ABATEMENT OF INTEREST

Currently, section 6404(e) authorizes the IRS to abate the assessment of any or
all interest for any period where the interest is attributable to an error or delay by
an officer or employee of the IRS in performing a "ministerial act." T2 would repeal
the "ministerial act" requirement and provide for a mandatory abatement of interest
for unreasonable IRS errors and delays. TE( wholeheartedly endorses the proposal
to expand the abatement-of-interest provision.

As Senator Pryor's summary of the provisions of T2 acknowledges, the IRS's cur-
rent regulations 'under section 6404(e) narrowly defines "ministerial act," as follows:

a procedural or mechanical act that does notinvolve the exercise of judg-
ment or discretion, and that occurs during the processing of a taxpayer's
case after all prerequisites to the act, such as conferences and review by
supervisors, have taken place. A decision concerning the proper application
of federal tax law (or other federal or state law) is not a ministerial act.6

Under the foregoing definition, a taxpayer filing an administrative appeal of a
proposed adjustment that languishes in the IRS Appeals Office for six months (e.g.,
because of the Appeals Officer's workload) will not be entitled to abatement of the
interest accruing during the period of delay because the delay is not the result of
a "ministerial act." Similarly, if the A appeals Officer requests additional information
from the Examination Division and the examiner is unable to respond for several
months because he is involved in another case the interest will continue to accrue
during the delay. Delays may also be caused by an IRS decision to reexamine an
issue or to consolidate the case with a later year that may not have yet been au-
dited. Finally, delays may be caused by administrative foul-ups in reviewing and ap-
proving the appeal settlement. In this regard, we understand that a recent IRS
"peer review" analysis of the Coordinated Examination Program revealed that more
than half of the delays in the examination of large companies are attributable to
the IRS.

TEl submits that the taxpayer in such situations should not be penalized for the
IRS's failure to act. We therefore endorse the proposed amendment. of section
6404(e) with respect to the mandatory abatement of interest during the period at-

7tion 6402 authorizes the IRS to "net" the interest amounts in such situations, thereby
ameliorating the harsh effects of the interest-rate differential, The goal of netting would be to
put the parties (the government and the taxpayer) in the same economic position they would
have been in had the overpayment been immediately applied to pay (or pay down) the
underpayment. Under a fair netting regime, the IRS in the example would be entitled to only
$11 of interet-the $2 windfall would be eliminated. Notwithstanding the statutory provision
and the mandates contained in the legislative histories of both the 1986 and 1990 Acts that the
IRS develop comprehensive crediting procedures," no such procedures have yet been developed.
See H.R. Rep. No. 99-841, 99th Cong., 2d Sees. 11-785 (1986) (Conference Report); H.R. Rep.
No. 101-964, 101st Cong., 2d Seas. 1101 (1990) (Conference Report). Although the need for net-
ting will be minimized by the elimination of the interest-rate differential, we recommend that
Congress renew its mandate to the IRS that comprehensive netting rules be developed.

4Such "hot interest" is to be assessed without regard to whether any delay in the payment
of the underlying tax liability is attributable to the taxpayer or the IRS. Under current law,
in situations where the "hot interest" provision comes into play, the difference between the rate
charged on large corporate u~ilorpayments and the rate paid on tax overpayments becomes
three percentage points.

Temp. Reg. 1l.6404-2T(b)(1). at least one court hes held that the IRS's refusal to abate in-
terest under section 6404(e) is not reviewable by the courts. Horton Homes, Inc. v. United States,
No. 90-8225 (11th Cir. July 23, 1991).



179
tributale to an unreasonable delay by the IRS. In addition, we recommend that the
committee report include examples of what constitutes an unreasonable delay dur-
ing the taxpayer's administrative appeal of proposed adjustments. For example, the
abatement of interest on a deficiency could commence 180 days after the taxpayer
iles its administrative appeal and end on the date of a "final determination"--.e.,

the issuance of a statutory notice of deficiency when the case is unagreed, or a Form
870 or Form 870-AD when the case is agreed. To impose a cost on the taxpayer
for the IRS's delays is, quite simply, unfair and at odds with the Congress's commit-
ment during the 1989 penalty reform process to impose penalties only on culpable
taxpayer behavior. The situation is especially egregous with respect to the assess-
ment of "hot interest" under section 6621(c) of the Code which increases the interest
rate by two percentage points on large corporate underpayments where the
underpayment remains outstanding more than 30 days following the issuance of ei-
ther a 30-day or a 90-day letter.

HI. DESIGNATED SUMMONS

Enacted as part of the Omnibus Budget Reconciliation Act of 1990, section 6503(k)
of the Code grants the IRS authority to issue a designatedd summons" directing the
production of documents or other information in connection with the audit of a re-
turn. The term "designated summons" is defined as any summons issued for pur-
poses of determining any tax if such summons is issued at least 60 days before the
expiration of the period for assessment and clearly states it is a designated sum-
mons. The issuance of such a summons suspends the statute of limitations for as-
sessment of tax until after a final resolution of the court proceeding to'enforce or
quash the summons. At present, the statute does not require the IRS to notify the
taxpayer that a designated summons is about to be issued. As the summary of T2
acknowledges, "[w]hil e there may be situations where the use of a designated sum-
mons late in the audit process may be appropriate, nonetheless the IRS should not
be allowed to surprise taxpayers who reasonably and in good faith believed that the
statute of limitations was soon going to expire."

T2 would require the IRS to first seek the requested documents or other informa-
tion informally. In addition the IRS would be required to notify the taxpayer in
writing that the issuance of a designated summons was imminent and the reason
any response previously received was insufficient. The taxpayer would also have the

hto a conference within 15 business days of the notice.
We applaud Senator Pryor for recognizing the need to strike a balance between

the IRS's legitimate right to information with the taxpayer's right to receive timely
notice of the IRS's intent. The designated summons procedure is an exceedingly
powerhfl tool that was intended to be used against uncooperative taxpayers. We be-
Iieve that the proposed notice requirement, coupled with well-developed internal
clearance procedures, will go far in ensuring that the designated summons is not
used to routinely extend the statute of limitations even where the taxpayer is coop-
erative.

V. PROSPECTIVE DATE FOR TREASURY REGULATIONS

12 would generally require all regulations issued by the Treasury Department im-
plementing broad legislative guidelines to be effective prospectively from the date
of issuance in final, temporary, or proposed form. In addition, taxpayers would be
deemed to have satisfied the necessary requirements of the statute in the absence
of such guidance if they made a good faith effort to utilize a reasonable interpreta-
tion of the statute that resulted in substantial compliance.

TEl wholeheartedly agrees that prospectivity must play an essential role in the
implementation of simpler and more administrable tax rules. Retroactive application
of adverse rules and regulations can undermine the integrity of the tax system and
taxpayer confidence in the fairness of the system. We question, however, whether
the issuance of proposed regulations should ever trigger a statute's effective date.8
Since proposed regulations are not technically binding on the taxpayer and may be
changed substantially or withdrawn completely before being issued in final form, we
believe it would be more equitable to require prospectivity from the issuance of final
regulations.

Moreover, as T2 inherently acknowledges, a rational and fair tax system must rec-
ognize that taxpayers who endeavor in good faith to comply with our amorphous
body of tax law should not be subject to costs and burdens of ex post facto changes

'At the same time, whether or not a taxpayer complied with proposed regulations would
clearly be relevant in determining whether a taxpayer made a go* faith effort to comply with
the statute.
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in the rules, including the cost of preparing and filing amended returns. The Insti.tute has long believed that taxpayers should only be held accountable foi -learly de-fined standards of conduct that are timely established and promulgated by Con.gress, the Department of Treasury, or the IRS. Therefore, we endorse the provisionIn T2 to permit taxpayers to utilize a reasonable interpretation of the statute in theinterregnum between enactment of the statute and the issuance of final regulations.
VI. Other Issues
Finally, there are several provisions of T2 potentially affecting business taxpayersthat TEl believes merit further consideration as the legislative process moves for-ward. Specifically we believe the ramifications of the following proposals need to

be carefully considered:
The Ombudsman and-Problem Resolution Officers. T2 would provide that the Om-budsman is to be appointed b the President and confirmed by the Senate and thatProblem Resolution Officers (PROs) are to report directly to the Ombudsman ratherthan to the local District Director (as under current law). TEI members report thattheir experience with the Ombudsman and PROs has generally been excellent. Al-though some changes may be desirable to enhance the visibility of the PRO (espe-cially with respect to individual taxpyers), care must be exercised to ensure thatthe level of service currently provided is not compromised.

Attorney.Client Privilege. T2 would amend the Federal Rules of Evidence to pro-vide that disclosure of information to outside independent accountants will not de-stroy the attorney-client privilege. TEl believes that materials transmitted to cer-tified public accountants in order to satisfy their need for documentation of the com-pany's tax liability should be protected from disclosure. Because T2 would enhancethe protection provided in respect of such materials, it cannot help but further thepublic policy underlying the securities law. Consequently, the Institute encourages
Congress to give the pro posal special consideration.

Secretary 's Power to Suspend Rules. T2 would grant the Secretary broad powersto suspen rules that, because of changed circumstances since the enactment of aprovision, would cause a hardship to a group of taxpayers. TEI agrees that the Sec-retary should be given authority to temper the unintended and unforeseen resultsof legislation. Moreover, we recommend that the statute clarify whether the Sec-retary's refusal to exercise the authority to provide relief would be subject to tax-
payer challenge.

VII. CONCLUSION

Tax Executives Institute appreciates this opportunity to present its views on re-forms to establish taxpayer safeguards and protections and would be pleased to an-swer any questions you may have about its positions. In this regard please do nothesitate to call the undersigned at (416) 866-6095, or Tinothy J. Mcdormally of theInstitute's professional staff at (202) 638-6601.
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if any adjustment is warranted." Not all taxpayers, however, cooperate by provij.ing the
requested information on a timely basis, according to the Cbnference Report. H.R. Rep.
No. 101.964, 101st Cong., Ist Sess. 64 (1990). Thus, the intent of the statute was to provide
the IRS with a powerful enforcement tool against uncooperative taxpayers,

Quite candidly, the designated summons stands as a good example of why legislation
should not be developed without public hearings and oversight. The provision is flawed for
several reasons:

o The statute is completely one-sided. The purpose of the statute of limitations
is to let the parties know that at some point the tax year under audit will be
closed and that they can move on to new matters. The basic statute of
limitations is evenhanded: the IRS has three years to audit the taxpayer and
assess additional tax liability, and the taxpayer has three years to file an
amended return and seek a refund of overpaid taxes. The designated
summons, however, skews that balance between taxpayers and the IRS. It
periqits the IRS - perhaps arbitrarily - to render the statute of limitations
irrelevant in respect of corporate taxpayers. Moreover, although the
designated summons gives the IRS additional time to assess deficiencies, it
does not confer on taxpayers a correlative right to seek a refund.

o The provision can be invoked in spite of the taxpayer's overall cooperative
response to previous requests for documents. Thus, even if the taxpayer has
acted in a totally reasonable manner, the IRS can issue a designated summons
and extend the statute. Moreover, there is no requirement that a taxpayer
even be given notice that a designated summons is about to be issued.

o The extension of the statute of limitations under section 6503(k) is not limited
in scope to issues relating to the summoned documents. Thus, the IRS could
issue a summons for certain documents and then proceed with its audit for
weeks, possibly months, as the propriety of the summons is considered by the
courts. Although a court may eventually stay the enforcement of the
designated summons, the IRS is free to develop further issues during the
pendency of the judicial proceeding

o There is no requirement that a designated summons be issued to the taxpayer;
it can be issued to a third party. Thus, the failure of an unrelated third party
to respond to the summons could have the effect of suspending the taxpayer's
right to a timely adjudication of his tax liability.

o Finally, the taxpayer does not have any means to directly contest the
summons. To obtain judicial review of the propriety of the summons, the
taxpayer must refuse to comply and then wait for the IRS to seek enforcement
in court. Not only does this place the taxpayer in the untenable position of
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defying the summons in order to challenge its validity, but, again, it extends
the statute of limitations during the period the summons is being challenged.

Even without the designated summons, the IRS has a broad range of weapons in its
arsenal to use against recalcitrant taxpayers. For example, if the statute of limitations is
about the expire, the IRS can issue a statutory notice of deficiency that disallows all
deductions and credits claimed. In such a case, the burden of challenging such a
disallowance is on the taxpayer. There is no general need for an open-ended statute that
strips taxpayers of their right for a final, timely resolution of issues.

In conjunction with its review of taxpayer rights and safeguards, the Subcommittee
is studying the use of the designated summons by the IRS. TEl is pleased that the initial
proposals set forth in T2 would remedy some of the problems associated with the designated
summons. T2 would require that the IRS first seek the requested information informally
(presumably by issuing a formal Information Document Request) before issuing a designated
summons and provide written notice of why the taxpayer's response to such a request is not
sufficient. 12 would also provide a right to a conference concerning the written notice.
These requirements will help ensure that the designated summons will not be used routinely
against'cooperative taxpayers.

In addition to the 12 restrictions, the Subcommittee should consider other safeguards
for taxpayers with respect to the designated summons, including (1) the right to challenge
the summons directly in court, (2) a requirement for IRS National Office approval before
issuance of the summons, and (3) a limitation on the issuance of the designated summons
to unrelated third parties. In addition, to ensure that the IRS does not abuse its designated
summons power, consideration should be given to providing that if a court refuses to enforce
the summons, the statute of limitations will expire as if no summons had been issued. The
Institute would be pleased to work with your office and the Subcommittee staff to develop
appropriate restrictions on the unwarranted use of the designated summons procedure.

Tax Executives Institute appreciates this opportunity to supplement our views on the
Taxpayer Bill of Rights II. If you have any questions, please do not hesitate to call Linda
B. Burke, chair of the Institute's IRS Administrative Affairs Committee, at (412) 553-4153
or Timothy L McCormally of the Institute's professional staff at (202) 638-5601.

Respectfully submitted,

TAX EXECUTED INSITUTE, INC.

By:_ _ _ _
Rerinald W. Kowaichue
International President
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PREPARED STATEMENT Or SHIRLEY D. PrmsoN

I. OPENING

Mr. Chairman I am pleased to be here today in my first public testimony as Com-
missioner to address this most important subject-taxpayer rights. With me today
are Deputy Commissioner Mike Dolan .and our Chief.Operations Officer Dave
Blattner. 17would also like to acknowledge the man sitting beside me: Fred Gold-
berg, who served with great distinction as Commissioner. The dynamic changes tak-
ing place in the IRS today are a legacy of Fred Goldberg's outstanding service. I
hope to build on that legacy.

We applaud your continuing interest in protecting taxpayer rights. You have pro-
vided the oversight that is so important in ensuring that IRS has the equipment,
the procedures, the resources, and the attitudes that are appropriate to meet the
needs of taxpayers throughout the country.

Although I have been IRS Commissioner only a few short weeks, I have had long
experience in the tax field, first, in private practice, and more recently as the Assist-
ant Attorney General in charge of the Tax Division at the Department of Justice.
I know from my own experience that the two most important factors in protecting
taxpayers' rights are: (1) simplification of the laws and (2) a good tax administration
system. Simplification should be our number-one legislative priority. Beyond that,
we must work together to ensure that the Internal Revenue Service administers the
law properly. Mr. Chairman, we cannot legislate judgment, but we can insist on it.
We cannot legislate good taxpayer service, but we can put in place equipment and
systems that will make good service possible. We should not legislate changes in
basic procedural rules, many of which have been in place for a half a century or
longer, without knowing the full impact of those changes. But we can and should
continuall review our administrative procedures to determine whether they are
fair, whethKer they are uniformly applied, and whether they can be improved. Our
mutual goal is to reduce unnecessary burdens on taxpayers who are trying to com-
ply with our tax laws. I look forward to working with you and this Subcommittee
in achieving that goal.

Mr. Chairman, the Internal Revenue Service is at a crossroads in its history. rThe

IRS has embarked on a program of radical change that will fundamentally alter the
way we do business. Working in concert with various outside stakeholders, we with-
in the Internal Revenue Service hope to transform tax administration in this dec-
ade. We have three simple objectives: first, increase voluntary compliance; second
reduce the burden on taxpayers; and, third, increase quality-driven productivity and
customer satisfaction. In the brief time that I have with you today, I cannot describe
the full range of strategies that we will employ to accomplish these goals. However,
two of our strategies bear emphasis. Tax Systems Modernization is a ten-year ini-
tiative to update the Service's computer and information systems. TSM is absolutely
crucial to accomplishing the changes we envision, because it will give us the techno-
logical capability to do business in new ways. We have also adopted a new philoso-
phy of tax administration called Compliance 2000. Through this new approach to
compliance, we intend to focus much of our effort on taxpayer assistance'and edu-
cation. An essential goal of both of these long-term efforts is to reduce taxpayer bur-
den. In sum, we want to make it easier for our citizens to comply with the tax laws.

II. IRS SHORT AND LONG TERM GOALS

A. Strategic Business Plan. Our Strategic Business Plan is the blueprint that de-
scribes our three objectives, defines the strategies for achieving those objectives, and
establishes milestones to assess our progress. The Plan specifically incorporates and
highlights five areas of emphasis that will permit us to enhance the rights of tax-
p ayers as we transform tax administration. These five areas are: Compliance 2000,
Quality, Tax Systems Modernization, Ethics, and Diversity. If we deliver on these
five initiatives, we will indeed transform tax administration to meet the expecta-
tions of the citizens we serve. In so doing we will also safeguard the fundamental
rights of all taxpayers.

Our Annual Business Plin is the means of assuring accountability. We conduct
annual Business Reviews of each of our seven regions and measure accomplish-
ments against the milestones identified for each objective in the Strategic Business
Plan. During this same review process we address budget formulation and execu-
tion issues, succession planning for IRS executives, and executive performance ap-
praisals.

We invite you and our other outside stakeholders to use our Strategic Business
Plan as a frame of reference for assessing our progress. Many of our outside stake-
holders already participate in developing the Plan, by helping us set our objectives
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and define our strategies and milestones. I am particularly pleased with the wide
range of groups involved in various aspects of these efforts: the National Treasury
Employees Union; the Commissioner's Advisory Group (including representatives
from a number of large private sector concerns with challenges similar to our own)-
the National Academy of Sciences; various practitioner groups (the Tax Section of
the American Bar Association, the American Institute of Certified Public Account-
ants, the National Association of Enrolled Agents, the National Society of Public Ac-
countants, and the Tax Executives Institute); the Federation of Tax Administrators
(representing our colleagues in state tax administration); the Office of Management
and Budget, the Treasury Department's Assistant Secretary (Management); and the
General Accounting Office. We have also invited comments on our plan from your
Committee and other Congressional Oversight Committees.

The Strategic Business Plan is the key to our progress. It is the single most im-
portant means of asuring that we meet our goal of reducing taxpayer burden and
protecting taxpayer rights.

B. TVe Definition of Taxpayer Rights. Mr. Chairman, we believe the first and fore-
most right of all taxpayers is to a tax system that meets their expectations regard-
ing the conduct of government. They have a right to expect a system that treats
them fairly and that enables them to meet their tax obligations without unnecessary
burden.

In tis regard, it is important to bear in mind that taxpayers view the system
from two perspectives:

1. In their individual dealings with the IRS, taxpayers have the right to expect:

-An organization that strives to continually reduce the burden of complying with
the tax law;

-IRS employees who are fair, courteous, respectful, professional, and honest; and
-IRS actions that are timely, accurate and complete.

2. In their capacity as "owners of the enterprise" (i.e., as citizens who finance the
Government), they have the right to expect that we will:

-Meet the same standards in dealing with all taxpayers;
-Assure that all taxpayers pay their fair share; and
-Make the best use of our resources and their tax dollars.

I believe we have the Plan and the review mechanisms in place that will allow
us to meet these expectations. I expect significant progress toward these goals dur-
ing my tenure as Commissioner.C. Reducing the Burden on Taxpayers. Our efforts to reduce burden include both
long-term and short-term efforts. As a preliminary matter, we have defined taxpayer
burden to provide a focus for our efforts:

Taxpayer burden consists of the time, expense and dissatisfaction expe-
rienced by taxpayers, practitioners, and others in filing returns and
paying taxes.

As I have already mentioned, reducing taxpayer burden is one of the Internal
Revenue Service's three major strategic objectives. We have made burden reduction
a free-standing obiective for one very good reason. It serves as a constant reminder
that, in a democratic society, the government should serve the public, not the other
way around. Our citizens' time and money are not free goods that the government
can consume at will. We must always assess the impact of our policies, programs
and actions in terms of the costs they impose on those we deal with and the public
at large.

In the National Office, beginning this year, each Assistant Connissioner, Assist-
ant to the Commissioner, and Associate Chief Counsel will identify at least one
measurable area for burden reduction or burden reduction support. In addition, dis-
trict office and service center executives will share responsibility for carrying out the
National Office directed initiatives by reducing elapsed time in work processes, in-
creasing currency of inventories, maintaining and improving quality, and identifying
areas or projects for potential burden reduction within their functional area or of-
fice. At the close of the fiscal year, these officials report on their progress via the
Annual Business Review process and in their individual Senior Executive Service
(SES) statement of accomplishments. This will provide the necessary accountability
for our burden reduction efforts.

We have already initiated a number of cros-functional projects designed to reduce
burden. These include: (1) One-Stop Service. This is an initiative that will allow IRS
employees to resolve 95 percent of taxpayer inquiries as a result of the initial con-
tact. This long-term goal is being implemented incrementally as new features of Tax
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Systems Modernization become available. In the past, for example, only about 56
percent of taxpayers who contacted Taxpayer Service about their accounts resolved
the issue as a result of a single contact. Taxpayers were usually required to use
written correspondence to resolve issues. To date, our efforts have increased the per.
centage of taxpayer account calls we are able to resolve based on a single contact
(one-stop service) to 77 percent.

This effort is being implemented through the nationwide installation of over 800
additional computer terminals and through computer enhancements that increase
our capability to address taxpayer problems. An example is newly installed com-
puter software named R-T-VUE. This allows IRS employees to view data transcribed
from the returns of the taxpayers they are trying to help. previously, if this informa-

tion was needed to resolve a problem, the taxpayer would have been told to write
the service center so we could manually retrieve their return, from our flies. This
new software now allows us an on-line capability to review data from the return
and to close the issue while the taxpayer is on the telephone.

(2) Correspondence: This initiative establishes a system to ensure that all incom-
ing correspondence to service centers and district offices is answered in a timely
manner. This will eliminate the misrouted or lost correspondence that necessitates
multiple inquiries from taxpayers or their representatives, previously our systems
did not log in or control all incoming correspondence. As a result we have received
complaints on our failure to respond in a timely manner.

So far, this effort has increased our timely response rate and when the rec-
ommendations of this study are fully implemented, taxpayers will no longer have
to write to IRS more thm once on the same issue because we will respond to most
letters within 30 days. This, in turn, should reduce the number of Problem Resolu-
tion Program (PRP) and Congressional cases we are required to handle.

(3) Alternatives to Traditional Tax Return Filing: We have initiated a number of
tests and options that allow taxpayers to file tax returns electronically or to file only
the information needed by IRS to compute tax liabilities. Each method makes filing
easier and reduces the chance of errors. Already this filing season 6.3 million of our
citizens have opted to use one of these alternatives for filing their returns.

One new test underway is 'TeleFile." This allows taxpayers in one state to file
simple tax returns by touch-tone telephone. This test will explore the technical fea-
sibil ity, public acceptance and the benefits and costs of filing simple returns using
touch-tone telephones. TeleFile should result in fewer taxpayer errors, faster re-
funds, and reduced filing burden because taxpayers will not have to prepare a
lengthy paper return and the IRS computes their tax. We have already received
over 90,000 completed TeleFile calls in the first five weeks of the filing season.

(4) Forms Simplification: This initiative is utilizing the experience of employees
who work directly with taxpayers to help develop simpler forms and instructions.
Clearer forms require less time to complete and result in fewer errors. Also, more
taxpayers can complete these returns without incurring the expense of outside prep-
aration. An example is IRS Form 990EZ, Short Form Return of Organizations Ex-
empt from Income T7av, which was introduced for 1990. It reduced taxpayer burden
hours by over 3 million hours for smaller organizations and reduced the possible en-
tries from 380 to 74. Another example is the elimination of the requirement for over
one million taxpayers to file a depreciation schedule (Form 4662). A third example
is the revision of*the Form 1040A which enables most retirees to file their income
tax using this tax form. As a result, 4.6 million additional taxpayers were eligible
to use ths form last year.

(5) Collection Appeals Program: We will begin a test in March, 1992, that will de-
termine the feasibility of permitting taxpayers to appeal collection actions, including
the denial of installment agreements, to the Appeals function. A critical part of the
test will be to determine the potential effect on receipts from delaying collection ac-
tion pending appeal. In light of' our large accounts receivable inventory, we want
to test care Vlly the potential effect of any program that could be used to stay collec-
tion action or to delay payment. We do, however, believe that all taxpayers have
a right to understand why they have a tax liability, to appeal that determination
at the appropriate point in the assessment process, and to ask for a review of any
enforcement action they believe is improper. While current procedures protect those
rights, we are testing new ways to enhance that protection and to make taxpayers
aware that the appeals process is available.

(6) Federal/State Cooperation: This initiative covers a number of cooperative ef-
forts between the IRS and state tax authorities to avoid duplication and to provide
joint services to taxpayers. Increased federal/state cooperation will reduce the need
for employers and taxpayers to provide the same information to both federal and
state tax authorities and will reduce the cost of overall tax administration. An ex-
ample is a current test with seven states that allows taxpayers to file electronically
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both federal and state income tax returns with the IRS. In South Carolina, one of
the test states, we have already received 110,000 electronically filed state returns,
this filing season. Once filed, state information is given to the state tax agency and
federal tax information is processed by IRS. We are working with the states and
the Social Security Administration to develop a Single Wage Reporting Program
under which employers would file just one annual wage document for both Federal
and state tax purposes. To expand these and other joint projects, we urge Congress
to enact the enabling provision currently in the Simplification bill (S. 1394) which
would permit the IRS and the states to enter into reimbursable agreements to fur-
ther joint tax administration.

(7) Tat Systents Modernization: One of our most comprehensive burden reduction
efforts involves the complete redesign of our tax administration systems. This effort
puts particular emphasis on providing more timely information and services for tax-
payers while providing greater protections for privacy and security. Once fully im.
plemented, the modernized systems will reduce errors in case processing, reduce
multiple contacts to resolve issues, and increase the IRS' ability to offer one-stop
service. We expect that over the next 15 years, Tax Systems Modernization will save
taxpayers more than 1.1 billion hours and $5.9 billion in out-of-pocket expenses that
they would otherwise spend in meeting their tax obligations.

One example of a Tax Systems Modernization project that we have implemented
is Corporate Files On-Line {CFOL. This project provides faster and easier ver-
ification of taxpayer identity information and permits immediate correction of name
and address errors. This improves our service to taxpayers by reducing follow-up
contacts, additional taxpayer inquiries, and notices issued.

(8) Information Returns: A senior executive has beep appointed to oversee and co-
ordinate IRS's multi-functional Information Returns Program. This provides a focal
point within IRS for improving the quality of the information gathered, notices is-
sued, and assistance provided in the matching of information documents with tax
returns. Present efforts have resulted in the establishment of a new centralized call
site at our Martinsburg Computing Center dedicated to providing assistance to fi-
nancial institutions another filers of information returns. In addition, an Advisory
Committee of external stakeholders has been formed to offer constructive observa-
tions on IRS' Information Returns Program.

(9) Collection Initiatives: The Collection function has a number of burden reduc-
tion initiatives underway. One example is the Installment Agreement program which
is being changed to make it more accessible to taxpayers who indicate to us that
they are table to pay their taxes on time. Revised procedures allow several func-
tions to immediately grant requests for installment agreements. Moreover, as soon
as we have an indication that a taxpayer's estimated tax payments may be falling
behind, we have a system that reminds them to file and, if they are unable to make
full payment, to pay the liability through an installment agreement. Procedures are
alsobeing revisedto permit reinstatement of installment agreements in cert ain cir-
cuistances to ensure the consistent treatment of taxpayers.

Another example is the Offer-in-Compromise program which is being revised to
make it a more useful tool for collecting delinquent taxes and placing taxpayers on
the road to voluntary compliance. Forms are being simplified or eliminated, proce-
dures streanuilned, investigations simplified, and reporting requirements reduced.
We anticipate that offers-in-compromise will become a more effective and widely
used collection tool, allowing taxpayers to resolve their tax difficulties more reason-
ably and quickly.

(10) Taxrpayer Senice: In addition to the one-stop service initiative previously
mentioned, for the past several years, IRS has devoted additional resources and
management attention to providing improved service to taxpayers. The accuracy
rate of our telephone assistors has been raised to 86 percent and we are working
to improve upon that rate. Each correct response provided to taxpayers serves to
reduce their frustration and, to the extent that these correct answers are reflected
on their returns to reduce the burden of additional contacts with the IRS.

(11) Ethics: We have been engaged in an effort to enhance and renew ethical
awareness among our employees and in our relationships with taxpayers, practition-
ers and other customers. This effort began with the adoption of a set of ethical prin-
ciples as baseline expectations and values of the IRS. These principles were incor-
porated into a managerial training program which was given to all managers during
1991. Beginning this year, the training program will be provided to all employees
utilizing job-specific case studies. Specific discussions will identify issues of fairness
and honesty bi the day to day operations of revenue agents, revenue officers, and
other public contact personnel, and will focus on how we treat taxpayers as an ethi-
cal issue. While the emphasis of the training is on individual ethics, we believe it

54-659 - 92 - 7
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will also increase our overall sensitivity to organization-wide ethical issues we face
as an agency.

(12) Diversity: As the first woman Commissioner of Internal Revenue, I bring a
personal perspective and commitment to our goal of creating an environment in
which the IRS is strengthened by a diverse workforce-a workforce that is sensitive
to procedures and policies that may create burdens for particular taxpayer groups.
For example multilingual employees may be more sensitive to the needs of non-
English speaking communities; handicapped employees may find better ways we can
help handicapped people deal with the tax administration system; employees who
grew up in areas where their parents worked from "sun up to sun down" understand
he diffculties of coming in for an audit. I believe our emphasis on recruiting and

retaining a highly qualified diverse workforce is one of the best ways we can assure
that the needs and rights o? all our customers are met.

III. TAXPAYER RIGHTS LEGISLATION

A. 1988 Taxpayer Bill of Rights. Turning to tax legislation it is appropriate to
determine first whether the previous Taxpayer Bill of Rights legislation was prop-
erly implemented. As you know, Mr. Chairman, the GAO issued a report in Decem-
ber, 1991, entitled "ILLS' Implementation of the 1988 Taxpayer Bill of Rights." We
are pleased with the report's very positive findings concerning our efforts. GAOfound that our implementation of all twenty-one provisions had been completed and
was successful. GAO also made a few recommendations for improving aspects of our
current programs that we fully agree with and are adopting. We appreciate GAO's
work in reviewing our efforts to implement this legislation.

B. Simplification Legislation. This brings us to the subject of currently proposed
legislation. Mr. Chairman, I am convinced that for most taxpayers, tax sim-
plification is the number one legislative priority. If we really want to protect the
rights of our taxpayers, we will simplify our tax rules. Literally millions of small
businesses and tens of millions of individuals would benefit from tax simplification
legislation introduced last Spring. I am con'i~nced that these efforts would also im-
prove voluntary compliance with our tax laws. In my opinion, and in the opinion
of other tax professionals, the single best legislation that could be passed to protect
the rights of taxpayers is the Simplification bill now under consideration by the
Congress. Taxpayers are pleading for simpler rules. Many of these taxpayers would
never be faced with the problems we are discussing today if they hadfully under-
stood the tax laws when they filed their returns. The most important thing you and
your colleagues could do to protect the rights of taxpayers is to push for the prompt
enactment of the tax simplification proposals now under consideration by Congress.

IV. LEGISLATIVE MANDATES MAY BE COUNTERPRODUCTIVE

Mr. Chairman, I am encouraged by the many initiatives that the IRS already has
underway to reduce burden on taxpayers and to ensure that the laws are adminis-
tered fairly. I am not convinced that some of the legislation under consideration
here today would help taxpayers. Although some provisions included in this bill
would be helpful, there are other provisions that would undermine our tax adminis-
tration system. Still other provisions would not achieve their intended purpose. In
particular I refer to the provision that would make the Taxpayer Ombudsman posi-
tion a political appointee. There is no evidence that a political appointee would be
more eective, and there is substantial reason to doubt the wisdom of politicizing
this function. Almost all of the testimony heard by this Comnmittee and others has
attested to the fact that the Office of the Taxpayer Ombudsman is effective as it
is currently structured. There is substantial reason, confirmed by those schooled in
organizational theory, to believe that the new rules mandated by the proposed legis-
lation could decrease the effectiveness of the Taxpayer Ombudsman's office. We be-
lieve most of the Committee's objectives for reporting by the Taxpayer Ombudsman
could be met through oversight.

The statutory fixes we are considering today are, almost without exception, de-
signed to help taxpayers who have not paid the correct amount of tax when they
filed their returns. A quick review shows that we are talking about installment
agreements, liens, abating interest, and other provisions designed to help taxpayers
who have not or cannot pay their liabilities when due. In saying this, I do not want
to discount the importance of laws which help taxpayers meet their tax obligations
and which assure that they pay only the correct amount due. Such rules are essen-
tial and it is absolutely imperative that we correctly administer those laws.

However, we would urge the -Subcommittee to exercise caution in statutorily
mandating procedural rules. Such legislation may encourage increased litigation, in-
crease our administrative costs, and increase accounts receivable by delaying re-
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ceipta, aid otherwise lose revenue, These increased costs are ultimately borne by
all taxpayers. For this reason, we urge the Subcommittee to assess the impact on
all taxpayers before enacting any statutory remedies to problems encountered by a
few taxpayers.

Two other examples that are of particular concern are the proposed changes to
the rules governing the collection of trust fund taxes and the proposal that would
shift the burden of proof in civil tax matters. We have to be very careful when
changing rules that govern responsibility for withholding and payng over trust fund
taxes to the government. These taxes account for about $800 billion of the $1.1 tril-
lion collected each year. At least 40 percent of our accounts receivable inventory
stems from failures by responsible officers to meet these obligations.

Similarly, I am very concerned that civil tax enforcement would come to a screech-
ing halt if we shift the burden of proof to the government. IRS research indicatesthat about $61 billion of the $94 billion individual income tax gap is from under-
stated and unreported income. The Information Returns Program which matches in-
formation from third party payers with information reported by taxpayers on their
returns is the primary means we have of discovering unreported income. Last year

2 this program uncovered more than $20 billion in unreported income. We believe that
the statutory changes under Consideration here would jeopardize the matching pro-
gram and very soon erode the entire system of voluntary compliance.

It is also essential to keep in mind the size and scope of IRS' workload. Statutorily
mandated procedures must be appropriate for across-the-board application, as IRS-
p rocesses 200 million tax returns, one billion information returns, and collects a tril-
ion dollars each year. This country cannot afford to tinker with long-standing proce-

dural rules governing these processes without knowing the impact on tax adminis-
tration as a whole. In this regard, we are seriously concerned about several of the
provisions under consideration today. Some of the provisions may help a few tax-
payers but could generate millions of dollars in costs for all other taxpayers. For
this reason, I would urge the Subcommittee to work closely with IRS and the De-
partment to draft provisions that promote the long-term well being of tax adminis-
tration for all taxpayers.

Other than complexity, with some notable exceptions, most of the problems faced
by taxpayers are not statutory in nature. Our efforts to reduce taxpayer burden in-
dicate that most of the impedimenta to reducing burden are procedural or systemic.
The most effective way Congress can assure that these procedures are changed mid
that improved systems are installed is through continued support and oversight.
The review IRS conducted of its policies and procedures as a result of consideration
of new Taxpayer Bill of Rights legislation was very beneficial and exposed proce-
dural weaknesses that we will correct.

V. LEGISLATIVE PROPOSALS TO REDUCE BURDEN

In reviewing procedures and problems faced by taxpayers, we identified a few
changes that require legislation. These statutory changes are needed to implement
new procedures, including several recommended by the Taxpayer Ombudsman, and
have been concurred in by the Administration. Many are included in the bill under
discussion today. Most of theseproposals amend statutory rules that are procedural
in nature. Some of these procedures are long-standhig provisions that work well in
the main, but need small exceptions to permit discretionary actions that would help
taxpayers. Others are changes that will go a long way in increasing fairness and
reducing taxpayer frustration. These proposals are as follows:

* Extend the Interest-Free Period
Currently, when the IRS sends a first notice to a taxpayer asking for payment.

the statute provides a 10-day interest-free period. If a taxpayer needs to consult his
tax preparer or accountant, it is virtually impossible to remit timely payment within
the 10-day period. As a result IRS music recompute interest and send taxpayers an-
other notice which requires another response from the taxpayer. This needlessly
leaves taxpayers frustrated and angry with the tax system and the Gover,Lment. We
therefore recommend extending this 10-day period to 21 days for taxpayers with a
total Federal tax liability on the first notice of $100,000 or less.

* Permit Change in Filing Status Without Full Payment
There is a quirk in current law that precludes married taxpayers who initially file

separate returns from amending their tax returns to file jointly udess they 'filly
pay the amount of tax due on the joint return. The current law is unfair to those
wh o could get a lower tax by filing jointly when they have not been able to pay the
full amount owed on their separate return by the filing deadline. In such cir-
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cunistances, IRS encourages taxpayers to file a return by the due date and either
pay the tax as soon as possible or enter into an installment agreement.

However, married taxpayers who file separate returns and subsequently deter-
mine that their tax liability would have been less if they had filed a joint return
are precluded from reducing their tax liability if they are unable to pay the entire
amount before the expiration of the three-year period for making the election to
change their filing status. These taxpayers are stuck with paying the higher amount
over the next seven years. Our proposal will eliminate this situation by allowing
taxpayers to change their filing status without the requirement for full payment.
* Withdrawual ofNtice of Tax Lien

A notice of tax lien provides public notice that a taxpayer owes the Government
money. However, once filed, existing law provides that it cannot be released until
a taxpayer's full debt is settled. Often, the public filing of a notice of lien adversely
affects a taxpayer'S ability to borrow funds or enter into other financial relation.
ships with suppliers and other creditors because credit bureaus routinely search lien
records. As such, it may impose an unintended and counterproductive result that
undermines the taxpayer's ability to pay. Accordingly, we proposed that IRS be
given the discretionary authority to withdraw a notice of lien before a debt is fully
paid if it is determined that withdrawal of the notice will serve the best interests
of tax administration,

Sleturn of L.eied. Upon Proeeds
Under current law, there are situations when we cannot return levied-upon

amounts even when we believe it i9 equitable and in the best interest of the Govern-
tuent to do so. We have recommended that the statute be amended to make it clear
that IRS has the authority to return these amounts.

O 0fferslin. Compromise
This program should 've taxpayers with severe financial hardships the ability to

compromise their liabilities and get on with their affairs. At the saone time, it
should help the I1s maximize the collection of revenue. As part of this effort, we
believe the current, law governing offers-in-compromise should be amended. At
present, the names of taxpayers whose tax debts are compromised as well as the
amount of tax owed and the amount accepted by the Government are subject to pub.
lic disclosure. In addition, an offer-in-compromise involving liabilities of over $600
can only be accepted if the reasons for the acceptance are documented in detail and
supported by an opinion of the Chief Counsel. We believe that these provisions have
a culling effect on the use of offers-in-compromise and that they should be repealed.
* Extend the 45.Day linterest.-Free Period to Other Types of Ta.tes

When a taxpayer applies for a refund of income tax previously paid on an original
income tax return, the Government is permitted 46-days to process the return and
send a refund check without paying interest. However, there is no similar Interest-
free period for other types of taxes. This treatment results in taxpayers receiving
interest on some overpayments of tax, but not others. This proposal would provide
a 45.day interest-free )eriod for processing all types of tax returns.

I should note that three of these six proposals were recommended by the Tax.
payer (hnbudsman. The Treasury's Office of-Tax Analysis estimates that, in the ag-
gregate, these proposals will raise about $12.3 million over a five-year period. As
such they are consistent with the Budget Sunmit Agreement and the Administra-
tion policy regarding revenue neutrality. We believe that the modest net revenue
gain should be used to firnd the simplification proposals included in 6.1394 now
under consideration by the full Committee.

V. CONCLUSION

Mr. Chairman, I have not commented on each of the provisions in your bill in my
oral statement today because we received the statutory language Iess than forty-
eight hours ago. We'have attached comments to my written testimony that indicates
our position on each of your proposals. Based on the information currently available
to us, we support some of the provisions and oppose others. Most of our" opposition
stens from an analysis of similar provisions which we have determined would be
very costly to all taxpayers if enacted. These costs are incurred whenever incentives
to current payment are removed, when procedural rules encourage tuieceasary liti-
gation, and when the Government is required by statute to incur needless admiinis-
trative costs. If we are not careful, the Taxpayer Bill of Rights will be just one more
bill that taxpayers have to pay. I hope that ye can work together to rind workable
solutions to any taxpayer problems you have identified. In the long run, we believe
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that support for, and oversight of, our efforts to modernize the tax system, improve
compliance, and reduce taxpayer burden will transform tax administration for all
taxpayers over the next decade, The best way we can protect taxpayer rights is to
deliver on this promise.

Congress is essential to the success of these efforts. In terms of priorities:
* Keep us focused; provide vigorous and ongoing oversight of our progress in
the five initiatives.
# Provide adequate funding for Tax Systems Modernization.
o From the standpoint or tax administration and taxpayer rights, tax sim.
plification must be the number one legislative priority.

We must be realistic, pragmatic and focused in our efforts. If we concentrate our
time, energy, and resources on what matters most, we will deliver on our promise
to the American public.

Mr. Chairman, we invite you and the American people to give us your ideas on
Compliance 2000 projects to help taxpayers comply with our tax laws. Join with us
in a new partnership dedicated to proceeding in a spirit of cooperation to make the
system work better for all of our citizens. Together we have the opportunity to
transform the system. Let ts seize that opportunity.
Attachment.
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IRS COMMENTS
TAXPAYER BILL OF RIGHTS II

SENATOR PRYORS BILL (UNNUMBERED)

ESTABLISHMENT OF ,TWAYER ADVCATE (IREC 7802)

(Bill Section 101)

Provision Sumary

1. Establishes the position of Taxpayer Advocate, to be
appointed by the President and confirmed by the U.S. Senate.

2. Requires several annual reports by the Advocate to the tax
writing committees, including 20 taxpayer problems.

3. Requires the IRS to establish procedures to provide a formal
response to all recommendations submitted by the Taxpayer
Advocate.

IRS Procedure

1. The Taxpayer Ombudsman is a career civil service executive
recommended by the Executive Resources Board of the IRS and
selected by the Commissioner. The incumbent is subject to the
Hatch Act and the IRS Rules of Conduct. The incumbent is an
Assistant to the Commissioner and reports directly to the Deputy
Commissioner and the Commissioner.

2. An annual report to the Congress on taxpayer services is
required by section 6235 of P.L. 100-647 (TAMRA). The report is
prepared jointly by the Taxpayer Ombudsman and the Assistant
Commissioner (Taxpayer Services).

3. A tracking system to ensure format responses to
recommendations made by the Taxpayer Ombudsman is being
instituted. The Taxpayer Ombudsman would be happy to report such
recommendations and the Agency's responses to the Congress.

IRS Position

1. Recent congressional testimony, comments from-practitioners
and taxpayers and GAO reports indicate that the Taxpayer
Ombudsman and Problem Resolution function are working well. A
primary reason for this success is that the IRS organization
supports both the office and the role of the Ombudsman as
currently structured. To be successful, the Ombudsman must
understand how the organization works and how to deal within the
organization to overcome problems and correct errors. The IRS
has been able to select individuals who have the talent and
interest necessary to help taxpayers deal with the difficult tax
rules and procedures and who also have the knowledge and skills
required to competitively advance within the organization. A
political appointee, who lacks an IRS background, is
unfamiliar with IRS operations, and has no day-to-day working
relationship with IRS officials may be less effective in getting
results for taxpayers.
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The Taxpayer Ombudsman must, when necessary, become
personally involved in individual taxpayer cases and has
statutory authority to order operating officials to cease an
action that directly impacts on the administration of the tax
laws. This bill would enlarge these authorities and would offer
many opportunities to a political appointee to take actions that
could be perceived as being politically motivated or favoring
certain taxpayers. This could be damaging to tax administration
and is a primary reason that the Congress, in the early 1950s,
limited the number of Presidential appointees in the IRS to one -
the Commissioner.

2. As noted, the statute already requires the Taxpayer
Ombudsman and the Assistant Commissioner Taxpayer Services to
report annually to the Congress on the quality of services to
taxpayers, on problems faced by taxpayers, and on the IRS'
accomplishments in improving services to taxpayers.

3. We do not believe that legislation is required tooinstitute a
procedure for responses to the Ombudsman's recommendations. The
Ombudsman has been asked by the Commissioner to track actions on
such proposals and report the progress on them to the
Commissioner. A copy of this report can be provided to the
Committee.

EXPAND TAXPAYER ASSISTANCE QRDER (TAQ) AUTHORITY (IRC 7811)

(Bill Section 102)

Provision Summar

The qualifier "significant" is removed from the phrase
"significant hardship." TAO authority is expanded to allow for
the taking of affirmative actions, i.e., requiring something to
be done, as well as the current authority to stop any IRS action.
A TAO may be modified or rescinded only by the Taxpayer Advocate
or the Commissioner.

IRS Procedure

IRS procedures implementing the authority to issue Taxpayer
Assistance Orders currently give the Ombudsman authority to
expedite refunds, to effect audit reconsiderations and to
expedite determinations in areas of hardships.

Also, relief from IRS actions is often granted even when
taxpayers have not indicated a hardship has or will occur as a
consequence of the action(s) taken.

Current law provides that a TAO may be modified or rescinded
by the Ombudsman, a district director, a service center director,
a compliance center director, a regional director of appeals, or
any superior of such person.

IRS position

The summary of this provision provides that the word
'significant' is to be removed as a qualifier of 'hardship'
because the present law permi s the Ombudsman to correct
situations but not to prevent harm. The premise of the change is
incorrect. The current law provides that a TAO can be issued
where the taxpayer "is suffering or about to suffer significant
hardship" [emphasis added]. We believe that it is appropriate to
retain the standard of significant hardship in order to provide
both taxpayers and the IRS some means of distinguishing the
critical cases.
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It is true that current law does not specifically permitproactive steps to relieve hardships. However, these actions tohelp taxpayers are permitted administratively, Procedures alsoprovide for relief in emergency refund cases, as well as fasterthan routine decisions that are needed to avoid a seriouseconomic hardship, e.g., tax exemption applications, accounting
period changes, etc.

The proposal would also limit the authority to modify orrescind Taxpayer Assistance Orders to the Taxpayer Advocate orthe IRS Commissioner. Because of our decentralized organization,we believe the current delegation of authority works better thanthat proposed by the bill. Currently, if a district or servicecenter director does not agree with the local Problem ResolutionOffice on the issuance of a Taxpayer Assistance Order, thatdisagreement is referred to the Taxpayer Ombudsman who, in turn,could only be overturned by the Commissioner. To date, there hasbeen no such disagreement or need for referral. In addition, inmost cases where taxpayers have received the relief theyrequested, a TAO was not required. If this proposal is enacted,employees in 63 IRS districts and 11 service and compliancecenters would have to request reviews of TAOs by the TaxpayerAdvocate or the Commissioner. This could place a major timeburden on the Taxpayer Advocate and could considerably slow downthe process of helping taxpayers, since it would take longer togather the information needed to make such decisions and ship itto the National Office for the Taxpayer Advocate's r9view.
It is unclear what is intended by granting the TaxpayerAdvocate authority to "abate assessments" and "grant refundrequests." While Problem Resolution Officers currently have theauthority to abate certain penalties and to authorize manualrefunds, it appears this proposal may include abating theunderlying tax liability and granting refunds not allowed bystatute. Under this provision, the Taxpayer Advocate wouldapparently have expanded authority to require any action. Wewould oppose such authority.

TAXPAYER'S RIGHT TO INSTALLMENT AGREEMENT (IRC 6159)

(Bill Section 201)
Provision summary

An individual taxpayer has the right to an installmentagreement if the taxpayer has not been delinquent in the pastthree years and the liability is under $10,000. The provision islimited to Form 1040 taxes.
IRS Position

In FY 1991, the TRS entered into installment agreements with1.1 million taxpayers. Generally, IRS will grant an installmentagreement if it is determined that the taxpayer cannotimmediately pay the liability. Under the proposal, nonpayment oftaxes is permitted even if the taxpayer has the ability to pay.This statute, coupled with the proposal to suspend ay failure-to-pay penalty would encourage taxpayers to make businessdecisions to defer paying their taxes in order to use the moneyfor purchases, investments, etc. If interest is the only cost oflate payment, taxpayers will eventually adjust their withholdingand estimated tax payments thereby using the government as alender of first resort.
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NOTIFICATIONOF RPABONBFOITERMINATIOH IRC 6152)
(Bill Section 202)

Provision SAumary

Requires the IRS to notify taxpayers 30 days before
canceling installment agreements, except in jeopardy situations,
and to include an explanation as to why such action is being
taken.

IRSPraedure

A recent GAO report (IRS' Zmplementation of the 1988
Taxpayer Bill of Ri hts, 12-91) reviewed the IRS' procedures for
administering installment agreements. The Report included the
following findings and recommendations:

1. All current installment agreements signed by taxpayers put
them on notice that these agreements will be canceled if they
fail to make timely payment or if their check is dishonored, or
if they incur a new tax liability.

2. IRS service center procedures call for notifying taxpayers
that their installment agreement is being canceled. Such notice
gives the reason for cancellation. However IRS district offices
do not give taxpayers notice prior to cancellation of installment
agreements.

3. GAO recommends that all IRS offices should provide notice
prior to cancellation.

The IRS agreed with GAO that we should uniformly provide
notice to taxpayers prior to cancellation of installment
agreements except in cases of jeopardy. We also agreed to revise
the installment agreement default notice to specify the reason
for the default. We are in the process of fully implementing
these changes.

IRAeSPolion=

We believe the statutory provision is unnecessary in view of
the procedures that will soon be implemented in all offices.

As stated above, we have revised the default notice to state
the particular reason for cancellation before canceling an
installment agreement. There are three specific reasons for
canceling an agreement: dishonored checks, insufficient payment
and failure to timely pay a new tax liability. All offices will
mail notices to the taxpayer at least 30 days before an agreement
is canceled, except in jeopardy situations.

ADMINISTRATIVE EVIENOF DENIAL OF REQUEST FOR.
OR TERMINATION OF. INSTALLMENT AGREEMENT (IRC 61&9)

(Bill Section 203)

ProvisionSummarY

IRS must establish procedures for an administrative review
of terminations or denials of requests for installment
agreements.

IRS Procedure

Taxpayers currently have the right to appeal the denial of
their request for an installment agreement to the group manager
and higher level managers, including the district director.
During 1992, we are testing an appeal process for various



collection actions, including installment agreements, that will
permit taxpayers to appeal these collection actions to Appeals
personnel.

If the taxpayer does not want to discuss this with the group
manager, or higher level manager, or, having had the discussion
still disagrees, the taxpayer has the right to discuss the matter
with a member of the Ombudsman's staff.

IRS Position

We are in the process of implementing a one-year test
program that will allow us to determine the feasibility and cost
of an appeals process for all Collection enforcement actions.
The costs measured will include the effect on accounts receivable
and revenue from delayed payments as well as the costs of
administering the program. In view of this test program, we urge
the Congress to delay enactment of a statutory provision until we
can analyze the results of the program. A statutory provision
which requires a stay in collection pending appeals could cause
the government to incur increased costs and result in substantial
delays in revenue receipts. In light of the current $100 billion
accounts receivable inventory, we want to fully test any program
that may substantially delay or otherwise negatively affect
revenue receipts in any way.

FAILURE TO PAY PENALTY SUSPENDED (IRC 6651)

(Bill Section 204)

provision SuMMary

Prevents the IRS from imposing the "failure to pay" penalty
on taxpayers during the period in which an installment agreement
is in effect.

IRS Progedure

The failure to pay penalty is currently 0.5 percent per
month of the amount of tax, up to a maximum of 25 percent. The
penalty increases to one percent after final notice unless the
taxpayer has negotiated an installment agreement prior to final
notice. In such case, the penalty continues at 0.5 percent until
the cap of 25 percent is reached.

IRS position

We know that taxpayers are often offended at having to pay a
penalty even though they are complying with all the terms of an
installment agreement. At the same time, we do not want to
change the statute to eliminate the incentive to pay timely. For
this reason, while it may be appropriate to suspend the failure
to pay penalty during the period a taxpayer is making timely
installment payments, we are concerned that some taxpayers may
consider it advantageous to file returns without payment since
the only cost would be an interest charge. There may be some way
to cap the failure to pay penalty or to otherwise revise this
proposal to encourage taxpayers who cannot pay when they file
their returns to promptly enter into installment agreements
without encouraging those who are able to pay to take advantage
of the provision.

EXPANSIONOF AUTHORITY TO ABATE INTEREST (IRC 6404)

(Bill Section 301)

ProvislionSummary

The IRS m st abate or refund interest for unreasonable IRS
errors and delays.
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IRS Proce4ure

IRC 6404(e)(1) provides the IRS with the authority to abate
interest on any deficiency in cases where the interest is
"attributable in whole or in part to an error or delay by an
officer or employee of the IRS (acting in his official capacity)
in performing a ministerial act."

A ministerial act is defined as a procedural or mechanical
act that does not involve the exercise of judgement 9r discretion
and occurs during the processing of a taxpayer's case. During
FY 1991, about 20 percent of the 5,000 requests for abatement
qualified in whole, or in part, for abatement.

IRSPonition

Expansion of this provision seriously erodes the long-
standing principle that interest is a charge for the use of
money. Further, the term unreasonable delay is so imprecise as
to leave open to question almost all IRS action. By providing
for the justiciability of abatement of interest claims, taxpayers
would routinely challenge interest assessments. Representatives
and taxpayers would have an obligation to their clients to
routinely request such abatements thereby substantially
increasing the costs of the government.

We believe, however, that the IRS should strengthen its
procedures to timely close examinations, once initiated, and to
take every appropriate action to expedite case processing. We
believe our new emphasis on reducing taxpayer burden by
increasing the currency of all cases will ultimately be more
effective and less costly to the government than a statutory
change to abate interest. These objectives are incorporated in
our strategic plan and our annual business plan. Each office is
measured on their progress toward achieving these objectives.

EXTENSION OF INTEREST-FREE PERIOD FOR REMITTING TAX (IRC 601)
(Bill Section 302)

Provision Summary

This proposal would extend the interest-free period for
payment of tax liability from the current 10 days to 21 days
after the first notice for total tax liabilities less than
$100,000.

IRS Procedure

The IRS makes every attempt to maximize the number of days a
taxpayer has to respond to these notices by mailing the notices
as early as possible and by allowing a grace period for timely
receipt. Even so, taxpayers are frustrated by these notices
because they do not receive the notice in time to find and review
their records, consult with their accountant and makes timely
payment within the statutory 10 day period specified on the
notice. If the payment is not received and credited within a
specified number of days, another notice is sent requesting an
additional payment of penalty and interest. This results in more
processing time and costs, additional taxpayer contact, and more
handling of manually processed cases. Additionally, collection
costs increase as a result of taxpayers who dispute the
assessment for additional interest because they feel it is
unfair. Extending the time period for payment would eliminate
these costs for taxpayers who are trying to comply, by allowing
them sufficient time to respond to the notice.
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The IRS supports extending the interest-free period from 10
days to 21 days.

EQUALIZATION OF INTEREST RATES (IR C621)

(Bill section 303)
Provision Summary

The government and taxpayers would pay the same interest
rate. Both rates would be the Federal short-term interest rate
plus three percentage points.

IRS Procedure

IRS procedures reflect the current statute, i.e., the
government pays the Federal short-term rate plus two percentage
points on overpayments and the government charges the Federal
short-term rate plus three percentage points on underpayments.

ISOto

While variable rates increase the complexity of
computations, the current statute reflects the business standard
of charging a higher rate for customer borrowing.

SEPARATE DEFICIENCY NOTICES IN CERTAIN CASES(IRC 6212)

(Bill Section 401)

Provision Summary

This provision would require the IRS to send duplicate
notices of deficiency to the address of the most recent taxable
year for which the IRS has data on such spouses who do not file
jointly.

IRS Procedure

IRS procedures reflect the current statute, IRC 6212(b)(2),
which states that when the IRS has been notified that separate
residences have been established, then a duplicate of the joint
notice of deficiency shall be sent by certified or registered
mail to each spouse at such spouse's last known address.
IRS Eosition

The current statute already requires duplicate notices when
the IRS is notified of separate addresses. However, we do not
believe it is currently possible for IRS to search its files each
time it issues a deficiency notice for a joint return to
determine whether each spouse has subsequently filed a separate
return with a new address but we will study the matter further.
We agree that the IRS should take measures to assure that current
procedures are being followed. We believe that our notification
procedures will be more effective once our tax systems are fully
modernized to permit automatic tracking of master file changes in
address of both the primary and secondary accounts.

DISCLOSURE OF COLLECTION ACTIVITIES (IRC 6103

(Bill Section 402)

Provision Summary

Upon written request by one spouse, the IRS must inform such
spouse as to whether the IRS is making any attempt to collect the
tax liability from the other spouse; the general nature of such
collection activity; and, the amount collected.



199

IRS Procedure

The IRS currently has the authority to disclose return
information to either spouse under IRC 6103(e)(1)(B) and
6103(e)(7). Under IRC 6103(e)(7), the IRS may withhold such
information if it determines that disclosure would seriously
impair Federal tax administration.

IRS Position

Although we believe such disclosure is already authorized
under current law, this change will clarify that such authority
is specifically permitted in cases relating to divorced spouses.
We have also asked Internal Audit to review our procedures and
practices to assure that they are adequate and are being followed
appropriately.

ILING JOITREUMWITHOUTMINGFULPAYMENT

(Bill Section 403)

ProvisionSummary

Repeals the provision that requires full payment of tax
liabilities as a precondition to taxpayers switching from
married-filing-separate status to married-filing-joint status.

IRS Procedure

IRS procedures reflect the current statute. IRC 6013
requires that when taxpayers file amended returns to change the
filing status to joint from separate, any balance due on the
amended joint return must be paid in full before the jointly
filed return is accepted.

IRS Ptosition

This ii an IRS proposal. It will permit the IRS to assess
married taxpayers the lower joint tax liability.

REPRESENTATION OF ABSENT SPOUSE

(Bill Section 404)

ProvisionSuMMar

In the case of divorced or separated spouses, the absent
spouse's signature is required to acknowledge whether the other
spouse may or may not represent the other spouse in an audit.

IRS Procedure

Currently, there is no procedure to require the IRS to
request authorization from an absent spouse allowing the other
spouse to represent them in an audit situation. However, current
procedures do allow each spouse an opportunity for a separate
appeal of the statutory Notice of Deficiency.

IRS Eosition .

We are unable to determine the intent of the provision from
the draft language of the bill. However, we do not believe the
provision, as drafted, would provide any protection for either
spouse since IRS would be compelled to issue a Statutory Notice
of Deficiency without the benefit of a face-to-face examination
conference with either spouse. It would not be possible to defer
assessment until we achieved agreement from both spouses.
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NOTICE OP PROPOSED DEFICI&C¥ (NEW IRC 621A)
(Bill Section 501)

ProvisonsuMary

This provision will require the IRS to issue a notice of
proposed deficiency (30-Day Letter), thereby permitting
administrative appeal rights. If there are less than six-months
left on the statute of limitations, then the taxpayer shall have
the option to extend the statute of limitation so the IRS can
issue a notice of proposed deficiency. The notice requirement
will not apply in jeopardy assessment situations.

IRS Procedgrg

Once a Statutory Notice of Deficiency (90 day letter) has
been issued, taxpayers can petition to the tax court or pay the
deficiency and petition to the District Court. Thesp cases are
generally also routed through Appeals before they are docketed
unless taxpayers choose not to.

IRS Posltien

The IRS normally uses a 30-day notice of proposed deficiency
to help the taxpayer and the IRS work out any misunderstandings
before a formal Statutory Notice of Deficiency (90-day letter) is
issued. Taxpayers can use this 30-day letter to agree and pay
the liability, or to appeal the proposed deficiency. The 30-day
notice is nqt normally provided when the statute of limitations
would expire before we could issue a Statutory Notice. Current
procedures are effective because the requirement is informal.
The statute mandates all of the statutory protections that are
currently accorded Statutory Notices of Deficiency, i.e. the
requirement to send notices by certified mail, etc. This would
substantially add to the cost of our examinations. It would
greatly add to the cost of the document - matching program. A
process that now works well on an informal basis would encumber
the system were it made mandatory.

MODIFICATIONS TO LIEN ANDLEVY PROVISIONS (IRC 6323)
(Bill Section 502)

Provision Summary

1. Allows IRS to withdraw liens when:
a. the filing of the notice was premature or not in
accordance with procedures;
b. the taxpayer had entered into an installment
agreement;
c. withdrawal of the lien would facilitate collection;
or
d. withdrawal would be in the best interest of the
taxpayer and the government.

2. Requires the IRS to notify credit reporting agencies that
the notice of lien has been withdrawn.

3. IRS must return levied upon property in the above four
situations.

4. This provision increases the levy exemption amounts of
$1,500 for personal property and of $1,100 for equipment

and property for a trade, business, or profession to the
present indexed amounts.
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1. As proposed in our testimony, IRS believes the statute should
be amended to give us the statutory authority to withdraw a
notice of federal lien in certain circumstances. For example, if
we agree with the taxpayer not to file notice of such lien as
long as he is making timely payment, we believe we should be able
to withdraw notice if, as a result of administrative error, the
notice is inadvertently filed. Just as a financial institution
assures their loans by putting a lien on property, the government
must be able to protect its rights to other assets of the
taxpayer in cases of default.

2. We oppose the provision that requires IRS to contact credit
bureaus. Instead, we recommend that the IRS, upon written
request by a taxpayer, provide the tapaygr with copies of the
withdrawal notice for forwarding to any credit bureau the
taxpayer deems appropriate. This is the procedure currently
followed when releasing an erroneously filed lien.

3. We have proposed that IRS be given the authority to return
levied upon property in three situations: first, where a
financial institution does not hold levied upon money for 21-days
after being served with a levy; second, where a jeopardy levy is
made and it is subsequently determined that there was no jeopardy
situation; third, if an installment agreement is entered into
and, in violation of the agreement, a levy is made. We suggest
the provision be limited to these situations.

4. The current exemption amounts are $1,650 for personal property
and $1,100 for equipment and property for a trade, business, or
profession (IRC section 6334). Increasing these amounts is a
revenue issue. Therefore, IRS has no position.

OFFERS-IN-COMPROMISE (IRc 7=22)

(Bill Section 503)

ProvisionSummary

If an assessment is less than $50,000, an opinion of the
Chief Counsel is not needed. However, IRS would be requested to
quality review these offers. Also, accepted offers of less than
$50,000 would not be subject to public disclosure.

IRS Procedure

Current procedures require a General Counsel opinion to be
filed in the Office of the Secretary of the Treasury before
acceptance of an offer in compromise if the balance of the unpaid
amount of tax assessed is greater than $500. This opinion must
include the amount of tax assessed; the amount of interest,
additional amount, addition to the tax, or assessablq penalty
imposed by law on the person against whom the tax is assessed;
and the amount actually paid in accordance with the terms of the
compromise.

IRS.Position

We support this provision, which is based on an IRS
proposal. The Committee may want to note that it record of
accepted offers-in-compromise be created. Although it should not
be publically disclosable, it would continue to be available,
upon request, to GAO or the tax writing committees of Congress
for oversight purposes.
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NOTIC& OF RUMINATION (IRC 7605)
(Bill Section 504)

Provision Summary

This provision would require a written initial notice of an
examination.

IR6 Procdure

The initial notice of an examination is always made by
written notice in the service centers in the form of an inquiry
letter or a notice of proposed deficiency. However, some
districts have preferred to make the initial contact by telephone
in order to work out the time and place of the examination.

We do not oppose this provision. However, we suggest that
this notification requirement be limited to civil tax
examinations. Criminal tax investigations, also covered by IRC
7605, currently must be conducted in accordance with specific,
carefully developed procedures which assure their effectiveness
while preserving a taxpayer's rights.

RECOVERY OF CIVIL DAMAGES (IRC 7433.

(Bill Section 505)

Position Summary

The $100,000 cap for civil damage awards under IRC 7433 is
removed. Also, damages may be awarded for negligent as well as
reckless and intentional actions.

IRS Pos8ition

We oppose substituting a simple negligence statute for the
current reckless or intentional disregard standard. Legislation
authorizing civil actions based on simple negligence will cause
the government, and all taxpayers, to incur substantial
additional cost. Such legislation will encourage taxpayers to
file actions for even the slightest, inadvertent error by an IRS
employee. The sheer number of additional actions will require
the IRS to divert staff and resources to respond to taxpayers'
claims. This, in turn, will hamper the IRS's ability to
administer the tax laws efficiently and expeditiously. In
addition, removing the cap on awards and authorizing actions for
simple negligence will increase both the amount and the number of
awards. The provision invites litigation. In fact, it could
create an obligation for taxpayers' representatives to routinely
ask for damages.

DESIGNATED SUMMONS (IRC SEC...95020)
(Bill Section 506)

Position summary

1. A designated summons, which could result in extending
the statute of limitations, can be issued only if the IRS has not
had at least three years to complete the audit or if the taxpayer
has refused to extend the statute for at least two years.

2. A designated summons cannot be issued unless a "delay
or other action of the taxpayer" prevented the accurate
determination of tax before the end of the limitations period.
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3. A designated summons could not be issued unless the
taxpayer had been given "sufficient time to respond to a written
request for documents" A had "failed substantially to comply"
with the request.

4. IRS must give written notice of intent to issue a
designated summons, indicate reasons why the person failed to
substantially comply with a previous written request, and offer a
right to an interview within 15 days of the notice.

5. Within ten days of the day the summons was issued, the
person to whom the summons was issued would have the ability to
bring suit in district court to terminate the suspension of the
statute by challenging the Service's determination of whether the
taxpayer had sufficient time to respond and had substantially
complied, or to quash or modify the summons.

IRS Pgsition

We oppose the proposal to amend section 6503(k) because it
could once again give an undue advantage to large U.S. and
foreign owned multinational corporations against the service in
significant and complex examinations, such as those involving
section 482.

We believe, as did Congress in 1990, that the rules of
section 6503(k) are necessary, and that the Code currently
provides appropriate safeguards for the large corporations that
potentially could be affected by designated summonses. The
proposal, by affording corporations with the right to an advance
hearing, and requiring the Service to justify its entitlement to
use the designated summons procedure, would effectively restore
to uncooperative taxpayers the ability they had before 1990 to
delay or even evade legitimate document production requests, and
to thereby use the statute of limitations as a weapon against the
Service.

Section 6503(k) can be applied only against corporations.
It was enacted after extensive hearings in 1990 because of
Congress' concern that foreign and U.S. controlled corporations
could easily obstruct IRS examinations by declining to respond
voluntarily to IRS attempts to obtain information. Congress
believed this technique to be particularly damaging to the
Service in complex, factual cases such as those involving
potentially significant intercompany transfer pricing disputes
under section 482. Under prior law, a corporation could deny the
Service the ability to make an accurate evaluation of its tax
return by refusing to voluntarily provide information and by
allowing the statute of limitations to expire.

Concerns about unfair surprise against corporate taxpayers
and abusive use of designated summonses have no basis in the
Service's application of section 6503(k). The Service's
voluntary administrative practice is designed to limit the use of
designated summonses to large, sophisticated corporate taxpayers,
and only after attempts to obtain information voluntarily have
proven unsuccessful. The Service's internal guidelines require
this tool to be employed with restraint, generally ooly with
respect to examinations in the Large Case Program, and only after
informal written document requests have proven unsuccessful.

In addition, the Service's internal guidelines require any
decision to issue a designated summons to be referred to District
Counsel and then to the Deputy Regional Counsel (General
Litigation) prior to issuance, and designated summonses can be
enforced only after review by Chief Counsel functions in the
National Office and by the Department of Justice.
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?HONE NUM=ERS ON INFORMATION RETURNS Ire 6041. 6042. 6044. 6045.

(Bill Section 601)

Provispin Summary

This proposal would require that information returns contain
the payer's name, address, and telephone number.

IRSPrOCdura

There is currently a requirement for payers to include their
name and address on information returns (Forms W-2 and 1099)
furnished to taxpayers. There is, however, no requirement for
the payer to include a telephone number although many do.

MRa Pstigin
We do not oppose this provision. Taxpayers often need to

contact payers regarding information shown on their information
returns in order to resolve questions about the accuracy of such
information provided to the IRS.

CIVIL DAMAGES FO FRAUMULERT INFORMATION RETURNS (IRC7434)

(Bill Section 602)

Provision-Summary

If any person files a false or fraudulent information return
with respect to payments made to another person, the other person
may bring a civil action for damages against the person filing
such return. Damage awards shall be at least $5,000 and damage
actions must be brought within six years from the time the
information return was filed with IRS.

IRS Procedure

The service center document matching program identifies
inconsistencies between the payer's information return and the
payee's tax return. These discrepancies can only be discovered
by contacting taxpayers and payers.

IRS RoitoiD

Occasionally, persons intentionally file false information
returns with the IRS. Since the IRS has no way of knowing if the
information is incorrect until it contacts the payee/taxpayer,
these information returns cause substantial problems for both the
IRS and the taxpayer. There are currently criminal sanctions
that apply to the intentional filing of false information
returns, (IRC 7204 - 06). In addition, state laws may already
provide adequate remedies that can be pursued by payees against'
payers who intentionally file fraudulent information returns. We
oppose this proposal because it would create an unnecessary
federal cause of action.

REASONABLE INVESTICATIONSOFINFORMATIONRETURNSf(IRC62121

(Bill Section 603)

ProvisionSummary

Where a taxpayer asserts a reasonable dispute with respect
to any item of income reported on an information return, the IRS
would have to bear the burden of proof in any deficiency or
refund proceeding absent a showing that IRS conducted a
reasonable investigation of the facts and physically examined the
taxpayer's return.
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IRA kroogedurg

When there is a discrepancy between an information return
and a tax return, the IRS first contacts the taxpayer. If the
taxpayer disputes the correctness of the information provided bya third party to the IRS, the IRS must issue a Statutory Notice
of Deficiency in order to assess any tax. This notice gives the
taxpayer the right to formally appeal the finding of deficiency.
Generally, in disputed cases, the IRS will contact the third
party payer to determine the correctness of the information
provided before issuing a Statutory Notice of Deficiency.

Internal procedures are in place which provide specificinstructions for determining the accuracy of Forms 1099 or W-2 in
administering the service center matching program.
IRS Position

Currently, we examine less than one-percent of all tax
returns. However, because of the high cost of complete audits
and the limitation in resources, we have extended our resources
through the use of an information document matching program.
This program uses a computer to match items reported by third
parties, such as banks, with items reported by taxpayers on their
returns. When there are discrepancies, we normally look at the
underlying return, or a computerized record of that return,
before notifying taxpayers that there is a discrepancy.
Taxpayers are given full opportunity to challenge these proposed
deficiencies by providing information to indicate that the notice
is incorrect. It is not clear that this provision would do
anything to help specific taxpayers, but it would cause anextraordinary and wasteful use of resources to document the time
spent in proving that we made a reasonable determination. None
of these actions would provide protections for taxpayers, but
their attorneys could routinely challenge each proposed
deficiency to assure that we had met these tests.

Of greatest concern, however, is the statutory shifting of
the burden of proof. If a taxpayer is unwilling to respond to
our notices of proposed deficiency or to produce books and
records that can be examined, the IRS is unable to prove whether
the taxpayer did or did not receive income or incur deductible
costs other than through reliance on information provided by
third parties or through very labor intensive criminal
investigations. For this reason, the IRS has been required tocarry the burden of proof only in investigating tax evasion or
other crimes, not in civil tax assessments. The U.S. tax system
relies on the voluntary compliance of its citizens. However to
maintain this system, certain rules and procedures are necessary.
The requirement to maintain, and to produce for examination, such
books and records as are necessary to substantiate the proper
assessment of tax is at the very core of our voluntary tax
assessment system. The IRS does not have access to books and
records in the taxpayer's possession. For this reason, the
burden of proof must rest with the party who controls access to
the needed information. If we remove these incentives to
properly report by shifting the burden of proof, the entire tax
system will eventually crumble.

TRUST fgND TAXES(IRC 6672)

(Bill Section 701)

ProvisionSummary

IRS must issue a preliminary notice which would give the
taxpayer the right to an administrative appeal hearing. Also,
taxpayers may go to Tax Court prior to assessment via a
declaratory judgment procedure similar to IRC 7476.
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(i) Under current procedures, taxpayers are notified of
their right to protest the proposed assertion of the 100% penalty
to the Appeals function.

(2) While current law does not allow the taxpayer to go to
Tax Court, IRC 6672(b) allows the taxpayer to bring refund suit
in the appropriate United States District Court, or in the Court
of Claims, before paying the full liability. If the taxpayer
meets the following requirements, collection is withheld:

(a) pays an amount which is generally equal to the tax
withheld from one employee for one quarter;

(b) In some instances, taxpayers are also requested to
furnish a bond in an amount equal to 1 and 1/2 times
the amount of the tax due; and

(c) within 30 days after the claim for refund is denied,
files a refund suit.

It is important to recognize that the so-called "100 percent
penalty" is a means of collecting the taxes due when an employer
fails to collect and/or remit to the government amounts which he
has withheld from his employees to pay their social security
taxes or their withheld income taxes. The government collects
the 111 00 percent penalty" in lieu of the tax due. Most of the
court cases involving trust fund issues are brought to determine
N had the responsibility for paying these taxes,i.e., who was
the person responsible for withholding and paying these taxes.

IRS agrees that nonpayment of employment taxes is one of the
biggest problems facing the government. About $800 billion of
the trillion dollars collected annually is remitted through the
payroll tax deposit system. If the rules governing these
payments don't work, the government doesn't work. We have
testified that the current deposit rules are unacceptably
complex. Enactment of the simplification proposals under
consideration in S. 1394 would go a long way toward helping
taxpayers know when their payments are due. These new rules
would also help IRS know immediately when taxpayers miss payments
so that we could collect any taxes due while the business entity
is still viable.

In the long run, these and other initiatives we are
beginning under our Compliance 2000 approach will help taxpayers
avoid penalty situations. We are taking other educational
actions to teach new employers, from the beginning, about their
responsibilities to withhold and remit to the government their
employees' payments for trust fund and income taxes.

We would like to work with this Subcommittee on an
alternative proposal that would achieve the intent of this
provision without endangering the system. For example, under our
current rules, most taxpayers are given notice of their liability
for the tax and are notified of their right to an administrative
appeal. This occurs routinely unless such notice is preempted by
the running of the statute of limitations or unless
responsibility for the tax is being addressed through litigation
in another proceeding. If this provision were made mandatory,
the statute period for assessment should be extended by 60 days.

We would not recommend that these suits be brought in the
Tax Court, but we would agree to stay collection without bond if
we could require that the court cases of all parties to the
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proceedings be heard at one time by one court. We would not
recommend that a declaratory judgment procedure be used because
it is not appropriate in determinations of fact. These cases
are, by nature, fact intensive, and there is often a dispute
among parties regarding who is liable. The current proposal
would not permit resolution of this issue in one proceeding and
could jeopardize collection of the tax because the government
could be easily "whip-sawed." In addition, because of the
limited nature of discovery in the Tax Court, judicial review of
this type of issue should remain in the District Court where
discovery is broader.

(2) We oppose allowing parties to challenge the liability
in Tax Court prior to assessment because it would harm the
government's ability to collect the amount due. Our experience
is that the longer the delay between the failure to pay over the
tax and the assessment of the penalty, the less likely we can
collect the amount due. Failure to pay over withheld taxes
usually occurs when the business begins to fail. Although we
may find a way to make statutory improvements, we believe the
current rule provides the responsible person with the right to
have a court determination while, at the same time, protects the
government's revenue.

ISTCU0 QF "RESPONSIBLE OFFICER" P&MTY AIONS (IRC 6193)

(Bill Section 702)

Provision Summary

Permits the IRS to provide, upon written request, to a
"responsible officer" being penalized for failure to properly
collect and pay over taxes, the name of any other responsible
officer against whom the IRS is asserting the penalty along with
the general nature of IRS' collection activities.

IRS Procedure

IRC 6103 prohibits the disclosure of this information.
Therefore a taxpayer assessed the penalty for failure to pay over
tax cannot find out what action is being taken against other
responsible taxpayers.
IRS joslition

We do not oppose this proposal. However, we suggest that
the statute or legislative history define the "general nature" of
collection activities to be disclosed to ensure consistency.
Also, the provision should specifically provide that any
disclosure is within the discretion of the IRS.

NO PENALTY IF PROMPTNOTIFICATION (IRC 6672)
(Bill Section 703)

Provision.Summary

A responsible person who notifies the IRS within 10 days of
the failure to pay over trust fund taxes to the government shall
not be liable for the penalty for failure to pay over tax so long
as the notification is prior to the IRS' contacting the business
about the failure to pay over the taxes, and that the person is
not a "significant owner" (more than a five-percent interest) or
a "highly compensated employee" (compensation in excess of
$75,000).
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IRA procedure

IRC 6672 describes persons who are responsible officers.
Generally, any person required to collect, truthfully account
for, and pay over any tax imposed and who willfully fails to
collect such tax, or truthfully account for and pay over such tax
or willfully attempts in any manner to evade or defeat any such
tax or payment thereof, shall, in addition to other penalties
provided by law, be liable for a penalty equal to the total
amount of tax evaded, or not collected, or not accounted for and
paid over.

IRS Rosltion

We believe a variation of this proposal may have merit. One
change should be to ensure that the person reporting the failure
does not otherwise benefit from this occurrence. The
Subcommittee may also want to consider limiting the number of
occurrences for which an otherwise responsible person could be
exempted and to prevent situations where there is no responsible
person.

ENALTIES UNDER IRC SECTION 6672
(Bill Section 704)

Provision SumMar

1. Requires the IRS to educate employers on their FTD system
responsibilities, and their potential liability for the penalty
for failure to pay over tax, by printing warnings on coupon books
and appropriate tax returns. A special information packet would
also ke developed.

2. Provides that volunteer board members shall not be liable for
the penalty for failure to pay over tax to the extent they serve
only in an honorary capacity. Requires the IRS to develop
materials to better inform tax-exempt organizations of the
conditions under which volunteer or honorary board members and
others lending their name to a tax-exempt organization will be
treated as responsible persons. Requires the IRS toclarify its
instructions to IRS employees on application of thA penalty for
failure to pay over tax with regard to honorary or volunteer
members on boards of directors of such organizations.

3. Requires employers to list, on their annual tax return, the
names of employees responsible for collecting and paying over
withheld taxes to the IRS.

IRS Procedure

Publication 594, The Col!actign Procesa (Emplomt TaX
Accounts), includes a list of who can be assessed the penalty for
failure to pay over tax (including a volunteer member of a board
of trustees of a nonprofit organization). The publication is
also available in Spanish.

Circular E, Employer's Tax Guide, has a brief explanation
of the penalty for failure to pay over tax and states that
employees and officers of a corporation may be assessed the
penalty.

Publication 557, Tax-Exempt Status for Your Organization,
refers to Circular E for information about responsibilities of an
employer for employment taxes.

The January 1992 revisions of Forms 941, 941E and 941SS will
include a statement that employees and officers of a corporation
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may be assessed the penalty. Also, Notice 784, developed as a
stuffer, describes potential liability for the penalty for
failure to pay over tax and could be included in the Form 941
mailout.

IRA Position

The IRS should continue to publicize and work with taxable
businesses and exempt organizations to advise appropriate
officials of their employment tax responsibilities. We also
agree to revise our procedures for contacting honorary officers
if it appears that they have no fiduciary responsibility for
these taxes.

Our Compliance 2000 initiative, which addresses potential
compliance problems before, rather than after, they have
developed, is focusing on how we can better educate taxpayers as
to their federal tax responsibilities. As part of the warning on
the deposit coupons and forms instructions, a reference could be
made to Publication 594, which describes the penalty for failure
to pay over tax. In addition to the information included in
Publication 594, we agree that Publication 557 should be revised
to include information about potential liability of officers in
tax-exempt organizations. However, we do not believe a statutory
change is necessary to accomplish these changes and may be
counterproductive. We could find ourselves in a position of
having to seek a statutory change to revise a form.

Lastly, requiring all employers to list the names of
responsible employees could be confusing to employees of these
businesses since they may not list all officers considered liable
under the statute.

RECOVER OF ADMINISTRATIVE COSTS (IRC 7430)

(Bill Sections 801 - 803)

provision Summary

1. Any person who substantially prevails in an
administrative proceeding could recover costs incurred after the
earlier of the date of the first notice of proposed deficiency
that allows a taxpayer to go to Appeals, or the date of the
statutory notice of deficiency.

2. The burden of proof is on the government to show that its
position was substantially justified.

3. The maximum fee amount is raised from $75 to $150 per
hour.

IRS Position
1. This part of the provision allows for the recovery of

administrative costs at the earlier of the date of the first
notice of proposed deficiency (30 days letter) that allows the
taxpayer an opportunity for administrative review in Appeals or
the date of the statutory notice of deficiency (90 day letter).
This position was rejected during consideration of the original
taxpayer bill of rights in TAMRA.. We still oppose it because
examining agents are required to pursue fact-finding
investigations and have no discretion to consider the hazards of
litigation.

Thus, allowing costs from the 30 day letter (i.e., reviewing
the position in the 30 day letter for substantial justification)
places the IRS in an awkward situation, since the position in the
30 day letter reflects Examination's mandate to exclude any
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consideration of hazards and instead to consider only the facts.
It is in Appeals that evaluation and settlement of cases occur
based on a consideration of the hazards of litigation. When
Appeals has made a determination which considers both facts and
hazards, it is reasonable to review this position of the
government for substantial justification.

2. This provision would shift the burden to proof to the
government to show that its position was substantially justified
when taken. The shifting of the burden of proof has been
rejected in the past, and we continue to oppose any change.

The Joint Committee's General Explanation of the Tax Reform
Act of 1986 explains the rationale of the decision that the
burden of proof should remain on the taxpayer in the following
terms (p. 1229):

Congress, however, did not deem it appropriate to alter
the burden of proof in tax cases; under the Act, the burden
of proof is on the taxpayer to prove that the Government's
position is not substantially justified before an award can
be made. Thus. the burden of proof necessary for an award
of attorney's fees in tax cases is onD thep arty upon whom
Mh0 burden !f proot rests -generally in tax cases. Congress
believed that it was important to place the burden of proof
on the same party in all aspects of tax litigation
generally.

3. The IRS takes no position on the increase in the hourly
cap for attorney'4 fees from the current law of $75 to $150,
indexed for inflation. However, we would like to point out that
IRC 7430 was modeled on the attorney fee award provision of the
Equal Access to Justice Act and that the cap remains $75 there.
We suggest that there should be equity in the compensation of
attorneys under all federal statutes providing for stch awards.

FAILURE TO AGREE TO EXTENSION (IRC 7430)

(Bill Section 804)

Provision Summar

Paragraph (1) of IRC 7430(b) limits awards of reasonable
litigation costs to those proceedings in which the court
determines that the prevailing party has exhausted the available
administrative remedies. This amendment provides that any
failure to agree to an extension of the time for the assessment
of any tax will not be taken into account in determining whether
the administrative remedies were exhausted.

IRS Procedure

A Tax Court decision, Minahan v. Commissioner, 88 T.C. 492
(1987), invalidated Treasury Regulations that required taxpayers
to agree under IRC 6501(c)(4) to extend the time foran
assessment of tax, if necessary to provide the Appeals Office
with a reasonable time period to consider the tax matter, or if
necessary to allow for the issuance of a preliminary notice of
proposed deficiency. As a result of this case, the IRS is
revising its regulations to remove the invalidated language.

.IRS, osition

The IRS is incorporating the Minahan decision in its
regulations. Once the revised regulation is issued, this issue
should be moot. However, if the provision is to be enacted, it
is too broad as currently drafted. Consistent with the MinAban
case, the provision should not apply to taxpayers who fail to
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fully respond to IRS requests for information on a timely basis,
or in circumstances in which it is reasonable for the IRS to
request that a taxpayer consent to extend the statute.

REOUIRED CONTENTOF NOTICES IRC 27522)

(Bill Section 901)

Previsign UUMMArv

Notices of deficiency and notices and demand must set forth
the components and explanation for each specific adjustment which
is the basis for the total tax deficiency.

IRS Progedure

Notices of deficiency are issued by Examination and Appeals.
Adjustments must be identified and explained. However, because
the explanations on notices of deficiency are usually computer-
generated, they may not describe the circumstances of the
particular case in a way taxpayers understand.

Collection notices demanding payment generally Oo not
contain explanations for the adjustments that are the basis for
the amount of tax due because such explanation has already been
provided in an assessment notice or the taxpayer knows the reason
because he has not fully paid the tax due on his return. Any
problems usually occur when these assessment notices do not reach
the taxpayer prior to the collection notice because a taxpayer
has moved or the address in our files is not correct.

We are trying to improve, in general, the clarity of all
standard formatted correspondence as well as other notices and
letters. In addition, new laser printers will be installed in
all service centers during 1993 which should improve the physical
appearance of notices. Other programming and computer changes to
provide further detail about adjustments will depend on adequate
funding.

IRS Position

We are attempting to make the explanations on notices more
descriptive. However, we cannot currently formulate customized
explanations for each notice. This would require substantial
staff and equipment expenditures.

The proposed statutory requirement that IRS set forth the
components and explanation for each specific adjustment for
collection notices, would be costly and redundant. Before
taxpayers receive a collection notice, thay have already been
informed of the reasons for any adjustment. Expanding collection
notices would be costly and redundant. We believe it is
preferable to provide assistance to those few taxpayers who
request help in understanding these notices. If taxpayers have
not received such an explanation, we agree that they are entitled
to know the basis for any collection action. The IRS makes every
attempt to provide such an explanation at the taxpayer's request.

PROTECTION FOR TAXPAYERS WHO RELY MN IRS GUIDANCE (IRC 780§)

(Bill Section 902)

Provision Summary

If a taxpayer takes any position or other action in
reasonable reliance on initial guidance published by the IRS in
the form of press releases, information releases, or revenue
rulings, any later position by the IRS which is inconsistent with
the earlier guidance would not apply to the detriment of the
taxpayer.
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IRS Procedur!

The IRS currently has the authority to "prescribe the
extent, if any, to which any ruling or regulation, relative to
the internal revenue laws, shall be applied without retroactive
effect." (IRC 7805(b)). This authority is used in appropriate
cases to prevent hardship and inequity in which the taxpayer has
demonstrated its reliance on published guidance. Furthermore,
case law has placed limitations, under an abuse of discretion
standard, on the retroactive application of regulations. The IRS
also takes into account good faith reliance on guidance published
by the IRS in its determination of whether to assert penalties.

IRS position

We oppose the extension of this provision to press releases
and information releases which are necessarily general in nature.
However, in IRC 7805(b) Congress has already permitted the
Commissioner to provide relief to taxpayers who can demonstrate
that they relied on our Internal Revenue ruling. When we have
the flat-out reversal of a position stated in the previous
revenue ruling, we should be bound by our prior ruling for those
taxpayers who relied on it. We do not believe that further
statutory changes are needed or appropriate. A statutory
requirement to provide this relief would engender unnecessary
litigation. We will review our internal procedures to ensure
that we are appropriately providing relief to taxpayers who
relied on a published ruling that was later changed.

Taxpayers need to get early information on tax law changes
even though this information may not include all of the legal
interpretation necessary to explain all applications. More
sophisticated taxpayers recognize these limitations and know they
need to get further guidance when executing complex financial
transactions. We currently do not assess penalties against
taxpayers who rely on erroneous written advice issued by the IRS,
but these taxpayers like all other taxpayers still owe the tax.

This rule provides fairness by precluding any intentional or
unintentional benefit from misconstruing guidance. The proposed
statutory change could delay the issuance of needed early
guidance to the public in the form of informational releases,
revenue procedures, etc.

RELIEF FROM RETROACTIVE APPLICATION OF REGULATIONS (IRC 7805)

(Bill Section 903)

Provision Summary

This provision will generally require that all regulations
issued by the Treasury Department to implement broad legislative
guidelines be effective prospectively from the date of final,
temporary, or proposed form.

IRS Procedures

IRC 7805(b) provides the authority for the IRS to "prescribe
the extent, if any, to which any ruling or regulation, relative
to the internal revenue laws, shall be applied without
retroactive effect." This authority is appropriately used to
prevent hardship and inequity where taxpayers can show that they
relied on IRS guidance.

IR6. josition

We oppose this provision. We believe current procedures
already address this concern. Also, the provision would deny IRS
the ability to address attempted abuses of the statutory
provision by sophisticated taxpayers.
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ROUIRM NOTICE OF CERTAIN PAYMENTS
(Bill Section 904)

Provision SMMaXY

Requires the IRS to make a reasonable attempt to notify,
within 60 days, those taxpayers who have made payments which the
IRS cannot associate with any tax return or outstanding tax
liability.

IRS Procedure

If a payment is received without sufficient information to
properly credit it to a taxpayer's account, the IRS attempts to
contact the taxpayer by telephone. If contact cannot be made,
the IRS lists the payment in the Unidentified Remittance File,
and if an address is available, simultaneously sends a notice to
the taxpayer requesting further information. Notification of the
taxpayer, if it can be accomplished, takes place in less than 60
days.

If, after a year, no further information is received to
enable application of the payment to a taxpayer's account, the
payment is transferred to the government's excess collection
account. However, the payment remains available for proper
application.

The IRS believes this proposal is unnecessary because IRS
policy and procedures already accomplish the aims of the
proposal. If the requirement is imposed by statute, it should be
contingent on the availability of a current taxpayer address and
a response from the taxpayer to correspondence asking for
information.

COSTS OF PREPARING CERTAIN RHE S DEDUCTIBLE (IRC 67)

(Bill Section 905)

Provision Summary

This provision will provide that fees incurred with respect
to the preparation of "Schedule C" (Unincorporated Trade or
Business), or "Schedule F" (Farm Income and Expenses) will be
allowed as an ordinary and necessary business expense. Thus,
such fees will not be subject to the two percent floor applicable
to miscellaneous itemized deductions. As a result, incorporated
taxpayers or farmers will not be at a disadvantage compared to
incorporated businesses that incur tax preparation fees. The IRS
has taken the position that such expenses ar subject to the
two-percent floor.

IRS Procedure

Fees incurred with respect to the preparation of Schedules C
and F are currently deductible as miscellaneous deductions on
Schedule A.

IRS Posil=

We do not oppose the provision. However, we believe that
the intent of this provision could better be achieved by
permitting tax preparation fees as a trade or business expense,
thereby making these fees deductible on the appropriate
schedules.
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PREPARED STATEMENT OF LEONARD PODOLIN

SIoDuQnoN

Thank you, Mr. Chairman, for the opportunity to testify today on the Taxpayer Bill of Rights
Legislation (T2) proposed November 6, 1991. 1 am Leonard Podolin, Chairman of the Tax
Executive Committee of the American Institute of Certified Public Accountants (AICPA).
The AICPA is the national professional organization of CPAs, with over 300,000 members.
We are very interested in maintaining the protection of the interests and rights of the
taxpayer so that our tax system will be perceived as fair and equitable, and voluntary
compliance will improve. We support any legislation that enhances the public interest, Our
Tax Practice and Procedures Committee maintains a liaison with the Treasury Department
and the Internal Revenue Service to offer recommendations for the improvement of the
federal tax process. We want to thank you for providing the opportunity to comment on
your proposal and offer recommendations to your Subcommittee.

Our comments and recommendations are based on the summary of T2 released November
6, 1991. We would welcome the opportunity to work with you on developing the legislation.
When final legislative language and related committee reports are available on the proposals
reported in T2, our comments and recommendations could change.

As T2 is currently presented, we support without further comment the following proposals:

5. Expansion of Secretary's Authority To Issue Certificate of Release Liens,

6. Removal of Limits on Recovery of Civil Damages.

10. Taxpayer Assistance Orders.

12. Attorney-Client Privilege.

13. Notice of Deficiency.

14. Procedural Safeguard Where IRS Determines a Tax Deficiency Based on
Information Return Reporting.

17. Increase Levy Exemption Amount.

18. Taxpayer's Right to an Installment Agreement.

22. Notice of Examination by Written Notice.

23. Hardship.

24. Notice of Proposed Deficiency.

We support with comments as indicated, all of the remaining proposals except proposal
number two, the Ombudsman and Problem Resolution Offices, about which we express
significant concerns. We also urge the Subcommittee to consider four additional proposals:

, Disclosure Changes,

, Rounding,

. Pre-Conference Meeting of Appeals with Examination, and

Taxpayer Interviews and Place of Examination.
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1. Taxpayer RiSt Review.

At the time of the preparation of this written testimony on T2, we could not determine the
organizational placement of this "Review" function. If the proposal "to create an
independent administrative appeal, outside the IRS, but within the Treasury Department"
to resolve issues on matters not related to the determination of tax is to add this function
to the Appeals Division, we would support that change. If, however, this would create
another function and bureaucracy within the Treasury, we would recommend adoption ofthe appeals process contained In H.R. 3838, eliminating the pilot provisions of thatlegislation and enhancement of the scope to conform to your legislative proposal.

We could not support this proposal if it would preclude the taxpayer from judicial review
of any adverse determination. We believe this should be a binding administrativC process
only.

2. The Ombudsman and Problem Resolution Offices.

We share your concern about the need for improvement in the IRS's full utilization of the
Problem Resolution Office and the effectiveness of the Ombudsman in achieving action on
important matters which are referred to the Commissioner's subordinates. We do notsupport your proposal to achieve improvement by making the Ombudsman a presidential
appointee.

The Commissioner and the IRS Chief Counsel are currently presidential appointees. With
proper direction in the oversight process, we believe they can achieve the results desired byyour subcommittee and the Subcommittee on Oversight of the House of Representatives
without the addition of another presidential appointee. We dg believe the Ombudsman
position should be elevated within the IRS organization. In order to accomplish this, we
believe the Ombudsman must be a peer of the Deputy Commissioner and so compensated.

The Problem Resolution Offices within the IRS have done an outstanding job since their
inception. We see no need to disturb their reporting structure and risk hindering theirability to function effectively within their District by placing them in a position as "outsiders"
to other District personnel. The office of the Ombudsman has brought to the
Commissioner's attention identified problems and the legislative corrections needed. We
believe the lack of response within the IRS and Treasury can be corrected by:

* Requiring the reporting specified in your summary of T2,

* Adequate funding of the Internal Revenue Service,

* Statutory protection of training funds within the IRS,

Statutory provision for an administrative appeal of Collection Division's
actions within the IRS, and

* The other provisions of your proposed legislation.

The changes proposed in the Ombudsman position and Problem Resolution Offices would
not resolve certain problems. Many of the current problems stem first from an excessive
workload in the Collection Division and insufficient business training of personnel.
Additionally, the difficulties in maintaining a current workload in the Examination Division
have resulted in hardships on those taxpayers who disagree with the IRS on positions taken
on their tax returns.

We have consistently emphasized in our prior testimony to the Congress the need for
improvement in the personnel recruiting and training programs of the IRS. IRS training
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programs are often inadequately funded. It is our belief, based on considerable experience,
that many of the problems brought to the Problem Resolution Offices, find their roots In
Inadequate training.

In summary, we support the creation of an administrative appeal of collection actions within
the Appeals Division, maintaining the current relationship of that function within the IRS,
elevating the position of the Ombudsman within the IRS, and the requirement that the
Ombudsman report to the Congress as specified in T2. We urge you to avoid the
opportunity for an Administration to become involved through the Ombudsman in specific
matters within our system of tax administration.

3. Elimination of Interest Differential.

We fully support elimination of the differential which exists between interest the Treasury
pays taxpayers on overpayments and that which it charges taxpayers on underpayments. The
current system is especially inequitable where the IRS merely moves an item of income to
an earlier year or deduction to a later year with respect to the year under examination. In
the same context of equity and fairness, the Congress should consider suspension of the
running of interest on delinquent accounts in view of the new ten-year statute of limitations
on collection from the time the IRS places an account in "Form 53 status" to the time that,
on the taxpayer's initiative, an account is reactivated. In addition, the statute of limitations
on refunds should be harmonized with the collection statute.

We also believe the Subcommittee should consider changes to the current provision in
Revenue Procedure 84-58 that precludes payment of interest to a taxpayer who makes a
deposit to cutoff interest on a potential examination adjustment. Legislation should provide
that to the extent the deposit is excessive and thereafter refunded to the taxpayer, the refund
will carry interest.

4. Recovery of Administrative Costs.

We believe the changes proposed in T2 are desirable and recommend the statute specify
that the first notice of proposed deficiency includes the assertion of an additional tax liability
arising from the IRS document-matching program and the first notice to a responsible
person of the 100% penalty. The Subcommittee should consider making this section of the
law cover costs applicable to taxpayer requests under the Freedom of Information and the
Right to Privacy Acts. Use of these procedures is becoming important to taxpayers given
the existence of incomplete examiner's reports and the increased complexity of IRS
procedural requirements.

7. Co tent of Notices.

Provided the legislative language, committee reports, and regulations adequately clarify
"inadequate descriptions", the AICPA supports any action by Congress to clarify notices.

8. Abatement of Interest for Unreasonable IRS Delays.

We agree the "ministerial act" requirement of section 6404(e)(1) is subject to such a narrow
interpretation as to frustrate legitimate requests for abatement. We believe many of the
delays and the possible budgetary costs of this provision could be avoided if the IRS
becomes more current.

Perhaps one of the most important expectations of a taxpayer Is that if errors are made in
the preparation of a tax return or there is a difference in the interpretation of the statute,
proposals for correction will be prompt. The IRS has been reminded frequently over the
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years, by the Congress and others, of the need to stay current, Internal Revenue Manual
Chapter 4100 specifies the Examination Division of the IRS will adhere to a cycle of 26
months for Individuals and 27 months for corporations. The cycle Is measured from the duedate or filing date of the return. Our review of the data underlying this directive reveals
there are too many exceptions, and the practice is to work toward the back end of the cycle
rather than emphasizing working on returns as soon as they become available. If the IRS
examines the return selected and subsequent years' returns, the opportunity to include other
taxpayers whose returns may also indicate a need for IRS examination would increase, as
would the IRS' Impact from the application of Its resources in achieving its very limited
examination coverage.

The availability of provisions in the statute which permit extension of the statute discourages
currency and eliminates the date certain for completion of IRS examinations which would
exist if there were no extensions possible. Taxpayers and their representatives may fear the
consequences of not acceding to an IRS request for an extension. The result is taxpayers
unnecessarily pay Interest because there is too little pressure on the Service to keep current.

We believe the Congress should consider eliminating extensions of the statute. To the
extent such a change forces the Service to become current, it benefits the IRS and should
be more efficient. It is a well recognized principle that records, memories, and witnesses
are harder and more difficult to access as time passes. Generally the passage of time works
against the tax collector in determining fact and in correctly assessing taxes.

If statute extensions are not eliminated, legislation should be enacted which would suspend
the ruining of interest from the date on which the IRS solicits and accepts an extension of
the statute until the Service issues a notice of proposed adjustment. It would be reasonable
to exclude relief for taxpayers who have not cooperated. This change is consistent with the
concept that a taxpayer should not be penalized as a result of lack of currency in the IRS
examination programs.

9. Secretary's Power to Suspend Rules.

Assuming the Secretary's power to suspend rules means regulatory and other administrative
rules, we support the concept of this provision. We would like more detailed information
on this item.

11. Damages for Wrongful Liens.

We support the provision for a cause of action against the IRS for wrongful liens; however,
we would like to have Included a similar cause of action on liens in violation of the
automatic stay provisions in bankruptcy proceedings.

IS. Tax Preparation Fees.

We agree the choice of the business entity should not disadvantage a taxpayer. Not only
should tax preparation fees associated with the preparation of "Schedule C' (Unincorporated
Trade or Business) and "Schedule F' (Farm Income and Expenses) be allowed as an
ordinary and necessary business expense, but the allowance of the expense for tax
preparation fees associated with the preparation of "Schedule E" (Supplemental Income and
Loss) activities should also be included in this provision of T2.

16. Designated Summons.

We support this proposal and also recommend the legislation be strengthened to require
that any summons issued under section 6503(k) be limited to seeking information the IRS
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can demonstrate has been requested in writing 90 days before the expiration of the normal
statute for assessment.

19. Prospective Effective Dates for Treasury Regulations.

We commend the Subcommittee for its consideration of a reform that would provide
protection for taxpayers who make "good faith" efforts to comply with the tax laws during
the period between enactment of the law and issuance of clear guidelines and final
regulations. This is a very important issue which the AICPA strongly supports. Such a
reform would recognize taxpayers' needs for early guidance in complex areas of the tax law,
while at the same time stimulate the IRS and Treasury to accelerate issuance of such
guidance.

20. Trust Fund Taxes,

We support the requirement that the IRS issue a preliminary notice which will give the
taxpayer the right to an administrative appeals hearing. We support legislative efforts to
prevent the IRS from collecting more than 100% of the trust fund taxes owed. We believe
legislation should be enacted to prohibit the IRS from attempting to collect the 100%
penalty from any alleged responsible persons during the pendency of any administrative
proceeding or judicial action brought to contest the merits of a 100% penalty liability.

21. Safeguard for Divorced or Separated Spouses.

We support legislative changes that will require the absent spouse to acknowledge by
signature whether the other spouse may, or may not, represent the absent spouse. We also
believe additional reforms are needed to ensure the equal and fair treatment of spouses who
are separated, divorced and/or have community property issues compounding their tax
problems. We are especially concerned with the collection procedures that occur in these
situations. Additional legislation may be required to ensure that disclosure laws are changed
as needed to provide adequate information to the divorced spouse in community property
states.

ADDITIONAL PRQPOSALS

The AICPA would also like the Subcommittee to consider including the following
recommendations in its legislative proposal:

Disclosure Changes.

IRS statistics indicate approximately half of all returns are prepared by paid preparers,
largely because of the complex nature of the law. We believe taxpayers have a right to
expect that the hiring of a preparer will avoid personal inconvenience and unnecessary loss
of their own productive time in having their return accepted in the processing phases by the
IRS, The processing of notices during the return perfection and processing phase is a
significant workload factor. Many practitioners and taxpayers, unaware of the strict
enforcement of the disclosure rules, attempt to resolve these notices by having the preparer
"do what the preparer is being paid to do" • prepare the return, solve compliance problems,
and appropriately interface with the Service.

We believe changes in the disclosure rules would reduce taxpayer burden, reduce IRS
correspondence in dealing with abortive contacts by preparers without a power of attorney,
and support the taxpayer's right to be represented. Specifically, we suggest section 6103 be
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amended to allow for the taxpayer representatives to request and receive a taxpayer
identification number on the telephone without a power of attorney being filed and to allow
IRS personnel to contact a preparer who has signed the return, or accept contacts by such
a preparer on behalf of the taxpayer who has received a notice from the IRS with respect
to that return. This would reduce the cost of tax administration for the IRS, taxpayers, and
preparers. Such communications would be allowed solely for the purpose of perfecting or
processing the return for a limited period (e.g., nine months) after the due date of the
return or the date the return is filed.

Rounding.

The ACPA supports the IRS in its belief that requiring the rounding of numbers on most
tax returns would decrease the number of errors in tax return preparation and
administration. It could greatly enhance efficiency in processing tax returns and does not
affect the rights of individual taxpayers.

Pre.Conference Nfeeting of Appeals with Examination.

The AICPA is concerned about the meetings between appeals officers and examination
agents before the conference with the taxpayer. There is no requirement the discussion that
takes place at the meeting between the officer and agent be transcribed and made available
to the taxpayer. The appeals officer's role in achieving settlements could be compromised
because the officer could be biased before the initial meeting with the taxpayer.
Misconceptions could affect the settlement process. The taxpayer, not knowing what has
transpired, has no effective way to rebut any of the agent's statements. We believe the pre.
conference procedure should be stopped, or if not discontinued it should be required that
the discussion be included in the examination report and a copy be furnished to the
taxpayer.

Taxpayer Interviews and Place of Examination.

The AICPA is aware of many instances where the IRS demanded that a taxpayer appear
alone at the initial meeting of an examination, in effect denying that taxpayer the right to
have a representative appear on his behalf. We support a valid request for a taxpayer
interview if the representative cannot answer the examining agent's questions or complete
the examination for the taxpayer. In most instances, however, an examination can be
completely handled by a representative and we believe stronger legislation is needed to
ensure the taxpayer is allowed his or her representation.

Likewise, a demand is often made that the examination take place at the taxpayer's place
of business, rather than in the representative's office where the books and records can be
gathered and the representative will be available to answer questions as they arise. We do
not object to a tour of the place of business or a brief meeting at the business location. The
taxpayer can save on the expense of the examination, the agent can be given adequate work
space and be able to speak to the representative when necessary, and the taxpayer's business
will not be disrupted if the examination is held at the representative's place of business. We
believe the rights of a taxpayer to request that the examination take place in a place other
than his business location should be upheld by statute.

CONCLUSION

In conclusion, the AICPA wants to again thank you for the opportunity to present our
comments and recommendations for maintaining the protection of the interests and rights
of the taxpayer. If you, or any of your staff, have questions that we could answer, we will
be glad to do so.

54-659 - 92 - 8
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PREPARED STATEMENT OF RAMON PORThLLO

My name is Ramon Portillo. I am 72 years old. I am married. My wife and I have
five children and twelve grandchildren. For most of my lithe I have painted build.
itgs.

I was born i Juarez, Mexico. I went to school in Mexico till 9th grade. I came
to the United States in 1956. It was after I got my citizenship that I began to work
as a painter. [Iworked for three years and saved my money so I could buy a small
house. A few months later, I brought my family to El Paso. In 1960, 1 got my paint-
ilig contractor's license from the state of Texas.

I have painted a lot of houses and buildings in El Paso and have worked for a
lot of contractors. I put everything they pay in my papers and keep them in my
truck. In 1984 1 give all my papers to Irma Gonzales, my bookkeeper. She make
my return and send it to I.R.S. In 1986 1 got a letter from the I.R.S. They said
that when I filed my return, I showed that Mr. Navarro paid me $13,000 for the
work I had done for him. But he showed that he paid me $37,000. That was when
the I.R.S. said Itowed them $13,700.

I didn't know what to do, but since I had painted David Leeper's house and had
done work for his brother who is a contractor, I went to see him. I explained every.
thing to David, and he said he would take the case and help me.

The next year we went to court. This was in 1988. The judge from Washington,
D.C. and two lawyers from AustinTexas were there. The judge decided I owed the
tax to the I.R.S. which was now $17,000 because of the interestand fines,

I remember that I was angry and embarrassed, but what could I do? I wanted
to stop the interest and fines. The interest was growing every day. It would soon
he $24,000 or $26,000 (dollars). I decided I would rather pay that to my family, so
I went to my brother and my sister in Juarez. I asked if they could loan me some
money. Witlh everyone's help, I got enough together to pay the I.R.S.

Then David appealed the case. This took over a year. In 1990 he went to New
Orleans, and in 1991 he won, So we waited. But nothing else happened until this
year when David called me. He said the I.R.S. had a period of time to appeal the
case which lasted until August 26 of' this year. Then it was extended four more
weeks. Finally, David told me they dropped the case. But I still don't have any
money from them.

It has been five years since the trouble started. In all this time it has been very
hard on my wife. She became very nervous thinking about the debts. She has been
sick a lot and spent many nights crying. I didn't get sick so much because I was
working, but my wife has suffered a lot.

I am a man who has worked hard all my life, but I am not a rich man. I am
72 years old, and I go to work every day. We have money enough just to live and
pay back all the loans. It is good thatat least we can keep our house.

But we are still waiting for our money. And at my age, I fear we will die before
we get it.

PREPARED STATEMENT OF SENATOR DAVID PRYOR

Everyone here is keenly aware that Congress is holding hearings this month to
discuss the fairness of our tax system to middle-income Americans. An issue insepa-
rable from this debate is whether the tax collector-the IRS-is treating middle-in.
come Americans fairly.

Today's hearing is about fairness, due process and respect. we look to our citizens
to respect the system and the agency of government assigned the very difficult task
of admidisternig it. on the other hand, we also have a right to expect the men and
women of the IRS to respect taxpayers, and to demonstrate that respect through
courtesy competence and cooperation.

The IS Mis composed of over 120 000 employees who are in the business of collect.
ing the proper amount of tax. In doing this, the IRS processes over 100 million tax
returns an dcollects over a trillion dollars each year.

Let's face it-the IRS is going to make some stakes, and a few IRS employees
are going to overstep their bounds.

Our tax law should reflect this reality by providing safeguards to protect the tax-
payer from the potentially devastating effect of such mistakes and misdeeds.

Submit that the cost of providing these safeguards is a normal cost of doing busi-
ness . . . and the price of IRS mistakes and misdeeds should not be borne by the
innocent taxpayer.

Almost 6 years ago I introduced the taxpayer bill of rights. That bill formed the
basis of the Ornnibws Taxpayer Bill of Rights which was enacted into law in 1988.
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Many times since then, I heve referred to that legislation as a "good first step," andI vowed "I'd be back,"Last month, I offered a list of proposals that will form the nucleus of the TaxpayerBill of Rights 2 (T2). I believe these proposals are the logical "next step." They buildupon the foundation provided by the original taxpayer bill of rights.Te goal is to help the IRS achieve higher standards of accuracy, timeliness, anddue process In pro ding taxpayer service. We do not seek to diminish or increasethe power of the IRS-V2 will simply make the IRS more accountable for its actions.My urose in introducig T2 in proposal form was to allow those persons inter.este Fn the administration of our tax laws the opportunity to study and commenton the proposals..., and also, to offer their suggestions for this legislation,Today, as part of this continuing process, we will hear from persons representingthe interests of a broad spectrum of American taxpayers. Also we will hear theGAO report on its findings from a study I requested on the hiS' implementation

of the original taxpayer bill of rights.I would especially like to welcome Mr. Ramon Portillo, a house painter from ElPaso, Texas. He is here with his lawyer, David Lee per. They will explain Mr.Portillo's experience with the IRS in dealing with a problem common to many, many
taxpayers.

The problem arose when Mr. Portillo received a form 1099 which reported himreceiving some $36,000 in income from a contractor. However, Mr. Portillo claimedand the contractor's records showed that Mr. Portillo had received only around$14,000. The IRS took the position that even though the information in the 1099could not be substantiated, Mr. Portillo bore the burden of proving the 1099 waswrong.
The IRS pursued Mr. Portillo all the way to the 6th circuit court of appeals-where the court determined the IRS' position to be "clearly arbitrary and erro-

neous."
Mr. Portillo, welcome to Washington....

Attachment.
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TAXPAYER BILL OF RIGHTS 2 ( T2 )

TITLE I - TAXPAYER ADVOCATE

Sec. 101. Establishn9et of Pos.tin of TaxoAyer AdvocatewithJn
Internal Revenue Servie. The Office of the Taxpayer Ombudsman
was statutorily created in 1987 in the Omnibus Taxpayer Bill of
Rights. The Ombudsman is presently hired by and reports directly
to the IRS Commissioner.

T2 will replace the Ombudsman with the new Office of
Taxpayer Advocate. The Taxpayer Advocate will be appointed by
the President and confirmed by the Senate. This will allow the
Taxpayer Advocate to play a more independent role in actively
protecting taxpayer rights. The Taxpayer Advocate will also have
expanded authority as provided in section 102 and 103 below.

T2 will require the Taxpayer Advocate to provide the
Committee on Ways and Means of the U.S. House of Representatives
and the Committee on Finance of the U.S. Senate the following
annual reports:

1. Initiatives the Taxpayer Advocate has taken on
improving taxpayer services and IRS responsiveness.

2. Problem Resolution Officers (PROs) recommendations
flowing from the field.

3. A summary of at least 20 problems encountered ,
taxpayers, including a description of the nattieA of
their problems.

4. Inventory of items in 1,2, and 3 for which action has
been taken and completed and the result of the action.

5. Inventory of items in 1,2, and 3 for which action
remains to be completed and the date each item was first
identified.

6. Inventory of items in 1,2, and 3 for which no action
has been taken along with the period each item has
remained on the inventory, the reasons for no action,
and the IRS official responsible for implementing
action.

7. Identification of any Taxpayer Assistance Order which
was not honored by the IRS within 3 days and the
reason(s) for delay.

8. Any recommendations for administrative and legislative
action as may be appropriate to resolve problems
encountered by taxpayers.

9. Any information the Taxpayer Advocate deems advisable.

In addition, the Taxpayer Advocate must furnish to the tax
writing committees its annual objectives, not later than October
31 of each calendar year after 1991.

All reports should contain full and substantive analysis, in
addition to statistical information.

Presently, the Office of the Taxpayer Ombudsman carries out
its duties and responsibilities in the local field offices
through the PRO. However, PROs are hired, supervised, reviewed,
and promoted by the local IRS District Director, not the
Ombudsman.
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T2 will provide that the PRO will report directly to the
Office of Taxpayer Advocate.

Sec. 102. Expgnsjgjo thority of the Taxpaver Advocate to
Issue Taxoayor AssilstaDn2c rdg,. Under current law, section
7811(a) authorizes the Taxpayer Ombudsman to issue a Taxpayer
Assistance Order (TAO) if, in the determination of the Ombudsman,
the taxpayer is suffering or about to suffer a "significant
hardship' as a result of the manner in which the tax laws are
being administered by the Secretary.

T2 eliminates the qualifier of "significant" from section
7811 to allow PROs to assist taxpayers in avoiding hardship
before it occurs because the standard of "significant hardship"
presupposes that a taxpayer must bear some degree of hardship
before any relief can be afforded.

Currently under section 7811(b), a TAO allows a PRO to
"cease any [IRS) action" with respect to a taxpayer. However,
section 7811(b) does not allow the terms of a TAO to authorize
affirmative steps to help a taxpayer.

T2 will authorize the terms of a TAO to "cease any action,
take any action" with respect to a taxpayer, and therefore, allow
a TAO to both stop IRS action and to take affirmative steps with
with respect to a taxpayer. For example, the Taxpayer Advocate's
new scope of power will specifically include, but not be limited
to, the authority to (1) abate assessments, (2) grant refund
requests, and (3) stay collection activity. The Taxpayer
Advocate will have the power to grant authority to his or her
designees (i.e., the P::oblems Resolution Officers).

Current law provides that a TAO may be modified or rescinded
by the Ombudsman, a district director , a service center
director, a compliance center director, a regional director of
appeals, or any superior of such person.

T2 provides that a TAO may be modified or rescinded only by
the Taxpayer Advocate and/or the IRS Commissioner.

TITLE II -MODIFICATIONS TO INSTALLMENT AGREEMENT PROVISIONS

Sec. 201. Taxpayer's Right to Instam j-mnt Areement. T2 will
provido that an individual taxpayer has an automatic right to an
installment agreement if the taxpayer has not been delinquent in
the previous 3 years and the liability is under $10,000. This
provision is limited to individual taxpayers.

Sec. 202. Notification of Reasons for Temination of Installment
Agreements. Section 6159(b)(3) presently requires the IRS to
give the taxpayer a 30-day notice before terminating an
installment agreement, if it is determined that the financial
condition of the taxpayer has significantly changed. However, no
notice is required if the taxpayer defaults for any other reason.
In these cases, the IRS may unilaterally terminate the
installment agreement with no notice to the taxpayer.

T2 will require the IRS to provide a taxpayer with a 30-day
notice before terminating an installment agreement for any reason
except when the collection of the tax is determined to be in
jeopardy. In addition, T2 will require the notice to include the
reason(s) why the IRS considers the installment agreement to be
in default.
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Sec. 203. Administrative Review of Txmina gon or Denial of
Request for nstallment Areement. Under present law, a taxpayer
has no right to an independent review of a termination or denial
of his request for an installment agreement.

T2 will require the IRS to establish procedures for an
independent administrative review of a termination of or denial
of a request, for an installment agreement. T2 will also require
the IRS to provide a written response to a taxpayer who requested
an installment agreement. The written response must state the
decision of the IRS and the basis for such decision. Finally, T2
will require the IRS to include in the instructions for filing
Federal income tax returns the rules and procedures for
requesting installment agreements.

Sec. 204. Running o allure to Pay Penalty Sulnended Durin
eriod Installment Areemgnt inEffect.... Under present law, a
taxpayer is subject to ,failure to pay" penalties even though he
or she has agreed to pay his or her tax liability with interest
by entering into an installment agreement.

T2 will amend section 6651 to prevent the IRS from imposing
the "failure to pay" penalty on taxpayers during the period in
which the installment agreement is in effect.

TITLE III - INTEREST

Sec. 301. Exoansion Qf Authority to Abate Intrest. Section
6404(e)(1) (Assessment of interest attributable to errors and
delays by the IRS) provides "the Secretary may abate"
interest on "any deficiency in whole or in part to (due to] any
error or delay by an officer or employee of the IRS (acting in
his official capacity) in performing a ministerial act".

The ministerial act requirement too narrowly limits the
possibility of relief to the taxpayer with the result that the
IRS will not abate interest even if it is the IRS' fault.
Further, IRS rejection of a taxpayer request to abate interest
cannot be reviewed because section 6404(e)(1) provides no
guidance for courts as to the appropriate judicial review
standard.

T2 will provide that the Secretary iL abate or refund
interest attributable to unreasonable IRS errors and delays. The
ministerial act limitation will be deleted from the statute, and
courts will use "unreasonable error or delay" as the appropriate
standard of review.

Sec. 302. Extension of Interest-Frgg Period for Payment ofTax
After Notice and DeMan . When the IRS sends a first notice
requesting payment to a taxpayer, section 6601(e) provides a 10-
day interest-free period from the date of the notice. The 10-day
requirement is virtually impossible to meet given delivery time
to and from the taxpayer who is attempting to timely remit
payment.

T2 will extend taxpayers' interest-free period for payment
of the tax liability reflected in the first notice from 10 days
to 21 days, when the total tax liability on the notice of
deficiency is less than $100,000.

Sec. 303. Equalization-of Interest Rates. Section 6621 provides
that the government pays to the taxpayer interest on overpayments
at the rate of 2 percentage points over the Federal short-term
rate. However, the taxpayer pays to the government interest on
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underpayments at the rate of 3 percentage points over the Federal
short-term rate.

T2 will eliminate the.interest differential between the
interest rate the taxpayer pays the government on underpayments
and the interest rate the IRS pays the taxpayer on overpayments.
This is done by increasing the interest rate the government pays
on overpayments.

TITLE IV - JOINT RETURNS

Sec. 401. ecguirement of sevargt2 Qeficigncy Notic8 in retain
Cseg, Section 6212 requires that, in the case of a joint tax
return, a notice of deficiency may be a single joint notice
except if the IRS has been notified that separate residences have
been established. Many taxpayers are not aware of the need to
notify the IRS of a change in residence. As a result, many
taxpayers receive no notice of a possible tax deficiency until
the case has been sent to the Collection Division for enforcement
action and the opportunity for administrative appeal has expired.

T2 will require the IRS to send a duplicate original of the
joint notice by certified mail or registered mail to the address
of the most recent taxable year for which the IRS has data on
such spouses who do not file a joint return.

Sec. 402. Disclosure of Colection Activities. Present law does
not allow the IRS to inform either spouse as to the efforts of
the IRS to collect the tax liability from the other spouse.

T2 will require that, if either spouse or former spouse
makes a written request, the IRS must disclose in writing whether
the IRS has attempted to collect the deficiency from his or her
spouse or former spouse, the general nature of such collection
activities, and the amount collected.

Sec. 403. JointReturn Nay Be Made After Separate Rg etV
Without Full Payment of Ta. Under section 6013(b)(2),
taxpayers, who file separate returns and subsequently determine
that their tax liability would have been less if they had filed a
joint return, may not reduce their tax liability by filing
jointly unless they are able to pay the entire amount of the
joint return liability before the expiration of the 3-year period
for making the election.

T2 will repeal the provision requiring full payment of the
tax liability as a precondition to taxpayers switching from
married filing separately status to married filing jointly
status.

Sec. 404. Acknowlgdcuent of Abent Divorced or r

to be Represented by Other Spouse., In the case of divorced or
separated spouses, T2 will require the absent spouse's signature
to acknowledge whether the other spouse, may or may not,
represent the absent spouse in an audit situation. No such
acknowledgment is required under current law.
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TITLE V - COLLECTION ACTIVITIES

Sec. 501. Ngtige of E g1RQ§sd Deficiency, Current law does not
provide for any notice of proposed deficency, however, the IRS
does issue these type notices on its own initiative (e.g. a 30-
day letter).

T2 will require that the IRS issue a notice of proposed
deficiency at least 60-days before any final notice of deficiency
under section 6212, thereby permitting administrative appeal
rights. If there are less than six months left on the statute of
limitations, then the taxpayer shall have the option to extend
the statute of limitations so that the IRS can issue a notice of
proposed deficiency. The notice requirement will not apply in
jeopardy assessment situations.

Sec. 502. MoifIcation to-Lien and gLevy Provigigaft, A Notice
of tax lien provides public notice that a taxpayer owes the
government money. Section 6326(b) requires the IRS to issue a
Certificate of Release for such notices for erroneous liens only.
This extremely narrow language prevents the IRS from issuing the
Release on premature or incorrectly filed liens.

T2 will give discretion to the IRS to remove such liens
without prejudice when (1) the filing of the notice was premature
or not in accordance with administrative procedures of the IRS;
(2) the taxpayer has entered into an installment agreement for
the payment of the tax liability with respect to the tax on which
the lien is imposed; (3) the withdrawal of the lien will
facilitate the collection of the tax liability; or (4) the
withdrawal of the lien would be in the best interest of the
taxpayer and the United States (with the best interests of the
taxpayer to be determined by the Taxpayer Advocate).

T2 will require that, upon written request by the taxpayer
in the 4 cases cited above, the IRS shall make prompt efforts to
notify the credit reporting agencies specified that the notice
has been withdrawn. T2 will also require the IRS to return
levied-upon-property to the taxpayer in the 4 above cited cases.

T2 will raise the levy exemption amounts of $1500 for
personal property and of $1100 for equipment and property for a
trade, business, or profession, which were set in 1990, to the
present indexed amounts.

Sec. 503. Qffers-in-Compromise. Section 7122 provides that the
IRS may settle a tax debt pursuant to an offer-in-compromise.
Amounts over $500 can be accepted only if the reasons for the
acceptance are documented in detail and supported by an opinion
of the IRS Chief Counsel. Further, section 6103(k) requires
public disclosure of the names of taxpayers whose tax debts are
compromised, as well as the amount owed and the amount accepted
by the Government. These burdensome requirements result in the
IRS not pursuing the offer-in-compromise route in settling even
small tax disputes.

T2 will provide that, in cases where the unpaid tax
assessment is less than $50,000, the opinion of the IRS Chief
Counsel is not required. However, the IRS shall subject these
offers-in-compromise to an IRS quality review. Further, T2 will
amend 6103(k) to provide that in cases where the unpaid tax
assessment is less than $50,000, the offer-in-compromise will not
be subject to public disclosure.
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Sec. 504. Notif2 tin of Examination. Presently, in many
cases, the IRS is approaching taxpayers, requesting books and
records, but not notifying taxpayers of examination. If the
taxpayer is contacted and the agent requests to review the
taxpayer's books and records, a written notice, followed by an
examination report, should be required.

T2 will amend section 7605 to require that the IRS give the
taxpayer written notice that the taxpayer is under examination.
The notice will be required for examinations under all sub-titles
of the Code. Such notice will include an explanation of the
process as described in section 7521 (explanation of examination
process, right to be represented by an attorney, certified public
accountant, etc.).

Sec. 505. fBemovl of Limits on Regoverv of Civil apmaie.
Section 7433 caps civil damage awards for unauthorized
collections actions against the IRS at $100,000. Section 7433
also limits recovery to "reckless and intentional" actions of the
IRS.

T2 will remove the $100,000 cap and include recovery for
"negligent" action by the IRS.

Sec. 506. Designated S gons. Section 6503(k) permits the IRS to
issue a "designated summons" directing the production of
documents or other information in connection with the audit of a
corporate taxpayer. There is no requirement that the IRS notify
the taxpayer that a designated summons is about to be issued.
Under present law, the IRS may issue a designated summons with
just 60 days remaining on the statute of limitations, and if the
taxpayer does not comply fully with the summons in a relatively
short period of time, then the IRS can suspend the statute of
limitations by seeking judicial enforcement of that summons.

While there may be situations where the use of a designated
summons late in the audit process may be appropriate, nonetheless
the IRS should not be allowed to surprise taxpayers who
reasonably and in good faith believed that the statute of
limitations was soon going to expire. Section 6503(k) provides
the IRS with an extraordinary compliance tool, and fairness
requires that taxpayers be warned when IRS intends to utilize it.

T2 will provide a standard of review for issuance of a
designated summons such that the designated summons may only be
used where the deficiency cannot be assessed accurately before
the expiration of the otherwise applicable statute of limitations
period, because of delay or other actions by the taxpayer.

Specifically, T2 will provide that the statute of
limitations will be extended by a designated summons only (a) if
the IRS has not had at least three years to complete the audit;
(b) if the taxpayer has refused to extend the statute for at
least 2 years; or with respect to information for which (i) the
IRS had previously made a written request; (ii) the person to be
summoned had sufficient time to respond to the previous written
information request before the date on which the designated
summons was issued; and (iii) the person to be summoned failed
substantially to comply with the information request.

T2 will require the IRS to give written notice of intent to
issue a designated summons. Such notice must include the reasons
why prior responses were inadequate and allow the taxpayer the
right to conference with the Secretary's designee within 15 days
of such notice.
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T2 will provide that, within 10 days of receiving the
designated summons, the taxpayer may file a petition in the
District Court seeking to quash or modify the summons, or seeking
a court determination that the statute of limitations shall not
be suspended.

TITLE VI - INFORMATION RETURNS

Sec. 601. Phone Number of Persgon Providino Payee Statements
Required tO be Showono Such Sttement Taxpayers frequently
need to contact payors issuing information returns in order to
resolve disputes. Presently, information returns (e.g. W-2s,
1099s, etc.) require only the name and address of the payor.

T2 will require the payor to also provide the phone number
of the payor's information contact.

Sec. 602. QLv.-U Damages for Fraudulent Filing of Information
Returns. Some taxpayers have suffered significant personal loss
and inconvenience as the result of the IRS receiving fraudulent
information returns. These false returns have been filed by
payors whose intent is to defraud the IRS or to harass taxpayers.

T2 will provide that, if any person files a false or
fraudulent information return with respect to payments made to
another person, such person may bring a civil action for damages
against the person filing such return. Further, T2 will provide
that damage awards in such cases be at least $5000, and that the
plaintiff must bring action within 6 years from the time the
fraudulent return was filed with the IRS.

Sec. 603. Requjrement to Conduct a Reasonable Invesy§tation of
In1f0mation Returns. Section 6212(a) authorizes the IRS to
determine tax deficiencies. The term "determine" is not defined
in the Code, and until recently, courts have declined to inquire
whether or not, and how, the IRS made its determination.
Further, courts have begun to chip away at the long-standing
presumption of correctness afforded deficiency notices.

T2 will amend section 6212(a) to provide that a
"determination" must be "a thoughtful and considered
determination that the United States is entitled to an amount not
yet paid.,, Portillo v. Commissioner, 832 F.2d 1128 (5th Circuit
1991). If the IRS fails to make a thoughtful and considered
determination, then the notice of deficiency will be invalid.

T2 will provide that where the taxpayer asserts a reasonable
dispute with respect to any item of income reported to the IRS on
an information return, the IRS, not the taxpayer, will bear the
burden of proof in any deficiency or refund proceeding absent a
showing that the IRS conducted a reasonable investigation of the
facts surrounding the taxpayer's return.

TITLE VII - MODIFICATIONS TO PENALTY FOR FAILURE TO COLLECT AND
PAY OVER TAX

Sec. 701. Trust Fund Taxes. Section 6672 imposes personal
liability on those persons who are required to collect employment
taxes ("responsible officers") and who willfully fail to pay over
these taxes to the IRS. The Code additionally provides for a
100% penalty on responsible officers failing to pay over such
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taxes. Taxpayers who may be responsible persons are assessed the
taxes owed and the penalty without the right to an administrative
review.

T2 will require the IRS to issue a preliminary notice which
will give the taxpayer the right to an administrative appeals
hearing. In addition, T2 would provide taxpayers the right to go
to Tax Court prior to assessment (via a declaratory judgment
procedure similar to section 7476).

Sec. 702. Disclosure of Certain InforMati0 Where More Than One
Person Sublect to Penaty. The IRS may recover more than the
amount owed under section 6672 (since each responsible person is
jointly and severally liable). There is no procedure to ensure
that the IRS does not collect more than 100% of what is owed.

T2 will require that a person liable for a section 6672
penalty may request, in writing, that the IRS disclose any other
person who is liable for such penalty along with general nature
of the IRS' collection activities.

Sec. 703. No Penaty If Prompt N tificaton) of the Secretary.
T2 will excuse from the 100% penalty any person who, notifies the
IRS of a failure of a business to pay over taxes within thirty
days of the date on which the taxes were due. This relief will
not be available to individuals who are significant owners of the
business or persons directly responsible for the decision not to
pay over the taxes due.

Sec. 704. Penalties Under S!ecton 6672. Under current law,
unpaid, volunteers, who serve on boards of tax-exempt
organizations, may be held liable for the 100% penalty depending
on the duties and roles of the individual involved.

T2 provides that the 100% penalty will not be imposed on
unpaid, volunteer members of any board of trustees or directors
of a tax exempt organization.

T2 will also require the IRS to develop materials to better
inform employees and volunteers of their responsibilities under
the law.

TITLE VIII - AWARDING OF COSTS AND CERTAIN FEES

Sec. 801 through 803. Recovery of Administrative Costs. IRC
section 7430 presently provides for the recovery of
administrative costs incurred on or after the eArjierjLof the
receipt of the final decision of Appeals or the statutory notice
of deficiency. Because, generally, no administrative costs are
incurred after this period (except where the taxpayer pays the
full amount of tax and files a claim for refund), the statutory
provision is ineffective. In addition, the burden is on the
taxpayer to show that the position of the IRS was not
"substantially justified".

T2 will amend section 7430 to provide that any person who
substantially prevails in an administrative proceeding can
recover reasonable administrative costs, but only if such costs
were incurred after the 2arlier ot (1) the date of the first
notice of proposed deficiency that allows the taxpayer an
opportunity for administrative review in the IRS Office of
Appeals, or (2) the date of the statutory notice of deficiency.
In addition, if the notices above are not applicable (i.e., a
non-deficiency proceeding, trust fund taxes, etc.), then costs
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run from the first notice that notified the taxpayer of the
assessment or the proposed assessment. No such costs will be
recoverable if the government can show that its position was
substantially justified.

T2 will also amend section 7430 to provide that reasonable
fees incurred for the services of qualified taxpayer
representatives shall not be in excess of $150 per hour
(currently $75 per hour), and the amount shall be indexed to
inflation.

TITLE IX - OTHER PROVISIONS

Sec. 901. Rquired CQotntof Noticel, Section 7522 (Content of
tax due, deficiency, and other notices.) requires the IRS to
clarify certain notices by January 1, 1990, by identifying and
describing the basis for any tax due, as well as any interest and
penalties assessed. However, the IRS is not required to
separately set forth, in the notice, the components and
explanation for each adjustment.

T2 will amend section 7522 to require that the IRS set forth
the components and explanation for each specific adjustment which
is the basis for the total tax deficiency.

Sec. 902. Protection for TAxoaverl Who elv oCertain Guidance
of thp- InternAl Revenue Serycl.e T2 will amend section 7805 to
provide that if a taxpayer takes any position or other action in
reasonable reliance on initial guidance published by the IRS (in
the form of press releases, information releases, or revenue
rulings), any later position by the IRS which is inconsistent
with the earlier guidance would not apply to the detriment of the
taxpayer.

Sec. 903. Belief from Retroactive Application of Treaury
Deoartment8 eulations and Rulings, T2 will generally require
that all regulations issued by the Treasury Department to
implement broad legislative guidelines be effective prospectively
from the date of issuance in final, temporary, or proposed form.
To keep such a presumption from providing shelter for abusive
transactions, and to provide for administration of tax laws in
the interim between the effective date of a statute and the
effective date of the associated regulations, taxpayers would be
deemed to have satisfied the necessary requirements if they made
a good-faith effort to utilize a reasonable interpretation of the
statute that resulted in substantial compliance. This general
rule requiring that regulations be prospective could be
superseded by a specific legislative grant authorizing the
Treasury Department to prescribe the effective date of
regulations with respect to statutory provision.

Sec. 904. Recuig-d Notice of Certain Payments.. T2 will provide
that, if the IRS receives a payment from a taxpayer and cannot
associate that payment with any outstanding tax liability, then
the IRS must make reasonable efforts to notify the taxpayer of
such inability within 60 days after receipt of such payment.
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Sec. 905.,Certain Costs of Re9Aring Tax Returns Fu111
2eOuctibJej T2 will provide that fees incurred with respect to
the preparation of "Schedule C" (Unincorporated Trade or
Business), or "Schedule F" (Farm Income and Expenses) will be
allowed as an ordinary and necessary business expense. Thus,
such fees will not be subject to the two-percent floor
applicable to miscellaneous itemized deductions. As a result,
unincorporated taxpayers or farmers will not be at a disadvantage
compared to incorporated businesses that incur tax preparation
fees. The IRS has taken the position that such expenses are
subject to the two-percent floor.
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Subtitle J of Public Law 100-647 (Technical and Miscellaneous Revenue Act of 1988)
is known as the "Taxpayer Sill of'Rights."

Subtitle Ja-Taxpayer Rights and Procedures

$aC. 2S, SHORT ITLE.

This subtitle may be cited as the "Omnibus Taxpayer Bill of
Rights".

PART I-TAXPAYER RIGHTS
SEC. $227. DISCLOSURE OF RIGHTS OF TAXPAYERS.

(a) IN GvNaAL.-The Secretary of the Treasury shal, as soon as
practicable, but not later than 180 days after the date of the
enactment of this Act, prepare a statement which sets forth in
simple and nontechnical terms-

(1) the rights of a taxpayer and the obligations of the Internal
Revenue Service (hereinafer in this section referred to as the
"Service") dunn g an audit;

(2) the procedures by which a taxpayer may appeal any
adverse decision of the Service (including administrative and
judicial appeals);

(3) the procedures for prosecuting refund claims and filing oftaxpTayer complaints; and) the procedures which the Service may use in enforcing the
Internal revenue laws (including aesment, jeopardy asms
ment, levy and distraint, and enforcement of liens).

(N) TRANSMIUON To Commmrr or Coioam,-The Secretary of
the Tremury shall transmit drafts of the statement required under
subsection (a) (or proposed revisions of any such statement) to the
Committee on Ways and Means of the House of Representatives, the
Committee on Finance of the Senate, and the Joint Committee on.
Taxation on the same day.

(c) Dis'iernom.-The statement prepared in accordance with
subsections (a) and (b) shall be distributed by the Secretary of the
Treasury to all taxpayers the Secretary contacts with respect to the
determination or collection of any tax (other than by providing tax
forms). The Secretary shall take such actions as the Skretary deems
necessary to ensure that such distribution does not result in mul.
tiple statements being sent to any one taxpayer.
SEC. UM PROCEDURES INVOLVING TAXPAYER I t RVISWS.

(a) IN OrNmL--Chapter 77 of the 1986 Code (relating to mis-
cellaneous provisions) is amended by adding at the end thereof the
tollowng pew section:

400 0 ROCEDURES INVOLVING TAXPAYER LrrAvIEws.
"(a) RMCoaoMN or IrzWaweVs.-

"(1) RaCOtoiNO y BYTPAY1,-Any officer or employee of the
Internal Revenue Service in connection with any in-person
interview with any taxpayer relating to the determination or
collection of any tax shall, upon advance request of such tax-
payer, allow the taxpayer to make an audio recording of such
interview at the taxpayer's own expense and with the tax.
payer's own equipment.

"2) Raco natmG svis omcu on ve'topwu-An officer or
employ, c of the Internal Revenue Service may record any
interview described in paragraph (1) if such officer or
employee--

"(A) informs the taxpayer of such recording prior to the
interview, and

"(B) upon request of the taxpayer, provides the taxpayer
with a transcript or copy of such recording but only it the
taxpayer provides reimbursement for the coet of the trsn.
scription and reproduction of such transcript or copy.

"(b) SAT UARaS.-



233

I.1,. 10*-1? LAWS OP 100th CONCA.-2nd HESS. Nov. 10
Set. $228

"M() EXPLANATIONS or raocuss.-An officer or employee of
the Internal Revenue Service shall before or at an initial inter.
view provide to the taxpayer-

"(A) In the case of an in.person Interview with the tax-
payer relating to the determination of any tax, an expla.
nation of the audit process and the taxpayer's right under
such process, or

"M8) in the case of an In-person Interview with the tax.
payer relating to the collection of any tax, an explanation of
the collection process and the taxpayer's rights under such
process.i2I RIots Or CONBULArlOm.-If the taxpayer clearly states to

on officer or employee of the Internal Revenue Service at any
time during any Interview (other than an interview initiated by
an administrative summons issued under subchapter A of chap.
ter 78) that the taxpayer wishes to consult with an attorney,
certified public accountant, enrolled agent, enrolled actuary, or
any other person permitted to represent the taxpayer before the
Internal Revenue Service, such officer or employee shall sus-
pend such interview regardleo of whether the taxpayer may
have answered one or more questions.

"(C) Ri raNaTrATVli HOLDiNO Pown or ArroaNg.-Any attor.
ney, certified public accountant, enrolled agent, enrolled actuary, or
any other person permitted to represent the taxpayer before the
Internal Revenue Service who is not disbarred or suspended from
practice before the Internal Revenue Service and who has a written
power of attorney executed by the taxpayer may be authorized by
such taxpayer to represent the taxpayer in any interview described
in subsection (a). An officer or employee of the Internal Revenue
Service may not require a taxpayer to accompany the representative
in the absence of an administrative summons issued to the taxpayer
tinder subchapter A of chapter 78. Such an officer or employee, with
the consent ofthe immediate supervisor of such officer or employee,
may notify the taxpayer directly that such omcer or employee
believes such representative is responsible for unreasonable delay or
hindrance of an Internal Revenue Service examination or investiga-
tion of the taxpayer.

"(d) SwroN NoT To APPLY TO CIUTAIN INVrIATION.-This
section shall not apply to criminal investigations or investigations
relating to the Integrity of any omcer or employee of the Internal
Revenue Service."

(bj REGULATIONS WrinT Rurer To Timc AND PLACE O EXAMINA-
TIoN.-The Secretary of the Treasury or the Secretary's delegate
shall issue regulations to implement subsection (a) of section 7605 of
the 1986 Code (relating to time and place of examination) within
1 year after the date of the enactment of this Act.

(C) CLZItICAL AMENDMWr.-The table of sections for chapter 77 of
the 1986 Code is amended by adding at the end thereof the following
new item:

"See. 160. Prowduru Involving taupayer IaotrvilW,"
(d) Enwnvi DATB.-The amendments made by subsections (a)

and (c) shall apply to interviews conducted on or after the date
which is 90 days after the date of the enactment of this Act.

102 STAT. 3732
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SEC. 62M. TAXPAYER$ .AY RELY ON WRITTEN ADVICE 01' I:4TEHNAI,

REVENUE SERVICE.
(a) IN GcNE9L.-Section 6404 of the 1986 Code (relating to abate.

mental) is amended by adding at the end thereof the following new
subsection:

"f) AIATEMENT or ANY PENALTY OR ADorrioN Yo TAX Aria.
UTASLE TO ERRoNEous WRIrEN ADVICE mY Til INTERNAL RixvtNui
SERVICE.-"I1) IN GeNRAL.-The Secretary shall abate any portion of

any penalty or addition to tax attributable to erroneous advice
furnished to the taxpayer in writing by an officer or em.
ployee of the Internal Revenue Service, acting in such officer's
oremployee's official capacity.

'12) LIMITATIONS -Paragraph (I) shall apply only if-
"(A) the written advice was reasonahly relied upon by the

taxpayer and was in response to a specific written request
of the taxpayer, and

"(1) the portion of the penalty or addition to tax did not
result from a failure by the taxpayer to provide adequate or
accurate information.

"(3) INITIAL REGULATIONS.-Within 180 days after the date of
the enactment of this subsection, the Secretary shall prescribe
such initial regulations as may be necessary to carry out this
subsection."

(bi ErrEmivE DATE,-The amendment made by subsection (a)
shall apply with respect to advice requested on or after January 1,
1989.
SEC. $230. TAXPAYER ASSISTANCE ORDERS.
(a) IN GENERAL.-Subchapter A of chapter 80 of the 1986 Code

(relating to general rules for application of the internal revenue
laws) is amended by adding at the end thereof the following new
section:
"SEC. 7811. TAXPAYER ASSISTANCE ORDERS.

"(a) AUTHORiry To Issut.-Upon application filed by a taxpayer
with the Office of Ombudsman (in such form, manner, and at such
time as the Secretary shall by regulations prescribe), the Ombuds.
man may issue a Taxpayer Assistance Order if, in the determination
uf the Ombudsman, the taxpayer is suffering or about to suter a
significant hardship as a result of the manner in which the internal
revenue laws are being administered by the Secretary t

"(b TERMS OV'A TAXPAYER ASSISTANCE ORDEn.-The terms of a
Taxpayer Assistance Order may require the Secreta.-

"(I) to release property of the taxpayer levied upon, or
"(2) to cease any action, or refrain from taking any action,

with respect to the taxpayer under-
"(A) chapter 64 (relating to collection),
"(B) subchapter B of chapter 70 (relating to bankruptcy

and receiverships),
"(C) chapter 78 (relating to discovery of liability and

enforcement of title), or
"()) any other provision of law which Is specifically

described by the Ombudsman in such order.
"(c) AtrruoaiT To Montrv OR RESCIND.-Any Taxpayer Asist.

ance Order issued by the Ombudsman under this section may be
modified or rescinded only by the Ombudsman, a district director, a

102 STAT. 3733
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service center director, a compliance center director, a regional
director of appeals, or any superior of any such person.

"(d) SUsPiNsioN or Ir UNNINO or PEloo or LiMITATION.-The
running of any period of limitation with respect to any action
described in subsection ib) shall be suspended for-I

"t01) the period beginning on the date of the tax payersa ap-
plilction under subsection (a) and ending on the date of the
Ombudsman's decision with respect to such application, and"2) any period specified by the Ombudsman in a Taxpayer
Assistance Order issued pursuant to such application.

"(e) INDEPINoNT ACTION Or OMBUISMAN.--Nothing in this sec.
lion shall prevent the Ombudsman from taking any action in the
absence of an application under subsection (a).

"(1) OMBUDSMAN.-For purposes of this section, the term 'Ombuds.
man' includes any designee of the Ombudsman."

(b) CLERICAL AugNoeNt.--The table of sections for subchapter A
of chapter 80 of the 1986 Code Is amended by adding at the end
thereof the following new item:

-Sec, 7811. TaloyerAassiaac.Ordre."

(c) ISSUANCE or RvaULATnoNs.-The Secretary of the Treasury or
the Secretary's delegate shall Issue such regulations as the Sec.
retary deems necessary within 90 days of the date of the enactment
of this Act in order to carry out the purposes of section 7811 of the
1986 Code (a added by this section) and to ensure taxpayers uniform
access to administrative procedures.

idi Errrivit DAT&.-The amendments made by this section shall
take effect on January 1, 1989.

SF:C. $231. ASIS FO EVALUATION OF INTERNAL REVENUE SERVICE
EMPLO£VEE

(a) IN GENEAL-The Internal Revenue Service shall not use
records of tax enforcement results-

(I) to evaluate employee directly involved In collection active.
ties and their immediate supervisors, or

(2) to Impose or suggest production quotas or goals with
respect to individuals deicrlibd In clause (I).

(b) APPucA1OtN Of Ir POIR ciS 81AreuN-T.-Tho Internal Reve-
nue Service shall not be treated" fallng to meet the requirements
of subsction (a) If the Service follows the policy statement of the
Service regarding employee evaluation (s In effect on the date of
the enactment of this Act) in a manner which does not violate

'subsection (a).
(C) CEATICAION.-Each district director shall certify quarterly

by letter to the Commissioner of Internal Revenue that tax enforce-
ment results are not used in a manner prohibited by subsection (a).

(dW Erucmv Dm--The provisions of this section shall apply to
evaluations conducted on or after January 1, 1989.
SEC. $232. PROCIDURItES RELATIN TO INTERNAL REVENUE SERVICE

REGULATlrON.
(a) IN0RZaA. -Section 7805 of the 1986 Code (relating to rules

and regulations) Is amended by adding at the end thereof the
following new subsectlons

1(e) TEMpoRAYv ROUtlON.-
"(1) IssUACE-Any temporary regulation Issued by the 8ec.

retary shall also be issued as a proposed regulation.
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"(2) 3-vAa DUATON---Any temporary regulation shall
expire within 3 years after the date of Issuance of such regula-
lion.

"(f) IMPAC'r ov RRout.ATIoNs om SMALL BUSNIrS R9viuwun.-
After the publication of any proposed regulation by the Secretary
and before the promulgation o any final regulation by the secretaryy
which does not supersede a proposed regulation, the Secretary shall
submit such regulation to the Administrator of the Small Business
Administration for comment on the impact of such regulation on
small business. The Administrator shall have 4 weeks from the date
of submission to respond."

(b) Errtcrivg DATE.-The amendments made by this section shall
apply to any regulation issued after the date which is 10 days after
the date of the enactment of this Act.
SEC. 6233. CONTENT OF TAX DIIE, DEFICIENCY. AND OTIIER NtOTICES.

(a) IN GIENeRAL.-Chapter 77 of the 1986 Code (relating to mis.
cellaneous provisions) is further amended by adding at the end
thereof the following new section:
"SEC. 7521. CONTENT OF TAX DUE, DEFICIENCY. AND OTIIER NOTICES,

"(a) GENERAL Ruua.-Any notice to which this section applies
shall describe the basis for, and identify the amounts (if any) of, the
tax due, interest, additional amounts, additions to the tax, and
assessable penalties included In such notice. An inadequate descrip-
tion under the preceding sentence shall not Invalidate such notice.

"(b) NoTicu To WmICH SrCTION Arruu.-This section shall apply
to-

"(1) any tax due notice or deficiency notice described in
section 6155, 6212, or 6303,

"(2) any notice generated out of any Information return
matching program, andit(3) the lot letter of proposed deficiency which allows the
taxpa an oportunity for administrative review in the In-
terna IRevenue Service Office of Appeals."

(b) CLSERICAL AmeNDMaNT-The table of sections for chapter 77 of
the 1986 Code is further amended by adding at the end thereof the
following new item:

"Sec. 7521. Content of tsx due, deficlncy, and other notice"
(c) Ermcnve DAT.-The amendment. made by this section shall

apply to mailings made on or after January 1, 1990.
(di RPORT.-Not later than July 1, 1989, the Secretary of the

Treasury or his delegate shall submit a report to the Committee on
Ways and Means of the House of Representatives and the Commit.
tee on Finance of the Senate on the steps taken to carry out the
amendments made by this section.
SEC. 6231. INSTALLMENT PAYMENT OF TAX LIABILITY.
(8) IN ONZEAL--Subchapter A of chapter 62 of the 1986 Code

(relating to place and due date for payment of tax) is amended by
adding at the end thereof the following new section:
"SEC. 150. AGREEMENTS FOR PAYMENT Or TAX CIABI.ITY IN INSTALL.

MENS.
"(a) AUThOniZATION o Aoauc"smw.-The Secretary is au.

thorized to enter Into written agreements with any taxpayer under
which such taxpayer is allowed to satisfy liability for payment of
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any tax In installment payments It the Secretary determines that
such agreement will facilitate collection of such liability.

"(b) EXTENT TO Witicit A larMNlrs REMAIN IN Errecr.-
"(1) IN GzNnAL-Except as otherwise provided In this

subsection, any agreement entered into by the Secretary under
subsection (a) shall remain in effect for the term of the agree.
ment.

"(2) INAD9QUAT INFORMATION OR JEOPARDY.-The Secretary
may terminate any agreement entered into by the Secretary
under subsection (a) if--

"(A) information which the taxpayer provided to the
Secretary prior to the date such agreement was entered
into wa inaccurate or incomplete, or

"(8) the Secretary believe. that collection of any tax to
which an agreement under this section relates is in jeop-
ardy.

"(3) SUEQIUENr (mlANOG IN IRFNANCIAL CONDITIONS.-

"(A) IN GENRL.-If the Secretary makes a determine.
tion that the financial condition of a taxpayer with whom
the Secretary has entered into an agreement under subsec-
tion (a) has significantly changed, the Secretary may alter,
modify, or terminate such agreement.

"(B) .Honcs.-Action may be taken by the Secretary
under subparagraph (A) only If-

"(i) notice of such determination is provided to the
taxpayer no later than 30 days prior to the date of such
action, and

"(i) such notice include the reasons why the Sec-
retary believes a significant change in the financial
condition of the taxpayer has occurred.

"(4) FAILURE TO PAY AN INTALLMw T or ANY OlrHIR TAX
LIJASIUTY WKr DUl Oil TO PROVIDED REQUW&t) FINANCIAL
INORMAiON.-Th Secretary may alter, modify, or terminate
an agreement entered into by the Secretary under subsection (a)
in the case of the failure of the taxpayer-

"(A) to pay any installment at the time such installment
payment is due under such agreement,

"(B) to pay any other tax liability at the time such
liability is due, or

"(C) to provide a ftnancial condition update as requested
by the Secretary."

(b) CON ORMINa AmNDaI.--,
(I) Paragraph (1) of section 6601(b) of the 1986 Code (relating

to last day prescribed for payment) is amended by Inserting "or
any Installment agreement entered into under section 6169

after "time for payment".
(2) The table of sections for subchapter A of chapter 62 of the

1986 Code is amended by adding at the end thereof the following
new item:

"Sm. 1O. Agumnta r Ipaymat o fW liability In i lst..mnts."
c) Ev ivu DATr.--rT amendments made by this section shall

apply to agreements entered into after the date of the enactment of
this Act.
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SEC. 4236. ASSISTANT COMMISSIONER FOR TAXPAYER SERVICES.

(a) IN GENISAL-SeCtiOn 7802 of the 1986 Code (relating to
Commissioner of Revenue; Assistant Commissioner (Employee Plans
and Exempt Organizations) i amended by adding at the end thereof
the following new subsection:

"() AssIrANT COMMISSIONEa (TAxPAYER Sliavicu).-There is
established within the Internal Revenue Service an office to be
known a the 'Office for Taxpayer Services' to be under the super.
vision and direction of an Assistant Commissioner of the Internal
Revenue. The Assistant Commissioner shall be responsible for tax.
payer services such as telephone, walk.in, and taxpayer educational
services, and the design and production of tax and informational
forms"

(b) ANNUAL Rieoars o CoNoiu.-The Assistant Commissioner
(Taxpayer Services) and the Taxpayer Ombudsman for the Internal
Revenue Service shall jointly make an annual report regarding the
quality of taxpayer services provided. Such report shall be made to
the Committee on Finance of the Senate and the Comnittee on
Ways and Means of the House of Representatives.

(c) Errtcrivs DArm.-The amendment made by subsetion (a) shall
take effect on the date 180 days after the date of the enactment of
this Act.

PART II-LEVY AND LIEN PROVISIONS
SEC. $14. LEVY AND IISTRAINT.

(a) Nolci.-Section 6331(d) of the 1986 Code (relating to levy and
distraint) is amended-

(1) by striking out "10 days" in paragraph (2) and inserting in
lieu thereof "30 days",

(2) by striking out "o0DAY IEQUIIMENr" in the heading of
paragraph (2) and inserting in lieu thereof "30ODAY REQUIRE-
MENT", and

(3) by adding at the end thereof the following new paragraph:
"(4) INIPOIMATION INCLUDED WITH NOTIce.-The notice re-

quired under paragraph (1) shall include a brief statement
which sets forth in simple and nontechnical terms-

"(A) the provisions of this title relating to levy and sale of
property,

"(B) the procedures applicable to the levy and sale of
property under this title,

"(C) the administrative appeals available to the taxpayer
with respect to such levy and sale and the procedures
relating to such appeals,

"(D) the alternatives available to taxpayers which could
prevent levy on the property (including installment agree-
ments under section 6159),

"(E) the provisions of this title relating to redemption of
property ahd release of liens on property, and

"(F) the procedures appicble to the redemption of prop-
erty and the release of a lienon property under this title."

(b) EFpiCte or L~vv ON SALARY AND WAGES.-
(1) IN ONRAtL.-Subsection (e)of section 6331 of the 1986

Code (relating to levy and distraint) is amended to read as
follows:
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"() CoNTNuuN LVY oN SALARY AND WAcs.-The effect of a

levy on salary or wages payable to or received by a taxpayer shall be
continuous from the date such levy is first made until such levy is
released under section 633."

(2) Caoe amna.t--Section 6331(0 of the 1986 Code (rilat.
Ing to cro" references) I amended by adding at the end thereof
the following new paragraph:

I(3) For release and notice of release or levy, ee section 6343."
(C) INCtrEAs IN m COUNTS Or CERTAIN PmonaIry Exmlr Foed

l. vv.-
(1) Fu.. IRovumos, ru amrrms, xRtSONAL zwrer.-Para-

graph (2) of section 6334(a) of the 1986 Code (relating to property
exempt from levy) is amended by striking out "$1,600' and
inserting in lieu thereof "$1,650 ($1,550 In the case of levies
isued during 1989)".

(2) Boou AND roots.-Parograph (3) of section 6334(a) of the
1986 Code Is amended by striking out "$1,000" and Inserting In
lieu therof "$1,100 ($1,050 In the case of levies issued during
1989)".

(3) WAou, SL.ARV, AND OntER INOOM.-
(A) INCRlASX IN AMOUNT aUr'W1 .- Paragraph (1) of sec.

tion 6334(d) of the 1986 Code (relating to exempt amount of
wages, salry, or other Income) is amended to read as
follows:

"(1) INDIVIDUALS ON WEKLV EAs.-In the cue of an Individ-
ual who is paid or receives all of his wages, salary, and other
income on a weekly basis, the amount of the wages, salary, and
other income payable to or received by him during any week
which is exempt from levy under subsection (ax9) shall be the
exempt Amount"

(B) XrMPT AMOUNT DuNgD.--8ubeection (d) of section
6334 of the 1986 Code (relating to property exempt from
levy) li amended by redesignating paragraph (2) as para.
graph (3) and by inserting after paragraph () the following
new paragraph:

"(2) Exzurw Au .o.-For purposes of paragraph (1), the
term exempt amount means an amount equal to-

"(A) the sum of-
"(1) the standard deduction, and
"(iI) the aggegate amount of the deductions for per-

sonal exemptions allowed the taxpayer under section
151 In the taxable year in which such levy occurs,
divided by

"(B) 52
Unless the taxpayer submits to. the Secretary a written and
properly verified statement specifying the facts necessary to
determine the proper amount under subparagrnph (A), subpara-
fraph (A) shall be applied as if the taxpayer were a married
nividual filing a separate return with only I personal exemp-

tion."
(4) ADtIoNAL PR nRf XEMPT RO LEVr.-

(A) IN oHUaSIAL--Subsection (a) of section 6334 of the
1986 Codo (relating to property exempt from levy) is
amended by adding at the end thereof the following new
paragraph*:
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"ill) CERTAIN PUBLC ASSISTANCE PAYMENTS.--Any amount
payable to an individual s a recipient of public assistance
under-

"(A) title IV (relating to aid to families with dependent
children) or title XVI (relating to supplemental security
income for the aged, blind, and disabled of the Social
Security Act, or"$1) State or local government public assistance or public
welfare programs for which eligibility is determined by a
needs or income test.

Ii12) ASSISTANCE UNDER JOe TRAINING PARTNERSIlIP ACT-
Any amount payable to a participate under the Job Training
Partnership Act t29 U S.C. 1501 et seq.) from funds appropriated
pursuant to such Act.

"113) PRINCIPAL RESIDENCE EXEMPT IN ABSENCE OF CERTAIN
APPROVAL OR JEOPARDY-EXcept to the extent provided in
subsection fe), the principal residence of (he taxpayer withinn
the meaning of section 1034j."

(B) LEVY PERMITTED ON PRINCIPAL RESIDENCE IN CASE OF
JEOPARDY OR APPROVAL BY CERTAIN OlFICIAU.-SeCtiOn 113:11
of the 1986 Code is amended by adding at the end thereof
the following new subsection:

"(e) LEvY All.OWED ON PRINCIPAL RESIDENCE IN CASE OF ,JEOPARDY
OR CERTAIN APPROVAtL.-Property described in subsection (as 13)
shall not be exempt from levy if-

II) a district director or assistant district director of the
Internal Revenue Service personally approves (in writing( the
levy of such property, or.

"12) the Secretary finds that the collection of tax is in
jeopardy."

d) UNECONOMICAL LEVY; LEVY ON APPEARANCx DATE OF' SSI.
MONS.-Section 6:131 of the 11.86 Code (relating to levy and distraint)
is amended by redesignating subsection If) as subsection Ih) and by
inserting after subsection (e) the following new Subsections:

It) UNECONOMICAL LEvY.-No levy may be made on any property
if the amount of the expenses which the Secretary estimates (at the
time of levy) would be incurred by the Secretary with respect to the
levy and sale of such property exceeds the fair market value of such
property at the time of levy.

"(g) 1,EVY ON APPEARANCE DATE or SUMMONS.-"(I) IN GENERAL.-NO levy may be made on the property of
any person on any day on which such person (or officer or
employee of such person) is required to appear in response to a
summons issued by the Secretary for the purpose of collecting
any underpayment of tax.

"(2) NO APPLICATION IN CASE or JEOPARnv.-This subsection
shall not apply if the Secretary finds that the collection of tax is
In jeopardy.'

(e) SURRENDER or BANK ACCOtNTS SUBJECT TO LEVY ONLY APTER
21 DAYS.-

(1) IN GENRAL.-,Section 63:12 of the 19R6 Code (relating to
surrender of propetysubject to levy, as amended by title of

this Act is amended by redeatgnating subsections (c), (d), and (e)
as subsections (d), (e), and (1), respectively, and by inserting after
subsection (bi the following new subsection:

"tc) SPECIAL RU.E soR BANKS.-Any bank (as defined in section
408(n)) shall surrender (subject to an attachment or execution under
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judicial process) any deposits (including interest thereon) In such
bank only after 21 days after service of levy."

(2) oNroMIN AMENDmINTS,.-
(A) Subsection (a) of section 6332 of the 1986 Code Is

amended by striking out "subsection tb" and Insertiq# in
lieu thereof "subsections (b) and 1c",

iBi Subsection (e) of section 6332 of the 1986 Code, as
redesignated by paragraph 41), is amended by striking out
"subsection W ) Id inserting in lieu thereof "subsection
dX I)".

It) REIXAS or Lzvv.-Subsection (a) of section 0343,of the 1986
('ule (relating to release of levy) is amended to read " follows:

"aO REI.ASE or Lsvv AND Noalct or RELEASt.-
"t II IIN GENERAL-Under regulations prescribed by the Sec.

rebary, the Secretary shall release the levy upon all, or part of,
(he property or rig hts to property levied upon and shall
promptly notify the person, upon whom such levy was made (if
any) that such levy has been released if-

"(A) the liability for which such levy was made Is satis.
lied or become unenforceable by reason of lapse of time
"B release of such levy will facilitate the collection of

such liability,
"C the taxpayer has entered Into an agreement under

section 6159 to satisfy such liability by means of install.
ment payments, unless such agreement provides otherwise,

'(0) the Secretary has determined that such levy Is creat.
ing an economic hardship due to the financial cnnditlon of
the taxpayer, or"iE the fair market value of the property exceeds such
liabilityand release of the levy on a part of"such property
could be made without hindering the collection of such
liability.

For purposes of subparagraph (C), the Secretary is not required
to release such levy If such release would jeopardize the secured
creditor status of the Secretary.#12) EXPEDITED DETERMINATION ON CERTAIN BUSINESS PROP-
EaTY.-In the case of any tangible personal property essential in
carrying on the trade or business of the taxpayer, the Secretary
shall provide for an expedited determination under paragra
(1) if levy on such tangible personal property would prevent the
taxpayer from carrying on such trade or business.
"(3): Su"RsqUeNlT Lzv.-The release of levy on any property

wonderr paragraph (1) shall not prevent any subsequent levy on
such property.

(g) RIGHT o TAXAyE Ta o Reqs.r THAT SzzED PROPERTY s9
SoLo WITHIN 60 DAY.-Section 6335 of the 1986 Code (relating to
sale of seized property) Is amended by redesignating subsection (f as
subsetion (g) an by inserting after subsection (e) the following new
subsection:
"M() R aw To Rtqusr SALE Or SEIZED PRoPEIrTY WITHIN 60

DAs.-The owner of any property seized by levy may request that
the Secretary sell such property within 60 days after such request
(or within such longer period as may be specified by the owner). The
Secretary shall comply with such request unless the Secretary
determines (and notifies the owner within such period) that such
compliance would not be in the best interests of the United States."

(h Evrciivg DATI.--
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(1) IN olENERAI..-The amendments Made by this section

(other than subsection (M)) shall apply 1o levies issued on or after
July l,1989.

(2) SUBSECrToN (g).-Tho amendment made by subsection Ig)
shall apply to requests made on or after January 1, 19$9.

bF.C'. 611. llEYlWF )JFi)PARIDY LEVY ANtD ,11-1100I'NTIIH!'~l .111 .

1i) IN OFNERAL,-SubseCtion (aX I) of section 7 129 of the 19HI (le
(relating to review of jeopardy assessment procedures) is amen.,d-

t1) by inserting "or levy is made under section ti1lla tess
than :0 days after notice and demand for payinent is made
under section 6331(a)," after "6862,", and

(2) by inserting "or levy" after "such assessment".
if)) ADMINISTRATIVE DVERMINATIONS.-Paragraph 131 of section

7t19at) of the 1986 Code (relating to redetermination by the Sec.
retary) is amended to read as follows:

"13) RIDETEHMINATION BY SECREARY.-Ater a request for
review is made under paragraph (2), the Secretary shall deter.
mine-

"(A) whether or not-
"Ii) the making of the assessment under section 6851,

6861, or 6862, as the case may be, is reasonable under
the circumstances, and

"tii) the amount so assessed or demanded as a result
of the action taken under section 6851, 6861, or t862 is
appropriate under the circumstances, or

'10) whether or not the levy described in subsection taxI1)
is reasonable under the circumstances."

(c) TAX COURT REVIEW JURISilDCTION.-Subsection (bi of section
7,129 of the 1986 Code is amended to read as follows:

"(b) JULCIAL REVIEW.-
"M PROCEEDINGS PERMI'rD.-Within 90 days after the

earlier of-
"(A) the day the Secretary notifies the taxpayer of the

Secretary's determination described in subsection taX3, or
"IB) the 16(h day after the request described in subsection

(aX2) was made,
the taxpayer may bring a civil action against the United States
for a determination under this subsection in the court with
jurisdiction determined under paragraph (2).

"(2) JURISDICTION FOR DETERMINATION.-
"(A) IN GENERAL.-Except as provided in subparagraph

(0), the district courts of the Lintied States shall have
exclusive jurisdiction over any civil action for a determina.
tion under this subsection.

"(B) TAX couar-If a petition for a redetermination of a
deficiency under section 6213a) has been timely filed with
the Tax Court before the making of an assessment or levy
that is subject to the review procedures of this section, and
I or more of the ta'es and taxable periods before the Tax
Court because of such petition is alio included in the writ.
ten statement that Is provided to the taxpayer under
subsection (a), then the Tax Court also shall have jurisdic.
tion over any civil action for a determination under this
subsection with respect to all the taxes and taxable periods
Included in such written statement.
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"(3) DnrzxMINATION s couT.-Within 20 days after a
proceeding is commenced under paragraph (1), the court shall
determine-

"(A) whether or not-
"(i) the making of the assessment under section 6851,

6861, or 6862, as the case may be, is reasonable under
the circumstances, and

"(1i) the amount so assessed or demanded as a result
of the action taken under section 6851, 6861, or 6862 Is
appropriate under the circumstances, or

"(8) whether or not the levy described in subsection (aX1)
is reasonable under the circumstances.

If the court determines that proper service was not made on the
United States or on the Secretary, as may be appropriate,
within 5 days after the date of the commencement of the
proceeding, then the running of the 20-day period set forth in
the preceding sentence shall not begin before the day on which
proper service was made on the United, States or on the Sec.
retary, as may be appropriate.

"4) OnDoa or couaT.-lf the court determines that the
making or such levy is unreasonable, that the making of such
assessment is unreasonable, or that the amount assessed or
demanded is Inappropriate, then the court may order the Sec.
retary to release such levy, to abate such assessment, to redeter.
mine (in whole or In part) the amount assessedd or demanded, or
to take such other action as the court finds appropriate. '

(d) VN us.-Section 7429(e) of the 1986 Code (relating to venue) is
amended to read a follows:

"(e) VENUB.-
"11) DisTaecT couar.-A civil action In a district court under

subsection (b) shall be commenced only In the judicial district
described in' section 1402(a) (1) or (2) of title 28, United States
Code.

"(2) ANsAFER O ACTONS.-If a civil action is filed under
subsection (b) with the Tax Court and such court finds that
there Is want of jurisdiction because of the jurisdiction provi-
sions of subsection (bX2), then the Tax Court shall, if such court
determines it is in the interest of justice, transfer the civil
action to the district court in which the action could have been
brought at the time such action was filed. Any civil action so
transferred shall proceed as if such action had been filed in the
district court to which such action is transferred on the date on
which such action was actually filed in the Tax Court from
which such action Is transferred."

(e) CONroaMINo AmKtNDM19N.-
(1) Section 7429(c) of the 1986 Code (relating to extension of

20d&y period where taxpayer so requests) and section 7429f)
(relating to finality of determination) are amended by striking
out "district" each place it appears.

(2) Section 7429(j) of the 1986 Code (relating to burden of
proof) is amended-

(A) by lnsertinq "the raking of a levy described in
subsection a 1)or' after "whether" in paragraph (1),

(B) by striking out "Twit4INATION" in the heading of
paragraph (1) and inserting in lieu thereof "LCvv, TERMI.
NATION,",1and
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(C) by striking out "an action" and insertinig in lieu
thereof "a proceeding' in paragraphs 1) and t2).

1:11 The heading of sect ion 7429 of the 19A,6 Code is amended by
inserting ".EVY OI1 after "JEOPAI)Y".

(4) The table of sections for subchapter B or chapter 76 of the
1l Code is amended by inserting "levy or" after "jeopardy" im
the item relating to section 7429.

If) Erv'crive DATE-The amendments made by this section sh.Ill
apply to jeopardy levies issued and assessments made on or afterJury I, 198i9.

E('. 6-18. AD.MINITH %TIVE APPEAl, (IF .IENS.
fi) ESTABI.ISHtMIENT or ADMINISTRATIvE APPEAL rOR DiSPilT£U

LiNS.-SuN.-hapter C of chapter 64 of the 1986 Code Irelating to lien
for taxes) is amended by redesignating section 6326 as section 6327
and inserting alter section 6325 the following new section:
",*:C. 534 . AI)MINISTtATIVE APPEAl. OF I-IENS.

"ts! IN GENFRAL.-In such form and at such time as the Secretary
shall prescribe by regulations, any person shall be allowed to appeal
to the Secretary after the filing of a notice of a lien under this
subchapter on the property or the rights to property of such person
for a release of such lien alleging an error in the filing of the notice
of such lien.

"tb) CLItTIFICATE OF RE,.EAS.-If the Secretary determines tht
the filing of the notice of any lien was erroneous, the Secretary shall
expeditiously (and, to the extent practicable, within 14 days after
such determination) issue a certificate of release of such lien and
shall include in such certificate a statement that such filing was
erroneous."

(b) RE:ULATIONS.-The Secretary of the Treasury or the Sec.
retary's delegate shaJlI prescribe the regulations necessary to imple.
meant the administrative appeal provided for in the amendment
made by subsection (a) within 180 days after the date of the enact.
meant ol this Act.

(c) C.IICAL AMENDMNT.-The table of sections for subchapter C
of chapter 64 of the 1986 Code is amended by striking out the item
relating to section 6326 and inserting in lieu thereof the following:

"Sc 6326 Administrative opp.pl of liens.
"Sec 631 (ros references

(d) ErECTrvE DATE.-The amendments made by this section shall
take effect on the date which is 601 days after the date regulations
are issued under subsection tb).

PART III-PROCEEDINGS BY TAXPAYERS
SEC. 6219. AWAR)ING OF' ('I)STS AND CERTAIN 'EE8 IN ADMINISTRATIVE

AND (COUN'T I'MW. ,EI)INGSJ.

(a) IN GENERAL.-Section 7430 of the 1986 Code is amended to read
as follows:
"SEC. 7130. AWARDING OF) COSTS AND CERTAIN FRES.

"(a) IN GENIRAL.-In any administrative or court proceeding
which is brought by or against the United States in connection with
the determination, collection, or refund of any tax, interest, or
penalty under this title, the prevailing party may be awarded a
judgment or a settlement for-
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"I) reasonable administrative costs incurred in connection
with such administrative proceeding within the Internal Reve-
nue Service, and

"12) reasonable litigation costs Incurred in connection with
such court proceeding.

"b) LIMITATIONS.-
"(R) REQUIREMENT TIAT ADMINISThATIVE REMEDIES Bi

FXHAUSTED.-A judgment for reasonable litigation costs shall
not be awarded under subsection (a) in any court proceeding
unless the court determines that the pretniling party has
exhausted the administrative remedies available to such party
within the Internal Revenue Service.

"I21 ONLY COSTS ALLOCABLE TO THE UNITED STAT(.S.-An award
tnder subsection (a) shall be made only for reasonable litigation
and administrative costs which are allocable to the United
States and not to any other party.

"I) EXCLUSION OF DECLARATORY JUDGMENT PROCEEDINGS,-
"tA) IN GENERAL--No award for reasonable litigation

costs may be made under subsection (a) with respect to any
declaratory judgment proceeding.

"(0) EXCEPTION FOR SECTION 50)l1c1:l DETERMINATION
HEVOCATION PRO('CEEDiIN.-Subparagraph IA) shall not
apply to any proceeding which involves the revocation of a
determination that the organization is described in section
fiOl(cX;).

"4) COSTS nNI0D WIIER£ PARTY PREVAILING PROTRArs
PROCEEDINGS.,-No award for reasonable litigation and adminis-
trative costs may be made under subsection (a) with respect to
any portion of the administrative or court proceeding during
which the prevailing party has unreasonably protracted such
proceeding.

"(c) DEFINITIONS.-For purposes of this section-
"(I) REASONABLi LITIGATION cosT.-The term 'reasonable

litigation costs' Includes-
"tA) reasonable court costs, and

."03) based upon prevailing market rates for the kind or
quality of services furnished-

"(i) the reasonable expenses of expert witnesses In
connection with a court proceeding, except that no
expert witness shall be compensated at a rate in excess
of the highest rate of compensation for expert wit.
nesses paid by the United States,

"Iii) the reasonable cost of any study, analysis,
engineering report, test, or project which is found by
the court to be necessary for the preparation ofl the
party's case, and

"Iiii) reasonable fees paid or incurred for the services
of attorneys in connection with the court proceeding,
except that such fees shall not be in excess of $75 per
hour unless the court determines that an increase in
the cost of living or a spial I'clor, such as the limited
availability of qualified attorneys for such proceeding,
justifies a higher rate.

"(2) REASONABLE ADMINISTRATIVE COSTS.-The term 'reason-
able administrative costs' means-

"(A) any administrative fees or similar charges imposed
by the Internal Revenue Service, and
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"#(B) expenses, costs, and fees described In paragraph
(IMtRm except that any determination made by the court
tinder clause (11) or (III) thereof shall be made by the

internal Revenue Service iOcses where the determination
under pararaph (4e dB) of the awarding of reasonable
administrative corst. is made by the Internal Revenue Serv.
ice,

Such term shall only Include costs incurred on or alter the
earlier of(1 )the date of the receipt bythe taxpayer of the notice
of the decision of the Internal Revenue Service OfWee of
Appeals, or (ii) the date of the notice of deficiency.

"(3)ArroRaey'a Eo-For purpoes of paragraphs (1) and (2),
fees for the service. of an individual (whether or not an attor.
ney) who Is authorized to practice before the Tax Court or
be ore the Internal Revenue Service shall be treated as fees for
the services of an attorney.

"(4) PREVAIUNO PARTY.-
"(A) IN OXNIRAL,-The term 'prevailing party' means any

party in any proceeding to which subsection (a) applies
(other than the United Statee or any creditor of the tax.
payer involved)-

"(i) which establishes that the position of the United
States in the proceeding was not substantially Justified,"(ii) which-

"(1) has substantially prevailed with respect to
the amount in controversy, or

"(II) has substantially prevailed with respect to
the most significant issue or set of issues presented,
and

"(iii) which meets the requirements of the tat sen.
tence of Section 2412(dXIXB) of title 28, United States
Code (as in effect on October 22, 1986) except to the
extent differing procedures are established by rule of
court and meets the requirements of section
2412(dX2XB) of such title 28 (as so in effect).

"(B) DmaMINA"ION AS TO PRIVAIUJNO PARTY.-Any
determination under subparagraph (A) as to whether a
party is a prevailing party shall be made by agreement of
the parties or-

"(i) in the case where the final determination with
respect to the tax, interest, or penalty is made at the
administrative level, by the Internal Revenue Service,
or

"(i) in the case where such final determination is
made by a court, the court.

"(5) ADMiNIrnATIVl PROCIEDINO,.-The term 'administrative
Froceeding' means any procedure or other action before theeternal Rfevenue Service.

"(6) t C OURT PROCElDINOS.-The term 'court proceeding' means
any civil action brought in a court of the United States (includ.
in# the Tax Court and the United States Claims Court).'(7) PoemoN or UNrTD SrATa.-The term 'position of the
United States' means-

"(A) the position taken by the United States In a judicial
proceeding to which subsection (a) applies, and"(B) the position taken in an administrative proceeding to
which subsection (a) applies as of the earlier of-
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notice of the decision of the Internal Revenue Service
OMce of Appeals or"(0) the dat. oFthe notice of deficiency.

"(d) SPECIAL RuLts uom PAYSmosmo rCos,.-
"() R A*ONAILs ADMNIrmATiV com.-An award for

reasonable administrative costs shall be payable out of fund.
appropriated under section 1304 of title 31, United States Code.

"(2) REzsONAsLn ImoAnom corem-An award for reasonable
litigation costs shall be payable In the cae of the Tax Court in
the same manner " such an award by a district court.

"(e) MULT'PLx AcrioNs.-For purposes of this section, in the case
of--

"(I) multiple actions which could have bten Joined or console.
dated, or

"(2) a cas or cases involving a return or returns of the sme
taxpayer (including joint returns of married individuals) which
could have been joined in a single court proceeding in the same
court,

such actions or cases shall be treated a I court proceeding regard.
less of whether such joinder or consolidation actually occurs, unless
the court in which such action is brought determines, in its discre.
tion, that it would be nappropriate to treat such actions or cases
joined or consolidated.

"(f) R8t o0o Ar&AL-
"() COUNT rioCa imas.-An order granting or denying (in

whole or In part) an award (or reaonable litigation or admini-
trative costs under subsection (a) in a court proceeding, may be
incorporated as a part of the decision or Judgment in the court
proceeding and shall be subject to appeal In the me manner a
the decision or judgment.

"(2) ADMINWRAwTI 1VIU R Oc38 8,-A decision granting or
denying (in whole or in part) an award for reasonable adminis-
trative costa under subsection (a) by the Internal Revenue
Service shall be subject to appeal to the Tax Court under rules
similar to the rules under section 7483 (without regard to the
amount in dispute)."

(b) CoNOrNMIN AMa NMoT'.-Sctloa 604 of title , United
States Code, Is amended by adding at the end thereof the following
new subsection:

"(1) No award may be made under this section for costs, fees, or
other expense which may be awarded under section 7430 of the
Internal Revenue Code of 1986."
(c) CLERICAL AMSNDMTw.-The table of sections for subchapter B

of chapter 76 of the 1986 Code Is amended by striking out "court" in
the item relating to section 1430.

(dW Euvenvu DAL--The amendments made by this section shall
apply to proceedings commencinl after the date of the enactment of
this Act.
SEC. 64,6. CIVIL CAUBE OF ACTION P02 DAMAG SUSTAINED DUB TO

FAILURE TO RELEASE LIEN.
(a) IN OuNaA..-Subchapter B of chapter 76 of the 1986 Code

(relating to proceedings by taxpayers and third parties) i amended
by redesign sting section 7432 a section 7433 and by Inserting after
section 7431 the following new section:
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"SECt, 1432. VIVI. I)AMAI;E FOR FAILURE TO REI.E E LIEN.
"(a) IN ENCRAL.-If any officer or employee of the Internal

Revenue Service knowingly, or by reason of negligence, fails to
release a lien under section 6325 on property of the taxpayer, such
taxpayer may bring a civil action (or damages against the United
States in a district court of the United States.

"(bt DAMAO.-In any action brought under subsection (a), upon
a finding of liability on the part of the defendant, the defendant
shall be liable to the plaintiff in an amount equal to the sum of-

") actual, direct economic damages sustained by the plaintiff
which, but for the actions o( the defendant, would not have been
sustained, plus

"(2) the costa of the action.
"(c PAYMENT AtJTIfORrry.-Claims pursuant to this section shall

be payable out of funds appropriated under section 1304 of title 31.
United States Code.

"(d) IIMITATIONS.-
"(1I REQUIREMENT TIIAT ADMINISTRATIVE REMEDIES 8O

ExHiAuST FD-A judgment for damages shall not be awarded
under subsection (b) unless the court determines that the plain-
tiff has exhausted the administrative remedies available to such
plaintiff within the Internal Revenue Service.

"(2) MrrtATION or DAMAGES.-rhe amount of damages
awarded under subsection (bX)1shall be reduced by the amount
of such damages which could have reasonably been mitigated by
the plaintiff.

"13) PERIOD FOR BRINGING ACTION.-Notwithstanding any
other provision of law, an action to enforce liability created
under this section may be brought without regard to the
amount In controversy and may bebrought only within 2 years
after the date the right of action accrues.

"tel NoTIcl or FAILURE To RELEAStl LIN.-The Secretary shall by
regulation prescribe reaonable procedures for a taxpayer to notify
the Secretary of the failure to release a lien under section 6325 on
property of the taxpayer."

"(b) CtLRICAL AMENDMENT.-The table of sections for subchapter
1 of chapter 7(6 of the 1086 Code is amended by striking out the item
relating to section 7432 and inserting In lieu thereof the following
new items:

"Sec. 7432 Civil damage* for failure to release lien.
"See, 7433 Cro. re(erences."

(c) Errscrivl DATEC.-The amendments made by this section shall
apply to notices provided by the taxpayer of the failure to release a
lien, and damages arising, after December 31, 1988.

SEC. 211. CIVIL CAUSE OF ACTION FOR DAMAGES St:STAINED DI'E TO
CERTAIN UNAU;THORIZED ACTIONS BY INTERNAL REVENUE
SERVICE. 6

(a) IN {ENKIIAL.-Subchapter B of chapter 76 of the 1986W Code
(relating to proceedings by taxpayers and third parties) is further
amended by redesignating section 7433 as section 7434 and by
inserting after section 7432 the following new section:
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"SEC. 7133. CIVIL DAMAGES FOR CERTAIN UNAUTtIOItlZED COLI.E rtON
ACTIONS.

"(a) IN IJN2RAL.-If, in connection with any collection of Federal
tax with respect to a taxpayer, any omcer or employee of the
Internal Revenue Service recklessly or intentionally disregards any
provision of this title, or any regulation promulgated under this
title, such taxpayer may bring a civil action for damages against the
United States in a district court of the United States. Except as
provided in section 7432, such civil action shall be the exclusive
remedyfor recovering damages resulting from such actions.

"(b) DAMAGu.-In any action brought under subsection (a), upon
a finding of liability on the p art of the defendant, lthe defendant
shall be liable to the plaintiff in an amount equal to the lesser of
$100,000 or the sum of-

" i) actual, direct economic damages sustained by the plaintiff
as a proximate result of the reckless or intentional actions of
the officer or employee, and
"2) the costs of the action.

"Ic) PAYMENT AUTtRorrY.-ClaIms pursuant to this section shall
be payable out of funds appropriated under section 1304 of title 31,
United States Code.

"(d) [,IMITATIONS.-
" i) REQUIREMENT THlAT ADMINISTRATIVE REMEDIES BE

EXHIAUSTED,-A judgment for damages shall not be awarded
under subsection ib) unless the court determines that the plain.
tiff has exhausted the administrative remedies available to such
plaintiff within the Internal Revenue Service.

"(2) MITIGATION OF DAMAGu.-The amount of damages
awarded under subsection (b)(1) shall be reduced by the amount
of such damages which could have reasonably been mitigated by
the plaintiff.

"()PERIOD FOR BRINGING ACTION.--Notwithstanding any
other provision of law, an action to enforce liability created
under this section may be brought without regard to the
amount in controversy and may be-brought only within 2 years
after the date the right of action accrues."

(b) DAMAGE FOR FRIVOLOUS OR GROUNDLESS CLAIMS.-
(1) IN ONHRAL-Section 366 of the 1988 Code (relating to

damages assessable for Instituting proceedings before the Tax
Court primarily for delay, etc.) is amended by inserting "(a) IN
GENERAL-" before "Whenever" and by adding at the end
-hereof the following new subsection:

"(b) CLAIMs UNDER SwrioN 7433.-Whenever it appears to the
court that the taxpayer's position In proceedings before the court
instituted or maintained by such taxpayer under section 7433 is
frivolous or groundless, damages in an amount not in excess of
$10,000 shall be awarded to the United States by the court in the
court's decision. Damages so awarded shall be assessed at the same
time as the decision and shall be paid upon notice and demand from
the Secretary." '

(2) CLERICAL AMENDMENT.-The heading for section 6673 of
the 1986 Code Is amended by striking out "TAX".

(c) CLERICAL AMENDMENT.-The table of sections for subchapter B
of chapter 76 of the 1986 Code is further amended by striking out
the item relating to section 7433 and inserting in lieu thereof the
following new items:
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"Set 7433. Civil damages (or certain unauthoried collection actions.
'Sec, 7434. Cross referenc.."

(d) EnF'rvc DAT.-The amendments made by this section shall
apply to actions by ofrcers or employees of the Internal Revenue
,Service after the date of the enactment of this Act.

SEC. $42. ASSESSABLE PENALTY FOR IMPROPER DISCLOSURE OR E iSE
OF' INFORMATION BY PREPARERS OF RETURNS,

(a) IN (eNcERAL.-Part I of subchapter B of chapter 68 of the 1986
Code (relating to assessable penalties) is amended by adding at the
end thereof the following new section:

"SE.. 6712. DISCIOSIIRE OR USE OF INFORAtTION uY III' PItFEIS ol'
RETIINS,

"(a) IMPOSITION OP PENALTY.-If any person who is engaged in the
business of preparing, or providing services in connection with the
preparation of, returns of tax imposed by chapter 1, or any person
who for compensation prepares any such return for any other
person, and who-"(l) discloses any information furnished to him for, or in

connection with, the preparation of any such return, or
"(2) uses any such information for any purpose other than to

prepare, or assist in preparing, any such return,
shallpay a penalty of $250 for each such disclosure or use, but the
total amount imposed under this subsection on such a person for
any calendar year shall not exceed $10,000."Ib) ExcEPTONs-The rules of section 7216(b) shall apply for
purposes of this section.

"(C) DiEIClINCY PHOCEDURES NoT To APPLY.-Subchapter B of
chapter 63 (relating to deficiency procedures for income, estate, gift,
and certain excise taxe3) shall not apply in respect of the assessment
or collection of any penalty imposed by this section."

(b) CRIMINAL PENALTY To APPLY ONLY WHERE KNOWING OR RECK.
LES c DISCLOSUE OR Use.-The material preceding paragraph (1) of
section 7216(a) of the 1986 Code is amended by striking out "and
who-" and inserting in lieu thereof "and who knowingly or reck-
lessly-".

(c) CLERICAL AMENDMENT.-The table of sections for part I of
subchapter B of chapter 68 of the 1986 Code is amended by adding at
the endthereof the following new item:

"Sec. 6712 Disclosure or use or information by preparer o( returns"

(d) ErTCTIVE DATE.-The amendments made by this section shall
apply to disclosures or uses after December 31, 1988.

PART IV-TAX COURT JURISDICTION
SEC. 6213. JURISDICTION TO RESTRAIN CERTAIN PREMATURE ASSESS.

MENTS.
(a) IN OENEAL.-Section 6213(a) of the 1986 Codo (relating to time

for filing petition and restriction on assessment) is amended by
striking out the period at the end of the last sentence and inserting
in lieu thereof ", including the Tax Court. The Tax Court shall have
no jurisdiction to enjoin any action or proceeding under this subsec.
tion unless a timely petition for a redetermination of the deficiency
has been filed and then only in respect of the deficiency that is the
subject of such petition."
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(hI APPEAL OF ORDER RESTRAININa AsSEsMENT, Ere.-Section
7l82a) of the 1986 Code (relating to jurisdiction on appeal) isamended by adding at the end thereof the following new paragraph:

"M CERTAIN ORDERS ENTERED UNDER SE("ION 6-013tai.-An
order of the Tax Court which Is entered tnder authority of
section 6213 a) and which resolves a proceeding to restrain
asbessment or collection shall be treated as a decision of the Tax
Court for purposes of this section and shall be subject to the
same review by the United States Court ol Appeols as a similar
order of a district court."

fic ErFECTIVE DATE.-The amendments made by this section shall
'apply to orders entered after the date of the enuctmnnt ot this Act.
"FC. feII. JIUISIlITIO)N TO tF, 4(IE (bVEHPA- MIENT I)TEHII.INA.

lal 1-4 GENERAL.-SeCIion (1i;512bi of the 3I186 Code 'relating to
overpayment determined by the Tax Court) is amended by striking
out "paragraph (2)" and inserting in lieu thereo "'paragraph 31)" in
paragraph I 1), by redesignating paragraph 12) as paragraph t:1, and
by inserting the following new paragraph after paragraph 11):"12) JURISDICTION TO ENFORCE.-If, after 120 days after a

decision of the Tax Court has become final, the Secretar , has
failed to refund the overpayment determined by the Tax Court,
togetlher with the interest thereon as provided in subchapter B
ol chapter 67, then the Tax Court, upon motion by the taxpayer,
shall have jurisdiction to order the refund of such overpayment
and interest."

(hi AMENOMENTS ADDING CRoss REFERENCS.-
I I, Section 62141e! of the 1986 Code is amended by striking out

"REFEHENCE.-" and inserting in lieu thereof "REFERcNcEs.-"
in (fie heading, by designating the undesignated paragraph as
paragraph (1), and by adding at the end thereof the following
new paragraph:

";1 ei.r provile.n giving Tax ('ourt jurlidictlon it order a refund at an
.verpuamen and lu award sanctions, see s eton $12I1bV.'

141 Section 6512(c) of the 1986 Code is amended by striking out
"lt ;ERENC.-" and inserting in lieu thereof "IteFRENCE.-"
in the heading, by designating the undesig nated paragraph as
paragraph t l. and by adding at the end thereof the following
new paragraph:

"i) For previpiun gItving the Tax ('ul Jjulsdicaien to award reason.
" able hlitlgalitin c l In pracetedinph to enforce on uterpuyment determined

by such riourt, mee seeedien I WO."
(c) EVrF(.rivE DATEC.-The amendments made by this section shall

apply to overpayments determined by the Tax Court which have not
yet been refunded by the 90th day after the date of the enactment of
this Act.
5EC. i21. )llHISIMlrt1N TO REVIEW CERTAIN SALES OF SKIZEI lI'1)P.

ENTY.
(a) JURISDICTION To REVIEW CERTAIN SALES OF PROPERTY. -Section

6M3b)3 of the 1986 Code (relating to stay of sale of seized property
pending Tax Court decision) is amended by adding at the end
thereof the following new subparagraph:

"(C REVIEW BY TAX COURT.-If, but for the application of
subparagraph (B), a sale would be prohibited by subparagraph
(Axiii), then the Tax Court shall have jurisdiction to review the
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Secretary's determination under subparagraph (B) that the
property may be sold. Such review may be commenced upon
motion by either the Secretary or the taxpayer. An order of the
Tax Court disposing of a motion under this paragraph shall be
reviewable in the same manner as a decision of the Tax Court"

1b) Er' c'rivt Arn:.-The amendments made by this section shall
take effect on the 90th day after the date of the enactment of this
Act.

SEC. 621$. JIIRISDI('TION TO REDETERMINE INTEREST ON DEFICIENCIES.

(a) IN (GNCRAL.-Section 7481 of the 1986 Code (relating to date
when Tax Court decision becomes final) is amended by adding at the
end thereof the following new subsection:

"(c) JURSIswcrION OVl INTEr, ST DcEuT.MINATIONS,-Notwith.
standing subsection (a), if-

"(1) an asessment has been made by the Secretary under
section 6215 which Includes interest as imposed by this title,

"(2) the taxpayer has paid the entire amount of the deficiency
plus interest claimed by the Secretary, and

"(3) within I year after the date the decision of the Tax Court
becomes final under subsection (a), the taxpayer files a petition
in the Tax Court for a determination that the amount of
interest claimed by the Secretary exceeds the amount of
interest imposed by this title,

then the Tax Court may reopen the case solely to determine
whether the taxpayer hae made an overpayment of such interest
and the amount of any such overpayment. If the Tax Court deter.
mines under this subsection that the taxpayer has made an overpay.
ment of interest, then that determination shall be treated under
section i,12(bM1) as a determination of an overpayment of tax. An
order of the Tax Court redetermining the interest due, when entered
upon the records of the court, shall be reviewable in the same
manner as a decision of the Tax Court."
(b) CONFORMINo AMENDMENTS.-

(Ili Section 6512(a of the 1986 Code (relating to effect of
petition to Tux Court) is amended by inserting after "se,.ion
6;21:la)" the following: "(or 7481(c) with respect to a deterinifi.-
tion of statutory interest)".

t20)Subbection (a) of section 7481 of the 1986 Code is amended
by striking out "subsection (b)" and inserting in lieu thereof
"subsections (b) and (c)".

(c) ETio':-"ivE D ATE.-The amendments made by this section shall
apply to assessments of deficiencies redetermined by the Tax Court
made alter the date of the enactment of this Act.

.EC'. 6217. Jt'Hl, I(.ICrN TO MOI)IY DE.CISiONS IN VEtTAIN ESTATE T.X

(a) IN (ENERAL.--Section 7481 of the 1986 Code (relating to date
when Tax Court decision becomes final), as amended by section
78t3(a), is further amended by adding at the end thereof the following
new subsection:"(d) DciSIONS RILATING To STATE TAX EXT£Nn&O UNDER SE:C-
TION 6tl66.-If with respect to a decedent's estate subject to a
decision of the Tax Court-

"(I) the time for payment of an amount of tax imposed by
chapter I I is extended under section 6166, and
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"(2) there Is treated as an administrative expense under
section 2053 either-

"(A) any amount of Interest which a decedent's estate
pays on any portion of the tax imposed by section 2001 on
such estate for which the time of payment is extended
under section 6166, or

"(B) Interest on any estate, succession, legacy, or inheri.
(ance tax imposed by a State on such estate during the
period of the extension of time for payment under section6166,

then, upon a motion by the petitioner in such case in which such
time for payment of tax has ben extended under section 6166, the
Tax Court may reopen the case solely to modify the Court's decision
to reflect such estate s entitlement to a deduction for such adminis.
tration expenses under section 2063 and may hold further trial
solely with respect to the claim for such deduction if, within the
discretion of the Tax Court, such a hearing is deemed necessary. An
order of the Tax Court disposing of a motion under this subsection
shall be reviewable in the same manner as a decision of the Tax
Court, but only with respect to the matters determined in such
order."

(bi CONFORMING AM£NDMLPNTS.--
(1) Section 6512(a) of the 1986 Code (relating to effect of

petition to Tax Court), as amended by this part, is further
amended by striking out "interest)" and inserting in lieu
thereof "interest or section 7481(d) solely with respect to a
determination of estate tax h1, Ihe Tax Court)".

(2) Subsection is) of section 1481 of the 1986 Code, as amended
by thispart, is further amended by striking out "subsections (b)
and (c)' and inserting in lieu thereof "subsections (b), (c), and
(d)".

(c) ErrzcTivs DATZ.-The amendments made by this section shall
be effective with respect to Tax Court cases for which the decision is
not final on the date of the enactment of this Act.

PREPARED STATEMENT OF SENATOR HARRY REID

Mr, Chairman, thank you for the opporttuity to testi- here today. Yesterday,I
joined you and Senator Grassley and a whole host of others in introducing a bill
that that is important to me, important to Nevadans and important to taxpayers
across the country. That issue is the Taxpayers' Bill of Rights II or, as we will come
to know it, 64T12.00

Mr, Chairman, my experience with the sometimes abusive practices of'(lhe IRS
goes back to the dayi% before I was elected to Congress. During the time that I prac-
ticed law in the State of Nevada, I had a number of taxpayers come to me who were
concerned about the way they were treated by the Internal Revenue Service. Card
dealers, roulette dealers waiters, waitresses, and others that worked in the gaming
and resort industry in Nevada approached me with stories of harassment by the
IRS. While they acknowledged the fact that they owed the IRS money, they could
not iunderstand the treatment they were receiving from this agency. They told me
stories of arrangements that were made with the IRS to pay taxes they owed and
how suddenly the arrangements were negated. The IRS would say, 1,Well, it is true
we agreed you could pay the money back at the rate of $600 a month, but what

has happened in the meantime is that there is a new revenue agent. As a result,
you are going to have to pay $750 a month," or some other figure. This is only one

example. The complaints were many, and the stories all had the same theme.
The complaints did not stop when I was elected to the House of Representatives.

As a result, I introduced the first Taxpayers' Bill of Rights in that body during the
99th Congress. Unfortunately the House wasn't interested in moving my bill. The
Member who chaired the Subcommittee in Ways and Means did not see the merits
of the legislation.
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The day I introduced that legislation in the House I appeared on the Charley
Rose's show "Nightwatch." The show aired between 2 and 6 o'clock in the morning.
1, frankly, did not expect anyone to be watching the show. But, the fact is there
must have been quite a few people watching the show. The next day, when I came
to work, the phone would not stop ringing. Telegrams were flooding inand the mail
arrived by the bagful a few days later. What I discovered in all of this communica-
tion was that the problems in Nevada with Nevada citizen was not only a Nevada
problem but, in fact, Mr. Chairman, a problem we had all over the country. There
were problems all over these United States with the way the IRS was treating tax-
payers. And they were not pleasant stories.

Nevertheless, my bill would not move in the House. The messages I received were
certainly fuel for my fire though.

On my maiden Senate floor speech, again I spoke of a Taxpayers' Bill of Rights.
Coincidently, the presiding officer that day was David Pryor. You sent a note to me
after the conclusion of my speech. The note indicated his interest in the issue, It
indicated that this was a good idea and that you wanted to work together on the
issue.

Later that day I heard from Senator Graseley. He indicated that he, too, was in-
terested in the bill.

Senator Pryor, you were the chairman of this subcommittee having jurisdiction
over the IRS at that time as well. As a result of your position, you were able to
move the Taxpayers' Bill of Rights, and move it you did. In your own words, you
described that you had developed "a passion" for the Taxpayers' Bill of Rights. Your
hearings developed so many abusive stories that it became something extremely im-
portnt to you.

As a result of the very hard work of both you and Grassley this legislation was
moved through the Senate, the House and became law. I wili be forever indebted
to you for your ability, and your "passion" for this legislation. Because, but for you,
this legislation would not have moved. It was my idea, but you were the moving
force behind the bill through the Senate process. I am very grateful for that, and
the American taxpayers should be grateful for that,

The provisions in the original Taxpayers' Bill of Rights are important. It instructs
the IRS to prepare a statement of taxpayers' rights. Now when a taxpayer has a
problem he or she knows what his or her rights might be.

The Taxpayers' Bill of Rights grants statutory authority to the Ombudsman to
issue 'Taxpayer Asistance Orders" if the taxpayer will suffer significant hardship
asa result of the way the tax lawsare bein adnistered.

It sets out rules for taxpayer audit interviews.
It authorizes the IRS to enter into a written installment payment agreement with

a taxpayer and sets criteria for terminating an agreement.
The Taxpayers' Bill of Rights also prohibits the use of tax enforcement results to

evaluate Collection employees or to impose production quotas or goals.
The hearings on the Taxpayers' Bil of Rights indicated that certain IRS employ.

ees were promoted as a result of how much money they could collect. In fact, one
taxpayer in the State of California testified that on the window of the Los Angeles
IRS office the officers had written little slogans to promote the collection of more
money. This, and actions like it, are no longer permissible.

The Taxpayers' Bill of Rights requires financial institutions to hold accounts gar-
nished by IRS for 21 days after receiving the notice of levy rather than sending the
money right out,

The Taxpayers' Bill of Rights has made great strides on behalf of taxpayers
rights, understanding and underscoring, Mr. Chairman, that no one involved with
this legislation does not want the Fediral Government to collect moneys that are
due and owing. What we do not want is the IRS to be abusive and mean spirited
in collecting money they are not entitled to. That is what the Taxpayers' ill of
Ri ghts is set up to protect.

Mr. Chairman, the Taxpayers' Bill of Rights 2 or T2 will take the next step in
providing safeguards to the taxpayer. Among other things, it will replace the Office
of Taxpayer Ombudsman with a new Office of Taxpayer Advocate and allow this
prison a more independent role in protecting taxpayers rights. An important provi-
sion of T2 will make the Problems Resolution Officers (PRO--the IS person out
in the field that handles taxpayer complaints-accountable to the Taxpayer Advo-
cate rather than the local IRS District Director.

As the situation exists now, the PRO is hired, supervised, reviewed and promoted
by the local Director. This bill provides that the PRO is accountable to the Taxpayer
A dvocate, an individual appointed by the President and confirmed by the Senate.
There is little doubt that the taxpayer would have a more sympathetic ear at the
IRS if this were the situation.
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An additional provision relating to the Taxpayer Advocate gives more strength to
the Taxpayer Assistance Order Program. Taxpayer Assistance Orders (TAO) were
established in the first Taxpayers Bill of Rights to assist 'taxpayers who would suf-
fer hardship as a result of IS actions. However, Taxpayer Assistance Orders may
be modified or rescinded by the Omubudsman, a district director, a compliance center
director or virtually anyone at that level of authority or above. T2 provides that
only a taxpayer Advocate and/or the IRS Commissioner may modify or rescind a
Taxpayer Assistance Order.

T2 will also protect the taxpayers with respect to the interest rate differential be.
tween the rate the taxpayer must pay the government on underpayments and the
interest rate the IRS pays the taxpayer on overpayments. The government will now
pay the same amount to taxpayers that taxpayers must pay to them.

Mr. Chairman, I have touched on only a very few of the provisions in the bill.
There are many more and I urge your committee to take a close look at them. Tiis
legislation will protect our constituents against the sometimes abusive practices of
the IRS. If Congress wants to pass or want to support a bill that will really have
an effect in your states--then this is the legislation you should cosponsor.
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PREPARED STATEMENT OF HARVEY J. SJmAN

My name is Harvey Shulman. I am the General Counsel of the
National Association of Computer Consultant Businesses ("NACCB").
I am pleased to be able to provide testimony at these hearings on
a second "Taxpayer Bill of Rights". Senator Pryor, you have been
a leader in the effort to assure that taxpayers are treated fairly
and with due process in their dealings with the IRS. When the
financial well-being of individuals and the continued existence of
many business entities can be destroyed by inappropriate IRS
actions, it is critical that adequate procedural safeguards be
adopted.

At the April 6, 1990 hearings chaired by Senator Pryor on "IRS
Implementation of the Taxpayers' Bill of Rights", NACCB provided
oral testimony on how the existing law is unable to provide
sufficient protection especially to small businesses faced with
employment tax audits. In fact, as part of our testimony, we
transmitted a copy of an IRS "Snitch Sheet" disseminated to
taxpayers by at least one IRS office which was interested in
obtaining "leads" for employment tax audits. We also focused on
significant shortcomings in the IRS Manual sections that dealt with
activities of the Collections Division during employment tax
audits, a subject which Senator Pryor also highlighted by reference
his receipt of a copy of correspondence from Senator John Kerry to
then Commissioner Goldberg.

Since NACCB's 1990 testimony, there have been some positive
changes in IRS practices and procedures in the employment tax area
which directly resulted from those hearings. Nonetheless, in many
other respects, the problems have become worse -- and we believe
that they deaerve the same degree of attention now.

Our concern now - - as it was in 1990 - - primarily involves IRS
examinations of small businesses, particularly in the employment
tax area. All of us are naturally concerned about the rights of
individuals whose income tax returns are being audited by the IRS;
it is the quintessential case of personal rights of individuals
versus government power. Yet, Senator Pryor, too often the plight
of gimll &buginga does not receive adequate attention -- perhaps
because this class of taxpayers i' thought of composed of
businesses with revenues of millions or even tens of millions of
dollars and the ability to fend for themselves.

But when we do not pay adequate attention to small businesses,
we ignore two important truths: First, behind every small business
are people -- the individual owners and the workers who depend on
them - - and these people can be hurt enormously by improper IRS
practices during audits of these businesses. Second, small
businesses, unlike most individuals, actually face two types of IRS
audits -- income taxes and employment taxes -- and so they have
double the risk of being harmed by improper IRS procedures. In
fact, as we will explain today Senator Pryor, employment tax audits
of small business are often far more potentially destructive to
these businesses than income tax audits. Employment tax audits can
involve a variety of issue including whether a worker is an
independent contractor or an employee, whether payments to
employees are taxable wages or non-taxable expense reimbursements
or fringe benefits, and whether corporate loans to key employees
should be taxed as wages.

Senator, NACCB has a unique perspective on the power that the
IRS can bring to bear against small businesses. Our members are
all in. the technical services industry. As the result of Section
1706 of the 1986 Tax Reform Act -- which we are still trying to
repeal -- this industry has been a major target for IRS employment
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tax audits because it is the 2 industry in the United States
which does not have some type of employment tax "safe haven".
Although many of the problems I will address here go far beyond our
industry, we have seen these problems in "spades" because we are so
vulnerable due to the unfair discrimination that we face as the
result of Section 1706. And, through our contact with other
industries, we know that the IRS practices that affect us are
beginning to have similarly adverse impact in other industries.
Yet whatever the substantive tax standards might be for our
industry or others, no taxpayer should have to face the IRS
practices to which our members have been exposed.

The incidents I will address today are real, and they
demonstrate how the lack of procedural safeguards has led to IRS
actions that create fear and intimidation in small businesses.
Indeed, Senator Pryor, a number of our members -- people who are
viewed as outstanding and ethical local business leaders in their
communities and who have never had any previous problems with the
IRS -- have described the experiences of undergoing IRS employment
tax audits as "living in hell", being "coerced by terror tactics",
and as being "victimized by legalized extortion". We believe that
there is a basis for many of these feelings, particularly because
of the procedures to which these taxpayers have been subjected; but
the mere fact that so many reasonable people feel this way is
itself a danger sign that some action is necessary.

1. IRS Auditors Unfairly Ingage in Contacts With Customers and
Workers of a Taxpayer Which Threaten to BarN the Taxpayer's
business. In the course of employment tax examinations the IRS
will ask for a list of all of the workers paid by the taxpayers And
al 2 t t . Thereafter, the IRS auditors
typically contact workers who perform services for business
taxpayers. The workers are then questioned, at length and in
detail, about their relationships with the taxpayers. Likewise,
the IRS auditors frequently contact the taxpayers' g and in
so called "three party" situations where the taxpayers are
intermediate "brokers" who arranges for workers to provide services
to customers of those brokers, conduct similar interviews with them
about the services performed for them by the workers. In many
cases, the IRS auditors simply "show up" at the homes or offices of
workers or at the premises of customers, and a demand is made for
immediate interviews.

In many audits, the IRS auditors "cast a wide net" by
contacting -- through letter, by telephone or in person -- very
large numbers of taxpayers' workers and customers. In most
instances, our experience has been that these IRS tactics are
intimidating -- at a minimum -- to most of the contacted workers
and to many customers. At worst, because workers and customers
frequently have the opportunity to deal with many different firms
that offer the same services as the taxpayers being audited, a
visit from an IRS auditor is a potential "death knell" to a
continuing business relationship -- many of these "third parties"
want to eliminate their involvement with anyone being investigated
by the IRS.

We ask that a provision be included in T2 that imposes
limitations upon IRS contacts with "third parties" in connection
with employment tax audits of a taxpayer where such contacts have
the potential to seriously harm the taxpayer's business.

2. IRS Auditors Unfairly Request "Responsible Persons"
Associated With A Taxpayer to Waive the Statute of Limitations for
a Personal Tax Assessment - - and They Threaten Iinediato
Assessments Against These Persons if a Waiver Is Not Signed -- ten
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When There is No Reasonable Basis for the Eventual Imposition of
any Personal Tax Liability. Because employment taxes are "trust
fund" taxes, Section 6672 of the IRC allows the IRS to assess these
taxes against and collect them from "responsible persons" in a
business, e.g., owners, officers, directors, if the failure to pay
the taxes was "willful". But Congress has separately provided, in
Section 3509 of the Code, that assessments for employment taxes in
cases of worker misclassification - - i.e., treatment of an employee
as an independent contractor -- will be made at a reduced tax rate
unless there has been "intentional disregard" of the law. The IRS
has rightly Concluded that if there is no "intentional disregard",
then it is not possible for the IRS to claim that the resultant
failure to pay the taxes was "willful"; in other words, there can
be no "personal liability" for a taxpayer's classifications of
workers as independent contractors unless the taxpayer has
"intentionally disregarded' the law.

In practice, very few cases of alleged worker
misclassification that we have seen are found to reflect
"intentional disregard" of the law and so there is rarely any
"personal liability". Nonetheless, in many cases, as long as an
audit is still pending -- even several months after the audit has
been ongoing -- the IRS auditors will threaten a taxpayer's owners,
officers and others with a "quick assessment" if they do not agree
to waive an impending statute of limitations deadline which would
otherwise preclude a personal assessment against these persons; in
many such cases, after months or years of investigation, the IRS
has found n2 meaningful evidence of any "willful" non-payment or
"intentional disregard" of the law, and yet the IRS auditors will
threaten an immediate personal assessment of taxes if the persons
do not consent to waive the upcoming statute of limitations
deadline by signing IRS Form 2750.

It is grossly unfair to subject these individuals to the
"threat" of personal liability and to "coerce" a waiver of the
statute of limitations as to "personal liability" in such
circumstances; especially when the individuals have already been
under the emotional, logistical and financial burdens associated
with the audits of their firms and there is no reasonable evidence
of their "intentional disregard" of the law, taxpayers rightfully
view the demand for a signed Form 2759 as akin to "terror tactics",
"bargaining chips", "harassment", or other attempts at
intimidation.

We urge that a provision be included in T2 that imposes
limitations upon the right of IRS auditors to effectively force
individuals to sign Form 2750 when, after an examination has been
pending for a reasonable duration, there is no reasonable evidence
of any 'willful' failure to pay taxes or of any "intentional
disregard" of the law.

3. IRS Auditors Unfairly Refuse to Disclose Workers' Tax
Returns to a Taxpayer Even in Cases Where the Auditors Themselves
Have Relied Upon Those Workers' Tax Returns to Impose a Tax
Liability on a Taxpayer Who Pays Those Workers. In many employment
tax audits where an IRS auditor wants to make a case that a worker
retained by a business taxpayer is an employee rather than an
independent contractor, the auditor will review the personal tax
returns and associated schedules filed by the worker. For example,
often the auditor will state in his or her report that workers have
no other sources of income other than from one particular business,
or that workers have no advertising expenses, or similar facts
allegedly gathered from workers' tax returns that are relied upon
to support the auditor's view that the worker is an employee of the
business taxpayer.
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But when business taxpayers ask to examine these same worker
returns to be certain that the facts as alleged by 1the auditor are
true, or to determine if the returns also contain other facts that
contravene the auditor's selectively-chosen data - for example,
the returns may also show chat the workers have business expenses,
a key factor "conveniently" ignored by the IRS auditor -- the IRS
refuses to allow the business taxpayers to inspect these very same
returns.

Although there are undoubtedly issues of disclosure of
confidential information here, we urge you to eliminate the
inherent unfairness in allowing the IRS the exclusive right to rely
upon *secret" facts to support a substantial tax asset sment against
a taxpayer without providing the taxpayer an opportunity to review
the documents from which those obtained so as to be able to confirm
or contest the accuracy and completeness of those facts and other
relevant facts in those documents.

4. In All Audits the IRS should Be Required to Conduct a
Reasonable Investigation Before Any Presumption of Correctness Will
Apply to a Determination of Tax Liability. We are familiar with
several instances in which an IRS auditor has pursued an
examination =z with the goal of gathering all of the key relevant
facts -- no matter whether the facts support the ~txpgyrQr.%he
government -- but the auditor has instead attempted to "build a
case" for the government. Particularly when interviewing "third
parties" about a taxpayer's liability, IRS auditors have often
selectively recorded the interviewees' answers and have pressured
the interviewees to sign these incomplete statements. Likewise, on
many occasions IRS auditors have refused to include facts in their
reports that are favorable to taxpayers, and there are even
instances in which an auditor has also refused to accept documents
that support the taxpayer's position or has "created" facts that
have no reasonable basis in interviews or documents.

All of this type of conduct is intended to support an
auditor's position; even though there may be strong facts and a
strong argument that the taxpayer does = have a tax liability,
the auditor uses the one-sided investigation to "write the case up"
in favor of the government and force the taxpayer to gather its own
facts, present its own legal arguments, and then pursue its case
with an Appeals Officer. No taxpayer should be subjected to these
types of result-oriented, imbalanced examinations. Yet there is no
clear legal detriment to the IRS when an auditor engages in such
conduct.

Section 603 of the current version of T2 recognizes the need
for the IRS to conduct a reasonable investigation of certain
information reported on information returns and, if this is not
done, the IRS's determination of a deficiency will not be entitled
to a presumption of correctness. But Section 603 is too limited.

We ask that Section 603 be expanded so that in all
examinations -- including those in the employment tax area -- the
IRS should be obliged to conduct a reasonable investigation.
Moreover, the requirement of reasonableness should specifically
include fairness and impartiality in fact-gathering and review.

5. IRS Auditors Should Have Some Personal Accountability to
Taxpayers For Unreasonable Actions Taken By Them.

We recognize that the subject of personal liability of IRS
auditors has been a controversial one over the years. However, it
is apparent from our previous discussion that some misconduct by
IRS auditors is sufficiently egregious ans prejudicial to taxpayers
that the IRS employee should not be protected from personal
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liability to the taxpayer. Por example, if an IRS auditor can be
shown to have intentionallymisstated facts or eliminated from her
file documents that are exculpatory to the taxpayer, some amount of
liability seems appropriate. Perhaps the taxpayer might be
required to have such a claim resolved by an impartial IRS official
or the amount of liability might be limited, e.g., $5,000, but the
concept of liability should no longer be discounted.

We urge that Section 505 of T2 be modified to allow damage
awards against IRS .loyees who engage in reckless or
intentional* misconduct.

6. IRS Procedures Unfairly Give an Auditor Control Over the
Transmission of a Protest to Appeals Offices in Cases Where the
Auditor's Own Report is the Subject of the Protest. It is the
practice in some IRS offices for a taxpayer to transmit its protest
of an "unagreed" audit to the IRS auditor who conducted the audit.
That auditor is then supposed to transmit the protest to the
Appeals Office.* During any delay in transmission, interest and
penalties may be accruing if the taxpayer ultimately proves to be
unsuccessful in an appeal.

Unfortunately there is no established procedure or time
limitation for the transmission of the protest. For example, in
one particular audit with which we are familiar, a protest was sent
to the IRS auditor on April 29, 1991, but the IRS auditor did not
transmit the protest to the Appeals Office for almost 7W months,
until December 16, 1991.

We urge that Section 301 of the current version of TI - which
prohibits the IRS from charging interest to taxpayers when that
interest is due to unreasonable IRS delays -- should be expanded
beyond "deficiencies* to cover employment tax assessments. In
addition, for purposes for defining what is an "unreasonable
delay", T2 should include legislative history that requires
protests to be transmitted to the Appeal Office within 30 days of
receipt.

7. IRS Procedures Unfairly Permit Private Communications
Between IRS Auditors and Appeals Officers About Pending Appeals.
An IRS auditor typically spends weeks, if not months and often
years, conducting an investigation, determining facts, and
performing a legal analysis -- all of which is to be set forth in
a formal report presented to the taxpayer where a case is
"unagreed". Based upon the report, a taxpayer will decide what
further steps to take, including filing a protest with the IRS
Appeals Office. In that protest, a taxpayer will set forth its
disagreements with the findings of fact and conclusions of law
reached by the IRS auditor. However, IRS procedures permit the IRS
auditor -- who is then, of course, in a type of adverse
"prosecutorial" role -- to communicate privately in writing or
orally with the Appeals Officer who will decide the case.

Apart from whatever justifications might be offered for this
process, there is at least an appearance of unfairness to
taxpayers, and actual unfairness may often result; indeed, whether
such contacts take place and what is said during such contacts is
often unknown to the taxpayer. In some cases, the IRS auditor may
actually prepare a detailed written rebuttal to the taxpayer's
protest -- in effect, a "second bite at the apple" for the IRS
auditor -- and that rebuttal might contain incorrect facts or legal
analysis to which the taxpayer would have no opportunity to
respond.

In one recent case, for example, an IRS auditor wrote a
twenty-two page rebuttal addressed to the Appeals Officer and, in
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her opening sentence, she stated: "This memorandum is an addendum
to the examiner's original report and a rebuttal to the taxpayer's
written protest. It is intended for INTERNAL USE ONLY and SHOULD
NOT BE PROVIDED TO THE TAXPAYER." This type of conduct cannot be
condoned.

We urge that you consider what limitations should be imposed
on such intra-IRS private contacts and how to insure that taxpayers
are automatically and promptly sent a copy of written contacts or
a sussary of oral contacts that do occur.

8. The Opportunities for Appeals Officers to Raise "New
Issues" Should Be Further Restricted. Although the IRS Manual
imposes some restrictions in the form of guidelines on the right of
Appeals Officers to raise "new issues" when a taxpayer appeals an
adverse decision that was made by an IRS auditor, further
restrictions are appropriate.

The present IRS practice allows an Appeals Officer to raise a
"new issue" if there are "substantial grounds" in the examination
record for doing so and if the amount of tax is "material". Under
these guidelines, before raising a "new issue" an Appeals Officer
must be "quite certain" that the government will prevail on the
"new issue" and there must be "good, sound substantial reason" --
based on facts "already existing in the record" -- for raising the
"new issue". Although this standard is relatively high, it does
allow for the situation to occur in which the IRS auditor has
pursued an examination on the basis of one particular legal theory,
but the facts would support an assessment on the basis of a second
legal theory that was either dropped by the auditor or never
pursued, so that the Appeals Officer can raise this "new", second
theory.

The unfairness of this situation is enormous: the taxpayer
will have spent a great deal of money and time developing its side
of the case for the auditor and in the protest filed with the
Appeals Officer, but now the taxpayer can be forced to defend a new
and different legal issue before the Appeals Officer. Also, this
could well entail the development of additional "defensive" facts
not already in the examination, thereby extending the fact-
gathering phase into the appeals process.

We urge that T2 be amended to impose restrictions on the
ability of Appeals Officers to raise "new issues" for the first
time on appeal or to reopen issues resolved favorably to the
taxpayer by the auditor.

9. IRS Appeals Officers Should Be Directed Not to Consider
Whether Costs Would Be Awarded a Taxpayer When They Decide Whether
to Settle a Case in the Taxpayer's Favor. Sections 801 through 803
of T2 would permit taxpayers to be awarded administrative costs
incurred after a proposed assessment if the taxpayer ultimately
prevails and the IRS position has been determined not to have been
substantially justified.

We believe that this provision could help eliminate the
situations in which some IRS examiners in employment tax audits
will simply "write up" a case in favor of the government and leave
the taxpayers with the task of prevailing on their protests with
the Appeals Office. However, there is some possibility that
Appeals Officers -- fearful that successful taxpayers would then
ask for administrative costs -- might be less inclined to settle a
case in the taxpayers' favor. Appeals Officers should be precluded
from weighing this factor in determining whether and how to settle
a case. Of course, we recognize that even with this proscription
this factor might still be an unspoken and unproven ingredient of
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an Appeals Officer's decision, but nonetheless the proscription
should be imposed by Congress.

The legislative history of Sections 801 through 803 should
specifically prohibit Appeals Officers from any consideration of
whether costs would be awarded a taxpayer when they decide whether
to settle a case in the taxpayer's favor.

10. IRS Procedures Unfairly Permit the IRS to File a fjig
Notice of Federal Tax Lien Against a Taxpayer While the Taxpayer is
Contesting an Employment Tax Liability in a Refund Suit. In income
tax cases, a taxpayer is entitled to petition the Tax Court and
have a de novo trial bgr the IRS can actually make an assessment
against the taxpayer. In employment tax cases, the IRS can and
does assess the tax immediately after an adverse decision by the
IRS Appeals Office. Hence, unlike income tax cases, a taxpayer in
an employment tax case has no opportunity to have the taxpayer's
case heard by a judge until a the IRS has made an assessment.
The assessment itself can have a devastating effect on the
taxpayer; however, the IRS's filing of a notice of federal tax lien-- which can shortly follow the assessment -- is effectively a
"death knell" to many business because most financial institutions
will immediately eliminate a "line of credit" after such notice has
been filed it= n efore. Thus, even before a decision by a trial
court -- which might ultimately rule in favor of the taxpayer -- a
business taxpayer can be put out of business while contesting the
IRS assessment. We recognize that the IRS does not automatically
file a notice of tax lien right after an assessment, but it should
be precluded from doing so in cases other than "Jeopardy-type"
situations.

Section 502 of T2 should be expanded to preclude the IRS from
filing a federal tax lien until after a tax refund suit is decided
except in *jeopardy-typen situations.

PREPARED STATEMENT OF ROBERT T. ZALESKI
Good Morning. My name is Robert T. Zaleski. I am a public accountant from

Plymouth Meeting, Pennsylvania. I have been in public practice for 18 years. I am
enrolled to practice before the Internal Revenue Service. I am also a member of the
U.S. Small Business Adinistration's National Advisory Council.'

I appear before you today as Vice Chair of the Federal Taxation Committee of the
National Society of Public Accountants. NSPA represents some 21,000 independent
accountants who provide accounting, tax preparation, tax planning, financial plan-
ning and managerial advisory services to an estimated 4 million individuals tnd
small businesses nationwide.

Because of the type of clients its members serve, NSPA is in a unique position
to address how mainstream America views the concept of taxpayer rights. Our mem-
bers represent Mfi' Street, U.S.A.--its small businesses, senior citizens, and work-
ing families, struggling to make ends meet. Because of this, NSPA members are the
first to see the impact of the Taxpayer Bill of Rights on the average American.

We therefore greatly appreciate the opportunity to appear before you today and
share with you our experiences as they relate to a number of important issues in-
volved in reviewing current and proposed mechanisms for safeguarding taxpayers'ri Ihts.

We National Society has reviewed each of the taxpayer rights proposals outlined

by Subcommittee Chairman David Pryor (D-AR) in a November 6th statement on
the Senate floor. In general, NSPA believes that most of Senator Pryor's initiatives
are positive steps toward improving perceptions of the fairness of the nation's reve-
nue laws. We believe that one-i4wo matters merit further consideration before ac.
tion is taken on them. Where appropriate, our concerns are noted.

NSPA has also taken the liberty of addressing some of the other taxpayer rights
problems its members encounter on a regular basis. We encourage therSub-
committee to include these matters in the taxpayer rights debate.
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A. PROVISIONS CONTAINED IN SENATOR PRYOR'S "T2"

1. Taxpayer Rights Review
The proposed processes for allowing taxpayers to appeal violations of their rights,

separate and apart from any dispute as to the underlying tax liability, seems to
NSPA to be an appropriate reform worthy of further consideration.

Should the Subcommittee adopt this recommendation, however, the National Soci-
ety would recommend one additional category be added to the appealable matters:
preparer penalties. Under current law, nearly the only way to appeal an IRS deter-
mination that preparer penalties are justified is through suit in the U.S. District
Court. Such a procedure is clearly far too cumbersome for smaller penalties, leaving
aggrieved preparers without any effective remedy for erroneous IRS assessments.

Adding this discr eet category of appealable items to the proposed administrative
appeal process will safeguard practitioner rights without adding undue burden to
the proposed systera.

2. The Ombudsr.,in
As T2 proposes, NSPA supports retaining the Taxpayer Ombudsman's office with-

in the Internal Revenue Service. We believe there are significant disadvantages to
relocating the Ombudsman; in NSPA's experience, it is often better to have an advo-
cate working within the system than one working without.

For these same reasons, we must express some concern over the proposal to trans-
fer Problems Resolution Office (PRO) personnel from the District Director to the
Ombudsman. It is our fear that such a change will cause PRO personnel to be per-
ceived by other IRS personnel as somehow "outside" the system, thereby diminish-
ing the PRO's effectiveness. The vast majority of practitioners have been very satis-
fied with the PRO, mid are therefore hesitant to endorse systemic changes in the
PRO structure.

At the same time, however, we support the expanded authority T2 would confer
on the Taxpayer Ombudsman. Particularly, the authority to abate assessments,
grant refund requests, and stay collection activities will significantly enhance the
effectiveness of both the Ombudmnan and the PRO. NSPA therefore supports these
proposed changes.

NSPA also supports requirements that the Ombudsman issue independent peri-
odic reports to the Congress.

3. Elimination of Interest Differential
As a matter of fundamental fairness to taxpayers, NSPA supports the elimination

of the differential between the interest taxpayers a the government and the inter-
eat the government pays taxpayers. It has been NSPA's experience that most tax-
payers perceive the differential as a particularly annoying example of unfairness in
the revenue laws.

4. Recovery of Administrative Costs
NSPA supports the expanded provisions for recovering administrative costs. We

particularly view the increase in the maximum allowable hourly professional fees
from $76 to $160. We believe that this increase reflects the realities of the market-
place, and will also create additional incentive for IRS field personnel to act in a
manner that is fair to the taxpayer.

5. Expansion of Authority to Issue Lien Release Certificates
NSPA supports expansion of the Secretary's authority to issue certificates of re.

lease to cover premature or incorrectly filed liens.
6. Removal of Recovery Limits for Civil Damages

The National Society supports the elimination of caps on civil damages for certain
unauthorized collection actions. NSPA particularly endorses expansion of the Code
Section 7433 provisions to "negligent" IRS actions.

7. Content of Notices
NSPA believes that the IRS National Office staff have been working diligently to

improve the content and clarity of IRS notices. While agreeing that more work
needs to be done in this area , the National Society believes that the proposed solu-
tion-invalidating any such notices-is perhaps too severe. NSPA would there ore
recommend that the Subcommittee explore potential intermediate actions before
such an "ultimate sanction" is imposed.

8. Abatement of Interest for [Unreasonable IRS Delays
NSPA supports the proposal mandating the abatement of interest for unreason-

able IRS delays.



264

9. Secretary's Power to Suspend Rules
The National Society does not have sufficient information to comment on this pro-

vision. NSPA therefore respectfully reserves comment on this proposal until its pa-
rameters are explained in greater detail.

10. 7'Tpaver Assistance Orders
NSPA supports the proposed expansion of taxpayer assistance orders.

11. Damages for Wrongful Liens
The National Society supports the expansion of damage awards to include the

wrongful issuance of IRSliens.

12, Attorney-Client Privilege
NSPA supports the proposed reinforcement of the attorney-client privilege. The

gradual erosion of the privilege doctrine is a concern to all practitioners.
NSPA would also recommend the expansion of the privilege to include all tax

practitioners, The existing privilege applies only to attorneys. Such a proposal has
been championed in the past by(retired) Colorado Senator Bill Armstrong, and is
currently included in legislation introduced by Senators Steve Symms (R-1i)) and
Alfonse D'Amato (R-NY) (S. 1617). The tax preparer's privilege is an important
safeguard in our democratic system, and a long overdue addition to the Taxpayer
Bill of Rights. The National Society urges the Subcommittee to give the tax prepar-
er's privilege every possible consideration.

13. Notice of Deficiency
Physically examining a filed return is the absolute minimum to be expected before

a deficiency can properly be determined under Internal Revenue Code Section 6212.
That notices of deficiency are issued without such a modicum of deliberation is u-
fortunate. Accordingly, NSPA supports the proposed change requiring such an ex-
ainination of filed returns before a deficiency notice is issued.
14. Safeguards for Deficiencies Based on Information Reports

The burden of proof in non-frivolous disputes with respect to the information re-
ported on an information return properly lies with the government. NS1PA therefore
supports the proposed codification of recent case law in this area. To assert other-
wise is simply an admission that the government is either unable or unwilling to
do its job.

15. Tar Preparation Fees
The National Society of Public Accountants was deeply disturbed by a recent IRS

private letter ruling (PI,R) (9126014) which suggested that no portion of tax return
preparation fees could be allocated to activities reported on Schedules C, E, or F of
Form 1040. We believe that both the PLR's policy and its underlying technical anal-
ysis were in error.

Although it is understood that a private letter riding only binds the requesting
party, it is also recognized that PLRs are a reliable indicator as to how the Service
might rule in similar situations. We therefore strongly support a legislative clarifica-
tion that reasonable allocations of tax return preparation fees among Schedules C,
E, and F should be permitted.

We note that the analysis of the T2 provision in this matter does not specifically
make reference to Schedule E. Nevertheless NSPA sees no reason to distinguish
among the three. Certainly the PIR did not. We hope this was #n oversight.

16. Designated Summons
'i2's proposed changes to the designated sumnmons process seem to have as one

of its goals improved communication between the Service and the taxpayer. To this
extent, the National Society supports the proposal. We would, however, caution the
Subcommittee to ensure that the proposed changes will not interfere with legitimate
tax administration objectives.

17. Increased Levy Exemption Amount
NSPA supports the recommended increase in the levy exemption amount. We rec-

ommend that the proposed amounts remain indexed for inflation.

18. Taxpayer's Right to an Installment Agreement
Codifyin a taxpayer's right to an installment agreement has considerable appeal.

Certainly, i' the taxpayer has a clean payment history with the government, such
a Kuarantee is entirely appropriate. NSPA would suggest, however, that the logic
driving this proposal appWes in situations beyond the individual income tax. For
many small businesses, or example, an installment agreement following a large ad-
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justment is the only way to ensure continued solvency. While we recognize that ex-
p adding the concept beyond 1040s does present additional difficulties, we neverthe-
less believe that the advantages to taxpayers are significant. Further consideration
therefore should be given to the potential small business applications of this pro-
posal.

19. Prospective Effective Date for Treasury Regulations
NSPA has gone on record many times in support of prospective effective dates for

Treasury Regulations, and is pleased to have this opportunity to reiterate its posi.
tion.
20. Trust Fund Taves

Trust fund taxes present particular difficulties for tax administration. The IRS
must balance a need for individual fairness with a sometime egregious violation of
fiduciary obligations. Nevertheless, administrative appeal prior to IRS action in this
area is appropriate, particularly if the "responsible person" is somewhat removed
from tile withholding and remitting of trust fund taxes. Of course, it is assumed
that the usual provisions for jeopardy assessments will apply. NSPA also believes
that it is singularly inappropriate for the IILS to collect more thwa 100% of the taxes
owed, and supports efforts to prohibit this abusive practice. NSPA believes that such
efforts should include disclosure by the IRS to affected individuals of others from
whom trust fmnd taxes have been collected.

21. Safeguard for Divorced or Separated Spouses
The National Society has no basis for commenting on this matter, as we are not

familiar with the extent of problems in this area.
22. Notice of Exam nation by Written Notice

Surreptitious efforts b, certain IRS employees to gather information from tax-
payers via telephone contact have long been a source of difficulty for taxpayers and
tax practitioners. In the hope that such a proposal will eliminate this unfortunate
problem, NSPA supports the requirement that initial taxpayer contact occur in writ-
ing, and not by telephone.
23. Hardship

The definition of "hardship" is by its nature subjective. Efforts to clarify congres-
sional intent through the use of modifiers such as "undue" or "significant" may actu-
ally serve to confuse matters for administrators. Nevertheless, IRS p personnel must
receive some guidance as to what Congress means by the term "hardship." In the
absence of such guidance, administrators are left open to criticism either for their
severityor their lenience in determining whether a particular taxpayer faces "hard-
ship."Therefore, if it is the intent of Uongress to recommend greater IRS leniency
in determining hardship, NSPA supports the proposal to remove qualifying lani-
guage. However, NSPA recommends that the legislative history make such inten-
tions very clear.
24. Notice of Proposed Deficiency

Because administrative delay can add significantly to a taxpayer's burden, finan-
cial and otherwise, NSPA supports the proposal mandating the issuance of "30-day"
letters.

B. AI)IJrIONAI, PROVISIONS RECOMMENI)Eiv BY NSPA

1. Tax Court Practice
House Budget Committee Chairman [eon Panetta (1)-CA) has introduced legisla-

tion (H.R. 1485) to allow certified public accountants ad enrolled agents to rep-
resent taxpayers in small cases before the U.S. Tax Court. The Internal Revenue
Code defines a "small case" as one with less than $10,000 in disputed tax. (Code
Section 7463).

NSPA believes that Congressman Panetta's bill will greatly simplify appearances
before the Tax Court for many taxpayers. Instead of incurring the tine and delay
involved in retaining counsel, H.R. 1485 allows small case taxpayers to be rep-
resented by the one person who knows their tax situation best-their CPA or EA.

Since present law already permits CPAs and EAs to practice before the Tax Court
if they pass a written examination, H.R. 1485 is a logical extension of existing prac-
tice rights. Because the formal rules of evidence and procedure which the Tax Court
examination tests are waived in small cases, the integrity of the system is in no
way compromised.

More importantly, since the IRS is required to consider the hazards of litigation-
to both the taxpayer and the governinent--in deciding whether or not to settle a
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case, Congressman Panetta's bill would essentially 'evel the playing field" for tax-
payers in Appeals. In this respect NSPA views H.R. 1485 as both a logical exten.
sion of CPAs and FAs practice right as well as an important procedural safeguard
for taxpayers.

NSPA has actively supported this legislation, and urges its consideration in your
deliberations,

2. Place of Audit
For many taxpayers., the intransigence on the part of some IRS auditors to con-

duct a fieldaudit at the practitioner's office continues to be a problem. Even if they
are offered the option of first visiting the taxpayer's home or place of business, too
many revenue agents insist on conducting an entire audit there, regardless of the
cost or inconvenience to the taxpayer.

By contrast, when the audit is conducted at the practitioner's office, he or she of.
fers complete access to records, adequate space without disruption to any of the par-
ties and the ability to mitigate the fees he or she must charge the taxpayer.

VWie some IRS staff have shown increased sensitivity in this area, such attitudes
are neither uniform nor codified. NSPA believes that any meaningful discussion of
taxpayer rights must address this admittedly difficult issue. We believe that legiti-
mate tax administration needs can still be satisfied without having to conduct entire
audits at a taxpayer's home or place of business.

3. Honoring the Power of Attorney
Many practitioners routinely experience difficulty in having IRS field personnel

honor valid powers of attorney. Ihat is, all too often, IRS employees make direct
contact with taxpayers, even after receiving a power of attorney authorizing rep-
resentation by an attorney, CPA, or EA. In such instances, the taxpayer generally
is either unaware that such conduct is improper, or is afraid to question the propri-
ety of the contact for fear of alienating the IRS employee.

NSPA recognizes that legitimate circumstances may on occasion necessitate a di-
rect taxpayer interview. Nevertheless, where a power of attorney is on file, such an
interview should be arranged through the authorized representative and conducted
in that representative's presence.

This improper disregard of a power of attorney compromises the rights of both
practitioners and taxpayers. While NSPA commends the efforts of the IRS Director
of Practice to liberalize the rules regarding powers of attorney, we believe that fr-
ther safeguards must be established. NSPA suggests that establishing some appro-
priate form of sanctions be considered to discourage this practice.

4. Changes to ' I'imely.Mailed-A8.-Taely-Filed" Rule
The U.S. Court of Appeals for the Seventh Circuit recently had occasion to decide

whether the "timely-mailed-as-timely-filed" rule applies to the date a document is
deposited with a commercial courier service. (Petrulis v. Commissioner, F.2d

,68 A 1TR 2d 91-256 (7th Cir., 1991)). In declining to rule that a Tax Court
petition tendered to Federal Express on the 90th day and delivered to theTax Court
on the 91st day was timely, the appellate court clearly indicated that legislative ac-
tion is required. That is, the court held that Section 7502 of the Internal Revenue
Code limits the "timely-mailed-as-timely-filed" rule to documents tendered to the
United States Postal Service.

NSPA urges the Subcommittee to take advantage of the current deliberations to
incorporate such a legislative change. Taxpayers should have the flexibility to
choose the method of delivery most responsive to their needs and preferences. Given
the realities of today's business environment, such a change is both appropriate and
warranted.

Before concluding, NSPA woldd like to emphasize that the comments it has pre-
sented herein are not intended in any way to detract from the fine efforts of IRS
Commissioner Fred T. Goldberg, Jr., and his dedicated staff, Commissioner Gold-
berg is literally a "breath of fresh air" for the Service, and NSPA members whole-
heartedly support his initiatives. We believe however, that the Comnissioner's ef-
forts are to some extent constrained by the system within which he must operate.
Thus, it is NSPA's hope that changes to that system will have a positive effect for
all concerned,

In closing, Mr. Chairman, I would like to again thank you for the invitation to
appear before the Subcommittee today. The National Society of Public Accountants
applauds your leadership and that of the members of this Subcommittee in address-
tg the important issue of taxpayer rights. NSPA stands ready to assist you in your
efforts in every way possible.
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STATrMEFNT OF THE AMERICAN SuPPLY ASSOCIATION

The American Supply Association, the national association of full-service plumb-
ing, heating, cooling, and piping products wholesalers, is writing to express its sup-
port for the "Taxpayer's Bill of Rights 2," introduced by Senator David Pryor. ASA
is made up of many small businesses whose economic well-being is greatly impacted
by taxes.

In 1988 Senator Pryor introduced and Congress passed the first "Taxpayer Bill
of Rights" that provided taxpayers with basic safeguards from tufair IRS action,
This was a significant begminning, but more is needed to create a level playing field
for small businesses tnd individual taxpayers to challenge the IRS. ASA is pleased
that Senator Pryor and the Senate Finance Committee are following up with new
legislation to provide additional protection which experience has shown to be nec-
essary.

The introduction of the "Taxpayer Bill of Rights 2" (T2) is a positive second stop
to expand tax protection for small businesses. T2 is designed to help the IRS achieve
higher standards of accuracy, timeliness, and fair play in serving taxpayers. This
bill seeks to make the IIL9 accountable for their actions so that honest businessmen
are not abused or unfairly taxed. Among the many corrective proposals in this legis-
lation, ASA specifically supports the following:

s the elimination of the differential between interest the taxpayer pays
the lItS and the interest the IRS pays the taxpayer. As it stands now, the
IRS gets one percentage point more than it pays, If an ASA wholesaler owes
the government taxes, it pays more in interest than if the situation was re-
versed where the IRS owes the business a return, in which case the IRS would
pay out less. The new provision would eliminate this improper balance.
* the strengthening of section 7430 of the Internal Revenue Code so a
taxpayer may recover out-of-pocket costs incurred in a case in which
he or she substantially prevailed and the IRS' position was not substan-
tially justified. With this provision, small companies will be more willing to
pursue a valid claim against the IRS. Too often small businesses are forced to
pay taxes they do not owe-simply because the legal costs to challenge the IRS

il be greater than the amount of tax at issue. This proposed change would
give taxpayers a fair chance to fight for what is due them. This is important
to easing the inequity that exists between the IRS and small business.
0 a requirement that the IRS abate interest for unreasonable IRS
delays. With small business already subject to interest on tax payments, unfair
delays in processing by the IRS can be very costly to these companies. This pro.
vision will reduce the punishment a small business incurs for IRS' own slow-
ness.
* a requirement that all regulations issued by the Treasury Depart-
ment be prospective unless expressly provided otherwise by Congress.
With this provmion in place, small business owners will no longer have to face
the uncertainty-of the government's retroactive application of new tax regula-
tions. This is the only way taxpayers can be expected to plan for and comply
with new regulations. Prospective regulations will better help companies pre-
pare for taxes.

ASA's main concern in supporting the "Taxpayer Bill of Rights 2" is the fact that
it is a natural and positive next step in providing further protection to small compa.
nies from IRS tax abuse. Our association commends the continuing efforts of Sen.
ator Pryor ad the Senate to confront this issue and take another corrective step
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in protecting taxpayers. The focu by the IRS on fair treatment of small business
is important toMA members, and A strongly endorses this legislation.

STATEMENT OF TilE COAL.IION FOR INDEPENDENT CONTRACrORs

I am Edward N. l)elaney of Edward N. Delaney & Associates, Chartered, Wash-
ington, D.C., and I am subniitting these conunents on behalf of the Coalition for
Independent ('ontrnctors.

The Coalition for Independent Contractors consists of representatives of a number
of voluntary, nonprofit, national associations whose members work with both inde-
pendent contractors and employees. The Coalition represents an amalgam of indus-
tries, each sharing the precepts that a business should be entitled to use the type
of service provider, independent contractor or employee, that its management be.
lieves will best accomplish its business objectives, and that the tax laws should he
applied in such a way that a service provider's status is respected. The Coalition
represents businesses that collectively deal with over five million independent con-
tractors, located throughout the country.

I. 'rilE TAXPAYER BIIL OF HItlt'I'S: ' IlE KEY TO CONTINUED VIAFIIJTY OF INDEPENDENT
CONTIRA(rFORs

The Coalition supports S. 2239, Senator Pryor's proposed enhancements to tile
Taxpayer Bill of Rights, because the proposal would provide businesses that use
independent contractors much needed protection against overzealous enforcement
tactics that are sometimes employed by the Internal Revenue Service ("IllS").

l)uring the late 1960's. and continuing through the 1970's, harassing tactics em-
ployedtby IRS representatives in their pursuit. of businesses that allegedly
misclaasitied employees as independent contractors resulted in the enactment of sec-
tion 530 of the Revenue Act of1978. Section 630 provides substantive law protec-
tions to businesses against unjustifiable efforts by the IlS to reclassify their inde-
pendent contractors to employee status. Section 530, while originally enacted as a
temporary measure, was extended indefinitely by the Tax Equity and Fiscal Respon-
sibility Act of 1982.

Beginning in the early 1980's, the IRS had once again become excessively aggres-
sive, mid in some cases disingenuous, in its enforcement of the Internal Revenue
Cole provisions concerning the status of service providers. Two anecdotes sharply
illustrate the type of IRS enforcement methods that are being applied in this area.

I1. ANECI)oTAL EVII)ENCE OF 'PilE NEEI) POR ENHANCEMENTS TO THE TAXPAYER BI1,
OF RIHTS

One anecdote involves a small business that was audited by the IRS. The IRS
agent, upon discovering that the business used independent contractors, imme-
diately, and without ascertaining the underlying facts, challenged the propriety of
such classification. The IRS agent demanded that the taxpayer demonstrate to the
agent its basis for treating such service providers as independent contractors. After
the taxpayer complied with the agent's request the IR1S agent advised the taxpayer
that he would recommend that the business he assessed an amount in excess of
$200,000 in penalties and back taxes for erroneously treating its service providers
as independent contractors.

When the business sought revie' r,- the agent's proposed assessment at the IRS
appeals office, the IRS appeals officer eschewed discussion on the substantive classi.
fication issue, and simply advised the proprietor that the IRS would be willing to
waive all penalties and back taxes associated with the classification matter, pro-
vided that the business agreed to prospectively reclassify all its service providers to
employee status. Alternatively, the IRS representative remarked, the IRS would be
prepared to litigate the issue, if necessary, to establish thht the service providers
did not qualify for independent contractor status. The appeals officer advised the
taxpayer that the cost of litigating the matter would be substantial. Faced with the
chdice of either acquiescing or incurring the substantial costs necessary to fight the
IRS administratively and possibly through the court system, the business acqui-
esced to the reclassitication option.

This scenario has been played out with many small businesses that believed they
had a strong basis for treating service providers as independent contractors. The po-
tential cost in fighting the IRS is many times viewed as simply too high to justify
continued use of independent contractors. In essence, the tactics utilized by the IRS
in aggressively challenging the status of independent contractors have the effect
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over time of substantially reducing-and perhaps ultimately eradicating-the use of
independent contractors.

Another anecdote involves a small insurance company that markets its products
through exclusive independent contractor agents. The company was notified in writ.
ing by' the IRS that a recently terminated former agent of the company was being
examined by the IRS to determine whether such individual had been properly clas-
sified by the company as an independent contractor. The IRS review was prompted
by the former agent, who upon termination had applied for unemployment benefits.Being advised that as an independent contractor he was not entitled to such bene-
fits, he protested his independent contractor classification and requested the IRs to
rule on his status. In response to the IRS notification to the company that the
former agent's status was under examination, the company informed the IRS that
its treatment of the agent was protected under section 630 of the Revenue Act of
1978.

Some time later, the company was advised by the IRS that the company's claim
to section 530 protection would be recognized and that the IRS's file on the termi-
nuted agent was being closed. The IRS letter did not make any mention of how the
IRS intended to rule with respect to the former agent. While Section 530 technically
applies only to a service recipient and not to a service provider, the company in this
case assumed that the former agent would be advised by the IRS that he was an
independent contractor, because the IRS letter nowhere indicated that the IRS
would rule differently with respect to the agent.,

The company ultimately discovered, after being informed by one of ith agents, that
the IRS had written a letter to the former agent, dated the same day and signed
by the same person as the letter the company had received, advising him that his
relationship with the company had been that of an employee. The letter urged the
former agent to file claims for partial refund of self-employment tax for all open pe-
riods.

The former agent, after receiving his ruling letter from the IRS, had shared the
letter with some agents who remained with the company. The IRS ruling adversely
affected overall agent morale. The agents felt a sense of distrust, derived from a per-
ception that the company was improperly treating them as independent contractors.
Since the company did not know of the IR9' ruling with respect to the former agent,
it had no opportunity to take action that may have avoided such a reaction among
its agents.

11. ANALYSIS OF TIE ANECDOTES

The first anecdote describes an approach taken by the IRS that in our view is un-
acceptable. For the I1RS to force a small business taxpayer to concede an issue that
night have been substantively sustained-solely because of the taxpayer's financial
inability to defend itself-is overreaching and destructive of the voluntary compli-
ance tax system. In such a case, the IRS acts not as an objective evaluator of wheth-
er the taxpayer's treatment of a service provider as an independent contractor is
proper, but rather as an advocate of abolishing the use of independent contractors,

The Coalition views the independent contractor, the "sole proprietorship" form of
doing business, as a primary pathway for gaining entry into small-business entre-
preneurship. Congress has received literally huncireds of ttudies that attest to the
benefits that small businesses provide to our nation's economy. More importantly,
in our view it is improper for the IRS to administer the tax laws in a way that dis-
criminates against any particular form of legitimate business.

The Coalition urges that the Congress protect taxpayers, against such IRS tactics.
We submit that one of the best ways to repudiate such tactics is to entitle tax.

payers that prevail in a dispute with the IRS to recover "administrative costs" in.
cured, commencing at an earlier time in the IRS disputation process.

In a situation similar the first anecdotes for instance, when an IRS agent first
challenges the taxpayer's treatment of its service providers, a taxpayer that asserts
protection uider section 530 should be able to provide the agent a written statement
setting forth in adequate detail the factual mnd analytical basis for treating its serve.
ice providers as independent contractors. If the IRS disputes the taxpayer's position,
the taxpayer should be allowed to begin accruing costs incTrred in connection with
the matter immediately after such statement is provided. Such costs would be recov-
erable from the IRS if the taxpayer ultimately substantially prevails on the issue.
Such a recovery of costs rule, it is submitted, would provide taxpayers with the
wherewithal to defend a sustainable position, and enable the taxpayer to avoid the
need to convert its service providers to employee status solely because of the costs
of defending against the IRS challenge. 11 the taxpayer does not ultimately prevail,
it would not be entitled to recover costs.
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The second anecdote is also cause for concern. The IRS should not be permitted
to act as a divisive force between a company and its service providers. In any mar-
ketinq-type relationship, the affinity between a company and its marketing agents
is a vital ingredient. To permit the IRS to intervene and corrode that affinity is not
acceptable.

Whenever the IRS provides a service provider a ruling concerning his or her tax
status relative to a business, the affected business should always be provided a copy
of such ruling. The laws limiting government employees' disclosure of taxpayer in-
formation should not authorize the type of unilateral activity that occurred in the
example.

The company in the particular case cited was led to believe that its former agent
was being advised that he had been an independent contractor, Consequently, the
company did not anticipate a negative reaction from its other agents. By not advis.
ing the company of such ruling, the IRS made the company vulnerable to a dis-
affected agent force, and to lost sales, The IRS clearly has an obligation not to med-
dle in a company's relationship with its service providers in this way, and should
be confined to its role of enforcing the tax laws.

To avoid the repetition of what occurred in the second anecdote, the Coalition
urges that in any case where the IRS rules on a service provider's status relative
to a business, the IM, be required to advise the affected business of (1) the IRS'
conclusion with respect to the business's classification of the service provider, mid
(2) the IRS' conclusion that is provided to the service provider.

The Coalition is strongly of the view that S. 2239, as modified to incorporate the
suggestions contained herein, is responsive to the problems associated with inde-
pendent contractors. The current substantive law that determines who is or is not
an dependent contractor is, in the Coalition's view, adequate. Changing those
rules is not the answer.

IV. SIG ESTE) ENHANCEMENTS TO S. 2239

Each of the two anecdotes described above represents an IMS tactic that, we sub-
mit, should not have occurred. To counteract that type of behavior by IRS rep.
resentatives the Coalition strongly urges that S. 2239 be enacted. While the Tax-
payer Bill o Rights, as enacted in 1988, provides a sound startingpoint, the Coali-
tion agrees with Senator Pryor that the refinements set forth in S. 2239 are "the
logical next step to build upon the foundation laid by the original Taxpayer Bill
Rights." 138 Cong. Rec. 51902 (daily ed. February 20, 1992).

The Coalition is of the view that S. 2239 itself could be further enhanced.
The efficacy of the Taxpayer Bill of Rights could be enhanced by enacting S. 2239,

as modified to include the following provisions.
First, that section 801 be modified to emphasize that the term "substan.

tially prevails" shall be deemed met per se ia taxpayer that asserts section
530 protection Is ultimately determined, administratively or by court deci-
sion, to qualify for such protection.

Second, that section 802 be modified to provide that a "substantially pre-
vailing" taxpayer shall be permitted to recover administrative costs in-
curredin defending against an IRS attempted reclassification of its service
providers to employee status commencing at an earlier time, i.e., after the
taxpayer advises the IRS agent in writing that it is eligible for section 530
F rotation, provided that such writing clearly sets forth the factual and ana-
lyical basis to support such claim.

Third, that section 901 be modified to require that in any IRS examina-
tion of the status of a service provider relative to a business that results
in a written notification to the service provider, the affected business shall
be advised of(1) the IRSI conclusion with respect to the business' classifica-
tion of such service provider, and (2) the IRS' conclusion that is provided
to the service provider.

V. CONCLUSION

The Coalition is a strong supporter of the Taxpayer Bill of Rights. However, the
Coalition has witnessed compelling evidence demonstrating an urgent need for fur.
ther enhancements. The enhancements proposed in S. 2239, as modified in accord-
ance with the suggestions contained herein, provide additional taxpayer protections
that would be most helpful to taxpayers that either use or are themselves independ-
ent contractors.
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STATEMENT OF THE NATIONAL AsSOcIATION OF ENROLLED AaEmNrS

Mr. Chairman and Members of the Subcommittee: I am pleased to present the
following views of members of the National Association of Enrolled Agents (NAEA)
with respect to S. 2239 the Taxpayer Bill of Rights 2, known as "T2." NAEA is an
,gssocistion comprised of about 8,000 members nationwide. Enrolled Agents are one
of three occupational specialists (the others being lawyers and certified public ac-
countais) who have been authorized by the Congress (Enabling Act--1884 signed
by President Chester A. Arthur) to represent taxpayers, their problems and disputes
at all administrative levels within the Internal Revenue Service. While many En-
rolled Ah-ente provide accounting services as an adjunct to their practice, their pri-
maryrrole is as tax practitioners.

The Enrolled Agent "stands in the shoes of the taxpayer" he represents. In so
doing, he/she sees first hand the operations and activities of several elements of the
IRS up close and is often in a position to see where abuses of tax system adminis-
tration occur.

We would like to commend the Subcommittee on its work to date in providing re-
lief to the taxpayers of this nation in a way which is both measurable mid meaning-
ful in the original Taxpayer Bill of Rights. T2 will, in our view, identify additional
areas for correction and/or eliminate abuses. We support the proposed legislation in
T2 and offer the folowing points for the Subcommittee's consideration. Where pos-
sible, we have keyed our comments to the several Sections of T2.

Section 101. We do not support this section as written. We believe the Taxpayer
Ombudsman, presently in the IRS organizational structure, is currently in an excel-
lent position to track and evaluate a particular taxpayers problem. Our concern here
is that a political nppointee with no depth of understanding of the IRS procedures
will be (or may fren themselves) in a purely adversarial position. If this happens,
the taxpayer's problem may not be resolved to anyone's satisfaction. The IPoblem
Resolution Office(s), and the Taxpayer Ombudsman presently working within the
IRS organization have been, for the most part, an outstanding success .. . , as we
see it. This effort has made great strides in resolving taxpayer problems with the
IRS. The creation of the Office of Taxpayer Advocate, as proposed, will result in an
activity whose chief will be torn between two loyalties, i.e., the lRS Comrnissioner
and the Congress. Only a person with unusual leadership and diplomatic skills
could be expected to handle such a job.

Periodic reports and recommendations to the Senate and to the House of Rep-
resentatives would be a good measure of the effectiveness of an Ombudsman. This
would be especially so if these reports were not bogged down in statistical analysis.
Taxpayer problems, as we see them, are solved by the direct involvement of people:
competent IRS personnel with resolving authority, and the taxpayer's representative
and/or taxpayer.

Section 102. We wholeheartedly support the provisions of this section on the basis
that these provisions would apply to the Taxpayer Ombudsman (vice the Taxpayer
Advocate discussed in Section 101 above).

Section 201. We strongly support this section. Where a taxpayer has been in good
standing for several years, this "installment agreement as a matter of right" is a
significant step forward to encourage taxpayers to meet their obligations in a re-
sponsible fashion. Taxpayers who are delinquent in payment of their taxes, often
due to circumstances beyond their control, should not be viewed as deadbeats. If an
installment agreement will resolve their current tax problem, we view this as a step
toward improving their voluntary compliance in the future.

Section 202 through Section 502. We support these sections as written.
Section 503. We support this section as written but strongly suggest adding word-

age which requires a time limit to be met by IR in completing action on an offer-
in-compromise. When a taxpayer proposes such a compromise, he/she is already in
deep financial trouble. These are difficulties for which bankruptcy may be the only
alternative. The experience of some of our members indicates thatup to nine or ten
months elapse before IRS responds to the offer-and then refuses to accept it. Such
a delay woud be totally unacceptable in the business world. If the taxpayer goes
bankrupt, IRS may never collect the tax. The misery caused in such cases is over-
whelming to the taxpayer.

Section 504 through Section 902. We support these sections as written.
Section 903. The wording of this section raises some concern. Relief from retro-

active application of Treasury Department Regulations and Rulings in some cases
may backfire. We suggest the wording be changed to require that implementation
be designed to afford the least confusion and penalty possibilities. We believe imple-
menitation is most effective when it coincides with the first day of the calendar year;
if it needs to be retroactive, then to the first day of the previous year.
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Section 905. We fully support this section. A taxpayer who operates a business
as a sole proprietor is denied a deduction for tax return preparation expenses on
his/her business return, i.e., Schedule C of Form 1040. All other business entities
(partnerships, corporations, etc.) are permitted such deductions. With the ever-in-
creasing complexity of the tax laws, which the taxpayer certainly has not asked for,
it seems fair and equitable to allow a deduction for the cost of retirn preparation
as a business expense on the tax return itself for all filers of Schedule C.

PrivATE CARE AsSoCITiON, INC.,
Hialeah, FL, March 19, 1992.

Senate Finance Committee: Taxation,
SD-205 Dirksen Senate Office Building,
Washington, DC

Dear Senators: It has come to the attention of the Private Care Association that
SenatorPryor is working to enhance his Tax Payer's Bill of Rights. While we ap-
plaud his efforts on the original document, we agree that there is opportunity for
improvement.

Our association is composed of privately held nurse registries, home care agencies,
and supplemental staffing agencies which often utilize independent contractors.
Many members and non-members have contacted us regarding the Internal Revenue
Service's "search and destroy" posture with respect to businesses which use inde-
p endent contractors. More often than not, a company under audit approaches the
Private Care Association with the following account.

The I.R.S. contacts the business under the veil of a survey and inquires as to the
use of independent contractors. Once it is established that independent contractors
are being used, the I.R.S. initiates an audit with the predetermined position that
all independent contractors are employees of the firm. Large assessments which in-
clude back payroll taxes and penalties plus inordinately high interest rates are then
levied against the business. After administrative proceedings and legal maneuvering
grind to a halt, the I.R.S. resorts to basic extortion as a means to its goal.

The I.R.S. agrees to forego the assessment and penalties if the company converts
its format to that of an employer-employee relationship beginning with the next
quarter. Faced with a lengthy and expensive court battle not to mention loss of
business due to fear of dealing with a company under audit, many of these small
businesses succumb to the pressure.

This type of activity has been occurring since 1988 and is in direct conflict with
Section 630 of the Tax Code. Congress enacted Section 530 in the late 1970's to cur-
tail a similar campaign of employment status reclassification by the I.R.S. There
are, unfortunately, companies who are manipulating the system and using inde-
pendent contractors inappropriately, but this does not give the I.R.S. the right to
arbitrarily attack companies without probable cause. The majority of businesses
choose the independent contractor relationship with a reasonable and most often ac-
curate interpretation of current common law.

We believe that the best way to guarantee the rights of taxpayers is to make the
Internal Revenue Service liable for financial damages icurred when the I.R.S. at-
tempts to change a company's employment structure. We suggest the following:

1. Damages should include I.R.S. administrative proceedings, as well as litigation
expenses;

2. The rate of reimbtursement for lawyer's fees is currently $50 an hour. This
should be adjusted to a rate which is more applicable to current fees (i.e. $150 an
hour)-

3. the burden of proof must be placed on the I.R.S. Assessments and penalties
should not be levied against a firm until the firm is proven to have been operating
illegally.

By forcing the I.R.S. to be financially responsible for its actions, we hope they will
be more disciplined in their selection of audit candidates. Probable cause is a must
in criminal law. Why should it be any different in tax law?

Sincerely, MARC L. CATALANO, R.N., D.S.N.

President.
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STATEMENT OF TlE NATIONAL FEDERATION OF INDEPFwDENT BUSINESS

The National Federation of Independent Business (NFIB) is the nation's largest
business advocacy organization, representing the interests of more than 500,000
small and independent business owners throughout the country.

Passage of the original Taxpayer Bill of Rights (TBR) has provided many small
business owners a good deal of protection from misguided IRS enforcement efforts.
Since the passage of the TBR, NFIB members have commented favorably about the
impact it has had on the relations between them and the Internal Revenue Service.

Allowing taxpayers to be represented in dealings with the IRS instead of appear-
ing personally is the part of the Taxpayer Bill of Rights that has received the ngost
positive comments from NFIB members. NFIB members have elso benefitted from
the requirements that the IRS fully advise them of their rights.

Even with the passage of the Taxpayer Bill of Rights, however, we continue to
receive a large number of complaints regarding IRS treatment of small business
owners. These complaints are a result of two basic factors: (1) the spirit of the TBR
has not trickled down to IRS employees who have daily contact with taxpayers, and
(2) there are some gaps in the protection that the TBR affords taxpayers.

Commissioner Fred Goldbergand others at the IRS are in the process of making
a number of internal changes tbat will help the spirit of the TBR seep down to those
in the field. Compliance 2000 is just one of several new approaches that the IRS
is taking to try to better the relationship between the IRS and the American tax-
payer. Compliance 2000 is designed to make the tax system, from the internal Reve-
nue Code to IRS's tax forms easier for taxpayers to use by making it simpler and
more understandable. The IRS is also in the process of trying to improve customer
(i.e., taxpayer) satisfaction, reduce the burden on taxpayers, and improve the use
of information technology. All of these efforts should improve the relations between
the IRS and the taxpayer, and the IRS should be encouraged to continue along these
lines.

In even the best tax-collection system, however, there Bill be disagreements be-
tween taxpayers and tax collectors. For this reason the protection and confidence
the TBR provides taxpayers needs to be expanded. Your Taxpayer Bill of Rights II
addresses many of the injustices that remained after the enactment of the original
TBR.

If enacted, several provisions of TBR 11 will be very helpful to NFIB members.
These include:

0 creating an independent avenue of appeal outside the IRS;
* strengthening the Ombudsman and Problem Resolution Offices;
# eliminating the interest differential;
* abating interest for unreasonable delays by the IRS;* increasing the levy exemption amounts'
* strengthening Taxpayer Assistance Orders; and
* holding the IRS more accountable for negligent actions.

While these provisions will be helpful to many small business owners, NFIB sug-
gesta that a couple of additional changes would be equally useful.

One of the most frequent complaints NFIB receives from its membership regard-
ing the conduct of the IRS regards the IRS's failure to notify them of a levy. We
have received several complaints from small business owners who have had" their
bank accounts levied when they owed nothing to the IRS. The TBR already requires
the IRS to notify taxpayers before they levy a bank account, However, the IRS is
exempt from having to give notice if they believe the funds in the account will be
in jeopardy after notice ys given. This exemption sounds reasonable, but in practice
it swallows the rule. The IRS can just declare in all instances that if notice was
given it would allow the taxpayer to remove funds from the account. The TBR
should be expanded to make the IRS liable for any damages that result in their lev-
ying a bank account without notice.

NFIB members also complain about the IRS's refusal to allow them to use install.
ment payments to eliminate their liability. Often the IRS will refuse to allow busi.
ness owners to pay their tax liability in installments and instead require them to
make up their tax liability in one lump sum. In some instances, these lump sun
payments have threatened the very existence of the business. while the IRS has
every right to recover any tax liability from small business owners as soon as pos-
sible, no benefit arises to either the IRS or the nation when a small business is
pushed into bankruptcy in order to recover past tax liability.

TBR II allows individuals the right to an installment agreement if they have no'
been habitually delinquent and their tax liabilit is relatively small. This right
should be extended to small business owners. As long as the taxpayer is willing to
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pay interest, the IRS should allow the payment of tax liability to be spread over
a reasonable period of time.

In addition to allowing installment agreements, the IRS should also be prohibited
from crhangitW an installment agreement unless the taxpayr has missed payments,
One NFIB member who had agreed to make instaUment payments over a number
of months was later contacted by a new IRS employee and told that IRS was going
to accelerate his payment schedule and that he would be expected to sell his house
to meet the new schedule. If a taxpaver and the IRS have worked out a payment
schedule and the taxpayer is complying, the IRS should not be permitted to uia-
laterally change the agreement.

The original Taxpayer Bill of Rights provided many small business owners with
a basic level of protection from IRS abuses, and we have received a number of com-
ments from NP113 members about the positive benefits provided. Commissioner
Goldberg and others at the IFL have made great efforts to improve relations be.
tween the IRS and the tax-paying public. However, no matter how effective they are
without an expanded TBR, the public will still be vulnerable to IMRS employees using
the tools of 111S enforcement in inappropriate ways. NFI3 encourages the expansion
of the I BR, and we look forward to working with you on the Taxpayer Bill of Rights
if.

WEST MEN11P1118 PINTOCO., INC.)
West Memphis, AR, Deemlr 18, 1991.

Senator DAVID PRYOR,
700 1'.( Capitol,
Little 1?ock, Al?

Re: West Mempli. lPetro C'o., Inc., INS Forms 637-720-8743

Dear Senator I)avid Pryor: This letter ia a brief hut complete procedure which
West Memphis Petro Co. and Withers & Wellford Distributors, hic, followed at the
time of selling fuel to end users, tax free and reporting the same to the Internal
Revenue Service.
Tie reason for this letter is that an IRS agent is making claim that West MemN-

phis Petro is at default and owes taxes on diesel fuel sales for the period ini ques-
tion.

West Memphis Petro purchased diesel fuel, tax free, from our suppliers. West
Memphis Petro purchased dieel fuel in Arkansits and used Arkansas Formn "C" to
transfer to a Tennessee Company known as Withers & Wellford D)istributors, Inc.

An invoice was issued for ench stile to Withers & Wellford by West Memphis
Petro, tax free. These sales were reported to the State of Tennessee on their fornls:

1. Tenn. Refinery & I)istributor Special Tax Return
2.(Oasoline Tax 'and Special Receipt Schedule
3. Petroleum Tax Division Monthly Seller Futel 'lax Report
4. Tenissee Schedule "A"
6. Tennesaee Schedule ")"

The five forms to the State of Tennessee and the Form "C" to Arkansas were
mailed to the respective state each inonth. West Miemphis Petro reported these sales
to the IRS on Fortii 720 and -orm 8743 each quarter. Tils should have completed
the nonthlv and (fquarterly reporting procedure to the State of Tennessee, State of
Arkatists aid the I18s for West Memphis Petro.

Withers & Weliford sold this diesel fuel to its consumer-customers, securing from
them the necessary excise tax exempt form required on an annual basis. Withers
& Wellford reported these sales to the State of Tennessee on the five forms m1ni-
tioned previously. These forms were submitted to the State of Tennessee each
month, Withers & Wellford reported the sales to the IRS on Forus 720 and 8743,
S( uarterly. This should have completed the reporting requirements to the State of
Tennessee and the IMS for Withers & Wellford.

The IRS has been receiving (uarterly reports from West Memphis Petro and
Withers & Wellford for the period of alleged default, and did not notify either com-
p any of a problem with the 637 number until the audit was made on West Menip his
Petro on 10/31/91. lTis would indicate to us a fault with the IRS accepting the re-
ports with the present 637 numbers. It could be that the IRS in Nashville, or wher.
ever, does not consider this to be a problem.

Withers & Wellford macde the final sales to the end user, tax free. They have till
the proper exempt forms and records to support the fact that the sales are tax free,
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T1IRM 18 NO TAX DUE

The only problem, so the IRS agent contends, is that Withers & Wellford's 637
number is improper. West Memphis Petro had no knowledge of an improper number
and continued to sell tax free as we have for the past several years. Also, the IRS
did not notify West Memphis Petro or Withers & Welfford of an improper number.
The IRS has continued to accept Withers & Wellfords 720 and 8743 forms each
quarter. The IRS has also continued to mail Withers & Welford a now booklet for
the next quarter reporting. This booklet has the necessary forms and a gum label
to place on form 720. Why did the IRS not notify Withers & Wellford of an improper
637 number?

As stated above, Withers & Wellford nor West Memphis Petro has not collected
taxes on the exempt diesel fuel sales. There are no taxes due on these sales. If there
are no taxes due, how can an audit with the IRS invoice West Memphis Petro with
an alleged vi'dation of several thousands of dollars? This kind of reasoning is very
unfair and this type of practice by the IRS should be stopped immediately.

Respectfully yours, W~rr MEMPIIIm lPi'nio Co).,
Ni.m SEC imwr, 'resident.
NESON B. LiAD, Jit., Secretary.
Treasurer.
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