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100TH CONGRESS REPORT
1st Session ] HOUSE OF REPRESENTATIVES [ 100-495

OMNIBUS BUDGET RECONCILIATION ACT OF 1987

DecemsEr 21, 1987.—Ordered to be printed

Mr. Gray of Pennsylvania, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 3545]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the Senate to the bill (H.R. 3545) to
provide for reconciliation pursuant to section 4 of the concurrent
resolution on the budget for the fiscal year 1988, having met, after
full and free conference, have agreed to recommend and do recom-
mend to their respective Houses as follows:

That the House recede from its disagreement to the amendment
of the Senate and agree to the same with an amendment as fol-
lows:

In lieu of the matter proposed to be inserted by the Senate
amendment insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Omnibus Budget Reconciliation Act
of 1987
SEC. 2. TABLE OF CONTENTS.

Title I—Agriculture and related programs.

Title II—National Economic Commission.

Title III—Education programs.

Title IV—Medicare, medicaid, and other health-related programs.
Title V—Energy and environmental programs.

Title VI—Civil service and postal service programs.

Title VII— Veterans’ programs.

Title VIII—Budget policy and fiscal procedures.

Title IX—Income security and related programs.

Title X—Revenues.

(n
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TITLE I—AGRICULTURE AND RELATED
PROGRAMS

SEC. 1001. SHORT TITLE; TABLE OF CONTENTS. . . )
(a) SHorT TiTLE.—This title may be cited as the “Agricultural

Reconciliation Act of 1987 .
(b) TaBLE oF CoNTENTS.—The table of contents is as follows:

TABLE OF CONTENTS
Sec. 1001. Short title; table of contents.

Subtitle A—Adjustments to Agricultural Commodity Programs

Sec. 1101. Target price reductions.

Sec. 1102. Loan rates.

Sec. 1103. Feed grain diversion program. ) o
Sec. 1104. Price support reduction for nontarget price commodities.
Sec. 1105. Loan rate differentials.

Sec. 1106. Storage cost adjustment.

Sec. 1107. Acreage limitation program for oats.

Sec. 1108. Producer reserve program.

Sec. 1109. Yield adjustments.

Sec. 1110. Advance payments.

Sec. 1111. Advanced emergency compensation payments for wheat.
Sec. 1112. Tobacco provisions.

Sec. 1113. Haying and grazing.

Subtitle B—Optional Acreage Diversion

Sec. 1201. Wheat optional acreage diversion program.
Sec. 1202. Feed grains optional acreage diversion program.
Sec. 1203. Regulations.

Subtitle C—Farm Program Payments

Sec. 1301. Prevention of the creation of entities to qualify as separate persons.

Sec. 1302. Payments limited to active farmers.

Sec. 1303. Definition of person: eligible individuals and entities; restrictions applica-
le to cash-rent tenants.

Sec. 1304. More effective and uniform application of payment limitations.

Sec. 1305. Regulations, transition rules; equitable adjustments.

Sec. 1306. Foreign persons made ineligible for program benefits.

Sec. 1307. Honey loan limitation.

Subtitle D—Prepayment of Rural Electrification loans

CHAPTER 1 —PREPAYMENT OF RURAL ELECTRIFICATION LOANS

Sec. 1401. Prepayment of loans.
Sec. 1402. Use of funds.
Sec. 1403. Cushion of credit payments program.

CHAPTER 2—RURAL TELEPHONE BANK BORROWERS

Sec. 1411. Rural Telephone Bank interest rates and loan prepayments.

Sec. 1412. Interest rate to be considered for purposes of assessing eligibility for loans.
Sec. 1413. Establishment of reserve for losses due to interest rate fluctuations.

Sec. 1414. Publication of Rural Telephone Bank policies and regulations.

Subtitle E—Miscellaneous

Sec. 1501. Marketing order penalties.

Sec. 1502. Study of use of agricultural commodity futures and options markets.

Sec. 1503. Authorization of appropriations for Philippine food aid initiative.

Sec. 1504. Rural industrialization assistance.

Sec. 1505. Plant variety protection fees.

Sec. 1506. Annual appropriations to reimburse the Commodity Credit Corporation
for net realized losses.



Sec. 1507. Federal crop insurance.
Sec. 1508. Ethanol usage.
Sec. 1509. Demonstration of family independence program.

Subtitle A—Adjustments to Agricultural
Commodity Programs

SEC. 1101. TARGET PRICE REDUCTIONS.

(a) WHEAT.—Effective only for the 1988 and 1989 crops of wheat,
section 107D(c)X1NG) of the Agricultural Act of 1949 (7
US.C. 1445b-3(c)1XG)) is amended by striking out “$4.29 per bushel
for the 1988 crop, $4.16 per bushel for the 1989 crop” and inserting
in lieu thereof “$4.23 per bushel for the 1988 crop, $4.10 per bushel
for the 1989 crop”.

(b) FEED GRAINS.—Effective only for the 1988 and 1989 crops of
feed grains, section 105C(cX1)NE) of such Act (7 U.S.C. 144he(c)INE)
is amended by striking out “$2.97 per bushel for the 1988 crop, $2.88
per bushel for the 1989 crop” and inserting in lieu thereof “$2.93 per
bushel for the 1988 crop, $2.8} per bushel for the 1989 crop”.

(¢c) Corron.—Effective only for the 1988 and 1989 crops of upland
cotton, section 103A(c)ID) of such Act (7 US.C. 1444-1(c)1)XD)) is
amended by striking out “$0.77 per pound for the 1988 crop, $0.745
per pound for the 1989 crop” and inserting in lieu thereof “$0.759
per pound for the 1988 crop, $0.734 per pound for the 1989 crop”.

(d) ExTrA LoNG StaAPLE CorTON.—Effective only for the 1988 and
1989 crops of extra long staple cotton, section 103(h)3)(B) of such
Act (7 U.S.C. 1444h)3)B)) is amended—

(1) by striking out ‘“The’” and inserting in lieu thereof “Except
as provided in clause (ii), the’; and
(2) by adding at the end thereof the following new clause:

“ti) In the case of each of the 1988 and 1989 crops of extra long
staple cotton, the established price for each such crop shall be 118.3
percent of the loan level determined for such crop under paragraph
2).”.

(e) Rice.—Effective only for the 1988 and 1989 crops of rice, sec-
tion 101A)I)XD) of such Act (7 U.S.C. 1441-1(cX1)D)) is amended
by striking out “$11.30 per hundredweight for the 1988 crop, $10.95
per hundredweight for the 1989 crop” and inserting in lieu thereof
“$11.15 per hundredweight for the 1988 crop, $10.80 per hundred-
weight for the 1989 crop”.

SEC. 1102. LOAN RATES.

(@) WueAT.—Effective only for the 1988 through 1990 crops of
wheat, section 107D(@)(3)(B) of the Agricultural Act of 1949 (7 U.S.C.
1445b-3(a)3XB)) is amended by striking out ‘‘not be reduced by more
than 5 percent from the level determined for the preceding crop.
and inserting in lieu thereof the following: “not be reduced by more
than—

“(i) in the case of the 1987 crop, 5 percent from the level
determined for the preceding crop;

“4i) in the case of the 1988 crop, 3 percent from the level

determined for the preceding crop;
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“Ciii) in the case of the 1989 crop, 5 percent from the level
determined for the preceding crop, plus an additional 2 per-
cent from the level determined for the preceding crop if the
Secretary, after taking into account any reduction that is
provided for under paragraph (J)(A)i1), determines that
such additional percentage reduction is necessary to main-
tain a competitive market position for wheat; and

“liv) in the case of the 1990 crop, 5 percent from the level
determined for the preceding crop.”.

(b) FEED GraIins.—Effective only for the 1988 through 1990 crops
of feed grains, section 105C(a)2(B) of such Act (7 US.C.
1444e(aX2XB)) is amended by striking out ‘“not be reduced by more
than 5 percent from the level determined for the preceding crop.”
and inserting in lieu thereof the following: “not be reduced by more
than—

“G) in the case of the 1987 crop, 5 percent from the level
determined for the preceding crop;

‘i) in the case of the 1988 crop, 3 percent from the level
determined for the preceding crop;

“(i1i) in the case of the 1989 crop, 5 percent from the level
determined for the preceding crop, plus an additional 2 per-
cent from the level determined for the preceding crop if the
Secretary, after taking into account any reduction that is
provided for under paragraph (3XAXit), determines that
such additional percentage reduction is necessary to main-
tain a competitive market position for feed grains; and

“(iv) in the case of the 1990 crop, 5 percent from the level
determined for the preceding crop.”.

(c) Corron.—Effective only for the 1988 through 1990 crops of
upland cotton, subparagraph (A) of section 103A(a)2) of such Act (7
US.C. 1444-1(a)2)(A)) 1s amended to read as follows:

“(A) The loan level for any crop determined under paragraph
(1XB) may not be reduced below 50 cents per pound nor more than—

“(i) in the cuse of the 1987 crop, 5 percent from the level deter-
mined for the preceding crop;

“(ir) in the case of the 1988 crop, 3 percent from the level de-
termined for the preceding crop;

“(iii) in the case of the 1989 crop, 5 percent from the level de-
termined for the preceding crop, plus an additional 2 percent
from the level determined for the preceding crop if the Secretary
determines that such additional percentage reduction is neces-
sary to maintain a competitive market position for upland
cotton; and

“tiv) in the case of the 1990 crop, 5 percent from the level de-
termined for the preceding crop.”.

(d) Rice.—Effective only for the 1988 through 1990 crops of rice,
paragraph (2) of section 101A(a) of such Act (7 U.S.C. 1441-1(a)?2) is
amended to read as follows:

“(2) The loan level for any crop determined under paragraph
(1X(B) may not be reduced by more than—

“CA) in the case of the 1987 crop, 5 percent from the level de-
termined for the preceding crop;

“(B) in the case of the 1988 crop, 3 percent from the level de-
termined for the preceding crop;
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“CC) in the case of the 1989 crop, 5 percent from the level de-
termined for the preceding crop, plus an additional 2 percent
from the level determined for the preceding crop if the Secretary
determines that such additional percentage reduction is neces-
sary to maintain a competitive market position for rice; and

“(D) in the case of the 1990 crop, 5 percent from the level de-
termined for the preceding crop.”’.

SEC. 1103. FEED GRAIN DIVERSION PROGRAM.

Effective only for the 1988 and 1989 crops of feed grains, section
105CH)6) of the Agricultural Act of 1949 (7 U.S.C. 1444e(f)(5) is
amer;lded by adding at the end thereof the following new subpara-
graph:

“(D)3) In the case of the 1988 and 1989 crops of corn, grain sorgh-
ums, and barley, except as provided in clause (ii), the Secretary
shall make land diversion payments to producers of corn, grain
sorghums, and barley, in accordance with this paragraph, under
which the required reduction in the crop acreage base shall be 10
percent and the diversion payment rate shall be $1.75 per bushel for
corn. The Secretary shall establish the diversion payment rate for
grain sorghums and barley at such level as the Secretary determines
is fair and reasonable in relation to the rate established for corn.

“G1) In the case of the 1989 crop of corn, grain sorghums, or
barley, the Secretary may waive the application of clause (i) if the
Secretary determines that it is nzcessary to maintain an adequate
supply of corn, grain sorghums, or barley.”.

SEC. 1104. PRICE SUPPORT REDUCTION FOR NONTARGET PRICE COMMOD-
ITIES.

(@) ToBacco.—Effective only for the 1988 and 1989 crops of tobac-
co, section 106(f) of the Agricultural Act of 1949 (7 U.S.C. 1445(f) is
amended by adding at the end thereof the following new paragraph.:

“U8YA) Notwithstanding any other provision of this subsec-
tion, in the case of each of the 1988 and 1989 crops of any kind
of tobacco, the Secretary shall reduce the support level for such
crop by an amount equal to 1.} percent of the level otherwise
established under this subsection. Any such reduction shall not
be taken into consideration in determining the support level for
a subsequent crop of tobacco.

“B) In lieu of making any such reduction, the Secretary may
impose assessments on the producers and purchasers in an
amount sufficient to realize a reduction in outlays equal to the
amount that would have been achieved as a result of the reduc-
tion required under subparagraph (A). Such assessments shall
not apply to purchasers if it is judicially determined that the
imposition of the purchaser assessment will adversely affect the
contracts entered into under section 1109 of the Consolidated
Omnibus Budget Reconciliation Act of 1986 (7 U.S.C. 1445-3)."

(b) PEaNUTS.—Effective only for the 1988 and 1989 crops of pea-
nuts, section 108B of such Act (7 US.C. 1}45c-2) is amended by
adding at the end thereof the following new paragraph: _ .

“6) Notwithstanding any other prouvision of this section, in
the case of each of the 1988 and 1989 crops of peanuts, the Sec-
retary shall reduce outlays under the program provided for
under this subsection by an amount equal to 1.4 percent of the
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amount of outlays that would otherwise be incur,r;ed in the ab-
sence of the reduction required by this paragraph.

(c) Hongv.—Effective only for the 1987 through 1990 crops of
honey, section 201(b)1) of such Act (7 US.C. 1446(bX1) is amended
by adding at the end thereof the following new sz;l;paragraph_:

“D) Notwithstanding the foregoing provisions of this para-
graph, effective for each of the 1987 through 1990 crops, the
loan and purchase level for honey that would otherwise apply
under subparagraphs (B) and- (C), without regard to this sub-
paragraph, shall be reduced for loans and purchases made after
the date of the enactment of this subparagraph by 2 cents per
pound for the 1987 crop, % cents per pound for the 1988 crop, %
cent per pound for the 1989 crop, and % cent per pound for the
1990 crop.”. _

(d) MiLk.—Section 201(d)2) of such Act (7 US.C. 1446(d) is
amended— .

(1) in subparagraph (C), by striking out “subparagraph (A)”
and inserting in lieu thereof ‘“this paragraph’; and

(2) by adding at the end thereof the following new subpara-

aph:

“(% 5uring calendar year 1988, the Secretary shall provide for a
reduction of 2% cents per hundredweight to be made in the price re-
ceived by producers for all milk produced in the United States and
marketed by producers for commercial use.”.

(e) Sugar.—Section 201() of such Act (7 U.S.C. 1446(G) is amend-
ed by adding at the end thereof the following new paragraph:

“7) Notwithstanding any other prouvision of this section, in
the case of each of the 1988 and 1989 crops of sugar beets and
sugarcane, the Secretary shall reduce outlays under the pro-
gram provided for under this subsection by an amount equal to
1.4 percent of the amount of outlays that would otherwise be in-
curre}ii in the absence of the reduction required by this para-
graph.”’

(f) WooL AND MoHAIR.—Section 703(b) of the National Wool Act
of 1954 (7 U.S.C. 1782) is amended—

(1) by striking out “The” and inserting in lieu thereof ‘(1)
Except as provided in paragraphs (2) and (3), the’’

(2) by striking out ‘ Provided,” and all that follows through
the period and inserting in lieu thereof a period; and

(3) by addirg at the end thereof the following new para-
graphs:

“(2) Except as provided in paragraph (3), for the marketing years
beginning January 1, 1982, and ending December 31, 1990, the sup-
port price for shorn wool shall be 77.5 percent (rounded to the near-
est full cent) of the amount calculated according to paragraph (1).

“(3) For the marketing years beginning January 1, 1985, and
ending December 31, 1989, the support price for shorn wool shall be
76.L percent (rounded to the nearest full cent) of the amount calcu-
lated according to paragraph (1).".

SEC. 1105. LOAN RATE DIFFERENTIALS.

Section 403 of the Agricultural Act of 1949 (7 US.C. 1423) is
c‘z‘mend_ed by adding at the end thereof the following new sentence:
‘Notwithstanding the preceding provisions of this section, for each
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of the 1988 through 1990 crops of wheat and feed grains, no adjust-
ment in the loan rate applicable to a particular region, State, or
county for the purpose of reflecting transportation differentials may
increase or decrease such regional, State, or county loan rate from
the level established for the previous year by more than the percent-
age change in the national average loan rate plus or minus 2 per-
cent.”.

SEC. 1106. STORAGE COST ADJUSTMENT.

For the fiscal years 1988 and 1989, the Secretary of Agriculture
shall ensure that expenditures of the Commodity Credit Corporation
for commercial storage, transportation, and handling of commod-
ities owned by the Corporation (excluding storage payments made in
accordance with section 110 of the Agricultural Act of 1949 (7
US.C. 1445e)) are reduced by $230,000,000 in such fiscal years from
the amount of funds otherwise projected to be expended in fiscal
years 1988 and 1989 under the budget base determined under section
251 of the Balanced Budget and Emergency Deficit Control Act of
1985 (2 U.S.C. 901) for commercial storage, transportation, and han-
dling of such commodities. In order to achieve the savings required
by this section, the Secretary shall adjust storage, handling, or
transportation expenditures paid by the Corporation or take other
appropriate actions.

SEC. 1107. ACREAGE LIMITATION PROGRAM FOE OATS.

Effective only for the 1988 through 1990 crops of feed grains, sec-
tion 105C(F(2) of the Agricultural Act of 1949 (7 U.S.C. 1444e(f)(2) is
amer;lded by adding at the end thereof the following new subpara-
graph:

“G) In the case of the 1988 through 1990 crops of oats, the Secre-
tary shall not establish a percentage reduction in accordance with
paragraph (1) in excess of 5 percent. In implementing this subpara-
graph, the Secretary shall issue regulations that provide for the fair
and equitable treatment of producers on a farm for which an oal
and barley crop acreage base has been established. To ensure the ef-
ficient and fair implementation of this subparagraph, the Secretary
shall announce revisions of the acreage limitation program for the
1988 crop of feed grains that implement this subparagraph as soon
as practicable after the date of enactment of the Agricultural Recon-
ciliation Act of 1987. In the case of the 1990 crop of oats, the Secre-
tary may waive the application of this subparagraph if the Secre-
tary determines that the supply of oats will be excessive.”

SEC. 1108. PRODUCER RESERVE PROGRAM.
Subparagraph (A) of the fourth sentence of section 11 O0b) of the
Agricultural Act of 1949 (7 U.S.C. 1445e(b)) is amended— .

(1) in clause (i), by striking out “17 percent of the estimated
total domestic and export usage of wheat during the then cur-
rent marketing year for wheat, as determined by the Secretary”
and inserting in lieu thereof “300 million bushels’; and

(2) in clause (ii), by striking out “7 percent of the estimated
total domestic and export usage of feed grains during the then
current marketing year for feed grains, as determined by the
Secretary” and inserting in lieu thereof ‘450 million bushels’.



SEC. 1109. YIELD ADJUSTMENTS.

Effective only for the 1988 through 1990 crops of wheat, feed
grains, upland cotton, and rice, section 506(b)2) of thg Agricultural
Act of 1949 (7 U.S.C. 1466(b)2) s amended by adding at the end
thereof the following new subparagraph:

“(C) In the case of each of the 1988 through 1990 crop years for a
commodity, if the farm program payment yield for a farm is re-
duced more than 10 percent below the farm program payment yield
for the 1985 crop year, the Secretary shall make available to produc-
ers established price payments for the commodity in such amount as
the Secretary determines is necessary to provide the same total
return to producers as if the farm program payment yield had not
been reduced more than 10 percent below the farm program payment
yield for the 1985 crop year. Such payments shall be made available
to producers at the time final deficiency payments are made avail-
able.”.

SEC. 1110. ADVANCE PAYMENTS.

Effective only for the 1988 through 1990 crops of wheat, feed
grains, upland cotton, and rice, section 107C(a) of the Agricultural
Act of 1949 (7 U.S.C. 1445b-2(a)) is amended—

(1) by striking out paragraph (1) and inserting in lieu thereof
the following new paragraph:

“(1) If the Secretary establishes an acreage limitation or set-aside
program for any of the 1988 through 1990 crops of wheat, feed
grains, upland cotton, or rice under this Act and determines that
deficiency payments will likely be made for such commodity for
such crop, the Secretary shall make advance deficiency payments
available to producers for each of such crops.’; and

(2) in paragraph (2)F), by striking out clause (iii) and insert-
ing in lieu thereof the following new clause:

“aiiXD) in the case of wheat and feed grains, not less
than 40 percent, nor more than 50 percent, of the projected
payment rate; and

“(I) in the case of rice and upland cotton, not less than
30 percent, nor more than 50 percent, of the projected pay-

ment rate,”.
SEC. 1111 IliVDH ‘EAA;' CED EMERGENCY COMPENSATION PAYMENTS FOR

Effective only for the 1987 through 1990 crops of wheat, section
107D(cXINE) of the Agricultural Act of 1949 (7 US.C. 1445b-
HcNINE)) is amended by adding at the end thereof the following
new clauses:

“(iri) Notwithstanding any other provision of this Act, in the case
oz elclzch of the 1987 through 1990 crops of wheat, the Secretary
shall—

“I) by December 1 of each of the marketing years for such
crops (or, in the case of the 1987 crop, as soon as practicable
after the date of enactment of the Agricultural Reconciliation
Act of 1987), estimate the national weighted average market
price, per bushel of wheat, received by producers during such
marketing year;

“(ID by December 15 of such marketing year (or, in the case of
the 1987 crop, as soon as practicable, but not later than 75 days,
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after the date of enactment of such Act), use the estimate to
make available to producers who have elected the payment
option authorized by this clause not less than 75 percent of the
increase in established price payments estimated to be payable
with respect to such crop under this subparagraph; and

“dII) adjust the amount of each final established price pay-
ment for wheat to reflect any difference between the amount of
any estimated payment made under this clause and the amount
of actual payment due under this subparagraph.

“Giv) Producers shall elect the payment option authorized by
clause (iii)—

“D in the case of the 1987 crop of wheat, not later than 45
days after the date of the enactment of this clause; and

“ID in the case of each of the 1988 through 1990 crops of
wheat, at the time of entering into a contract to participate in
the program established by this section for the crop.”.

SEC. 1112. TOBACCO PROVISIONS.

(@) TRANSFER AUTHORITY.—Section 316 of the Agricultural Ad-
Justment Act of 1938 (7 U.S.C. 316(h)) is amended by adding at the
end thereof the following new subsection:

“(h)1) Notwithstanding any other provision of this section, the
Secretary may permit, after June 30 of any crop year, the lease and
transfer of flue-cured tobacco quota assigned to a farm if—

“(A) the planted acreage of flue-cured tobacco on the farrm to
which the quota is assigned is determined by the Secretary to be
equal to or greater than 90 percent of the farm’s acreage allot-
ment, or the planted acreage is determined to be sufficient to
produce the farm marketing quota under average conditions;
and

“(B) the farm’s expected production of flue-cured tobacco is
less than 80 percent of the farm’s effective marketing quota as a
result of a natural disaster condition.

“(2) Any lease and transfer of quota under this paragraph may be
made to any other farm within the same State in accordance with
regulations issued by the Secretary.”.

(b) PERIODIC ADJUSTMENT OF YIELD FACTOR FOR FLUE-CURED ToO-
BACCO ACREAGE-POUNDAGE Quotas.—Section 317(a) of such Act (7
US.C. 1314cta) is amended by striking out “and at five year inter-
vt;ls thereafter” each place it appears in paragraphs (2), (4), and
(6)A).

(c) ImprovED ToBacco FIELD MEASUREMENT.—It is the sense of
Congress that the Secretary of Agriculture should review current
compliance procedures for acreage or poundage quotas with respect
to cigar and dark-air and fire-cured tobaccos under the Agricultural
Act of 1949 (7 U.S.C. 1421 et seq.) to determine means of improving
such procedures. The Secretary shall recommend to Congress
changes in existing law that would be necessary to implement any
such improvements.

SEC. 1113. HAYING AND GRAZING. 2 ih . 1990 f
(a) WHEAT.—Effective only for the 1988 throug crops o
wheat, section 107D of the Agricultural Act of 1949 (7 US.C. 1445b-

J) is amended—
(1) in subsection (c)XI(K)—
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(A) in clause (i)—
(i) by striking out “(i)": and
(ii) by redesignating subclauses (I) and (II) as clauses
(i) and (ii), respectively; and
(B) by striking out clause (it);
(2) in subsection (f)4)—
(A) in subparagraph (B)—
(i) by striking out “Subject to subparagraph (C), the
and inserting in lieu thereof “The’’; and
(ii) by striking out “hay and grazing,’; and
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph:

“CC)i) Except as provided in clauses (ii) and (iii), haying and graz-
ing of acreage designated as conservation use acreage for the pur-
pose of meeting any requirements established under an acreage limi-
tation program (including a program conducted under subsection
(cXI)XC)), set-aside program, or land diversion program established
under this section shall be permitted, except during any consecutive
5-month period that is established by the State committee estab-
lished under section 8(b) of the Soil Conservation and Domestic Al-
lotment Act (16 U.S.C. 590h(b)) for a State. Such 5-month period
shall be established during the period beginning April 1, and
ending October 31, of a year.

“(it) In the case of a natural disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“(itz) Haying and grazing shall not be permitted for any crop
under clause (i) if the Secretary determines that haying and grazing
would have an adverse economic effect.”.

(b) FEED GraINS.—Effective only for the 1988 through 1990 crops
og feed grains, section 105C of such Act (7 U.S.C. 1445b-3) is amend-
ed—

(1) in subsection (cX1)XI)—
(A) in clause (i)—
(i) by striking out “(1)”: and
(ii) by redesignating subclauses (I) and (ID) as clauses
(1) and (it), respectively; and
(B) by striking out clause (ii):
(2) in subsection (f(4)—
(A) in subparagraph (B)—
(i) by striking out “Subject to subparagraph (C), the”
and inserting in lieu thereof “The”: and
(it) by striking out “hay and grazing,’ and
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph.:
. "(CX1) Except as provided in clauses (ii) and (iii), haying and graz-
ing of acreage designated as conservation use acreage for the pur-
pose of meeting any requirements established under an acreage limi-
tation program (including a program conducted under subsection
(cX1)B)), set-aside program, or land diversion program established
under this section shall be permitted, except during any consecutive
s-month period that is established by the State committee estab-
lished under section 8(b) of the Soil Conservation and Domestic Al-
lotment Act (16 US.C. 590h(b)) for a State. Such 5-month period

1
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shall be established during the period beginning April 1, and
ending October 31, of a year.

“(ii) In the case of a natural disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“(ii)) Haying and grazing shall not be permitted for any crop
under clause (i) if the Secretary determines that haying and grazing
would have an adverse economic effect.”’.

(c) CorToN.—Effective only for the 1988 through 1990 crops of
ugland cotton, section 103A of such Act (7 U.S.C. 1444-1) is amend-
e ——

(1) in subsection (cXI)(G)—
(A) in clause (1)—
(i) by striking out ‘(0" and
(i) by redesignating subclauses (I) and (II) as clauses
(i) and (ii), respectively; and
(B) by striking out clause (ii);
(2) in subsection (H(3)—
(A) in subparagraph (B)—
(i) by striking out “Subject to subparagraph (C), the”’
and inserting in lieu thereof “The’: and
(1i) by striking out “hay and grazing,”; and
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph:

“CCX1) Except as provided in clauses (ii) and (iit), haying and graz-
ing of acreage designated as conservation use acreage for the pur-
pose of meeting any requirements established under an acreage limi-
tation program (including a program conducted under subsection
(cXIXC)), set-aside program, or land diversion program established
under this section shall be permitted, except during any consecutive
5-month period that is established by the State committee estab-
lished under section 8(b) of the Soil Conservation and Domestic Al-
lotment Act (16 US.C. 590h(b)) for a State. Such 5-month period
shall be established during the period beginning April 1, and
ending October 31, of a year.

“Gi) In the case of a natural disaster, the Secretary may permit
unlimited haying and grazing on such acreage.

“tiii) Haying and grazing shall not be permitted for any crop
under clause (1) if the Secretary determines that haying and grazing
would have an adverse economic effect.”. _

(d) Rice.—Effective only for the 1988 through 1990 crops of rice,
section 101A of such Act (7 U.S.C. 1441-1) is amended—

(1) in subsection (c)I)NG)—
(A) in clause (1)—
(i) by striking out “(1)"; and
(ii) by redesignating subclauses (I) and (II) as clauses
(1) and (ii), respectively; and
(B) by striking out clause (ii);
(2) in subsection (fX3)—
(A) in subparagraph (B)— .
(i) by striking out “Subject to subparagraph (C), the
and inserting in lieu thereof “The’; and
(i) by striking out “hay and grazing,”; and
(B) by striking out subparagraph (C) and inserting in lieu
thereof the following new subparagraph.:
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“(CXi) Except as provided in clauses (ii) and (iii), haying and graz-
ing of acreage designated as conservation use acreage for the pur-
pose of meeting any requirements established under an acreage limi-
tation program (including a program conducted under subsection
(cX1)X(B)), set-aside program, or land diversion program established
under this section shall be permitted, except during any consecutive
5-month period that is established by the State committee estab-
lished under section 8(b) of the Soil Conservation and Domestic Al-
lotment Act (16 U.S.C. 590h®)) for a State. Such 5-month period
shall be established during the period beginning April I, and
ending October 31, of a year. '

“ti) In the case of a natural disaster, the Secretary may permuit
unlimited haying and grazing on such acreage.

“tiit) Haying and grazing shall not be permitted for any crop
under clause (i) if the Secretary determines that haying and grazing
would have an adverse economic effect.”.

Subtitle B—Optional Acreage Diversion

SEC. 1201. WHEAT OPTIONAL ACREAGE DIVERSION PROGRAM.

Effective only for the 1988 through 1990 crops of wheat, section
107D(eXIXC) of the Agricultural Act of 1949 (7 US.C. 1445b-
ScX1IXC)) is amended—

(1) in clause (I)ID), by striking out “, subject to the compliance
of the producers with clause (ii)"’;

(2) by striking out clauses (i) and (iii) and inserting in lieu
thereof the following new clauses:

“ii) Notwithstanding any other provision of this section, any pro-
ducer who elects to devote all or a portion of the permitted wheat
acreage of the farm to conservation uses (or other uses as provided
in subparagraph (K)) under this subparagraph shall receive defi-
ciency payments on the acreage that is considered to be planted to
wheat and eligible for payments under this subparagraph for such
crop at a per-bushel rate established by the Secretary, except that
such rate may not be established at less than the projected deficien-
¢y payment rate for the crop, as determined by the Secretary. Such
projected payment rate for the crop shall be announced by the Secre-
tary prior to the period during which wheat producers may agree to
participate in the program for such crop.

“Giti) The Secretary shall implement this subparagraph in such a
manner as to minimize the adverse effect on agribusiness and other
agriculturally related economic interests within any county, State,
or region. In carrying out this subparagraph, the Secretary is au-
thorized to restrict the total amount of wheat acreage that may be
taken out of production under this subparagraph, taking into con-
sideration the total amount of wheat acreage that has or will be re-
moved from production under other price support, production ad-
justment, or conservation program activities. No restrictions on the
amount of acreage that may be taken out of production in accord-
ance with this subparagraph in a crop year shall be imposed in the
case of a county in which producers were eligible to receive disaster
emergency loans under section 321 of the Consolidated Farm and
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Rural Development Act (7 U.S.C. 1961) as a result of a disaster that
occurred during such crop year.”” and
(3) in clause (iv)—
(A) by inserting “(or all)” after “such portion’: and
(B) by inserting ‘“under this subparagraph’ after “sub-
paragraph (K))”’.
SEC. 1202. FEED GRAINS OPTIONAL ACREAGE DIVERSION PROGRAM.

Effective only for the 1988 through 1990 crops of feed grains, sec-
tion 105C(c)1XB) of the Agricultural Act of 1949 (7 US.C.
1444e(c)1XB)) is amended—

(1) in clause ()(II), by striking out “ subject to the compliance
of the producers with clause (ii)’"

(2) by striking out clauses (ii) and (iii) and inserting in lieu
thereof the following new clauses:

“it) Notwithstanding any other provision of this section, any pro-
ducer who elects to devote all or a portion of the permitted feed
grain acreage of the farm to conservation uses (or other uses as pro-
vided in subparagraph (I)) under this subparagraph shall receive de-
ficiency payments on the acreage that is considered to be planted to
feed grains and eligible for payments under this subparagraph for
such crop at a per-bushel rate established by the Secretary, except
that such rate may not be established at less than the projected defi-
ciency payment rate for the crop, as determined by the Secretary.
Such projected payment rate for the crop shall be announced by the
Secretary prior to the period during which feed grain producers may
agree to participate in the program for such crop.

“tii) The Secretary shall implement this subparagraph in such a
manner as to minimize the adverse effect on agribusiness and other
agriculturally related economic interests within any county, State,
or region. In carrying out this sudparagraph, the Secretary is au-
thorized to restrict the total amount of feed grain acreage that may
be taken out of production under this subparagraph, taking into
consideration the total amount of feed grain acreage that has or
will be removed from production under other price support, produc-
tion adjustment, or conservation program activities. No restrictions
on the amount of acreage that may be taken out of production in
accordance with this subparagraph in a crop year shall be imposed
in the case of a county in which producers were eligible to receive
disaster emergency loans under section 321 of the Consolidated
Farm and Rural Development Act (7 U.S.C. 1961) as a result of a
disaster that occurred during such crop year.”; and

(3) in clause (iv)—
(A) by inserting “(or all)” after “such portion’; and
(B) by inserting ‘“under this subparagraph’ after “sub-
paragraph (1)
SEC. 1203. REGULATIONS.

(a) IN GENERAL.—Not later than 30 days after the date of enact-
ment of this Act, the Secretary of Agriculture shall issue regulations
implementing the amendments made to sections 107D(c)1)C) and
105C(c)1XB) of the Agricultural Act of 1949 (7 US.C. 1445b-
cH1)XC) and 1444e(c)1UB)) by sections 1201 and 1202, respectively.

(b) NONREDUCTION OF BASES AND YIELDS.—Such regulations shall
include provisions that ensure that the wheat or feed grain crop
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acreage base and farm program payment yield for any farm will not
be reduced if the producers on the farm set aside from production
all, or a portion, of the producer’s permitted acreage under the acre-
age diversion program under section 107D(cX1XC) or 105C(c)1XB) as
amended by section 1201 or 1202, respectively. .

(c) EFFEcT ON LANDLORD-TENANT RELATIONS.—Such regulations
shall ensure, to the maximum extent practicable, that the programs
authorized under this subtitle will not adversely affect the relation-
ships between landlords and tenants, regarding any crop acreage
base entered into such programs, in existence on the date of enact-
ment of this Act.

Subtitle C—Farm Program Payments

SEC. 1301. PREVENTION OF THE CREATKON OF ENTITIES TO QUALIFY AS
SEPARATE PERSONS.
(a) IN GENERAL.—Effective beginning with the 1989 crops, the
Food Security Act of 1985 is amended—

(1) in section 1001(1) (? US.C. 1308), by striking out “For
each’”’ and inserting in lieu thereof “Subject to sections 1001A
through 1001C, for each’’:

(2) in section 1001(2)—

(A) in subparagraph (A), by striking out “For each” and
inserting in lieu thereof “‘Subject to sections 1001A through
1001C, for each’”; and

(B} in subparagraph (C), by striking out “The total” and
inserting in lieu thereof “Subject to sections 1001A through
1001C, the total’’: and

(3) by inserting after section 1001 the following new section:

“SEC. 1001A. PREVENTION OF CREATION OF ENTITIES TO QUALIFY AS SEP-
ARATE PERSONS; PAYMENTS LIMITED TO ACTIVE FARMERS.
“la) PREVENTION OF CREATION OF ENTITIES TO QUALIFY AS SEPA-
RATE PERSONS.—For the purposes of preventing the use of multiple
legal entities to avoid the effective application of the payment limi-
tations under section 1001:

“(1) IN GENERAL.—A person (as defined in section
1001(5)B)(1)) that receives farm program payments (as described
in paragraphs (1) and (2) of this section as being subject to limi-
tation) for a crop year under the Agricultural Act of 1949 (7
US.C. 1421 et seq.) may not also hold, directly or indirectly,
substantial beneficial interests in more than two entities (as de-
fined in section 1001(5)XB)GXII) engaged in farm operations
that also receive such payments as separate persons, for the pur-
poses of the application of the limitations under section 1001. A
person that does not receive such payments for a crop year may
not hold, directly or indirectly, substantial beneficial interests
in more than three entities that receive such payments as sepa-
rate persons, for the purposes of the application of the limita-
tions under section 1001.

‘(2) MINIMAL BENEFICIAL INTERESTS.—For the purpose of this
subsection, a beneficial interest in any entity that is less than
10 percent of all beneficial interests in such entity combined
shall not be considered a substantial beneficial interest, unless
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the Secretary determines, on a case-by-case basis, that a smaller
percentage should apply to one or more beneficial interests to
ensure that the purpose of this subsection is achieved.

“t3) NotIFICcATION BY ENTITIES.—T0 facilitate administration
of this subsection, each entity receiving such payments as a sep-
arate person shall notify each individual or other entity that
acquires or holds a substantial beneficial interest in it of the
requirements and limitations under this subsection. Each such
entity receiving payments shall provide to the Secretary of Agri-
culture, at such times and in such manner as prescribed by the
Secretary, the name and social securily number of each individ-
ual, or the name and taxpayer identification number of each
entity, that holds or acquires a substantial beneficial interest.

“C}) NOTIFICATION OF INTEREST.—

“CA) IN GENERAL.—If a person is notified that the person
holds substantial beneficial interests in more than the
number of entities receiving payments that is permitted
under this subsection for the purposes of the application of
the limitations under section 1001, the person immediately
shall notify the Secretary, designating those entities that
should be considered as permitted entities for the person for
purposes of applying the limitations. Each remaining entity
in which the person holds a substantial beneficial interest
shall be subject to reductions in the payments to the entity
subject to limitation under section 1001 in accordance with
this subparagraph. Each such payment applicable to the
entity shall ke reduced by an amount that bears the same
relation to the full payment that the person’s beneficial in-
terest in the entity bears to all beneficial interests in the
entity combined. Before making such reductions, the Secre-
tary shall notify all individuals or entities affected thereby
and permit them to adjust among themselves their interests
in the designated entity or entities.

““B) Notice NoT PROVIDED.—If the person does not so
notify the Secretary, all entities in which the person holds
substantial beneficial interests shall be subject to reduc-
tions in the per person limitations under section 1001 in the
manner described in subparagraph (A). Before making such
reductions, the Secretary shall notify all individuals or en-
tities affected thereby and permit them to adjust among
themselves their interests in the designated entity or enti-
ties.”.

SEC. 1302. PAYMENTS LIMITED TO ACTIVE FARMERS.

Effective beginning with the 1989 crops, section 1001A of the Food
Security Act of 1985, as added by section 1301, is amended by
adding at the end the following:

“) PAYMENTS LIMITED TO ACTIVE FARMERS.—

“1) In GENERAL.—To be separately eligible for farm program
payments (as described in paragraphs (1) and (2) of section 1001
as being subject to limitation) under the Agricultural Act of
1949 with respect to a particular farming operation (whether in
the person’s own right or as a partner in a general partnershlp,
a grantor of a revocable trust, a participant in a joint venture,
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or a participant in a similar entity (as determined by the Secre-
tary) that is the producer of the crops involved), a person must
be an individual or entity described in section 1001(5XB)i) and
actively engaged in farming with respect to such operation, as
provided under paragraphs (2), (3), and (4).

“9) GENERAL CLASSES ACTIVELY ENGAGED IN FARMING.—For
the purposes of paragraph (1), except as otherwise provided in
paragraph (3): .

“A) INprvipuars.—An individual shall be considered to
be actively engaged in farming with respect to a farm oper-
ation if—

f‘(i) the individual makes a significant contribution
(based on the total value of the farming operation) of—

“(I) capital, equipment, or land; and
“lII) personal labor or active personal manage-
ment;
to the farming operation; and

“i) the individual’s share of the profits or losses
from the farming operation is commensurate with the
individual’s contributions to the operation; and

“Gii1) the individual’s contributions are at risk.

“(B) CORPORATIONS OR OTHER ENTITIES.—A corporation
or other entity described in section 1001(5)B)Xi)1I) shall be
considered as actively engaged in farming with respect to a
farming operation if—

“li) the entity separately makes a significant conltri-
bution (based on the total value of the farming oper-
ation) of capital, equipment, or land;

“(ii) the stockholders or members collectively make a
significant contribution of personal labor or active per-
sonal management to the operation; and

“(iii) the standards provided in clauses (ii) and (iii)
of paragraph (A), as applied to the entity, are met by
the entity.

“(C) ENTITIES MAKING SIGNIFICANT CONTRIBUTIONS.—If a
general partnership, joint venture, or similar entity (as de-
termined by the Secretary) separately makes a significant
contribution (based on the total value of the farming oper-
ation involved) of capital, equipment, or land, and the
standards provided in clauses (ii) and (iii) of paragraph
(A), as applied to the entity, are met by the entity, the part-
ners or members making a significant contribution of per-
sonal labor or active personal management shall be consid-
ered to be actively engaged in farming with respect to the
farming operation involved.

‘YD) EQUIPMENT AND PERSONAL LABOR.—In making de-
terminations under this subsection regarding equipment
and personal labor, the Secretary shall take into consider-
ation the equipment and personal labor normally and cus-
tomarily provided by farm operators in the area involved to
produce program crops.

“(3) SPECIAL CLASSES ACTIVELY ENGAGED IN FARMING.—Not-
withstanding paragraph (2), the following persons shall be con-
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sidered to be actively engaged in farming with respect to a farm
operation:

“(A) LANDOWNERS.—A person that is a landowner con-
tributing the owned land to the farming operation if the
landowner receives rent or income for such use of the land
based on the land’s production or the operation’s operating
results, and the person meets the standard provided in
clauses (ii) and (iii) of paragraph (2)(A).

“(B) FamiLy MEMBERS.—With respect to a farming oper-
ation conducted by persons, a majority of whom are indi-
viduals who are family members, an adult family member
who makes a significant contribution (based on the total
value of the farming operation) of active personal manage-
ment or personal labor and, with respect to such contribu-
tion, who meets the standards provided in clauses (ii) and
(iit) of paragraph (2XA). For the purposes of the preceding
sentence, the term ‘family member’ means an individual to
whom another family member in the farming operation is
related as lineal ancestor, lineal descendant, or stbling (in-
cluding the spouses of those family members who do not
make a significant contribution themseluves).

“C) SHARECROPPERS.—A sharecropper who makes a sig-
nificant contribution of personal labor to the farming oper-
ation and, with respect to such contribution, who meets the
standards provided in clauses (ii) and (iii) of paragraph
(2)A).

“(4) PERSONS NOT ACTIVELY ENGAGED IN FARMING.—For the
purposes of paragraph (1), except as provided in paragraph (3),
the following persons shall not be corsidered to be actively en-
gaged in farming with respect to a farm operation:

“ftA) LanprLorps.—A landlord contributing land to the
farming operation if the landlord receives cash rent, or a
crop share guaranteed as to the amount of the commodity
to be paid in rent, for such use of the land.

“(B) OTHER PERSONS.—Any other person, or class of per-
sons, determined by the Secretary as failing to meet the
standards set out in paragraphs (2) and (3).

“(5) CusToM FARMING SERVICES.—A person receiving custom
farming services will be considered separately eligible for pay-
ment limitation purposes if such person ts actively engaged in
farming based on paragraphs (1) through (3). No other rules
with respect to custom farming shall apply.”.

SEC. 1303. DEFINITION OF PERSON: ELIGIBLE INDIVIDUALS AND ENTITIES;

RESTRICTIONS APPLICABLE TO CASH-RENT TENANTS.

Effective beginning weth the 1989 crops: .
(@) IN GENERAL.—Section 1001(5) of the Food Security Act of 1985
(7 U.S.C. 1308(5)) is amended—

(1) by inserting after the first sentence of subparagraph (A)
the following new sentence: “Such regulations shall incorporate
the provisions in subparagraphs (B) through (E) of this para-
graph, paragraphs (6) and (7), and sections 1001A through
1001C.’}
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(2) by striking out the second sentence of subparagraph (A)

and inserting in lieu thereof the following new subparagraph:
““B)i) For the purposes of the regulations lss’ued under subpara-
graph (A), subject to clause (ii), the term person’ means—

“I) an individual, including any individual participating in
a farming operation as a partner in a general partnership, a
participant in a joint venture, a grantor of a revocable trust, or
a participant in a similar entity (as determined by the Secre-
tary); . ..

“ID) a corporation, joint stock company, association, lzmlted
partnership, charitable organization, or other similar entity (as
determined by the Secretary), including any such entity or orga-
nization participating in the farming operation as a pariner in
a general partnership, a participant in a joint venture, a grant-
or of a revocable trust, or as a participant in a similar entity
(as determined by the Secretary); and

“III) a State, political subdivision, or agency thereof.

“ixI) Such regulations shall provide that the term ‘person’ does
not include any cooperative association of producers that markets
commodities for producers with respect to the commodities so mar-
keted for producers.

“ID) In defining the term ‘person’ as it will apply to irrevocable
trusts and estates, the Secretary shall ensure that fair and equitable
treatment is given to trusts and estates and the beneficiaries thereof.

“tiit) Such regulations shall provide that, with respect to any
married couple, the husband and wife shall be considered to be one
person, except that any married couple consisting of spouses who,
prior to their marriage, were separately engaged in unrelated farm-
ing operations, each spouse shall be treated as a separate person
with respect to the farming operation brought into the marriage by
such spouse so long as such operation remains as a separate farming
operation, for the purposes of the application of the limitations
under this section.’”:

(:i?) by redesignating subparagraph (B) as subparagraph (C);
an

(4) by adding at the end thereof the following new subpara-
graphs:

“CD) Any person that conducts a farming operation to produce a
crop subject to limitations under this section as a tenant that rents
the land for cash (or a crop share guaranteed as to the amount of
the commodity to be paid in rent) and that makes a significant con-
tribution of active personal management but not of personal labor
shall be considered the same person as the landlord unless the
tenant makes a significant contribution of equipment used in the
farming operation.

“(E) The Secretary may not approve (for purposes of the applica-
tion of the limitations under this section) any change in a farming
operation that otherwise will increase the number of persons to
which the limitations under this section are applied unless the Sec-
retary determines that the change is bona fide and substantive. In
the implementation of the preceding sentence, the addition of a
family member to a farming operation under the criteria set out in
section 1001A(b)1)B) shall be considered a bona fide and substan-
tive change in the farming operation.”.
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(b) LANDS OWNED BY STATES, POLITICAL SUBDIVISIONS, AND
PusLic ScHoOLS.—Paragraph (6) of section 1001 of the Food Securi-
ty Act of 1985 (7 U.S.C. 1308(6)) is amended to read as follows:

“(6) The provisions of this section that limit payments to any
person shall not be applicable to land owned by a public school dis-
tri}ft (l)r”land owned by a State that is used to maintain a public
school.”.

SEC. 1304. MORE EFFECTIVE AND UNIFORM APPLICATION OF PAYMENT
LIMITATIONS.

(a) EpucATION PROGRAM.

(1) IN GENERAL.—The Secretary of Agriculture shall imple-
ment a payment provisions education program for appropriate
personnel of the Department of Agriculture and members and
other personnel of local, county, and State committees estab-
lished under section 8(b) of the Soil Conservation and Domestic
Allotment Act (16 U.S.C. 590h(b)), for the purpose of fostering
more effective and uniform application of the payment limita-
tions and restrictions under sections 1001 through 1001C of the
Food Security Act of 1985.

(2) TRAINING.—The education program shall provide training
to such personnel in the fair, accurate, and uniform application
to individual farming operations of the provisions of law and
regulation relating to the payment prouvisions of sections 1001
through 1001C of the Food Security Act of 1985. Particular em-
phasis shall be given to the changes in the law made by sections
1301, 1302, and 1303 of this Act.

(3) ImpLEMENTATION.—The education program shall be fully
implemented, and the training completed, not later than 30
days after the date final regulations are issued to carry out the
amendments made by this subtitle.

(4) ComMmoDITY CREDIT CORPORATION.—The Secretary shall
carry out the program provided under this subsection through
the Commodity Credit Corporation.

(b) ScuEMES or DEvICES.—Effective beginning with the 1989
crops, the Food Security Act of 1985 is amended by inserting after
section 1001A, as added by sections 1301 and 1302 of this Act, the
following new section:

“SEC. 1001B. SCHEMES OR DEVICES.

“If the Secretary of Agriculture determines that any person has
adopted a scheme or device to evade, or that has the purpose of
evading, section 1001, 1001A, or 1001C, such person shall be ineligi-
ble to receive farm program payments (as described in paragraphs
(1) and (2) of section 1001 as being subject to limitation) applicable
to the crop year for which such scheme or device was adopted and
the succeeding crop year.”.

SEC. 1305. REGULATIONS; TRANSITION RULES; EQUITABLE ADJUSTMENTS.

(a) REGULATIONS.— .

(1) IssuaNnce.—The Secretary of Agriculture shall issue—
(A) proposed regulations to carry out the amendments
made by this subtitle not later than April 1, 1988, and
(B) final regulations to carry out such amendments not
later than August 1, 1988.
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(2) FIELD INSTRUCTIONS.—Any field instructions relating to,
or other supplemental clarifications of, the regulations issued
under sections 1001 through 1001C of the Food Security Act of
1985 shall not be used in resolving issues involved in the appli-
cation of the payment limitations or restrictions under such sec-
tions or regulations to individuals, other entities, or farming op-
erations until copies of the publication are made available to
the public.

(b) ALLOWANCE FOR EQUITABLE REORGANIZATIONS.—To allow for
the equitable reorganization of farming operations to conform to the
limitations and restrictions contained in the amendments made to
the Food Security Act of 1985 by this subtitle in cases in which the
application of such limitations and restrictions will reduce pay-
ments to the farming operation (as determined by the Secretary), the
Secretary may waive the application of the substantive change rule
under section 1001(5)E), as added by section 1303 of this Act, or any
regulation of the Secretary containing a comparable rule, to any re-
organization applied for prior to the final date when producers are
eligible to enter into contracts to participate in the commodity pro-
grams established for the 1989 crop year, to the extent the Secretary
determines appropriate to facilitate any such equitable reorganiza-
tions that does not increase such payments.

(¢) Goop FartH RELIANCE oN OFFIcIAL ADVICE.—Section 1001 of
the Food Security Act of 1985 (7 U.S.C. 1308) is amended by adding
at the end thereof the following new paragraph:

“?) Regulations of the Secretary shall establish time limits for
the various steps involved with notice, hearing, decision, and the ap-
peals procedure in order to ensure expeditious handling and settle-
ment of payment limitation disputes. Notwithstanding any other
provision of law, actions taken by an individual or other entity in
good faith on action or advice of an authorized representative of the
Secretary may be accepted as meeting the requirement under this
section or section 1001A, to the extent the Secretary deems it desira-
ble in order to provide fair and equitable treatment.”

(d) CONSERVATION RESERVE APPLICATION.—Notwithstanding sec-
tion 1234(f/(2) of the Food Security Act of 1985 (16 U.S.C. 3834(f),
paragraphs (5) through (7) of section 1001, as amended by this sub-
title, and sections 1001A through 1001C, of the Food Security Act of
1985 shall apply to the conservation reserve program under subtitle
D of title XII of such Act (16 US.C. 3831 et seq.) with respect to
rental payments to persons under contracts entered into after the
date of the enactment of this Act, except with respect to landlords
that receive cash rent, or a crop share guaranteed as to the amount
of the commodity to be paid in rent, for the use of the land.

SEC. 1306.. FOREIGN PERSONS MADE INELIGIBLE FOR PROGRAM BENEFITS.
Effective beginning with the 1989 crops, the Food Security Act of

1985 1s amended by inserting after section 1001B, as added by sec-
tion 1304 of this Act, the following new section:

“SEC. 1001C. 5]07'.R§EIGN PERSONS MADE INELIGIBLE FOR PROGRAM BENE-

“Notwithstanding any other provision of law:
“la) IN GENERAL.—For each of the 1989 and 1990 crops, any
person who is not a citizen of the United States or an alien lawfully
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admitted into the United States for permanent residence under the
Immigration and Nationality Act (8 U.S.C. 1101 et seq.) shall be in-
eligible to receive any type of production adjustment payments, price
support program loans, payments, or benefits made available under
the Agricultural Act of 1949 (7 U.S.C. 1421 et seq.), the Commodity
Credit Corporation Charter Act (15 U.S.C. 714 et seq.), or subtitle D
of title XII of the Food Security Act of 1985 (16 U.S.C. 3831 et seq.)
with respect to any commodity produced, or land set aside from pro-
duction, on a farm that is owned or operated by such person, unless
such person is an individual who is providing land, capital, and a
substantial amount of personal labor in the production of crops on
such farm.

“(b) CorPORATIONS OR OTHER ENTITIES.—FOr purposes of subsec-
tion (a), a corporation or other entity shall be considered a person
that is ineligible for production adjustment payments, price support
program loans, payments, or benefits if more than 10 percent of the
beneficial ownership of the entity is held by persons who are not
citizens of the United States or aliens lawfully admitted into the
United States for permanent residence under the Immigration and
Nationality Act, unless such persons provide a substantial amount
of personal labor in the production of crops on such farm. Notwith-
standing the foregoing prouvisions of this subsection, with respect to
an entity that is determined to be ineligible to receive such pay-
ments, loans, or other benefits, the Secretary may make payments,
loans, and other benefits in an amount determined by the Secretary
to be representative of the percentage interests of the entity that is
owned by citizens of the United States and aliens lawfully admitted
into the United States for permanent residence under the Immigra-
tion and Nationality Act.

“lc) PrROSPECTIVE APPLICATION.—No person shall become ineligi-
ble under this section for production adjustment payments, price
support program loans, payments or benefits as the result of the pro-
duction of a crop of an agricultural commodity planted, or commod-
ity program or conservation reserve contract entered into, before the

”

date of the enactment of this section.”.

SEC. 1307. HONEY LOAN LIMITATION.
Section 1001(2XC) of the Food Security Act of 1985 (7 U.S.C.
1308(2)C)) is amended—
(1) by striking out clause (i); and
(2) in clause (ii), by striking out “(ii)".

Subtitle D—Rural Electrification
Administration Programs

CHAPTER 1—PREPAYMENT OF Aé?URAL ELECTRIFICATION
LOAN.

SEC. 1401. PREPAYMENT OF LOANS. .

(a) ELiciBILITY To PrEPAY.—Notwithstanding subsections (c), ),
and (e) of section 306A of the Rural Electrification Act of 1936 7
US.C. 936a(c), (d), and (), during fiscal year 1988, a borrower of a
loan made by the Federal Financing Bank and guaranteed under
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section 306 of such Act (7 US.C. 936) may, at the option of the bor-
rower, prepay such loan (or any loan advance thereunder) in accord-
ance with subsections (a) and (b) of section 306A of such Act, except
that any prepayment that would cause the total amount of such pre-
payments during fiscal year 1988 to exceed $2,000,000,000 shall be
subject solely to the approval of the Secretary of the Treasury.

(b) PrioriTY FOR APPROVAL.—In determining which borrowers
shall be permitted to prepay loans under subsection (a):

(1) The Administrator of the Rural Electrification Adminis-
tration shall give priority to those 8 borrowers that were deter-
mined by the Administrator, prior to the date of the enactment
of this Act, to be eligible to prepay, or that prepaid, an advance
under section 306A of such Act (as in effect prior to the date of
the enactment of this Act), except that to retain such priority a
borrower shall—

(A) notify the Administrator in writing, within 30 days
after the issuance of regulations to carry out this section, of
the intent of the borrower to prepay; and

(B) complete such prepayment by disbursing funds to the
Federal Financing Bank to prepay loan advances within
120 days after the issuance of such regulations.

(2) In considering requests for prepayment under subsection
(a) by borrowers not described in paragraph (1), the Administra-
tor shall permit prepayment based on the order in which bor-
rowers are prepared to disburse funds to the Federal Financing
Bank to complete such prepayments. If more than 1 borrower is
so prepared at the same time, and if the combined amount of
such prepayments would cause the total amount of prepayments
during fiscal year 1988, under this section, to exceed
$2,000,000,000, the Administrator shall—

(A) base the determination on the date on which prepay-
ment applications have been submitted, or

(B) permit partial prepayment by two or more borrowers.

(c) REGULATIONS.—Not later than 30 days after the date of enact-
ment of this Act, the Administrator of the Rural Electrification Ad-
ministration shall issue such regulations as are necessary to carry
at this section.

(d) Stupy.—Not later than January 1, 1989, the Comptroller Gen-
eral of the United States shall—

(1) study—

(A) all benefits provided by Federal Financing Bank
lending and the procedures and conditions for the prepay-
ment of current Federal Financing Bank loans;

(B) the benefits and costs to Federal Financing Bank bor-
rowers of making prepayments; and

(C) alternative conditions and procedures for prepayment
of all Federal Financing Bank loans to balance Federal
benefits with Federal costs; and

(2) submit to Congress a report describing the results of such
study, together with any appropriate recommendations.

SEC. 1402. USE OF FUNDS.

The Rural Electrification Act of 1936 is amended by inserting
after section 311 (7 U.S.C. 940a) the following new section:
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“SEC. 312. USE OF FUNDS.

“A borrower of an insured or guaranteed electric loan under this
Act may, without restriction or prior approval of the Administrator,
invest its own funds or make loans or guarantees, not in excess of 15
percent of its total utility plant.”.

SEC. 1403. CUSHION OF CREDIT PAYMENTS PROGRAM.

Title III of the Rural Electrification Act of 1936 (as amended by
section 1402 of this Act) is amended by adding at the end thereof
the following new section:

“SEC. 313. CUSHION OF CREDIT PAYMENTS PROGRAM.
“la) ESTABLISHMENT.—

“(1) IN GENERAL.—The Administrator shall develop and pro-
mote a program to encourage borrowers to voluntarily make de-
posits into cushion of credit accounts established within the
Rural Electrification and Telephone Revolving Fund.

“?) INTEREST.—Amounts in each cushion of credit account
shall accrue interest to the borrower at a rate of 5 percent per
annum.

“(3) BALANCE.—A borrower may reduce the balance of its
cushion of credit account only if the amount obtained from the
reduction is used to make scheduled payments on loans made or
guaranteed under this Act.

“b) Usts or CusHION oF CREDIT PAYMENTS.—

“(1) IN GENERAL.—

“lA) CasH BALANCE.—Cushion of credit payments shall
be held in the Rural Electrification and Telephone Revolv-
ing Fund as a cash balance in the cushion of credit cc-
counts of borrowers.

““B) INTEREST.—AIll cash balance amounts (obtained
from cushion of credit payments, loan payments, and other
sources) held by the Fund shall bear interest to the Fund at
a rate equal to the weighted average rate on outstanding
certificates of beneficial ownership issued by the Fund.

“‘C) CreDITS.—The amount of interest accrued on the
cash balances shall be credited to the Fund as an offsetting
reduction to the amount of interest paid by the Fund on its
certificates of beneficial ownership.

“(2) RURAL ECONOMIC DEVELOPMENT SUBACCOUNT.—

“fA) MAINTENANCE OF AccoUNT.—The Administrator
shall maintain a subaccount within the Rural Electrifica-
tion and Telephone Revolving Fund to which shall be cred-
ited, on a monthly basis, a sum determined by multiplying
the outstanding cushion of credit payments made after Oc-
tober 1, 1987, by the difference (converted to a monthly
basis) between the average weighted interest rate paid on
outstanding certificates of beneficial ownership issued by
the Fund and the 5 percent rate of interest provided to bor-
rowers on cushion of credit payments.

“B) GranTs.—The Administrator is authorized, from the
interest differential sums credited this subaccount and
from any other funds made available thereto, to provide
grants or zero interest loans to borrowers under this Act for
the puipose of promoting rural economic development and
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Jjob creation projects, including funding for project feasibili-
ty studies, start-up costs, incubator projects, and other rea-
sonable expenses for the purpose of fostering rural develop-
ment.

“C) REPAYMENTS.—In the case of zero interest loans, the
Administrator shall establish such reasonable repayment
terms as will ensure borrower participation.

““D) Proceeps.—All proceeds from the repayment of such
loans shall be returned to the subaccount.

““E) NUMBER OF GRANTS.—Such loans and grants shall
be made during each fiscal year to the full extent of the
amounts held by the rural economic development subac-
count, subject only to limitations as may be from time-to-
time imposed by law.”.

CHAPTER 2—RURAL TELEPHONE BANK BORROWERS

SEC. 1411. RURAL TELEPHONE BANK INTEREST RATES AND LOAN PREPAY-
MENTS.
(a) FinDINGS.—Congress finds that—

(1) overcharging of Rural Telephone Bank borrowers has re-
sulted in $179,000,000 in excess profits and has imperiled bor-
rowers by raising costs to ratepayers;

(2) borrowers will be able to seek redress under section
408(bX3)NG) of the Rural Electrification Act of 1936, as added
by subsection (c), or may leave the Rural Telephone Bank, but
in no case may the Governor of the Bank issue regulations re-
quiring any penalty from borrowers seeking to retire debt prior
to maturity; and

(3) any reduction in Federal government expenditures in the
operation of the Rural Telephone Bank, from borrowers’ con-
duct resulting from the implementation of the amendmenis
made by subsections (b) and (c), should be included in all calcu-
lations of the budget of the United States Government, author-
ized under of the Balanced Budget and Emergency Deficit Con-
trol Reaffirmation Act of 1987.

(b) RurRAL TELEPHONE BANK LOAN PREPAYMENTS.

(1) PREPAYMENTS AUTHORIZED.—Section 408(b) of the Rural
Electrification Act of 1936 (7 US.C. 948(b) is amended by
adding at the end the following new paragraph:

“(8) A borrower with a loan from the Rural Telephone Bank
may prepay such loan (or any part thereof) by paying the face
amount thereof without being required to pay the prepayment
penalty set forth in the note covering such loan, if such prepay-
ment is not made later than September 30, 19858.”.

(2) PREPAYMENT REGULATIONS.—The Governor of the Rural
Telephone Bank shall issue regulations to carry out the amend-
ment made by paragraph (1) within 30 days after the date of
enactment of this Act. Such regulations shall implement the
amendment made by paragraph (1) without the addition of any
restrictions not set forth in such amendment.

(c) DETERMINATION OF INTEREST RATES ON RURAL TELEPHONE
Bank Loans.—Paragraph (3) of section 408(b) of the Rural Electrifi-
cation Act of 1936 (7 U.S.C. 348(b)(3)) is amended—
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(1) by inserting ‘“(A)” after the paragraph designation; and

(2) by adding at the end thereof t .¢ following new subpara-
graphs:

““B) On and after the date of the enactment of this para-
graph, advances made on or after such date of enactment under
loan commitments made on or after October 1, 1987, shall bear
interest at the rate determined under subparagraph (C), but in
no event at a rate that is less than 5 percent per annum.

“(C) The rate determined under this subparagraph shall be—

“Gi) for the period beginning on the date the advance is
made and ending at the close of the fiscal year in which
the advance is made, the average yield (on the date of the
advance) on outstanding marketable obligations of the
United States having a final maturity comparable to the
final maturity of the advance; and

“ii) after the fiscal year in which the advance is made,
the cost of money rate for such fiscal year, as determined
under subparagraph (D).

“(D) Within 30 days after the end of each fiscal year, the Gov-
ernor shall determine to the nearest 0.01 percent the cost of
money rate for the fiscal year, by calculating the sum of the re-
sults of the following calculations:

“) The aggregate of all amounts received by the tele-
phone bank during the fiscal year from the issuance of
class A stock, multiplied by the rate of return payable by
the telephone bank during the fiscal year, as specified in
section 406(c), to holders of class A stock, which product is
divided by the aggregate of the amounts advanced by the
telephone bank during the fiscal year.

“(ii) The aggregate of all amounts received by the tele-
phone bank during the fiscal year from the issuance of
class B stock, multiplied by the rate at which dividends are
payable by the telephone bank during the fiscal year, as
specified in section 406(d), to holders of class B stock,
which product is divided by the aggregate of the amounts
advanced by the telephone bank during the fiscal year.

“titi) The aggregate of all amounts received by the tele-
phone bank during the fiscal year from the issuance of
class C stock, multiplied by the rate at which dividends are
payable by the telephone bank during the fiscal year, under
section 406(e), to holders of class C stock, which product is
divided by the aggregate of the amounts advanced by the
telephone bank during the fiscal year.

“GuXI) The sum of the results of the calculations de-
scribed in subclause (11— '

“I) The amounts received by the telephone bank during
the fiscal year from each issue of telephone debentures and
other obligations of the telephone bank, multiplied, respec-
tively, by the rates at which interest is payable during the
fiscal year by the telephone bank to holders of each issue,
each of which products is divided, respectively, by the ag-
gregate of the amounts advanced by the telephone bank
during the fiscal year.
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“oxI) The amount by which the aggregate of the
amounts advanced by the telephone bank during the fiscal
year exceeds the aggregate of the amounts recetved by the
telephone bank from the issuance of class A stock, class B
stock, class C stock, and telephone debentures and other ob-
ligations of the telephone bank during the fiscal year, mul-
tiplied by the historic cost of money rate as of the close of
the fiscal year immediately preceding the fiscal year, which
product is divided by the aggregate of the amounts ad-
vanced by the telephone bank during the fiscal year.

“(II) For purposes of this clause, the term ‘historic cost of
money rate’, with respect to the close of a preceding fiscal
year, means the sum of the results of the following calcula-
tions: The amounts advanced by the telephone bank in each
fiscal year during the period beginning with fiscal year
1974 and ending with the preceding fiscal year, multiplied,
respectively, by the cost of money rate for the fiscal year (as
set forth in the table in subparagraph (E)) for fiscal years
1974 through 1987, and as determined by the Governor
under this subparagraph for fiscal years after fiscal year
1987), each of which products is divided, respectively, by
the aggregate of the amounts advanced by the telephone
bank during the period.

“(E) For purposes of subparagraph (DXII), the cost of
money rate for the fiscal years in which each advance was
made shall be as set forth in the following table:

The cost of

money rate

“For advances made in— shall be—
Fiscal year 1974......... 5.01 percent
Fiscal year 1975. 5.85 percent
Fiscal year 1976. 5.33 percent
Fiscal year 1977..... 5.00 percent
Fiscal year 1978 ... nenennees 5.87 percent
Fiscal year 1979.......cccivivrccnienecrnecicnianeeecnneenecennees 5.93 percent
Fiscal year 1980............ccoovcmimecnueorncaenianeeersacnennenerens 8.10 percent
Fiscal year 1981 .........eveceieeicreneceeresee s sessae e 9.46 percent
FUscal year 1982........cciirieienieeeneeencniceeecerensnenenen 8.39 percent
Fiscal year 1983 ........ccvvrivninconeiiinineneseeeseeeene 6.99 percent
Fiscal year 1984 ...cccoooeieovveeeeeieeerieeeeeeie e, 6.55 percent
Fiscal year 1985 .......cvoioiiicnieieeeeieeeeeieee e 5.00 percent
FiSCal year 1986 ......oouevviiiiiiiieirieeecinesceeneseieteeeaeae 5.00 percent
FISCAL YEAT 1987 ..ooonvieeeveeeeeeesvteee st annns 5.00 percent.

For purposes of this subparagraph, the term ‘fiscal year’
means the 12-month period ending on September 30 of the
designated year.
“(F)i) Notwithstanding subparagraph (B), if a borrower holds
a commitment for a loan under this section made on or after
October 1, 1987, and before the date of the enactment of this
paragraph, part or all of the proceeds of which have not been
advanced as of such date of enactment, the borrower may, until
the later of the date the next advance under the loan commit-
ment is made or 90 days after such date of enactment, elect to
have the interest rate specified in the loan commitment apply to
the unadvanced portion of the loan in lieu of the rate which
(but for this clause) would apply to the unadvanced portion
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under this paragraph. If any borrower makes an election under
this clause with respect to a loan, the Governor shall adjust the
interest rate which applies to the unadvanced portion of the
loan accordingly.

“GuXD) If the telephone bank, pursuant to section 407(b), issues
telephone debentures on any date to refinance telephone deben-
tures or other obligations of the telephone bank, the telephone
bank shall, in addition to any interest rate reduction required
by any other provision of this paragraph, for the period applica-
ble to the advance, reduce the interest rate charged on each ad-
vance made under this section during the fiscal year in which
the refinanced debentures or other obligations were originally
issued by the amount applicable to the advance.

“dI) For purposes of subclause (I), the term ‘the period appli-
cable to the advance’ means the period beginning on the issue
date described in subclause (I) and ending on the earlier of the
date the advance matures or is completely prepaid.

“III) For purposes of subclause (I), the term ‘the amount ap-
plicable to the advance’ means an amount which fully reflects
that percentage of the funds saved by the telephone bank as a
result of the refinancing which is equal to the percentage repre-
sentation of the advance in all advances described in subclause
(D).

“IV) Within 60 days after any issue date described in sub-
clause (D), the Governor shall amend the loan documentation
for each advance described in subclause (I), as necessary, to re-
flect any interest rate reduction applicable to the advance by
reason of this clause, and shall notify each affected borrower of
the reduction.

“G) Within 30 days after the publication of any determina-
tion made under subparagraph (D), any affected borrower may
obtain review of the determination, or any other equitable relief
as may be determined appropriate, by the United States court of
appeals for the judicial circuit in which the borrower does busi-
ness by filing a written petition requesting the court to set aside
or modify such determination. On receipt of such a petition, the
clerk of the court shall transmit a copy of the petition to the
Governor. On receipt of a copy of such a petition from the clerk
of the court, the Governor shall file with the court the record on
which the determination is based. The court shall have juris-
diction to affirm, set aside, or modify the determination.

“CH) Within 5 days after determining the cost of money rate
for a fiscal year, the Governor shall— . .

“) cause the determination to be published in the Feder-
al Register in accordance with section 552 of title 5, United
States Code; and o

“4i) furnish a copy of the determination to the Comptrol-
ler General of the United States. . _

“I) The Comptroller General shall review, on an expedited
basis, each determination a copy of which is received from the
Governor and, within 15 days after the date of such receipt, fur-
nish Congress a report on the accuracy of the determination.
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“tJ) The telephone bank shall not sell or otherwise dispose of
any loan made under this section, except as provided in this
paragraph.”.

SEC. 1412. INTEREST RATE TO BE CONSIDERED FOR PURPOSES OF ASSESS-
ING ELIGIBILITY FOR LOANS.

Paragraph (4) of section 408(b) of the Rural Electrification Act of
1936 (7 U.S.C. 948(b)4) is amended by inserting at the end the fol-
lowing: “For purposes of determining the creditworthiness of a bor-
rower for a loan under this paragraph, the Governor shall assume
that the loan, if made, would bear interest at a rate equal to the
average yield (on the date of the determination) on outstanding
marketable obligations of the United States having a final maturity
comparable to the final maturity of the loan.”

SEC. 1413. ESTABLISHMENT OF RESERVE FOR LOSSES DUE TO INTEREST
RATE FLUCTUATIONS.

(a) ESTABLISHMENT OF RESERVE; FUNDING.—Section 406 of the
Rural Electrification Act of 1936 (7 US.C. 947) is amended by
adding at the end the following:

“th) There is hereby established in the telephone bank a reserve
for losses due to interest rate fluctuations. Within 30 days after the
date of the enactment of this subsection, the Governor of the tele-
phone bank shall transfer to the reserve for losses due to interest
rate fluctuations all amounts in the reserve for contingencies as of
the date of the enactment of this subsection. Amounts in the reserve
for interest rate fluctuations may be expended only to cover operat-
ing losses of the telephone bank (other than losses attributable to
loan defaults) and only after taking into consideration any recom-
mendations made by the General Accounting Office under section
éééiﬂ,{) of the Rural Telephone Bank Borrowers Fairness Act of

(b) Stupy By GENERAL AccoUNTING OFFICE.—Within 180 days
after the date of the enactment of this Act, the General Accounting
Office shall complete a study of operations of the telephone bank
and report its recommendations to the Committees on Agriculture
and Government Operations of the House of Representatives and the
Committee on Agriculture, Nutrition, and Forestry of the Senate
with respect to—

(1) the appropriate level of funding for the reserve for losses
due to interest rate fluctuations established in section 406(h) of
the Rura! Electrification Act of 1936 (7 U.S.C. 947(h)) (as added
by subsection (a));

(2) the circumstances under which amounts in the reserve for
losses due to interest rate fluctuations should be expended;

(3) the circumstances under which amounts should be added
to the reserve for losses due to interest rate fluctuations; and

(4) the disposition of excess reseruves.

In such study, the General Accounting Office shall consider the ef-
fects of such recommendations on telephone bank borrowers, the
subscribers of such borrowers, and the United States Government.

(¢) LIMITATION ON ESTABLISHMENT OF NEW RESERVES.—Subsec-
tion (g) of section 406 of the Rural Electrification Act of 1936 (7
US.C. 947(g)) is amended—
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(1) by striking out ‘“reserves for losses,”” and inserting in lieu
thereof “the reserve for loan losses,”: and
(2) by adding at the end the following: “The telephone bank
may not establish any reserve other than the reserves referred to
in this subsection and in subsection (h).”’
SEC. 1414. PUBLICATION OF RURAL TELEPHONE BANK POLICIES AND REGU-
LATIONS.

Notwithstanding the exemption contained in section 553(a)2) of
title 5, United States Code, the Governor of the telephone bank shall
cause to be published in the Federal Register, in accordance with
section 553 of title 5, United States Code, all rules, regulations, bul-
letins, and other written policy standards governing the operation of
the telephone bank’s programs relating to public property, loans,
grants, benefits, or contracts. After September 30, 1988, the tele-
phone bank may not deny a loan or advance to, or take any other
adverse action against, any applicant or borrower for any reason
which is based upon a rule, regulation, bulletin, or other written
policy standard which has not been published pursuant to such sec-
tion.

Subtitle E—Miscellaneous

SEC. 1501. MARKETING ORDER PENALTIES,

Section 8c(14) of the Agricultural Adjustment Act of 1933 (7
US.C. 608c(14), reenacted with amendments by the Agricultural
Marketing Agreement Act of 1937, is amended—

(1) by inserting “(A)’"’ before “Any”: and
(2) by adding at the end thereof the following new subpara-

graph.

“(B) Any handler subject to an order issued under this section, or
any officer, director, agent, or employee of such handler, who vio-
lates any provision of such order (other than a provision calling for
payment of a pro rata share of expenses) may be assessed a civil pen-
alty by the Secretary not exceeding $1,000 for each such violation.
Each day during which such violation continues shall be deemed a
separate violation, except that if the Secretary finds that a petition
pursuant to paragraph (15) was filed and prosecuted by the handler
in good faith and not for delay, no civil penalty may be assessed
under this paragraph for such violations as occurred between the
date on which the handler’s petition was filed with the Secretary,
and the date on which notice of the Secretary’s ruling thereon was
given to the handler in accordance with regulations prescribed pur-
suant to paragraph (15). The Secretary may issue an order assessing
a civil penalty under this paragraph only after notice and an oppor-
tunity for an agency hearing on the record. Such order shall be
treated as a final order reviewable in the district courts of the
United States in any district in which the handler subject to the
order is an inhabitant, or has the handler’s principal place of busi-
ness. The validity of such order may not be reviewed in an action to

collect such civil penalty.”
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SEC. 1502. STUDY OF USE OF AGRICULTURAL COMMODITY FUTURES AND
OPTIONS MARKETS.

The last sentence of section 1742 of the Food Security Act of 1985
(7 U.S.C. 1421 note) is amended by striking out “1988" and inserting
in lieu thereof 1989
SEC. 1503. AUTHORIZATION OF APPROPRIATIONS FOR PHILIPPINE FOOD

AID INITIATIVE.

Section 416(b) of the Agricultural Act of 1949 (7 US.C. 1431(b)) is
amended by adding at the end thereof the following new paragraph:

“19) There is authorized to be appropriated for fiscal year 1986,
in addition to any other funds authorized to be appropriated,
$1,000,000 for technical assistance for the sale or barter of commod-
ities under paragraph (7) to strengthen nonprofit private organiza-
tions and cooperatives in the Philippines.’.

SEC, 1504, RURAL INDUSTRIALIZATION ASSISTANCE.
Section 310B(c) of the Consolidated Farm and Rural Development
Act (7 US.C. 1932(c)) is amended—
(1) by inserting “and private nonprofit corporations” after
“public bodies’; and
(2) by striking out “to facilitate development of”’ and insert-
ing in lieu thereof “to finance and facilitate development of
small and emerging’’.

SEC. 1505. PLANT VARIETY PROTECTION FEES.
Section 31 of the Plant Variety Protection Act (7 U.S.C. 2371) is
amended to read as follows:

“SEC. 31. PLANT VARIETY PROTECTION FEES.

“la) IN GENERAL.—The Secretary shall, under such regulations as
the Secretary may prescribe, charge and collect reasonable fees for
services performed under this Act.

“b) LATE PaYMENT PENALTY.—On failure to pay such fees, the
Secretary shall assess a late payment penalty. Such overdue fees
shall accrue interest as required by section 3717 of title 81, United
States Code.

“c) Disposrrion oF Funps.—Such fees, late payment penalties,
and accrued interest collected shall be credited to the account that
incurs the cost and shall remain available without fiscal year limi-
tation to pay the expenses incurred by the Secretary in carrying out
this Act. Such funds collected (including late payment penalties and
any interest earned) may be invested by the Secretary in insured or
fully collateralized, interest-bearing accounts or, at the discretion of
the Secretary, by the Secretary of the Treasury in United States Gov-
ernment debt instruments.

“d) Acrions For NoONPAYMENT.—The Attorney General may
bring an action for the recovery of charges that have not been paid
in accordance with this Act against any person obligated for pay-
ment of such charges under this Act in any United States district
court or other United States court for any territory or possession in
any jurisdiction in which the person is found, resides, or transacts

business. The court shall have jurisdiction to hear and decide the
action.



31

“le) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
ﬁ)tb’e’ appropriated such sums as are necessary to carry out this

ct.”.

SEC. 1506. ANNUAL APPROPRIATIONS TO REIMBURSE THE COMMODITY
CREDIT CORPORATION FOR NET REALIZED LOSSES.

(@) IN GENERAL.—The first sentence of section 2 of Public Law 87-
155 (15 US.C. 713a~11) is amended by striking out , commencing
with the fiscal year ending June 30, 1961” and inserting in lieu
thereof “by means of a current, indefinite appropriation’’

(b) OPERATING EXPENSES.—No funds may be appropriated for op-
erating expenses of the Commodity Credit Corporation except as au-
thorized under section 2 of Public Law 87-155 to reimburse the Cor-
poration for net realized losses.

(c¢) ErrecTIVE DATE.—This section and the amendment made by
this section shall apply beginning with fiscal year 1988.

SEC. 1507. FEDERAL CROP INSURANCE.

It is the sense of Congress that, in carrying out the Federal Crop
Insurance Act (7 US.C. 1501 et seq.), the Federal Crop Insurance
Corporation—

(1) should not be required to assume 100 percent of all loss
adjustments in the Federal crop insurance program; and

(2) should assume and perform the loss adjustment obliga-
tions of a reinsured company if the Corporation determines that
such company’s loss adjustment performance and practices are
not carried out in accordance with the applicable reinsurance
agreement.

SEC. 1508. ETHANOL USAGE.

(a) FinpinGgs.—Congress finds that—

(1) the United States is dependent for a large and growing
share of its energy needs on the Middle East at a time when
world petroleum reserves are declining;

(2) the burning of gasoline causes pollution;

(3) ethanol can be blended with gasoline to produce a cleaner
source of fuel;

(4) ethanol can be produced from grain, a renewable resource
that is in considerable surplus in the United States;

(5) the conversion of grain into ethanol would reduce farm
program costs and grain surpluses; and

(6) increasing the quantity of motor fuels that contain at least
10 percent ethanol from current levels to 50 percent by 1992
would create thousands of new jobs in ethanol production fa-
ctlities.

(b) SENSE oF CoNGRESS.—It is the sense of Congress that the Ad-
ministrator of the Environmental Protection Agency should use au-
thority provided under the Clean Air Act (42 US.C. 7401 et seq.) to
require greater use of ethanol as motor fuel.

SEC. 1509. DEMONSTRATION OF FAMILY INDEPENDENCE PROGRAM. .

The Food Stamp Act of 1977 is amended by adding after section
20 (7 US.C. 2029) the following new section:

“SEC. 21. DEMONSTRATION OF FAMILY INDEPENDENCE PROGRAM.

“(a) IN GENERAL.—Upon written application of the State of Wash-
ington (in this section referred to as the ‘State’) and after the ap-
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proval of such application by the Secretary, the State may conduct a
Family Independence Demonstration Project (in this section referred
to as the ‘Project’) in all or in part of the State in accordance with
this section to determine whether the Project, as an alternative to
providing benefits under the food stamp program, would more effec-
tively break the cycle of poverty and would provide families with op-
portunities for economic independence and strengthened family
functioning.
“b) NATURE OF PRoJECT.—In an application submitted under
subsection (a), the State shall provide the following:
“(1) Except as provided in this section, the provisions of chap-
ter 434 of the 1987 Washington Laws, as enacted in May 1987,
shall apply to the operation of the Project.
“2) All of the following terms and conditions shall be in
effect under the Project:

“CA)Xi) Except as provided in clause (ii), individuals with
respect to whom benefits may be paid under part A of title
IV of the Social Security Act, and such other individuals
as are included in the Project pursuant to chapter 434 of
the 1987 Washington Laws, as enacted in May 1987, shall
be eligible to participate in the Project in lieu of receiving
benefits under the food stamp program and cash assistance
under any other Federal program covered by the Project.

“tii) Individuals who receive only child care or medical
benefits under the Project shall not be eligible to receive
food assistance under the Project. Such individuals may re-
cetve coupons under the food stamp program if eligible.

“(B) Individuals who participate in the Project shall re-
ceive for each month an amount of cash assistance that is
not less than the total value of the assistance such individ-
uals would otherwise receive, in the aggregate, under the
food stamp program and any cash-assistance Federal pro-
gram covered by the Project for such month, including
énco;ne and resource exclusions and deductions, and benefit

evels.

“(C)i) The State may provide a standard benefit for food
assistance under the Project, except that individuals who
participate in the Project shall receive as food assistance
for a month an amount of cash that is not less than the
value of the assistance such individuals would otherwise
receive under the food stamp program.

“(it) The State may provide a cash benefit for food assist-
ance equal to the value of the thrifty food plan.

“(D) Each month participants in the Project shall be no-
tified by the State of the amount of Project assistance that
is provided as food assistance for such month.

‘“CE) The State shall have a program to require partici-
pants to engage in employment and training activities car-
ried out under chapter 434 of the 1987 Washington Laws,
as enacted in May, 1987.

“(F) Food assistance shall be provided under the
Project—
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() to any individual who is accepted for participa-
tion in the Project, not later than 30 days after such
individual applies to participate in the Project;

“(ii) to any participant for the period that begins on
the date such participant applies to participate in the
Project, except that the amount of such assistance shall
be reduced to reflect the pro rata value of any coupons
received under the food stamp program for such period
for the benefit of such participant; and

“Gii) until—

“lI) the participant’s cash assistance under the
Project is terminated;

“(ID such participant is informed of such termi-
nation and is advised of the eligibility require-
ments for participation in the food stamp program;

“I11) the State determines whether such partici-
pant will be eligible to receive coupons as a
member of a household under the food stamp pro-
gram; and

“V) coupons under the food stamp program are
received by such participant if such participant
will be eligible to receive coupons as a member of a
household under the food stamp program.

“CH)(i) Paragraphs (1)(B), (8), (10), and (19) of section 11(e)
shall apply with respect to the participants in the Project
in the same manner as such paragraphs apply with respect
to participants in the food stamp program.

“G1) Each individual who contacts the State in person
during office hours to make what may reasonably be inter-
preted as an oral or written request to participate in the
Project shall receive and shall be permitted to file on the
same day that such contact is first made, an application
form to participate in the Project.

“tiii) The Project shall provide for telephone contact by,
mail delivery of forms to and mail return of forms by, and
subsequent home or telephone interview with, the elderly
persons, physically or mentally handicapped, and persons
otherwise unable, solely because of transportation difficul-
ties and similar hardships, to appear in person.

“tiv) An individual who applies to participate in the
Project may be represented by another person in the review
process if the other person has been clearly designated as
the representative of such individual for that purpose, by
such individual or the spouse of such individual, and, in
the case of the review process, the representative is an adult
who is sufficiently aware of relevant circumstances, except
that the State may— .

“) restrict the number of individuals who may be
represented by such person; and o

“II) otherwise establish criteria and verification
standards for representation under this clause.

“(v) The State shall provide a method for reviewing ap-
plications to participate in the Project submitted by, and
distributing food assistance under the Project to, individ-
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uals who do not reside in permanent dwellings or who have
no fixed mailing address. In carrying out the preceding sen-
tence, the State shall take such steps as are necessary to
ensure that participation in the Project is limited to eligi-
ble individuals. o

“3) An assurance that the State will allow any individual to
apply to participate in the food stamp program without apply-
ing to participate in the Project. . .

“1) An assurance that the cost of food assistance provided
under the Project will not be such that the aggregate amount of
payments made under this section by the Secretary to the State
over the period of the Project will exceed the sum of—

“(A) the anticipated aggregate value of the coupons that
would have been distributed under the food stamp program
if the individuals who participate in the Project had par-
ticipated instead in the food stamp program, and

“B) the portion of the administrative costs for which the
State would have received reimbursement under—

“1) subsections (a) and (g) of section 16 (without
regard to the first proviso to such subsection (g) if the
individuals who participated in the Project had par-
ticipated instead in the food stamp program; and

“(ii) section 16(h) if the individuals who participated
in the Project had participated in an employment and
training program under section 6(d)(4);

except that this paragraph shall not be construed to prevent
the State from claiming payments for additional house-
holds that would qualify for benefits under the food stamp
program in the absence of a cash out of such benefits as a
result of changes in economic, demographic, and other con-
ditions in the State or a subsequent change in the benefit
levels approved by the State legislature.

“5) An assurance that the State will continue to carry out
the food stamp program while the State carries out the Project.

“(6) If there is a change in existing State law that would
eliminate guaranteed benefits or reduce the rights of applicants
or participants under this section during, or as a result of par-
ticipation in, the Project, the Project shall be terminated.

“(7) An assurance that the Project shall include procedures
and due process guarantees no less beneficial than those which
are available under Federal law and under State law to partici-
pants in the food stamp program.

“(8XA) An assurance that, except as provided in subpara-
graph (B), the State will carry out the Project during a 5-year
period beginning on the date the first individual is approved
for participation in the Project.

“(B) The Project may be terminated 180 days after—

“6i) the State gives notice to the Secretary that it intends
to terminate the Project; or

“(ii) the Secretary, after notice and an opportunity for a
hearing, determines that the State materially failed to
comply with this section.
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“lc) FUNDING.—If an application submitted under subsection (a)
by the State complies with the requirements specified in subsection
(b), then the Secretary shall—

“1) approve such application; and
; “2) from funds appropriated under this Act, pay the State
or—

“(A) the actual cost of the food assistance provided under
the Project; and

“(B) the percentage of the administrative costs incurred
by the State to provide food assistance under the Project
that is equal to the percentage of the State’s aggregate ad-
ministrative costs incurred in operating the food stamp pro-
gram in the most recent fiscal year for which data are
avatlable, that was paid under subsections (a), (g), and (h)
of section 16 of this Act.

“(d)1) Prosect AppLICATION.—Unless and until an application to
participate in the Project is approved, and food assistance under the
Project is made available to the applicant—

“(A) such application shall also be treated as an application
to Participate in the food stamp program; and

(B) section 11(e)(9) shall apply with respect to such applica-
tion.

“(2) Coupons provided under the food stamp program with respect
to an individual who—

“lA) is participating in such program; and

“(B) applies to participate in the Project;

may not be reduced or terminated because such individual applies
to Participate in the Project.

(3) For purposes of the food stamp program, individuals who par-
ticipate in the Project shall not be considered to be members of a
household during the period of such participation.

“le) Warver.—The Secretary shall (with respect to the Project)
waive compliance with any requirement contained in this Act (other
than this section) that (if applied) would prevent the State from car-
rying out the Project or effectively achieving its purpose.

“( ConstrucTIiON.—For purposes of any other Federal, State or
local law—

“(1) cash assistance provided under the Project that repre-
sents food assistance shall be treated in the same manner as
coupons provided under the food stamp program are treated;
and

“(3) participants in the program who receive food assistance under
the Project shall be treated in the same manner as recipients of cou-
pons under the food stamp program are treated. ‘

“@¢) Prosect Aupits.—The Comptroller General of the United
States shall— _ . i

“(1) conduct periodic audits of the operation of the Project to
verify the amounts payable to the State from time to time under
subsection (b)4); and o

“2) submit to the Secretary of Agriculture, the Secretary of
Health and Human Services, the Committee on Agriculture of
the House of Representatives, and the Committee on Agricul-
ture, Nutrition, and Forestry of the Senate a report describing
the results of each such audit.
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“4h) Evarvarion.—With funds appropriated under section
18(a)1), the Secretary shall conduct, in consultation with the Secn’e’-
tary of Health and Human Services, an evaluation of the Project.”.

TITLE II—NATIONAL ECONOMIC
COMMISSION

SEC. 2101. ESTABLISHMENT OF COMMISSION.

There is established a commission to be known as the National
Economic Commission (in this subtitle referred to as the “Commis-
sion”).

SEC. 2102. MEMBERSHIP OF COMMISSION.

(a) ApPOINTMENT.—The Commission shall be initially composed
of 12 members, appointed not later than March 1, 1988. After the
meeting of the Presidential Electors in December 1988, the Commis-
sion shall be expanded to 14 members. The members shall be as fol-
lows:

(1) 2 citizens of the United States, appointed by the President.

(2) 1 Senator and 2 citizens of the United States, appointed by
the President pro tempore of the Senate upon the recommenda-
tions of the Majority Leader of the Senate.

(3) 1 Senator and I citizen of the United States, appointed by
the President pro tempore of the Senate upon the recommenda-
tion of the Minority Leader of the Senate.

(4) 1 Member of the House of Representatives and 2 citizens of
the United States, appointed by the Speaker of the House of
Representatives.

(5) 1 Member of the House of Representatives and I citizen of
the United States, appointed by the Minority Leader of the
House of Representatives.

(6) 2 citizens of the United States, 1 of whom is a Democrat
and I of whom is a Republican, appointed by the President-
elect as established by the allocation of electoral college votes in
the Presidential election of November 8, 1988.

(b) ADDITIONAL QUALIFICATIONS.—

(1) Individuals appointed under subsection (a)1) may be offi-
cers or employees of the Executive Branch or may be private
citizens.

(2) Individuals who are not Members of the Congress, and are
appointed under paragraphs (2) through (6) of subsection (a)
shall be individuals who—

(A) are leaders of business or labor, distinguished aca-
demics, State or local government officials, or other indi-
viduals with distinctive qualifications or experience; and

(B) are not officers or employees of the United States.

(¢c) CHAIRPERSON.—The Commission shall elect a Chairperson
from among the members of the Commission.

(d) QUOorRUM.—A majority of the members of the Commission shall
constitute a quorum for the transaction of business.

(e) VoTING.—Each member of the Commission shall be entitled to
I vote, which shall be equal to the vote of every other member of the
Commission.



37

(f) Vacancies.—Any vacancy on the Commission shall not affect
its powers, but shall be filled in the manner in which the original
appointment was made.

(g) PROHIBITION OF ADDITIONAL PAay.—Members of the Commis-
sion shall receive no additional pay, allowances, or benefits by
reason of their service on the Commission. Members appointed from
among private citizens of the United States may be allowed travel
expenses, including per diem, in lizu of subsistence, as authorized by
law for persons serving intermittently in the government service to
the extent funds are available for such expenses.

SEC. 2103. FUNCTIONS OF COMMISSION.

(@) SpeciFic RECOMMENDATIONS.—The Commission shall make
specific recommendations regarding the following:

(1) Methods to reduce the Federal budget deficit while pro-
moting economic growth and encouraging saving and capital
formation.

(2) A means of ensuring that the burden of achieving the Fed-
eral budget deficit reduction goals of the United States does not
undermine economic growth and is equitably distributed and
not borne disproportionately by any one economic group, social
group, region or State.

(b) FrrsaL REPORT.—

(1) Subject to section 2103(b)3), the Commission shall submit
to the President and to the Congress on March 1, 1989, a final
report which shall contain a detailed statement of the findings
and conclusions of the Commission, including its recommenda-
tions for administrative and legislative action that the Commis-
sion considers advisable.

(2) Any recommendation may be made by the Commission to
the President and to the Congress only if adopted by a majority
vote of the members of the Commission who are present and
voting.

(3) On February 1, 1989, the President may issue an order ex-
tending the date for submission of the final report to September
1, 1989.

SEC. 2104. POWERS OF COMMISSION.

(a) HEARINGS.—The Commission may, for the purpose of carrying
out this subtitle, hold such hearings and sit and act at such times
and places, as the Commission may find advisable.

(b) RurLes AND REGuLATIONS.—The Commission may adopt such
rules and regulations as may be necessary to establish its procedures
and to govern the manner of its operations, organization, and per-
sonnel.

(c) ASSISTANCE FroM FEDERAL AGENCIES.—

(1) The Commission may request from the head of any Feder-
al agency or instrumentality such information as the Commis-
sion may require for the purpose of this subtitle. Each such
agency or instrumentality shall, to the extent permitted by law
and subject to the exceptions set forth in section 552 of title 5,
United States Code (commonly referred to as the Freedom of In-
formation Act), furnish such information to the Commussion,
upon request made by the Chairperson of the Commission.
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(2) Upon request of the Chairperson of the Commussion, the
head of any Federal agency or instrumentality shall, to the
extent possible and subject to the discretion of such head—

(A) make any of the facilities and services of such agency
or instrumentality available to the Commission, and

(B) detail any of the personnel of such agency or instru-
mentality to the Commission, on a non-reimburseable basts,
to assist the Commission in carrying out its duties under
this subtitle, except that any expenses of the Commission
incurred under this subparagraph shall be subject to the
limitation on total expenses set forth in section 2105(b).

(¢c) MaiLs.—The Commission may use the United States mails in
the same manner and under the same conditions as other Federal
agencies.

(d) ConTrACTING.—The Commission may, to such extent and in
such amounts as are provided in appropriation Acts, enter into con-
tracts with State agencies, private firms, institutions, and individ-
uals for the purpose of conducting research or surveys necessary to
enable the Commission to discharge its duties under this subtitle,
subject to the limitation on total expenses set forth in section
2105(b).

(e) StaFF.—Subject to such rules and regulations as may be adopt-
ed by the Commuission, the Chairperson of the Commission (subject
to the limitation on total expenses set forth in section 2105(b)) shall
have the power to appoint, terminate, and fix the compensation
(without regard to the prouvisions of title 5, United States Code, gov-
erning appointments in the competitive service, and without regard
to the provisions of chapter 51 and subchapter III of chapter 53 of
such title, or of any other provision, or of any other provision of
law, relating to the number, classification, and General Schedule
rates) of an Executive Director, and of such additional staff as the
Chairperson deems advisable to assist the Commission, at rates not
to exceed a rate equal to the maximum rate for GS-18 of the Gener-
al Schedule under section 5332 of such title.

(f) Apvisory CommiTree.—The Commission shall be considered
an advisory committee within the meaning of the Federal Advisory
Committee Act (5 US.C. App.).

SEC. 2105. EXPENSES OF COMMISSION.

(a) IN GENERAL.— Any expenses of the Commission shall be paid
from such funds as may be available to the Secretary of the Treas-
ury.

(b) Limrration.—The total expenses of the Commission shall not
exceed $1,000,000.

(c) GAO Aupir.—Prior to the termination of the Commission, pur-
suant to section 2106, the Comptroller General of the United States
shall conduct an audit of the financial books and records of the
Commission to determine that the limitation on expenses has been
met, and shall include its determination in an opinion to be includ-
ed in the report of the Commission.

SEC. 2106. TERMINATION OF COMMISSION.

The Commission shall cease to exist on the date that is 30 days
after the date on which the Commission submits its report.
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TITLE III—EDUCATION PROGRAMS

Subtitle A—Guaranteed Student Loan Program
Savings

SEC. 3001. RECOVERY OF EXCESS CASH RESERVES ACCUMULATED UNDER

THE GUARANTEED STUDENT LOAN PROGRAM.

(a) IN GENERAL.—Section 422 of the Higher Education Act of 1965
(20 U.S.C. 1072) is amended by adding at the end thereof the follow-
ing new subsection:

“le) REDUCTION OF ExXCESS CASH RESERVES.—

“1) LIMITATION ON MAXIMUM CASH RESERVES.—A guaranty
ager;cy shall not accumulate cash reserves in excess of the great-
er of—

“(A) 40 percent of the total amount paid by that agency
on insurance claims during the preceding fiscal year;

“(B) 0.8 percent of original principal amount of loans
that are insured by that agency and that are outstanding
at the end of such preceding fiscal year;

“C) an amount which, when combined with all other
parts of total agency reserves, equals 0.4 percent of such
original principal amount;

“(D) $500,000; or

“YE) the amount required to comply with the reserve re-
quirements of a State law as in effect on October 17, 1986.

“(2) RECOVERY OF EXCESS CASH RESERVES.—The Secretary
shall, not later than March 31, 1988, determine for each guar-
anty agency the maximum cash reserve permitted under para-
graph (1) for fiscal year 1986. Subject to paragraphs (3) and (4),
if the Secretary determines that any guaranty agency had, at
the end of fiscal year 1986, a cash reserve that exceeded such
maximum, the Secretary shall direct the agency to eliminate
such excess by any one or more of the following methods, as se-
lected by the guaranty agency:

“CtA) by repaying any advances to such agency made by
the Secretary under this section that are not required to be
repaid under subsection (d);

“B) by withholding and canceling claims for reimburse-
ment otherwise payable under section 428(c)1);

“C) by reducing the amount of payments for which appli-
cation will be made by such agency under section 428(f); or

“D) by any other method of reducing payments from or
increasing payments to the Federal Government, including
payment of additional reinsurance fees in addition to the
fees required by section 428(cX9), as proposed by the agency
and agreed to by the Secretary.

““3) APPEALS BASED ON SPECIAL CIRCUMSTANCES.—(A) If the
Secretary determines, on the basis of an application from a
guaranty agency, that— ) .

“Gi) the agency’s financial position has deteriorated sig-
nificantly since the end of the preceding fiscal year;
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“Gi) significant changes in the economic circumstances
(such as a change in agency current cash reserves) or the
loan insurance program render the limitations of para-
graph (1) inadequate for the continued functioning of the
agency; or ) .

“i11) in recovering funds as required by this subsection,
a guaranty agency would be compelled to violate contrac-
tual obligations existing on the date of enactment of this
subsection that require a specified level of reserve funds to
be maintained by such agency;

the Secretary may waive, in whole or in part, the imposition of
the remedies required by paragraph (2) for such agency.

“B) The Secretary shall respond to request for waivers from
guaranty agencies in an expedited manner and, except for un-
usual circumstances or with the consent of the guaranty agency,
shall resolve such request within 6 weeks of submission.

“4) REcovERY LIMITS.—The Secretary shall not require a
total reduction of cash reserves for all guaranty agencies in
excess of $250,000,000 during fiscal year 1988. If the total of
cash reserves of all guaranty agencies exceeds the maximum
amounts permitted under paragraph (1) by more than
$250,000,000, the Secretary shall ratably reduce the amounts
that guaranty agencies are directed to eliminate under para-
graph (2), so that the total excess cash reserves to be eliminated
equals $250,000,000.

“t5) DEFINITIONS.—As used in this subsection—

“lA) the ‘cash reserves’ for any guaranty agency for any
fiscal year are equal to the agency’s cumulative cash re-
ceipts less the agency’s cumulative cash disbursements at
the end of such fiscal year;

“(B) the ‘total reserves’ for any guaranty agency for any
fiscal year are equal to the agency’s cash reserves plus the
agency’s cumulative accounts receivable less the agency’s
accounts payable, as of the end of such fiscal year;

“(C) the term ‘cumulative cash receipts’ includes such re-
ceipts as insurance premiums, Federal reinsurance pay-
ments, and collections on defaulted loans;

“(D) the term ‘cumulative cash disbursements’ includes
such disbursements as payments for default claims, repay-
ment of Federal advances, transfers to other State activi-
ties, and payment of collection costs and other operating
costs;

“(E) the term ‘accounts receivable’ includes Federal rein-
surance payments and administrative cost allowances owed
but not yet paid to the guaranty agency, as of the end of a
fiscal year; and

“(F) the term ‘accounts payable’ includes collections and
reinsurance fees due (but not paid) to the Department of
Education, as of the end of a fiscal year.”.

(b) CONFORMING AMENDMENTS.—

(1) The second sentence of section 428(c)1)A) of such Act (20
US.C. 1078(cX1XA)) is amended by striking out “shall be
geemeg: : and inserting ‘“shall, subject to section 42%(e), be

eemed”.
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(2) Section 428(cX9XA) of such Act is amended by striking out
“an amount equal to” and inserting “an amount, subject to sec-
tion 422(e), equal to”.

(3) The second sentence of section 428(A(1(B) of such Act is
amended by striking out “shall be deemed’ and inserting
“shall, subject to section 42%(e), be deemed”’

SEC. 3002. REPEAL.
(@) IN GENERAL.—Subsection (e) of section 422 of the Higher Edu-
gatigon Act of 1965 (20 US.C. 1072) is repealed on September 30,
989.
(b) CONFORMING AMENDMENTS. —

(1) Effective September 30, 1989, the second sentence of section
428(cX1NA) of such Act (20 U.S.C. 1078(c)1)(A)) is amended by
striking out “shall, subject to section 422(e), be deemed” and in-
serting “shall be deemed”.

(2) Effective September 30, 1989, section 428(cX9/A) of such
Act is amended by striking out “an amount, subject to section
422(e), equal to” and inserting “an amount equal to”,

(3) Effective September 30, 1989, the second sentence of section
428(f(1UB) of such Act is amended by striking out “shall, sub-
Ject to section 4322(e), be deemed’” and inserting ‘“shall be
deemed”.

SEC. 3003. INFORMATION ON DEFAULTS REQUIRED.
(a) GENERAL RULE.—The first sentence of section 428(k)X1) of the
Higher Education Act of 1965 (20 U.S.C. 1078(k)1)) is amended—
(1) by striking out “In” and inserting in lieu thereof ‘“Not-
withstanding any other provision of law, in’’ and
(2) by striking out “may” and inserting in lieu thereof
“shall’.
(b) CoNFORMING AMENDMENT.—The second sentence of section
428(k)1) of such Act is amended by striking out “may’ and insert-
ing in lieu thereof “‘shall”.

Subtitle B—Sale of College Facilities and
Housing Loans

SEC. 3101. SALE OF COLLEGE FACILITIES AND HOUSING LOANS. )

Section 783 of the Higher Education Act of 1965 (20 U.S.C. 1152i-
2) is amended by adding at the end thereof the following: “Notwith-
standing any other provision of this title, after September 30, 1988,
the Secretary shall not sell any of such obligations. Any agreement
providing for delaying payment (with respect to obligations sold)
until after September 30, 1988, or for delaying delivery of such obli-
gations or delaying taking other actions in furtherance of such a
sale until after such date, shall be considered to be a violation of
the preceding sentence.”.
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TITLE IV—MEDICARE, MEDICAID, AND
OTHER HEALTH-RELATED PROGRAMS

TaBLE oF CONTENTS

TITLE IV—MEDICARE, MEDICAID, AND OTHER HEALTH-RELATED
PROGRAMS

Subtitle A—Medicare

PaRT 1—RELATING ONLY TO PART A

4001. Extension of reductions under sequester order.

4002. Basic hospital prospective payment rates. S

4003, Increase in disproportionate share adjustment and reduction in indirect
medical education payments.

4004. Provisions relating to wage index.

4005. Rural hospitals.

4006. Payments for hospital capital.

4007, Reporting hospital information. ] ) ) )

4008. Other provisions relating to payment for inpatient hospital services.

4009. Miscellaneous provisions.

PaRrT 2—PROVISIONS RELATING TO PARTS A & B
SUBPART A—HEALTH MAINTENANCE ORGANIZATION REFORMS

4011. Beneficiary protection.

4012. Payments for hospital services.

4013, Two-year extension on period for benefit stabilization.

4014. Civil money penalties and intermediate sanctions against HMOs/CMPs.

4015. Medicare payment demonstration projects.

4016. Delay in effective date in physician incentive rules for health maintenance
organizations.

4017. GAO study and reports on medicare capitation.

4018. Special rules.

SUBPART B—HOME HEALTH QUALITY

4021. Conditions of participation for home health agencies.
4022. Standard and extended survey.

4023. Enforcement.

4024. Requirement that individual be confined to home.

4025. Home health toll-free hotline and investigative unit.
4026. Home health agency cost limits.
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SUBPART C—OTHER PROVISIONS
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4037. Medicare hearings and appeals.
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4039. Miscellaneous and technical provisions.

PART 3—RELATING TO PART B
SUBPART A—PROVISIONS RELATING TO PAYMENTS FOR PHYSICIANS' SERVICES

4041. Freeze in payments for physicians’ services; extension of sequester order.

4042. General update in payments for physicians’ services.

4043. Incentive payments for physicians’ services furnished in underserved
areas.

4044. Adjustment in prevailing charge level for primary care services.
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Reduction in prevailing charge level for overpriced procedures.
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Customary charges for primary care services of new physicians.

Payment for physician anesthesia services.

Fee schedules for radiologist services.
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sequester order.

Payments for durable medical equipment, prosthetic devices, orthotics,
and prosthetics.

Payment for intraocular lenses.

Clinical diagnostic laboratory tests.

Return on equity payments to outpatient departments.

Payments to hospital outpatient departments for radiology.

Updating maximum rate of payment per visit for independent rural
health clinics.

Payrlnsent for ambulatory surgery at eye, and eye and ear, specialty hospi-
tals.

SUBPART C—ELIGIBILITY AND BENEFITS CHANGES

Coverage of mental health services.

Coverage of influenza vaccine and its administration.

Payment for therapeutic shoes for individuals with severe diabetic foot
disease.

Coverage of certified nurse-miduwife services.

Coverage of social worker services furnished by a health maintenance or-
ganization to its members.

Clarification of coverage of drugs used in immunosuppressive therapy.

Services of a physician assistant.

Psychologist services in clinics.

Provision of offsite comprehensive outpatient rehabilitation services.

Demonstration projects to provide payment on a prepaid, capitated basis
for community nursing and ambulatory care furnished to medicare
beneficiaries.

Part B premium.

SUBPART D—OTHER PROVISIONS

Submission of claims to supplemental insurance carriers.

Revision of part B hearings.

Provisions relating to Physician Payment Review Commission.
Technical amendments related to certified registered nurse anesthetists.
Miscellaneous and technical provisions.

PArT 4—PEER REVIEW ORGANIZATIONS

Contract prouvisions. o o

Preference in contracting with in-State organizations. _ _

Requiring reasonable notice and opportunity for discussion prior to denial
of claim. .

Reer review norms and education.

Preexclusion hearings. . ) ) _

Limitation of beneficiary liability for services disallowed by peer review
organizalions.

Separate funding levels.
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Subtitle B—Medicaid

PART 1—ELIGIBILITY AND BENEFITS

Medicaid benefits for poor children and pregnant women.

Home and community-based services for the elderly.

Physicians’ services furnished by dentists. o

Optional medicaid coverage of individuals in certain states receiving only
optional state supplementary payments.

Miscellaneous SSI-related amendments.

Clarification of coverage of clinic services furnished to homeless outside
acility.

M/:dicalvly needy income levels for certain 2-member couples in Culifornia.

ParT ?—OTHER PROVISIONS

Increasing the maximum annual medicaid payments that may be made to
the commonuwealths and territories.

Adjustment in medicaid payment for inpatient hospital services furnished
by disproportionate share hospitals.

HMO-related provistons.

Medicaid waiver for hospice care for AIDS patients.

State demonstration projects.

Waiver authority under the medicaid program for the Northern Mariana
Islands.

Delay quality control sanctions for Medicaid.

Technical and miscellaneous amendments.

Subtitle C—Nursing Home Reform

ParT ] —MEDICARE PROGRAM

Requirements for skilled nursing facilities.
Survey and certification process.
Enforcement process.

Effective dates.

Annual report.

Construction.

PART 2—MEDICAID PROGRAM

Requirements for nursing facilities.

Survey and certification process.

Enforcement process.

Effective dates.

Annual report.

Construction.

Final regulations with respect to plans of correction or reduction.
Medicaid certifications and recertifications for certain services.

Subtitle D—Vaccine Compensation

Short title, reference.
Effective date.
Compensation.
Petitions.

Citizen's actions.
Vaccine administrators.
Court jurisdiction.

Subtitle E—Rural Health

Office of Rural Health Policy.

Impact analyses of medicare rules and regulations on small rural hospi-
tals.

Set aside for experiments and demonstration projects relating to rural
health care issues.
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PART 1—RELATING ONLY TO PART A

SEC. 4001. EXTENSION OF REDUCTIONS UNDER SEQUESTER ORDER.

Notwithstanding any other provision of law (including any other
provision of this Act), the reductions in the amount of payments re-
quired under title XVIII of the Social Security Act made by the
final sequester order issued by the President on November 20, 1987,
pursuant to section 252(b) of the Balanced Budget Emergency Defi-
cit Control Act of 1985 shall continue to be effective (as provided by
sections 252(a)(4)(B) and 256(d)(2) of such Act) through—

(1) March 31, 1988, with respect to payments for inpatient
hospital services under such title (including payments under
section 1886 of such title attributable or allocated to part A of
such title); and

(2) December 31, 1987, with respect to payments for other
items and services under part A of such title.

SEC. 4002. BASIC HOSPITAL PROSPECTIVE PAYMENT RATES.

(a) Basic UPDATE FacTor For PPS Hosprrars.—Clause (i) of sec-
tion 1886(b)3NB) of the Social Security Act (42 US.C
1395ww(bX3)NB)) is amended by striking “and for fiscal year 1988”
in subclause (ID and all that follows through the end of such clause
and inserting after such subclause the following:

“dID) for fiscal year 1988, 3.0 percent, for hospitals located in
a rural area, 1.5 percent for hospitals located in a large urban
area (as defined in subsection (d)2)D)), and 1.0 percent for
other hospitals,

“aV) for fiscal year 1989, the market basket percentage in-
crease minus 1.5 percent for hospitals located in a rural area,
the market basket percentage increase minus 2.0 percent for hos-
pitals located in a large urban area, and the market basket per-
centage increase minus 2.5 percent for other hospitals, and

“V) for fiscal year 1990 and each subsequent fiscal year, the
market basket percentage for hospitals in all areas.”. _

(b) LARGE UrRBAN AREA DEFINED.—The second sentence of section
1886(d)(2/D) of such Act (42 U.S.C. 1395www(d)(2)(D)) is amended by
inserting after “under subsection (a) by regulation;” the following:
“the term ‘large urban area’ means, with respect to a fiscal year,
such an urban area which the Secretary determines (in the publica-
tion described in subsection (e)5)B) before the fiscal year) has a
population of more than 1,000,000 (as determined by the Secretary
based on the most recent available population data published by the
Bureau of the Census);”"

(c) ADJUSTMENT FOR HOSPITALS IN LARGE URBAN AREAS OR IN
Rurar ArREAs.—

(1) IN GENERAL.—Section 1886(d)3) of such Act (42 U.S.C.
1395ww(dX3)) is amended— o

(A) in the matter before subparagraph (A), by striking
“urban or rural areas’ and inserting ‘‘large urban, other
urban, or rural areas”’:

(B) in first sentence of subparagra;zh (A)— o

(i) by striking ‘“The Secretary” and inserting ‘(i) For
discharges occuring in a fiscal year beginning before
October 1, 1987, the Secretary’,
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(ii) by striking “each of fiscal years 1985, 1986, 1987,
and 1988” and inserting ‘‘the fiscal year involved”,
and

(iii) by striking *, and adjusted for subsequent fiscal
years in accordance with the final determination of the
Secretary under subsection (e)}), and adjusted to re-
flect the most recent case-mix data available,’;

(C) by adding at the end of subparagraph (A) the follow-
ing new clauses:

“(ii) For discharges occurring in a fiscal year beginning on or
after October 1, 1987, the Secretary shall compute an average
standardized amount for hospitals located in a large urban
area, for hospitals located in a rural area, and for hospitals lo-
cated in urban areas, within the United States and within each
region, equal to the respective average standardized amount
computed for the previous fiscal year under this subparagraph
increased by the applicable percentage increase under subsection
(BYSNBXI) with respect to hospitals located in the respective
areas for the fiscal year involved.

“(iti) Average standardized amounts computed under this
paragraph shall be adjusted to reflect the most recent case-mix
data available.”: and

(D) in subparagraph (D)—

(i) by striking “URBAN AND RURAL HOSPITALS” in the
heading and inserting ‘HOSPITALS IN DIFFERENT
AREAS”,

(it) in clause (i), by inserting ‘“(or, for discharges oc-
curring on or after April 1, 1988, in a large urban area
or other urban area)” after “urban area’ the first place
it appears, and

(1i1) in clause (i), by inserting ‘“‘such” before “an
urban area’ the second place it appears.

(2) CONFORMING AMENDMENTS.—Section 1886(d)9)(A) of such
Act (42 US.C. 1395ww(d)9)XA)) is amended—

(A) in clause (it)I), by striking “an urban area, and’ and
inserting “‘a large urban area,””:

(B) by redesignating subclause (II) of clause (ii) as sub-
clause (IID); and

(C) by inserting after subclause (I) of clause (ii) the fol-
lowing new subclause:

;({}I) such rate for hospitals located in other urban areas,
and”.

(d) ESTABLISHMENT OF REGIONAL Froor.—Section
1886(d)1AXiiD) of such Act (42 US.C. 1395ww(dX1AXiii) is
amended by inserting before the period at the end the following:
or, if greater for discharges occurring during the period beginning
on April 1, 1988, and ending on September 30, 1990, the sum of (I)
85 percent of the national adjusted DRG prospective payment rate
determined under paragraph (3) for such discharges, and (II) 15 per-
cent of the regional adjusted DRG prospective payment rate deter-
mined under such paragraph’.

(e) UPDATE FOR PPS-ExEMPT HOSPITALS.—Section 1886(b)X3)B) of
such Act (42 US.C. 1395ww(b)3XB)) is amended—
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(1) in clause (i), by striking “subparagraph (A) for 12-month
cost reporting periods beginning during a fiscal year and for
purposes of

(2) in clause (ii), by striking “(ii) For purposes of clause (i)”
and inserting “(iit) For purposes of this subparagraph”, and
_(3) by inserting after clause (i) the following new clause:

‘ “Gi) For purposes of subparagraph (A), the ‘applicable percentage
increase’ for 12-month cost reporting periods beginning during—

“OD fiscal year 1986, is 0.5 percent,

‘(1) fiscal year 1987, is 1.15 percent,

(1D fiscal year 1988, is the market basket percentage in-
crease minus 2.0 percentage points, and
awv s,l’tbsequent fiscal years is the market basket percentage
increase.”.

(f) RELATED CONFORMING AND TECHNICAL AMENDMENTS.—

(1) Section 1886 of such Act (42 US.C 1395ww) is further
amended—

(A) by adding at the end of subsection (d)2)(D) the fol-
lowing new sentence: “For purposes of payment under this
subsection, a hospital is considered to be located in an
urban area or large urban area, respectively, if the hospital
is paid under this subsection at the rate for hospitals
located in such an area.’””:

(B) in subsection (e)3)B), by striking “or determine’”

(C) in subsection (e)(})—

(1) by striking “for fiscal year 1988” and inserting
“for each fiscal year (beginning with fiscal year 1988)”,

(1) by striking “and shall determine for each subse-
quent fiscal year” and all that follows through “fiscal
year, and”, and

(i1i) by amending the last sentence to read as follows:
“The appropriate change factor may be different for all
large urban subsection (d) hospitals, other urban sub-
section (d) hospitals, urban subsection (d) Puerto Rico
hospitals, rural subsection (d) hospitals, and rural sub-
section (d) Puerto Rico hospitals, and all other hospi-
tals and units not paid under subsection (d), and may
vary among such other hospitals and units.”; and

(D) in paragraph (5), by striking ‘“or determination” each
place it appears.

(9) Subsection (a)(L(BXii) of section 107 of the Balanced
Budget and Emergency Deficit Control Reaffirmation Act of
1987 (Public Law 100-119) 1s amended, effective as of the date
of the enactment of such Act, by inserting “, the target percent-
age and DRG percentage shall be those specified in subsection
@XDC)iv) of such section, and the applicable percentage in-
crease in a hospital’s target amount shall be deemed to be 0 per-
cent” before the period at the end.

(g) EFFECTIVE DATES.—

(1) PPS HOSPITALS, DRG PORTION OF PAYMENT.—In the case of
a subsection (d) hospital (as defined in paragraph (6))—

(A) the amendments made by subsections (a) and (c) shall
apply to payments made under section 1886(a)1)A)iii) of
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the Social Security Act on the basis of discharges occurring
on or after April 1, 1988, and

(B) for discharges occurring on or after October 1, 1988,
the applicable percentage increase (described in section
1886(d)(3XB) of such Act) for discharges occurring during
fiscal year 1987 is deemed to have been such percentage in-
crease as amended by subsection (a).

(2) PPS SOLE COMMUNITY HOSPITALS, HOSPITAL SPECIFIC POR-
TION OF PAYMENT.—In the case of a subsection (d) hospital
which receives payments made under section 1886(d)1)(A) of the
Social Security Act because it is a sole community hospital—

(A) the amendment made by subsections (a) and (c) shall
apply to payments under section 1886(A)INA)XD) of the
Social Security Act made on the basis of discharges occur-
ring during a cost reporting period of a hospital, for the
hospital’s cost reporting period beginning on or after Octo-
ber 1, 1987;

(B) notwithstanding subparagraph (A), for cost reporting
period beginning during fiscal year 1988, the applicable
percentage increase (as defined in section 1886(d)3)B) of
such Act) for the—

(i) first 51 days of the cost reporting period shall be 0
percent,

(ciii) next 132 days of such period shall be 2.7 percent,
an

(iit) remainder of such period of the cost reporting
period shall be the applicable percentage increase (as so
defined, as amended by subsection (a)); and

(C) for cost reporting periods beginning on or after Octo-
ber 1, 1988, the applicable percentage increase (as so de-
fined) with respect to the previous cost reporting period
shall be deemed to have been the applicable percentage in-
crease (as so defined, as amended by subsection (a)).

(3) PPS-EXEMPT.HOSPITALS.—In the case of a hospital that is
not a subsection (d) hospital—

(A) the amendments made by subsection (e) shall apply to
cost reporting periods beginning on or after October 1, 1987;

(B) notwithstanding subparagraph (A), for the hospital’s
cost reporting period beginning during fiscal year 1988, pay-
ment under title XVIII of the Social Security Act shall be
made as though the applicable percentage increase de-
scribed in section 1886(b)X3)B) of such Act were equal to the
product of 2.7 percent and the ratio of 315 to 366; and

(C) for cost reporting periods beginning on or after Octo-
ber 1, 1988, the applicable percentage increase (as so de-
fined) with respect to the cost reporting period beginning
during fiscal year 1988 shall be deemed to have been 2.7
percent.

(4) DEFINITION, REGIONAL FLOOR, AND TECHNICAL AND CON-
FORMING AMENDMENTS.—The amendments made by subsections
(b) and (d) and paragraphs (1) and (2) of subsection (f) shall
take effect on the date of the enactment of this Act.

(5) TRANSITION FOR LARGE URBAN AREA RATES.—In computing
the average standardized amount for hospitals located in a
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large urban area or other urban area under section
1886(d)3)AXii) of the Social Security Act (as amended by sub-
section (c)) for fiscal year 1988, the reference to “the respective
average standardized amount computed for the previous fiscal
year under this subparagraph’” is deemed a reference to the av-
erage standardized amount computed for hospitals located in
(ngggrban area for the 51-day period beginning on October 1,

(6) DeriniTION.—In this subsection, the term ‘“‘subsection (d)
hospital” has the meaning given such term in section
1886(d)(10)(B) of the Social Security Act.

SEC. 4003. INCREASE IN DISPROPORTIONATE SHARE ADJUSTMENT AND RE-
DUCTION IN INDIRECT MEDICAL EDUCATION PAYMENTS.
(a) REpUCTION IN INDIRECT MEDICAL EDUCATION PAYMENTS.—

(1) Section 1886(d)5)BXii) of the Social Security Act (42
US.C. 1395ww(d)(5)(B)(1i)) is amended—

(A) in subclause (I), by striking “2” and inserting in lieu
thereof “1.89’; and

(B) in subclause (II), by striking “1.5" and inserting in
lieu thereof “1.43""

(2)  Section 1886(d)S)C)Xii) of such Act (42 US.C.
1395ww(@)3)C)it) is amended by inserting ‘“and by section
4003(a)(1) of the Omnibus Budget Reconciliation Act of 1987
after “1985” each place it appears in subclauses (I) and (II).

(b) INCREASE IN DISPROPORTIONATE SHARE ADJUSTMENT.—Section
1886(d)5)(F) of such Act (42 U.S.C. 1395ww(d)5)B)—

(1) in clause (iii), by striking “15 percent” and inserting ‘“25
percent’, and

(2) in clause (iv)I), by striking “the lesser of 15 percent, or’”.

(c) EXTENSION OF DISPROPORTIONATE SHARE ADJUSTMENT.—Sec-
tions 1886(d)2XC)iv) 42 U.S.C. 1395ww(d)(2)CXiv)),
1886 A)NCIG)D (42 U.S.C. 1895ww(@)3)C))d), 1886(d)SNCIi)ID)
42 US.C. 1395ww(@@)CXi)ID), 1886(d)5)B)G)D (42 U.S.C.
1395ww(d)(5)BXiL)D)), 1886(d)5)BXi)ID 42 US.C
1395ww(d)(5)(BXii)ID), and 1886(d)SNF)XD) (42 US.C.
1395ww(d)5)XF)G) of the Social Security Act are each amended by
striking 1989 and inserting in lieu thereof “1990"

(d) SpeciaL RuLE.—In the case of a hospital which—

(1) consists of 2 inpatient hospital facilities which are more
than 4 miles apart and each of which is in a separate political
jurisdiction within the same State and one of which meets the
criteria under section 1886(d)(5)(F) of the Social Security Act for
serving a significantly disproportionate number of low-income
patients as if that factlity were a separate hospital; and

(2) receives payments for inpatient hospital services under
title XVIII of the Social Security Act which are less than the
hospital’s reasonable costs, . o

the Secretary of Health and Human Services, upon‘applwatwn by
the hospital, may treat each of the facilities of hospital as separate
hospitals for purposes of applying section 1886(d)5)F) of the Social
Security Act, for discharges occurring on or after October 1, 1988.
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(¢) EFFECTIVE DATE.—The amendments made by this section shall
apply to payments for discharges occurring on or after October 1,
1988.

SEC. 4004. PROVISIONS RELATING TO WAGE INDEX. .

(a) SurvEY.—Section 1886(d)SXE) of the Social Security Act (42
US.C. 1395ww(d)3)E)) is amended by adding at the end the follow-
ing: “Not later than October 1, 1990 (and at least every 36 months
thereafter), the Secretary shall update the factor under the preced-
ing sentence on the basis of a survey conducted by the Secretary
(and updated as appropriate) of the wages and wage-related costs of
subsection (d) hospitals in the United States. To the extent deter-
mined feasible by the Secretary, such survey shall measure the earn-
ings and paid hours of employment by occupational category and
shall exclude data with respect to the wages and wage-related costs
incurred in furnishing skilled nursing facility services.”.

(b) Crinic HospitaL WAGE INDICES.—In calculating the wage
index under section 1886(d) of the Social Security Act for purposes
of making payment adjustments after September 30, 1988, as re-
quired under paragraphs (2XH) and (3XE) of such section, in the
case of any institution which received the waiver specified in section
602(k) of the Social Security Amendments of 1983, the Secretary of
Health and Human Services shall include wage costs paid to
related organization employees directly involved in the delivery and
administration of care provided by the related organization to hos-
pital inpatients. For purposes of the preceding sentence, the term
“wage costs” does not include costs of overhead or home office ad-
ministrative salaries or any costs that are not incurred in the hospi-
tal’s Metropolitan Statistical Area.

SEC. 4005. RURAL HOSPITALS.

(a) REVISION OF STANDARDS FOR INCLUDING A RURAL COUNTY IN
AN URBAN AREA.—

(1) TREATING CERTAIN RURAL HOSPITALS ADJACENT TO URBAN
AREAS AS URBAN HOSPITALS.—Section 1886(d)X8) of the Social Se-
curity Act (42 U.8.C. 1395ww(@)(8)—

(A) by redesignating clauses (i) and (ii) of subparagraphs
(A) and (B) as subclauses (I) and (II), respectively,

(B) by redesignating subparagraphs (A) and (B) as clauses
(i) and (it), respectively,

(C) by inserting ‘“(A)” after ‘8)”, and

(D;L by adding at the end the following new subpara-
graph:

“(B) The Secretary shall treat a hospital located in a rural county
adjacent to one or more urban areas as being located in the urban
metropolitan statistical area to which the greatest number of work-
ers in the county commute, if—

“6) the rural county would otherwise be considered part of an
urban area but for the fact that the rural county does not meet
the standard relating to the rate of commutation between the
rural county and the central county or counties of any adjacent
urban area; and

“(ii) either (I) the number of residents of the rural county who
commute for employment to the central county or counties of
any adjacent urban area is equal to at least 15 percent of the
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number of residents of the rural county who are emploved. or
(D) the sum of the number of residents zf the rural cgzmjt}y who
commute for employment to the central county or counties of
any adjacent urban area and the number of residents of any ad-
Jacent urban area who commute for employment to the rural
county is at least equal to 20 percent of the number of residents
of the rural county who are employed.

“(C) The Secretary shall make a proportional adjustment in the
standardized amount determined under paragraph (3) for hospitals
located in an urban area to assure that the provisions of subpara-
graph (B) do not result in aggregate payments under this section
that are greater or less than those that would otherwise be made.
The Secretary shall make such adjustment in payments under this
section to hospitals located in rural areas as are necessary to assure
that the aggregate of payments to rural hospitals not affected by
subparagraph (B) are not changed as a result of the application of
subparagraph (B).”.

(2) LOCATION OF HOSPITAL.—For purposes of section 1886 of
the Social Security Act, Watertown Memorial Hospital in Wa-
tertown, Wisconsin is deemed to be located in Jefferson County,
Wisconsin.

(3) EFFECTIVE DATE.—This section, and the amendments
made by paragraph (1), shall apply to discharges occurring on
or after October 1, 1988.

(b) EXPANSION OF SWING-BED PROGRAM.—

(1) EXPANSION TO HOSPITALS WITH FEWER THAN 100 BEDS.—
Section 1883(b)1) of the Social Security Act (42 U.S.C
1395tt(b)1)) is amended by striking “50 beds” and inserting
“100 beds”.

(2) REQUIREMENTS FOR HOSPITALS WITH MORE THAN 49
BEDS.—Section 1883(d) of such Act (42 US.C. 1395dd(d) is
amended—

(A) by inserting ‘(1)” after ‘(d)”, and
(B) by adding at the end the following new paragraphs:

“C9XA) Any agreement under this section with a hospital with
more than 49 beds shall provide that no payment may be made for
extended care services which are furnished to an extended care pa-
tient after the end of the 5-day period (excluding weekends and holi-
days) beginning on an availability date for a skilled nursing facili-
ty, unless the patient’s physician certifies, within such 5-day period,
that the transfer of that patient to that facility is not medically ap-
propriate on the availability date. The Secretary shall prescribe reg-
ulations to provide for notice by skilled nursing facilities of avail-
ability dates to hospitals which have agreements under this section
and which are located within the same geographic region (as de-
fined by the Secretary).

“B) In this paragraph:

“(i) The term ‘availability date’ means, with respect to an ex-
tended care patient at a hospital, any date on which a bed is
available for the patient in a skilled nursing facility located
within the geographic region in which the hospital is located.

“tii) The term ‘extended care patient’ means an individual
being furnished extended care services at a hospital pursuant to
an agreement with the Secretary under this section.
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“8) In the case of an agreement for a cost reporting period under
this section with a hospital that has more than 49 beds, payment
may not be made in the period for patient-days of extended care
services that exceed 15 percent of the product of the number of days
in the period and the average number of licensed beds in the hospi-
tal in the period.” _

(3) REPORT.—The Secretary of Health and Human Services
shall report to Congress, not later than February 1, 1989, con-
cerning—

é(;A) the proportion of admissions to hospitals for extended
care services under section 1883 of the Social Security Act
which are denied or approved by a peer review organization
under section 1154(a)1) of such Act, and

(B) on recommendations for methods of encouraging hos-
pitals that—

(i) have a low occupancy rate,
(ii) are eligible to enter (but have not entered) into an
agreement under section 1883 of such Act, and
(iti) are located in areas with a need for additional
providers of extended care services,
to enter into such agreements.

(4) EFFecTIVE DATE.—The amendments made by paragraphs
(1) and (2) shall apply to agreements under section 1883 of the
Social Security Act entered into after March 31, 1988.

(¢) PAYMENTS TO SOLE COMMUNITY HOSPITALS.—

(1) Section 1886(d)5)XC)ii) of the Social Security Act (42
US.C. 1395ww(@)(5)XC)ii) is amended—

(A) by striking 1988 in the second sentence and insert-
ing “1990”, and

(B) by inserting after the second sentence the following:
“A subsection (d) hospital that meets the criteria for classi-
fication as a sole community hospital and otherwise quali-
fies for the adjustment authorized by the preceding sen-
tence may qualify for such an adjustment without regard to
the formula by which payments are determined for the hos-
pital under paragraph (1)XA).".

(2XA) The amendments made by paragraph (1) shall apply to
cost reporting periods beginning on or afét’er October 1, 1987.

(B) The Secretary of Health and Human Services shall take
appropriate steps to ensure that the total amount paid in a
fiscal year under title XVIII of the Social Security Act by
reason of the amendment made by paragraph (1)(B) does not
exceed $5,000,000 in the case of fiscal year 1988 and $10,000,000
for fiscal year 1989.

(d) MEDICARE CLASSIFICATION OF RUurAL REFERRAL CENTERS.—

(1) EXTENSION OF CLASSIFICATION.—

(A) IN GENERAL—The first sentence of section
1886()SNC)END of the Social Security Act (42 US.C
1395ww(d)S)NC)i)XD) is amended by striking “500” and in-
serting ‘275"

(B) EFFECTIVE DATE.—The amendment made by subpara-
graph (A) shall apply to discharges occurring on or after
April 1, 1988.

(2) Strupy.—
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(A) IN GENERAL.—The Secretary of Health and Human
Services shall provide for a study of the criteria used for
the classification of hospitals as rural referral centers
under section 1886(d)(5)(C)(i) of the Social Security Act. The
study shall include an examination of—

(i) the extent that hospitals classified as rural refer-
ral centers receive more or less than their actual costs
of providing inpatient hospital services, and

(i) the appropriateness of providing for payment for
such centers at a rate other than the rate for a hospital
located in an other urban area.

(B) REPORT.—The Secretary shall report to Congress, by
not later than March 1, 1989, on the study conducted under
subparagraph (A) and on recommendations for the criteria
that should be applied under section 1886(d)5)CXi) of the
Social Security Act for the classification of hospitals as
rural referral centers for cost reporting periods beginning
on or after October 1, 1989.

(e) GRANT PROGRAM FOR RURAL HEALTH CARE TRANSITION. —

(1) The Administrator of the Health Care Financing Admin-
istration, in consultation with the Assistant Secretary for
Health (or a designee), shall establish a program of grants to
assist eligible small rural hospitals and their communities in
the planning and implementation of projects to modify the type
and extent of services such hospitals provide in order to adjust
for one or more of the following factors:

(A) Changes in clinical practice patterns.

(B) Changes in service populations.

(C) Declining demand for acute-care inpatient hospital
capacity.

(D) Declining ability to provide appropriate staffing for
inpatient hospitals.

(E) Increasing demand for ambulatory and emergency
services. .

(F) Increasing demand for appropriate integration of com-
munity health services. .

(G) The need for adequate access (including appropriate
transportation) to emergency care and inpatient care in
areas in which a significant number of underutilized hospi-
tal beds are being eliminated.

(H) The Administrator shall submit a final report on the
program to the Congress not later than 180 days after all
projects receiving a grant under the program are completed.

Each demonstration project under this subsection shall demon-
strate methods of strengthening the financial and managerial
capability of the hospital involved to provide necessary services.
Such methods may include programs of cooperation with other
health care providers, of diversification in services furnished
(including the provision of home health services), of physician
recruitment, and of improved management systems.

(2) For purposes of this subsection, the term eligible small
rural hospital” means any non-Federal, short-term general
acute care hospital that—
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(A) is located in a rural area (as determined in accord-
ance with subsection (d)),

(B) has less thanf] 00 beds, and

(C) is not for profit. _ .

(3NA) Any elié;blf small rural hospital that desires to modify
the type or extent of health care services that it provides in
order to adjust for one or more of the factors specified in para-
graph (1) may submit an application to the Governor of the
State in which it is located. The application shall specify the
nature of the project proposed by the hospital, the data and in-
formation on which the project is based, and a timetable (of not
more than 24 months) for completion of the project. The appli-
cation shall be submitted on or before a date specified by the
Administrator and shall be in such form as the Administrator
may require.

(B) The Governor shall transmit any application submitted
pursuant to subparagraph (A) to the Secretary not later than 30
days after it is received by the Governor, accompanied by any
comments with respect to the application that the Governor
deems appropriate.

(C) The Governor of a State may designate an appropriate
State agency to receive and comment on applications submitted
under subparagraph (A).

(4) A hospital shall be considered to be located in a rural
area dfor purposes of this subsection if it is treated as being lo-
cated in a rural area for purposes of section 1886(dX3)D) of the
Social Security Act.

(5) In determining which hospitals making application under
paragraph (3) will receive grants under this subsection, the Ad-
minustrator shall take into account—

(A) any comments received under paragraph (3)(B) with
respect to a proposed project;
(B) the effect that the project will have on—
(i) reducing expenditures from the Federal Hospital
Insurance Trust Fund,
(it) tmproving the access of medicare beneficiaries to
health care of a reasonable quality;
(C) the extent to which the proposal of the hospital, using
appropriate data, demonstrates an understanding of—
((Li') the primary market or service area of the hospital,
an
(ii) the health care needs of the elderly and disabled
that are not currently being met by providers in such
market or area, and
(D) the degree of coordination that may be expected be-
tween the proposed project and—
(i) other local or regional health care providers, and
(ii) community and government leaders,
as evidenced by the availability of support for the project (in
cash or in kind) and other relevant factors.

(6) A grant to a hospital under this subsection may not exceed
$50,000 a year and may not exceed a term of 2 years.

(7)(A) Except as provided in subparagraphs (D) and (C), a hos-
pital receiving a grant under this subsection may use the grant
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for any of expenses incurred in planning and implementing the
project with respect to which the grant is made.

(B) A hospital receiving a grant under this subsection for a
project may not use the grant to retire debt incurred with re-
spect to any capital expenditure made prior to the date on
which the project is initiated.

(C) Not more than one-third of any grant made under this
subsection may be expended for capital-related costs (as defined
by the Secretary for purposes of section 1886(a)(}) of the Social
Security Act) of the project.

(8XA) A hospital receiving a grant under this section shall
furnish the Administrator with such information as the Ad-
ministrator may require to evaluate the project with respect to
which the grant is made and to ensure that the grant is expend-
ed for the purposes for which it was made.

(B) The Administrator shall report to the Congress at least
once every 6 months on the program of grants established under
this subsection. The report shall assess the functioning and
status of the program, shall evaluate the progress made toward
achieving the purposes of the program, and shall include any
recommendations the Secretary may deem appropriate with re-
spect to the program. In preparing the report, the Secretary
shall solicit and include the comments and recommendations of
private and public entities with an interest in rural health care.

(C) The Administrator shall submit a final report on the pro-
gram to the Congress not later than 180 days after all projects
receiving a grant under the program are completed.

(9) For purposes of carrying out the program of grants under
this subsection, there are authorized to be appropriated from
the Federal Hospital Insurance Trust Fund $15,000,000 for each
of the fiscal years 1989 and 1990.

SEC. 4006. PAYMENTS FOR HOSPITAL CAPITAL.

(a) REDUCTIONS IN PAYMENTS FOR CAPITAL.—Section 1886(gX3)/(A)

of the Social Security Act (42 U.S.C. 1395ww(gA3)(A)) is amended—
(A) in clause (ii), by striking “ and’’ and inserting “on or
after October 1, 1987, and before January 1, 1988,”,
(B) by striking clause (iii) and inserting the following:

“(iii) 12 percent for payments attributable to portions of cost
reporting periods or discharges (as the case may be) in fiscal

year 1988, occurring on or after January 1, 1 9.88, and_ .
“iv) 15 percent to portions of cost reporting periods or dzﬁ-
charges (as the case may) be occuring during fiscal year 1989.”.

(b) PROSPECTIVE PAYMENT FOR CAPITAL-RELATED COSTS.—

(1) IN GENERAL.—Paragraph (1) of section 1886(g) of such Act
(42 U.S.C. 1895 ww (g) is amended to read as follows:

“l8N1)(A) Notwithstanding section 1861(v); instead of any amounts
that are otherwise payable under this title with respect to the rea-
sonable costs of subsection (d) hospitals qnd gubsectwr_z d) Pu_erto
Rico hospitals for capital-related costs of inpatient hospital services,
the Secretary shall, for hospital cost reporting periods beginning on
or after October 1, 1991, provide for payments for such costs in ac-
cordance with a prospective payment system established by the Sec-
retary.
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““B) Such system— _ ‘
“(i) shall provide for (I) a payment on a per discharge basis,
and (II) an appropriate weighting of such payment amount as
relates to the classification of the discharge; .
“i) may provide for an adjustment to take into account vari-
ations in the relative costs of capital and construction for the
different types of facilities or areas in which they are located;
“4ii) may provide for such exceptions (including appropriate
exceptions to reflect capital obligations) as the Secretary deter-
mines to be appropriate, and
“Guv) may provide for suitable adjustment to reflect hospital
occupancy rate.

“C) In this paragraph, the term ‘capital-related costs’ has the
meaning given such term by the Secretary under subsection (a)}) as
of September 30, 1987, and does not include a return on equity cap-
ital.”.

(2) CONFORMING AMENDMENT.—Section 1886 of such Act is
amended—

(A) in subsection (aX4), by striking “with respect to costs
incurred in cost reporting periods beginning prior to Octo-
ber 1 of 1987 (or of such later year as the Secretary may, in
his discretion, select), other capital-related costs, as defined
by the Secretary’ and inserting “other capital-related costs
(as defined by the Secretary for periods before October 1,
1987)”, and

(B) by striking subparagraph (C) of subsection (g)3).

(3) EFreCcTIVE DATES.—The amendment made by paragraoph
(1) shall take effect on October 1, 1987. The amendments made
by paragraph (2) shall apply to cost reporting periods beginning
on or after October 1, 1957.

(c) PROPAC REPORT ON ADJUSTMENT FOR HOSPITAL OCCUPANCY.—
The Prospective Payment Assessment Commission shall study and
report to the Committee on Ways and Means of the House of Repre-
sentatives and the Committee on Finance of the Senate, by not later
than May 1, 1958, on the suitability and feasibility of linking pay-
ment for capital-related costs under part A of title XVIII of the
Social Security Act to hospital occupancy rates.

SEC. 4007. REPORTING HOSPITAL INFORMATION.

(a) DEVELOPMENT 0F DATA BASE.—The Secretary of Health and
Human Services, (in this section referred to as the “Secretary’) shall
develop and place into effect not later than June 1, 1989, a data
base of the operating costs of inpatient hospital services with respect
to all hospitals under title X VIII of the Social Security Act, which
data base shall be updated at least once every quarter (and main-
tained for the 12-month period preceding any such update). The
data base under this subsection may include data from preliminary
cost reports (but the Secretary shall make available an updata anal-
ysis of the differences between preliminary and settled cost reports).

(b) REPORTING OF INFORMATION ELECTRONICALLY.—Subject to
paragraph (2), with respect to hospital cost reporting periods begin-
ning on or after October 1, 1989, the Secretary shall place into effect
a standardized electronic cost reporting format for hospitals under
the medicare program.
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(2) The Secretary may delay or waive the implementation of
such format in particular instances where such implementation
would result in financial hardship (in particular with respect
to a small percentage of medicare volume).

(c) DEMONSTRATION PROJECT.—

() The Secretary of Health and Human Services shall pro-
vide for a 3-year demonstration project to develop, and deter-
mine the costs and benefits of establishing a uniform system for
the reporting by medicare participating hospitals of balance
sheet and information described in paragraph (2). In contract-
ing the project, the Secretary shall require hospitals in at least
2 States, one of which maintains a uniform hospital reporting
system, to report such information based on standard informa-
tion established by the Secretary.

(2) The information described in this paragraph is as follows:

(A) Hospital discharges (classified by category of service
and by class of primary payer).

(B) Patient days (classified by category of service and by
class of primary payer).

(C) Licensed beds, staffed beds, and occupancy (by catego-
ry of service).

(D) Outpatient visits (classified by class of primary
payer).

(E) Inpatient charges and revenues (classified by class of
primary payer).

(F) Outpatient charges and revenues (classified by class of
primary payer).

(G) Inpatient and outpatient hospital expenses (by cost-
center classified for operating and capital).

(H) Reasonable costs.

(D) Other income.

(J) Uncompensated care (classified by bad debt and char-
ity care).

(K) Capital acquisitions.

(L) Capital assets.

(3) The Secretary shall develop the system under subsection (c)
in a manner so as—

(A) to facilitate the submittal of the information in the
report in an electronic form, and

(B) to be compatible with the needs of the medicare pro-
spective payment system.

(4) The Secretary shall prepare and submit, to the Prospective
Payment Assessment Commission, the Comptroller General, the
Committee on Ways and Means of the House of Representatives,
and the Committee on Finance of the Senate, by not later than
45 days after the end of each calendar quarter, data collected
under the system.h 2

(5) In paragraph (3):

(Ap) Thger tle)rms “bad debt” and ‘charity care” have such
meanings as the Secretary establishes.

(B) The term ‘“class’ means, with respect to payers, the
programs under this title VIII of the Social Security Act, a
State plan approved under title XIX of such Act, other
third party-payers, and self-paying individuals.
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(7) The Secretary shall set aside at least $1,000,000 for each of
fiscal years 1988, 1989, and 1990 from existing research funds to
develop the format, according to paragraph (1), and at least
$2.000,000 from program operations funds for data collection
and analysis, but total funds shall not exceed $15,000,000 over 3

ears.

? (8) The Comptroller General shall analyze the adequacy of
the existing system for reporting of hospital information and
the costs and benefits of data reporting under the demonstra-
tion system and will recommend improvements in hospital data
collection and in analysis and display of data in support of
policy making.

(d) ConNsuLTAaTION.—The Secretary shall consult representa-
tives of the hospital industry in carrying out the provisions of
this section.

SEC. 4008. OTHER PROVISIONS RELATING TO PAYMENT FOR INPATIENT
HOSPITAL SERVICES.

(a) MAasSSACHUSETTS MEDICARE REPAYMENT.—The Secretary of
Health and Human Services shall not, on or after the date of the
enactment of this Act, and before January 1, 1989, recoup from, or
otherwise reduce payments to, hospitals in the State of Massachu-
setts because of alleged overpayments to such hospitals under part A
of title XVIII of the Soctal Security Act which occurred during the
period of the statewide hospital reimbursement demonstration
project conducted in that State, between October 1, 1982, and June
30, 1986, under section 402 of the Social Security Amendments of
1967 and section 222 of the Social Security Amendments of 1972.

(b) CLARIFICATION OF SECTION 1814(b) STATE WAIVER AUTHOR-
ITY.—

(1) APPLICATION OF AGGREGATE TEST.—Section 1814(b)X3)B) of
the Social Security Act (42 U.S.C. 1395f(b)(3)B)) is amended by
striking ‘rate of increase for the previous three-year period’’
and inserting “aggregate rate of increase from October 1, 1983,
to the most recent date for which annual data are available”.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall take effect on the date of the enactment of this Act.

(c) CoNTINUATION oF Bap DeBT RECOGNITION FOR HOSPITAL
SERVICES.—In making payments to hospitals under title XVIII of
the Social Security Act, the Secretary of Health and Human Serv-
ices shall not make any change in the policy in effect on August 1,
1987, with respect to payment under title X VIII of the Social Securi-
ty Act to providers of service for reasonable costs relating to unrecov-
ered costs associated with unpaid deductible and coinsurance
amounts incurred under such title (including criteria for what con-
stitutes a reasonable collection effort).

(d) HospitaL OUTLIER PAYMENTS AND PoLiCcY.—

(1) INCREASE IN OUTLIER PAYMENTS FOR BURN CENTER DRGS.—

(A) IN GENERAL.—For discharges classified in diagnosis-
related groups relating to burn cases and occurring on or
after April 1, 1988, and before October 1, 1989, the margin-
al cost of care permitted by the Secretary of Health and
Human Services under section 1886(d)(5)A)iii) of the
Social Security Act shall be 90 percent of the appropriate
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1l)_er diem cost of care or 90 percent of the cost for cost out-
lers.

(B) BUDGET NEUTRALITY.—Subparagraph (A) shall be im-
plemented in a manner that ensures that total payments
under section 1886 of the Social Security Act are not in-
creased or decreased by reason of the adjustments required
by such subparagraph.

(2) LIMITATION ON CHANGES IN OUTLIER REGULATIONS.—

(A) IN GeNERAL.—Notwithstanding any other provision of
law, except as required to implement specific provisions re-
quired under statute, the Secretary of Health and Human
Services is not authorized to issue in final form, after the
date of the enactment of this Act and before September 1,
1988, any final regulation which changes the method of
payment for outlier cases under section 1886(d)(5XA) of the
Social Security Act.

(B) Prorac REPORT.—The chairman of the Prospective
Payment Assessment Commission shall report to the Con-
gress and the Secretary of Health and Human Services, by
not later than June 1, 1988, on the method of payment for
outlier cases under such section and providing more ade-
quate and appropriate payments with respect to burn out-
lier cases.

(3) REPORT ON OUTLIER PAYMENTS.—The Secretary of Health
and Human Services shall include in the annual report submit-
ted to the Congress pursuant to section 1875(b) of the Social Se-
curity Act a comparison with respect to hospitals located in an
urban area and hospitals located in a rural area in the amount
of reductions under section 1886(d)X3)B) of the Social Security
Act and additional payments under section 1886(d)5)(A) of such
Act.

(e) MISCELLANEOUS ACCOUNTING ProVISION.—Effective as if in-
cluded in the enactment of the Omnibus Budget Reconciliation Act
of 1986, subsection (d) of section 9307 of such Act is amended to
read as follows:

“(d) MisceLLANEOUS AcCOUNTING ProvisioN.—Notwithstanding
any other provision of law, for purposes of section 1886(d)1)(A) of
the Social Security Act, in the case of a hospital that—

“(1) had a cost reporting period beginning on September 28,
29, or 30 of 1985, . _

“42) is located in a State in which inpatient hospital services
were paid in fiscal year 1985 pursuant to a Statewide demon-
stration project under section 402 of the Social Security Amend-
ments of 1967 and section 222 of the Social Security Amend-
ments of 1979, and

“(3) elects, by notice to the Secretary of Health and Human
Services by not later than April 1, 1988, to have this subsection
apply, ) )

duringpt%e first 7 months of such cost reporting perwd’ the ‘target
percentage’ shall be 75 percent and the ‘DRG percentage’ shall be 25
percent, and during the remaining 5 months of such period the
‘target percentage’ and the ‘DRG percentage’ shall each be 50 per-

cent.”.
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SEC. 1009. MISCELLANEOUS PROVISIONS.

(a) RESPONSIBILITIES OF MEDICARE HOSPITALS IN EMERGENCY
CASES.—

(1) INCREASE IN CIVIL MONETARY PENALTY.——SectiO(z 1867(d)2)
of the Social Security Act (42 U.S.C. 1395dd(d)?)) is amended
by striking “$25,000" and inserting “$50,000".

(2) EXCLUSION FROM MEDICARE PROGRAM FOR VIOLATIONS.—
Section 1867(d)(1) of such Act is amended by adding at the end
the following new sentence: ) o

“If a civil money penalty is imposed on a responsible physician
under paragraph (2), the Secretary may impose the sanction de-
scribed in section 1842((2XA) (relating to barring from participa-
tion in the medicare Program) in the same manner as it is imposed
under section 1842().”.

(3) ErFecTIVE DATE.—The amendments made by this subsec-
tion shall apply tv actions occurring on or after the date of the
enactment of this Act.

(b) DESIGNATION OF PEDIATRIC HOSPITALS AS MEETING CERTIFICA-
TION AS HEART TRANSPLANT FaciLiry.—For purposes of determining
whether a pediatric hospital that performs pediatric heart trans-
plants meets the criteria established by the Secretary of Health and
Human Services for facilities in which the heart transplants per-
formed will be considered to meet the requirement of section
1862(a)1)XA) of the Social Security Act, the Secretary shall treat
such a hospital as meeting such criteria if—

(1) the hospital’s pediatric heart transplant program is oper-
ated jointly by the hospital and another facility that meets such
criteria,

(2) the unified program shares the same transplant surgeons
and quality assurance program (including oversight committee,
patient protocol, and patient selection criteria), and

(3) the hospital demonstrates to the satisfaction of the Secre-
tary that it is able to provide the specialized facilities, services,
and personnel that are required by pediatric heart transplant
patients.

(¢) WAIVER OF INPATIENT LIMITATIONS FOR THE CoNNEcTICUT HoOS-
pPICE.—Subsection (a) of section 9307 of the Omnibus Budget Recon-
ciliation Act of 1986 is amended—

(1) by striking “TEMPORARY” in the heading, and
]'9{% ”by striking “for hospice care provided before October 1,

(d) REVISION OF APPOINTMENT PROCESS FOR PROSPECTIVE PAy-
MENT ASSESSMENT COMMISSION.—

(1) IN GENERAL.—Section 1886(e)(6)(B) of the Social Security
Act (42 US.C. 1395ww(e)6)B)) is amended—

(A) in the first sentence, by striking ‘“provide expertise
and experience in the provision and financing of health
care” and inserting “include individuals with national rec-
ognition for their expertise in health economics, hospital re-
imbursement, hospital financial management, and other re-
lated fields, who provide a mix of different professionals,
broad geographic representation, and a balance between
urban and rural representatives,”: and

(B) by striking the last sentence.
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(2) EFFECTIVE DATE.—The amendments made by paragraph
(1) shall apply to appointments made after the date of the en-
actment of this Act.

(¢) PsyCHOLOGISTS' SERVICES FURNISHED TO HoOSPITAL INPA-
TIENTS.—

(1) In GENERAL.—Section 1861(b)3) of such Act (42 US.C
1395x(bX(3)) is amended by inserting “(including clinical Dsy-
chologist (as defined by the Secretary))” after “oihers” the first
place it appears.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
.;h(;élS gpply with respect to services furnished on or after April

(f) Hosprtar CONDITION OF PARTICIPATION RELATED 710 INDIVID-
UAL RESPONSIBLE FOR CARE OF PATIENT.—Section 1861(e)4}) of such
Act (42 US.C. 1395x(e)(})) is amended by inserting “‘with respect to
whom payment may be made under this title” after “patient”’

(8¢) DELAY IN REQUIREMENTS RELATING To HOSPITAL STANDARDS
FOR ORGAN TRANSPLANTS AND STANDARDS FOR ORGAN PROCURE-
MENT AGENCIES.—

(1) Section 9318(bX2) of the Omnibus Budget Reconciliation
Act of 1986, as amended by section 107(c) of the Balanced
Budget and Emergency Deficit Control Reaffirmation Act of
1987, is amended by striking “November 21, 1987 and inserting
“March 31, 1988

(2) The amendment made by paragraph (1) shall be effective
as if included in the enactment of the Omnibus Budget Recon-
ciliation Act of 1986.

(h) PROPAC STUDIES AND REPORTS.—

(1) PROPAC REPORTS ON STUDY OF DRG RATES FOR HOSPITALS
IN RURAL AND URBAN AREAS.—The Prospective Payment Assess-
ment Commission shall evaluate the study conducted by the
Secretary of Health and Human Services pursuant to section
603(a)2)C)i) of the Social Security Amendments of 1983 (relat-
ing to the feasibility, impact, and desirability of eliminating or
Dphasing out separate urban and rural DRG prospective payment
rates) and report its conclusions and recommendations to the
Congress not later than March 1, 19886.

(2) PROPAC REPORT ON SEPARATE URBAN PAYMENT RATES.—
The Prospective Payment Assessment Commission shall evalu-
ate the desirability of maintaining separate DRG prospective
payment rates for hospitals located in large urban areas (as de-
fined in section 1886(d)2)D)) of the Social Security Act) and in
other urban areas, and shall report to Congress on such evalua-
tion not later than January 1, 1989.

(3) REPORT ON ADJUSTMENT FOR NON-LABOR cOSTS.—The Pro-
spective Payment Assessment Commission shall perform an
analysis to determine the feasibility and appropriateness of ad-
justing the non-wage-related portion of the adjusted average
standardized amounts under section 1886(d)(3) of the Social Se-
curity Act based on area differences in hospitals’ costs (other
than wage-related costs) and input prices. The Commission
shall report to the Congress on such analysis by not later than
October 1, 1959.
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(i) SpECIAL RULE.—In the case of New England county metropoli-
tan areas, the Secretary of Health and Human Services shall apply
the second sentence of section 1886(d)2)D) of the Social Security
Act, as amended by section 4001(b) of this subtitle, as though
970,000 were substituted for 1,000,000.

(j) TEcHNIcAL CORRECTIONS.— ] _

(1) Section 1886(a)}) of the Social Security Act (42 U.S.C.
1395ww(a)4)) is amended by inserting a comma after “educa-
tional activities’.

(2) Section 1886@)E)NC)GXNID of such Act (42 US.C
1395ww(@X5)XC)GXID) is amended by inserting ‘‘index’ after
“case mix” both places it appears.

(3)  Section 1886(d)5)F) of such Act (42 USC
1395ww(d)5XF)) is amended—

(A) in clause GXII), by striking ‘‘such revenues” the
second place it appears and inserting ‘such net inpatient
care revenues’, and

(B) in clause (ivXD), by striking “subclause (III)” and in-
serting ‘“clause (v)".

(4) Section 1886(d)(9) of such Act (42 U.S.C. 1395ww(d)9)) is
amended by moving the matter in subparagraph (B) before
clause (i) 2 ems to the left so the left margin of such matter is
aligned with the left margin of the matter in subparagraph (A)
before clause (i).

(5) Section 1886(h)4UXC) of such Act (42 USC.
1395wwh)4XC) is amended by striking ‘‘subparagraph (E)”
and inserting ‘“subparagraph (D)

(6) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986—

(A) subparagraph (B) of section 9307(cX1) of such Act is
amended to read as follows:

“B) in paragraph (2)—

“(1) by striking subparagraphs (A) and (B),

“G1) in subparagraph (C), by striking ‘such subsection’
and inserting ‘of section 1886(d) of the Social Security Act
(42 US.C. 1395ww(d)’ and by redesignating such subpara-
graph as subparagraph (A), and

“(1i1) by amending subparagraph (D) to read as follows:

“ YB) The amendments made by subparagraph (A) apply to
discharges occurring on or after May 1, 1986.°

(B) section 9302(a)2)C) of such Act is amended by strik-
ing “1866(e)5)” and inserting “1886(e)5)”;

(C) section 9320(h)1) of such Act is amended by striking
“before the period” and inserting “before the semicolon’;

(D) section 9321(c)4) of such Act is amended by striking
“second sentence” and all that follows through “operating
costs” and inserting ‘‘second sentence of section 1886(a)(4) of
the Social Security Act, from the term ‘operating costs’’

(E) the second sentence of section 9335(d)(2) of such Act is
amjnded by striking “establish’” and inserting ‘‘designate’:
an

(F) section 9321(cX3) of such Act is amended by inserting
“section 1861(v)(1X0) and 1886(g)(2) of the Social Security
Act and’’ after “implementing’’.
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(7) Section 218(v) of the Social Security Act (42 U.S.C. 418(v)
is amended by striking paragraph (3).

(8) Effective as if included in the Tax Reform Act of 1986,
section 1895(d)6)(C) of such Act is amended by striking “603”
and inserting “2203”.

PART 2—PROVISIONS RELATING TO PARTS A & B

Subpart A—Health Maintenance Organization Reforms

SEC. 4011. BENEFICIARY PROTECTION.
(@) PosT-CONTRACT PROTECTION FOR ENROLLEES WITH KELIGIBLE
OrGANIZATIONS UNDER THE MEDICARE PROGRAM.—
(1) Section 1876(c)3) of such Act (42 US.C. 1395mm(b)2)) is
amended by adding at the end the following new subparagraph:
“(F) Each eligible organization that provides items and
services pursuant to a contract under this section shall pro-
vide assurances to the Secretary that in the event the orga-
nization ceases to provide such items and services, the orga-
nization shall provide or arrange for supplemental coverage
of benefits under this title related to a pre-existing condi-
tion with respect to any exclusion period, to all individuals
enrolled with the entity who receive benefits under this
title, for the lesser of six months or the duration of such
period.”.

(2) The amendment made by paragraph (1) shall apply with
respect to contracts entered into or renewed on or after the date
of enactment of this Act.

(b) NoTIFICATION OF TERMINATION OF Risk-SHARING CONTRACT.—

(1) Section 1876(c)3) of such Act, as amended by subsection
(a)X1), is further amended by adding at the end the following
new subparagraph:
GJGi) Each eligible organization having a risk-sharing contract
under this section shall notify individuals eligible to enroll with
the organization under this section and individuals enrolled with
the organization under this section that—

“I) the organization is authorized by law to terminate or
refuse to renew the contract, and .

“ID termination or nonrenewal of the contract may result in
termination of the enrollments of individuals enrolled with the
organization under this section. .

“ii) The notice required by clause (i) shall be included in—

“) any marketing materials described in subparagraph (C)
that are distributed by an eligible organization to individuals
eligible to enroll under this section with the organization, and

“ID) any explanation provided to enrollees by the organiza-
tion pursuant to subparagraph (E).”.

(2) The amendment made by paragraph (1) shall apply to con-
tracts entered into or renewed on or after the date of the enact-
ment of this Act.

11y



64

SEC. 4012. PAYMENTS FOR HOSPITAL SERVICES.

(a) IN GENERAL.—Section 1866(a)1) of such Act (42 US.C.
1395cc(a)l) is amended by inserting immediately after subpara-
graph (N) the following new subparagraph: . L

“C0) in the case of hospitals and skilled nursing facilities, to
accept as payment in full for inpatient hospital and extended
care services that are covered under this title and are furnished
to any individual enrolled with an eligible organization with a
risk-sharing contract under section 1876 the amounts (in the
case of hospitals) or limits (in the case of skilled nursing facili-
ties) that would be made as a payment in full under this title if
the individuals were not so enrolled.”.

(b) REPEAL.—Section 1876(g)}) of the Social Security Act (42
U.S.C. 1395mm(g)4)) is repealed.

(¢) IMPLEMENTATION.—The Secretary of Health and Human Serv-
ices shall provide (in machine readable form) to eligible organiza-
tions under section 1876 of the Social Security Act medicare DRG
rates for payments required by the amendment made by paragraph
(2) and data on cost pass-through items for all inpatient services
provided to medicare beneficiaries enrolled with such organizations.

(d) ErrecTIVE DATE.—The amendments made by subsections (a)
and (b) shall apply to admissions occurring on or after April I,
1988, or, if later, the earliest date the Secretary can provide the in-
formation required under subsection (c) in machine readable form.
SEC. 4013. Ti;floé}\;EAR EXTENSION ON PERIOD FOR BENEFIT STABILIZA-

(a) IN GENERAL.—Section 1876(g)(5) of the Social Security Act (42
US.C. 1395mm(g)5)), as added by the amendment made by section
2350(a)2) of the Deficit Reduction Act of 1984, is amended by strik-
ing “four” and inserting “six”

(b) EFFeCTIVE DATE.—The amendment made by subsection (a)
shall be effective as if included in the enactment of the amendment
made by section 2350(a)2) of the Deficit Reduction Act of 1984.

SEC. 4014. CIVIL. MONEY PENALTIES AND INTERMEDIATE SANCTIONS
AGAINST HMOS/CMPS.

Section 1876(i(6) of the Social Security Act (42 U.S.C. 1395mm) is
amended to read as follows:

“(6XA) If the Secretary determines that an eligible organization
with a contract under this section—

“0t) fails substantially to provide medically necessary items
and services that are required (under law or under the contract)
to be provided to an individual covered under the contract, if
the failure has adversely affected (or has substantial likelihood
of adversely affecting) the individual;

“6ii) imposes premiums on individuals enrolled under this
section in excess of the premiums permitted;

“(iti) acts to expel or to refuse to re-enroll an individual in
violation of the provisions of this section;

“Giv) engages in any practice that would reasonably be expect-
ed to have the effect of denying or discouraging enrollment
(except as permitted by this section) by eligible individuals with
the organization whose medical condition or history indicates a
need for substantial future medical services;
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“(v) misrepresents or falsifies information that is furnished—
“(D to the Secretary under this section, or
“ID) to an individual or to any other entity under this
section; or

“Wi) fails to comply with the requirements of subsection

(QI6)A);
the Secretary may provide for any of the remedies described in sub-
paragraph (B).
“(B) The remedies described in this subparagraph are—

“Gi) civil money penalties of not more than $25,000 for each
determination under subparagraph (A) or, with respect to a de-
termination under clause (iv) or (vXI), of not more than $100,000
for each such determination,

‘(i) suspension of enrollment of individuals under this sec-
tion after the date the Secretary notifies the organization of a
determination under subparagraph (A) and until the Secretary
is satisfied that the basis for such determination has been cor-
rected and is not likely to recur, or

“(ii1) suspension of payment to the organization under this
section for individuals enrolled after the date the Secretary no-
tifies the organization of a determination under subparagraph
(A) and until the Secretary is satisfied that the basis for such
determination has been corrected and is not likely to recur.

The provisions of section 1128A (other than subsections (a) and (b))
shall apply to a civil money penalty under clause (i) in the same
manner as they apply to a civil money penalty under that section.’.

SEC. 4015. MEDICARE PAYMENT DEMONSTRATION PROJECTS.
(@) MEDICARE INSURED GROUP DEMONSTRATION PROJECTS.—

(1) The Secretary of Health and Human Services (in this sub-
section referred to as the “Secretary’) may provide for capita-
tion demonstration projects (in this subsection referred to as
“projects”) with an entity which is an eligible organization
with a contract with the Secretary under section 1876 of the
Social Security Act or which meets the restrictions and require-
ments of this subsection. The Secretary may not approve a
project unless it meets the requirements of this subsection.

(9) The Secretary may not conduct more than 3 projects and
may not expend, from funds under title XVIII of the Social Se-
curity Act, more than $600,000,000 in any fiscal year for all
such projects. )

(3) The per capita rate of payment under a project—

(A) may be based on the adjusted average per capita cost
(as defined in section 1876(a)(4) of the Social Security Act)
determined only with respect to the group of individuals in-
volved (rather than with respect to medicare beneficiaries
generally), but

(B) the rate of payment may not exceed the lesser of—

(i) 95 percent of the adjusted average per capila cost
described in subparagraph (A), or _

Gi)I) in the 4th year or 5th year of a project, 115 per-
cent of the adjusted average per capita cost (as defined
in section 1876(a)4) of such Act) for classes of individ-
uals described in section 1876(a)1)(B) of that Act, or
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(ID) in any subsequent year of a project, 95 percent of
the adjusted average per capita cost (as defined in sec-
tion 1876(a)})) for such classes. .

(4) If the payment amounts made to a project are greater than
the the costs of the project (as determined by the Secretary or, if
applicable, on the basis of adjusted community rates described
in section 1876(e)(3) of the Social Security Act), the project—

(A) may retain the surplus, but not to exceed 5 percent of
the average adjusted per capita cost determined in accord-
ance with paragraph (3)(A), and _

(B) with respect to any additional surplus not retained by
the project, shall apply such surplus to additional benefits
for individuals served by the project or return such surplus
to the Secretary.

(5) Enrollment under the project shall be voluntary. Individ-
uals enrolled with the project may terminate such enrollment
as of the beginning of the first calendar month following the
date on which the request is made for such termination. Upon
such termination, such individuals shall retain the same rights
to other health benefits that such individuals would have had
if they had never enrolled with the project without any exclu-
sion or waiting period for pre-existing conditions.

(6) The requirements of—

(A) subsection (cA3)XC) (relating to dissemination of infor-
mation),

(B) subsection (cX3XE) (annual statement of rights),

(C) subsection (c)b) (grievance procedures),

(D) subsection (cX6) (on-going quality),

(E) subsection (g)6) (relating to prompt payment of
claims),

(F) subsection (iX3XA) and (B) (relating to access to infor-
mation and termination notices),

(G) subsection (i)(6) (relating to providing necessary serv-
ices), and

(H) subsection (i)X7) (relating to agreements with peer
review organizations),

of section 1876 of the Social Security Act shall apply to a
project in the same manner as they apply to eligible organiza-
tions with risk-sharing contracts under such section.

(?) The benefits provided under a project must be at least ac-
tuarially equivalent to the combination of the benefits available
under title XVIII of the Social Security Act and the benefits
available through any alternative plans in which the individ-
ual can enroll through the the employer. The project shall guar-
antee the actuarial value of benefits available under the em-
ployer plan for the duration of the project.

(8) A project shall comply with all applicable State laws.

(9) The Secretary may not authorize a project unless the entity
offering the project demonstrates to the satisfaction of the Sec-
retary that it has the necessary financial reserves to pay for any
liability for benefits under the project (including those liabil-
ities for health benefits under medicare and any supplemental
benefits).
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(10) The Comptroller General shall monitor projects under
this subsection and shall report periodically (not less often than
once every year) to the Committee on Finance of the Senate and
the Committee on Energy and Commerce and Committee on
Ways and Means of the House of Representatives on the status
of such projects and the affect on such projects of the require-
ments of this section and shall submit a final report to each
such committee on the results of such projects.

(b) PaAYMENT METHODOLOGY REFORM  DEMONSTRATIONS
PrOJECTS.—

(1) The Secretary of Health and Human Services (in this sub-
section referred to as the ‘“Secretary’) is specifically authorized
to conduct demonstration projects under this subsection for the
purpose of testing alternative payment methodologies pertaining
to capitation payments under title XVIII of the Social Security
Act, including—

(A) computing adjustments to the average per capita cost
under section 1876 of such Act on the basis of health status
or prior utilization of services, and

(B) accounting for geographic variations in cost in the ad-
Jjusted average per capita costs applicable to an eligible or-
ganization under such section which differs from payments
currently provided on a county-by-county basis.

(2) No project may be conducted under this subsection—

(A) with an entity which is not an eligible organization
(as defined in section 1876(b) of the Social Security Act),
and

(B) unless the project meets all the requirements of sub-
sections (c) and (1)(3) of section 1876 of such Act.

(3) There are authorized to be appropriated to carry out
projects under this subsection $5,000,000 in each of fiscal years
1989 and 1990. .

(c) APPLICATION OF Provisions.—The provisions of subsection
@X2) and the first sentence of subsection (b) of section 402 of the
Social Security Amendments of 1967 shall apply to the demonstra-
tion projects under this section in the same manner as they apply to
experiments under subsection (a)1) of that section.

SEC. 4016. DELAY IN EFFECTIVE DATE IN PHYSICIAN INCENTIVE RULES
FOR HEALTH MAINTENANCE ORGANIZATIONS.

Section 9313(c)(2)B) of the Omnibus Budget Rec_oncih:ation Ac‘t of
1986 is amended by striking “April 1, 1989” and inserting “April 1,
1990”.

SEC. 4017. GAO STUDY AND REPORTS ON MEDICARE CAPITATION.

(a) Stupy.—The Comptroller General shall conduct a study on
medicare capitation rates that shall include an analysis and assess-
ment of— .

(1) the current method for computing per capita rates of pay-
ment under section 1876 of the Social Security Act (including
the method for determining the United States per capita cost);

(2) the method for establishing relative costs for geographic
areas and the data used to establish age, sex, and other weight-

ing factors;
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(3) ways to refine the calculation of adjusted average per
capita costs under section 1876 of such Act (including making
adjustments for health status or prior utilization of services
and improvements in the definition of geographic areas); ‘

(4) the extent to which individuals enrolled with organiza-
tions with a risk-sharing contract with the Secretary under sec-
tion 1876 of such Act differ in utilization and cost from fee-for-
service beneficiaries and ways for modifying enrollment pat-
terns through program changes or for reflecting the differences
in rates through group experience rating or other means;

(5) approaches for limiting the liability of the contracting or-
ganization under section 1876 of such Act in catastrophic cases;

(6) ways of establishing capitation rates on a basis other than
fee-for-service experience in areas with high prepaid market
penetration; and

(7) methods for providing the rate levels necessary to main-
tain access to quality prepaid services in rural or medically un-
derserved areas (while maintaining cost savings).

(b) REPORTS.—

(1) Not later than January 1 of 1989 and 1990, the Comptrol-
ler General shall submit to the Commitiee on Finance of the
Senate and the Committee on Energy and Commerce and Com-
mittee on Ways and Means of the House of Representatives in-
terim reports on the progress of the study conducted under sub-
section (a).

(2) Not later than January 1, 1991, the Comptroller General
shall submit to each such committee a final report on the re-
sults of such study.

SEC. 4018. SPECIAL RULES.

(a) ASSIGNMENT OF MEMBERS FOR HIP HEALTH MAINTENANCE OR-
GANIZATION.—Section 1876(f) of such Act (42 U.S.C. 1395mm(f) is
amended by redesignating paragraph (3) as paragraph (4) and by in-
serting after paragraph (2) the following new paragraph:

“(BNA) An eligible organization described in subparagraph (B)
may elect, for purposes of determining the compliance of a subdivi-
sion, subsidiary, or affiliate described in subparagraph (B)Xiii) with
the requirement of paragraph (1) for the period before October I,
1992, to have members of the subdivision, subsidiary, or affiliate
considered to be members of the parent organization.

“(B) An eligible organization described in this subparagraph is an
eligible organization which—

“G) 1s described in section 1903(m)(2)XBXiii);

“(it) has members who have a collectively bargained contrac-
tual right to obtain health benefits from the organization;

“titi) elects to provide benefits under a risk-sharing contract
to individuals residing in a service area, who have a collectively
bargained contractual right to obtain bernefits from the organi-
zation, through a subdivision, subsidiary, or affiliate which
itself is an eligible organization serving the area and which is
owned or controlled by the parent eligible organization; and

“Giv) has assumed any risk of insolvency and quality assur-
ance with respect to individuals receiving benefits through such
a subdivision, subsidiary, or affiliate.”.
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(b) EXTENSION OF WAIVERS FOR SOCIAL HEALTH MAINTENANCE
ORGANIZATIONS.—

(1) The Secretary of Health and Human Services shall extend
without interruption, through September 30, 1992, the approval
of watvers granted under subsection (a) of section 2355 of the
Deficit Reduction Act of 1984 for the demonstration project de-
scribed in subsection (b) of that section, subject to the terms and
conditions (other than duration of the project) established
;tpd)er that section (as amended by paragraph (2) of this subsec-

ion).

(2) Section 2355(b)(5) of the Deficit Reduction Act of 198} is
amer’z’ded by inserting “and in succeeding years” after ‘“third
year”.

(3) Section 2355(d)2) of the Deficit Reduction Act of 1984 is
amended by striking ‘“final” and inserting “interim”.

(4) The Secretary of Health and Human Services shall submit
a final report to the Congress on the project referred to in para-
graph (1) not later than March 31, 1993.

(¢) TREATMENT OF MICHIGAN BLUE CARE HMO NErwork UNDER
50 PErceENT RULE.—Blue Care, Inc., a nonprofit corporation which is
indirectly owned and operated by Blue Cross and Blue Shield of
Michigan, Inc. and which enrolls individuals for the purpose of pro-
viding them with health care services through assignment to health
maintenance organizations which are indirectly or wholly owned
and operated by Blue Cross and Blue Shield of Michigan, Inc., is
deemed to meet the requirement of section 1876(fX1) of the Social Se-
curity Act (relating to Limitation on enrollment of medicare and
medicaid beneficiaries with an eligible organization) if—

(1) such requirement would be met if applied to all individ-
uals enrolled with (or otherwise assigned to) each of such
health maintenance organizations, and

(2) not more than 20 percent of the number of individuals
who are members of (or otherwise assigned to) each such organi-
zation consists of individuals who are entitled to benefits under
title XVIII of the Social Security Act.

(d) TEMPORARY WAIVER FOR WATTS HEALTH FOUNDATION.—Sec-
tion 9312(c)3) of the Omnibus Budget Reconciliation Act of 1986 is
amended by adding at the end the following new subparagraph:

““D) TREATMENT OF CERTAIN WAIVERS.—In the case of an
eligible organization (or successor organization) that is de-
scribed in clauses (i) and (ii) of subparagraph (C) and that
received a grant or grants totaling at least $3.000,000 in
fiscal year 1987 under section 329(d)1)A) or 330(d)X1) of the
Public Health Service Act—

“4) before January 1, 1990, section 1876(f) of the
Social Security Act shall not apply to the organization;
‘i) beginning on January 1, 1990, the Secretary of
Health and Human Services shall waive the require-
ment of such section with respect to the organization

iF—
! “I) before such date, the organization has s.ub-
mitted to the Secretary a schedule for the organiza-
tion to comply with the requirement of section
1876(fX1) of such Act, and the Secretary has found
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such schedule to be reasonable and has approved
such schedule; and
“0I) periodically after such date, the Secretary
reviews the organization’s compliance with such
schedule and determines that the organization has
complied, or made significant progress towards
compliance, with such schedule; and
“Gii) after January 1, 1990, if the Secretary has ap-
proved a schedule under clause (itXI) and has deter-
mined, in a periodic review under clause (itID), that
the organization has not complied, or made significant
progress towards compliance, with such schedule, the
Secretary may provide for a sanction described in sec-
tion 1876(F(3) of the Social Security Act effective with
respect to individuals enrolling with the organization
after the date the Secretary notifies the organization of
such noncompliance.’.

Subpart B—Home Health Quality

SEC. 4021. CONDITIONS OF PARTICIPATION FOR HOME HEALTH AGENCIES.
(a) DEFINITION OF HOME HEALTH AGENCY.—Section 1861(0)6) of
the Social Security Act (42 U.S.C. 1395x(0)(6)) is amended by insert-
ing ‘‘the conditions of participation specified in section 1891(a) and”
after “meets’”.
(b) ConpITiONS OF PARTICIPATION.—Title XVIII of such Act is
amended by adding at the end the following new section:

“CONDITIONS OF PARTICIPATION FOR HOME HEALTH AGENCIES, HOME
HEALTH QUALITY

“Sec. 1891. (a) The conditions of participation that a home health
agency is required to meet under this subsection are as follows:
“(1) The agency protects and promotes the rights of each indi-
vidual under its care, including each of the following rights:

“(A) The right to be fully informed in advance about the
care and treatment to be provided by the agency, to be fully
informed in advance of any changes in the care or treal-
ment to be provided by the agency that may affect the indi-
vidual’s well-being, and (except with respect to an individ-
ual adjudged incompetent) to participate in planning care
and treatment or changes in care or treatment.

“(B) The right to voice grievances with respect to treat-
ment or care that is (or fails to be) furnished without dis-
crimination or reprisal for voicing grievances.

“CC) The right to confidentiality of the clinical records
described in section 1861(0)(3).

“(D) The right to have one’s property treated with respect.

“(E) The right to be fully informed orally and in writing
(in advance of coming under the care of the agency) of—

“G) all items and services furnished by (or under ar-
rangements with) the agency for which payment may be
made under this title,
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“i1) the coverage available for such items and serv-
ices under this title, title XIX, and any other Federal
program of which the agency is reasonably aware,

“Giii) any charges for items and services not covered
under this title and any charges the individual may
have to pay with respect to items and services fur-
nisallzed by (or under arrangements with) the agency,
an

“Giv) any changes in the charges or items and services
described in clause (i), (ii), or (iii).

F) The right to be fully informed in writing (in advance
of coming under the care of the agency) of the individual’s
rights and obligations under this title.

““G) The right to be informed of the availability of the
State home health agency hot-line established under section
1864(a).

“(2) The agency notifies the State entity responsible for the li-
censing or certification of the agency of a change in—

“(A) the persons with an ownership or control interest (as
defined in section 1124(a)3)) in the agency,

“(B) the persons who are officers, directors, agents, or
managing employees (as defined in section 1126(b)) of the
agency, and

“(C) the corporation, association, or other company re-
sponsible for the management of the agency.

Such notice shall be given at the time of the change and shall

include the identity of each new person or company described in

the previous sentence.

“(3XA) The agency must not use as a home health aide (on a
full-time, temporary, per diem, or other basis), any individual
who is not a licensed health care professional (as defined in
subparagraph (F)) to provide items or services described in sec-
tion 1861(m) on or after January 1, 1990, unless the individ-
ual—

£}

“G) has completed a training and competency evaluation
program, or a competency evaluation program, that meets
the minimum standards established by the Secretary under
subparagraph (D), and )

“(ii) is competent to provide such items and services.

For purposes of clause (i), an individual is not considered to
have completed a training and competency evaluation program,
or a competency evaluation program if, since the individual's
most recent completion of such a program, there has been a con-
tinuous period of 24 consecutive months during none of which
the individual provided items and services described in section
1861(m) for compensation. o

“(BXi) The agency must provide, with respect to individuals
used as a home health aide by the agency as of July 1, 1989, for
a competency evaluation program (as described in subparagraph
(A)(i)) and such preparation as may be necessary for the individ-
ual to complete such a program by January 1, 1990.

“ti) The agency must provide such regular performance
review and regular in-service education as assures that individ-
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uals used to provide items and services described in section
1861(m) are competent to provide those items and services. _

“C) The agency must not permit an individual, other than in
a training and competency evaluation program that meets the
minimum standards established by the Secretary under sub-
paragraph (D), to provide items or services of a type for which
the individual has not demonstrated competency.

“D)i) The Secretary shall establish minimum standards for
the programs described in subparagraph (A) by not later than
October 1, 1988.

“tii) Such standards shall include the content of the curricu-
lum, minimum hours of training, qualification of instructors,
and procedures for determination of competency.

“tiit) Such standards may permit approval of programs of-
fered by or in home health agencies, as well as outside agencies
(including employee organizations), and of programs in effect on
the date of the enactment of this section; except that they may
not provide for the approval of a program offered by or in a
home health agency which has been determined to be out of
compliance with the requirements specified in or pursuant to
section 1861(o) or subsection (a) within the previous 2 years.

“(iv) Such standards shall permit a determination that an in-
dividual who has completed (before July 1, 1989) a training and
competency evaluation program or a competency evaluation pro-
gram shall be deemed for purposes of subparagraph (A) to have
completed a program that is approved by the Secretary under
the standards established under this subparagraph if the Secre-
tary determines that, at the time the program was offered, the
program met such standards.

“(E) In this paragraph, the term ‘home health aide’ means
any individual who provides the items and services described in
section 1861(m), but does not include an individual—

“() who is a licensed health professional (as defined in
subparagraph (F)), or

“(it) who volunteers to provide such services without mon-
etary compensation.

“(F) In this paragraph, the term ‘licensed health professional’

means a physician, physician assistant, nurse practitioner,
physical, speech, or occupational therapist, registered profession-
al nurse, licensed practical nurse, or licensed or certified social
worker.
. “t4) With respect to durable medical equipment furnished to
individuals for whom the agency provides items and services,
suppliers of such equipment do not use (on a full-time, tempo-
rary, per diem, or other basis) any individual who does not meet
minimum training standards (established by the Secretary by
Octqber 1, 1988) for the demonstration and use of any such
equipment furnished to individuals with respect to whom pay-
ments may be made under this title.

“(5) The agency includes an individual’s plan of care required
under section 1861(m) as part of the clinical records described
in section 1861(0)(3).

"(6) The agency operates and provides services in compliance
with all applicable Federal, State, and local laws and regula-
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tions (including the requirements of section 1124) and with ac-
cepted professional standards and principles which apply to
professionals providing items and services in such an agency.

“O) It is the duty and responsibility of the Secretary to assure
that the conditions of participation and requirements specified in or
pursuant to section 1861(o) and subsection (a) of this section and the
enforcement of such conditions and requirements are adequate to
protect the health and safety of individuals under the care of a
home health agency and to promote the effective and efficient use of
public moneys.”

(c) EFFECTIVE DATE.—Except as otherwise provided, the amend-
ments made by subsections (a) and (b) shall apply to home health
agencies as of the first day of the 18th calendar month that begins
after the date of the enactment of this Act.

SEC. 4022. STANDARD AND EXTENDED SURVEY.

(@) IN GENERAL.—Section 1891 of the Social Security Act (as
added by section 4021) is amended by adding at the end the follow-
ing new subsections:

“(cX1) Any agreement entered into or renewed by the Secretary
pursuant to section 1864 relating to home health agencies shall pro-
vide that the appropriate State or local agency shall conduct, with-
out any prior notice, a standard survey of each home health agency.
Any indwidual who notifies (or causes to be notified) a home health
agency of the time or date on which such a survey is scheduled to be
conducted is subject to a civil money penalty of not to exceed $3,000.
The Secretary shall provide for imposition of civil money penalties
under this clause in a manner similar to that for the imposition of
civil money penalties under section 1128A. The Secretary shall
review each State’s or local agency’s procedures for scheduling and
conduct of standard surveys to assure that the State or agency has
taken all reasonable steps to avoid giving notice of such a survey
through the scheduling procedures and the conduct of the surveys
themseluves.

“C2)(A) Except as provided in subparagraph (B), each home health
agency shall be subject to a standard survey not later than 15
months after the date of the previous standard survey conducted
under this paragraph. The Statewide average interval between
standard surveys of any home health agency shall not exceed 12
months.

“(B) If not otherwise conducted under subparagraph (A), a stand-
ard survey (or an abbreviated standard survey) of an agency—

“ti) may be conducted within 2 months of any change of own-
ership, administration, or management of the agency to deter-
mine whether the change has resulted in any decline in the
quality of care furnished by the agency, and

“lii) shall be conducted within 2 months of when a signifi-
cant number of complaints have been reported with respect to
the agency to the Secretary, the State, the entity responsible for
the licensing of the agency, the State or local agency responsible
for maintaining a toll-free hotline and investigative unit (under
section 1864(a)), or any other appropriate Federal, State, or local

agency.
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“C) A standard survey conducted under this paragraph with re-
spect to a home health agency— .
“i) shall include (to the extent practicable), for a case-mix
stratified sample of individuals furnished items or services by
the agency—

“T) visits to the homes of such individuals, but only with
the consent of such individuals, for the purpose of evaluat-
ing (in accordance with a standardized reproducible assess-
ment instrument (or instruments) approved by the Secretary
under subsection (d) the extent to which the quality and
scope of items and services furnished by the agency at-
tained and maintained the highest practicable functional
capacity of each such individual as reflected in such indi-
vidual’s written plan of care required under section 1861(m)
and clinical records required under section 1861(o)3); and

“ID a survey of the quality of care and services fur-
nished by the agency as measured by indicators of medical,
nursing, and rehabilitative care;

“ii) shall be based upon a protocol that is developed, tested,
and validated by the Secretary not later than January 1, 1989;
and

“tiii) shall be conducted by an individual—

“I) who meets minimum qualifications established by
the Secretary not later than July 1, 1989,

“lI) who is not serving (or has not served within the pre-
vious 2 years) as a member of the staff of, or as a consult-
ant to, the home health agency surveyed respecting compli-
ance with the conditions of participation specified in or
pu&suant to section 1861(a) or subsection (a) of this section,
an

“(II) who has no personal or familial financial interest
in the home health agency surveyed.

““D) Each home health agency that is found, under a standard
survey, to have provided substandard care shall be subject to an ex-
tended survey to review and identify the policies and procedures
which produced such substandard care and to determine whether
the agency has complied with the conditions of participation speci-
fied in or pursuant to section 1861(o) or subsection (a) of this section.
Any other agency may, at the Secretary’s or State’s discretion, be
subject to such an extended survey (or a partial extended survey).
The extended survey shall be conducted immediately after the
standard survey (or, if not practical, not later than 2 weeks after the
date of completion of the standard survey).

“(E) Nothing in this paragraph shall be construed as requiring an
extended (or partial extended) survey as a prerequisite to imposing a
sanction against an agency under subsection (e) on the basis of the
findings of a standard survey.

“dX1) Not later than January 1, 1989, the Secretary shall desig-
nate an assessment instrument (or instruments) for use by an agency
in complying with subsection (cX2XC)YD).

“(2XA) Not later than January 1, 1991, the Secretary shall—

“(t) evaluate the assessment process,

“(ii) report to Congress on the results of such evaluation, and
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“(iti) based on such evaluation, make such modifications in
the assessment process as the Secretary determines are appropri-
ate.

“(B) The Secretary shall periodically update the evaluation con-
ducted under subparagraph (A), report the results of such update to
Congress, and, based on such update, make such modifications in
the assessment process as the Secretary determines are appropriate.

“(3) The Secretary shall provide for the comprehensive training of
State and Federal surveyors in matters relating to the performance
of standard and extended surveys under this section, including the
use of any assessment instrument (or instruments) designated under
paragraph (1).”’.

(b) EFFECTIVE DATE.—Except as otherwise specifically provided in
section 1891(d) of the Social Security Act (as added by subsection
(@), the amendment made by subsection (a) shall become effective on
the first day of the 18th calendar month to begin after the date of
the enactment of this Act.

SEC. 4023. ENFORCEMENT.

Section 1891 of the Social Security Act (as added by section 4021
and amended by section 4022) is further amended by adding at the
end the following new subsections:

“leX1) If the Secretary determines on the basis of a standard, ex-
tended, or partial extended survey or otherwise, that a home health
agency that is certified for participation under this title is no longer
in compliance with the requirements specified in or pursuant to sec-
tion 1861(0) or subsection (a) and determines that the deficiencies in-
volved immediately jeopardize the health and safety of the individ-
uals to whom the agency furnishes items and services, the Secretary
shall take immediate action to remove the jeopardy and correct the
deficiencies through the remedy specified in subsection (f(2)(A)iit)
or terminate the certification of the agency, and may provide, ir. ad-
dition, for 1 or more of the other remedies described in subsection
PRNA).

“49) If the Secretary determines on the basis of a standard, ex-
tended, or partial extended survey or otherwise, that a home health
agency that is certified for participation under this title is no longer
in compliance with the requirements specified in or pursuant to sec-
tion 1861(0) or subsection (a) and determines that the deficiencies in-
volved do not immediately jeopardize the health and safety of the
individuals to whom the agency furnishes items and services, the
Secretary may (for a period not to exceed 6 months) impose interme-
diate sanctions developed pursuant to subsection (f), in lieu of termi-
nating the certification of the agency. if, after such a period of in-
termediate sanctions, the agency is still no longer in compliance
with the requirements specified in or pursuant to section 1861(o) or
subsection (a), the Secretary shall terminate the certification of the
agency.

g“(3)ylf the Secretary determines that a home health agency that is
certified for participation under this title is in compliance with the
requirements specified in or pursuant to section 1861(o) or subsection
(a) but, as of a previous period, did not meet such requirements, tﬁe
Secretary may provide for a civil money penalty under subsection
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(FX2NA)G) for the days in which it finds that the agency was not in
compliance with such requirements. o _

“(}) The Secretary may continue payments under this title with re-
spect to a home health agency not in compliance with the require-
ments specified in or pursuant to section 1861(o) or subsection (a)
over a period of not longer than 6 months, if—

“CA) the State or local survey agency finds that it is more ap-
propriate to take alternative action to assure compliance of the
agency with the requirements than to terminate the certification
of the agency,

“(B) the agency has submitted a plan and timetable for cor-
rective action to the Secretary for approval and the Secretary
approves the plan of corrective action, and

“C) the agency agrees to repay to the Federal Government
payments received under this subparagraph if the corrective
action is not taken in accordance with the approved plan and
timetable.

The Secretary shall establish guidelines for approval of corrective
actions requested by home health agencies under this subparagraph.

“GFx1) The Secretary shall develop and implement, by not later
than April 1, 1989—

“fA) a range of intermediate sanctions to apply to home
health agencies under the conditions described in subsection (e),
and

“(B) appropriate procedures for appealing determinations re-
lating to the imposition of such sanctions.

“(2XA) The intermediate sanctions developed under paragraph (1)
shall include—

“0) civil money penalties for each day of noncompliance,
“(it) suspension of all or part of the payments to which a
home health agency would otherwise be entitled under this
title with respect to items and services furnished by a home
health agency on or after the date on which the Secretary
determines that intermediate sanctions should be imposed
pursuant to subsection (eX2), and
“(i11) the appointment of temporary management to over-
see the operation of the home health agency and to protect
and assure the health and safety of the individuals under
the care of the agency while improvements are made in
order to bring the agency into compliance with all the re-
quirements specified in or pursuant to section 1861(o) or
subsection (a).
The temporary management under clause (iii) shall not be ter-
minated until the Secretary has determined that the agency has
the management capability to ensure continued compliance
with all the requirements referred to in that clause.

“(B) The sanctions specified in subparagraph (A) are in addition
to sanctions otherwise available under State or Federal law and
shall not be construed as limiting other remedies, including any
remedy available to an individual at common law.

“C) A finding to suspend payment under subparagraph (AXii)
shall terminate when the Secretary finds that the home health
agency is in substantial compliance with all the requirements speci-
fied in or pursuant to section 1861(0) and subsection (a).
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“(3) The Secretary shall develop and implement, by not later than
April 1, 1989, specific procedures with respect to the conditions
under which each of the intermediate sanctions developed under
paragraph (1) is to be applied, including the amount of any fines
and the severity of each of these sanctions. Such procedures shall be
designed so as to minimize the time between identification of defi-
ciencies and imposition of these sanctions and shall provide for the
imposition of incrementally more severe fines for repeated or uncor-
rected deficiencies.”.

(b) EFFECTIVE DATE.—Except as otherwise specifically provided in
subsections (e) and (f) of section 1891 of the Social Security Act (as
added by subsection (a)), the amendment made by subsection (a)
shall become effective on the first day of the 18th calendar month to
begin after the date of the enactment of this Act.

SEC. 4024, REQUIREMENT THAT INDIVIDUAL BE CONFINED TO HOME.

(a) PART A.—Section 1814(a) of the Social Security Act (42 U.S.C.
1395f(a)) is amended by adding at the end the following: “Fer pur-
poses of paragraph (2)C), an individual shall be considered to be
‘confined to his home’ if the individual has a condition, due to an
illness or injury, that restricts the ability of the individual to leave
his or her home except with the assistance of another individual or
the aid of a supportive device (such as crutches, a cane, a wheel-
chair, or a walker), or if the individual has a condition such that
leaving his or her home is medically contraindicated. While an in-
dividual does not have to be bedridden to be considered ‘confined to
his home’, the condition of the individual should be such that there
exists a normal inability to leave home, that leaving home requires
a considerable and taxing effort by the individual, and that ab-
sences of the individual from home are infrequent or of relatively
short duration, or are attributable to the need to receive medical
treatment.”’.

(b) PArT B.—Szction 1835(a) of such Act (42 US.C. 1895n(a)) is
amended by adding at the end the following: ‘‘For purposes of para-
graph (2X(A), an individual shall be considered to be ‘confined to his
home’ if the individual has a condition, due to an illness or injury,
that restricts the ability of the individual to leave his or her home
except with the assistance of another individual or the aid of a sup-
pertive device (such as crutches, a cane, a wheelchair, or a walker),
or if the individual has a condition such that leaving his or her
home is medically contraindicated. While an individual does not
have to be bedridden to be considered ‘confined to his home’, the
condition of the individual should be such that there exists a
normal inability to leave home, that leaving home requires a consid-
erable and taxing effort by the individual, and that absences of the
individual from home are infrequent or of relatively short duration,
or are attributable to the need to receive medical treatment.”.

(c) EFrECTIVE DATE.—The amendments made by subsections (a)
and (b) shall apply to items and services provided on or after Janu-
ary 1, 1988.

SEC. 4025. HOME HEALTH TOLL-FREE HOTLINE AND INVESTIGATIVE UNIT.

(a) IN GENERAL.—Section 1864(a) of the Social Security Act (42
US.C 1395aa(a) is amended by adding at the end the following:
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“Any agreement under this subsection shall provide for the appro-
priate State or local agency to maintain a toll-free hotline (1) to col-
lect, maintain, and continually update information on home health
agencies located in the State or locality that are certified to partici-
pate in the program established under this title (which information
shall include any significant deficiencies found with respect to pa-
tient care in the most recent certification survey conducted with re-
spect to the agency, when that survey was completed, whether correc-
five actions have been taken or are planned, and the sanctions, if
any, imposed under this title with respect to the agency) and (2) to
receive complaints (and answer questions) with respect to home
health agencies in the State or locality. Any such agreement shall
provide for such agency to maintain a unit for investigating such
complaints that possesses enforcement authority and has access to
survey and certification reports, information gathered by any private
accreditation agency pursuant to an agreement with the Secretary
under section 1864, and consumer medical records (but only with
the consent of the consumer or his or her legal representative).”.

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
shall apply with respect to agreements entered into or renewed on or
after the date of enactment of this Act.

SEC. 4026. HOME HEALTH AGENCY COST LIMITS.
(a) Data UsSEDp 10 DETERMINE LimITS.—

(1) Section 1861(vX1XL) of the Social Security Act (42 U.S.C.
1395x(v)(1XL)) is amended by adding at the end the following
new clause:

“(izi) In establishing limits under this subparagraph, the Secre-
tary shall—

“(D) utilize a wage index that is based on audited wage data
obtained from home health agencies, and

“(II) base such limits on the most recent audited wage data
available, which data may be for cost reporting periods begin-
ning no earlier than July 1, 1985.”.

(2) The amendment made by paragraph (1) shall apply to cost
reporting periods beginning on or after July 1, 1988.

() Stupy oF Limits.—The Secretary of Health and Human Serv-
;c;z;gshall study and report to the Congress, not later than June I,
, on—

(1) whether the separate schedules of cost limits currently ap-
plied to home health agencies under title XVIII of the Social
Security Act located in urban and rural areas accurately reflect
differences in the costs of urban and rural home health agen-
cies, and

(2) the appropriateness of modifying such limits to take into
account the proportion of agency patients who are from urban
and rural areas.

SEC. 4027, i;' %IngCI;EALTH PROSPECTIVE PAYMENT DEMONSTRATION

(@) IN GENERAL.—The Secretary of Health and Human Services
(in this section referred to as the “Secretary”) shall provide for a
demonstration project to develop and test alternative methods of
paying home health agencies on a prospective basis for services fur-
nished under the medicare and medicaid programs. The project
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shall be designed in a manner to enable the Secretary to evaluate
the effects of various methods of prospective payment (including
payments on a per-visit, per-case, and per-episode basis) on program
expenditures, access to, and quality of, home health care, and home
health agency operations. The Secretary shall assure that services
are first furnished under the project not later than July 1, 1988,
and, for this purpose, the Secretary may reinstate a previously
awarded contract, or award a sole source contract, to carry out the
project.

(b) FunpInG.—The provisions of subsection (a)2) and the first sen-
tence of subsection (b) of section 402 of the Social Security Amend-
ments of 1967 shall apply to the demonstration project under subsec-
tion (a) of this section as they apply to experiments under subsection
(a)1) of that section.

(c) REPORT.—The Secretary shall submit to Congress, not later
than one year after the date of the enactment of this Act, an interim
report on the demonstration project and, not later than four years
after the date of the enactment of this Act, a final report on the re-
sults of the project.

Subpart C—Other Provisions

SEC. 4031. PAYMENT CYCLE STANDARDS.

(a) PAYMENT FLOOR STANDARDS.—

(1) Section 1816(c) of the Social Security Act (42 U.S.C.
1395h(c)) is amended by adding at the end the following new
paragraph.:

“B(A) Each agreement under this section shall provide that no
payment shall be issued, mailed, or otherwise transmitted with re-
spect to any claim submitted under this title within the applicable
nu.mger of calendar days after the date on which the claim is re-
ceived.

“(B) In this paragraph, the term ‘applicable number of calendar
days’ means—

“(i) with respect to claims received in the 3-month period be-
ginning July 1, 1988, 10 days, and

“i1) with respect to claims received in the 19-month period be-
ginning October 1, 1988, 14 days.

(2) Section 1842(c) of such Act (42 U.S.C. 1395u(c)) is amended
by adding at the end the following new paragraph:

“3)A) Each contract under this section which provides for the
disbursement of funds, as described in subsection (a)1)(B), shall pro-
vide that no payment shall be issued, mailed, or otherwise transmit-
ted with respect to any claim submitted under this title within the
applicable number of calendar days after the date on which the
claim is received.

“(B) In this paragraph, the term ‘applicable number of calen-
dar days’ means— '

“i) with respect to claims received in the $-month period be-
ginning July 1, 1988, 10 days, and .

“ii) with respect to claims received in the 12-month period be-
ginning October 1, 1988, 14 days.
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(3Y(A) The amendments made by paragraphs (1) and (2) shall
apply to claims received on or after July 1, 1988.

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816 of the Social Security Act and contracts under section 1842
of such Act, and regulations, to such extent as may be necessary
to implement the provisions of this subsection on a timely basis.

(b) PromIBITION OF OTHER PoLicIES INTENDED TO SLOW DoOwN
MEDICARE PAYMENTS.—Notwithstanding any other provision of law,
except as specifically provided in this section, the Secretary of
Health and Human Services is not authorized to issue, after the
date of the enactment of this Act, and before October I, '],99_0, any
final regulation, instruction, or other policy change which is pri-
marily intended to have the effect of slowing down claims process-
ing, or delaying payment of claims, under title XVIII of the Social
Security Act.

(¢) BupGeT CONSIGERATIONS.—For purposes of section 202 of the
Balanced Budget and Emergency Deficit Control Reaffirmation Act
of 1987, this section is a necessary (but secondary) result of a signifi-
cant policy change.

SEC. 4032. DENIALS AND RECONSIDERATIONS OF CLAIMS FOR HOME
HEALTH SERVICES, EXTENDED CARE SERVICES, AND POST-
HOSPITAL EXTENDED CARE SERVICES.

(a) NOTIFICATION AND PHYSICIAN REVIEW.—Section 1816 of the
Social Security Act (42 U.S.C. 1395h) is amended by adding at the
end the following new subsection:

“U) An agreement with an agency or organization under this sec-
tion shall require that, with respect to a claim for home health serv-
ices, extended care services, or post-hospital extended care services
submitted by a provider to such agency or organization that is
denied, such agency or organization—

“(1) furnish the provider and the individual with respect to
whom the claim is made with a written explanation of the
derczlial and of the statutory or regulatory basis for the denial;
an

“(2) promptly notify such individual and the provider of dis-
position of such reconsideration.”.

(b) PERFORMANCE STANDARDS FOR FiscaL INTERMEDIARIES AND
CARRIERS.—Section 1816(f) of such Act (42 US.C. 1395h(f) is
amended by adding at the end the following: “Such standards and
criteria shall include with respect to claims for services furnished
under this part by any provider of services other than a hospital
whether such agency or organization is able to process 75 percent of
reconsiderations within 60 days (except in the case of the fiscal year
1989, 66 percent of reconsiderations) and 90 percent of reconsider-
ations within 90 days and the extent to which its determinations
are reversed on appeal.”.

(c¢) EFFECTIVE DATE.—

(1fA) The amendment made by subsection (a) shall apply
with respect to claims received on or after January 1, 1988.

(B) The amendment made by subsection (b) shall apply with
respect to claims filed on or after October 1, 1988.

(2) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
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1816 and contracts under section 1842 of the Social Security
Act, and regulations, to such extent as may be necessary to im-
plement the amendments made by subsections (a) and (b) on a
timely basts.
SEC. 4033. PERMITTING DISABLED INDIVIDUALS TO RENEW ENTITLEMENT
TO MEDICARE AFTER GAINFUL EMPLOYMENT WITHOUT 4 2-
YEAR WAITING PERIOD.

(a) IN GENERAL.—

(1) Section 226(f) of the Social Security Act (42 U.S.C. 426(0)
is amended by inserting before the period at the end the follow-
ing: “, unless the physical or mental impairment which is the
basis for disability is the same as (or directly related to) the
physical or mental impairment which served as the basis for
disability in such previous period”.

(2(A) The amendment made by subsection (a) shall apply to
months beginning after the end of the 60-day period beginning
on the date of enactment of this Act.

(B) The amendment made by subsection (a) shall not apply so
as to include (for the purposes described in section 226(f) of the
Social Security Act) monthly benefits paid for any month in a
previous pertod (described in that section) that terminated
before the end of the 60-day period described in paragraph (1).

SEC. 4034. APPLICATION OF SECONDARY PAYER PROVISIONS TO GOVERN-
MENTAL ENTITIES.

(a) IN GENERAL.—Section 1862(b)(4)BX1) of the Social Security Act
(42 US.C. 1395y(®)4)B)1)), as added by the amendment made by
section 9319(a) of the Omnibus Budget Reconciliation Act of 1986, is
amended by striking ‘“section 5000(b) of the Internal Revenue Code
of 1986” and inserting “subsection (b) of section 5000 of the Internal
Revenue Code of 1986 without regard to subsection (d) of such sec-
tion”.

(b) ErrEcTIVE DATE.—The amendment made by subsection (a)
shall be effective as if included in the enactment of section 9319(a)
of the Omnibus Budget Reconciliation Act of 1986.

SEC. 4035. PUBLICATION AND NOTIFICATION OF POLICIES.
(a) REQUIRING PuUBLICATION OF INTERMEDIARY AND CARRIER
BupGET METHODOLOGY.— )

(1) Section 1816(c)1) of the Social Security Act (42 US.C.
1395h(c)1) is amended by adding at the end the following sen-
tence: “The Secretary shall cause to have published in the Fed-
eral Register, by not later than September 1 before each fiscal
year, data, standards, and methodology to be used to establish
budgets for fiscal intermediaries under this section for that
fiscal year, and shall cause to be published in the Federal Reg-
ister for public comment, at least 90 days before such data,
standards, and methodology abre pui)ihshed, the data, standards,
and methodology proposed to be used.”’ _

(9) Section ]ggég(c)%) of such Act (42 US.C. 13:95%(0)(1)) is
amended by adding at the end the following sentence: The Sec-
retary shall cause to have published in the Federal Register, by
not later than September 1 before each ﬁscql year, data, stand-
ards, and methodology to be used to establish budgets for carri-
ers under this section for that fiscal year, and shall cause to be



82

published in the Federal Register for public comment, at least
90 days before such data, standards, and methodology are pub-
lished, the data, standards, and methodology proposed to be
used.”.

(8) The amendments made by this section shall take effect on
the date of the enactment of this Act and shall apply to budgets
for fiscal years beginning with fiscal year 1989.

(b) PUBLICATION AS REGULATIONS OF SIGNIFICANT POLICIES.—Sec-
tion 1871(a) of such Act (42 U.S.C. 1395hh(a)) is amended—

(1) by inserting “(1)” after “(a)’; and
(2) by adding at the end the following new paragraph:

“9) No rule, requirement, or other statement of policy (other than
a national coverage determination) that establishes or changes a
substantive legal standard governing the scope of benefits, the pay-
ment for services, or the eligibility of individuals, entities, or organi-
zations to furnish or receive services or benefits under this title
shall take effect unless it is promulgated by the Secretary by regula-
tion under paragraph (1).”

(¢) MISCELLANEOUS PUBLICATION AND INFORMATION AcCCESS PRro-
visions.—Section 1871 of such Act (42 U.S.C. 1395hh) is amended
by adding at the end the following new subsection:

“cX1) The Secretary shall publish in the Federal Register, not
less frequently than every 3 months, a list of all manual instruc-
tions, interpretative rules, statements of policy, and guidelines of
general applicability which—

“(A) are promulgated to carry out this title, but
“‘B) are not published pursuant to subsection (a)1) and have
not been previously published in a list under this subsection.

“02) Effective June 1, 1988, each fiscal intermediary and carrier
administering claims for extended care, post-hospital extended care,
home health care, and durable medical equipment benefits under
this title shall make available to the public all interpretative mate-
rials, guidelines, and clarifications of policies which relate to pay-
ments for such benefits.

“(3) The Secretary shall to the extent feasible make such changes
in automated data collection and retrieval by the Secretary and
fiscal intermediaries with agreements under section 1816 as are nec-
essary to make easily accessible for the Secretary and other appro-
priate parties a data base which fairly and accurately reflects the
provision of extended care, post-hospital extended care and home
health care benefits pursuant to this title, including such categories
as benefit denials, results of appeals, and other relevant factors, and
selectable by such categories and by fiscal intermediary, service pro-
vider, and region.”.

SEC. 4036. END-STAGE RENAL DISEASE AMENDMENTS.
(a) IMPLEMENTATION OF PRIMARY PAYER REQUIREMENTS FOR END-
STAGE RENAL DISEASE PROGRAM.—

(1) Section 1862(b)(2)(A) of the Social Security Act (42 U.S.C.
1395y(b)(2)(A)) is amended by striking “(ii)” and all that follows
through “under this title” and inserting ‘(ii) can reasonably be
expected to be made under such a plan”.
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(2) The amendment made by paragraph (1) shall apply with
respect to items and services furnished on or after 30 days after
the date of the enactment of this Act.

(b) LimMrtatioNn oF Minimusm UTILIZATION RATE REQUIREMENT
FOR END-STAGE RENAL DISEASE TRANSPLANTATIONS.—The last sen-
tence of section 1881(bX1) of such Act (42 US.C. 1395rr(b)1l) is
amended by striking “covered procedures and for self-dialysis train-
ing programs’”’ and inserting “transplantations”.

(¢) ExTENSION OF DEADLINE FOR EStABLISHING PROTOCOLS ON
Rreuse oF DiALysis FILTERS AND OTHER Diarysis SuppPLIES As It
RELATES TO THE REUSE OF BLOODLINES.—

(1)A) Section 9335(k)N2) of the Omnibus Budget Reconcilia-
tion Act of 1986 is amended by inserting ‘“(or July 1, 1988, with
respect to protocols that relate to the reuse of bloodlines)” after
“October 1, 1987,

(B) The amendment made by subparagraph (A) shall be effec-
tive as if included in the enactment of section 9335(k)X2) of the
Omnibus Budget Reconciliation Act of 1986.

(2) Section 1881(f(7XB) of the Social Security Act (42 U.S.C.
1395rr(F(7X(B)) is amended by inserting “(or July 1, 1988, with
respect to protocols that relate to the reuse of bloodlines)” after
“January 1, 1988

(d) StupIES OF END-STAGE RENAL DISEASE PROGRAM.—

(1) The Secretary of Health and Human Services (in this sub-
section referred to as the “Secretary”) shall arrange for a study
of the end-stage renal disease program within the medicare pro-
gram.

(2) Among other items, the study shall address—

(A) access to treatment by both individuals eligible for
medicare benefits and those not eligible for such benefits;

(B) the quality of care provided to end-stage renal disease
beneficiaries, as measured by clinical indicators, functional
status of patients, and patient satisfaction;

(C) the effect of reimbursement on quality of treatment;

(D) major epidemiological and demographic changes in
the end-stage renal disease population that may affect
access to treatment, the quality of care, or the resource re-
quirements of the program; and

(E) the adequacy of existing data systems to monitor
these matters on a continuing basis.

(3) The Secretary shall submit to Congress, not later than §
years after the date of the enactment of this Act, a report on the
study.

(4)yThe Secretary shall request the National Academy of Sci-
ences, acting through the Institute of Medicine, to submit an
application to conduct the study described in this section. If the
Academy submits an acceptable application, the Secretary shall
enter into an appropriate arrangement with the Academy for
the conduct of the study. If the Academy does not submit an ac-
ceptable application to conduct the study, the Secretary may re-
quest one or more appropriate nonprofit private entities to
submit an application to conduct the study and may enter into
an appropriate arrangement for the conduct of the study by the
entity which submits the best acceptable application.
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(5) Section 1881 of the Social Security Act (42 U.S.C. 1395rr)
is amended— .
(A) in subsection (cX2XF), by striking “and subsection
®’,
g)(B) by striking the last sentence of subsection (c)(6),

(C) by striking subsection (g), and '

(D) by redesignating subsection (h), as added by section 20
of the Medicare and Medicaid Patient and Program Protec-
tion Act of 1987 (Public Law 100-93), as subsection (g).

SEC. 4037. MEDICARE HEARINGS AND APPEALS.

(a) MAINTAINING CURRENT SYSTEM FOR HEARINGS AND AP-
PEALS.—Any hearing conducted under section 1869(b)(1) of the
Social Security Act prior to the earliest of the date on which the
Secretary of Health and Human Services submits the report re-
quired to be submitted by the Secretary under subsection (b)1) or
September 1 shall be conducted by Administrative Law Judges of
the Office of Hearings and Appeals of the Social Security Adminis-
tration in the same manner as are hearings conducted under section
205(b)(1) of such Act.

(b) StuDpY AND REPORT ON USE OF TELEPHONE HEARINGS.—

(1) The Secretary of Health and Human Services and the
Comptroller General of the United States shall each conduct a
study on holding hearings under section 1869(b)(1) of the Social
Security Act by telephone and shall each report the results of
tZe study not later than 6 months after the date of enactment of
this Act.

(2) The studies under paragraph (1) shall focus on whether
telephone hearings allow for a full and fair evidentiary hear-
ing, in general, or with respect to any particular category of
claims and shall examine the possible improvements to the
hearing process (such as cost-effectiveness, convenience to the
claimant, and reduction in time under the process) resulting
from the use of such hearings as compared to the adoption of
other changes to the process (such as expansions in staff and re-
sources).

SEC. 4038. RURAL HEALTH MEDICAL EDUCATION DEMONSTRATION
PROJECT.

(a) IN GENERAL.—The Secretary of Health and Human Services
(in this section referred to as the “Secretary’) shall enter into agree-
ments with four sponsoring hospitals submitting applications under
this subsection to conduct demonstration projects to assist resident
physicians in developing field clinical experience in rural areas.

(b) NATURE oF ProJecT.—Under a demonstration project conduct-
ed under subsection (a) a sponsoring hospital entering into an
agreement with the Secretary under such subsection shall enter into
arrangements with a small rural hospital to provide to such rural
hospital, for a period of one to three months of training, physicians
(in such number as the agreement under subsection (a) may provide)
who have completed one year of residency training.

(c) SELEcTION.—In selecting from among applications submitted
under subsection (a), the Secretary shall ensure that four small
rural hospitals located in different counties participate in the dem-
onstration project and that—
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(1) two of such hospitals are located in rural counties of more
than 2,700 square miles (one of which is east of the Mississippi
River and one of which is west of such river); and

(2) two of such hospitals are located in rural counties with (as
determined by the Secretary) a severe shortage of physicians
(one of which is east of the Mississippi River and one of which
is west of such river).

(d) CLARIFICATION OF PAYMENT.—For purposes of section 1886 of
the Social Security Act—

(1) with respect to subsection (dX5)B) of such section, any resi-
dent physician participating in the project under subsection (a)
for any part of a year shall be treated as if he or she were work-
ing at the appropriate sponsoring hospital with an agreement
under subsection (a) on September 1 of such year (and shall not
be treated as if working at the small rural hospital); and

(2) with respect to subsection (h) of such section, the payment
amount permitted under such subsection for a sponsoring hospi-
tal with an agreement under subsection (a) shall be increased
(for the duration of the project only) by an amount equal to the
amount of any direct graduate medical education costs (as de-
fined in paragraph (9) of such subsection (h)) incurred by such
hospital in supervising the education and training activities
under a project under subsection (a).

(e) DUrRaTION OF ProJeEcT.—Each demonstration project under
subsection (a) shall be commenced not later than six months after
the date of enactment of this Act and shall be conducted for a
period of three years.

(f) DEFINITION.—In this section, the term ‘‘sponsoring hospital”
means a hospital that receives payments under sections 1886(d)5)(B)
and 1886(h) of the Social Security Act.

SEC. 1039. MISCELLANEOUS AND TECHNICAL PROVISIONS.

(a) CLARIFICATION OF CRIMINAL PENALTIES FOR WILLFUL MISREP-
RESENTATIONS.—Subsection (c) of section 1128B of the Social
Security Act (42 U.S.C. 1820a-7b)), as redesignated by section 4d) of
the Medicare and Medicaid Patient and Program Protection Act of
1987 (Public Law 100-93), is amended— _

(1) by striking “institution or facility” each place it appears
and inserting “institution, facility, or entity”, and

(2) by inserting ‘(including an eligible organization under sec-
tion 1876(b)” after “other entity’.

(b) PODIATRISTS.— _

(1) Section 1861(r)X3) of the Social Security Act (42 US.C.
1395x(rX3)) is amended— _ o .

(A) by striking “subsection (s) of this section and insert-
ing “subsections (k), (m), (pX1), and (s) of this section and
sections 1814(a), 1832a)2)F)ii), and 1 85’5z ' and

(B) by striking “: and for the purposes” and all that fo,l,-
lows through “which he is legally authorized to perform”.

(2) Section 1861(b)(6) of such Act (42 U.S.C. 1395x(b)6)) is
amended by striking “Council on Podiatry Education of the
American Podiatry Association” and inserting “Council on Po-
diatric Medical Education of the American Podiatric Medical

Association”.
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(¢c) RECOVERY OF PAYMENTS FOR CERTAIN PACEMAKER DEVICES.—
(1) Section 1862(h) of such Act (42 U.S.C. 1395y(h)) is amend-

ed—

(A) in paragraph (1)B), by striking “law,” and inserting
“law (and any amount paid to a provider under any such
warranty),”: ) )

(B) in paragraph (1)(D), by striking ‘(3),” and inserting
“%), in determining the amount subject to repayment under
paragraph (2)C),”;

(C) in paragraph (2)—

(i) by striking “and” at the end of subparagraph (A),

(ii) by striking the period at the end of subparagraph
(B) and inserting , and”, and

(iii) by adding at the end the following new subpara-
graph:

“C) to make repayment to the Secretary of amounts paid
under this title to the provider with respect to any cardiac pace-
maker device or lead which has been replaced by the manufac-
turer, or for which the manufacturer has made Jpayment to the
provider, under an express or implied warranty.’; and

(D) in paragraph (4(B)—
(i) by striking “or has” and inserting *, has’, and
(ii) by striking ‘“(2XB),” and inserting ‘“(2)(B), or has
failed to make repayment to the Secretary as required
under paragraph (2)C),”.
(2) The amendments made by paragraph (1) shall become ef-

fective on January 1, 1988.

(d) ExTEND AND CLARIFY PROHIBITION ON COST SAVINGS POLICIES
BEFORE BEGINNING OF Fiscar YEar.—Notwithstanding any other
provision of law, except as required to implement specific provisions
required under statute, the Secretary of Health and Human Services
is not authorized to issue in final form, after the date of the enact-
ment of this Act and before October 15, 1988, any regulation, in-
struction, or other policy which is estimated by the Secretary to
result in a net reduction in expenditures under title XVIII of the
Social Security Act in fiscal year 1989 of more than $50,000,000.

(e) MORATORIUM ON PRIOR AUTHORIZATION FOR Homre HEALTH
AND PosT-HospitTAL EXTENDED CARE SERVICES.—The Secretary of
Health and Human Services shall not implement any voluntary or
mandatory program of prior authorization for home health services,
extended care seruvices, or post-hospital extended care services under
part A or B of title XVIII of the Social Security Act at any time
prior to six months after the date on which the Congress receives the
report required under section 9305(k)}) of the Omnibus Budget Rec-
onciliation Act of 1986.

() DELAY IN PUBLISHING REGULATIONS WITH RESPECT TO DEEM-
ING THE STATUS OF ENTITIES.—The Secretary of Health and Human
Services (in this subsection referred to as the “Secretary’) shall not
deem any entity to be a provider of services (as defined in section
186’]11(112) of the Social Security Act) for purposes of title XVIII of
suc ct—

(1) on any date prior to 6 months after the date on which the

Secretary has published a proposed rule with respect to the

deeming of the entity, and
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(2) until the Secretary publishes a final rule with respect to
the deeming of the entity.

(8) Use oF INTERIM FINAL REGULATIONS.—The Secretary of
Health and Human Services shall issue such regulations (on an in-
terim or other basis) as may be necessary to implement this subtitle
and the amendments made by this subtitle.

PART 3—RELATING TO PART B

Subpart A—Provisions Relating to Payments for
Physicians’ Services

SEC. 4041. FREEZE IN PAYMENTS FOR PHYSICIANS' SERVICES: EXTENSION
OF SEQUESTER ORDER.

(@) THREE-MONTH FREEZE ON INCREASES IN PHYSICIAN Pay-
MENTS.—

(1) IN GENERAL.—Section 1842 of the Social Security Act (42
US.C. 1395u) is amended—

(A) in subsection (b)(4)—

(i) in subparagraph (A), by redesignating clause (v) as
clause (vi) and by inserting after clause (iv) the follow-
ing new clause:

“(v) In determining the prevailing charge levels under the third
and fourth sentences of paragraph (3) for physicians’ services fur-
nished during the 3-month period beginning January 1, 1988, the
Secretary shall not set any level higher than the same level as was
set for the 12-month period beginning January 1, 1987.”, and

(it) in subparagraph (B), by adding at the end the
following new clause:

“Giit) In determining the reasonable charge under paragraph (3)
for physicians’ services furnished during the 3-month period begin-
ning January 1, 1988, the customary charges shall be the same cus-
tomary charges as were recognized under this section for the 12-
month period beginning January 1, 1987.”; and

(B) in subsection GXI)XC), by adding at the end thereof the
following new clause:

“(vii) Notwithstanding any other provision of this subparagraph,
the maximum allowable actual charge for a particular physicians’
service furnished by a nonparticipating physician to individuals en-
rolled under this part during the 3-month period beginning on Jan-
uary 1, 1988, shall be the amount determined under this subpara-
graph for 1987. The maximum allowable actual charge for any such
service otherwise determined under this subparagraph for 1988
shall take effect on April 1, 1988.”. .

(2) EXTENSION OF PHYSICIAN PARTICIPATION AGREEMENTS AND
RELATED PROVISIONS.—Notwithstanding any other provision of
law—

(A) subject to the last sentence of this paragraph, each
agreement with a participating physician in effect on De-
cember 31, 1987, under section 1842(h)1) of the Social Set;u-
rity Act shall remain in effect for the three-month period
beginning on January 1, 1988;
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(B) the effective period for agreements under such section
entered into for 1988 shall be the nine-month period begin-
ning on April 1, 1988, and the Secretary s/_zall provzde an
opportunity for physicians to enroll as participating physi-
cians prior to April 1, 1988;

(C) instead of publishing, under section 1842(h)(}) of the
Social Security Act at the beginning of 1988, directories of
participating physicians for 1988, the Secretary shall pro-
vide for such publication, at the beginning of the 9-month
period beginning on April 1, 1988, of such directories of
participating physicians for such period; and

(D) instead of providing to nonparticipating physicians,
under section 1842(b)3XG) of the Social Security Act at the
beginning of 1988, a list of maximum allowable actual
charges for 1988, the Secretary shall provide, at the begin-
ning of the 9-month period beginning on April 1, 1988, to
such physicians such a list for such 9-month period.

An agreement with a participating physician in effect on De-
cember 31, 1987, under section 1842(h)1) of the Social Security
Act shall not remain in effect for the peritod described in sub-
paragraph (A) if the participating physician requests on or
before December 31, 1987, that the agreement be terminated.

(3XA) Section 1842 of the Social Security Act (42 US.C.
1395u) 1s amended—

(1) in subsection (bX2), by adding at the end the following:
“In establishing such standards and criteria, the Secretary
shall provide a system to measure a carrier’s performance
of responsibilities described in paragraph (3)(H) and subsec-
tion (h).” and

(it) in subsection (cX1), by inserting ‘“(A)” after “(c)1)”
and by adding at the end the following new subparagraph:

“(B) Of the amounts appropriated for administrative activities to
carry out this part, the Secretary shall provide payments, totaling 1
percent of the total payments to carriers for claims processing in any
fiscal year, to carriers under this section, to reward carriers for their
success in increasing the proportion of physicians in the carrier’s
service area who are participating physicians or in increasing the
proportion of total payments for physicians’ services which are pay-
ments for such services rendered by participating physicians.”.

(B) Section 9332(a) of the Omnibus Budget Reconciliation Act
of 1986 is amended—

(i) by striking paragraphs (2) and (3),

(i) in paragraph (4)XB), by striking “under paragraph (2)”
and inserting ‘“‘under the last sentence of section 1842(b)2)
of the Social Security Act”, and

(iii) in paragraph (4)(C)—

() by striking “under paragraph (3)” and insertin
“under section 1842(cX1)(B) of the Social Security Act’,

(1) by striking “April”’ and inserting “July’, and

(II) by striking “at the end of 1987 and inserting
“before April 1, 1988”.

(b) ExTENSION oF REDpUCTION UNDER SEQUESTER ORDER.—Not-
withstanding any other provision of law (including any other provi-
sion of this Act), the reductions in the amount of payments required
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under title XVIII of the Social Security Act made by the final se-
quester order issued by the President on November 20, 1987, pursu-
ant to section 252(b) of the Balanced Budgelt Emergency Deficit Con-
trol Act of 1985 shall continue to be effective (as provided by sec-
tions 252a)4XB) and 256(d)(2) of such Act) through March 31, 1988,
wlt;LL tr‘et.;pect to payments for physicians’ services under part B of
such title.

SEC. 4042. GENERAL UPDATE IN PAYMENTS FOR PHYSICIANS’ SERVICES.

(a) INCREASE IN MEI ror 1988 AND 1989.—Section 1842(b)4) of
the Social Security Act (42 U.S.C. 1395u(b)})) is amended by adding
at the end the following new subparagraph:

“F)i) For purposes of this part for physicians’ services furnished
in 1987, the percentage increase in the MEI is 3.2 percent.

“it) For purposes of this part for physicians’ services furnished in
1988, on or after April 1, the percentage increase in the MEI is—

“I) 3.6 percent for primary care services (as defined in sub-
paragraph (E)(iii), and

“(ID) 1 percent for other physicians’ services.

“(i1i) For purposes of this part for physicians’ services furnished
in 1989, the percentage increase in the MEI is—

“(I) 3.0 percent for primary care services; and

“II) 1 percent for other physician’s seruvices.”.

(b) PriMaRY CARE SERVICES DEFINED.—Section 1842(bJ4NE) of
such Act (42 U.S.C. 1395u(b)}4)E)) is amended by adding at the end
thereof the following new clause:

“4ii) The term ‘primary care services’ means physicians’ serv-
ices which constitute office medical services, emergency depart-
ment services, home medical services, skilled nursing, interme-
diate care, and long-term care medical services, or nursing
home, boarding home, domiciliary, or custodial care medical
services.”.

(c) PARTICIPATING PHYSICIAN DIFFERENTIAL.—Section
1542(1))(4)(A)(iv) of such Act (42 U.S.C. 1395u(b)})(A)iv) is amend-
e —

(1) by striking “96 percent” and inserting “applicable per-
cent”, and

(2) by adding at the end the following: “In the previous sen-
tence, the term ‘applicable percent’ means for services furnished
(D on or after January 1, 1987, and before April 1, 1988, 96 per-
cent, (II) on or after April 1, 1988, and before January 1, 1988,
95.5 percent, and (III) on or after January 1, 1989, 95 percent.”.

SEC. 2043. INCENTIVE PAYMENTS FOR PHYSICIANS’ SERVICES FURNISHED
IN UNDERSERVED AREAS.

(a) IN GENERAL.—Section 1833 of the Social Security Act 42
US.C. 13951) is amended by adding at the end the following new
subsection: o

“tm) In the case of physicians’ services furnished to an individ-
ual, who is covered under the insurance program established by this
part and who incurs expenses for such services, in an area that is
designated (under section 33%a)1)A) of the Public Health_Servlcg
Act) as a class 1 or class 2 health manpower shortage area, in addi-
tion to the amount otherwise paid under this part, there also shall
be paid to the physician (or to an employer or facility in the cases
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described in clause (A) of section 1842(b)(6)) (on a monthly or quar-
terly basis) from the Federal Supplementary Medical Insurance
Trust Fund an amount equal to 5 percent of the payment amount
for the service under this part.”.

(b) Stupy.—The Secretary of Health and Human Services shall
study and report to Congress, by not later than January 1, 1990, on
the feasibility of making additional payments described in section
1833(m) of the Social Security Act with respect to physician services
which are performed in health manpower shortage areas located in
urban areas.

(¢) ErrecTIVE DATE.—The amendments made by this subsection
(a) shall apply with respect to services furnished in a rural area (as
defined in section 1886(d)2)(D) of the Social Security Act)) on or
after January 1, 1989, and to other services furnished on or after
January 1, 1991.

SEC. 4044. ADJUSTMENT IN PREVAILING CHARGE LEVEL FOR PRIMARY
CARE SERVICES.

(a) INCREASE IN PREVAILING CHARGES FOR PRIMARY CARE SERV-
ICES.—Section 1842(b)4NA) of the Social Security Act (42 U.S.C.
1395ub)4)XA)), as amended by section 4041(a)1) of this subtitle, is
further amended by redesignating clause (vi) as clause (vii) and by
inserting after clause (v) the following new clause:

“(vi) Before each year (beginning with 1989), the Secretary shall
establish a prevailing charge floor for primary care services (as de-
fined in subparagraph (E)iii)) equal to 50 percent of the average of
the prevailing charge levels (determined, for participating physt-
cians under the third and fourth sentences of paragraph (3) and
under paragraph (4), without regard to this clause and without
regard to physician specialty) for such service for all localities in the
United States (weighted by the relative frequency of the service in
each locality) for the year.”.

(b) EFFecTIVE DATE.—The amendments made by subsection (a)
shall apply to payment for physicians’ services furnished on or after
January 1, 1989.

SEC. 4045. REDUCTION IN PREVAILING CHARGE LEVEL FOR OVERPRICED
PROCEDURES.

(@) IN GENERAL.—Paragraph (10) of section 1842(b) of the Social
Security Act (42 U.S.C. 1395u(b)) is amended to read as follows:

“(10)A)G@) In determining the reasonable charge under paragraph
(3) for procedures described in subparagraph (C) and performed
during the 9-month period beginning on April 1, 1938, the prevail-
ing charge for such procedure for participating and nonparticipat-
ing physicians shall be the prevailing charge otherwise recognized
for such procedure for 1987—

“(D) subject to clause (iii), reduced by 2.0 percent, and

“dD further reduced by the applicable percentage specified in
clause (ii).

_ “(ii) For purposes of clause (i), the applicable percentage specified
in this clause is—

“D) 15 percent, in the case of a prevailing charge otherwise
recognized (without regard to this paragraph and determined
without regard to physician specialty) that is at least 150 per-
cent of the weighted national average (as determined by the Sec-



91

retary) of such prevailing charges for such procedure for all lo-
calities in the United States for 1987;

“ID) 0 percent, in the case of a prevailing charge that does
not exceed 85 percent of such weighted national average; and

“ID in the case of any other prevailing charge, a percent de-
termined on the basis of a straight-line sliding scale, equal to
%3 of a percentage point for each percent by which the prevail-
ing charge exceeds 85 percent of such weighted national aver-
age.

“Git) In no case shall the reduction under clause (i) for a proce-
dure result in a prevailing charge in a locality for 1988 which is
less than 85 percent of the Secretary’s estimate of the weighted na-
tional average of such prevailing charges for such procedure for all
localities in the United States for 1987 (based upon the best avail-
able data and determined without regard to physician specialty)
after making the reduction described in clause ()II).

“(B) The procedures described in this subparagraph are as fol-

lows: bronchoscopy, carpal tunnel repair, cataract surgery, coronary
artery bypass surgery, diagnostic and/or therapeutic dilation and
curettage, knee arthroscopy, knee arthroplasty, pacemaker implanta-
tion surgery, total hip replacement, suprapubic prostatectomy, trans-
urethral resection of the prostate, and upper gastrointestinal endos-
copy.
“C) In the case of a reduction in the reasonable charge for a phy-
sicians’ service under subparagraph (A), if a nonparticipating physi-
cian furnishes the service to an individual entitled to benefits under
this part, after the effective date of such reduction, the physician’s
actual charge is subject to a limit under subsection GN1)X(D).

““D) There shall be no administrative or judicial review section
1869 or otherwise of any determination under subparagraph (A) or
under paragraph (11)(B)(ii).”.

(b) MopIFicaTION OF GEOGRAPHIC INDEX.—Section 1845(e)(4XA)1)
of such Act (42 U.S.C. 1395w-1(e)4)(A)i)) is amended by inserting
“and costs of living” after “costs of practice’.

(¢c) CoNSOLIDATED CHARGE LIMITATION PROVISIONS.—

(1) PENALTIES FOR EXCESS CHARGES.—Section 1842 of such Act
is further amended—
(A) in subsection (b)11XC)— o
(i) in clause (i), by striking “(subject to clause (iv))
and all that follows through the end and inserting the
following: “ the physician’s actual charge is subject to
a limit under subsection GH1(D).”; ,
(ii) in clause (i), by striking ‘()" after “(C)"; and
(iii) by striking clauses (i) through (iv); and _
(B) in subsection ()(1), by adding at the end the following
new subparagraph: - . _

“D)i) If an action described in clause (ii) .resultg in a reduction
in a reasonable charge for a physicians’ service or item and a non-
participating physician furnishes the service or item to an individ-
ual entitled to benefits under this part after the effective date of
such action, the physician may not charge the individual more than
125 percent of the reduced payment allowance (as defined in clause
(iii)) plus (for services or items furnished durzng the ZQ;monl.fh
period (or 9-month period in the case of an action described in
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clause (ii)XII)) beginning on the effective date of the action) % of the
amount by which the physician’s maximum allowable actual charge
for the service or item for the previous 12-month period exceeds such
125 percent level.

“(ii) The first sentence of clause (i) shall apply to— .

“I) an adjustment under subsection (b)X8)B) (relating to in-
herent reasonableness),

“TII) a reduction under subsection (b)(10)XA) (relating to cer-
tain overpriced procedures),

“III) a reduction under subsection (b)11)(B) (relating to cer-
tain cataract procedures), and

“IV) an adjustment under section 1833(I(3)XB) (relating to
physician supervision of certified registered nurse anesthetists).

“qii) In clause (i), the term ‘reduced payment allowance’ means,
with respect to an action—

“I) under subsection (b)8)B), the inherently reasonable
charge established under subsection (b)X8); or

“I) under subsection (bX10XA) or (b)11)(B) or under section
1833(%3XB), the prevailing charge for the service after the
action.

“iv) If a physician knowingly and willfully imposes a charge in
violation of clause (i) (whether or not such charge violates subpara-
graph (B)), the Secretary may apply sanctions against such physi-
cian in accordance with paragraph (2).

“(v) Clause (i) shall not apply to items and services furnished
after the earlier of (I) December 31, 1990, or (II) one-year after the
date the Secretary reports to Congress, under section 1845(e)(3), on
the development of the relative value scale under section 1845.”.

(2) CONFORMING AMENDMENTS.—(A) Section 1833(1)(6) of such
Act (42 US.C. 13951(1)(6)) is amended—

(i) in subparagraph (A), by striking ‘‘(subject to subpara-
graph (D) and all that follows through the end and in-
serting the following: “after the effective date of the reduc-
tion, the physician’s actual charge is subject to a limit
under section 1842G)X1)XD).":

(ii) in subparagraph (A), by striking “(A)” after ‘(6)”: and

(tit) by striking subparagraphs (B) through (D).

(B) Section 1842()11XB)i) of such Act (42 US.C.
1395ub)(11)B)G) is amended by striking ‘“and shall be further
reduced” and all that follows through “1988”.

(C) Section 9334(b)(2) of the Omnibus Budget Reconciliation
Act of 1986 is amended by striking “1842(b)10)” and inserting
“1842G)1XD)”".

(d) EFFECTIVE DATE.—The amendments made by this section
shall apply to items and services furnished on or after April 1, 1988,
except the amendment made by subsection (c)2XB) shall apply to
services furnished on or after January 1, 1988.

SEC. 4046. LIMITS ON PAYMENT FOR OPHTHALMIC ULTRASOUND.

(@) IN GENERAL.—Section 1842 of the Social Security Act (42
US.C. 1395u), as previously amended by this subpart is amended—
(1) in subsection (b)(11)—
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(A) in subparagraph (C), as redesignated under section
4045 1A of this title, by inserting “or (C)” after “sub-
paragraph (B)’:

(B) by redesignating subparagraph (C) as subparagraph
(D); and

(C) by inserting after subparagraph (B) the following new
subparagraph:

“CC) The prevailing charge level determined with respect to A-
mode ophthalmic ultrasound procedures may not exceed 5 percent of
the prevailing charge level established with respect to extracapsular
cataract removal with lens implantation.” and

(2) in subparagraph (D) of subsection (j)(1), as added by sec-
tion 4045(cX1)B) of this subtitle—

(A) in clause (ii), by striking “and” at the end of sub-
clause (III), by redesignating subclause (IV) as subclause (V)
and by inserting before such subclause the following new
subclause:

“aV) a prevailing charge limit is established under subsec-
tion (b)X11)C)i), and’’: and

(B) in clause (itiXII), by striking “or (b)(11)B)” and insert-
ing “ (bX11)(B), or (DY11YC)V)".

(b) EFFecTIVE DATE.—The amendments made by subsection (a)
shall apply to services furnished on or after April 1, 1988.

SEC. 4047. CUSTOMARY CHARGES FOR PRIMARY CARE SERVICES OF NEW
PHYSICIANS.

(a) IN GENERAL.—Section 1842(b)(}) of the Social Security Act, as
amended by section 4042(a), is further amended by adding at the
end thereof the following new subparagraph:

““G) In determining the customary charges for physicians’ services
(other primary care services and other than services furnished in a
rural area (as defined in section 1886(d)(2XD)) that is designated,
under section 332%(a)X1)XA) of the Public Health Service Act, as a
health manpower shortage area) for which adequate actual charge
data are not available because a physician has not yet been in prac-
tice for a sufficient period of time, the Secretary shall set a custom-
ary charge at a level no higher than 80 percent of the prevailing
charge (as determined under the third and fourth sentences of para-
graph (3) and under paragraph (4)) for a service.”. . ’

(b) ErrecTIVE DATE.—The amendment made by subsection (a)
shall apply to physicians who first furnish services to medicare
beneficiaries after April 1, 1988.

SEC. 4048. PAYMENT FOR PHYSICIAN ANESTHESIA SERVICES.

(a) IN GENERAL.—Section 1842(b) of the Social Security Act (42
US.C. 1395u(b) is further amended by adding at the end the follow-
ing new paragraph:

“(14XA) In determining the reasonable charge under paragraph (3)
of a physician for medical direction of two or more nurse anesthe-
tists performing, on or after April 1, 1988, and before January I,
1991, anesthesia services in whole or in part concurrently, the
number of base units which may be recognized with respect to such
medical direction for each concurrent procedure (other than cataract
surgery or an iridectomy) shall be reduced by—
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“(i) 10 percent, in the case of medical direction of 2 nurse an-
esthetists concurrently, ] _ .

“1) 25 percent, in the case of medical direction of 3 nurse an-
esthetists concurrently, and _ _ '

“(iii) 40 percent, in the case of medical direction of 4 nurse
anesthetists concurrently.

“B) In determining the reasonable charge under paragraph (3) of
a physician for medical direction of two or more nurse anesthetists
performing, on or after January 1, 1989, and before January 1, 1991,
anesthesia services in whole or in part concurrently, the number of
base units which may be recognized with respect to such medical di-
rection for each concurrent cataract surgery or iridectomy procedure
shall be reduced by 10 percent.

“C) The Secretary shall require claims for physicians’ services for
medical direction of nurse anesthetists during the periods in which
the provisions of subparagraé)h (A) or (B) apply to indicate the
number of such anesthetists being medically directed concurrently
at any time during the procedure, the name of each nurse anesthe-
tist being directed, and the type of procedure for which the services
are provided.”.

(b) DEVELOPMENT OF UNIFORM RELATIVE VALUE GUIDE.—The
Secretary of Health and Human Services, in consultation with
groups representing physicians who furnish anesthesia services,
shall establish by regulation a relative value guide for use in all
carrier localities in making payment for physician anesthesia serv-
ices furnished under part B of title X VIII of the Social Security Act
on and after January 1, 1989. Such guide shall be designed so as to
result in expenditures under such title for such services in an
amount that would not exceed the amount of such expenditures
which would otherwise occur.

(c) StuDYy OF PREVAILING CHARGES FOR ANESTHESIA SERVICES.—
The Secretary of Health and Human Services shall conduct a study
of the variations in conversion factors used by carriers under section
1842(b) of the Social Security Act to determine the prevailing charge
for anesthesia services and shall report the results of the study and
make recommendations for appropriate adjustments in such factors
not later than January 1, 1989.

(((ii) GAO Stupies.—(1) The Comptroller General shall conduct a
study—

(A) to determine the average anesthesia times reported for
medicare reimbursement purposes,
(B) to verify those times from patient medical records,
(C) to compare anesthesia times to average surgical times, and
(D) to determine whether the current payments for physician
superuvision of nurse anesthetists are excessive.
The Comptroller General shall report to Congress, by not later than
January 1, 1989, on such study and in the report include recommen-
dc_ztzons regarding the appropriateness of the anesthesia times recog-
nized by medicare for reimbursement purposes and recommenda-
tions regarding adjustments of payments for physician supervision
of nurse anesthetists.

(2) The Comptroller General shall conduct a study on the impact
of the amendment made by subsection (a), and shall report to Con-
gress on the results of such study by April 1, 1990.
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SEC. 4049. FEE SCHEDULES FOR RADIOLOGIST SERVICES.
(@) IN GENERAL.—Part B of title XVIII of the Social Security Act
is amended—

(1) in section 1833(a)1) (42 U.S.C. 1395l(a)(1)), as amended by
section 4062(c)3) of this subtitle by striking “and’ before ‘(I)”,
and by adding at the end the following new clause: “and (J)
with respect to expenses incurred for radiologist services (as de-
fined in section 1834(b)(5)), the amounts paid shall be 80 percent
of the lesser of the actual charge for the services or the amount
provided under the fee schedule established under section
1834(b),”; and

(2) by adding at the end of section 183}, as subsequently in-
serted by section 4062(a) of this subtitle, the following new sub-
section:

“(b) FEE SCHEDULES FOR RADIOLOGIST SERVICES.—

“(1) DEvELOPMENT.—The Secretary shall develop—

“fA) a relative value scale to serve as the basis for the
payment for radiologist services under this part, and

“(B) using such scale and appropriate conversion factors,
fee schedules (on a regional, statewide, or carrier service
area basis) for payment for radiologist services under this
11)art, to be implemented for such services furnished during
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“(2) ConsurTaTion.—In carrying out paragraph (1), the Secre-
tary shall regularly consult closely with the Physician Payment
Review Commission, the American College of Radiology, and
other organizations representing physicians or suppliers who
furnish radiologist services and shall share with them the data
and data analysis being used to make the determinations under
paragraph (1), including data on variations in current medicare
paylments by geographic area, and by service and physician spe-
cialty.

“(3) ConsipERATIONS.—In developing the relative value scale
and fee schedules under paragraph (1), the Secretary—

“CfA) shall take into consideration variations in the cost
of furnishing such services among geographic areas and
among different sites where services are furnished, and

“B) may also take into consideration such other factors
respecting the manner in which physicians in different spe-
cialties furnish such services as may be appropriate to
assure that payment amounts are equitable and designed to
promote effective and efficient provision of radiologist serv-
ices by physicians in the different specialties.

“t4) Savings.—

“lA) BUDGET NEUTRAL FEE SCHEDULES.—The Secretary
shall develop preliminary fee schedules for 1989, which are
designed to result in the same amount of aggregate pay-
ments (net of any insurance and deductibles under section
1835(a)(1)D) and 1833(b) for radiologist services furnished
in 1989 as would have been made if this subsection had not
been enacted. )

“(B) INrTIAL savinGs.—The fee schedules established for
payment purposes under this subsection for services fur-
nished in 1989 shall be 97 percent of the amounts permited
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under this preliminary fee schedules developed under sub-
paragraph (A). . .

“C) SUBSEQUENT UPDATING.—Radiologist services fur-
nished in subsequent years, the fee schedules shall be the
schedules for the previous year updated by the percentage
increase in the MEI (as defined in section 1842(b)4)XE)i1)
for the year.

“C) NONPARTICIPATING PHYSICIANS.—Each fee schedule
so established shall provide that the payment rate recog-
nized for nonparticipating physicians and suppliers is
equal to the appropriate percent (as defined in section
1842(b)4)(A)Gv)) of the payment rate recognized for partici-
pating physicians and suppliers.

“5) LIMITING CHARGES OF NONPARTICIPATING PHYSICIANS.—

““A) In GENERAL.—In the case of radiologist services fur-
nished after January 1, 1989, for which payment is made
under a fee schedule under this subsection, if a nonpartici-
pating physician or supplier furnishes the service to an in-
dividual entitled to benefits under this part, the physician
or supplier may not charge the individual more than the
limiting charge (as defined in subparagraph (B)).

““B) LIMITING CHARGE DEFINED.—In subparagraph (A),
the term ‘limiting charge’ means, with respect to a service
furnished—

“G) in 1989, 125 percent of the amount specified for
the service in the appropriate fee schedule established
under paragraph (1),

“tii) in 1990, 120 percent of the amount specified for
the service in the appropriate fee schedule established
under paragraph (1), and

“tiit) after 1990, 115 percent of the amount specified
for the service in the appropriate fee schedule estab-
lished under paragraph (1).

“C) ENFORCEMENT.—If a physician or supplier knowing-
Iy and willfully imposes a charge in violation of subpara-
graph (A), the Secretary may apply sanctions against such
physician or supplier in accordance with section 1842()2).

“(5) RADIOLOGIST SERVICES DEFINED.—For the purposes of
this subsection, section 1833(a)1)1), and section 1842(h)X1)B)
the term ‘radiologist services’ only includes radiologic services
performed by, or under the direction or supervision of, a physi-
cian—

“(A) who is certified, or eligible to be certified, by the
American Board of Radiology, or

“(B) for whom radiologic services account for at least 50
percent of billings made under this part.”.

(b) DEADLINES AND EFFECTIVE DATE.—

(1) The Secretary of Health and Human Services shall estab-
lish the relative value scale and fee schedules for radiologist
services (under section 1834(b) of the Social Security Act) by not
later than August 1, 1988, and shall report to Congress on the
?;g(eglopment of such fee schedules not later than August I,
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 (2) The amendments made by this section shall apply to serv-
ices performed on or after January 1, 1989, and until such time
as the Secretary of Health and Human Services implements
physician fee schedules based on the relative value scale devel-
oped under section 1845(e) of the Social Security Act.

SEC. 4050. FEE SCHEDULES FOR PHYSICIAN PATHOLOGY SERVICES,

(a) IN GENERAL.—The Secretary of Health and Human Services
shall develop—

(1) a relative value scale to serve as the basis for the payment
for physician pathology services under part B of title XVIII of
the Soctal Security Act,

(2) using such scale and appropriate conversion factors, pro-
posed fee schedules (on a regional, statewide, or carrier service
area basis) for payment for physician pathology services under
such part, that could be implemented for such services fur-
nished during 1990, and

(3) an appropriate index to be applied to updating such fee
schedules annually for physician pathology services furnished
in years after 1990.

(b) ConsurTaTtion.—In carrying out subsection (a), the Secretary
shall regularly consult closely with the Physician Payment Review
Commission, the College of American Pathologists, and other orga-
nizations representing physicians who furnish physician pathology
services and shall share with them the data and data analysis
being used to make the determinations under subsection (a), includ-
ing data on variations in current medicare payments by geographic
area, and by service and physician specialty.

(c) CoNSIDERATION.—In developing the fee schedules under subsec-
tion (a), the Secretary shall take into consideration variations in the
cost of furnishing physician pathology services among geographic
areas.

(d) REporT.—The Secretary shall report, not later than April I,
1989, to the Committees on Energy and Commerce and Ways and
Means of the House of Representatives and the Committee on Fi-
nance of the Senate on the relative value scale, fee schedules, and
the index developed under this section. Such report shall inc: :de
recommendations on how to protect medicare beneficiaries against
excessive charges for physician pathology services above the payment
amounts established by the fee schedules.

SEC. 4051. ELIMINATION OF MARKUP FOR CERTAIN PURCHASED SERVICES.

(@) IN GENERAL.—Section 1842 of the Social Security Act (42
US.C. 1935u) is amended by adding at the end the following new
subsection: _

“m)1) If a physician’s bill or a request for payment for services
billed by a physician includes a charge to a patient for a diagnostic
test described in section 1861(s)(3) (other than a clinical diagnostic
laboratory test) for which payment does not indicate that the billing
physician personally performed or supervised the performance of the
test or that another physician with whom the physician who shares
his practice personally performed or supervised the test, the amount
payable with respect to the test shall be determined as follows:

“CA) If the bill or request for payment indicates that the test
was performed by a supplier, identifies the supplier, and indi-
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cates the amount the supplier charged the billing physician,
payment for the test (less the applicable deductible and coinsur-
ance amounts) shall be the actual acquisition costs (net of any
discounts) or, if lower, the supplier’s reasonable charge to indi-
viduals enrolled under this part for the test.

“(B) If the bill or request for payment (i) does not indicate
who performed the test, or (i) indtqates phat the test was per-
formed by a supplier but does not identify the supplier or in-
clude the amount charged by the supplier, no payment shall be
made under this part. . _

“2) A physician may not bill an individual enrolled under this

art—

d “(A) any amount other than any applicable deductible and
coinsurance for a diagnostic test for which payment is made
pursuant to paragraph (1)(A), or

“CB) any amount for a diagnostic test for which payment may
not be made pursuant to paragraph (1)XB).

“3) If a physician knowingly and willfully in repeated cases bills
one or more individuals in violation of paragraph (2), the Secretary
may apply sanctions against such physician or supplier in accord-
ance with section 1842()(2).”.

(b) ADJUSTMENT IN MEDICARE PREVAILING CHARGES.—

(1) REvIEw.—The Secretary of Health and Human Services
shall review payment levels under part B of title XVIII of the
Social Security Act for diagnostic tests (described in section
1861(s)3) of such Act, but excluding clinical diagnostic labora-
tory tests) which are commonly performed by independent sup-
pliers, sold as a service to physicians, and billed by such physi-
cians, in order to determine the reasonableness of payment
amounts for such tests (and for associated professional services
component of such tests). The Secretary may require physicians
and suppliers to provide such information on the purchase or
sale price (net of any discounts) for such tests as is necessary to
complete the review and make the adjustments under this sub-
section. The Secretary shall also review the reasonableness of
payment levels for comparable in-office diagnostic tests.

(2) ESTABLISHMENT OF REVISED PAYMENT SCREENS.—If, as a
result of such review, the Secretary determines, after notice and
opportunity of at least 60 days for public comment, that the cur-
rent prevailing charge levels (under the third and fourth sen-
tences of section 1842(b) of the Social Security Act) for any such
tests or associated professional services are excessive, the Secre-
tary shall establish such charge levels at levels which, consist-
ent with assuring that the test is widely and consistently avail-
able to medicare beneficiaries, reflect a reasonable price for the
test without any markup. Alternatively, the Secretary, pursuant
to guidelines published after notice and opportunity of at least
60 days for public comment, may delegate to carriers with con-
tracts under section 1842 of the Social Security Act the estab-
lishment of new prevailing charge levels under this paragraph.
When such charge levels are established, the provisions of sec-
tion 1842(jX1)(D) of such Act shall apply in the same manner as
Zley apply to a reduction under section 1842b)8)A) of such

ct.

(c) EFFECTIVE DATES.—
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(1) The amendment made by subsection (a) shall apply to di-
agnostic tests performed on or after April 1, 1988.

(2) The Secretary of Health and Human Services shall com-
plete the review and make an appropriate adjustment of pre-
vailing charge levels under subsection (b) for items and services
furnished no later than January 1, 1989.

SEC. 4052. COLLECTION OF PAST-DUE AMOUNTS OWED BY PHYSICIANS WHO
BREACHED CONTRACTS UNDER THE NATIONAL HEALTH
SERVICE CORPS SCHOLARSHIP PROGRAM.
(@) IN GENERAL.—Title X VIII of the Social Security Act, as previ-
ously amended by this subtitle, i1s amended by adding at the end
thereof the following new section:

“OFFSET OF PAYMENTS TO PHYSICIANS TO COLLECT PAST-DUE
OBLIGATIONS ARISING FROM BREACH OF SCHOLARSHIP CONTRACT

“Sec. 1892. (@) IN GENERAL.—

“(1)(A) Subject to subparagraph (B), the Secretary shall enter
into an agreement under this section with any physician who,
by reason of a breach of a contract entered into by such physi-
cian pursuant to the National Health Service Corps Scholarship
Program, owes a past-due obligation to the United States (as de-
fined in subsection (b)).

“(B) The Secretary shall not enter into an agreement with a
physician under this section to the extent—

“GXI) the physician has entered into a contract with the
Secretary pursuant to section 204(a)1) of the Public Health
Service Amendments of 1987, and

“dD the physician has fulfilled or (as determined by the
Secretary) is fulfilling the terms of such contract; or

“6ii) the liability of the physician under such section
204(a)1) has otherwise been relieved under such section; or

“(iii) the physician is performing such physician’s service
obligation under a forbearance agreement entered into with
the Secretary under subpart II of part D of title III of the
Public Health Service Act.

“(2) The agreement under this section shall provide that—

“CtA) deductions shall be made from the amounts other-
wise payable to the physician under this title, in accord-
ance with a formula and schedule agreed to by the Secre
tary and the physician, until such past-due obligation (and
accrued interest) have been repaid;

“CB) payment under this title for services provided by
such physician shall be made only on an assignment-relat-
ed basis; ) _ )

“C) if the physician does not provide services, for which
payment would otherwise be made under this title, of a suf-
ficient quantity to maintain the offset collection according
to the agreed upon formula and schedule—

“0) the Secretary shall immediately inform the At-
torney General, and the Attorney General shall imme-
diately commence an action to recover the full amount

of the past-due obligation, and
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“(ii) subject to paragraph (3), the Secretary shall im-
mediately exclude the physician from the program
under this title, until such time as the entire past-due
obligation has been repaid.

“3) If the physician refuses to enter into an agreement or
breaches any provision of the agreement—

“CA) the Secretary shall immediately inform the Attorney
General, and the Attorney General shall immediately com-
mence an action to recover the full amount of the past-due
obligation, and _

‘“(B) subject to paragraph (3), the Secretary shall immed;-
ately exclude the physician from the program under this
title, until such time as the entire past-due obligation has
been repaid.

“(4) The Secretary shall not bar a physician pursuant to para-
graph (2)C)ii) or paragraph (3XB) if such physician is a sole
community physician or sole source of essential specialized seruv-
ices in a community.

“h) Past-DUE OBLIGATION.—For purposes of this section, a past-
due obligation is any amount—

“(1) owed by a physician to the United States by reason of a
breach of a scholarship contract under section 338E of the
Public Health Service Act, and

“(2) which has not been paid by the deadline established by
the Secretary pursuant to section 338E of the Public Health
Service Act, and has not been canceled, waived, or suspended by
the Secretary pursuant to such section.

“lc) Correcrion Unper THIS SeEcTion SHALL Nor Be ExcLu-
s1vE.—This section shall not preclude the United States from apply-
ing other provisions of law otherwise applicable to the collection of
obligations owed to the United States, including (but not limited to)
the use of tax refund offsets pursuant to section 3720A of title 31,
United States Code, and the application of other procedures provid-
ed under chapter 37 of title 31, United States Code.

“d) CoLLEcTiON FrOM PROVIDERS AND HEALTH MAINTENANCE
ORGANIZATIONS.—

“(1) In the case of a physician who owes a past-due obliga-
tion, and who is an employee of, or affiliated by a medical serv-
ices agreement with, a provider having an agreement under sec-
tion 1866 or a health maintenance organization or competitive
medical plan having a contract under section 1833 or section
1876, the Secretary shall deduct the amounts of such past-due
obligation from amounts otherwise payable under this title to
such provider, organization, or plan.

“(2) Deductions shall be in accordance with a formula and
schedule agreed to by the Secretary, the physician and the pro-
vider, organization, or plan. The deductions shall be made from
the amounts otherwise payable to the physician under this title
as long as the physician continued to be employed or affiliated
by a medical services agreement.

“t3) Such deduction shall not be made until 6 months after
the Secretary notifies the provider, organization, or plan of the
amount to be deducted and the particular physicians to whom
the deductions are attributable.
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“t4) A deduction made under this subsection shall relieve the
Physician of the obligation (to the extent of the amount collect-
ed) to the United States, but the provider, organization, or plan
shall have a right of action to collect from such Dphysician the
amount deducted pursuant to this subsection (including accu-
mulated interest).

“(5) No deduction shall be made under this subsection if
within the 6-month period after notice is given to the provider,
organization, or plan, the physician pays the past-due obliga-
tilon, or ceases to be employed by the provider, organization, or
plan.

“(6) The Secretary shall also apply the provisions of this sub-
section in the case of a physician who is a member of a group
practice, if such group practice submits bills under this pro-
gram as a group, rather than by individual physicians.

“le’/ TrRansrer From Trust FUNDS.—Amounts equal to the
amounts deducted pursuant to this section shall be transferred from
the Trust Fund from which the payment to the physician, provider,
or other entity would otherwise have been made, to the general fund
in the Treasury, and shall be credited as payment of the past-due
obligation of the physician from whom (or with respect to whom)
the deduction was made.”’.

(b) ConFORMING REFERENCE.—Section 338E(b)(1) of the Public
Health Service Act (42 U.S.C. 2540(b)X(1)) is amended by adding at
the end thereof the following new sentence: “Amounts not paid
within such period shall be subject to collection through deductions
in Medicare payments pursuant to section 1892 of the Social Securi-
ty Act.”.

y(c) ErrecTive DATE.—The amendments made by this section shall

be effective on the date of the enactment of this Act.

SEC. 4052. ELIMINATION OF 1975 FLOOR FOR PREVAILING PHYSICIAN
CHARGES.

(a) IN GENERAL.—Section 1842(bX3) of the Social Security Act (42
US.C. 1395u(b)(3) is amended by striking the next-to-last sentence
(which begins “Notwithstanding the provisions of ). .

(b) ErrecTive DATE.—The amendment made by subsection (a)
shall apply to payment for services furnished on or after January I,
1988.

SEC. 4053, APPLICATION OF MAXIMUM ALLOWABLE ACTUAL CHARGE
(MAAC).

(a) APPLICATION ON INDIVIDUAL CHARGE Basis.—Section 1842()(1)
of the Social Security Act (42 U.S.C. 1395u(j)(1)) is amended—

(1) in the first sentence of subparagraph (B)1), by_strzlf‘zng
“each such physician’s actual charges’ and inserting ‘the
actual charges of each such physician’; , o

(2) in the second sentence of subparagraph (BJ1), by striking
“for such a service a physician’s actual charge (as defined in
subparagraph (C)vi)” and inserting “on a repeated basts for
such a service an actual charge’; and

(3) in subparagraph (C)vi), by striking “and subparagraph

B)”. .

(b)(ADJUSTMENT.—In the case of a physician who did not have

actual charges under title XVIII of the Social Security Act for a
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procedure in the calendar quarter beginning on April I, 1984, but
who establishes to the satisfaction of a carrier that he or she had
actual charges (whether under such title or otherwise) for the proce-
dure performed prior to June 30, 1984, the carrier shall compute the
maximum allowable actual charge under section 1842(j) of ?he
Social Security Act for such procedure performed by such physician
in 1988 based on such physician's actual charges for the procedure.

(c) EFrecTivE Date.—The amendment made by subsection (a)
shall apply to charges imposed for services furnished on or after
April 1, 1988.

SEC. 4054. APPLYING COPAYMENT AND DEDUCTIBLE TO CERTAIN OUTPA-
TIENT PHYSICIANS’ SERVICES.

Notwithstanding any other provision of law, payment under part
B of title XVIII of the Social Security Act for physicians’ services
specified in section 1833(i)1) of such Act and furnished on or after
April 1, 1988, in an ambulatory surgical center or hospital outpa-
tient department on an assignment-related basis shall be subject to
the deductible under section 1833(b) of such Act and 20 percent coin-

surance.

SEC. 4055. PHYSICIAN PAYMENT STUDIES.
(a) DEFINITIONS OF MEDICAL AND SURGICAL PROCEDURES.—

(1) REPORT ON VARIATIONS IN CARRIER PAYMENT PRACTICE.—
The Secretary of Health and Human Services (in this section re-
ferred to as the ‘“‘Secretary’’) shall conduct a study of variations
in payment practices for physicians’ services among the differ-
ent carriers under section 1842 of the Social Security Act. Such
study shall examine carrier variations in the services included
in global fees and pre- and post-operative services included in
payment for the operation. The Secretary shall report to Con-
gress on such study by not later than May 1, 1988.

(2) UNIFORM DEFINITIONS OF PROCEDURES FOR PAYMENT PUR-
POSES.—The Secretary shall develop, in consultation with ap-
propriate national medical specialty societies and by not later
than July 1, 1989, uniform definitions of physicians’ services
(including appropriate classification scheme for procedures)
which could serve as the basis for making payments for such
services under part B of title XVIII of the Social Security Act.
In developing such list, to the extent practicable—

(A) ancillary services commonly performed in conjunction
with a major procedure would be included with the major
procedure;

(B) pre- and post-procedure services would be included in
the procedure; and

(C) similar procedures would be listed together if the pro-
cedures are similar in resource requirements.

(b) EXPANSION OF RELATIVE VALUE ScaLk (RVS) Stupy.—

(1) ApDITIONAL SERVICES.—The Secretary shall expand the
study being conducted, under section 1845(e) of the Social Secu-
rity Act, to develop a relative value scale for physicians’ services
to include physicians’ services in the fields of cardiology, der-
matology, emergency medicine, gastroenterology, hematology, in-
fectious disease, nephrology, neurology, neurosurgery, nuclear
medicine, oncology, physical medicine and rehabilitation, plas-
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tic surgery, pulmonary medicine, and radiation therapy, and for

physicians who specialize in osteopathic procedures.

(2) No DELAY IN CURRENT STUDY.—The expansion under para-
graph (1) shall not be conducted in a manner that delays the
completion of the current study or the report to Congress re-
quired under section 1845(e)(3) of the Social Security Act. The
Secretary shall report to Congress on the services described in
paragraph (1) by not later than October 1, 1989.

(3) PROMPT SUBMITTAL OF STUDY RESULTS TO PHYSICIAN PAY-
MENT REVIEW COMMISSION.—The Secretary shall submit to the
Physician Payment Review Commission a copy of any report
submitted to the Secretary pursuant to a cooperative agreement
in the fulfillment of the requirement of section 1845(e) of such
Act, with all relevant supporting data (including survey data,
analytic data files, and file documentation), by no later than 30
days after the date the final report is received by the Secretary.

(c) OTHER PHYSICIAN PAYMENT STUDIES.—

(1) FEE SCHEDULE IMPLEMENTATION.—The Secretary shall con-
duct a study of changes in the payment system for physicians’
services, under part B of title XVIII of the Social Security Act,
that would be required for the implementation of a national fee
schedule for such services furnished on or after January I,
1990. Such study shall identify any major technical problems
related to such implementation and recommendations on ways
in which to address such problems. The Secretary shall report
to the Congress on such study by not later than July 1, 1989.

(2) VOLUME AND INTENSITY OF PHYSICIAN SERVICES.—The Sec-
retary shall conduct a study of issues relating to the volume
and intensity of physicians’ services under part B of title XVIII
of the Social Security Act, including—

(A) historical trends with regard to increases in the
volume and intensity of physicians’ services furnished on a
per enrollee basis (with appropriate adjustments to account
for changes in the demographic composition of the medi-
care population); o

(B) geographic variations in volume and intensity in phy-
sicians’ services;

(C) an analysis of the effectiveness of methods currently
used under such part to ensure that payments under such
part are made only for services which are medically neces-
sary; .

g)) the development and analysis of alternative methods
to control the volume of services; and _

(E) the impact of the implementation of the relative value
scale developed under section 1845(e) of such Act on the
volume and intensity of physicians’services.

The Secretary shall submit to Congress an interim report on
such study not later than May 1, 1988, and a final report on
such study not later than May 1, 1989.

(3) SURVEY OF OUT-OF-POCKET COSTS OF MEDICARE BENEFICI-
ARIES FOR HEALTH CARE SERVICES.—The Secretary shall conduct
a survey to determine the distribution of—

(A) the liabilities and expenditures for health care serv-
ices of individuals entitled to benefits under title XVIII of
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the Social Security Act, including liabilities for charges
(not paid on an assignment-related basis) in excess of the
reasonable charge recognized, and _
(B) the collection rates among different classes of physi-
cians for such liabilities, including collection rates for re-
quired coinsurance and for charges (not paid on an assign-
ment-related basis) in excess of the reasonable charge recog-
nized.

The Secretary shall report to Congress on such study by not

later than July 1, 1990.
(d) Srubpy oF  PAYMENT  FOR CHEMOTHERAPY  IN

Prysicians’ OFFICES.—

(1) In GENERAL.—The Secretary shall study ways of modifying
part B of title XVIII of the Social Security Act to permit ade-
quate payment under such part for the costs associated with
providing chemotherapy to cancer patients in physicians’ of-
fices. The study shall be performed in consultation with physi-
cians and other health care providers who are experts in cancer
therapy and with representation of health insurers who have
experience in these payment issues.

(2) REPORT.—The Secretary shall report to Congress on the re-
sults of the study by not later than April 1, 1989.

Subpart B—Provisions Relating to Payments for Other
Services

SEC. 4061. EXTENSION OF REDUCTION FOR OTHER PART B ITEMS AND
SERVICES PAYMENTS UNDER SEQUESTER ORDER.
Notwithstanding any other provision of law (including any other
provision of this Act), the reductions in the amount of payments re-
quired under title XVIII of the Social Security Act made by the
final sequester order issued by the President on November 20, 1957,
pursuant to section 252(b) of the Balanced Budget Emergency Defi-
cit Control Act of 1985 shall continue to be effective (as provided by
sections 252(a))(B) and 256(d)2) of such Act) through March 31,
1988, with respect to payments for all items and services (other than
physicians’ services) under part B of such title.
SEC. 4062. PAYMENTS FOR DURABLE MEDICAL EQUIPMENT, PROSTHETIC
DEVICES, ORTHOTICS, AND PROSTHETICS.
(a) 1-YEAR FREEZE ON CHARGE LIMITATIONS.—

(1) IN GENERAL.—In imposing limitations on allowable
charges for items and services (other than physicians’ services)
furnished in 1988 under part B of title XVIII of such Act and
for which payment is made on the basis of the reasonable
charge for the item or service, the Secretary of Health and
Human Services shall not impose any limitation at a level
higher than the same level as was in effect in December 1987.

(2) TransitioN.—The provisions of section 4041(a)X2) (other
than subparagraph (D) thereof) of this subtitle shall apply to
suppliers of items and services described in paragraph (1), and
directories of participating suppliers of such items and services,
in the same manner as such section applies to physicians fur-
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nishing physicians’ services, and directories of participating
physicians.

(b) AMOUNT AND FREQUENCY OF PAYMENT FOR DURABLE MEDICAL
EqQuipMENT, PROSTHETIC DEVICES, ORTHOTICS, AND PROSTHETICS.—
Part B of title XVIII of the Social Security Act is amended by in-
serting after section 1833 the following new section:

“SPECIAL PAYMENT RULES FOR PARTICULAR SERVICES

“Sec. 1834. (a) PAYMENT FOR DURABLE MEDICAL EQUIPMENT,

ProsTHETIC DEVICES, ORTHOTICS, AND PROSTHETICS.—
“l1) GENERAL RULE FOR PAYMENT.—

_ “(A).IN GENERAL.—With respect to a covered item (as de-
fined in paragraph (138)) for which payment is determined
under this subsection, payment shall be made in the fre-
quency specified in paragraphs (2) through (7) and in an
amount equal to 80 percent of the payment basis described
in subparagraph (B).

“{B) PAYMENT BASIS.—The payment basis described in
this subparagraph is the lesser of—

“@1) the actual charge for the item, or
“Gti) the payment amount recognized under para-
graphs (2) through (7) of this subsection for the item;
except that clause (i) shall not apply if the covered item is
furnished by a public home health agency (or by another
home health agency which demonstrates to the satisfaction
of the Secretary that a significant portion of its patients are
low income) free of charge or at nominal charges to the
public.

“(C) Excrusive PAYMENT RULE.—This subsection shall
constitute the exclusive provision of this title for payment
for covered items under this part.

“2) PAYMENT FOR INEXPENSIVE AND OTHER ROUTINELY PUR-
CHASED DURABLE MEDICAL EQUIPMENT.—

“CA) IN GENERAL.—Payment for an item of durable medi-
cal equipment (as defined in paragraph (13)(A))—

“ti) the purchase price of which does not exceed $150,

or
“Gii) which the Secretary determines is acquired at
least 75 percent of the time by purchase,

shall be made on a rental basis or in a lump-sum amount
for the purchase of the item. The payment amount recog-
nized for purchase or rental of such equipment is the
amount specified in subparagraph (B) for purchase or
rental, except that the total amount of rental payments
with respect to an item may not exceed the payment
amount specified in subparagraph (B) with respect to the
purchase of the item.

‘“B) PAYMENT AMOUNT.—For purposes of subparagraph
(A), the amount specified in this subparagraph, with re-
spect to the purchase or rental of an item furnished in a
carrier service area—

“G) in 1989 is the average allowed charge in the area
for the purchase or rental, respectively, of the item for
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the 12-month period ending on June 30, 1987, increased

by the percentage increase in the consumer price index

for all urban consumers (US. city average) for the 6-
month period ending with December 1987; or

“Gi) in a subsequent year, is the amount specified in

this subparagraph for the preceding year increased by

the percentage increase in the consumer price index for

all ‘urban consumers (US. city average) for the 12-

month period ending with June of that preceding year.

“43) PAYMENT FOR ITEMS REQUIRING FREQUENT AND SUBSTAN-

TIAL SERVICING.—

‘““A) IN GENERAL.—Payment for a covered item (such as
ventilators , aspirators, IPPB machines, and nebulizers) for
which there must be frequent and substantial servicing in
order to avoid risk to the patient’s health shall be made on
a monthly basis for the rental of the item and the amount
recognized is the amount specified in subparagraph (B).

“B) PAYMENT AMOUNT.—For purposes of subparagraph
(A), the amount specified in this subparagraph, with re-
spect to an item or device furnished in a carrier service
area—

“t) tn 1989 is the average allowable charge in the
area for the rental of the item or device for the 12-
month period ending with June, 1987, increased by the
percentage increase in the consumer price index for all
urban consumers (U.S. city average) for the 6-month

period ending with December 1987; or
“ii) in a subsequent year, is the amount specified in
this subparagraph for the preceding year increased by
the percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 12-
month period ending with June of that preceding year.
“t4) PAYMENT FOR CERTAIN CUSTOMIZED ITEMS.—Payment
with respect to a covered item that is uniquely constructed or
substantially modified to meet the specific needs of an individ-
ual patient shall be made in a lump-sum amount for the pur-
chase of the item in a payment amount based upon the carrier’s
individual consideration for that item, and for the reasonable
and necessary maintenance and service for parts and labor not
covered by the supplier’s or manufacturer’s warranty, when nec-
essary during the period of medical need, and the amount recog-
nized for such maintenance and service shall be paid on a
lump-sum, as needed basis based upon the carrier’s individual

consideration for that item.
“(5) PAYMENT FOR OXYGEN AND OXYGEN EQUIPMENT.—

“CA) IN GENERAL.—Payment for oxygen and oxygen equip-
ment shall be made on @ monthly basis in the monthly pay-
ment amount recognized under paragraph (9) for oxygen
and oxygen equipment (other than portable oxygen equip-
ment), subject to subparagraphs (B) and (C).

“(B) ADD-ON FOR PORTABLE OXYGEN EQUIPMENT.—When
portable oxygen equipment is used, but subject to subpara-
graph (D), the payment amount recognized under subpara-
graph (A) shall be increased by the monthly payment
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amount recognized under paragraph (9) for portable oxygen
equipment.

“(C) VoLumE ADJUSTMENT.—When the attending physi-
cian prescribes an oxygen flow rate—

“(i) exceeding 4 liters per minute, the payment
amount recognized under subparagraph (A), subject to
subparagraph (D), shall be increased by 50 percent, or

“Gi) of less than 1 liter per minute, the payment
amount recognized under subparagraph (4) shall be de-
creased by 50 percent.

“D) LimmMrir oN ADJUSTMENT.—When portable oxygen
equipment is used and the attending physician prescribes
an oxygen flow rate exceeding 4 liters per minute, there
shall only be an increase under either subparagraph (B) or
(C), whichever increase is larger, and not under both such
subparagraphs.

“(6) PAYMENT FOR OTHER COVERED ITEMS (OTHER THAN DURA-

BLE MEDICAL EQUIPMENT).—Payment for other covered items
(other than durable medical equipment and other covered items
described in paragraph (3), (4), or (5)) shall be made in a lump-
sum amount for the purchase of the item in the amount of the
purchase price recognized under paragraph (8).

‘“47) PAYMENT FOR OTHER ITEMS OF DURABLE MEDICAL EQUIP-

MENT.—

- “(A) In GENERAL.—In the case of an item of durable med-
ical equipment not described in paragraphs (2) through

(6)—

“(t) payment shall be made on a monthly basis for
the rental of such item during the period of medical
need (but paymenis under this subparagraph may not
extend over a period of continuous use of longer than
15 months), and, subject to subparagraph (B), the
amount recognized for each such month is 10 percent of
the purchase price recognized under paragraph (8) with
respect to the item;

“Gi) during the succeeding 6-month period of medical
need, no payment shall be made for rental or servicing
of the item; and

“tii) during the first month of each succeeding 6-
month period of medical need, a service and mainte-
nance payment may be made (for parts and labor not
covered by the supplier’s or manufacturer’s warranty,
as determined by the Secretary to be appropriate for the
particular type of durable medical equipment) and the
amount recognized for each such 6-month period is the
lower of (I) a reasonable and necessary maintenance
and servicing fee established by the carrier, or ain 10
percent of the total of the purchase price recognized
under paragraph (8) with respect to the item.

The Secretary shall determine the meaning of the term
‘continuous’ in subparagraph (A).
‘““B) RANGE FOR RENTAL AMOUNTS.—

“i) For 1989.—For items furnished during 1989, the

payment amount recognized under subparagraph (AXU
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shall not be more than 115 percent, and shall not be
less than 85 percent, of the prevailing charge estab-
lished for rental of the item January 1987, increased by
the percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 6-month
period ending with December 1987.

“ii) For 1990.—For items furnished during 1990, the
payment amount recognized under subparagraph (A)i)
shall not be more than the maximum amount estab-
lished under clause (i), and shall not be less than the
minimum amount established under such clause, for
1989, each such amount increased by the percentage in-
crease in the consumer price index for all urban con-
sumers (US. city average) for the 12-month period
ending with June 1989.

“8) PURCHASE PRICE RECOGNIZED FOR MISCELLANEOUS DE-
VICES AND ITEMS.—For purposes of paragraphs (6) and (7), the
amount that is recognized under this paragraph as the pur-
chase price for a covered item is the amount described in sub-
paragralph (C) of this paragraph, determined as follows:

“A) COMPUTATION OF LOCAL PURCHASE PRICE.—Each car-
rier under section 1842 shall compute a base local purchase
price for the item as follows:

“(i) The carrier shall compute a base local purchase
price, for each item described—

“(D in paragraph (6) equal to the average allow-
able charge in the locality for the purchase of the
item for the 12-month period ending with June
1987, or

“lID in paragraph (7) equal to the average of the
purchase prices on the claims submitted on an as-
signment-related basis for the unused item sup-
plied during the 6-month period ending with De-
cember 1986.

“tii) The carrier shall compute a local purchase
price, with respect to the furnishing of each particular
item—

“I) in 1989, equal to the base local purchase
price computed under clause (i) increased by the
percentage increase in the consumer price index for
all urban consumers (U.S. city average) for the 6-
month period ending with December 1987, or

“(I1) in 1990, 1991, or 1992, equal to the local
purchase price computed under this clause for the
previous year increased by the percentage increase
in the consumer price index for all urban consum-
ers (US. city average) for the 12-month period
ending with June of the previous year.

“(B) COMPUTATION OF REGIONAL PURCHASE PRICE.— With
respect to the furnishing of a particular item in each region
(as defined in section 1886(dX2)(D)), the Secretary shall
compute a regional purchase price—

“G) for 1991, and for 1992, equal to the average
(weighted by relative volume of all claims among carri-
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ers) of the local purchase prices for the carriers in the
region computed under subparagraph (A)Xii)II) for the
year, and

“Gii) for each subsequent year, equal to the regional
purchase price computed under this subparagraph for
the previous year increased by the percentage increase
in_the consumer price index for all urban consumers
(U.S. city average) for the 12-month period ending with
June of the previous year.

““C) PURCHASE PRICE RECOGNIZED.—For purposes of para-
graphs (6) and (7?) and subject to subparagraph (D), the
amount that is recognized under this paragraph as the pur-
chase price for each item furnished—

“() in 1989 or 1990, is 100 percent of the local pur-
chase price computed under subparagraph (A)ii)(D);

“Gi)) in 1991, is the sum of (I) 75 percent of the local
purchase price computed under subparagraph (A)Xii)II)
for 1991, and (II) 25 percent of the regional purchase
price computed under subparagraph (B) for 1991;

“Gii) in 1992, is the sum of (D) 50 percent of the local
purchase price computed under subparagraph (A)XiiXID)
for 1992, and (II) 50 percent of the regional purchase
price computed under subparagraph (B) for 1992; and

“(iv) in 1993 or a subsequent year, is the regional
purchase price computed under subparagraph (B) for
that year.

“(D) RANGE ON AMOUNT RECOGNIZED.—The amount that
is recognized under subparagraph (C) as the purchase price
for an item furnished—

“t)in 1991, may not exceed 130 percent, and may not
be lower than 80 percent, of the average of the purchase
prices recognized under such subparagraph for all the
carrier service areas in the United States in that year;
and

“it) in a subsequent year, may not exceed 125 per-
cent, and may not be lower than 85 percent, of the aver-
age of the purchase prices recognized under such sub-
paragraph for all the carrier service areas in the
United States in that year.

“49) MONTHLY PAYMENT AMOUNT RECOGNIZED WITH RESPECT
TO OXYGEN AND OXYGEN EQUIPMENT.—For purposes of para-
graph (5), the amount that is recognized under this paragraph
for payment for oxygen and oxygen equipment is the monthly
payment amount described in subparagraph (C) of this para-
graph. Such amount shall be computed separately (i) for all
items of oxygen and oxygen equipment (other than portable
oxygen equipment) and (1) for portable oxygen equipment (each
such group referred to in this paragraph as an ‘item’).

“CA) COMPUTATION OF LOCAL MONTHLY PAYMENT RATE.—
Each carrier under this section shall compute a base local
payment rate for each item as follows:

“i) The carrier shall compute a base local average
monthly payment rate per beneficiary as an amount
equal to (I) the total reasonable charges for the item
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during the 12-month period ending with December
1986, divided by (II) the total number of months for all
beneficiaries receiving the item in the area during the
12-month period for which the carrier made payment
for the item under this title.

“Gi) The carrier shall compute a local average
monthly payment rate for the item applicable—

“I) to 1989, equal to 95 percent of the base local
average monthly payment rate computed under
clause (i) for the item increased by the percentage
increase in the consumer price index for all urban
consumers (U.S. city average) for the 6-month
period ending with December 1987, or

“ID to 1990 and to 1991, equal to the local aver-
age monthly payment rate computed under this
clause for the item for the previous year increased
by the percentage increase in the consumer price
index for all urban consumers (U.S. city average)
for the 12-month period ending with June of the
previous year.

“(B) COMPUTATION OF REGIONAL MONTHLY PAYMENT
RATE.—With respect to the furnishing of an item in each
region (as defined in section 1886(d)2)D)), the Secretary
shall compute a regional monthly payment rate—

“ti) for 1991, and 1992, equal to the average (weight-
ed by relative volume of all claims among carriers) of
the local monthly payment rates for the carriers in the
region computed under subparagraph (AXit)ID) for the
year, and

“it) for each subsequent year, equal to the regional
monthly payment rates computed under this subpara-
graph for the previous year increased by the percentage
increase in the consumer price index for all urban con-
sumers (U.S. city average) for the 12-month period
ending with June of the previous year.

“C) MONTHLY PAYMENT AMOUNT RECOGNIZED.—For pur-
poses of paragraph (5), the amount that is recognized under
this paragraph as the base monthly payment amount for
each item furnished—

“(t) in 1989 and in 1990, is 100 percent of the local
average monthly payment rate computed under sub-
paragraph (A)Xi)D) for the item;

“0ii) in 1991, is the sum of () 75 percent of the local
average monthly payment rate computed under sub-
paragraph (A)iDAD for the item for 1991, and (II) 25
percent of the regional monthly payment rate computed
under subparagraph (BJG) for the item for 1991;

“Gi0) in 1992, is the sum of (I) 50 percent of the local
average monthly payment rate computed under sub-
paragraph (A)i)ID) for the item for 1992, and (II) 50
percent of the regional monthly payment rate computed
under subparagraph (BXi) for the item for 1992; and
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“@iv) in a subsequent year, is the regional monthly
payment rate computed under subparagraph (B) for the
item for that year.

“YD) RANGE ON AMOUNT RECOGNIZED.—The amount that
is recognized under subparagraph (C) as the base monthly
payment amount for an item furnished—

“0) in 1991, may not exceed 130 percent, and may not
be lower than 80 percent, of the average of the base
monthly payment amounts recognized under such sub-
paragraph for all the carrier service areas in the
United States in that year; and

“(i) in a subsequent year, may not exceed 125 per-
cent, and may not be lower than 85 percent, of the aver-
age of the base monthly payment amounts recognized
under such subparagraph for all the carrier service
areas in the United States in that year.

“(10) EXCEPTIONS AND ADJUSTMENTS. —

“fA) AREAS OUTSIDE CONTINENTAL UNITED STATES.—Ex-
ceptions to the amounts recognized under the previous pro-
visions of this subsection shall be made to take into ac-
count the unique circumstances of covered items furnished
in Alaska, Hawaii, or Puerto Rico.

“(B) ADJUSTMENT FOR INHERENT REASONABLENESS.—For
covered items furnished on or after January 1, 1991, the
Secretary is authorized to apply the provisions of para-
graphs (8) and (9) (other than subparagraph (D)) of section
1842(b) to covered items and suppliers of such items.

“{C) TRANSCUTANEOUS ELECTRICAL NERVE STIMULATOR
(TENS).—In order to permit an attending physician time to
determine whether the purchase of a transcutaneous electri-
cal nerve stimulator is medically appropriate for a particu-
lar patient, the Secretary may determine an appropriate
payment amount for the initial rental of such item for a
period of not more than 2 months. If such item is subse-
quently purchased, the payment amount with respect to
such purchase is the payment amount determined under
paragraph (2).

“(11) IMPROPER BILLING AND REQUIREMENT OF PHYSICIAN
ORDER.—

“CfA) IMPROPER BILLING FOR CERTAIN RENTAL ITEMS.—
Notwithstanding any other provision of this title, a suppli-
er of a covered item for which payment is made under this
subsection and which is furnished on a rental basis shall
continue to supply the item without charge (other than a
charge provided under this subsection for the servicing of
the item) after rental payments may no longer be made
under this subsection. If a supplier knowingly and willfully
violates the previous sentence, the Secretary may apply
sanctions against the supplier under subsection (j(2) in the
same manner such sanctions may apply with respect to a
physician.

““B) REQUIREMENT OF PHYSICIAN ORDER.—The Secretary
is authorized to require, for specified covered items, that
payment may be made under this subsection with respect to
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the item only if a physician has communicated to the sup-
plier, before delivery of the item, a written order for the
ttem.

“412) REGIONAL CARRIERS.—The Secretary may designate, by
regulation under section 1842, one carrier for each region (as de-
fined in section 1886(d)(2XD)) to process all claims within the
region for covered items under this section.

“13) Coverep rtem.—In this subsection, the term ‘covered
item’ means—

“CA) durable medical equipment (as defined in section
1861(n)), including such equipment described in section
1861(m)(5);

“(B) prosthetic devices (described in section 1861(s)X8)), but
not including parenteral and enteral nutrition nutrients,
supplies, and equipment; and

““C) orthotics and prosthetics (described in section
1861(sh9));

but does not include intraocular lenses.

“14) CarrIER.—In this subsection, any reference to the term
‘carrier’ includes a reference, with respect to durable medical
equipment furnished by a home health agency as part of home
health services, to a fiscal intermediary.”.

(¢c) Stupy AND EvarvarioNn.—(1) The Secretary of Health and
Human Services shall monitor the impact of the amendments made
by this section on the availability of covered items and shall evalu-
ate the appropriateness of the volume adjustment for oxygen and
oxygen equipment under section 1834(aX5)(C) of the Social Security
Act (as amended by subsection (b) of this section). The Secretary
shall report to Congress, by not later than January 1, 1991, on such
impact and on the evaluation and shall include in such report rec-
ommendations for changes in payment methodology for covered
items under section 1834(a) of such Act.

(2) Before January 1, 1991, the Secretary may not conduct any
demonstration project respecting alternative methods of payment for
covered items under title X VIII of the Social Security Act.

(3) In this subsection, the term ‘covered item” has the meaning
given such term in section 1834(a)13) of the Social Security Act (as
amended by subsection (b) of this section).

(4) The Secretary shall, upon written request, provide the data
and information used in determining the payment amounts for cov-
ered items under section 1834(a) of the Social Security Act.

(5) The Comptroller General shall conduct a study on the appro-
priateness of the level of payments allowed for covered items under
the medicare program, and shall report to Congress on the results of
such study (including recommendations on the transition to region-
al or national rates) by not later than January 1, 1991. Entities fur-
nishing such items which fail to provide the Comptroller General
with reasonable access to necessary records to carry out the study
under this paragraph are subject to exclusion from the medicare
program under section 1128(a) of the Social Security Act.

(d) CONFORMING AMENDMENTS.—

(1) Section 1814 of such Act (42 U.S.C. 1395f) is amended—

(A) in subsection (J(2XB), by amending subparagraph (B)
to read as follows:
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“(B) Section 1834(a)X1)B).” and

(B) in subsection (k), by striking all that follows “‘shall
be” and insert “the amount described in section
1834(a)1).”.

d(?) Section 1832(a) of such Act (42 US.C. 1395k(a)) is amend-
ed—

(A) in paragraph (2)(A), by inserting “(other than items
descrzl?ed in subparagraph (G))” after “services’:

(B) in paragraph (2)(B), by inserting “(other than items
described in subparagraph (G))” after “medical and other
health services’: and

(C) in paragraph (2)—

(1) by striking “and” at the end of subparagraph (E),

(ii) by striking the period at the end of subparagraph
(F) and inserting ‘¢ and”, and

(iii) by adding at the end the following new subpara-
graph:

“4G) covered items (described in section 1834(a)13) fur-
nished by a provider of services or by others under arrange-
ments with them made by a provider of services.”,

d(é’) Section 1833(a) of such Act (42 U.S.C. 1395l(w) is amend-
ed—
(A) in paragraph (1)—
(t) by striking ‘; and’ at the end of clause (G) and
inserting a comma, and
(i) by adding at the end the following: “and (I) with
respect to covered items (described in section
1834(a)13)), the amounts paid shall be the amounts de-
scribed in section 1834(a)(1),””
(B) in paragraph (2)—
(i) by striking “and (F)” and inserting ‘“(F), and (G)”,
and
(ii) in subparagraph (A), by striking ‘(other than du-
rable medical equipment)’;
(B) by striking “and” at the end of paragraph (3);
(C) by striking the period at the end of paragraph (}) and
inserting ‘s and’’; and
(D) by adding at the end the following new paragraph:

“©9) in the case of covered items (described in section
1834(a)13)) the amounts described in section 1834(a)1).”.

(4) Section 1866(aX2XA) of such Act (42 U.S.C. 1395cc(aX2)XA)
is amended by adding at the end the following new sentence:
“Notwithstanding the first sentence of this subparagraph, a
home health agency may charge such an individual or person,
with respect to covered items subject to payment under section
1834(a), the amount of any deduction imposed under section
1833(b) and 20 percent of the payment basis described in section
1884(a)2).”. )

(5) Section 1889 of such Act (42 U.S.C. 1395zz) is repealed.

(e) ErreEcTIVE DATE.—The amendments made by this section shall
apply to covered items furnished on or after January 1, 1989.
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SEC. 4063. PAYMENT FOR INTRAOCULAR LENSES.

(a) ProVIDED IN PHYSICIAN’S OFFICE.—Section 1842 of the Social
Security Act (42 .U.S.C. 1395u), as previously amended is amended—

(1) in subsection (b)X11)C), as inserted by section 4046(a)X1)(C)
of this subtitle— )

“CA) by inserting ‘“(1)” after ‘(C)” and by adding at the
end the following new clause: _

“4i) The reasonable charge for an intraocular lens implanted
during cataract surgery in a physician’s office may not exceed the
actual acquisition cost for the lens (taking into account any dis-
count) plus a handling fee (not to exceed 5 percent of such actual
acquisition cost).”, and

(C) in subparagraph (D), as so redesignated and as
amended by section 4046(a)1) of this subtitle, by inserting
“or item’’ after “service” or “services” each place either ap-
pears; and

(2) in subsection GXIXD), as added by section 4045(cX1XB) of
this subtitle and as amended by 4046(a)(2) of this subtitle—

(A) in clause (ii), by striking “and’ at the end of sub-
clause (IV), by redesignating subclause (V) as subclause (VI)
and by inserting before such subclause the following new
subclause:

“IV) a reasonable charge limit is established under subsec-
tion (bX11)(C)Git), and”; and

(B) in clause (iii)—

(1) by striking “or” at the end of subclause (I),

(ii) in subclause (II), by striking “(b)Y11)(C)" and in-
serting “()11)(C)i)”,

(iii) by striking the period at the end of subclause (II)
and inserting ‘; or’”, and

(iv) by adding at the end the following new sub-
clause:

“(I1) under subsection (b)(11)(C)ii), the payment allowance es-
tablished under such subsection.”.

(b) PROVIDED IN AMBULATORY SURGICAL CENTERS.—Section
1833(0)(2)(A) of such Act (42 U.S.C. 13951 X2)(A)) is amended—

(1) by striking “and” at the end of clause (i),

(2) by striking the period at the end of clause (ii) and insert-
ing “, and’, and

(3) by inserting after clause (ii) the following new clause:

“iti) in the case of implantation of an intraocular lens
during cataract surgery includes payment which is reasonable
and related to the cost of acquiring the class of lens involved.”.

(¢c) EFFECTIVE DATE.—The amendments made by this section shall
apply to items furnished on or after July 1, 1988.

(d) SpeciaL RuLe.—With respect to the establishment of a rea-
sonable charge limit under section 1842(b)(11)(C)ii) of the Social Se-
curity Act, in applying section 1842G)1XD)G) of such Act, the matter
beginning with “‘plus” shall be considered to have been deleted.

SEC. 4064. CLINICAL DIAGNOSTIC LABORATORY TESTS.

(a) LIMITATION ON CHANGES IN FEE SCHEDULES.—

(1) 3-MONTH FREEZE IN FEE SCHEDULES.—Notwithstanding
any other provision of law, any change in the fee schedules for
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clinical laboratory diagnostic laboratory tests under part B of
title XVIII of such Act which would have become effective for
tests furnished on or after January 1, 1988, shall not be effec-
tive for tests furnished during the 3-month period beginning on
January 1, 1988.

(2) No CPI INCREASE IN 1988.—Notwithstanding any other
provision of law, the Secretary of Health and Human Services
shall not adjust the fee schedules established under section
1833(h) of the Social Security Act for 1988 to take into account
any increase in the consumer price index.

(b) FEE SCHEDULES AND PAYMENT LIMITS.—

(1) REBASING OF FEE SCHEDULES FOR CERTAIN AUTOMATED
AND SIMILAR TESTS.—Section 1833(h)X2) of the Social Security
Act (42 US.C. 13951(h)(2) is amended by adding at the end the
following: “In establishing fee schedules under the first sen-
tence of this paragraph with respect to automated tests and
tests (other than cytopathology tests) which before July 1, 1984,
the Secretary made subject to a limit based on lowest charge
levels under the sixth sentence of section 1842(b)X3) performed
after March 31, 1988, the Secretary shall reduce by 8.3 percent
the fee schedules otherwise established for 1988.”

(?) NATIONWIDE PAYMENT LIMITS.—Section 1833(h)J)B) of
such Act is amended—

(A) in clause (i), by striking ‘“January” and inserting
“April”, and
(B) by amending clause (ii) to read as follows:

“tii) March 31, 1988, and so long as a fee schedule for the test
has not been established on a nationwide basis, is equal to the
median of all the fee schedules established for that test for that
laboratory setting under paragraph (1).”.

(3) EFFECTIVE DATES.—The amendments made by paragraphs
(1) and (2) shall apply with respect to services furnished on or
after April 1, 1985.

(4) GAO Stupy oF FEE SCHEDULES.—The Comptroller General
shall conduct a study of the level of the fee schedules estab-
lished for clinical diagnostic laboratory services under section
1833(h)(2) of the Social Security Act to determine, based on the
costs of, and revenues received for, such tests the appropriate-
ness of such schedules. The Comptroller General shall report to
the Congress on the results of such study by not later than Jan-
uary 1, 1990. Suppliers of such tests which fail to provide the
Comptroller General with reasonable access to necessary records
to carry out the study under this paragraph are subject to exclu-
sion from the medicare program under section 1128(a) of the
Social Security Act.

(¢) LIMITATION ON APPLICATION OF 2 PERCENT HOSPITAL LAB DIF-
FERENTIAL.—Section 1833(h)(2) of such Act is amended by striking
“hospital laboratory” and inserting “laboratory in a sole community
hospital”.

(d) INTERMEDIATE SANCTIONS.— .

(1) Part B of title XVIII of such Act is amended by adding at
the end thereof the following new section:
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“YNTERMEDIATE SANCTIONS FOR PROVIDERS OF CLINICAL DIAGNOSTIC
LABORATORY TESTS’

“Sgc. 1846. (a) If the Secretary determines that any provider or
clinical laboratory certified for participation under this title no
longer substantially meets the conditions of participation specified
under this title with respect to the provision of clinical diagnostic
laboratory tests under this part, the Secretary may (for a period not
to exceed one year) impose intermediate sanctions developed pursu-
ant to subsection (b), in lieu of canceling immediately the certifica-
tion of the provider or clinical laboratory.

“b)(1) The Secretary shall develop and implement—

“CA) a range of intermediate sanctions to apply to providers or
certified clinical laboratories under the conditions described in
subsection (a), and

“(B) appropriate procedures for appealing determinations re-
lating to the imposition of such sanctions.

“2)A) The intermediate sanctions developed under paragraph (1)
shall include—

‘i) directed plans of correction,

“i) civil fines and penalties,

“(iit) payment for the costs of onsite monitoring by an
agency responsible for conducting certification surveys, and

“liv) suspension of all or part of the payments to which a
provider or certified clinical laboratory would otherwise be
entitled under this title with respect to clinical diagnostic
laboratory tests provided on or after the date in which the
Secretary determines that intermediate sanctions should be
imposed pursuant to subsection (a).

B) The sanctions specified in subparagraph (A) are in addition
to sanctions otherwise available under State or Federal law.

“(3) The Secretary shall develop and implement specific proce-
dures with respect to when and how each of the intermediate sanc-
tions developed under paragraph (1) is to be applied, the amounts of
any fines, and the severity of each of these penalties. Such proce-
dures shall be designed so as to minimize the time between identifi-
cation of violations and imposition of these sanctions and shall pro-
vide for the imposition of incrementally more severe fines for repeat-
ed or uncorrected deficiencies.”,

(2) The amendment made by paragraph (1) shall become effec-
tive on January 1, 1990.

LA(e) STATE CERTIFICATION OF HIGH-VOLUME PHYSICIAN OFFICE

BS.—

(1) Section 1861(s) of such Act (42 U.S.C. 1395x(s)) is amended,
in the sentence following paragraph (11), by inserting ‘“‘a labora-
tory not independent of a physician’s office that has a volume
of clinical diagnostic laboratory tests exceeding 5,000 per year”
after “physician’s office,”.

(2) The amendment made by paragraph (1) shall apply to di-
agnostic tests performed on or after January 1, 1990.

SEC. 4065. RETURN ON EQUITY PAYMENTS TO OUTPATIENT DEPARTMENTS.

(a) IN GENERAL.—Sectton 1861(vX1) of the Social Security Act (42
US.C. 1395x(v)1)) is amended by adding at the end thereof the fol-
lowing new subparagraph:

9
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“(S) Such regulations shall not include provision for specific rec-
ognition of amy return on equity capital with respect to hospital out-
patient departments.”.

(b) CoNFORMING AMENDMENT.—Section 1881(b)(2)(C) of such Act
42 US.C. 1395rr(b)(2XC)) is amended by striking “facilities” and in-
serting “facilities (other than hospital outpatient departments)”,

(¢c) EFFECTIVE DATE.—The amendments made by this section shall
become effective on January 1, 1988.

SEC. 4066. PAgIL”g(Z;V)T;S TO HOSPITAL OUTPATIENT DEPARTMENTS FOR RADI.

(@) AMOUNTS PAYABLE.—Section 1833 of the Social Security Act
42 US.C. 13950 is amended—

(1) in subsection (a)(2)—
(A) by striking “and” in subparagraph (C),
(B) by adding “and” at the end of subparagraph (D), and
(C) by adding at the end thereof the following new sub-
paragraph:
“(E) with respect to—

“() outpatient hospital radiology services (including
diagnostic and therapeutic radiology, nuclear medicine
and CAT scan procedures, magnetic resonance imaging,
and ultrasound and other imaging services), and

“(i1) effective for procedures performed on or after Oc-
tober 1, 1989, diagnostic procedures (as defined by the
Secretary) described in section 1861(s)(3) (other than di-
agnostic X-ray tests and diagnostic laboratory tests),

the amount determined under subsection (n):’: and
(2) by adding at the end, as previously amended, the follow-
ing new subsection:

“(nXIXA) The aggregate amount of the payments to be made for
all or part of a cost reporting period beginning on or after October 1,
1988 under this part for services described in subsection (aX2)(E)
shall be equal to the lesser of—

“(i) the amount determined with respect to such services
under subsection (aX2)(B), or

“6it) the blend amount for radiology services and diagnostic
procedures determined in accordance with subparagraph (B).

““BXi) The blend amount for radiology services and diagnostic
procedures for a cost reporting period is the sum of—

“d) the cost proportion (as defined in clause (i) of the
amount described in subparagraph (A)i); and N

“lID the charge proportion (as defined in clause (ii)11) of 62
percent (for services described in subsection (@)2)E)i), or (for
procedures described in subsection (a)(2NE)ii), 42 percent or
such other percent established by the Secretary (or carriers
acting pursuant to guidelines issued by the Secretary) based on
prevailing charges established with actual charge data, of 80
percent of the prevailing charge for participating physicians for
the same services as if they were furnished in a physzczan’s
office in the same locality as determined under section 1842(b).

“6t) In this subparagraph:
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“(I) The term ‘cost proportion’ means 65 percent for all or any
part of cost reporting periods which occur in fiscal year 1989
and 50 percent for other cost reporting periods.

“{II) The term ‘charge proportion’ means 35 percent for all or
any parts of cost reporting periods which occur in fiscal year
1989 and 50 percent for other cost reporting periods.”.

(b) CoNFORMING AMENDMENT.—Section 1833(a)(2XB) of such Act
42 US.C. 1395l(a)2)(B)) is amended in the matter preceding clause
(i) by striking “(C) or (D)” and inserting ‘(C), (D), or (E)”.

(c) EFrecTivE DaTE.—The amendments made by subsection (a)
shall apply with respect to outpatient hospital radiology services
furnished on or after October 1, 1988, and other diagnostic proce-
dures performed on or after October 1, 1989.

SEC. 4067. UPDATING MAXIMUM RATE OF PAYMENT PER VISIT FOR INDE-
PENDENT RURAL HEALTH CLINICS.

(a) IN GENERAL.—Section 1833 of the Social Security Act (42
U.S.C. 13951) is further amended by inserting after subsection (e) the
following new subsection:

“f) In establishing limits under subsection (a) on payment for
rural health clinic services provided by independent rural health
clinics, the Secretary shall establish such limit, for services provid-
ed—

“1) in 1988, after March 31, at $46, and

“(2) in a subsequent year, at the limit established under this
subsection for the previous year increased by the percentage in-
crease in the medicare economic index (referred to in the fourth
sentence of section 1842(b)X3)) applicable to physicians’ services
furnished as of the first day of that year.”.

(b) REPORT ON RaTES.—The Secretary of Health and Human
Services shall report to Congress, by not later than March 1, 1989,
on the adequacy of the amounts paid under title XVIII of the Social
Security Act for rural health clinic services provided by independent
rural health clinics.

(c) EFrFecTIVE DATE.—The amendment made by subsection (a)
shall apply to services furnished on or after April 1, 1988.

SEC. 4068. PAYMENT FOR AMBULATORY SURGERY AT EYE, AND EYE AND
EAR, SPECIALTY HOSPITALS.

(a) IN GENERAL.—Section 1833G)3)B)ii) of the Social Security
Act (42 US.C. 13951/ 3)(BXii)) is amended—

(1) by striking “In” and inserting “Subject to the last sentence
of this clause, in’: and

(2) by adding at the end thereof the following:

“In the case of a hospital that makes application to the Secretary
and demonstrates that it specializes in eye services or eye and ear
services (as determined by the Secretary), receives more than 30 per-
cent of its total revenues from outpatient services and was an eye
specialty hospital or an eye and ear specialty hospital on October I,
1987, the cost proportion and ASC proportion in effect under sub-
clauses (I) and (II) for cost reporting periods beginning in fiscal year
1988 shall remain in effect for cost reporting periods beginning in
fiscal year 1989 or fiscal year 1990.".
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(b) DEVELOPMENT OF PROSPECTIVE PAYMENT METHODOLOGY FOR
OurPATIENT HOSPITAL SERVICES.—Section 1135(d) of the Social Se-
curity Act (42 U.S.C. 1320b-5(d)) is amended—

(1) by adding at the end of paragraph (3) the following: “In
establishing such rates, the Secretary shall consider whether a
differential payment rate is appropriate for speciality hospi-
tals.”: and

(2) by adding at the end the following new paragraph.:

?) The Secretary shall solicit the views of the Prospective Pay-
ment Assessment Commission in developing the systems under para-
graphs (1) and (6), and shall include in the Secretary’s reports under
this subsection any views the Commission may submit with respect
to such systems.”,

(c) EFFECTIVE DATE.—The amendments made by subsection (a)
shall be effective as if included in the amendment made by section
9243(@)N1XB) of the Omnibus Budget Reconciliation Act of 1986.

Subpart C—Eligibility and Benefits Changes

SEC. 4070. COVERAGE OF MENTAL HEALTH SERVICES.
(a) OurPATIENT SERVICES UNDER PART B.—Section 1833(c) of the
Social Security Act (42 U.S.C. 13951(c)) is amended—

(1) by striking “$312.50” and inserting “$1375.00"" and

(2) by adding at the end thereof the following:

“For purposes of this subsection, the term ‘treatment’ does not in-
clude brief office visits (as defined by the Secretary) for the sole pur-
pose of prescribing or monitoring prescription drugs used in the
treatment of such disorders.”.

(b) PARTIAL HOSPITALIZATION COVERAGE.—

(1) Section 1861(sX2)B) of such Act (42 U.S.C. 1395x(s)(2XB)) is
amended by inserting “and partial hospitalization services inci-
dent to such services” before the semicolon.

(2) Section 1861 of such Act (42 US.C. 1395x) is qmended by
adding at the end thereof the following new subsection:

“Uf(1) The term ‘partial hospitalization services’ means the items
and services described in paragraph (2) prescribed by a physician
and provided under a program described in paragraph (3) under the
supervision of a physician pursuant to an individualized, written
plan of treatment established and periodically revgewed .by a physi-
cian (in consultation with appropriate staff participating in such
program), which plan sets forth the physician’s diagnosis, the type,
amount, frequency, and duration of the items and services provided
under the plan, and the goals for treatment under the plan.

“(2) The items and services described in this paragraph are—

“lA) individual and group therapy with physicians or psy-
chologists (or other mental health professionals to the extent
authorized under State law), . o

““B) occupational therapy requiring the skills of a qualified
occupational therapist, . o

“(C) services of social workers, trained psychiatric nurses, and
other staff trained to work with psychiatric patients,

[£9
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“D) drugs and biologicals furnished for therapeutic purposes
(which cannot, as determined in accordance with regulations,
be self-administered), ) '

“E) individualized activity therapies that are not primarily
recreational or diversionary, o

“(F) family counseling (the primary purpose of which is treat-
ment of the individual’s condition),

“(G) patient training and education (to the extent that train-
ing and educational activities are closely and clearly related to
individual’s care and treatment),

“(H) diagnostic services, and

“D such other items and services as the Secretary may pro-
vide (but in no event to include meals and transportation);

that are reasonable and necessary for the diagnosis or active treat-
ment of the individual's condition, reasonably expected to improve
or maintain the individual’s condition and functional level and to
prevent relapse or hospitalization, and furnished pursuant to such
guidelines relating to frequency and duration of services as the Sec-
retary shall by regulation establish (taking into account accepted
norms of medical practice and the reasonable expectation of patient
improvement).

“(3) A program described in this paragraph is a program which is
hospital-based or hospital-affiliated (as defined by the Secretary)
and which is a distinct and organized intensive ambulatory treat-
ment service offering less than 24-hour-daily care.”.

(8) Section 1835(a)X?2) of such Act (42 US.C. 1395n(@)?) is
amended—

(A) by striking “and’” at the end of subparagraph (D);

(B) by striking the period at the end of subparagraph (E)
and inserting ‘; and”; and

(C) by inserting after subparagraph (E) the following new
subparagraph:

“(F) in the case of partial hospitalization services, (i) the
individual would require inpatient psychiatric care in the
absence of such services, (ii) an individualized, written plan
for furnishing such services has been established by a phy-
sician and is reviewed periodically by a physician, and (iii)
such services are or were furnished while the individual is
or was under the care of a physician.”.

(4) Section 1833(c) of such Act, as amended by subsection (a),
is further amended at the end thereof by inserting ‘‘or partial
hospitalization services that are not directly provided by a phy-
sician’”’ before the period.

(¢) EFFECTIVE DATE; IMPLEMENTATION.—

(1) The amendment made by subsection (a)1) shall apply with
respect to calendar years beginning with 1988; except that with
respect to 1988, any reference in section 1833(c) of the Social Se-
curity Act, as amended by subsection (a), to “$1375.00” is
deemed a reference to “$562.50". The amendment made by sub-
section (a)(2) shall apply to services furnished on or after Janu-
ary 1, 1989.

(2XA) The amendments made by subsection (b) shall become
effective on the date of enactment of this Act.
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(B) The Secretary of Health and Human Services shall imple-
ment the amendments made by subsection (b) so as to ensure
that there is no additional cost to the medicare program by
reason of such amendments.

SEC. 4071. COVERAGE OF INFLUENZA VACCINE AND ITS ADMINISTRATION.
(@) IN GENERAL.—Section 1861(s)(10)(A) of the Social Security Act
(42 US.C. 1395x(a)10)(A)) is amended by inserting before the semi-
colon the following: “and influenza vaccine and its administra-
tion”.
(b) CONTINGENT EFFECTIVE DATE; DEMONSTRATION PROJECT. —

(1) The provisions of subsection (e) of section 4072 of this sub-
part shall apply to this section in the same manner as it applies
to section 4072.

(2) In conducting the demonstration project pursuant to para-
graph (1), in order to determine the cost effectiveness of includ-
ing influenza vaccine in the medicare program, the Secretary of
Health and Human Seruvices is required to conduct a demon-
stration of the provision of influenza vaccine as a service for
medicare beneficiaries and to expend $25,000,000 each year of
the demonstration project for this purpose. In conducting this
demonstration, the Secretary is authorized to purchase in bulk
influenza vaccine and to distribute it in a manner to make it
widely available to medicare beneficiaries, to develop projects to
provide vaccine in the same manner as other covered medicare
services in large scale demonstration projects, including state-
wide projects, and to engage in other appropriate use of moneys
to provide influenza vaccine to medicare beneficiaries and
evaluate the cost effectiveness of its use. In determining cost ef-
fectiveness, the Secretary shall consider the direct cost of the
vaccine, the utilization of vaccine which might otherwise not
have occurred, the costs of illnesses and nursing home days
avoided, and other relevant factors, except that extended life for
beneficiaries shall not be considered to reduce the cost effective-
ness of the vaccine.

SEC. 4072. PAYMENT FOR THERAPEUTIC SHOES FOR INDIVIDUALS WITH
SEVERE DIABETIC FOOT DISEASE.
(a) CovERAGE UNDER PART B.—Section 1861(s) of the Social Secu-
rity Act (42 U.S.C. 1395x(s)) is amended—

(1) by redesignating paragraphs (12) through (15) as para-
graphs (13) through (16), respectively,

(2) by striking out “and” at the end of paragraph (10),

(3) by striking out the period at the end of paragraph (11) and
inserting ‘; and’”, and '

(4) by inserting after paragraph (11) the following new para-

aph.:

“(12) extra-depth shoes with inserts or custom molded shoes
for an individual with diabetes, if— o ..

“(A) the physician who is managing the individual’s dia-
betic condition (i) documents that the individual has pe-
ripheral neuropathy with evidence of callus formation, a
history of pre-ulcerative calluses, a history of previous ul-
ceration, foot deformity, or previous amputation, or poor
circulation, and (ii) certifies that the individual needs such
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shoes under a comprehensive plan of care related to the in-
dividual’s diabetic condition; ' '

“(B) the particular type of shoes are prescribed by a podi-
atrist or other qualified physician (as established by the
Secretary); and ..

“(C) the shoes are fitted and furnished by a podiatrist or
other qualified individual (such as a pedorthist or ortho-
tist, as established by the Secretary) who is not the physi-
cian described in subparagraph (A) (unless the Secretary
finds that the physician is the only such qualified individ-
ual in the area).”.

(b) Limrration oN BENEFIT.—Section 1833 of such Act (42 US.C.
1395) is amended by inserting after subsection (e) the following new
subsection:

“f)(1) In the case of shoes described in section 1861(s)12)—

“CA) no payment may be made under this part for the fur-
nishing of more than one pair of shoes for any individual for
any calendar year, and

““B) with respect to expenses incurred in any calendar year,
no more than the limit established under paragraph (2) shall be
considered as incurred expenses for purposes of subsections (a)
and (b).

Payment for shoes under this part shall be considered to include
payment for any expenses for the fitting of such shoes.

“(2XA) Except as provided by the Secretary under subparagraphs
(B) and (C), the limit established under this paragraph—

5 “ti) for the furnishing of one pair of custom molded shoes is
300;
“tti) for the furnishing of extra-depth shoes and inserts is—
“(1) $100 for the pair of shoes itself, and
“ID $50 for inserts for a pair of shoes.

“(B) The Secretary or a carrier may establish limits for shoes that
are lower than the limits established under subparagraph (A) if the
Secretary finds that shoes and inserts of an appropriate quality are
readily available at or below such lower limits.

“C) For each year after 1988, each dollar amount under subpara-
graph (A) or (B) (as previously adjusted under this subparagraph)
shall be increased by the same percentage increase as the Secretary
provides with respect to durable medical equipment for that year,
except that if such increase is not a multiple of $1, it shall be
rounded to the nearest multiple of $1.

“3) In this title, the term ‘shoes’ includes, except for purposes of
subparagraphs (AXit) and (B) of paragraph (2), inserts for extra-
depth shoes.”.

(¢) MopIFIcATION OF ExcLusioN.—Section 1862(a)X8) of such Act
42 US.C. 1395y(a)8)) is amended by inserting *, other than shoes
furnished pursuant to section 1861(s)12)” before the semicolon.

(d) CONFORMING AMENDMENTS.—Sections 1864(a), 1865(a),
1902(a)(9)(C), and 1915(a)1B)Gi)D) of such Act (42 U.S.C. 1395aala),
1395bb(a), 1396a(a)IXC), 1396n(aX1)(B)Xii)1) are each amended by
striking out “paragraphs (12) and (13)” and inserting “paragraphs
(13) and (14)".

(e) CONTINGENT EFFECTIVE DATE; DEMONSTRATION PROJECT.—
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(1) The amendments made by this section shall become effec-
tive (if at all) in accordance with paragraph (2).

(2XA) The Secretary of Health and Human Services (in this
paragraph referred to as the “Secretary’’), shall establish a dem-
onstration project to begin on October 1, 1988, to test the cost-
effectiveness of furnishing therapeutic shoes under the medicare
program to the extent provided under the amendments made by
this section to a sample group of medicare beneficiaries.

(B)Xi) The demonstration project under subparagraph (A)
shall be conducted for an initial period of 24 months. Not later
than October 1, 1990, the Secretary shall report to the Congress
on the results of such project. If the Secretary finds, on the
basis of existing data, that furnishing therapeutic shoes under
the medicare program to the extent provided under the amend-
ments made by this section is cost-effective, the Secretary shall
include such finding in such report, such project shall be dis-
continued, and the amendments made by this section shall
become effective on November 1, 1990.

(iv) If the Secretary determines that such finding cannot be
made on the basis of existing data, such project shall continue
for an additional 24 months. Not later than April 1, 1993, the
Secretary shall submit a final report to the Congress on the re-
sults of such project. The amendments made by this section
shall become effective on the first day of the first month to
begin after such report is submitted to the Congress unless the
report contains a finding by the Secretary that furnishing
therapeutic shoes under the medicare program to the extent pro-
vided under the amendments made by this section is not cost-
effective (in which case the amendments made by this section
shall not become effective).

SEC. 4073. COVERAGE OF CERTIFIED NURSE-MIDWIFE SERVICES.
(a) COVERAGE OF SERVICES.—Section 1861(s)X9) of the Social Secu-
rity Act (42 U.S.C. 1395x(s)(2)) is amended—
(D) by striking “and” at the end of subparagraph (J);
(2) by adding “and’ at the end of subparagraph (K); and
(3) by adding at the end thereof the following new subpara-
graph:
“(L) certified nurse-midwife services;’’
(b) PAYMENT OF BENEFITS.—
(1) Section 1832(a)2XB) of such Act (42 U.S.C. 1395k(a)(2)(B))
is amended— -
(A) by striking “and’ at the end of clause (ii);
(B) by striking the semicolon at the end of clause (iii) and
inserting a comma; and )
(C) by adding at the end thereof the following new clause:
“Gv) certified nurse-midwife services; and’. .
(9) Section 1833(a)1) of such Act (42 US.C. 1395k(a)1) is
amended—
(A) by striking “‘and’ at the end of clause (F); .
(B) by striking ‘“‘services; and’ in clause (G) and inserting
“services,’’: and ‘ .
(D) by adding at the end thereof the following: “and (D)
with respect to certified nurse-midwife services under sec-
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tion 1861(s)(2)(L), the amounts paid shall be the amount de-
termined by a fee schedule established by the Secretary for
the purposes of this subparagraph (but in no event more
than 65 percent of the prevailing charge that would be al-
lowed for the same service performed by a physician);”.
(3) Section 1833 of such Act (42 U.S.C. 13951) is amended by
adding at the end the following new subsection:

“m) In the case of certified nurse-midwife services for which pay-
ment may be made under this part only pursuant to section
1861(sX2)L), payment may only be made under this part for such
services on an assignment-related basis.”.

(¢) DerINITION.—Section 1861 of such Act (42 US.C. 1395x) is
amended by adding at the end thereof the following new subsection:

“Certified Nurse-Midwife Services

“lffX1) The term ‘certified nurse-midwife services’ means such
services furnished by a certified nurse-midwife (as defined in para-
graph (2)) and such services and supplies furnished as an incident
to his service which the certified nurse-midwife is legally authorized
to perform under State law (or the State regulatory mechanism pro-
vided by State law) as would otherwise be covered if furnished by a
physician or as an incident to a physician’s service.

“(2) The term ‘certified nurse-midwife’ means a registered nurse
who has successfully completed a program of study and clinical ex-
perience meeting guidelines prescribed by the Secretary, or has been
certified by an organization recognized by the Secretary, and per-
forms services in the area of management of the care of mothers and
babies throughout the maternity cycle.”.

(c) CONFORMING CHANGES.—

(1) Section 1905(a)17) of such Act (42 U.S.C. 1396d(a)17)) is
amended by striking “as defined in subsection (m)”’ and insert-
ing “as defined in section 1861(ff)".

(2) Section 1905 of such Act (42 U.S.C. 1396d) is amended by
striking subsection (m).

(d) EFFeCTIVE DATE.—The amendments made by this section
?h(;é{g (lgae effective with respect to services performed on or after July
SEC. 4074. COVERAGE OF SOCIAL WORKER SERVICES FURNISHED BY A

HEALTH MAINTENANCE ORGANIZATION TO ITS MEMBERS.

(a) IN GENERAL.—Section 1861(s2)H)(ii) of the Social Security
Act (42 U.S.C. 1395x(s)2)(H)(i1)) is amended—

(1) by inserting “or by a clinical social worker (as defined in
subsection (ff)” after “clinical psychologist (as defined by the
Secretary)”: and

(2) by striking “incident to his services” and inserting “inci-
dent to such clinical psychologist’s services or clinical social
worker’s services”.

(b) CLiNicAL SociaL WorkER DEFINED.—Section 1861 of such Act
(42 US.C. 1395x) is amended by adding at the end the following

new subsection:

“Clinical Social Worker

“tf) The term ‘clinical social worker’ means an individual who—
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“(1) possesses a master’s or doctor’s degree in social work;

“2) after obtaining such degree has performed at least 2 years
of supervised clinical social work; and

“(3NA) is licensed or certified as a clinical social worker by
the State in which the services are performed, or

“B) in the case of an individual in a State which does not
provide for licensure or certification—

“() has completed at least 2 years or 3,000 hours of post-
master’s degree supervised clinical social work practice
under the supervision of a master’s level social worker in
an appropriate setting (as determined by the Secretary), and
i ‘}‘L(ii)”meets such other criteria as the Secretary estab-

ishes.”.

(¢c) EFFECTIVE DATE.—The amendments made by this section shall
bg ;gfective with respect to services performed on or after January 1,
1988.

SEC. 4075. CLARIFICATION OF COVERAGE OF DRUGS USED IN IMMUNOSUP-

PRESSIVE THERAPY.

(a) IN GENErRAL.—Section 1861(s)(2)J) of the Social Security Act
(42 U.S.C. 1395x(s)(2XJ)) is amended by striking ‘“immunosuppressive
drugs” and inserting ‘prescription drugs used in immunosuppres-
sive therapy’.

(b) ErFrFecTiVE DATE.—The amendment made by subsection (a)
shall apply to drugs dispensed on or after the date of the enactment
of this Act.

SEC. 4076. SERVICES OF A PHYSICIAN ASSISTANT.

(a) SERvICES COVERED.—Section 1861(s)2)K) of the Social Securi-
ty Act (42 U.S.C. 1395x(s)2XK)) is amended by inserting “, in a rural
area (as defined in section 1886(d)2)(D)) that is designated, under
section 332a)1)(A) of the Public Health Service Act, as a health
manpower shortage area,” after “1905(c)”. _

(b) EFFECTIVE DATE.—The amendments made by this section shall
apply with respect to services furnished on or after January 1, 1989.

SEC. 4077. PSYCHOLOGIST SERVICES IN CLINICS.
(@) COVERAGE OF PSYCHOLOGISTS' SERVICES FURNISHED AT RURAL
Hearra CLINICS.— )
(1) Section 1861(aa)1)XB) of the Social Security Act (42 US.C.
1395x(aa)1)(B)) is amended by striking ‘physician assistant or
by a nurse practitioner’” and inserting ‘physician assistant or a
nurse practitioner (as defined in paragraph (3), or by a clinical
psychologist (as defined by the Secretary),”. '
(2) The amendment made by paragraph (1) shall be effective
with respect to services furnished on or after the date of enact-
ment of this Act.
(b) DIRECT PAYMENT FOR PSYCHOLOGISTS' SERVICES FURNISHED AT
A CommuniTy MENTAL HEALTH CENTER.— .
(1) Section 1861(sX2) of the Social Security Act (42 US.C.
1395x(sX?2)), as amended, is amended—
(A) by striking “and’ at the end of subparagraph (K);
(B) by adding “and” at the end of subparagraph (L); and
(C) by adding at the end thereof the following new sub-
aragraph: . o,
“M) qualified psychologist services; "
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(2) Section 1832(aX2)(B) of such Act (42 U.S.C. 1395k(a)2)(B))

is amended— B
(A) by striking “and” at the end of clause (i) .
(B) by striking the semicolon in clause (iti) and inserting
a comma, and
(C) by adding at the end thereof the following new clause:
“iv) qualified psychologist services; and’. _
(3) Section 1833(a)1) of such Act (42 US.C. 1395k(a)1)) is
amended—

(A) by striking “and’ at the end of subparagraph (G);

(B) by striking “services; and” in subparagraph (H) and
inserting ‘‘services,’’

(C) by adding ‘“and” at the end of subparagraph (I); and

(D) by adding at the end thereof the following new sub-
paragraph: ‘(JJ) with respect to qualified psychologist serv-
ices under section 1861(s2)(M), the amounts paid shall be
the amount determined by a fee schedule established by the
Secretary for the purposes of this subparagraph;”.

(4) The subsection added by section 4073(b)(3) of this subpart
is amended by inserting “and in the case of qualified psycholo-
gists services for which payment may be made under this part
only pursuant to section 1861(s)(2(M)" after “1861(sX2)L)".

(5) Section 1861 of such Act (42 U.S.C. 1395x) is amended by
adding at the end thereof the following new subsection:

“Qualified Psychologist Services

“ltgg) The term ‘gualified psychologist services’ means such serv-
ices and such services and supplies furnished as an incident to his
service furnished by a clinical psychologist (as defined by the Secre-
tary) at a community mental health center (as such term is used in
the Public Health Service Act) which the psychologist is legally au-
thorized to perform under State law (or the State regulatory mecha-
nism provided by State law) as would otherwise be covered if fur-
nished by a physician or as an incident to a physician’s service.

(5) The amendments made by this subsection shall be effective
with respect to services performed on or after July 1, 1988.
SEC. 4078. PROVISION OF OFFSITE COMPREHENSIVE OUTPATIENT REHA-
BILITATION SERVICES.

Section 1861(cc)l) of the Social Security Act (42 US.C
1395x(cc)(1) is amended by adding at the end thereof the following:
“In the case of physical therapy, occupational therapy, and speech
pathology services, there shall be no requirement that the item or
service be furnished at any single fixed location if the item or serv-
ice is furnished pursuant to such plan and payments are not other-
wise made for the item or service under this title.”.

SEC. 4079. DEMONSTRATION PROJECTS TO PROVIDE PAYMENT ON A PRE-

PAID, CAPITATED BASIS FOR COMMUNITY NURSING AND AM-
BULATORY CARE FURNISHED TO MEDICARE BENEFICIARIES.

(a) IN GENERAL.—The Secretary of Health and Human Services
(in this section referred to as the ‘‘Secretary’’) shall enter into an
agreement with not less than four eligible organizations submitting
applications under this section to conduct demonstration projects to
provide payment on a prepaid, capitated basis for community nurs-
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ing and ambulatory care furnished to any individual entitled to
benefits under part A and enrolled under part B of title XVIII of
the Social Security Act (other than an individual medically deter-
mined to have end-stage renal disease) who resides in the geograph-
ic area served by the organization and enrolls with such organiza-
tion (in accordance with subsection (c)X2)).

(b) DEFINITIONS oF COMMUNITY NURSING AND AMBULATORY CARE
AND ELIGIBLE ORGANIZATION.—As used in this section.

(1) The term ‘“community nursing and ambulatory care”
means the following services:

(A) Part-time or intermittent nursing care furnished by or
under the supervision of registered professional nurses.

(B) Physical, occupational, or speech therapy.

(C) Social and related services supportive of a plan of am-
bulatory care.

_ng) Part-time or intermittent services of a home health
aide.

(E) Medical supplies (other than drugs and biologicals)
and durable medical equipment while under a plan of care.

(F) Medical and other health services described in para-
graphs (2XH)(ii) and (5) through (9) of section 1861(s) of the
Soctal Security Act.

(G) Rural health clinic services described in section
1861(aa)1)(C) of such Act.

(H) Certain other related services listed in section
1915(c)4X(B) of such Act to the extent the Secretary finds
such services are appropriate to prevent the need for institu-
tionalization of a patient.

(2) The term ‘‘eligible organization” means a public or private
entity, organized under the laws of any State, which meets the
following requirements:

(A) The entity (or a division or part of such entity) is pri-
marily engaged in the direct provision of community nurs-
ing and ambulatory care.

(B) The entity provides directly, or through arrangements
with other qualified personnel, the services described in
paragraph (1).

(C) The entity provides that all nursing care (including
services of home health aids) is furnished by or under the
supervision of a registered nurse.

(D) The entity provides that all services are furnished by
qualified staff and are coordinated by a registered profes-
stonal nurse. o

(E) The entity has policies governing the furnishing of
community nursing and ambulatory care that are devel-
oped by registered professional nurses in cooperation with
(as appropriate) other professionals. )

(F) The entity maintains clinical records on all patients.

(G) The entity has protocols and procedures to assure,
when appropriate, timely referral to or consultation with
other health care providers or professionals.

(H) The entity complies with applicable State and local
laws governing the provision of community nursing and
ambulatory care to patients.
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(D The requirements of subparagraphs (B), (D), and (E) of
section 1876(b)2) of the Social Security Act.

(¢) AGREEMENTS WitH ELicIBLE ORGANIzATIONS To CoNnbpUCT.
DEMONSTRATION PROJECTS.—

(1) The Secretary may not enter into an agreement with an el-
igible organization to conduct a demonstration project under
this section unless the organization meets the requirements of
this subsection and subsection (d) with respect to members en-
rolled with the organization under this section.

(2) The organization shall have an open enrollment period for
the enrollment of individuals under this section. The duration
of such period of enrollment and any other requirement pertain-
ing to enrollment or termination of enrollment shall be speci-
fied in the agreement with the organization.

(3) The organization must provide to members enrolled with
the organization under this section, through providers and
other persons that meet the applicable requirements of titles
XVIII and XIX of the Social Security Act, community nursing
and ambulatory care (as defined in subsection (b)(1)) which is
generally available to individuals residing in the geographic
area served by the organization, except that the organization
may provide such members with such additional health care
services as the members may elect, at their option, to have cov-
ered.

(4) The organization must make community nursing and am-
bulatory care (and such other health care services as such indi- .
viduals have contracted for) available and accessible to each in-
dividual enrolled with the organization under this section,
within the area served by the organization, with reasonable
promptness and in a manner which assures continuity.

(5) Section 1876(c)(5) of the Social Security Act shall apply to
organizations under this section in the same manner as it ap-
plies to organizations under section 1876 of such Act.

(6) The organization must have arrangements, established in
accordance with regulations of the Secretary, for an ongoing
quality assurance program for health care services it provides to
such individuals under the demonstration project conducted
under this section, which program (A) stresses health outcomes
and (B) provides review by health care professionals of the proc-
ess followed in the provision of such health care services.

(7) Under a demonstration project under this section—

(A) the Secretary could require the organization to pro-
vide financial or other assurances (including financial risk-
sharing) that minimize the inappropriate substitution of
other services under title XVIII of such Act for community
nursing services, and

(B) if the Secretary determines that the organization has
failed to perform in accordance with the requirements of
the project (including meeting financial responsibility re-
quirements under the project, any pattern of disproportion-
ate or inappropriate institutionalization) the Secretary
shall, after notice, terminate the project.

(d) DETERMINATION OF PER CAPITA PAYMENT RATES.—
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(1) The Secretary shall determine for each 12-month period in
which a demonstration project is conducted under this section,
and shall announce (in a manner intended to provide notice to
interested parties) not later than three months before the begin-
ning of such period, with respect to each eligible organization
conducting a_ demonstration project under this section, a per
capita rate of payment for each class of individuals who are en-
rolled with such organtzation who are entitled to benefits under
part A and enrolled under part B of title XVIII of the Social
Security Act.

(2XA) Except as provided in paragraph (3), the per capita rate
of payment under paragraph (1) shall be determined in accord-
ance with this paragraph.

(B) The Secretary shall define appropriate classes of members,
based on age, disability status, and such other factors as the
Secretary determines to be appropriate, so as to ensure actuarial
equivalence. The Secretary may add to, modify, or substitute for
such classes, if such changes will improve the determination of
actuarial equivalence.

(C) The per capita rate of payment under paragraph (1) for
each such class shall be equal to 95 percent of the adjusted av-
erl'age per capita cost (as defined in subparagraph (D)) for that
class.

(D) For purposes of subparagraph (C), the term ‘adjusted aver-
age per capita cost’ means the average per capita amount that
the Secretary estimates in advance (on the basis of actual expe-
rience, or retrospective actuarial equivalent based upon an ade-
quate sample and other information and data, in a geographic
area served by an eligible organization or in a similar areq,
with appropriate adjustments to assure actuarial equivalence)
would be payable in any contract year for those services covered
under parts A and B of title XVIII of the Social Security Act
and types of expenses otherwise reimbursable under such parts
A and B which are described in subparagraphs (A) through (G)
of subsection (b)X1) (including administrative costs incurred by
organizations described in sections 1816 and 1842 of such Act),
if the services were to be furnished by other than an eligible
organization.

(3) The Secretary shall, in consultation with provi'ders, health
policy experts, and consumer groups develop capitation-based re-
imbursement rates for such classes of individuals entitled to
benefits under part A and enrolled under part B of the Social
Security Act as the Secretary shall determine. Such rates shall
be applied in determining per capita rates of payment under
paragraph (1) with respect to at least one eligible organization
conducting a demonstration project under this section. '

(4XA) In the case of an eligible organization conducting a
demonstration project under this section, the Secretary shall
make monthly payments in advance and in accordance with the
rate determined under paragraph (2) or (3), except as provided
in subsection (e)3)B), to the organization for each individual
enrolled with the organization.

(B) The amount of payment under paragraph (2) or (3) may be
retroactively adjusted to take into account any difference be-
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tween the actual number of individuals enrolled in the plan
under this section and the number of such individuals estimat-
ed to be so enrolled in determining the amount of the advance
payment. . .

(5) The payment to an eligible organization under this section
for individuals enrolled under this section with the organiza-
tion and entitled to benefits under part A and enrolled under
part B of the Social Security Act shall be made from the Feder-
al Hospital Insurance Trust Fund and the Federal Supplemen-
tary Medical Insurance Trust Fund established under such Act
in such proportions from each such trust fund as the Secretary
deems to be fair and equitable taking into consideration bene-
fits attributable to such parts A and B, respectively.

(6) During any period in which an individual is enrolled with
an eligible organization conducting a demonstration project
under this section, only the eligible organization (and no other
individual or person) shall be entitled to receive payments from
the Secretary under this title for community nursing and ambu-
latory care (as defined in subsection (b)(1)) furnished to the indi-
vidual.

(e) RESTRICTION ON PrEMIUMS, DEDUCTIBLES, COPAYMENTS, AND
COINSURANCE.—

(1) In no case may the portion of an eligible organization'’s
premium rate and the actuarial value of its deductibles, coin-
surance, and copayments charged (with respect to community
nursing and ambulatory care) to individuals who are enrolled
under this section with the organization, exceed the actuarial
value of the coinsurance and deductibles that would be applica-
ble on the average to individuals enrolled under this section
with the organization (or, if the Secretary finds that adequate
data are not available to determine that actuarial value, the ac-
tuarial value of the coinsurance and deductibles applicable on
the average to individuals in the area, in the State, or in the
United States, eligible to enroll under this section with the or-
ganization, or other appropriate data) and entitled to benefits
under part A and enrolled under part B of the Social Security
Act, if they were not members of an eligible organization.

(2) If the eligible organization provides to its members en-
rolled under this section services in addition to community
nursing and ambulatory care, election of coverage for such ad-
ditional services shall be optional for such members and such
organization shall furnish such members with information on
the portion of its premium rate or other charges applicable to
such additional services. In no case may the sum of—

(A) the portion of such organization’s premium rate
charged, with respect to such additional services, to mem-
bers enrolled under this section, and

(B) the actuarial value of its deductibles, coinsurance,
and copayments charged, with respect to such services to
such members

exceed the adjusted community rate for such services (as de-
fined in section 1876(e)3) of the Social Security Act).
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(3NA) Subject to subparagraphs (B) and (C), each agreement to
conduct a demonstration project under this section shall pro-
vide that if—

(1) the adjusted community rate, referred to in paragraph
(2), for community nursing and ambulatory care covered
under parts A and B of title XVIII of the Social Security
Act (as reduced for the actuarial value of the coinsurance
and deductibles under those parts) for members enrolled
under this section with the organization,
is less than
(ii) the average of the per capita rates of payment to be
made under subsection (d)(1) at the beginning of the 12-
month period (as determined on such basis as the Secretary
determines appropriate) described in such subsection for
members enrolled under this section with the organization,
the eligible organization shall provide to such members the ad-
ditional benefits described in section 1876(gX3) of the Social Se-
curity Act which are selected by the eligible organization and
which the Secretary finds are at least equal in value to the dif-
ference between that average per capita payment and the ad-
Justed community rate (as so reduced).

(B) Subparagraph (A) shall not apply with respect to any or-
ganization which elects to receive a lesser payment to the extent
that there is no longer a difference between the average per
capita payment and adjusted community rate (as so reduced).

(C) An organization conducting a demonstration project
under this section may provide (with the approval of the Secre-
tary) that a part of the value of such additional benefits under
subparagraph (A) be withheld and reserved by the Secretary as
provided in section 1876(g)5) of the Social Security Act. _

(4) The provisions of paragraphs (3), (5), and (6) of section
1876(g) of the Social Security Act shall apply in the same
manner to agreements under this section as they apply to risk-
sharing contracts under section 1876 of such Act, and, for thL.S
purpose, any reference in such paragraphs to paragraph 2) is
deemed a reference to paragraph (3) of this subsection.

(5) Section 1876(e)4) of the Social Security Act shall apply to
eligible organizations under this section in the same manner as
it applies to eligible organizations under section 1876 of such
Act.

(f) COMMENCEMENT AND DURATION OF Prosects.—Each demon-
stration project under this section shall begin not later than July 1,
1989, and shall be conducted for a period of three years.

(g) REPORT.—Not later than January 1, 1992, the Secretary shall
submit to the Congress a report on the results of the demonstration
projects conducted under this section.

SEC. 4080. PART B PREMIUM. 4
Section 1839 of the Social Security Act (42 U.S.C. 1395r) is amend-

d .
¢ (1) in subsection (e), by striking “1989" each place it appears

and inserting in lieu thereof “1990°; ) y . o
(2) in subsection (f)(1), by striking “or 19877 and inserting in
lieu thereof “1987, or 1988”: and
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(%) in subsection (f(2), by striking “or 1988 and inserting in
lieu thereof “1988, or 1989”.

Subpart D—Other Provisions
SEC. 4081. SUBMISSION OF CLAIMS TO SUPPLEMENTAL INSURANCE CARRI-
ERS.

(a) IN GENERAL.—Section 1842(h)(3) of the Social Security Act (42
US.C. 1395u(h)3) is amended by inserting ‘“(A)” after “(3)” and by
adding at the end the following new subparagraph:

““B) The Secretary shall establish a procedure whereby an indi-
vidual enrolled under this part may assign, in an appropriate
manner on the form claiming a benefit under this part for an item
or service furnished by a participating physician or supplier, the in-
dividual’s rights of payment under a medicare supplemental policy
(described in section 1882(gk1)) in which the individual is enrolled.
In the case such an assignment is properly executed and a claims
determination is made by a carrier with a contract under this sec-
tion, the carrier shall transmit to the private entity issuing the med-
icare supplemental policy notice of such fact and including such in-
formation as the Secretary determines is generally provided to
enable the entity to decide whether (and the amount of) any pay-
ment is due under the policy. The Secretary may enter into arrange-
ments for the transmittal of such information to entities electroni-
cally. The Secretary shall impose user fees for the transmittal of in-
form(}’tion under this subparagraph, whether electronically or other-
wise.”.

(b) MEpIiGAP PoLicy STANDARDS.—Section 1882 of such Act (42
U.S.C. 1395ss) is amended—

(1) in subsection (b)1)—

(A) by amending subparagraph (B) to read as follows:

“(B) includes requirements equal to or more stringent than
the r(equirements described in paragraphs (2) and (3) of subsec-
tion (c);”,

(B) by adding “and” at the end of subparagraph (C), and

(C) by inserting after subparagraph (C) the following new sub-
paragraph:

“(D) provides the Secretary periodically (but at least annual-
ly) with a list containing the name and address of the issuer of
each such policy and the name and number of each such policy
(including an indication of policies that have been previously
approved, newly approved, or withdrawn from approval since
the previous list was provided),”;

(2) in subsection (c)—

(A) by striking “and” at the end of paragraph (1),

(B) by striking the period at the end of paragraph (2) and
inserting ‘¢ and”, and

(C) by inserting after paragraph (2) the following new
paragraph:

“CINA) accepts a notice under section 1842(h)(3)B) as a claims
form for benefits under such policy in lieu of any claims form
otherwise required and agrees to make a payment determination
on the basis of the information contained in such claims form;
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“(B) where such a notice is received—

“(i) provides notice to such physician or supplier and the
beneficiary of the payment determination, and

_“u) provides any appropriate payment directly to the par-
ticipating physician or supplier involved;

C) provides each enrollee at the time of enrollment a card
listing the policy name and number and a single mailing ad-
dress to which notices under section 1842(h)(3)(B) respecting the
policy are to be sent;

“UD) agrees to pay any user fees established under section
1842(h)3)XB) with respect to information transmitted to the
issuer of the policy; and

‘“(E) provides to the Secretary at least annually, for transmit-
tal to carriers, a single mailing address to which notices under
section 1842(hX3)(B) respecting the policy are to be sent.”.

(¢) EFFECTIVE DATES.—(1) The amendment made by subsection (a)
shall apply to contracts with carriers for claims for items and serv-
ices furnished by participating physicians and suppliers on or after
January 1, 1989.

(2)A) The amendments made by subsection (b) shall apply to med-
icare supplemental policies as of January 1, 1989 (or, if applicable,
the date established under subparagraph (B)).

(B) In the case of a State which the Secretary of Health and
Human Services identifies as—

(1) requiring State legislation (other than legislation appropri-
ating funds) in order for medical supplemental policies to be
changed to meet the requirements of section 1882(c)3) of the
Social Security Act, and

(ii) having a legislature which is not scheduled to meet in
1988 in a legislative session in which such legislation may be
constdered, )

the date specified in this subparagraph is the first day of the first

calendar quarter beginning after the close of the first legislative ses-

sion of the State legislature that begins on or after January I, 1989,

and in which legislation described in clause (1) may be considered.

SEC. 4082. REVISION OF PART B HEARINGS.

(a) CLarIFICATION OF OBRA AMENDMENT.—Section 1869(b)(3)(B)
of the Social Security Act (42 U.S.C. 1395ff(b)3)B)) is amended by
striking “chapter 5" and inserting “section 553"

(b) ExPEDITED ADMINISTRATIVE HEARING WHERE ONLY ISSUES OF
Law.—Section 1869(b) of such Act (42 U.S.C. 1395ff(b) is amended
by adding at the end the following new paragraph:

“5) In an administrative hearing pursuant to paragraph (1),
where the moving party alleges that there are no material issues of
fact in dispute, the administrative law Judge shall make an expedit-
ed determination as to whether any such facts are in dispute and, if
not, shall determine the case expeditiously.” .

(¢) TimeLy CARRIER HEARINGS ON PART B APPEALS. —Section
1842(b)(5) of such Act (42 U.S.C. 1395u(b)5)) is amended—

(1) by inserting “(A)” after “(5)’, and
(2) by adding at the end the following new subparagraph:

“B) The Secretary shall establish standards for evaluating carri-

ers’ performa ice of reviews of initial carrier determinations and of

14
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fair hearings under paragraph (3)C), under which a carrier is ex-

ected—

d “ti) to complete such reviews, within 45 days after the date of
a request by an individual enrolled under this part for such a
review, in 95 percent of such requests, and

“Gi) to make a final determination, within 120 days after the
date of receipt of a request by an individual enrolled under this
part for a fair hearing under paragraph (3)(C), in 90 percent of
such cases.”.

(d) GAO Stupy.—The Comptroller General shall conduct a study
concerning the cost effectiveness of requiring hearings with a carrier
under part B of title XVIII of the Social Security Act before having
a hearing before an administrative law judge respecting carrier de-
terminations under that part. The Comptroller General shall report
to the Congress on the results of such study by not later than June
30, 1989.

(e) ErrecTIVE DATES.—(1) The amendment made by subsection (a)
shall take effect on the date of the enactment of this Act.

(2) The amendment made by subsection (b) shall apply to requests
for hearings filed after the end of the 60-day period beginning on
the date of the enactment of this Act.

(3) The amendments made by subsection (c) shall apply to evalua-
tion of performance of carriers under contracts entered into or re-
newed on or after October 1, 1988.

SEC. 4083. PROVISIONS RELATING TO PHYSICIAN PAYMENT REVIEW COM-

MISSION.

(a) REVISION OF APPOINTMENT PROCESS FOR THE PHYSICIAN Pay-
MENT REVIEW COMMISSION.—

(1) IN GENERAL.—Section 1845(a) of Social Security Act (42
US.C. 1395w-1(a)(3) is amended—

(A) in paragraph (1), by striking “with expertise in the
provision and financing of physicians’ services” and insert-
ing “‘with national recognition for their expertise in health
economics, physician reimbursement, medical practice, and
other related fields”: and

(B) in paragraph (3), by striking the last sentence.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall apply to appointments made after the date of the enact-
ment of this Act.

(b) TREATMENT OF EMPLOYEES FOR CERTAIN PURPOSES.—

(1) IN GENERAL.—Section 1886(e)6)D) of the Social Security
Act (42 U.S.C. 1395ww(e)6)D)) is amended by adding at the end
the following: “For purposes of pay (other than pay of members
of the Commission) and employment benefits, rights, and privi-
leges, all personnel of the Commission shall be treated as if
they were employees of the United States Senate.”.

(2) EFrFecTIVE DATE.—The amendments made by paragraph
(1) shall take effect on the date of the enactment of this Act.

(¢) CHANGE IN DATE FOR ANNUAL REPORT OF PHYSICIAN PAYMENT
REviEw COMMISSION. —

(1) Section 1845(b)1) of such Act (42 US.C. 1395w-1(b)1) is
amended by striking “March 1" and inserting “March 31’
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(2) The amendment made by paragraph (1) shall apply with
respect to reports for years after 1987,
SEC. 4084. TECHNICAL AMENDMENTS REL
e ANESTHETISTS.S ELATED TO CERTIFIED REGISTERED
(@) IN GENERAL.—Section 1833(1) of the Social Security Act (42
US.C. 13951(1), as added by section 9320(e) of the Omnibus Budget
Reconciliation Act of 1986, is amended—

(1) in paragraph (2), by striking “1985” and inserting “1985
ang such other data as the Secretary determines necessary’’:
an

(2) in paragraph (5XA), by striking “or group practice” each
place it appears and inserting ‘group practice, or ambulatory
surgical center’.

(b) EFFECTIVE DATE.—The amendments made by subsection (a)
shall apply as if included in the amendment made by section
9320(e)?) of the Omnibus Budget Reconciliation Act of 1986.

SEC. 4085. MISCELLANEOUS AND TECHNICAL PROVISIONS.

(@) PRoMPT SUBMITTAL OF DATA BY SECRETARY.—Section 1845 of
the Social Security Act (42 U.S.C. 1895w-1) is amended by adding at
the end the following new subsection:

“fX1) Not later than October Ist of each year (beginning with
1988), the Secretary shall transmit to the Physician Payment Review
Commission, to the Congressional Budget Office, and to the Congres-
sional Research Service of the Library of Congress national data
(known as the Part B Medicare Annual Data System) for the previ-
ous year respecting part B of this title.

“(2) In order to ensure that the data are available for transmittal
under paragraph (1) on a timely basis, the Secretary shall require,
in the standards and criteria established under section 1842(b)2),
that carriers submit data for a year under the system referred to in
paragraph (1) not later than July Ist of the following year.

“(3) The Secretary, in consultation with the Physician Payment
Review Commission, the Congressional Budget Office, and the Con-
gressional Research Service of the Library of Congress, shall estab-
lish and annually revise standards for the data reporting system de-
scribed in paragraph (1). o . .

“t4) The Secretary shall also provide to the entities described in
paragraph (1) additional data respecting the program under this
part as may be reasonably requested by them on an agreed-upon
schedule. _ _ ,

“(5) The Secretary shall develop, in consultation with the Physi-
cian Payment Review Commission, the Congressional Budget Office,
and the Congressional Research Service of the Library of Congress,
a system for providing to each of such entities on a quarterly basis
summary data on aggregate expenditures under this part by type of
service and by type of provider. Such data shall be provided not
later than 90 days after the end of each quarter (for quarters begin-
ning with the calendar quarter ending on March 31, 1989).”.

(b) CLARIFICATION OF PENALTIES FOR UNASSIGNED LABORATORY
SERVICES.— ) )

(1) IN GENERAL.—Section 1833(h)(5) of the Social Security Act
42 US.C. 1395l(h)5)) is amended by adding at the end the fol-
lowing new subparagraph:
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“(D) If a person knowingly and willfully and on a repeated basis
bills an individual enrolled under this part for charges for a clini-
cal diagnostic laboratory test for which payment may only be made
on an assignment-related basis under subparagraph (C), the Secre-
tary may apply sanctions against the person in the same manner as
the Secretary may apply sanctions against a physician in accordance
with section 1842G)(2).”.

(2) EFFeCTIVE DATE.—The amendment made by paragraph (1)
shall apply to procedures performed on or after January 1, 1988.

(¢c) EXTENSION OF MORATORIUM ON LABORATORY PAYMENT DEM-
ONSTRATION.—Section 9204(a) of the Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended by section 9339(e) of the Om-
nibus Budget Reconciliation Act of 1986, is amended by striking
“January 1, 1988 and inserting “January 1, 1959".

(d) PROMPT PAYMENT FOR COMPREHENSIVE QUTPATIENT REHABILI-
TATION FACILITIES.—

(1) Section 1816(c)2)C) of the Social Security Act (42 U.S.C.
1395h(c)2)C)) is amended by striking “or hospice program” and
inserting “hospice program, comprehensive outpatient rehabili-
tation facility, or rehabilitation agency’’.

(2)A) The amendment made by paragraph (1) shall apply to
claims received on or after the date of enactment of this Act.

(B) The Secretary of Health and Human Services shall pro-
vide for such timely amendments to agreements under section
1816, and regulations, to such extent as may be necessary to im-
plement the amendment made by paragraph (1).

(e) Capaciry To SET GEOGRAPHIC PayMENT Livmirs.—The Secre-
tary of Health and Human Services shall develop the capability to
implement (for services furnished on or after January 1, 1989) geo-
graphic limits on charges and payments under part B of title X VIII
of the Social Security Act for physicians’ services based on state-
wide, regional, or national average (or percentile in a distribution)
of prevailing charges or payment amounts (weighted by frequency of
services). Any such limits shall take into account adjustments for
geographic differences in cost of practice and cost of living.

(f) DELAY IN EFFECTIVE DATE FOR ESTABLISHING PHYSICIAN IDEN-
TIFIER SYSTEM.—Section 9202(g) of the Consolidated Omnibus
Budget Reconciliation Act of 1985 is amended by striking “July 1,
1987" and inserting “October 1, 1988

(&) DATE FOR APPLYING CIVIL PENALITIES FOR IMPROPER USE OF
ASSISTANTS IN PERFORMING CATARACT SURGERY.—

(1) Section 1842(k) of the Social Security Act (42 US.C.
1395u(k)) is amended in paragraphs (1) and (2) by striking
“0X2)” each place it appears and inserting “()(2) in the case of
surgery Auerformed on or after March 1, 1987

(2) The amendment made by paragraph (1) shall be effective
as if included in section 9307(c) of the Consolidated Omnibus
Budget Reconciliation Act of 1985.

(h) UTILIZATION SCREENS FOR PHYSICIAN SERVICES PROVIDED TO
PATIENTS IN REHABILITATION HOSPITALS.—

- (1) The Secretary of Health and Human Services shall estab-
lish (in consultation with appropriate physician groups, includ-
ing those representing rehabilitative medicine) a separate utili-
zation screen for physician visits to patients in rehabilitation



137

hospitals and rehabilitative units (and patients in long-term
care hospitals receiving rehabilitation services) to be used by
carriers under section 1842 of the Social Security Act in per-
forming functions under subsection (a) of such section related to
the.tutzllzatlon practices of physicians in such hospitals and
units.

(2) Not later than 12 months after the date of enactment of
this Act, the Secretary of Health and Human Services shall
take appropriate steps to implement the utilization screen estab-
lished under paragraph (1).

(i) TECHNICAL AMENDMENTS. —

(1) Section 1833(a) of the Social Security Act (42 US.C
13951l(a) is amended—

(A4) in paragraphs (1(D)G) and (2XD)3), by striking, ‘on
the basis of an assignment described in section
1842(b)(3)B)(ii), under the procedure described in section
1870(f(1),” and inserting “on an assignment-related basis””

(B) in paragraph (1), by striking “and” before ‘“(G)": and

(C) in subsection (b)3XA), by striking “on the basis of an
assignment described in section 1842(b)X3)(B)(ii), under the
procedure described in section 1870(f)(1)” and inserting “on
an assignment-related basis’’.

(2) Section 1833(hX1)XC) of such Act (42 US.C. 13951h)1XC)
is amended by inserting before the period the following: “ and
ending on December 31, 1989. For such tests furnished on or
after January 1, 1990, the fee schedule shall be established on a
nationwide basis”.

(3) Section 1833(h)(5)(A) of such Act (42 US.C. 13951(h)HG)A)
is amended by striking “and’ at the end of clause (i), by strik-
ing the period at the end of clause (ii) and inserting *, and”,
and by adding at the end the following new clause:

“AGiy) in the case of a clinical diagnostic laboratory test pro-
vided under an arrangement (as defined in section 1861(w)(1))
made by a hospital, payment shall be made to the hospital.”.

(4) Section 1835(a)2)C) of such Act (42 U.S.C. 1895n(a)2)C))
is amended by striking the second comma at the end of clause
(i).

(5) Section 1842b)SXC) of such Act (42 U.S.C. .15’954(17)(3{(0)
is amended by striking ‘“not more than’ and inserting ‘“less
than’.

(6) Section 1842(h)(5) of such Act (42 U.S.C. 1395u(h)3)) is
amended by striking “the’’ before ‘participation”. '

(7) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986, section 1842G)1) of the
Social Security Act (42 U.S.C. 1395u(j)(1)) is anz‘ended—

(A) in subparagraph (Cxi), b’y inserting ‘“maximum allow-
able” after “If the physician’s’, L . _

(B) in subparagraph (CXv), by striking “1987” and insert
“1986", and

(C) by adding at the end of subparagraph (C) the follow-
ing new clause: ' o

“wii) In the case of a nonparticipating physician who was a par-
ticipating physician during a previous period, for the purpose of
computing the physician’s maximum allowable actual charge
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during the physician’s period of nonparticipation, the physician
shall be deemed to have had a maximum allowable actual charge
during the period of participation, and such deemed maximum al-
lowable actual charge shall be determined accordingly to clauses (i)
through (vi).” _ _

(8) Paragraph (4) of section 1845(e) of the Social Security Act
(42 US.C. 1395w-1(e)) is amended by moving the qllgnment of
each of its provisions (including any clauses therein) 2 ems to
the left.

9) fSection 1861(b)4) of such Act (42 US.C. 1395x(b)4) is
amended by striking the comma before “anesthesia’ and insert-
ing “and’ and by striking ‘‘certified” the second place it ap-

ears.
i (10) The heading of subsection (g) of section 1861 of such Act
(42 U.S.C. 1395x) is amended to read as follows:

“Outpatient Occupational Therapy Services”.

(11) Section 1861(s) of such Act (42 U.S.C. 1395x(s)), as amend-
ed by section 9367(a) of this Act, is amended by striking
“which—"" before paragraph (15) and all that follows through
the end of paragraph (16) and inserting the following: “which
would not be included under subsection (b) if it were furnished
to an inpatient of a hospital.”.

(12) Section 1861(v)(5)A) of such Act (42 U.S.C. 1395x()I(5)XA)
is amended by striking ‘‘section 1861(p)” and ‘‘section 1861(g)”
and inserting ‘“subsection (p)”’ and “‘subsection (g)”, respectively.

(13) The heading of subsection (bb) of section 1861 of such Act
(42 U.S.C. 1395x) 1s amended to read as follows:

“Services of a Certified Registered Nurse Anesthetist”.

(14) The heading of subsection (ee) of section 1861 of such Act
(42 US.C. 1395x) is amended to read as follows:

“Discharge Planning Process”.

(15) Section 1862(a)1)XA) of such Act (42 U.S.C. 1395y(a)1)(A))
is amended by striking “or (D)’ and inserting (D), or (E)’’.

(16) Section 1862(a)14) of such Act (42 U.S.C. 1395y(a)14) is
amended by striking “an patient” and inserting “a patient”.

(17) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986, section 1866(g) of the Social
Security Act (42 U.S.C. 1395cc(g) is amended by striking “for a
hospital outpatient service” and all that follows through “sub-
section (aXI)XH)” and inserting “inconsistent with an arrange-
ment under subsection (a)1)(H) or in violation of the require-
ment for such an arrangement’’.

(18) Section 1869(a) of the Social Security Act (42 U.S.C.
1395ffta)) is amended by inserting ‘‘or a claim for benefits with
respect to home health services under part B’ before “‘shall”.

(19) Section 1869(b)2) of such Act (42 U.S.C. 1395ff(b)2)) is
amended by inserting “and (1)(D)” after “paragraph (1(C)” each
place it appears.
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(20) Section 1875(c)3)XB) of such Act (42 U.S.C. 13951l(c)(3(B))
is amended by striking ‘‘years 1987 and inserting ‘“‘year 1987,

(21) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986—

(A) section 9313(d)(3) of such Act is amended by striking
“2 years after the date of the enactment of this Act” and
inserting “January 1, 1990

(B) section 9332(a)(3) of such Act is amended by inserting
before the period at the end the following: “or in increasing
the proportion of total payments for physicians’ services
which are payments for such services rendered by partici-
pating physicians’’:

(C) section 9335()(2) of such Act is amended by inserting
before the period at the end the following: “except that,
until network administrative organizations are established
under section 1881(cX1XA) of the Social Security Act (as
amended by subsection (d)1) of this section), the distribu-
tion of payments described in the last sentence of section
1881(b)(7) of such Act shall be made based on the distribu-
tion of payments under section 1881 of such Act to network
administrative organizations for fiscal year 1986"; and

(D) section 9343 of such Act is amended—

(i) amending subparagraph (A) of subsection (e)(2) to
read as follows:
“C2)(A) Section 1833 (42 U.S.C. 13951) is amended—

“G) in subsection (a)1XF), by striking (iX3)’ and inserting
@4), and .

“Gi) in subsection (bX3), by striking ‘or under subsection
(I(2) or (D4)."; i

(it) in subsection (h)2), by striking ‘(d)” and insert-
ing “(c)” and by adding at the end the following: “The
amendments made by subsection (c) shall apply to serv-
ices furnished after June 30, 1987.”; and '

(iii) in subsection (h)4), by striking ‘(c)”’ and insert-
ing “d)”.

PART {—PEER REVIEW ORGANIZATIONS

SEC. 4091. CONTRACT PROVISIONS.
(a) EXTENSIONS OF PEER REVIEW CONTRACT PERIOD.—
(1) ONE-TIME EXTENSIONS TO PERMIT STAGGERING OF EXPIRA-
TION DATES.—

(A) IN GENERAL.—In order to permit the Secretary of
Health and Human Services an adequate time to complete
contract renewal negotiations with utilization and quality
control peer review organizations under part B of title XI of
the Social Security Act and to prouvide for a staggered
period of contract expiration dates, notwithstanding section
1153(c) of such Act, the Secretary may provide for exten-
sions of existing contracts, but the total of such extensions

may not exceed 24 months for any contract.
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(B) EFFECTIVE DATE.—The amendment made by subpara-
graph (A) shall apply to renewals occurring on or after the
date of the enactment of this Act.

(2) §-YEAR CONTRACT PERIOD.—

(A) Section 1153(c)3) of such Act (42 U.S.C. 1320c-2(c)(3)
is amended by striking ‘“two” and “biennial” and inserting
“three’” and ‘“triennial’’, respectively.

(B) The amendment made by subparagraph (A) shall
apply with respect to contracts entered into or renewed on
or after the date of the enactment of this Act.

(b) CONTRACT REQUIREMENTS.—

(1) Section 1153 of the Social Security Act (42 U.S.C. 1320c-2)
is amended by adding at the end the following new subsection:

“thX1) The Secretary shall publish in the Federal Register any
new policy or procedure adopted by the Secretary that affects sub-
stantially the performance of contract obligations under this section
not less than 30 days before the date on which such policy or proce-
dure is to take effect. This paragraph shall not apply to the extent it
is inconsistent with a statutory deadline.

“(2) The Secretary shall publish in the Federal Register the gener-
al criteria and standards used for evaluating the efficient and effec-
tive performance of contract obligations under this section and shall
provide opportunity for public comment with respect to such criteria
and standards.

“(3) The Secretary shall regularly furnish each peer review organi-
zation with a contract under this section with a report that docu-
ments the performance of the organization in relation to the per-
formance of other such organizations.”.

d(,?) Section 1153(e) of such Act (42 U.S.C. 1320c-2(e)) is amend-
e —

(A) by inserting ‘(1" after ‘“(e)”:

(B) by striking ‘“Contracting” and inserting “Except as
provided in paragraph (2), contracting’: and

(C) by adding at the end the following new paragraph:

Q%) If a peer review organization with a contract under this sec-
tion is required to carry out a review function in addition to any
function required to be carried out at the time the Secretary entered
into or renewed the contract with the organization, the Secretary
shall, before requiring such organization to carry out such addition-
al function, negotiate the necessary contractual modifications, in-
cluding modifications that provide for an appropriate adjustment
(in light of the cost of such additional function) to the amount of
reimbursement made to the organization.”.

(3) The amendments made by paragraphs (1) and (2) shall
become effective on the date of enactment of this Act.

SEC. 4092. PREFERENCE IN CONTRACTING WITH IN-STATE ORGANIZATIONS.

(@) IN GENERAL.—Section 1153 of the Social Security Act (42
US.C. 1320c-2), as amended by section 4091(bX1) of this part, is fur-
ther amended by adding at the end the following new subsection:

“t(1) Notwithstanding any other provision of this section, the
Secretary shall not renew a contract with any organization that is
not an in-State organization (as defined in paragraph (3) unless the
Secretary has first complied with the requirements of paragraph (2).
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“2)XA) Not later than six months before the date on which a con-
tract period ends with respect to an organization that is not an in-
State organization, the Secretary shall publish in the Federal Regis-
ter—

“(t) the date on which such period ends; and

“(ii) the period of time in which an in-State organization may
submit a proposal for the contract ending on such date.

“(B) If one or more qualified in-State organizations submits a pro-
posal within the period of time specified under subparagraph (A)(ii),
the Secretary shall not automatically renew the current contract on
a noncompetitive basis, bui shall provide for competition for the
contract in the same manner as a new contract under subsection (b).

“(3) For purposes of this subsection, an in-State organization is an
organization that has its primary place of business in the State in
which review will be conducted (or, which is owned by a parent cor-
poration the headquarters of which is located in such State).”"

(b) ErFrecTIVE DATE.—The amendment made by subsection (a)
shall apply with respect to contracts scheduled to be renewed on or
after the first day of the eighth month to begin after the date of en-
actment of this Act.

SEC. 4093. REQUIRING REASONABLE NOTICE AND OPPORTUNITY FOR DIS-
CUSSION PRIOR TO DENIAL OF CLAIM.

(a) IN GENERAL.—Section 1154(a)X3) of the Social Security Act (42
US.C. 1320c-3(a)3)) is amended to read as follows:

“3XA) Subject to subperagraph (B), whenever the organiza-
tion makes a determination that any health care services or
items furnished or to be furnished to a patient by any practi-
tioner or provider are disapproved, the organization shall
promptly notify such patient and the agency or organization re-
sponsible for the payment of claims under title XVIII of this
Act of such determination.

“UB) The notification under subparagraph (A) shall not occur
until 20 days after the date that the organization has—

“(i) made a preliminary notification to such practitioner
or provider of such proposed determination, and
“(ii) provided such practitioner or provider an opportuni-
ty for discussion and review of the proposed determination.
The discussion and review conducted under subparagraph (B)ii)
shall not affect the rights of a practitioner or provider to a formal
reconsideration of a determination under this part (as provided
under section 1155).”.

(b) ErrecTIVE DATE.—The amendment made by subsection (a)
shall apply with respect to determinations made on or after April 1,
1988.

SEC. 4094. PEER REVIEW NORMS AND EDUCATION.

(a) STANDARDS APPLIED BY PROs.—Section 1154(a)6) of the
Social Security Act (42 U.S.C. 1320c-3(a)(6)) is amended by adding
after and below subparagraph (B) thereof the following: -

“As a component of the norms described in clause (1) or (ii), the
organization shall take into account the special problems asso-
ciated with delivering care in remote rural areas, the availabil-
ity of service alternatives to inpatient hospitalization, ~azna; other
appropriate factors (such as the distance from a patient’s resi-
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dence to the site of care, family support, availability of proxi-
mate alternative sites of care, and the patient’s ability to carry
out necessary or prescribed self-care regimens) that could ad-
versely affect the safet)y or effectiveness of treatment provided
on an outpatient basis.”.

(b) ON-SiTE REVIEW.—Section 1154(a) of such Act (42 US.C.
1320c-3(a)) is amended by adding at the end the following new
paragraph.: .

“(15) During each year of the contract entered into under sec-
tion 1153(), the organization shall perform significant on-site
review activities, including on-site review at at least 20 percent
of the rural hospitals in the organization’s area.”.

(c) REPORTS TO PROVIDERS AND EDUCATIONAL ACTIVITIES.—

(1XA) Section 1154(a)6) such Act (42 U.S.C. 1320c-3(a)6)) is
amended—

(i) by redesignating subparagraphs (A) and (B) as clauses
(i) and (i), respectively,

(ii) by inserting “(A)” after ‘(6)”, and

(iit) by adding at the end the following:

“(B) The organization shall—

“(i) offer to provide, several times each year, for a physi-
cian representing the organization to meet (at a hospital or
at a regional meeting) with medical and administrative
staff of each hospital (the services of which are reviewed by
the organization) respecting the organization’s review of the
hospital’s services for which payment may be made under
title XVIII, and

“(ii) publish (not less often than annually) and distribute
to providers and practitioners whose services are subject to
review a report that describes the organization’s findings
with respect to the iypes of cases in which the organization
has frequently determined that (I) inappropriate or unneces-
sary care has been provided, (II) services were rendered in
an inappropriate setting, or (III) services did not meet pro-
fessionally recognized standards of health care.”.

(B) The amendments made by subparagraph (A) shall apply
to contracts under part B of title XI of the Social Security Act
entered into or renewed more than 6 months after the date of
the enactment of this Act.

(2)A) Section 1154(a)4)(B) of the Social Security Act (42
U.S.C. 1320c-3(a)4)(B)) is amended—

(i) by inserting before the period at the end of the first
sentence the following: “and whether individuals enrolled
with an eligible organization have adequate access to
health care services provided by or through such organiza-
tion (as determined, in part, by a survey of individuals en-
rolled with the organization who have not yet used the or-
ganization to receive such services). The contract of each or-
ganization shall also provide that with respect to health
care provided by a health maintenance organization or
competitive medical plan under section 1876, the organiza-
tion shall maintain a beneficiary outreach program de-
signed to apprise individuals receiving care under such sec-
tion of the role of the peer review system, of the rights of
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the individual under such system, and of the method and
purposes for contacting the organization’: and

(ii) by striking “previous sentence’ and inserting “previ-
ous two sentences”.

(B) Section 1154(a)7)A) of such Act (42 US.C. 1320c-
aN7)NA)) is amended—

(1) by inserting ‘“(i)” after ‘“(A)”,

(i) by striking the semicolon and inserting *“ and” and

(ii)) by adding at the end thereof the following new
clause:

“(ii) in the case of psychiatric and physical rehabilitation
services, make arrangements to ensure that (to the extent
possible) initial review of such services be made by a physi-
cian who is trained in psychiatry or physical rehabilitation
(as appropriate).”.

(C) The amendments made by this paragraph shall apply
with respect to contracts entered into or renewed on or after the
date of enactment of this Act.

(d) PEER REVIEW EMPHASIS ON EDUCATIONAL AcTIVITIES. —

(1) Section 1153(c) of such Act (42 U.S.C. 1320c-2(c)) is amend-
ed by adding after and below paragraph (8) the following: “In
evaluating the performance of utilization and quality control
Dpeer review organizations under contracts under this part, the
Secretary shall place emphasis on the performance of such orga-
nizations in educating providers and practitioners (particularly
those in rural areas) concerning the review process and criteria
being applied by the organization.”.

(2) The amendment made by paragraph (1) shall apply to con-
tracts under part B of title XI of the Social Security Act as of
January 1, 1988.

(e) TELECOMMUNICATIONS DEMONSTRATION PrOJECTS.—The Secre-
tary of Health and Human Services shall enter into agreements
with entities submitting applications under this subsection (in such
form as the Secretary may provide) to establish demonstration
projects to examine the feasability of requiring instruction and over-
sight of rural physicians, in lieu of imposing sanctions, through use
of video communication between rural hospitals and teaching hospi-
tals under this title. Under such demonstration projects, the Secre-
tary may provide for payments to physicians consulted via video
communication systems. No funds may be expended under the dem-
onstration projects for the acquisition of capital items including
computer hardware.

SEC. 4095. PREEXCLUSION HEARINGS.

(a) IN GENERAL.—Section 1156(b) of the Social Security Act (42
US.C. 1320c-5(b) is amended by adding at the end the following
new paragraph.: )

“(5) Before the Secretary may effect an exclusion under paragraph
(2) in the case of a provider or practitioner located in a rural health
manpower shortage area (HMSA) or in a county with a population
of less than 70,000, the provider or practitioner adversely affected by
the determination is entitled to a hearing before an administrative
law judge (described in section 205(b)) respecting whether the pro-
vider or practitioner should be able to continue furnishing services
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to individuals entitled to benefits under this Act, pending comple-
tion of the administrative review procedure under paragraph (4). If
the judge does not determine, by a preponderance of the evidence,
that the provider or practitioner will pose a serious risk to such in-
dividuals if permitted to continue furnishing such services, the Sec-
retary shall not effect the exclusion under paragraph (2) until the
provider or practitioner has been provided reasonable notice and op-
portunity for an administrative hearing thereon under paragraph
).

4(b) ErrecTivEe Date.—The amendment made by subsection (a)
shall apply to determinations made by the Secretary of Health and
Human Services under section 1156(b) of the Social Security Act on
or after the date of the enactment of this Act.

(c) TrRANSITION FOR CURRENT CASES.—In the case of a practitioner
or person—

(1) for whom a notice of determination under section 1156(b)
of the Social Security Act has been provided within 365 days
before the date of the enactment of this Act,

(2) who has not exhausted the administrative remedies avail-
able under section 1156(b)(4) of such Act for review of the deter-
mination, and

(3) who requests, within 90 days after the date of the enact-
ment of this Act, a hearing established under this subsection,

the Secretary of Health and Human Services shall provide for a
hearing described in section 1156(b)(5) of the Social Security Act (as
amended by subsection (a) of this section).

(d) REDETERMINATIONS IN CERTAIN CaSes.—If, in hearing under
subsection (c), the judge does not determine, by a preponderance of
the evidence, that the provider or practitioner will pose a serious
risk to individuals entitled to benefits under title XVIII of the
Social Security Act if permitted to continue or resume furnishing
such services, the Secretary shall not effect the exclusion (or shall
suspend the exclusion, if previously effected) under paragraph (2) of
section 1156(b) of such Act until the provider or practitioner has
been provided an administrative hearing thereon under paragraph
(4) of such section, notwithstanding any failure by the provider or
practitioner to request the hearing on a timely basis.

() REPORT ON IMPROVEMENTS IN PROCEDURES FOR IMPOSING
Sancrions.—Not later than one year after the date of enactment of
this Act, the Secretary of Health and Human Services shall report
to Congress on the improved procedures for imposing sanctions
against a practitioner or person under section 1156 of the Social Se-
curity Act established through agreement by the Health Care Fi-
nancing Administration, the American Association of Retired Per-
sons, the American Medical Association, and the Office of the In-
spector General in the Department of Health and Human Seruvices.
The report shall set forth such improved procedures, describe the re-
sponse of physicians and providers to the procedures, assess whether
the procedures effect an appropriate balance between procedural
fairness and the need for ensuring quality medical care, comment
on the alternative provider-patient notification procedure contained
in the agreement, ind recommend whether such procedures should
apply to institutior al providers of health care services.
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SEC. 4096. LIMITATION OF BENEFICIARY LIABILITY FOR SERVICES DISAL-
LOWED BY PEER REVIEW ORGANIZATIONS,

(¢) PART B SERVICES.—

(1) Section 1842 of the Social Security Act (42 U.S.C 1395u) is
amended—

(A) in subsection (b)(3)ii), by inserting “(and to refund
amounts already collected)” after “agrees not to charge’),
and by striking “and (ID” and inserting “ (ID the physi-
cian or other person furnishing such service agrees not to
charge (and to refund amounts already collected) for serv-
ices for which payment under this title is denied under sec-
tion 1154(a)(2) by reason of a determination under section
1154(a)1)B), and (IIL)"

(B) in subsection ((1XA)uii), by inserting ‘“I)” after
“ii1)” and by inserting before the comma the following: “or
(II) payment under this title for such services is denied
under section 1154(a)2) by reason of a determination under
section 1154(a)1)(B)”: and

(C) in subsection (I(1)C), by inserting “in the case de-
scribed in subparagraph (A)iii)D)” after ‘“to an individ-
ual’,

(2) Section 1870(f) of such Act (42 U.S.C. 1395gg(f) is amend-
ed by striking ‘“that the reasonable charge is the full charge for
the services” each place it appears and inserting ‘“to the terms
specified in subclauses (I) and (II) of section 1842(bX3XB)ii)
with respect to the services”.

(b) INDEMNIFICATION.—Section 1879(b) of such Act (42 US.C
1395pp(b)) is amended—

(1) in the first sentence, by striking “ subject to the deducti-
ble and coinsurance provisions of this title,”, and

(2) by adding at the end the following: “No item or service for
which an individual is indemnified under this subsection shall
be taken into account in applying any limitation on the amount
of items and services for which payment may be made to or on
behalf of the individual under this title.”.

(c) PATIENT LIABILITY FOR HoSPITAL CHARGES DURING APPEAL OF
DiscHArGE NoTICE.— )

(1) Section 1154(eX2) of such Act (42 U.S.C. 1320c-3(e)2)) is
amended by adding at the end thereof the following: “If the
hospital requests such a review, it shall also notify the patient
that the review has been requested.”. '

(2) Sections 1154(e)3XA)G) (42 US.C. 1320c-3(eX3)NA)i) and
1154)3XB) (42 US.C. 1320c-3(e)3XB)) of such Act are each
amended by inserting “or (2)” after “paragraph (1)”. .

(d) ErFrFecTIVE DATE.—The amendments made by this section
shall apply to services furnished on or after January 1, 1986.

SEC. 4097. SEPARATE FUNDING LEVELS. .
(a) AGGREGATE FUNDING.—Section 1866(aX1IXF)G)IID of the Social
Security Act (42 U.S.C. 1395cc(a I F)G)IID) is amended—
(1) by striking “1986” and inserting “1988’; and .
(2) inserting “and for any direct or administrative costs in-
curred as a result of review functions added with respect to a
subsequent fiscal year” after “inflation”.
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(b) PayMENT.—Section 1866(a)4)XCXii) of such Act (42 US.C.
1395¢ce(a)(4)(C)ii) is amended to read as follows:
“(ii) shall not be less in the aggregate for a fiscal year—

“Q) in the case of hospitals, than the amount specified in
paragraph (D)(E))IID, and _

“ID) in the case of facilities and agencies, than the
amounts the Secretary determines to be sufficient to cover
the costs of such organizations’ conducting the activities de-
scribed in subparagraph (A) with respect to such facilities
or agencies under part B of title X1.” _ _

(c) EFFecTIVE DATE.—The amendments made by this section shall
apply with respect to fiscal years beginning on or after October 1,
1988.

Subtitle B—Medicaid
PART 1—ELIGIBILITY AND BENEFITS

SEC. 4101. MEDICAID BENEFITS FOR POOR CHILDREN AND PREGNANT
WOMEN.

() MEDIcAID OPTIONAL COVERAGE FOR ADDITIONAL LOow-INCOME
PreGNANT WOMEN AND CHILDREN.—

(1) Section 1902(1) of the Social Security Act (42 US.C.
1396a(1)) is amended—

(A) in paragraph (2)—

(i) by striking “(2) For purposes of paragraph (1)”
and inserting “(2)A) For purposes of paragraph (1)
with respect to individuals described in subparagraph
(A) or (B) of that paragraph”,

(ii) by striking “100 percent’ and inserting “185 per-
cent”, and

(iii) by adding at the end the following new subpara-
graph:

“B) If a State elects, under subsection (a)10XAXiiXIX), to cover
individuals not described in subparagraph (A) or (B) of paragraph
(1), for purposes of that paragraph and with respect to individuals
not described in such subparagraphs the State shall establish an
income level which is a percentage (not more than 100 percent, or, if
less, the percentage established under subparagraph (A)) of the
iircome official poverty line described in subparagraph (A).”; and

(B) in paragraph (3)XD), by inserting “appropriate” after
“applied is the”.

(2) Section 1902(e)}) of such Act (42 U.S.C. 1396ale)}) is
amended by adding at the end the following new sentence:
“During the period in which a child is deemed under the pre-
ceding sentence to be eligible for medical assistance, the medi-
cal assistance eligibility identification number of the mother
shall also serve as the identification number of the child, and
all claims shall be submitted and paid under such number
(unless the State issues a separate identification number for the
child before such period expires).”.

(3) The amendments made by this subsection shall apply to
medical assistance furnished on or after July 1, 1988.
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(b) ALLOWING ACCELERATED COVERAGE oF CHILDREN UP TO AGE

(1) Section 1902(1(1) of such Act (42 US.C. 1396a(1(1) is
amended—

(21) by inserting “and” at the end of subparagraph (B),
an
. (B) by striking subparagraphs (C) through (F) and insert-
ing the following:

f‘(C) children born after September 30, 1983, and who have at-
tained one year of age but have not attained 2, 3, 4, or 5 years
of age (as selected by the State),”.

(2)A) Section 1902(1) of such Act is further amended—

(i) in paragraph (3)(C), by striking “ (C), (D), (E), or (F)”
and inserting “or (C)”, and
(i1) in paragraph (4)B)ii), by striking *, (D), (E), or (F)”,

(B) Section 1902(e)7) of such Act (42 US.C 1396a(e)?) is
?gzsnded by striking “ (C), (D), (E), or (F)” and inserting “or

(C) Section 9401(f)(2) of the Omnibus Budget Reconciliation
Act of 1986 is amended by striking ‘“(A)” after “(2)” and by
striking subparagraphs (B) through (D).

(3) The amendments made by this subsection shall apply with
respect to medical assistance furnished on or after July 1, 1988.

(¢c) COVERAGE oF CHILDREN UP TO AGE 8.—

(1) Section 1905(n)2) of such Act (42 US.C. 1396d(n)2)) is
amended by striking “is under 5 years of age” and inserting
“has not attained the age of 7 (or any age designated by the
State that exceeds 7 but does not exceed 8)”.

(2) Section 1902(D(1XC) of such Act, as amended by subsection
(bX1)B), is further amended by striking “or 5 years” and insert-
ing “5, 6, 7, or 8 years”.

(3XA) The amendments made by this subsection shall apply to
medical assistance furnished on or after October 1, 1958.

(B) For purposes of section 1905(n)(2) of the Social Security
Act (as amended by subsection (a)) for medical assistance fur-
nished during fiscal year 1989, any reference to “age of 7" is
deemed to be a reference to “‘age of 6"’

(d) PREMIUM.— i

(1) Section 1916 of the Social Security Act (42 U.S.C. 13960/ is
amended— )

(A) in subsection (a)(1), by inserting ‘(except for a premi-
um _imposed under subsection (c))” before the semicolon;

(B) by redesignating subsections (c) and (d) as subsections
(d) and (e), respectively; and )

(C) by inserting after subsection (b) the following new
subsection:

“lcX1) The State plan of a State may at the option of the State
provide for imposing a monthly premium (in an amount that does
not exceed the limit established under paragraph (2)) with respect to
an individual described in subparagraph (A) or (B) of section
1902(1)1) who is receiving medical assistance on the basis of section
1902(a)10)(A)G)IX) and whose family income (as determined in ac-
cordance with the methodology specified in section 1902(1)(3)) equals
or exceeds 150 percent of the nonfarm income official poverty line
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(as defined by the Office of Management and Budget, and revised
annually in accordance with section 673(2) of the Omnibus Budget
Reconciliation Act of 1981) applicable to a family of the size in-
volved.

“9) In no case may the amount of any premium imposed under
paragraph (1) exceed 10 percent of the amount by which the family
income (less expenses for the care of a dependent child) of an indi-
vidual exceeds 150 percent of the line described in paragraph (1).

“3) A State shall not require prepayment of a premium imposed
pursuant to paragraph (1) and shall not terminate eligibility of an
individual for medical assistance under this title on the basis of
failure to pay any such premium until such failure continues for a
period of not less than 60 days. The State may waive payment of
any such premium in any case where the State determines that re-
quiring such payment would create an undue hardship.

“t4) A State may permit State or local funds available under
other programs to be used for payment of a premium imposed under
paragraph (1). Payment of a premium with such funds shall not be
counted as income to the individual with respect to whom such pay-
ment is made.’.

(2) The amendments made by paragraph (1) shall become ef-
fective on July 1, 1988.

(e) MISCELLANEOUS PROVISIONS RELATING TO SERVICES FOR PREG-
NANT WoMEN AND CHILDREN.—

(1) Section 1902(a)10) of such Act (42 U.S.C. 1396a(a)10)) is
amended, in subdivision (VII) of the matter following subpara-
graph (E), by striking “and postpartum’ and inserting ‘“‘postpar-
tum, and family planning’’.

(2) Section 1902(e)5) of such Act (42 U.S.C. 1396a(e)5)) is
amended by striking ‘“‘until the end of the 60-day period begin-
ning on the last day of her pregnancy” and inserting “through
the end of the month in which the 60-day period (beginning on
the last day of her pregnancy) ends”.

(3) Section 1902D(SNE) of such Act (42 U.S.C. 1396a(I(3)NE)) is
amended by inserting after “title IV” the following: ‘“(except to
the extent such methodology is inconsistent with clause (D) of
subsection (a)17))”.

(4) Section 1902VUNA) of such Act (42 U.S.C. 1396a()4)XA)) is
?%(;Q’ded by striking “April 17, 1986” and inserting “July I,

(5) Section 1902(1¢4) of such Act (42 US.C. 1396a(l)}) is
amended by adding at the end the following new subparagraph.:

“(C) A State plan may not provide, in its election of the option of
furnishing medical assistance to individuals described in paragraph
(1), that such individuals must apply for benefits under part A of
title IV as a condition of applying for, or receiving, medical assist-
ance under this title.”.

(6)(A) The amendment made by paragraphs (1) shall become
effective on the date of enactment of this Act.

(B) The amendments made by paragraphs (2) and (3) shall be
effective as if they had been included in the enactment of the
Consolidated Omnibus Budget Reconciliation Act of 1985.

(C) The amendment made by paragraph (4) shall apply to
elections made on or after the enactment of this Act.
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(D) The amendment made by paragraph (5) shall apply as if
included in the enactment of section 9401 of the Omnibus
Budget Reconciliation Act of 1986.

SEC. 4102. HOME AND COMMUNITY-BASED SERVICES FOR THE ELDERLY.
(a) IN GENERAL.—
(1) Section 1915 of the Social Security Act (42 U.S.C. 1396n) is
amended—
(A) by transferring subsection (d) to the end of such sec-
tion and redesignating it as subsection (h), and
(B) by inserting after subsection (c) the following new sub-
section:

“dX1) Subject to paragraph (2), the Secretary shall grant a waiver
to provide that a State plan approved under this title shall include
as ‘medical assistance’ under such plan payment for part or all of
the cost of home or community-based services (other than room and
board) which are provided pursuant to a written plan of care to in-
dividuals 65 years of age or older with respect to whom there has
been a determination that but for the provision of such services the
individuals would be likely to require the level of care provided in a
skilled nursing facility or intermediate care facility the cost of
which could be reimbursed under the State plan.

“2) A waiver shall not be granted under this subsection unless
the State provides assurances satisfactory to the Secretary that—

“lA) necessary safeguards (including adequate standards for
provider participation) have been taken to protect the health
and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with
respect to such services;

“B) with respect to individuals 65 years of age or older
who—

“6) are entitled to medical assistance for skilled nursing
or intermediate care facility services under the State plan,
“ii) may require such services, and
“iii) may be eligible for such home or community-based
services under such waiver,
the State will provide for an evaluation of the need for such
skilled nursing facility or intermediate care facility services;
and

“(C) such individuals who are determined to be likely to re-
quire the level of care provided in a skilled nursing facility or
intermediate care facility are informed of the feasible alterna-
tives to the provision of skilled nursing facility or intermediate
care facility services, which such individuals may choose if
available under the waiver. .

Each State with a waiver under this subsection shall provide to the
Secretary annually, consistent with a reasonable data collection
plan designed by the Secretary, information on the impact of the
waiver granted under this subsection on the type and amount of
medical assistance provided under the State plan and on the health
and welfare of recipients. ' _

“9) A waiver granted under this subsection may include a waiver
of the requirements of section 1902(a)1) (relating to statewideness),
section 1902a)10)(B) (relating to comparability), and section
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1902(a)(10)CIGXIID) (relating to income and resource rules applicable
in the community). Subject to a termination by the State (with
notice to the Secretary) at any time, a waiver under this subsection
shall be for an initial term of 8 years and, upon the request of a
State, shall be extended for additional 5-year periods unless the Sec-
retary determines that for the previous waiver period the assurances
provided under paragraph (2) have not been met. A waiver may pro-
vide, with respect to post-eligibility treatment of income of all indi-
viduals receiving services under the waiver, that the maximum
amount of the individual’s income which may be disregarded for
any month is equal to the amount that may be allowed for that pur-
pose under a waiver under subsection (c).

“4) A waiver under this subsection may, consistent with para-
graph (2), provide medical assistance to individuals for case man-
agement services, homemaker/home health aide services and person-
al care services, adult day health services, respite care, and other
medical and social services that can contribute to the health and
well-being of individuals and their ability to reside in a community-
based care setting.

“t5)(A) In the case of a State having a waiver approved under this
subsection, notwithstanding any other provision of section 1903 to
the contrary, the total amount expended by the State for medical as-
sistance with respect to skilled nursing facility services, intermedi-
ate care facility services, and home and community-based seruvices
under the State plan for individuals 65 years of age or older during
a waiver year under this subsection may not exceed the projected
amount determined under subparagraph (B).

“(B) For purposes of subparagraph (A), the projected amount
under this subparagraph is the sum of the following:

‘) The aggregate amount of the State’s medical assistance
under this title for skilled nursing facility services and interme-
diate care facility services furnished to individuals who have
attained the age of 65 for the base year increased by a percent-
age which is equal to the lesser of 7 percent times the number of
years beginning after the base year and ending before the
watver year involved or the sum of—

“d) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
such services) between the base year and the waiver year in-
volved, plus

“(I) the percentage increase between the base year and
the waiver year involved in the number of residents in the
State who have attained the age of 65, plus

“dII) 2 percent for each year beginning after the base
year and ending before the waiver year.

“Gi) The aggregate amount of the State’s medical assistance
under this title for home and community-based services for in-
dividuals who have attained the age of 65 for the base year in-
creased by a percentage which is equal to the lesser of 7 percent
times the number of years beginning after the base year and
ending before the waiver year involved or the sum of—

“lT) the percentage increase (based on an appropriate
market-basket index representing the costs of elements of
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such services) between the base year and the waiver year in-
volved, plus

“dD the percentage increase between the base year and
the waiver year involved in the number of residents in the
State who have attained the age of 65, plus

“dID 2 percent for each year beginning after the base
year and ending before the waiver year.

“(iii) The Secretary shall develop and promulgate by regulation
(by not later than October 1, 1989)—

“D a method, based on an index of appropriately weighted
indicators of changes in the wages and prices of the mix of
goods and services which comprise both skilled nursing
facility services and intermediate care facility services (re-
gardless of the source of payment for such services), for
projecting the percentage increase for purposes of clause (i)1);

“ID) a method, based on an index of appropriately weight-
ed indicators of changes in the wages and prices of the mix of
goods and services which comprise home- and community-
based services (regardless of the source of payment for such
services), for projecting the percentage increase for purposes
of clause (i)); and

“ID a method for projecting, on a State specific basis, the
percentage increase in the number of residents in each State
who are over 75 years of age for any period.

Effective on und after the date the Secretary promulgates the regu-
lation under clause (iii), any reference in this subparagraph to the
‘lesser of 7 percent’ shall be deemed to be a reference to the ‘greater
of 7 percent’.

“C) In this paragraph.:

“G) The term ‘home- and community-based services’ includes
services described in sections 1905(a)7) and 1905(a)8), services
described in subsection (c)4)B), services described in paragraph
(4)(B), personal care services, and services furnished pursuant t
a watver under subsection (c). Z

“GiD Subject to subclause (II), the term ‘base year’ mea
the most recent year (ending before the date of the enactment of
this subsection) for which actual final expenditures under this
title have been reported to, and accepted by, the Secretary.

“I1) For purposes of subparagraph (C), in the case of a State
that does not report expenditures on the basis of the age catego-
ries described in such subparagraph for a year ending before the,
date of the enactment of this subsection, the term ‘base year
means fiscal year 1989. . .

“(iii) The term ‘intermediate care facility services’ does not in-
clude services furnished in an institution certified in accord-
ance with section 1905(d).

“(6XA) A determination by the Secretary to deny a request for a
waiver (or extension of watver) under this subsection shall be sub-
Ject to review to the extent provided unde{' section .]1 1 6’(b)..

“(B) Notwithstanding any other provision of this Act, if the Secre-
tary denies a request of the State for an extension of a waiver under
this subsection, any waiver under this subsection in effect on the
date such request is made shall remain in effect for a period of not
less than 90 days after the date on which the Secretary denies such
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request (or, if the State seeks review of such determination in ac-
cordance with subparagraph (A), the date on which a final determi-
nation is made with respect to such review).”.

(2) The amendments made by paragraph (1) shall become ef-
fective on January 1, 1988.

(b) CONFORMING AMENDMENTS. —

(1) Section 1902a)10XAXUXVI) of such Act (42 US.C
1396a(a)10)AXiiXVI) is amended by striking ‘“section 1915(c)”
each place it appears and inserting ‘“subsection (c) or (d) of sec-
tion 19157

(2) Section 1915(h) of such Act, as redesignated by subsection
(a), is amended by striking ‘(c)”’ and inserting in lieu thereof
“lc)or d)”.

(c) ExTENSION oF WAIVER.—In the case of a State which, as of
December 1, 1987, has a waiver approved with respect to elderly
individuals under section 1915(c) of the Social Security Act, which
waiver is scheduled to expire before July 1, 1988, if the State notifies
the Secretary of Health and Human Services of the State’s intention
to file an application for a waiver udner section 1915(d) of such Act
(as amended by subsection (a) of this section), the Secretary shall
extend approval of the State’s waiver, under section 1915(c) of such
Act, on the same terms and conditions through September 30, 1988.

SEC. 4103. PHYSICIANS’ SERVICES FURNISHED BY DENTISTS.

(a) CLARIFYING COVERAGE.—Section 1905(a)5) of the Social Secu-
rity Act (42 U.S.C. 1396d(a)5)) is amended by inserting ‘“(A)” after
“5)” and by inserting before the semicolon at the end the following:
“, and (B) medical and surgical services furnished by a dentist (de-
scribed in section 1861(r)(2)) to the extent such services may be per-
formed under State law either by a doctor of medicine or by a doctor
of dental surgery or dental medicine and would be described in sub-
paragraph (A) if furnished by a physician (as defined in section
1861(rx1)".

(b) EFFECTIVE DATE.—

(1) The amendment made by subsection (a) applies (except as
provided under paragraph (2)) to payments under title XIX of
the Social Security Act for calendar quarters beginning on or
after anuary 1, 1988, without regard to whether or not final
regulations to carry out such amendment have been promulgat-
ed by such date.

(2) In the case of a State plan for medical assistance under
title XIX of the Social Security Act which the Secretary of
Health and Human Services determines requires State legisla-
tion (other than legislation appropriating funds) in order for
the plan to meet the additional requirement tmposed by the
amendment made by subsection (a), the State plan shall not be
regarded as failing to comply with the requirements of such
title solely on the basis of its failure to meet this additional re-
quirement before the first day of the first calendar quarter be-
ginning after the close of the first regular session of the State
legislature that begins after the date of enactment of this Act.



153

SEC. 4104. OPTIONAL MEDICAID COVERAGE OF INDIVIDUALS IN CERTAIN
STATES RECEIVING ONLY OPTIONAL STATE SUPPLEMENTARY
PAYMENTS.

Section 1902(a)(10)(A)Xii) of the Social Security Act (42 US.C.
1396a(a)(10)(A)G1) is amended—

(1) by striking “or” at the end of subclause (IX) and inserting
“or” at the end of subclause (X); and
(2) by adding at the end the following new subclause:

“wXI) who receive only an optional State supple-
mentary payment based on need and paid on a reg-
ular basts, equal to the difference between the indi-
vidual’s countable income and the income stand-
ard used to determine eligibility for such supple-
mentary payment (with countable income being the
income remaining after deductions as established
by the State pursuant to standards that are more
restrictive than the standards for supplementary
security income benefits under title XVI), which
are available to all individuals in the State (but
which may be based on different income standards
by political subdivision according to cost of living
differences), and which are paid by a State that
does not have an agreement with the Secretary
under section 1616 or 1634.”.

SEC. 4105. CLARIFICATION OF COVERAGE OF CLINIC SERVICES FURNISHED
TO HOMELESS OUTSIDE FACILITY.

(a) IN GENERAL.—Section 1905(a)(9) of the Social Security Act (42
US.C. 1396d(a)9) is amended by inserting before the semicolon at
the end the following: “ including such services furnished outside
the clinic by clinic personnel to an eligible individual who does not
reside in a permanent dwelling or does not have a fixed home or
mailing address”.

(b) ErrecTivE DaTE.—The amendment made by subsection (@)
shall apply to services furnished on or after January 1, 1988, with-
out regard to whether regulations to implement such amendment
are promulgated by such date.

SEC. 4106. MEDICALLY NEEDY INCOME LEVELS FOR CERTAIN 2-MEMBER
COUPLES IN CALIFORNIA.

For purposes of section 1903(f\1X(B) of the Social Security Act, for
payments made to California on or after July 1, 1983, in the case of
a family consisting only of two individuals both of whom are adults
and at least one of whom is aged, blind, or disabled, the “highest
amount which would ordinarily be paid to a family of the same
size” under the State’s plan approved under part A of title IV of
such Act shall, at California’s option, be the amount determined by
the State agency to be the amount of the aid which would ordinari-
ly be payable under such plan to a family which consists of one
adult and two children and which is without any income or re-
sources. Section 1902(@)10)(C)YG)YIID) of the Social Security Act shall
not prevent California from establishing (under the previous sen-
tence) an applicable income limitation for families descrlbed in that
sentence which is greater than the income limitation applicable to
other families, if California has an applicable income limitation
under section 1903(P of such Act which is equal to the maximum
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applicable income limitation permitted consistent with paragraph
(1X(B) of such section for families other than those described in the
previous sentence.

PART 2—OTHER PROVISIONS

SEC. 4111. INCREASING THE MAXIMUM ANNUAL MEDICAID PAYMENTS THAT

MAY BE MADE TO THE COMMONWEALTHS AND TERRITORIES.

(a) IN GENERAL.—Subsection (c) of section 1108 of the Social Secu-
rity Act (42 U.S.C. 1308) is amended to read as follows:

“) The total amount certified by the Secretary under title XIX
with respect to a fiscal year for payment to—

“(1) Puerto Rico shall not exceed (A) $73,400,000 for fiscal
year 1988, (B) $76,200,000 for fiscal year 1989, and (C)
$79,000,000 for fiscal year 1990 (and each succeeding fiscal

ear);

Y “2) the Virgin Islands shall not exceed (A) $2,430,000 for
fiscal year 1988, (B) $2,515,000 for fiscal year 1989, and (C)
$2 600,000 for fiscal year 1990 (and each succeeding fiscal year);

“3) Guam shall not exceed (A) $2,820,000 for fiscal year 1988,
(B) $2,410,000 for fiscal year 1989, and (C) $2,500,000 for fiscal
year 1990 (and each succeeding fiscal year);

“C4) the Northern Mariana Islands shall not exceed (A)
$636,700 for fiscal year 1988, (B) $693,350 for fiscal year 1989,
and (C) $750,000 for fiscal year 1990 (and each succeeding fiscal
year); and

“5) American Samoa shall not exceed (A) $1,330,000 for
fiscal year 1988, (B) $1,390,000 for fiscal year 1989, and (C)
$1,450,000 for fiscal year 1990 (and each succeeding fiscal
year).”.

(b) ErFFecTIVE DATE.—The amendment made by subsection (a)
.;i.;gél?l apply to payments for fiscal years beginning with fiscal year
SEC. 4112. ADJUSTMENT IN MEDICAID PAYMENT FOR INPATIENT HOSPITAL

gﬁ'ﬁg[CES FURNISHED BY DISPROPORTIONATE SHARE HOSPI-

(a) IMPLEMENTATION OF REQUIREMENT.—

(1) A State’s plan under title XIX of the Social Security Act
shall not be considered to meet the requirement of section
1902(a)X13)(A) of such Act (insofar as it requires payments to
hospitals to take into account the situation of hospitals which
serve a disproportionate number of low income patients with
special needs), as of July 1, 1988, unless the State has submitted
to the Secretary of Health and Human Services, by not later
than such date, an amendment to such plan that—

(A) specifically defines the hospitals so described (and in-
cludes in such definition any disproportionate share hospi-
tal described in subsection (b)1) which meets the require-
ment of subsection (d)), and

(B) provides, effective for inpatient hospital services pro-
vided not later than July 1, 1988, for an appropriate in-
crease in the rate or amount of payment for such seruvices
provided by such hospitals, consistent with subsection (c).
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(2XA) In order to be considered to have met such requirement
of section 1902a)13)(A) as of July 1, 1989, the State must
submit to the Secretary of Health and Human Services by not
later than such date, the State plan amendment described in
paragraph (1), consistent with subsection (c).

(B) In order to be considered to have met such requirement of
section 1902(a)13)(A) as of July 1, 1990, the State must submit
to the Secretary of Health and Human Services by not later
than such date, the State plan amendment described in para-
graph (1), consistent with subsection (c).

The Secretary shall, not later than June 30 of each year in which
the State is required to submit an amendment under this subsec-
tion, review each such amendment for compliance with such re-
quirement and by such date shall approve or disapprove each such
amendment. If the Secretary disapproves such an amendment, the
State shall immediately submit a revised amendment which meets
such requirement. The requirement of this subsection may not be
waived under section 1915(b)(}) of the Social Security Act.
(b) HospitALS DEEMED DISPROPORTIONATE SHARE.—

(1) For purposes of subsection (a)1), a hospital which meets
the requirement of subsection (d) is deemed to be a dispropor-
tionate share hospital if—

(A) the hospital’s medicaid inpatient utilization rate (as
defined in paragraph (2)) is at least one standard deviation
above the mean medicaid inpatient utilization rate for hos-
pitals receiving medicaid payments in the State; or

(B) the hospital’s low-income utilization rate (as defined
in paragraph (3) exceeds 25 percent.

(2) For purposes of paragraph (1)A), the term “medicaid inpa-
tient utilization rate” means, for a hospital, a fraction (ex-
pressed as a percentage), the numerator of which is the hospi-
tal’s number of inpatient days attributable to patients who (for
such days) were eligible for medical assistance under the State
plan approved under title XIX of the Social Security Act in a
period, and the denominator of which is the total number of
the hospital’s inpatient days in that period.

(3) For purposes of paragraph (1)B), the term “low-income
utilization rate’ means, for a hospital, the sum of—

(A) the fraction (expressed as a percentage)—

(i) the numerator of which is the sum (for a period)
of (I) the total revenues paid the hospital for patient
services under a State plan under title XIX of the
Social Security Act and (II) the amount of the cash
subsidies for patient services received directly from
State and local governments, and

(ii) the denominator of which is the total amount of
revenues of the hospital for patient services (including
the amount of such cash subsidies) in the period; and

(B) a fraction (expressed as a pe(centage)—

(i) the numerator of which is the total amount of the
hospital’s charges for inpatient hospital services which
are attributable to charity care in a period, and
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(ii) the denominator of which is the total amount of
the hospital’s charges for inpatient hospital services in
the hospital in the period. '

The numerator under subparagraph (B)(i) shall not include con-
tractual allowances and discounts (other than for indigent pa-
tients not eligible for medical assistance under a State plan ap-
proved under title XIX of the Social Security Act).

(¢) PAYMENT ADJUSTMENT.—In order to be consistent with this
subsection, a payment adjustment for a disproportionate share hos-
pital must either—

(1) be in an amount equal to the product of (A) the amount
paid under the State plan to the hospital for operating costs for
inpatient hospital services (of the kind described in section
1886(a)4)), and (B) the hospital’s disproportionate share adjust-
ment percentage (established under section 1886(d)S)F)iv); or

(2) provide for a minimum specified additional payment
amount (or increased percentage payment) and for an increase
in such a payment amount (or percentage payment) in propor-
tion to the percentage by which the hospital's medicaid utiliza-
tion rate (as defined in subsection (b)2)) exceeds one standard
deviation above the mean medicaid inpatient utilization rate
for hospitals receiving medicaid payments in the State;

except that, for purposes of paragraphs (2)XA) and (2)XB), the pay-
ment adjustment for a disproportionate share hospital is consistent
with this subsection if the appropriate increase in the rate or
amount of payment is equal to one-third of the increase otherwise
applicable under subsection (c) (in the case of paragraph (2)(A)) and
two-thirds of such increase (in the case of paragraph (2)(B)).

(d) REQUIREMENT TO QUALIFY AS DISPROPORTIONATE SHARE Hos-
PITAL.—

(1) Except as provided in paragraph (2), no hospital may be
defined or deemed as a disproportionate share hospital under a
State plan under title XIX of the Social Security Act or under
subsection (b) of this section unless the hospital has at least 2
obstetricians who have staff privileges at the hospital and who
have agreed to provide obstetric services to individuals who are
erlztitled to medical assistance for such services under such State
plan.

(2)(A) Paragraph (1) shall not apply to a hospital—

(i) the inpatients of which are predominantly individuals
under 18 years of age; or

(ii) which does not offer nonemergency obstetric services
to the general population as of the date of the enactment of
this Act.

(B) In the case of a hospital located in a rural area (as de-
fined for purposes of section 1886 of the Social Security Act), in
paragraph (1) the term ‘obstetrician” includes any physician
with staff privileges at the hospital to perform nonemergency
obstetric procedures.

(e) SPECIAL RuLE.—A State plan shall be considered to meet the
requirement of section 1902(a)(13XA) (insofar as it requires payments
to hospitals to take into account the situation of hospitals which
serve a disproportionate number of low income patients with special
needs) without regard to the requirement of subsection (a) if the
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plan provided for payment adjustments for disproportionate share
hospitals as of January 1, 1984, and if the aggregate amount of the
payment adjustments under the plan for such hospitals is not less
than the aggregate amount of such adjustments otherwise required
to be made under such subsection.

SEC. 4113. HMO-RELATED PROVISIONS.

(@) TREATMENT OF GARDEN STATE HEALTH PLAN.—

(1) Section 1903(m) of the Social Security Act (42 US.C
1396(m)) is amended—

(A) by adding at the end the following new paragraph:

“t6)A) For purposes of this subsection and section 1902(e)(2XA), in
the case of the State of New Jersey, the term ‘contract’ shall be
deemed to include an undertaking by the State agency, in the State
plan under this title, to operate a program meeting all requirements
of this subsection.

.‘;‘(B) The undertaking described in subparagraph (A) must pro-
vide—

“G) for the establishment of a separate entity responsible for
the operation of a program meeting the requirements of this
subsection, which entity may be a subdivision of the State
agency administering the State plan under this title;

“tii) for separate accounting for the funds used to operate
such program;

“(iir) for setting the capitation rates and any other payment
rates for services provided in accordance with this subsection
using a methodology satisfactory to the Secretary designed to
ensure that total Federal matching payments under this title
for such services will be lower than the matching payments that
would be made for the same services, if provided under the
State plan on a fee for service basis to an actuarially equivalent
population; and

“liv) that the State agency will contract, for purposes of meet-
ing the requirement under section 1902(a)(30)C), with an orga-
nization or entity that under section 115} reviews services pro-
vided by an eligible organization pursuant to a contract under
section 1876 for the purpose of determining whether the quality
of services meets professionally recognized standards of health
care.

“(C) The undertaking described in subparagraph (A) shall be sub-
Ject to approval (and annual re-approval) by the Secretary in the
same manner as a contract under this subsection.

“(D) The undertaking described in subparagraph (A) shall not be
eligible for a waiver under section 1915(b).”; and .

(B) in paragraph (2XF), by striking all that precedes “a
State plan may restrict” and inserting the following:

“(F) In the case of—

(i) a contract with an entity described in subparagraph (G) or
with a qualified health maintenance organization (as defined
in section 1310(d) of the Public Health Service Act) which meets
the requirement of subparagraph (A)iv), or . .

“(ii) a program pursuant to an undertaking described in para-
graph (6) in which at least 25 percent of the membership en-
rolled on a prepaid basis are individuals who (I) are not in-
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sured for benefits under part B of title XVIII or eligible for ben-
efits under this title, and (II) (in the case of such individuals
whose prepayments are made in whole or in part by any govern-
ment entity) had the opportunity at the time of enrollment in
the program to elect other coverage of health care costs that
would have been paid in whole or in part by any governmental
entity, .

(2) Section 1902(eX2XA) of such Act (42 U.S.C. 1396a(e)2)(A))
is amended by striking “section 1903(m)(2XG)” and inserting
“paragraph (2XG) or (6) of section 1903(m)”’

(b) MEDICAID MATCHING RATE FOR QUALITY REVIEW OF HMO
SERVICES.—

(1)  Section 1902a)30XC) of such Act (42 US.C
1396a(a)(30)(C)) is amended by inserting *, an entity which
meets the requirements of section 1152, as determined by the
Secretary,” after ‘title XI)"

(2) Section 1902(d) of such Act (42 U.S.C. 1396a(d)) is amend-
ed—

(i) by inserting after ‘contracts with’’ the following: “an
entity which meets the requirements of section 1152, as de-
termined by the Secretary, for the performance of the qual-
ity review functions described in subsection (a)X30)C), or’,
and

(ii) by striking “organization (or organizations)” each
place it appears and inserting ‘“such an entity or organiza-
tion”.

(3) Section 1903(aX3)XC) of such Act (42 U.S.C. 1396b(@)3)C)
is amended by inserting ‘“or by an entity which meets the re-
quirements of section 1152, as determined by the Secretary,”
after “‘utilization and quality control peer review organization”.

(c) FREEDOM OF CHOICE.—

(1) Section 1902(a)(23) of such Act (42 U.S.C. 1896a(a)23)) is
amended—

(A) by inserting ‘“(A)” after “Guam, provide that’, and

(B) by inserting before the semicolon at the ead the fol-
lowing: “ and (B) an enrollment of an individual eligible
for medical assistance in a primary care case-management
system (described in section 1915(b)1)), a health mainte-
nance organization, or a similar entity shall not restrict the
choice of the qualified person from whom the individual
may receive services under section 1905(a)4)C)".

(2) Section 1902(e)(2XA) of such Act (42 U.S.C. 1396a(e)2)/A)
is amended by striking ‘‘but only” and inserting “but, except for
benefits furnished under section 1905(a)4)C), only".

(3) The amendments made by this subsection shall apply to
services furnished on and after July 1, 1988.

(d) TECHNICAL AMENDMENTS.—

(1) Section 1903(m)2)F) of such Act (42 U.S.C. 1396b(m)2)XF))
is amended by striking “subparagraph (G)” and inserting ‘‘sub-
paragraphs (E) or (G)"".

(2) Section 1902(e)2XA) of such Act (42 US.C. 1396a(e)(2)(A))
is amended by striking “section 1903(m)2XG)” and inserting
“subparagraph (BXiii), (E), or (G) of section 1903(m)(2)”.
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(¢) CONTINUED ELIGIBILITY AND RESTRICTION ON DISENROLLMENT
Wireour CAUSE FOR METROPOLITAN HEALTH Pran HMO.—For pur-
poses of sections 1902(e)X2)(A) and 1903(m)(2)F) of the Social Securi-
ty Act, the Metropolitan Health Plan HMO operated by the New
York City public hospitals shall be treated in the same manner as a
qualified health maintenance organization (as defined in section
1310(d) of the Public Health Service Act).

SEC. 4114. MEDICAID WAIVER FOR HOSPICE CARE FOR AIDS PATIENTS.

Section 1905(0)(1) of the Social Security Act (42 U.S.C. 1396d(0o)(1))
is amended—

(1) by inserting “(A)” after “(1)":

(2) by striking “The” and inserting “Subject to subparagraph
(B), the’: and

(3) by adding at the end the following new subparagraph:

“(B) For purposes of this title only, with respect to the definition
of hospice program under section 1861(dd)(2), the Secretary may
allow an agency or organization to make the assurance under sub-
paragraph (A)iii) of such section without taking into account any
findivid’L’tal who s afflicted with acquired immunodeficiency syn-

rome.”.

SEC. 4115. STATE DEMONSTRATION PROJECTS.
(a) ExTENSION OF ARizONA HEeALTH CARE DEMONSTRATION
ProgecT.—

(1) Notwithstanding any limitations contained in section 1115
of the Social Security Act, but subject to paragraphs (2) and (3)
of this subsection, the Secretary of Health and Human Services
(in this subsection referred to as the “Secretary”) upon applica-
tion shall renew until September 30, 1989, approval of demon-
stration project number 11-P-98239/9-05 (“Arizona Health
Care Cost Containment System—AHCCCS—A statewide ap-
proach to cost effective health care financing”), including all
waivers granted by the Secretary under such section 1115 as of
September 30, 1987.

(2) The Secretary’s renewed approval of the project under
paragraph (1) shall—

(A) subject to paragraph (3) be on the same terms and
conditions that existed between the applicant and the Sec-
retary as of September 30, 1987; and

(B) remain in effect through September 30, 1989, unless
the Secretary finds that the applicant no longer complies
with such terms and conditions. o

(3) Nothing in this subsection shall be construed to prohibit
or require the Secretary from granting additional waivers to the
applicant—

(A) for coverage of additional optional groups, and

(B) for coverage of long-term care and other services
which were not covered as of September 30, 1987.

(b) New York STATE PiLor PROGRAM FOR PRENATAL, MATERNITY,
AND NEWBORN CARE.—

(1) Upon application by the State of New York and approval
by the Secretary of Health and Human Services (in this subsec-
tion referred to as the “Secretary”), the State of New York (in
this subsection referred to as the “State”) may conduct a dem-
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onstration project in accordance with this subsection for the
purpose of testing its Prenatal/Maternity/Newborn Care Pilot
Program (in this subsection refeired to as the “Program’), as
the Program is set forth in the Prenatal Care Act of 1987 (en-
acted by the State in February 1987), as an alternative to exist-
ing Federal programs.

(2) Under the demonstration project conducted under this
subsection—

(A) any individual who receives benefits under the Pro-
gram shall not receive any of such benefits under the plan
of the State under title XIX of the Social Security Act; and

(B) the Secretary shall make payments to the State with
respect to individuals receiving benefits under the Program
in the same amounts as would be payable for such benefits
under title XIX of the Social Security Act if such individ-
uals were receiving such benefits under such title (as deter-
mined by the Secretary).

(8) The Secretary may (with respect to the demonstration
project under this subsection) waive compliance with any re-
quirement contatned in section 1902(a)l), 1902(a)(10)(B),
1902(a)17XD), 1902(a)23), 1902(a)30), or 1903(f) of the Social
Security Act which (if applied) would prevent the State from
carrying out the project, effectively achieving its purpose, or re-
ceiving payments in accordance with paragraph (2)(B).

(4) As a condition of approval of the demonstration project
under this subsection, the State shall provide assurances satis-
factory to the Secretary that—

(A) the State will continue to make benefits available
under title XIX of the Social Security Act to all pregnant
women entitled to receive benefits under such title to the
extéznt such benefits are not provided under the Program;
an

(B) the State has in effect a quality assurance mechanism
to ensure the quality and accessability of the services fur-
nished under the program.

(9XA) The demonstration project under this subsection shall
be conducted for a period not to exceed three years.

(B) The Secretary shall conduct an evaluation of the demon-
stration project under this subsection and shall report the re-
sults of such evaluation to the Congress not later than one year
after completion of the project.

(c) WAIVERS FOR FAMILY INDEPENDENCE PrROGRAM.—Upon approv-
al of the demonstration project relating to the Family Independence
Program in the State of Washington and with respect to such
project, the Secretary of Health and Human Services shall waive
compliance with any requirements of sections 1902(a)1), 1916, and
192} of the Social Security Act, but only to the extent necessary to
enable the State to carry out the project as enacted by the State of
Washington in May 1987.

SEC. 4116. WAIVER AUTHORITY UNDER THE MEDICAID PROGRAM FOR THE
NORTHERN MARIANA ISLANDS.
Section 1902(j) of the Social Security Act (42 U.S.C. 1396a(j) is

amended—
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(1) by inserting “and the Northern Mariana Islands’ after
“American Samoa” the first place it appears; and

(2) by inserting ‘or the Northern Mariana Islands” after
“American Samoa” the second place it appears.

SEC. 4117. DELAY QUALITY CONTROL SANCTIONS FOR MEDICAID.

The Secretary of Health and Human Services shall not, prior to
July 1, 1988, implement any reductions in payments to States pursu-
ant to section 1903(w) of the Social Security Act (or any provision of
law described in subsection (c) of section 133 of the Tax Equity and
Fiscal Responsibility Act of 1982).

SEC. 4118. TECHNICAL AND MISCELLANEOUS AMENDMENTS.

(a) SEcTION 2176 WAIVER TECHNICALS.—

(1) Section 1915(cX3) of the Social Security Act (42 US.C
1396n(ck3) is amended by striking “and section 1902(a)(10)(B)
(relating to comparability)” and inserting “  section
1902(a)10)B) (relating to comparability), and section
1902(a)(10XC)NIII) (relating to income and resource rules appli-
cable in the community)”.

(2) The amendment made by paragraph (1) shall be effective
as if included in the enactment of the Omnibus Budget Recon-
ciliation Act of 1986.

(b) INCREASE IN NUMBER oF INDIVIDUALS WHO May BE SERVED
UnDER MoDEL HOME AND COMMUNITY-BASED SERVICES WAIVERS. —
Section 1915(c) of the Social Security Act (42 US.C. 1396n(c) is
amended by adding at the end the following new paragraph:

“C10) No waiver under this subsection shall limit by an amount
less than 200 the number of individuals in the State who may re-
ceive home and community-based services under such waiver.”.

(¢c) KaTIE BECKETT TECHNICAL.—

(1) Section 1902(eX3XC) of such Act (42 U.S.C. 1396a(e)3)C)) is
amended by striking ‘“to have a supplemental security income
(or State supplemental) payment made with respect to him
under title XVI” and inserting “for medical assistance under
the State plan under this title”.

(2) The amendment made by paragraph (1) shall be effective
as if it were included in section 134 of the Tax Equity and
Fiscal Responsibility Act of 1982.

(d) ORGAN TRANSPLANT TECHNICAL.—

(1) Section 1903(i) of the Social Security Act (42 US.C.
1396b(1)) is amended—

(A) in paragraph (1), by striking the period at the end
and inserting ‘ or”, and

(B) by adding at the end the following new sentence:
“Nothing in paragraph (1) shall be construed as permitting
a State to provide services under its plan under this title
that are not reasonable in amount, duration, and scope to
achieve their purpose.”. '

(2) The amendments made by paragraph (1) shall be effective
as if included in the enactment of section 9507 of the Consoli-
dated Omnibus Budget Reconciliation Act of 1985.

(e) Crvi. MoNEY PENALTY AND EXCLUSION CLARIFICATIONS.—

(1) Section 1128A(a)1) of the Social Security Act (42 U.S.C.
1320a-?(a)1), as amended by section 3(a)1) of the Medicare and
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Medicaid Patient and Program Protection Act of 1987 (Public
Law 100-93), is amended by striking “or has reason to know”
each place it appears and inserting “or should know’.

(2) Section 1128(d)X3)B) of the such Act (42 US.C. 1320a-
6(d)3XB)), as amended by section 2 of the Medicare and Medic-
aid Patient and Program Protection Act of 1987 (Public Law
100-93), is amended—

(A) by inserting ‘‘(i)” after “(B)”, and

(B) by adding at the end the following new clause:

“0ii) A State health care program may provide for a period of ex-
clusion which is longer than the period of exclusion under a pro-
gram under title XVIIL.".

(3) The amendment made by paragraph (1) shall apply to ac-
tivities occurring before, on, or after the date of the enactment
of this Act.

(f) INCORPORATION OF CERTAIN PROVISIONS RELATING TO INDIAN
HEALTH SERVICE FACILITIES.—

(1) Section 1911 of the Social Security Act (42 U.S.C. 1396)),
as amended by section 4111(gk8) of this title, is amended—

(A) by striking ‘‘or nursing facility” each place it appears
and inserting “, nursing facility, or any other type of facili-
ty which provides services of a type otherwise covered under
the State plan’: and

(B) by adding at the end the following new subsection:

“lc) The Secretary is authorized to enter into agreements
with the State agency for the purpose of reimbursing such
agency for health care and services provided in Indian
Health Service facilities to Indians who are eligible for
medical assistance under the State plan.”.

(2) The amendments made by paragraph (1) shall apply to
health care services performed on or after the date of the enact-
ment of this Act.

(g) FRAIL ELDERLY DEMONSTRATION PROJECT WAIVERS.—

(1) Section 9412(b)(2) of the Omnibus Budget Reconciliation
Act of 1986 is amended—

(A) in subparagraph (A), by inserting before the period at
the end the following: “ including permitting the organiza-
tion to assume progressively (over the initial 3-year period
of the waiver) the full financial risk”, and

(B) in subparagraph (B), by striking ‘“be awarded a grant
from the Robert Wood Johnson Foundation” and insert
“participate in an organized initiative to replicate the find-
ings of the On Lok long-term care demonstration project
(described in section 603(c)X1) of the Social Security Amend-
ments of 1983)""

(2) The amendments made by paragraph (1) shall take effect
as though it were included in the Omnibus Budget Reconcilia-
tion Act of 1986.

(h) MEDICALLY NEEDY INCURRED EXPENSES.

(1) Section 1902(a)17) of the Social Security Act (42 US.C.
1396a(a)(17)) is amended by striking ‘“(whether in the form of
insurance premiums or otherwise)” and inserting ‘“(whether in
the form of insurance premiums or otherwise and regardless of
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whether such costs are reimbursed under another public pro-
gram of the State or political subdivision thereof)”.

(2) The amendment made by paragraph (1) shall apply to
costs incurred after the date of the enactment of this Act.

(1) QUALIFICATIONS FOR CASE MANAGERS FOR INDIVIDUALS WiTH
DEVELOPMENT DISABILITIES AND CHRONIC MENTAL JLLNESS. —

(1) Section 1915(g)1) of such Act (42 US.C 1396n(g)1) is
amended by adding at the end the following new sentence: “The
State may limit the case managers available with respect to
case management services for eligible individuals with develop-
mental disabilities or with chronic mental illness in order to
ensure that the case managers for such individuals are capable
of ensuring that such individuals receive needed services.”

(2) The amendment made by paragraph (1) shall take effect as
though it were included in the enactment of the Consolidated
Omnibus Budget Reconciliation Act of 1985.

() HABILITATION SERVICES EFFECTIVE DaTE.—Effective as if in-
cluded in the enactment of section 9502 of the Consolidated Omni-
bus Budget Reconciliation Act of 1985, subsection (j)(1) of such sec-
tion is amended by inserting before the period at the end the follow-
ing: “to individuals eligible for services under a waiver granted
under section 1915(c) of the Social Security Act, without regard to
whether such individuals were receiving institutional services before
their participation in the waiver”

(k) SEcTION 2176 WAIVER FOR INSTITUTIONALIZED DEVELOPMEN-
TALLY DISABLED.—Section 1915(c)7) of the Social Security Act (42
US.C. 1396n(c)?)) is amended by inserting ‘“(A)” after “(7)” and
adding at the end the following new subparagraph.:

“(B) In making estimates under paragraph (2)(D) in the case of a
waiver that applies only to individuals with developmental disabil-
ities who are inpatients in a skilled nursing facility or intermediate
care facility and whom the State has determined, on the basis of an
evaluation under paragraph (2)(B), to need the level of services pro-
vided by an intermediate care facility for the mentally retarded, the
State may determine the average per capita expenditures that would
have been made in a fiscal year for those individuals under the
State plan on the basis of the average per capita expenditures under
the State plan for services to individuals who are inpatients in an
intermediate care facility for the mentally retarded.”.

(1) RENEwAL oF FREEDOM-OF-CHOICE WAIVERS.— '

(1) Section 1915(h) of such Act (42 U.S.C. 1396n(h)) is amend-
ed by striking ‘denies such request in writing l,l,)lthln.¢90 days

after the date of its submission to the Secretary.” and inserting
“, within 90 days after the date of its submission to the Secre-
tary, either denies such request in writing or informs the State
agency in writing with respect to any additional information
which is needed in order to make a final determination with
respect to the request. After the date the Secretary receives such
additional information, the request shall be deemed granted
unless the Secretary, within 90 day of such date, denies such re-
uest.”.

? (9) The amendment made by paragraph (1) shall apply to re-
quests for continuation of waivers received after the date of the
enactment of this Act.
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(m) REPEAL oF COORDINATED AUDIT REQUIREMENT.—

(1XA) Section 1129 of such Act (42 U.S.C. 1320a-8) is repealed.

(B) Section 1902(a)42) of such Act (42 U.S.C. 1396a(a)42)) is
amended—

(i) by striking ‘(A)", and

(ii) by striking “ (B)” and all that follows up to the semi-
colon at the end.

(2) The amendments made by paragraph (1) shall apply to
audits conducted after the date of the enactment of this Act.

(n) TEMPORARY TECHNICAL ERROR DEFINITION.—For purposes of
section 1903(wX1XEXii) of the Social Security Act, effective for the
period beginning on the date of enactment of this Act and ending
December 31, 1988, a “technical error” is an error in eligibility con-
dition (such as assignment of social security numbers and assign-
ment of rights to third-party benefils as a condition of eligibility)
that, if corrected, would not result in a difference in the amount of
medical assistance paid.

(0) TECHNICAL AMENDMENTS RELATING TO NEW JERSEY RESPITE
CAre PrLor PrROJECT.—

(1) Section 9414(b) of the Omnibus Budget Reconciliation Act
of 1986 is amended—

(4) by redesignating paragraphs (), (3), and (}), as para-
graphs (3), (4), and (5), respectively,

(B) by inserting after paragraph (1) the following new
paragraph:

“(2) provide that the State may submit a detailed proposal de-
scribing the project (in lieu of a formal request for the waiver of
applicable provisions of title XIX of the Social Security Act)
and that submission of such a description by the State will be
treated as such a request for purposes of subsection (g),”, and

(C) in paragraph (3), as redesignated by paragraph (1) of
this subsection, by striking “if the project” and all that fol-
lows through “Act” the second place it appears and insert-
ing ‘the State shall utilize a post-eligibility cost-sharing
formula based on the available income of participants with
income in excess of the nonfarm income official poverty line
(as defined by the Office of Management and Budget, and
revised annually in accordance with section 673(2) of the
Omnibus Budget Reconciliation Act of 1981)".

(2)A) Section 9414(a) of the Omnibus Budget Reconciliation
Act of 1986 is amended by striking “elderly and disabled indi-
viduals” and inserting “eligible individuals”.

(B) Section 9414(c) of the Omnibus Budget Reconciliation Act
of 1986 is amended to read as follows:

“(c) Definitions.—For purposes of this section-—

“C1) the term ‘eligible individual’ means an individual—

“(A) who is elderly or disabled,

“(B)i) whose income (not including the income of the
spouse or family of the individual) does not exceed 300 per-
cent of the amount in effect under section 1611(a)(1)(A) of
the Social Security Act (as increased pursuant to section
1617 of such Act), or
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“(it) in the case of an individual and spouse who are
both dependent on a caregiver, whose combined incomes do
not exceed such amount,

“(C) whose liquid resources (as declared by the individ-
ual) do not exceed $40,000,

“(D) who is at risk of institutionalization unless the indi-
vidual’s caregiver is provided with respite care, and

“(E) who has been determined to meet the requirements
of subparagraphs (A) through (D) in accordance with an ap-
Dlication process designed by the State; and

“2) the term ‘respite care services’ shall include—

“CA) short-term and intermittent—

“6) companion or sitter services (paid as well as vol-
unteer),

“(it) homemaker and personal care services,

“ii1) adult day care, and

“(iv) inpatient care in a hospital, a skilled nursing
facility, or an intermediate care facility (not to exceed a
total of 14 days for any individual), and

“(B) peer support and training for family caregivers
(using informal support groups and organized counseling).”’

(3) Section 9414(g) of the Omnibus Budget Reconciliation Act
of 1986 is amended by inserting ‘“section 1902(a)10)CIIID),”
after “section 1902(a)X10)(B),”.

(4) The amendments made by this subsection shall be effective
as if included in the enactment of the Omnibus Budget Recon-
ciliation Act of 1956.

(p) Mi1scELLANEOUS TECHNICAL CORRECTIONS.—

(1) Subclause (IX) of section 1902(a)10)(A)Gi) of the Social Se-
curity Act (42 U.S.C. 1396a(a)(10)A)ii) is amended by moving
it 4 ems to the right so as to align its left margin with that of
subclause (VIID) of that section.

(2) Subclause (X) of section 1902(a)10)AXii) of such Act (42
US.C. 1396a(a)(10)A)Gi) is amended by moving it 2 ems to the
right so as to align its left margin with that of subclause (VIII)
of that section. .

(3) Section 1902(a)17?) of such Act (42 U.S.C. 1336’a(a)(]7)) is
amended by striking “subsection (1)(3)” and inserting “subsec-
tions (D(3), (m)4), and (m)(5)".

(4) Section 1902(a)30)C) of such Act (42 U.S.C. 1396(a)(30)C)
is amended by striking “provide” and inserting “use’. .
(5) Section 1903(P)4) of such Act (42 US.C. 1396’b(f)’(4)) is

amended by inserting “, 1902()X10/(AXi)(X), or 1905(p)X1)” after
“1902(a)(10/A)GIIX)".

(6) Paragraph (9) of section 1902(e) of such Act (42 US.C.
1396a(e) is amended by moving the paragraph 2 ems to the left
so as to align the left margin of subparagraph (A) (before clause
(i) and subparagraphs (B) and (C) with the left margin of para-

raph (8). .
& (% S(ection 1902()1) of such Act (42 US.C. 1396a(l(1) is
amended— o _ o

(A) by striking “(1(1) Individuals” and inserting “(I(1)
Individuals”,
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(B) by moving the matter before subparagraph (A) 2 ems
to the left so it is indented only once, and
(C) by striking “, whose’ and inserting “and whose’.

(8) Sections 1902(1%2), 1902(m)2)A), 1905(p)2XA), and
501(b)2) of such Act (42 US.C. 1396a()(2), 1396a(mX2)A),
1396d(pX2XA), 701(b)(2) are each amended by striking “non-

arm”.
f (9) Paragraphs (1) and (2) of section 1925(a), as redesignated
by section [4111(a)] of this title, are amended to read as follows:

“1) AFDC.—(A) Section 402(a)32) of this Act (relating to in-
dividuals who are deemed recipients of aid but for whom a pay-
ment is not made).

“B) Section 402(a)37) of this Act (relating to individuals who
lose AFDC eligibility due to increased earnings).

“(C) Section 406(h) of this Act (relating to individuals who
lose AFDC eligibility due to increased collection of child or
spousal support).

“D) Section 414(g) of this Act (relating to certain individuals
participating in work supplementation programs).

“2) SSI.—(A) Section 1611(e) of this Act (relating to treat-
ment of couples sharing an accommodation in a facility).

“(B) Section 1619 of this Act (relating to benefits for individ-
uals who perform substantial gainful activity despite severe
medical impairment).

“C) Section 1634(b) of this Act (relating to preservation of
benefit status for disabled widows and widowers who lost SSI
?enefits because of 1983 changes in actuarial reduction formu-

a).

“(D) Section 1634(c) of this Act (relating to individuals who
lose eligibility for SSI benefits due to entitlement to child’s in-
surance benefits under section 202(d) of this Act).”,

(10) Effective as if included in the enactment of the Omnibus
Budget Reconciliation Act of 1986, section 9411(aX2XB) of such
Act is amended by inserting “such’ after “need for”.

Subtitle C—Nursing Home Reform
PART I—MEDICARE PROGRAM

SEC. 4201. REQUIREMENTS FOR SKILLED NURSING FACILITIES.
(a) SPECIFICATION OF FaciLitry REQUIREMENTS.—Title X VIII of
the Social Security Act is amended—
(1) by amending subsection (j) of section 1861 (42 U.S.C.
1395x) to read as follows:

“Skilled Nursing Facility

“0) The term ‘skilled nursing facility’ has the meaning given such
term in section 1819(a).”
(2) by adding at the end of section 1864 (42 U.S.C. 1395aa) the
following new subsection.:
“(d) The Secretary may not enter an agreement under this section
with a State with respect to determining whether an institution
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therein is a skilled nursing facility unless the State meets the re-
quirements specified in section 1819(e).”; and
(3) by adding at the end of part A the following new section:

“REQUIREMENTS FOR, AND ASSURING QUALITY OF CARE IN, SKILLED
NURSING FACILITIES

“Sec. 1819. (a) SkiLLED NURSING FaciLiry DEFINED.—In this
title, the term ‘skilled nursing facility’ means an institution (or a
distinct part of an institution) which—

“(1) is primarily engaged in providing to residents—

“CA) skilled nursing care and related services for resi-
dents who require medical or nursing care, or

“B) rehabilitation services for the rehabilitation of in-
jured, disabled, or sick persons,

and is not primarily for the care and treatment of mental dis-
eases;

“(2) has in effect a transfer agreement (meeting the require-
ments of section 1861(1) with one or more hospitals having
agreements in effect under section 1866; and

“(3) meets the requirements for a skilled nursing facility de-
scribed in subsections (b), (c), and (d) of this section.

“b) REQUIREMENTS RELATING TO PROVISION OF SERVICES.—

‘(1) QUALITY OF LIFE.—

“CA) IN GENERAL.—A skilled nursing facility must care
for its residents in such a manner and in such an environ-
ment as will promote maintenance or enhancement of the
quality of life of each resident.

“‘B) QUALITY ASSESSMENT AND ASSURANCE.—A skilled
nursing facility must maintain a quality assessment and
assurance committee, consisting of the director of nursing
services, a physician designated by the facility, and at least
2 other members of the facility’s staff, which (i) meets at
least quarterly to identify issues with respect to which qual-
ity assessment and assurance activities are necessary and
(i1) develops and implements appropriate plans of action to
correct identified quality deficiencies.

“2) SCOPE OF SERVICES AND ACTIVITIES UNDER PLAN OF
cARE.—A skilled nursing facility must provide services to attain
or maintain the highest practicable physical, mental, and psy-
chosocial well-being of each resident, in accordance with a writ-
ten plan of care which—

“A) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met;

“B) is initially prepared, with the participation to the
extent practicable of the resident or the resident’s family or
legal representative, by a team which includes the resi-
dent’s attending physician and a registered professional
nurse with responsibility for the resident; and

“C) is periodically reviewed and revised by such team
after each assessment under paragraph (3).

“(3) RESIDENTS ASSESSMENT.— o

“¢A) REQUIREMENT.—A skilled nursing facility must con-
duct a comprehensive, accurate, standardized, reproducible
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assessment of each resident'’s functional capacity, which as-
sessment—

“) describes the resident’s capability to perform
daily life functions and significant impairments in
functional capacity;

“tii) is based on a uniform minimum data set speci-
fied by the Secretary under subsection (f)(6)(A);

“Gi1) in the case of a resident eligible for benefits
under title XIX, uses an instrument which is specified
by the State under subsection (e)5); and

“Guv) in the case of a resident eligible for benefits
under part A of this title, includes the identification of
medical problems.

“(B) CERTIFICATION.—

“t) IN GENERAL.—Each such assessment must be con-
ducted or coordinated (with the appropriate participa-
tion of health professionals) by a registered profession-
al nurse who signs and certifies the completion of the
assessment. Each individual who completes a portion
of such an assessment shall sign and certify as to the
accuracy of that portion of the assessment.

“(it) PENALTY FOR FALSIFICATION.—

“I) An individual who willfully and knowingly
certifies under clause (i) a material and false state-
ment in a resident assessment is subject to a civil
money penalty of not more than $1,000 with re-
spect to each assessment.

“(ID) An individual who willfully and knowingly
causes another individual to certify under clause
(1) a material and false statement in a resident as-
sessment Is subject to a civil money penalty of not
more than $5,000 with respect to each assessment.

“dID) The Secretary shall provide for imposition
of civil money penalties under this clause in a
manner similar to that for the imposition of civil
money penalties under section 1128A.

“(1ii) USE OF INDEPENDENT ASSESSORS.—If a State de-
termines, under a survey under subsection (g) or other-
wise, that there has been a knowing and willful certifi-
cation of false assessments under this paragraph, the
State may require (for a period specified by the State)
that resident assessments under this paragraph be con-
ducted and certified by individuals who are independ-
ent of the facility and who are approved by the State.
C) FREQUENCY.—

“G) IN GENERAL.—Such an assessment must be con-
ducted—

“I) promptly upon (but no later than 4 days
after the date of) admission for each individual
admitted on or after October 1, 1990, and by not
later than October 1, 1990, for each resident of the
facility on that date;

“(I) promptly after a significant change in the
resident’s physical or mental condition; and

i«
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“dID in no case less often than once every 12
months.

“(it) RESIDENT REVIEW.—The skilled nursing facility
must examine each resident no less frequently than
once every 3 months and, as appropriate, revise the resi-
dent’s assessment to assure the continuing accuracy of
the assessment.

“D) Use.—The results of such an assessment shall be
used in developing, reviewing, and revising the resident’s
plan of care under paragraph (9.

“(E) CoorDINATION.—Such assessments shall be coordi-
nated with any State-required preadmission screening pro-
gram to the maximum extent practicable in order to avoid
duplicative testing and effort.

“(4) PROVISION OF SERVICES AND ACTIVITIES.—

“fA) IN GENERAL.—To the extent needed to fulfill all
plans of care described in paragraph (2), a skilled nursing
facility must provide, directly or under arrangements (or,
with respect to dental services, under agreements) with
others for the provision of—

“() nursing services and specialized rehabilitative
services to attain or maintain the highest practicable
physical, mental, and psychosocial well-being of each
resident;

“(i1) medically-related social services to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being of each resident;

“iit) pharmaceutical services (including procedures
that assure the accurate acquiring, receiving, dispens-
ing, and administering of all drugs and biologicals) to
meet the needs of each resident;

“Gv) dietary services that assure that the meals meet
the daily nutritional and special dietary needs of each
resident;

“(v) an on-going program, directed by a qualified pro-
fessional, of activities designed to meet the interests
and the physical, mental, and psychosocial well-being
of each resident; and

“(vi) routine and emergency dental services to meet
the needs of each resident.

The services provided or arranged by the facility must meet
professional standards of quality. Nothing in clause (vi)
shall be construed as requiring a facility to provide or ar-
range for dental services described in that clause without
additional charge. .

“{B) QUALIFIED PERSONS PROVIDING SERVICES.—Services
described in clauses (i), (ii), (iii), (iv), and (vi) of subpara-
graph (A) must be provided by qualified persons in accord-
ance with each resident’s written plan of care.

“(C) REQUIRED NURSING CARE.—

‘i) IN GENERAL.—Except as provided in clause (i), a
skilled nursing facility must provide 24-hour nursing
service which is sufficient to meet nursing needs of its
residents and must employ the services of a registered
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professional nurse at least during the day tour of duty
(of at least 8 hours a day) 7 days a week.

“lii) Exceprion.—To the extent that clause (i) may
be deemed to require that a skilled nursing facility
engage the services of a registered professional nurse
for more than 40 hours a week, the Secretary is author-
ized to waive such requirement if the Secretary finds
that—

“I) the facility is located in a rural area and
the supply of skilled nursing facility services in
such area is not sufficient to meet the needs of in-
dividuals residing therein,

“(II) the facility has one full-time registered pro-
fessional nurse who is regularly on duty at such
facility 40 hours a week, and

“dID the facility either has only patients whose
physicians have indicated (through physicians’
orders or admission notes) that each such patient
does not require the services of a registered nurse
or a physician for a 48-hour period, or has made
arrangements for a registered professional nurse or
a physician to spend such time at such facility as
may be indicated as necessary by the physician to
provide necessary skilled nursing services on days
when the regular full-time registered professional
nurse is not on duty.

A waiver under this subparagraph shall be subject to
annual renewal.
“(5) REQUIRED TRAINING OF NURSE AIDES.—

“(A) IN GENERAL.—A skilled nursing facility must not
use (on a full-time, temporary, per diem, or other basis) any
individual, who is not a licensed health professional (as de-
fined in subparagraph (E)), as a nurse aide in the facility
on or after October 1, 1989, (or January 1, 1990, in the case
of an individual used by the facility as a nurse aide before
Juéy 1, 1989) for more than 4 months unless the individ-
ual—

“t) has completed a training and competency evalua-
tion program, or a cormpetency evaluation program, ap-
proved by the State under subsection (e)1)A), and

“(i1) is competent to provide such services.

“(B) OFFERING COMPETENCY EVALUATION PROGRAMS FOR
CURRENT EMPLOYEES.—A skilled nursing facility must pro-
vide, for individuals used as a nurse aide by the facility as
of July 1, 1989, for a competency evaluation program ap-
proved by the State under subsection (e)1) and such prepa-
ration as may be necessary for the individual to complete
such a program by January 1, 1990.

“(C) CompeTENCY.—The skilled nursing facility must not
permit an individual, other than in a training and compe-
tency evaluation program or a competency evaluation pro-
gram approved by the State, to serve as a nurse aide or pro-
vide services of a type for which the individual has not
demonstrated competency and must not use such an indi-
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vidual as a nurse aide unless the facility has inquired of
the State registry established under subsection (e)2)(A) as to
Lnf“‘ormatzon in the registry concerning the individual.

(D) RE-TRAINING REQUIRED.—For purposes of subpara-

graph (A), if, since an individual’s most recent completion
of a training and competency evaluation program, there
has been a continuous period of 24 consecutive months
during none of which the individual performed nursing or
nursing-related services for monetary compensation, such
individual shall complete a new training and competency
evaluation program.
- “(E) REGULAR IN-SERVICE EDUCATION.—The skilled nurs-
ing facility must provide such regular performance review
and regular in-service education as assures that individ-
uals used as nurse aides are competent to perform seruvices
as nurse aides, including training for individuals provid-
ing nursing and nursing-related services to residents with
cognitive impairments.

‘“F) NURSE AIDE DEFINED.—In this paragraph, the term
‘nurse aide’ means any individual providing nursing or
nursing-related services to residents in a skilled nursing fa-
cility, but does not include an individual—

“(i) who is a licensed health professional (as defined
in subparagraph (G)), or

“Gi) who volunteers to provide such services without
monetary compensation.

““G) LICENSED HEALTH PROFESSIONAL DEFINED.—In this
paragraph, the term ‘licensed health professional’ means a
physician, physician assistant, nurse practitioner, physical,
speech, or occupational therapist, registered professional
nurse, licensed practical nurse, or licensed or certified
social worker.

“(6) PHYSICIAN SUPERVISION AND CLINICAL RECORDS.—A
skilled nursing facility must—

“(A) require that the medical care of every resident be
provided under the supervision of a physician;

“‘B) provide for having a physician available to furnish
necessary medical care in case of emergency; and

“C) maintain clinical records on all residents, which
records include the plans of care (described in paragraph
(2) and the residents’ assessments (described in paragraph
(3).

“7) REQUIRED SOCIAL SERVICES.—In the case of a skilled
nursing facility with more than 120 beds, the facility must have
at least one social worker (with at least a bachelor’s degree in
social work or similar professional qualifications) employed
full-time to provide or assure the provision of social services.

“(¢) REQUIREMENTS RELATING TO RESIDENTS’ RIGHTS.—

“C1) GENERAL RIGHTS.— .

“’A) SPECIFIED RIGHTS.—A skilled nursing facility must
protect and promote the rights of each resident, including
each of the following rights:

“(;) FrREE cHOICE.—The right to choose a personal at-
tending physician, to be fully informed in advance
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about care and treatment, to be fully informed in ad-
vance of any changes in care or treatment that may
affect the resident’s well-being, and (except with respect
to a resident adjudged incompetent) to participate in
planning care and treatment or changes in care and
treatment.

“(ii) FREE FROM RESTRAINTS.—The right to be free
from physical or mental abuse, corporal punishment,
involuntary seclusion, and any physical or chemical re-
straints imposed for purposes of discipline or conven-
ience and not required to treat the resident’s medical
symptoms. Restraints may only be imposed—

“I) to ensure the physical safety of the resident
or other residents, and

“lII) only upon the written order of a physician
that specifies the duration and circumstances
under which the restraints are to be used (except in
emergency circumstances specified by the Secretary)
until such an order could reasonably be obtained.

“iii) Privacy.—The right to privacy with regard to
accommodations, medical treatment, written and tele-
phonic communications, visits, and meetings of family
and of resident groups.

“liv) CoNFIDENTIALITY.—The right to confidentiality
of personal and clinical records.

“(v) AccoMMODATION OF NEEDS.—The right—

“I to reside and receive services with reasonable
accommodations of individual needs and prefer-
ences, except where the health or safety of the indi-
vidéml or other residents would be endangered,
an

“II) to receive notice before the room or room-
mate of the resident in the facility is changed.

“(vi) GRIEVANCES.—The right to voice grievances
with respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for voic-
ing the grievances and the right to prompt efforts by
the facility to resolve grievances the resident may have,
including those with respect to the behavior of other
residents.

“(vii) PARTICIPATION IN RESIDENT AND FAMILY
GrouprS.—The right of the resident to organize and par-
ticipate in resident groups in the facility and the right
of the resident’s family to meet in the facility with the
families of other residents in the facility.

“(ix) PARTICIPATION IN OTHER ACTIVITIES.—The right
of the resident to participate in social, religious, and
community activities that do not interfere with the
rights of other residents in the facility.

“x) EXAMINATION OF SURVEY RESULTS.—The right to
examine, upon reasonable request, the results of the
most recent survey of the facility conducted by the Sec-
retary or a State with respect to the facility and any
plan of correction in effect with respect to the facility.
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“(xi) OTHER RIGHTS.—Any other right established by
the Secretary.

Clause (iii) shall not be construed as requiring the provi-
sion of a private room.

“(B) NOTICE OF RIGHTS AND SERVICES.—A skilled nursing
facility must—

“t) inform each resident, orally and in writing at
the time of admission to the facility, of the resident’s
legal rights during the stay at the facility;

“(ii) make available to each resident, upon reasona-
ble request, a written statement of such rights (which
statement is updated upon changes in such rights); and

“ii) inform each other resident, in writing before or
at the time of admission and periodically during the
resident’s stay, of services available in the facility and
of related charges for such services, including any
charges for services not covered under this title or by
the facility’s basic per diem charge.

The written description of legal rights under this subpara-
graph shall include a description of the protection of per-
sonal funds under paragraph (6) and a statement that a
resident may file a complaint with a State survey and certi-
fication agency respecting resident abuse and neglect and
misappropriation of resident property in the facility.

“(C) RIGHTS OF INCOMPETENT RESIDENTS.—In the case of
a resident adjudged incompetent under the laws of a State,
the rights of the resident under this title shall devolve
upon, and, to the extent judged necessary by a court of com-
petent jurisdiction, be exercised by, the person appointed
under State law to act on the resident’s behalf.

“(2) TRANSFER AND DISCHARGE RIGHTS.—

““A) IN GENERAL.—A skilled nursing facility must permit
each resident to remain in the facility and must not trans-
fer or discharge the resident from the facility unless—

“i) the transfer or discharge is necessary to meet the
resident’s welfare and the resident’s welfare cannot be
met in the facility;

“(ii) the transfer or discharge is appropriate because
the resident’s health has improved sufficiently so the
resident no longer needs the services provided by the fa-
cility; o

“(%/ii) the safety of individuals in the facility is en-
dangered; ) .

“Gv) the health of individuals in the facility would
otherwise be endangered;

“@) the resident has failed, after reasonable and ap-
propriate notice, to pay (or to have paid under this title
or title XIX on the resident’s behalf) an allowable
charge imposed by the facility for an item or service re-
quested by the resident and for which a charge may be
imposed consistent with this title and title XIX; or

“(i) the facility ceases to operate.

In each of the cases described in clauses (i) through (v), the
basis for the transfer or discharge must be documented in
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the resident’s clinical record. In the cases described in
clauses (i) and (it), the documentation must be que by the
resident’s physician, and in the cases described in clauses
(iii) and (iv) the documentation must be made by a physi-
cian.

“‘B) PRE-TRANSFER AND PRE-DISCHARGE NOTICE.—

“1) IN GENERAL.—Before effecting a transfer or dis-
charge of a resident, a skilled nursing facility must—

“0 notify the resident (and, if known, a family
member of the resident or legal representative) of
the transfer or discharge and the reasons therefor,

“II) record the reasons in the resident’s clinical
record (including any documentation required
under subparagraph (A)), and

“IID) include in the notice the items described in
clause (iit).

“tit) TiMING OF NOTICE.—The notice under clause
(X)) must be made at least 30 days in advance of the
resident’s transfer or discharge except—

“I) in a case described in clause (iii) or (iv) of
subparagraph (A);

“dD in a case described in clause (ii) of subpara-
graph (A), where the resident’s health improves
sufficiently to allow a more immediate transfer or
discharge;

“d1D) in a case described in clause (i) of subpara-
graph (A), where a more immediate transfer or dis-
charge is necessitated by the resident’s urgent med-
ical needs; or

“aV) in a case where a resident has not resided
in the facility for 30 days.

In the case of such exceptions, notice must be given as
many days before the date of the transfer or discharge
as is practicable.

“ii1) ITEMS INCLUDED IN NOTICE.—Each notice under
clause (1) must include—

“I) for transfers or discharges effected on or
after October 1, 1990, notice of the resident’s right
to appeal the transfer or discharge under the State
process established under subsection (eX3); and

“dD the name, mailing address, and telephone
number of the State long-term care ombudsman
(established under section 307(a)12) of the Older
Americans Act of 1965).

“(C) ORIENTATION.—A skilled nursing facility must pro-
vide sufficient preparation and orientation to residents to
ensure safe and orderly transfer or discharge from the facil-
ty.

“(3) AcCEsS AND VISITATION RIGHTS.—A skilled nursing facili-
ty must—

“(A) permit immediate access to any resident by any rep-
resentative of the Secretary, by any representative of the
State, by an ombudsman described in paragraph
(2)BXtii)xII), or by the resident’s individual physician;
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“(B) permit immediate access to a resident, subject to the
resident’s right to deny or withdraw consent at any time, by
immediate family or other relatives of the resident;

“(C) permit immediate access to a resident, subject to rea-
sonable restrictions and the resident’s right to deny or with-
draw consent at any time, by others who are visiting with
the consent of the resident;

“(D) permit reasonable access to a resident by any entity
or mdwldual that provides health, social, legal, or other
services to the resident, subject to the resident’s right to
deny or withdraw consent at any time; and

“(E) permit representatives of the State ombudsman (de-
scribed in paragraph (2(B)iii)ID), with the permission of
the resident (or the resident’s legal representative) and con-
sistent with State law, to examine a resident’s clinical
records.

“t4) EQUAL ACCESS TO QUALITY CARE.—A skilled nursing facil-
ity must establish and maintain identical policies and practices
regarding transfer, discharge, and covered services under this
title for all individuals regardless of source of payment.

“(5) ADMISSIONS POLICY.—

“lA) Apmissions.—With respect to admissions practices,
a skilled nursing facility must—

“GXD) not require individuals applying to reside or
residing in the facility to waive their rights to benefits
under this title or under a State plan under title XIX,
(II) not require oral or written assurance that such in-
dividuals are not eligible for, or will not apply for, ben-
efits under this title or such a State plan, and (1)
prominently display in the facility and provide to such
individuals written information about how to apply for
and use such benefits and how to receive refunds for
previous payments covered by such benefits; and

“0it) not require a third party guarantee of payment
to the facility as a condition of admission (or expedited
admission) to, or continued stay in, the facility.

“(B) CONSTRUCTION.—

‘i) No PREEMPTION OF STRICTER STANDARDS.—Sub-
paragraph (A) shall not be construed as preventing
States or political subdivisions therein from prohibit-
ing, under State or local law, the discrimination
against individuals who are entitled to medical assist-
ance under this title with respect to admissions prac-
tices of skilled nursing facilities.

“ltit) CONTRACTS WITH LEGAL REPRESENTATIVES.—
Subparagraph (A)(ii) shall not be construed as prevent-
ing a facility from requiring an individual, who has
legal access to a resident’s income or resources avail-
able to pay for care in the facility, to sign a contract
(without incurring personal financial liability) to pro-
vide payment from the resident’s income or resources
for such care.

“6) PROTECTION OF RESIDENT FUNDS.—

““A) IN GENERAL.—The skilled nursing facility—
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“1) may not require residents to deposit their person-
al funds with the facility, and

“Gi) once the facility accepts the written authoriza-
tion of the resident, must hold, safeguard, and account
for such personal funds under a system established and
maintained by the facility in accordance with this
paragraph.

““B) MANAGEMENT OF PERSONAL FUNDS.—Upon a facili-
ty’s acceptance of written authorization of a resident under
subparagraph (A)ii), the facility must manage and account
for the personal funds of the resident deposited with the fa-
cility as follows:

“t) DEPosIT.—The facility must deposit any amount
of personal funds in excess of $50 with respect to a resi-
dent in an interest bearing account (or accounts) that is
separate from any of the facility’s operating accounts
and credits all interest earned on such separate ac-
count to such account. With respect to any other per-
sonal funds, the facility must maintain such funds in
a non-interest bearing account or petty cash fund.

“tii) AcCOUNTING AND RECORDS.—The factlity must
assure a full and complete separate accounting of each
such resident’s personal funds, maintain a written
record of all financial transactions involving the per-
sonal funds of a resident deposited with the facility,
and afford the resident (or a legal representative of the
resident) reasonable access to such record.

‘(iti) CONVEYANCE UPON DEATH.—Upon the death
of a resident with such an account, the facility must
convey promptly the resident’s personal funds (and a
final accounting of such funds) to the individual ad-
ministering the resident’s estate.

“(C) ASSURANCE OF FINANCIAL SECURITY.—The facility
must purchase a surety bond, or otherwise provide assur-
ance satisfactory to the Secretary, to assure the security of
all personal funds of residents deposited with the facility.

“(D) LIMITATION ON CHARGES TO PERSONAL FUNDS.—The
facility may not impose a charge against the personal funds
of a resident for any item or service for which payment is
made under this title or title XIX.

“ld) REQUIREMENTS RELATING TO ADMINISTRATION AND OTHER
MATTERS. —
“(1) ADMINISTRATION.—

“(tA) IN GENERAL.—A skilled nursing facility must be ad-
ministered in a manner that enables it to use its resources
effectively and efficiently to attain or maintain the highest
practicable physical, mental, and psychosocial well-being of
each resident (consistent with requirements established
under subsection (f(5)).

“(B) REQUIRED NOTICES.—If a change occurs in—

“(i) the persons with an ownership or control interest
(as defined in section 1124(a)3)) in the facility,
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“(it) the persons who are officers, directors, agents, or
managing employees (as defined in section 1126(b)) of
the facility,

“(iii) the corporation, association, or other company
responsible for the management of the facility, or

“Gv) the individual who is the administrator or di-
rector of nursing of the facility,

the skilled nursing facility must provide notice to the State
agency responsible for the licensing of the facility, at the
time of the change, of the change and of the identity of
each new person, company, or individual described in the
respective clause.

“(C) SKILLED NURSING FACILITY ADMINISTRATOR.— The
administrator of a skilled nursing facility must meet stand-
ards established by the Secretary under subsection (FI4).

“(9) LICENSING AND LIFE SAFETY CODE.—

“(tA) LicENSING.—A skilled nursing facility must be li-
censed under applicable State and local law.

“(B) LIFE SAFETY CODE.—A skilled nursing facility must
meet such provisions of such edition (as specified by the
Secretary in regulation) of the Life Safety Code of the Na-
tional Fire Protection Association as are applicable to nurs-
ing homes; except that—

“@i) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon a facility, but only if such waiver
would not adversely affect the health and safety of
residents or personnel, and

“6i) the provisions of such Code shall not apply in
any State if the Secretary finds that in such State
there is in effect a fire and safety code, imposed by
State law, which adequately protects residents of and
personnel in skilled nursing facilities.

“43) SANITARY AND INFECTION CONTROL AND PHYSICAL ENVI-
RONMENT.—A skilled nursing facility must—

“CA) establish and maintain an infection control program
designed to provide a safe, sanitary, and comfortable envi-
ronment in which residents reside and to help prevent the
development and transmission of disease and infection, and

“(B) be designed, constructed, equipped, and maintained
in a manner to protect the health and safety of residents,
personnel, and the general public.

“C4) MISCELLANEOUS.—

‘““A) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL LAWS
AND PROFESSIONAL STANDARDS.—A skilled nursing facility
must operate and provide services in_compliance with all
applicable Federal, State, and local laws and regulations
(including the requirements of section 1124) and with ac-
cepted professional standards and principles which apply
to professionals providing services in such a facility.

““B) OTHER.—A skilled nursing facility must meet such
other requirements relating to the health, safety, and well-



178

being of residents or relating to the physical facilities there-
of as the Secretary may find necessary.

“(e) STATE REQUIREMENTS RELATING TO SKILLED NURSING FACILI-
Ty REQUIREMENTS.— The requirements, referred to in section 186)(d),
with respect to a State are as follows:

“01) SPECIFICATION AND REVIEW OF NURSE AIDE TRAINING AND
COMPETENCY EVALUATION PROGRAMS AND OF NURSE AIDE COMPE-
TENCY EVALUATION PROGRAMS.—The State must—

“A) by not later than March 1, 1989, specify those train-
ing and competency evaluation programs, and those compe-
tency evaluation programs, that the State approves for pur-
poses of subsection (b)(5) and that meet the requirements es-
tablished under clause (i) or (ii) of subsection (fX2)A), and

“B) by not later than March 1, 1990, provide for the
review and reapproval of such programs, at a frequency
and using a methodology consistent with the requirements
established under subsection (f(2)(A)iii).

The failure of the Secretary to establish requirements under
subsection (f(2) shall not relieve any State of its responsibility
under this paragraph.

“(2) NURSE AIDE REGISTRY.—

“C(A) IN GENERAL.—By not later than March 1, 1989, the
State shall establish and maintain a registry of all individ-
uals who have satisfactorily completed a nurse aide train-
ing and competency evaluation program, or a nurse aide
competency evaluation program, approved under paragraph
(1) in the State.

“(B) INFORMATION IN REGISTRY.—The registry under sub-
paragraph (A) shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of specific docu-
mented findings by a State under subsection (gX1)XC) of resi-
dent neglect or abuse or misappropriation of resident prop-
erty involving an individual listed in the registry, as well
as any brief statement of the individual disputing the find-
ings. In the case of inquiries to the registry concerning an
individual listed in the registry, any information disclosed
concerning such a finding shall also include disclosure of
any such statement in the registry relating to the finding or
a clear and accurate summary of such a statement.

“(3) STATE APPEALS PROCESS FOR TRANSFERS.—The State, for
transfers from skilled nursing faciliiies effected on or after Oc-
tober 1, 1990, must provide for a fair mechanism for hearing
appeals on transfers of residents of such facilities. Such mecha-
nism must meet the guidelines established by the Secretary
under subsection (fX3); but the failure of the Secretary to estab-
lish such guidelines shall not relieve any State of its responsi-
bility to provide for such a fair mechanism.

“(4) SKILLED NURSING FACILITY ADMINISTRATOR STANDARDS.—
By not later than January 1, 1990, the State must have imple-
mented and enforced the skilled nursing facility administrator
standards developed under subsection (f)(4) respecting the quali-
fication of administrators of skilled nursing facilities.

“(5) SPECIFICATION OF RESIDENT ASSESSMENT INSTRUMENT.—
Effective July 1, 1989, the State shall specify the instrument to
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be used by nursing facilities in the State in complying with the
rl;equzrement of subsection (bI3)ANXiit). Such instrument shall
e_

“CA) one of the instruments designated under subsecti
(FH6)B), or & on

“(B) an instrument which the Secretary has approved as
being consistent with the minimum data set of core ele-
ments, common definitions, and utilization guidelines spec-
ified by the Secretary under subsection (f(6)A).

“(f) RESPONSIBILITIES OF SECRETARY RELATING TO SKILLED NURS-

ING FAcIiLITY REQUIREMENTS.—

~ “(1) GENERAL RESPONSIBILITY.—It is the duty and responsibil-
ity of the Secretary to assure that requirements which govern
the provision of care in skilled nursing facilities under this
title, and the enforcement of such requirements, are adequate to
protect the health, safety, welfare, and rights of residents and
to promote the effective and efficient use of public moneys.

“2) REQUIREMENTS FOR NURSE AIDE TRAINING AND COMPE-
TENCY EVALUATION PROGRAMS AND FOR NURSE AIDE COMPETEN-
CY EVALUATION PROGRAMS.—

“CA) IN GENERAL.—For purposes of subsections (b)(5) and
(e)1)(A), the Secretary shall establish, by not later than
September 1, 1988—

“G) requirements for the approval of nurse aide
training and competency evaluation programs, includ-
ing requirements relating to (I) the areas to be covered
in such a program (including at least basic nursing
skills, personal care skills, cognitive, behavioral and
social care, basic restorative services, and residents’
rights), content of the curriculum, (II) minimum hours
of initial and ongoing training and retraining (includ-
ing not less than 75 hours in the case of initial train-
ing), (III) qualifications of instructors, and (IV) proce-
dures for determination of competency;

“(ii) requirements for the approval of nurse aide com-
petency evaluation programs, including requirement re-
lating to the areas to be covered in such a program, in-
cluding at least basic nursing skills, personal care
skills, cognitive, behavioral and social care, basic re-
storative services, residents’ rights, and procedures for
determination of competency; and

“(iii) requirements respecting the minimum frequency
and methodology to be used by a State in reviewing
such programs’ compliance with the requirements for
such programs. )

““B) APPROVAL OF CERTAIN PROGRAMS.—Such require-
ments—

“4) may permit approval of programs offered by or in
facilities, as well as outside facilities (including em-
ployee organizations), and of programs in effect on the
date of the enactment of this section; .

“4i) shall permit a State to find that an individual
who has completed (before July 1, 1989) a nurse aide
training and competency evaluation program shall be
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deemed to have completed such a program approved
under subsection (b)(5) if the State determines that, at
the time the program was offered, the program met the
requirements for approval under such paragraph; and
“(ii) shall prohibit approval of such a program—
“ offered by or in a skilled nursing facility
which has been determined to be out of compliance
with the requirements of subsection (b), (c), or (d),
within the previous 2 years, or
“ID offered by or in a skilled nursing facility
unless the State makes the determination, upon an
individual’s completion of the program, that the
individual is competent to provide nursing and
nursing-related services in skilled nursing facili-
ties.
A State may not delegate its responsibility under clause
(GXID to the skilled nursing facility.

‘03) FEDERAL GUIDELINES FOR STATE APPEALS PROCESS FOR
TRANSFERS.—For purposes of subsections (c)2XBXiii)I) and
(eX3), by not later than October 1, 1989, the Secretary shall es-
tablish guidelines for minimum standards which State appeals
processes under subsection (e)X3) must meet to provide a ffair
mechanism for hearing appeals on transfers of residents from
skilled nursing facilities.

“4) SECRETARIAL STANDARDS FOR QUALIFICATION OF ADMINIS-
TRATORS.—For purposes of subsections (d)I)XC) and (e)4), the
Secretary shall develop, by not later than March 1, 1989, stand-
ards to be applied in assuring the qualifications of administra-
tors of skilled nursing facilities.

“(5) CRITERIA FOR ADMINISTRATION.—The Secretary shall es-
tablish criteria for assessing a skilled nursing facility’s compli-
ance with the requirement of subsection (d)(1) with respect to—

“(A) its governing body and management,

“(B) agreements with hospitals regarding transfers of
residents to and from the hospitals and to and from other
skilled nursing facilities,

“(C) discster preparedness,

“(D) direction of medical care by a physician,

“(E) laboratory and radiological services,

“(F) clinical records, and

“UG) resident and advocate participation.

“(6) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND
INSTRUMENTS.—The Secretary shall—

“(A) not later than July 1, 1989, specify a minimum data
set of core elements and common definitions for use by
nursing facilities in conducting the assessments required
under subsection (b)(3), and establish guidelines for utiliza-
tion of the data set; and

“(B) by not later than October 1, 1990, designate one or
more instruments which are consistent with the specifica-
tion made under subparagraph (A) and which a State may
specify under subsection (e)S)A) for use by nursing facili-
ties in complying with the requirements of subsection

(DUSNA)ED).
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“(7) L1ST OF ITEMS AND SERVICES FURNISHED IN SKILLED NURS-
ING FACILITIES NOT CHARGEABLE TO THE PERSONAL FUNDS OF A
RESIDENT.—

“(fA) REGULATIONS REQUIRED.—Pursuant to the require-
ment of section 21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1977, the Secretary shall issue
regulations, on or before the first day of the seventh month
to begin after the date of enactment of this section, that
define those costs which may be charged to the personal
funds of patients in skilled nursing facilities who are indi-
viduals receiving benefits under this part and those costs
which are to be included in the reasonable cost (or other
payment amount) under this title for extended care services.

“YB) RULE IF FAILURE TO PUBLISH REGULATIONS.—If the
Secretary does not issue the regulations under subpara-
graph (A) on or before the date required in such subpara-
graph, in the case of a resident of a skilled nursing facility
who is eligible to receive benefits under this part, the costs
which may not be charged to the personal funds of such
resident (and for which payment is considered to be made
under this title) shall not include, at a minimum, the costs
for routine personal hygiene items and services furnished
by the facility.”,

(b) Costs oF MEETING REQUIREMENTS.—

(1) UNDER REASONABLE COST.—Section 1861(vIXE) of such
Act (42 U.S.C. 1395s(v)1XE)) is amended by adding at the end
the following new sentence: “Notwithstanding the previous sen-
tence, such regulations with respect to skilled nursing facilities
shall take into account (in a manner consistent with subpara-
graph (A) and based on patient-days of services furnished) the
costs of such facilities complying with the requirements of sub-
sections (b), (c), and (d) of section 1819 (including the costs of
conducting nurse aide training and competency evaluation pro-
grams and competency evaluation programs).”.

(2) ADJUSTMENT IN PROSPECTIVE PAYMENTS.—Section 1888(d)
of such Act (42 U.S.C. 1395yy(d)) is amended by adding at the
end the following new paragraph.:

“(7) In computing the rates of payment to be made under this sub-
section, there shall be taken into account the costs described in the
last sentence of section 1861(vX1XE) (relating to compliance with
nursing facility requirements and of conducting nurse aide training
and competency evaluation programs and competency evaluation
programs).”’. )

(¢) Evarvuation.—The Secretary of Health and Human Services
shall evaluate, and report to Congress by not later than January 1,
1992, on the implementation of the resident assessment process for
residents of skilled nursing facilities under the amendments made
by this section. .

(d) ConFORMING AMENDMENT.—Section 1861(a)?2) of the Social Se-
curity Act (42 US.C. 1395x(a)?)) is amended by striking “skilled
nursing facility” and inserting ‘facility described in section
1919(a)(?) or subsection (y)(1)".
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SEC. 4202. SURVEY AND CERTIFICATION PROCESS.
(a) STATE REQUIREMENT FOR ProCESS.—Title X VIII of the Social
Security Act is amended—

(1) in section 1864(d) (42 U.S.C. 1395aa(d)), as added by sec-
tion 4201(aX?) of this Act, by inserting before the period “and
section 1819(g)", and

(2) in section 1819, as added by section 4201(aX3) of this Act,
by adding at the end the following new subsection:

“lg) SURVEY AND CERTIFICATION PROCESS.—

“(1) STATE AND FEDERAL RESPONSIBILITY.—

““A) IN GENERAL.—Pursuant to an agreement under sec-
tion 1864, each State shall be responsible for certifying, in
accordance with surveys conducted under paragraph (2), the
compliance of skilled nursing facilities (other than facili-
ties of the State) with the requirements of subsections (b),
(¢c), and (d). The Secretary shall be responsible for certifying,
in accordance with surveys conducted under paragraph (2),
the compliance of State skilled nursing facilities with the
requirements of such subsections.

“(B) EDUCATIONAL PROGRAM.—Each State shall conduct
periodic educational programs for the staff and residents
(and their representatives) of skilled nursing facilities in
order to present current regulations, procedures, and poli-
cles under this section.

“(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NE-
GLECT AND ABUSE AND MISAPPROPRIATION OF RESIDENT
PROPERTY.—The State shall provide, through the agency re-
sponsible for surveys and certification of nursing facilities
under this subsection, for a process for the receipt, review,
and investigation of allegations of resident neglect and
abuse and misappropriation of resident property by a nurse
aide in a nursing facility. If the State finds, after notice to
the nurse aide involved and a reasonable opportunity for a
hearing for the nurse aide to rebut allegations, that a nurse
aide whose name is contained in a nurse aide registry has
neglected or abused a resident or misappropriated resident
property in a facility, the State shall notify the nurse aide
and the registry of such finding.

“(D) ConstrUcTION.—The failure of the Secretary to es-
tablish standards under subsection (f) shall not relieve a
State of its responsibility under this subsection.

“(2) SURVEYS.—

“(A) STANDARD SURVEY.—

“6) IN GeNEraL.—Each skilled nursing facility shall
be subject to a standard survey, to be conducted with-
out any prior notice to the facility. Any individual who
notifies (or causes to be notified) a skilled nursing fa-
cility of the time or date on which such a survey is
scheduled to be conducted is subject to a civil money
penalty of not to exceed $2,000. The Secretary shall pro-
vide for imposition of civil money penalties under this
clause in a manner similar to that for the imposition
of civil money penalties under section 1128A. The Sec-
retary shall review each State’s procedures for the
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scheduling and conduct of standard surveys to assure
that the State has taken all reasonable steps to avoid
giwing notice of such a survey through the scheduling
procedures and the conduct of the surveys themselves.
“Git) ContENTS.—Each standard survey shall in-
clude, for a case-mix stratified sample of residents—

“(D a survey of the quality of care furnished, as
measured by indicators of medical, nursing, and
rehabjlitative care, dietary and nutrition services,
activities and social participation, and sanitation,
infection control, and the physical environment,

“(D) written plans of care provided under subsec-
tion (bX2) and an audit of the residents’ assess-
ments under subsection (b)(3) to determine the ac-
curacy of such assessments and the adequacy of
such plans of care, and

“ID a review of compliance with residents’
rights under subsection (c).

“Giit) FREQUENCY.—

“D) In GENERAL.—Each skilled nursing facility
shall be subject to a standard survey not later
than 15 months after the date of the previous
standard survey conducted under this subpara-
graph. The Statewide average interval between
standard surveys of skilled nursing facilities under
this subsection shall not exceed 12 months.

“dI) SpeciaL SURVEYS.—If not otherwise con-
ducted under subclause (I), a standard survey (or
an abbreviated standard survey) may be conducted
within 2 months of any change of ownership, ad-
ministration, management of a skilled nursing fa-
cility, or the director of nursing in order to deter-
mine whether the change has resulted in any de-
cline in the quality of care furnished in the facili-

ty.
“(B) EXTENDED SURVEYS.—

“G) IN GeENErRAL.—Each skilled nursing facility
which is found, under a standard survey, to have pro-
vided substandard quality of care shall be subject to
an extended survey. Any other facility may, at the Sec-
retary’s or State’s discretion, be subject to such an ex-
tended survey (or a partial extended survey).

“6i) TiMing.—The extended survey shall be conduct-
ed immediately after the standard survey (or, if not
practical, not later than 2 weeks after the date of com-
pletion of the standard survey).

“Gii) CoNTENTS.—In such an extended survey, the
survey team shall review and identify the policies and
procedures which produced such substandard quality
of care and shall determine whether the facility has
complied with all the requirements described in subsec-
tions (b), (¢), and (d). Such review shall include an ex-
pansion of the size of the sample of residents’ assess-
ments reviewed and a review of the staffing, of in-serv-
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ice training, and, if appropriate, of contracts with con-
sultants.

“liv) ConsTRUCTION.—Nothing in this paragraph
shall be construed as requiring an extended or partial
extended survey as a prerequisite to imposing a sanc-
tion against a facility under subsection (h) on the basis
of findings in a standard survey.

“C) SUrRVEY PROTOCOL.—Standard and extended surveys
shall be conducted—

“t) based upon a protocol which the Secretary has
developed, tested, and validated by not later than Octo-
ber 1, 1990, and

“tit) by individuals, of a survey team, who meet such
minimum qualifications as the Secretary establishes by
not later than such date.

The failure of the Secretary to develop, test, or validate
such protocols or to establish such minimum qualifications
shall not relieve any State of its responsibility (or the Secre-
tary of the Secretary's responsibility) to conduct surveys
under this subsection.

“(D) CoNnSISTENCY OF SURVEYS.—EFEach State and the Sec-
retary shall implement programs to measure and reduce in-
consistency in the application of survey results among sur-
veyors.

‘“{E) SURVEY TEAMS.—

“ti) IN GENERAL.—Surveys under this subsection
shall be conducted by a multidisciplinary team of pro-
fessionals (including a registered professional nurse).

“(ii) PROHIBITION OF CONFLICTS OF INTEREST.—A
State may not use as a member of a survey team under
this subsection an individual who is serving (or has
served within the previous 2 years) as a member of the
staff of, or as a consultant to, the facility surveyed re-
specting compliance with the requirements of subsec-
tions (b), (c¢), and (d), or who has a personal or familial
finaricial interest in the facility being surveyed.

“6iit) TrAINING.—The Secretary shall provide for the
comprehensive training of State and Federal surveyors
in the conduct of standard and extended surveys under
this subsection, including the auditing of resident as-
sessments and plans of care. No individual shall serve
as a member of a survey team unless the individual
has successfully completed a training and testing pro-
gram in survey and certification techniques that has
been approved by the Secretary.

3) VALIDATION SURVEYS.——

“(A) IN GENERAL—The Secretary shall conduct onsite
surveys of a representative sample of skilled nursing facili-
ties in each State, within 2 months of the date of surveys
conducted under paragraph (2) by the State, in a sufficient
number to allow inferences about the adequacies of each
State’s surveys conducted under paragraph (2). In conduct-
ing such surveys, the Secretary shall use the same survey
protocols as the State is required to use under paragraph

1y
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(2). If the State has determined that an individual skilled
nursing facility meets the requirements of subsections (b),
(c), and (d), but the Secretary determines that the facility
does not meet such requirements, the Secretary’s determina-
tion as to the facility’s noncompliance with such require-
ments is binding and supersedes that of the State survey.

(B) Score.—With respect to each State, the Secretary
shall conduct surveys under subparagraph (A) each year
with respect to at least 5 percent of the number of skilled
nursing facilities surveyed by the State in the year, but in
no case less than 5 skilled nursing facilities in the State.

“(C) REMEDIES FOR SUBSTANDARD PERFORMANCE.—If the
Secretary finds, on the basis of such surveys, that a State
has failed to perform surveys as required under paragraph
(2) or that a State’s survey and certification performance
otherwise is not adequate, the Secretary shall provide for
an appropriate remedy, which may include the training of
survey teams in the State.

“(C) SPECIAL SURVEYS OF COMPLIANCE.— Where the Secre-
tary has reason to question the compliance of a skilled
nursing factlity with any of the requirements of subsections
(b), (c), and (d), the Secretary may conduct a survey of the
facility and, on that basis, make independent and binding
determinations concerning the extent to which the skilled
nursing facility meets such requirements.

“t4) INVESTIGATION OF COMPLAINTS AND MONITORING COMPLI-
ANCE.—Each State shall maintain procedures and adequate
staff to—

“CA) investigate complaints of violations of requirements
by skilled nursing facilities, and

‘““B) monitor, on-site, on a regular, as needed basis, a
skilled nursing facility’s compliance with the requirements
of subsections (b), (c), and (d), if—

“i) the facility has been found not to be in compli-
ance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;

‘i) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or _

“iii) the State has reason to question the compliance
of the facility with such requirements. _ .

A State may maintain and utilize a specialized team (including
an attorney, an auditor, and appropriate health care profession-
als) for the purpose of identifying, surveying, gathering and pre-
serving evidence, and carrying out appropriate enforcement ac-
tions against chronically substandard skilled nursing facilities.

“5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVI-
TIES.—

“A) PuBLIC INFORMATION.—Each State, and the Secre-
tary, shall make available to the public— -

“%) information respecting all surveys and certifica-
tions made respecting skilled nursing facilities, includ-
ing statements of deficiencies and plans of correction,



186

“i) copies of cost reports of such facilities filed
under this title or title XIX,

“(iii) copies of statements of ownership under section
1124, and

“tiv) information disclosed under section 1126.

‘““B) NoricE To oMBUDSMAN.— Each State shall notify
the State long-term care ombudsman (established under sec-
tion 307(a)12) of the Older Americans Act of 1965) of the
State’s findings of noncompliance with any of the require-
ments of subsections (b), (¢, and (d), with respect to a
skilled nursing facility in the State.

“C) NoTICE TO PHYSICIANS AND SKILLED NURSING FACILI-
TY ADMINISTRATOR LICENSING BOARD.—If a State finds that
a skilled nursing facility has provided substandard quality
of care, the State shall notify—

“i) the attending physician of each resident with re-
spect to which such finding is made, and

“(ii) the State board responsible for the licensing of
the skilled nursing facility administrator at the facili-
ty.

“eC) ACCESS TO FRAUD CONTROL UNITS.—Each State shall
provide its State medicaid fraud and abuse control unit (es-
tablished under section 1903(q)) with access to all informa-
tion of the State agency responsible for surveys and certifi-
cations under this subsection.”"

(¢c) PostinG SURVEY RESULTS.—Section 1864(a) of such Act (42
US.C. 1395aa(a) is amended by inserting, after ‘readily available
form and place’ in the fifth sentence, the following: *, and require
(in the case of skilled nursing facilities) the posting in a place read-
ily accessible to patients (and patients’ representatives),”.

SEC. 4203. ENFORCEMENT PROCESS.
(a) STATE REQUIREMENT.—Title X VIII of the Social Security Act
is amended—

(1) in section 1864(d) (42 U.S.C. 1395aa(d), as added by sec-
tion 4£201(a)(?) and as amended by section 4202(a)(1) of this Act,
by inserting before the period at the end the following: “and the
establishment of remedies under sections 1819(h)(2)B) and
1819(h)(2)(C) (relating to establishment and application of reme-
dies)’: and

(2) by adding at the end of section 1819 of such Act, as added
by section 4201(a)3) and as amended by section 4202(a)(2), the
end the following new subsection:

“(h) ENFORCEMENT PROCESS.—

“(1) IN GENERAL.—If a State finds, on the basis of a stand-
ard, extended, or partial extended survey under subsection (gh?2)
or otherwise, that a skilled nursing facility no longer meets a
requirement of subsection (b), (c), or (d), and further finds that
the facility’s deficiencies—

“CA) immediately jeopardize the health or safety of its
residents, the State shall recommend to the Secretary that
the Secretary take such action as described in paragraph

(2NAX); or
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~ “(B) do not immediately jeopardize the health or safety of

its residents, the State may recommend to the Secretary

that the Secretary take such action as described in para-

graph (2)(A)i).
If a State finds that a skilled nursing facility meets the require-
ments of subsections (b), (¢c), and (d), but, as of a previous period,
did not meet such requirements, the State may recommend a
civil money penalty under paragraph (2)B)ii) for the days in
which it finds that the facility was not in compliance with
such requirements.

“(2) SECRETARIAL AUTHORITY.—

“(A) IN GENERAL.—With respect to any skilled nursing fa-
cility in a State, if the Secretary finds, or pursuant to a rec-
ommendation of the State under paragraph (1) finds, that a
skilled nursing facility no longer meets a requirement of
subsection (b), (¢), or (d), and further finds that the facili-
ty’s deficiencies—

“i) immediately jeopardize the health or safety of its
residents, the Secretary shall take immediate action to
remove the jeopardy and correct the deficiencies
through the remedy specified in subparagraph (B)iii),
or terminate the facility’s participation under this title
and may provide, in addition, for one or more of the
other remedies described in subparagraph (B); or

“ii) do not immediately jeopardize the health or
safety of its residents, the Secretary may impose any of
the remedies described in subparagraph (B).

Nothing in this subparagraph shall be construed as re-
stricting the remedies available to the Secretary to remedy
a skilled nursing facility’s deficiencies. If the Secretary
finds, or pursuant to the recommendation of the State
under paragraph (1) finds, that a skilled nursing facility
meets such requirements but, as of a previous period, did
not meet such requirements, the Secretary may provide for a
civil money penalty under subparagraph (B)ii) for the days
on which he finds that the facility was not in compliance
with such requirements.

““B) SpecIFIED REMEDIES.—The Secretary may take the
following actions with respect to a finding that a facility
has not met an applicable requirement:

“t) DENIAL OF PAYMENT.—The Secretary may deny
any further payments under this title with respect to
all individuals entitled to benefits under this title in
the facility or with respect to such individuals admat-
ted to the facility after the effective date of the finding.

“ii) AUTHORITY WITH RESPECT TO CIVIL MONEY PEN-
ALTIES.—The Secretary may impose a civil money pen-
alty in an amount not to exceed $10,000 for each day of
noncompliance and the Secretary shall impose and col-
lect such a penalty in the same manner as civil money
penalties are imposed and collected under section
1198A.

“01ii) APPOINTMENT OF TEMPORARY MANAGEMENT.—
In consultation with the State, the Secretary may ap-
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point temporary management to oversee the operation
of the facility and to assure the health and safety of
the facility’s residents, where there is a need for tempo-
rary management while—
“) there is an orderly closure of the facility, or
“II) improvements are made in order to bring
the facility into compliance with all the require-
ments of subsections (b), (c), and (d).
The temporary management under this clause shall not
be terminated under subclause (II) until the Secretary
has determined that the facility has the management
capability to ensure continued compliance with all the
requirements of subsections (b), (c), and (d).
The Secretary shall specify criteria, as to when and how
each of such remedies is to be applied, the amounts of any
fines, and the severity of each of these remedies, to be used
in the imposition of such remedies. Such criteria shall be
designed so as to minimize the time between the identifica-
tion of violations and final imposition of the remedies and
shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies. In ad-
dition, the Secretary may provide for other specified reme-
dies, such as directed plans of correction.

“C) CONTINUATION OF PAYMENTS PENDING REMEDI-
ATION.—The Secretary may continue payments, over a
period of not longer than 6 months, under this title with
respect to a skilled nursing facility not in compliance with
a requirement of subsection (b), (c), or (d), if—

“6i) the State survey agency finds that it is more ap-
propriate to take alternative action to assure compli-
ance of the facility with the requirements than to ter-
minate the certification of the facility,

“Gii) the State has submitted a plan and timetable
for corrective action to the Secretary for approval and
thii Secretary approves the plan of corrective action,
an

“(i7i) the facility agrees to repay to the Federal Gov-
ernment payments received under this subparagraph if
the corrective action is not taken in accordance with
the approved plan and timetable.

The Secretary shall establish guidelines for approval of cor-
rective actions requested by States under this subparagraph.

“(D) ASSURING PROMPT COMPLIANCE.—If a skilled nurs-
ing facility has not complied with any of the requirements
of subsections (b), (¢), and (d), within 3 months after the
date the facility is found to be out of compliance with such
requirements, the Secretary shall impose the remedy de-
scribed in subparagraph (B)i) for all individuals who are
admitted to the facility after such date.

‘“(E) REPEATED NONCOMPLIANCE.—In the case of a skilled
nursing facility which, on 3 consecutive standard surveys
conducted under subsection (gX2), has been found to have
provided substandard quality of care, the Secretary shall
(regardless of what other remedies are provided)—
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“ti) impose the remedy described in subparagraph
(B)(i), and Y paragrap

“(2i) monitor the facility under subsection (g)(4)(B),
until the facility has demonstrated, to the satisfaction of
the Secretary, that it is in compliance with the require-
ments of subsections (b), (c), and (d), and that it will
remain in compliance with such requirements.
3) EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A finding to
deny payment under this subsection shall terminate when the
Secretary finds that the facility is in substantial compliance
with all the requirements of subsections (b), (c), and (d).

“(4) IMMEDIATE TERMINATION OF PARTICIPATION FOR FACILITY
WHERE SECRETARY FINDS NONCOMPLIANCE AND IMMEDIATE JEOP-
ARDY.—If the Secretary finds that a skilled nursing facility has
not met a requirement of subsection (b), (c), or (d), and finds
that the failure immediately jeopardizes the health or safety of
its residents, the Secretary shall take immediate action to
remove the jeopardy and correct the deficiencies through the
remedy specified in paragraph (2)(BXiit), or the Secretary shall
terminate the facility’s participation under this title. If the fa-
cility’s participation under this title is terminated, the State
shall provide for the safe and orderly transfer of the residents
eligible under this title consistent with the requirements of sub-
section (c)2).

“5) ConsTrUCTION.—The remedies provided under this sub-
section are in addition to those otherwise available under State
or Federal law and shall not be construed as limiting such
other remedies, including any remedy available to an individ-
ual at common law. The remedies described in clauses (i), (iii),
and (iv) of paragraph (2XA) may be imposed during the penden-
cy of any hearing.

‘“l6) SHARING OF INFORMATION.—Notwithstanding any other
provision of law, all information concerning skilled nursing fa-
cilities required by this section to be filed with the Secretary or
a State agency shall be made available to Federal or State em-
ployees for purposes consistent with the effective administration
of programs established under this title and title XIX, ’mclud-
ing investigations by State medicaid fraud control units.”

SEC. 4204. EFFECTIVE DATES.

(a) NEw REQUIREMENTS AND SURVEY AND CERTIFICATION PROC-
Ess.—Except as otherwise specifically provided in section 1819 of the
Social Security Act, the amendments made by this part shall apply
to extended care services furnished on or after October 1, 1990, with-
out regard to whether regulations to implement such amendments
are promulgated by such date. .

(b) Warver oF PaPERWORK REpUcTION.—Chapter 35 of title 44,
United States Code, shall not apply to information required for pur-
poses of carrying out this part and implementing the amendments
made by this part.

SEC. 4205. ANNUAL REPORT.

The Secretary of Health and Human Services shall report to the
Congress annually on the extent to which skilled nursing facilities
are complying with the requirements of subsections b), (c), and (d)

i
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of section 1819 of the Social Security Act (as added by the amend-
ments made by this part) and the number and type of enforcement
actions taken by States and the Secretary under section 1819(h) of
such Act (as added by section 4203 of this Act).

SEC. 4206. CONSTRUCTION.

Section 1819 of the Social Security Act is amended by adding at
the end the following new subsection:

“1) ConsTrUCTION.—Where requirements or obligations under
this section are identical to those provided under section 1919 of
this Act, the fulfillment of those requirements or obligations under
section 1919 shall be considered to be the fulfillment of the corre-
sponding requirements or obligations under this section.”.

PART 2—MEDICAID PROGRAM

SEC. 4211. REQUIREMENTS FOR NURSING FACILITIES.
(a) SPECIFICATION OF FaciLity REQUIREMENTS.—Title XIX of the
Social Security Act is amended—
(1) by redesignating section 1922 as section 1923,
(2) by redesignating section 1919 as section 1922 and by trans-
ferring and inserting such section after section 1921, and
(3) by inserting after section 1918 the following new section:

“REQUIREMENTS FOR NURSING FACILITIES

“Sec. 1919. (a) NursinGg FaciLity DErFINED.—In this title, the
term ‘nursing facility’ means an institution (or a distinct part of an
institution) which—

“(1) is primarily engaged in providing to residents—

“lA) skilled nursing care and related services for resi-
dents who require medical or nursing care,

“(B) rehabilitation services for the rehabilitation of in-
Jured, disabled, or sick persons, or

“(C) on a regular basis, health-related care and services
to individuals who because of their mental or physical con-
dition require care and services (above the level of room
and board) which can be made available to them only
through institutional facilities,

and is not primarily for the care and treatment of mental dis-
eases;

“(2) has in effect a transfer agreement (meeting the require-
ments of section 1861(1) with one or more hospitals having
agreements in effect under section 1866; and

“(3) meets the requirements for a nursing facility described in
subsections (b), (¢), and (d) of this section.

Such term also includes any facility which is located in a State on
an Indian reservation and is certified by the Secretary as meeting
the requirements of paragraph (1) and subsections (b), (¢), and (d).

“(b) REQUIREMENTS RELATING TO PROVISION OF SERVICES.—

“(1) QUALITY OF LIFE.—

“(A) IN GENERAL.—A nursing facility must care for its
residents in such a manner and in such an environment as
will promote maintenance or enhancement of the quality of
life of each resident.
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“(B) QUALITY ASSESSMENT AND ASSURANCE.—A nursing
facility must maintain a quality assessment and assurance
committee, consisting of the director of nursing services, a
physician designated by the facility, and at least 3 other
members of the facility’s staff, which (i) meets at least
quarterly to identify issues with respect to which quality
assessment and assurance activities are necessary and (ii)
develops and implements appropriate plans of action to cor-
rect identified quality deficiencies.

“(2) ScOPE OF SERVICES AND ACTIVITIES UNDER PLAN OF
CARE.—A nursing facility must provide services and activities to
attain or maintain the highest practicable physical, mental,
and psychosocial well-being of each resident in accordance with
a written plan of care which—

“fA) describes the medical, nursing, and psychosocial
needs of the resident and how such needs will be met;

“(B) is initially prepared, with the participation to the
extent practicable of the resident or the resident’s family or
legal representative, by a team which includes the resi-
dent’s attending physician and a registered professional
nurse with responsibility for the resident; and

“C) is periodically reviewed and revised by such team
after each assessment under paragraph (3).

3) RESIDENTS’ ASSESSMENT.—

“YfA) REQUIREMENT.—A nursing facility must conduct a
comprehensive, accurate, standardized, reproducible assess-
ment of each resident’s functional capacity, which assess-
menit—

“(i) describes the resident’s capability to perform
daily life functions and significant impairments in
functional capacity;

“G1) is based on a uniform minimum data set speci-
fied by the Secretary under subsection (f(6)XA);

“lit) in the case of a resident eligible for benefits
under this title, uses an instrument which is specified
by the State under subsection (e)5); and .

“Gu) in the case of a resident eligible for benefits
under part A of title XVIII, includes the identification
of medical problems.

“(B) CERTIFICATION.—

“G) IN GENERAL.—Each such assessment must be con-
ducted or coordinated (with the appropriate participa-
tion of health professionals) by a registered profession-
al nurse who signs and certifies the completion of the
assessment. Each individual who completes a portion
of such an assessment shall sign and certify as to the
accuracy of that portion of the assessment.

‘i) PENALTY FOR FALSIFICATION.— .

“I) An individual who willfully and knowingly
certifies under clause (i) a material and false state-
ment in a resident assessment is subject to a civil
money penalty of not more than $1,000 with re-
spect to each assessment.

[{y
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“ID An individual who willfully and knowingly
causes another individual to certify under clause
(i) a material and false statement in a resident as-
sessment is subject to a civil money penalty of not
more than $5,000 with respect to each assessment.

“III) The Secretary shall provide for imposition
of civil money penalties under this clause in a
manner similar to that for the imposition of civil
money penalties under section 1128A.

“(iii) USE OF INDEPENDENT ASSESSORS.—If a State de-
termines, under a survey under subsection (g) or other-
wise, that there has been a knowing and willful certifi-
cation of false assessments under this paragraph, the
State may require (for a period specified by the State)
that resident assessments under this paragraph be con-
ducted and certified by individuals who are independ-
ent of the facility and who are approved by the State.

“C) FREQUENCY.—

“G) IN GENERAL.—Such an assessment must be con-
ducted—

“(I) promptly upon (but no later than 4} days
after the date of) admission for each individual
admitted on or after October 1, 1990, and by not
later than October 1, 1991, for each resident of the
facility on that date;

“dI) promptly after a significant change in the
resident’s physical or mental condition; and

“dII) in no case less often than once every 12
months.

“(ii) RESIDENT REVIEW.—The nursing facility must
examine each resident no less frequently than once
every 3 months and, as appropriate, revise the resi-
dent’s assessment to assure the continuing accuracy of
the assessment.

“(D) Use.—~The results of such an assessment shall be
used in developing, reviewing, and revising the resident’s
plan of care under paragraph (2).

“(E) CoORDINATION.—Such assessments shall be coordi-
nated with any State-required preadmission screening pro-
gram to the maximum extent practicable in order to avoid
duplicative testing and effort.

“(F) REQUIREMENTS RELATING TO PREADMISSION SCREEN-
ING FOR MENTALLY ILL AND MENTALLY RETARDED INDIVID-
UALS.—A nursing facility must not admit, on or after Janu-
ary 1, 1989, any new resident who—

“i) is mentally ill (as defined in subsection
(e)7XGXi) unless the State mental health authority
has determined (based on an independent physical and
mental evaluation performed by a person or entity
other than the State mental health authority) prior to
admission that, because of the physical and mental
condition of the individual, the individual requires the
level of services provided by a nursing facility, and, if
the individual requires such level of services, whether
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the individual requires active treatment for mental ill-
ness, or

“(it) is mentally retarded (as defined in subsection
e)7XG)ii) unless the State mental retardation or de-
velopmental disability authority has determined prior
to admission that, because of the physical and mental
condition of the individual, the individual requires the
level of services provided by a nursing facility, and, if
the individual requires such level of services, whether
the individual requires active treatment for mental re-
tardation.

“C4) PROVISION OF SERVICES AND ACTIVITIES.—

““A) IN GENERAL.—To the extent needed to fulfill all
plans of care described in paragraph (2), a nursing facility
must provide (or arrange for the provision of)—

“Gi) nursing and related services and specialized re-
habilitative services to attain or maintain the highest
practicable physical, mental, and psychosocial well-
being of each resident;

“ai) medically-related social services to attain or
maintain the highest practicable physical, mental, and
psychosocial well-being of each resident;

“iii) pharmaceutical services (including procedures
that assure the accurate acquiring, receiving, dispens-
ing, and administering of all drugs and biologicals) to
meet the needs of each resident;

“Gu) dietary services that assure that the meals meet
the daily nutritional and special dietary needs of each
resident;

“@) an on-going program, directed by a qualified pro-
fessional, of activities designed to meet the interests
and the physical, mental, and psychosocial well-being
of each resident; and

“wi) routine dental services (to the extent covered
under the State plan) and emergency dental services to
meet the needs of each resident.

The services provided or arranged by the facility must meet
professional standards of quality. '

““B) QUALIFIED PERSONS PROVIDING SERVICES.—Seruvices
described in clauses (i), (ii), (iit), (iv), and (vi) of subpara-
graph (A) must be provided by qualified persons in accord-
ance with each resident’s written plan of care.

“C) REQUIRED NURSING CARE; FACILITY WAIVERS.—

“i) GENERAL REQUIREMENTS.— With respect to nurs-
ing facility services provided on or after October 1,
1990, a nursing facility— N

“1I) except as provided in clause (ii), must pro-
vide 24-hour licensed nursing services which are
sufficient to meet the nursing needs of its resi-
dents, and B

“II) except as provided in clause (i), must use
the services of a registered nurse for at least 8 con-
secutive hours a day, 7 days a week.

“(it) FACILITY WAIVERS.—



194

“i) WAIVER BY STATE.—A State may waive the re-
quirement of subclause (I) or (II) of clause (1) with re-
spect to a facility if—

“I) the facility demonstrates to the satisfaction
of the State that the facility has been unable, de-
spite diligent efforts (including offering wages at
the community prevailing rate for nursing facili-
ties), to recruit appropriate personnel,

“1D) the State determines that a waiver of the
requirement will not endanger the health or safety
of individuals staying in the facility, and

“IID) the State finds that, for any such periods
in which licensed nursing services are not avail-
able, a registered nurse or a physician is obligated
to respond immediately to telephone calls from the
factlity.

A waiver under this clause shall be subject to annual
review and to the review of the Secretary and subject to
clause (ii) shall be accepted by the Secretary for pur-
poses of this title to the same extent as is the State’s
certification of the facility. In granting or renewing a
waiver, a State may require the facility to employ other
qualified, licensed personnel.

“lit) ASSUMPTION OF WAIVER AUTHORITY BY SECRE-
TARY.—If the Secretary determines that a State has
shown a clear pattern and practice of allowing waivers
in the absence of diligent efforts by facilities to meet
the staffing requirements, the Secretary shall assume
and excercise the authority of the State to grant waiv-
ers.

“t5) REQUIRED TRAINING OF NURSE AIDES.—

“CA) IN GENERAL.—A nursing facility must not use (on a
full-time, temporary, per diem, or other basis) any individ-
ual, who is not a licensed health professional (as defined in
subparagraph (E)), as a nurse aide in the facility on or
after January 1, 1990, for more than 4 months unless the
individual—

“(i) has completed a training and competency evalua-
tion program, or a competency evaluation program, ap-
proved by the State under subsection (eX1)(A), and

“lit) ts competent to provide such services.

“(B) OFFERING COMPETENCY EVALUATION PROGRAMS FOR
CURRENT EMPLOYEES.—A nursing facility must provide, for
individuals used as a nurse aide by the facility as of July
1, 1989, for a competency evaluation program approved by
the State under subsection (eX1) and such preparation as
may be necessary for the individual to complete such a pro-
gram by January 1, 1990.

“(C) CompeTENCY.—The nursing facility must not permit
an individual, other than in a training and competency
evaluation program or a competency evaluation program
approved by the State, to serve as a nurse aide or provide
services of a type for which the individual has not demon-
strated competency and must not use such an individual as
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a nurse aide unless the facility has inquired of the State
registry established under subsection (e)(2)(A) as to informa-
tion in the registry concerning the individual.

“CD) RE-TRAINING REQUIRED.—For burposes of subpara-
graph (A), if; since an individual’s most recent completion
of a training and competency evaluation program, there
has been a continuous period of 24 consecutive months
during none of which the individual performed nursing or
nursing-related services for monetary compensation, such
individual shall complete a new training and competency
evaluation program.

“(E) REGULAR IN-SERVICE EDUCATION.—The nursing facil-
ity must provide such regular performance review and regu-
lar in-service education as assures that individuals used as
nurse aides are competent to perform services as nurse
aides, including training for individuals providing nursing
and nursing-related services to residents with cognitive im-
pairments.

“(F) NURSE AIDE DEFINED.—In this paragraph, the term
nurse aide’ means any individual providing nursing or
nursing-related services to residents in a nursing factlity,
but does not include an individual—

“(t) who is a licensed health professional (as defined
in subparagraph (G)), or

“li1) who volunteers to provide such services without
monetary compensation.

“YG) LICENSED HEALTH PROFESSIONAL DEFINED.—In this
paragraph, the term ‘licensed health professional’ means a
physician, physician assistant, nurse practitioner, physical,
speech, or occupational therapist, registered professional
nurse, licensed practical nurse, or licensed or certified
social worker.

“(6) PHYSICIAN SUPERVISION AND CLINICAL RECORDS.—A nurs-
ing facility must—

“(A) require that the health care of every resident be pro-
vided under the superuvision of a physician,

“(B) provide for having a physician available to furnish
necessary medical care in case of emergency; and

“C) maintain clinical records on all residents, which
records include the plans of care (described in paragraph
(2) and the residents’ assessments (described in paragraph
(3), as well as the results of any pre-admission screening
conducted under subsection (e)7). )

‘(7) REQUIRED SOCIAL SERVICES.—In the case of a nursing fa-
cility with more than 120 beds, the facility must have at least
one social worker (with at least a bachelor’s degree in soqzal
work or similar professional qualifications) employed full-time
to provide or assure the prouvision of social services.

“lc) REQUIREMENTS RELATING TO RESIDENTS’ RIGHTS.—

‘1) GENERAL RIGHTS.—

‘“CA) SPECIFIED RIGHTS.—A nursing facility must protect
and promote the rights of each resident, including each of
the following rights:
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“t) FREE cHOICE.—The right to choose a personal at-
tending physician, to be fully informed in advance
about care and treatment, to be fully informed in ad-
vance of any changes in care or treatment that may
affect the resident’s well-being, and (except with respect
to a resident adjudged incompetent) to participate in
planning care and treatment or changes in care and
treatment.

“lii) FREE FROM RESTRAINTS.—The right to be free
from physical or mental abuse, corporal punishment,
involuntary seclusion, and any physical or chemical re-
straints imposed for purposes of discipline or conven-
ience and not required to treat the resident’s medical
symptoms. Restraints may only be imposed—

“) to ensure the physical safety of the resident
or other residents, and

“(I) only upon the written order of a physician
that specifies the duration and circumstances
under which the restraints are to be used (except in
emergency circumstances specified by the Secretary)
until such an order could reasonably be obtained.

“tit) Privacy.—The right to privacy with regard to
accommodations, medical treatment, written and tele-
phonic communications, visits, and meetings of family
and of resident groups.

“tiv) CoNFIDENTIALITY.—The right to confidentiality
of personal and clinical records.

“(v) AccoMMODATION OF NEEDS.—The right—

“) to reside and receive services with reasonable
accommodations of individual needs and prefer-
ences, except where the health or safety of the indi-
vidétal or other residents would be endangered,
an

“lID to receive notice before the room or room-
mate of the resident in the facility is changed.

“(vi) GrRIEVANCES.—The right to voice grievances
with respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for voic-
ing the grievances and the right to prompt efforts by
the facility to resolve grievances the resident may have,
including those with respect to the behavior of other
residents.

“(vii) PARTICIPATION IN RESIDENT AND FAMILY
GROUPS.—The right of the resident to organize and par-
ticipate in resident groups in the facility and the right
of the resident’s family to meet in the facility with the
families of other residents in the facility.

“(ix) PARTICIPATION IN OTHER ACTIVITIES.—The right
of the resident to participate in social, religious, and
community activities that do not interfere with the
rights of other residents in the facility.

“(x) EXAMINATION OF SURVEY RESULTS.—The right to
examine, upon reasonable request, the results of the
most recent survey of the facility conducted by the Sec-
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retary or a State with respect to the facility and any
plc}‘n of correction in effect with respect to the facility.

(xi) OTHER RIGHTS.—Any other right established by
the Secretary.

Clause (iti) shall not be construed as requiring the provi-
sion of a private room.

“(B) NoTICE OF RIGHTS.—A nursing facility must—

“@) inform each resident, orally and in writing at
the time of admission to the facility, of the resident’s
legal rights during the stay at the facility;

“Gii) make available to each resident, upon reasona-
ble request, a written statement of such rights (which
statement is updated upon changes in such rights):

“(iii) inform each resident who is entitled to medical
assistance under this title—

“D at the time of admission to the facility or, if
later, at the time the resident becomes eligible for
such assistance, of the items and services (includ-
ing those specified under section 1902(a)28)(B)
that are included in nursing facility services under
the State plan and for which the resident may not
be charged (except as permitted in section 1916),
and of those other items and services that the fa-
cility offers and for which the resident may be
charged and the amount of the charges for such
ttems and services, and

“dD of changes in the items and services de-
scribed in subclause (I) and of changes in the
charges imposed for items and services described in
that subclause; and

“liv) inform each other resident, in writing before or
at the time of admission and periodically during the
resident’s stay, of services available in the facility and
of related charges for such services, including any
charges for services not covered under title XVIII or by
the facility’s basic per diem charge.

The written description of legal rights under this subpara- .
graph shall include a description of the protection of per-
sonal funds under paragraph (6) and a statement that a
resident may file a complaint with a State survey and certi-
fication agency respecting resident abuse and neglect and
misappropriation of resident property in the facility.

“(C) RIGHTS OF INCOMPETENT RESIDENTS.—In the case of
a resident adjudged incompetent under the laws of a State,
the rights of the resident under this title shall devolve
upon, and, to the extent judged necessary by a court of com-
petent jurisdiction, be exercised by, the person appointed
under State law to act on the resident’s behalf.

“D) USE OF PSYCHOPHARMACOLOGIC DRUGS.—Psychophar-
macologic drugs may be administered only on the orders of
a physician and only as part of a plan (included in the
written plan of care described in paragraph (2)) designed to
eliminate or modify the symptoms for which the drugs are
prescribed and only if, at least annually an independent,
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external consultant reviews the appropriateness of the drug
plan of each resident receiving such drugs.
“02) TRANSFER AND DISCHARGE RIGHTS.— .

“A) IN GENERAL.—A nursing facility must permit each
resident to remain in the facility and must not transfer or
discharge the resident from the facility unless—

“0i) the transfer or discharge is necessary to meet the
resident’s welfare and the resident’s welfare cannot be
met in the facility;

“ii) the transfer or discharge is appropriate because
the resident’s health has improved sufficiently so the
resident no longer needs the services provided by the fa-
cility;

“({ii) the safety of individuals in the facility is en-
dangered;

“av) the health of individuals in the facility would
otherwise be endangered;

“tv) the resident has failed, after reasonable and ap-
propriate notice, to pay (or to have paid under this title
or title XVIII on the resident’s behalf) an allowable
charge imposed by the facility for an item or service re-
quested by the resident and for which a charge may be
imposed consistent with this title and title X VIII; or

‘(vi) the facility ceases to operate.

In each of the cases described in clauses (i) through (v), the
basis for the transfer or discharge must be documented in
the resident's clinical record. In the cases described in
clauses (i) and (ii), the documentation must be made by the
resident’s physician, and in the case described in clause (iv)
the documentation must be made by a physician. For pur-
poses of clause (v), in the case of a resident who becomes
eligible for assistance under this title after admission to
the facility, only charges which may be imposed under this
title shall be considered to be allowable.

“(B) PRE-TRANSFER AND PRE-DISCHARGE NOTICE.—

“(t) IN GENERAL.—DBefore effecting a transfer or dis-
charge of a resident, a nursing facility must—

“(I) notify the resident (and, if known, a family
member of the resident or legal representative) of
the transfer or discharge and the reasons therefor,

“lID) record the reasons in the resident’s clinical
record (including any documentation required
under subparagraph (4)), and

“Il) include in the notice the items described in
clause (iii).

“Gi) TiMing oF NOTICE.—The notice under clause
(D) must be made at least 30 days in advance of the
resident’s transfer or discharge except—

“I) in a case described in clause (iii) or (iv) of
subparagraph (A);

“(ID in a case described in clause (i) of subpara-
graph (A), where the resident’s health improves
sufficiently to allow a more immediate transfer or
discharge;
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“dID in a case described in clause (i) of subpara-
graph (A), where a more immediate transfer or dis-
charge is necessitated by the resident’s urgent med-
ical needs; or

“V) in a case where a resident has not resided
in the facility for 30 days.

In the case of such exceptions, notice must be glven as
many days before the date of the transfer or discharge
as is practicable.

“(ii) ITEMS INCLUDED IN NoTICE.—Each notice under
clause (i) must include—

“D for transfers or discharges effected on or
after October 1, 1989, notice of the resident’s right
to appeal the transfer or discharge under the State
process established under subsection (el3);

“0D the name, mailing address, and telephone
number of the State long-term care ombudsman
(established under section 307(a)(12) of the Older
Americans Act of 1965);

“dID in the case of residents with developmental
disabilities, the mailing address and telephone
number of the agency responsible for the protection
and advocacy system for developmentally disabled
individuals established under part C of the Devel-
opmental Disabilities Assistance and Bill of
Rights Act; and

“IV) in the case of mentally ill residents (as de-
fined in subsection (eX7)XG)1), the mailing address
and telephone number of the agency responsible for
the protection and advocacy system for mentally ill
individuals established under the Protection and
Advocacy for Mentally Ill Individuals Act.

“(C) OrRIENTATION.—A nursing facility must provide suf-
ficient preparation and orientation to residents to ensure
safe and orderly transfer or discharge from the facility.

“(D) NOTICE ON BED-HOLD POLICY AND READMISSION.—

‘i) NOTICE BEFORE TRANSFER.—Before a resident of
a nursing facility is transferred for hospitalization or
therapeutic leave, a nursing facility must provide writ-
ten information to the resident and a family member
or legal representative concerning—

“tD) the provisions of the State plan under this
title regarding the period (if any) during which the
resident will be permitted under the State plan to
return and resume residence in the facility, and

“D) the policies of the facility regarding such a
period, which policies must be consistent with
clause (iii).

“(ii) NOTICE UPON TRANSFER.—At the time of trans-
fer of a resident to a hospital or for therapeutic leave,
a nursing facility must provide written notice to the
resident and a family member or legal representative of
the duration of any period described in clause (i).
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“(iii) PERMITTING RESIDENT TO RETURN.—A nursing
facility must establish and follow a written policy
under which a resident—

“I) who is eligible for medical assistance for
nursing facility services under a State plan,
“I) who is transferred from the facility for hos-
pitalization or therapeutic leave, and
“III) whose hospitalization or therapeutic leave
exceeds a period paid for under the State plan for
the holding of a bed in the facility for the resident,
will be permitted to be readmitted to the facility imme-
diately upon the first availability of a bed in a semi-
private room in the facility if, at the time of readmis-
sion, the resident requires the services provided by the
facility.
“3) ACCESS AND VISITATION RIGHTS.—A nursing facility
must—

“(A) permit immediate access to any resident by any rep-
resentative of the Secretary, by any representative of the
State, by an ombudsman or agency described in subclause
(D), (IID), or (IV) of paragraph (2XBXiii), or by the resident’s
individual physician;

“(B) permit immediate access to a resident, subject to the
resident’s right to deny or withdraw consent at any time, by
immediate family or other relatives of the resident;

“(C) permit immediate access to a resident, subject to rea-
sonable restrictions and the resident’s right to deny or with-
draw consent at any time, by others who are visiting with
the consent of the resident;

“(D) permit reasonable access to a resident by any entity
or individual that provides health, social, legal, or other
services to the resident, subject to the resident’s right to
deny or withdraw consent at any time; and

“(E) permit representatives of the State ombudsman (de-
scribed in paragraph (2XB)Gii)ID), with the permission of
the resident (or the resident’s legal representative) and con-
sistent with State law, to examine a resident’s clinical
records.

“(4) EQUAL ACCESS TO QUALITY CARE.—

“YfA) IN GENERAL.—A nursing facility must establish and
maintain identical policies and practices regarding trans-
fer, discharge, and the prouvision of services required under
the State plan for all individuals regardless of source of
payment.

“(B) CONSTRUCTION.—

“ti) NOTHING PROHIBITING ANY CHARGES FOR NON-
MEDICAID PATIENTS.—Subparagraph (A) shall not be
construed as prohibiting a nursing facility from charg-
ing any amount for services furnished, consistent with
the notice in paragraph (1)B) describing such charges.

“(ii)) No ADDITIONAL SERVICES REQUIRED.—Subpara-
graph (A) shall not be construed as requiring a State to
offer additional services on behalf of a resident than
are otherwise provided under the State plan.
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“(5) Abmissions poLicy.—
“Aa) .ADMIS:SIONS.—With respect to admissions practices,
a nursing facility must—

“GXD not require individuals applying to reside or
residing in the facility to waive their rights to benefits
under this title or title XVIII, (II) not require oral or
written assurance that such individuals are not eligi-
ble for, or will not apply for, benefits under this title or
title XVIII, and (II1) prominently display in the facili-
ty written information, and provide to such individ-
uals oral and written information, about how to apply
for and use such benefits and how to receive refunds
for Jprevious payments covered by such benefits;

‘(i) not require a third party guarantee of payment
to the facility as a condition of admission (or expedited
admission) to, or continued stay in, the facility; and

“ii) in the case of an individual who is entitled to
medical assistance for nursing facility services, not
charge, solicit, accept, or receive, in addition to any
amount otherwise required to be paid under the State
plan under this title, any gift, money, donation, or
other consideration as a precondition of admitting (or
expediting the admission of) the individual to the fa-
cility or as a requirement for the individual’s contin-
ued stay in the facility.

“(B) CONSTRUCTION.—

“(i) No PREEMPTION OF STRICTER STANDARDS.—Sub-
paragraph (A) shall not be construed as preventing
States or political subdivisions therein from prohibit-
ing, under State or local law, the discrimination
against individuals who are entitled to medical assist-
ance under the State plan with respect to admissions
practices of nursing facilities.

“(ti) CONTRACTS WITH LEGAL REPRESENTATIVES.—
Subparagraph (AXii) shall not be construed as prevent-
ing a facility from requiring an individual, who has
legal access to a resident’s income or resources avail-
able to pay for care in the facility, to sign a contract
(without incurring personal financial liability) to pro-
vide payment from the resident’s income or resources
for such care.

“ltiit) CHARGES FOR ADDITIONAL SERVICES REQUEST-
ED.—Subparagraph (A)iii) shall not be construed as
preventing a facility from charging a resident, eligible
for medical assistance under the State plan, for items
or services the resident has requested and received and
that are not specified in the State plan as included in
the term ‘nursing facility services’.

“lv) BONA FIDE CONTRIBUTIONS.—Subparagraph
(A)iii) shall not be construed as prohibiting a nursing
facility from soliciting, accepting, or receiving a chari-
table, religious, or philanthropic contribution from an
organization or from a person unrelated to the resident
(or potential resident), but only to the extent that such
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contribution is not a condition of admission, expediting
admission, or continued stay in the facility.
“(6) PROTECTION OF RESIDENT FUNDS.—

“{A) IN GENERAL.—The nursing facility—

“(i) may not require residents to deposit their person-
al funds with the facility, and

“(i1) once the facility accepts the written authoriza-
tion of the resident, must hold, safeguard, and account
for such personal funds under a system established and
maintained by the facility in accordance with this
paragraph.

““B) MANAGEMENT OF PERSONAL FUNDS.—Upon a facili-
ty's acceptance of written authorization of a resident under
subparagraph (A)ii), the facility must manage and account
for the personal funds of the resident deposited with the fa-
cility as follows:

“1) DEposiT.—The facility must deposit any amount
of personal funds in excess of $50 with respect to a resi-
dent in an interest bearing account (or accounts) that is
separate from any of the facility’s operating accounts
and credits all interest earned on such separate ac-
count to such account. With respect to any other per-
sonal funds, the facility must maintain such funds in
a non-interest bearing account or petty cash fund.

“(ii) AccOUNTING AND RECORDS.—The facility must
assure a full and complete separate accounting of each
such resident’s personal funds, maintain a written
record of all financial transactions involving the per-
sonal funds of a resident deposited with the facility,
and afford the resident (or a legal representative of the
resident) reasonable access to such record.

“(iii) NoOTICE OF CERTAIN BALANCES.—The facility
must notify each resident receiving medical assistance
under the State plan under title XIX when the amount
in the residents account reaches $3200 less than the
dollar amount determined under section 1611(a)3XB)
and the fact that if the amount in the account (in ad-
dition to the value of the resident’s other nonexempt re-
sources) reaches the amount determined under such
section the resident may lose eligibility for such medi-
cal assistance or for benefits under title XVI.

“(iv) CONVEYANCE UPON DEATH.—Upon the death of
a resident with such an account, the facility must
convey promptly the resident’s personal funds (and a
final accounting of such funds) to the individual ad-
ministering the resident'’s estate.

“(C) ASSURANCE OF FINANCIAL SECURITY.—The facility
must purchase a surety bond, or otherwise provide assur-
ance satisfactory to the Secretary, to assure the security of
all personal funds of residents deposited with the facility.

“(D) LIMITATION ON CHARGES TO PERSONAL FUNDS.—The
facility may not impose a charge against the personal funds
of a resident for any item or service for which payment is
made under this title or title X VIIL
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“ld) REQUIREMENTS RELATING TO ADMINISTRATION AND OTHER
MATTERS.—

“(1) ADMINISTRATION. —

“(A) IN GENERAL.—A nursing facility must be adminis-
tered in a manner that enables it to use its resources effec-
tively and efficiently to attain or maintain the highest
practicable physical, mental, and psychosocial well-being of
each resident (consistent with requirements established
under subsection (f)(5)).

“(B) REQUIRED NOTICES.—If a change occurs in—

“(i) the persons with an ownership or control interest
(as defined in section 1124(a)(3) in the facility,

‘(i) the persons who are officers, directors, agents, or
managing employees (as defined in section 1126(b)) of
the facility,

“(ii1) the corporation, association, or other company
responstble for the management of the facility, or

“iv) the individual who is the administrator or di-
rector of nursing of the facility,

the nursing facility must provide notice to the State agency
responsible for the licensing of the facility, at the time of
the change, of the change and of the identity of each new
person, company, or individual described in the respective
clause.

“lC) NURSING FACILITY ADMINISTRATOR.—The adminis-
trator of a nursing facility must meet standards established
by the Secretary under subsection (f\(4).

2) LICENSING AND LIFE SAFETY CODE.—

“YfA) LICENSING.—A nursing facility must be licensed
under applicable State and local law.

“YB) LIFE SAFETY CODE.—A nursing facility must meet
such provisions of such edition (as specified by the Secre-
tary in regulation) of the Life Safety Code of the National
Fire Protection Association as are applicable to nursing
homes; except that—

“l) the Secretary may waive, for such periods as he
deems appropriate, specific provisions of such Code
which if rigidly applied would result in unreasonable
hardship upon a facility, but only if such waiver
would not adversely affect the health and safety of
residents or personnel, and

“ii) the provisions of such Code shall not apply in
any State if the Secretary finds that in such State
there is in effect a fire and safety code, imposed by
State law, which adequately protects residents of and
personnel in nursing facilities.

“(3) SANITARY AND INFECTION CONTROL AND PHYSICAL ENVI-
RONMENT.—A nursing facility must—

“(A) establish and maintain an infection control program
designed to provide a safe, sanitary, and comfortable envi-
ronment in which residents reside and to help prevent the
development and transmission of disease and infection, and

4
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‘““B) be designed, constructed, equipped, and maintained
in a manner to protect the health and safety of residents,
personnel, and the general public.

“(}) MISCELLANEOUS.—

““A) COMPLIANCE WITH FEDERAL, STATE, AND LOCAL LAWS
AND PROFESSIONAL STANDARDS.—A nursing facility must
operate and provide services in compliance with all applica-
ble Federal State, and local laws and regulations (includ-
ing the requirements of section 1124 and with accepted pro-
fessional standards and principles which apply to profes-
sionals providing services in such a facility.

“B) OrHER.—A nursing facility must meet such other re-
quirements relating to the health and safety of residents or
relating to the physical facilities thereof as the Secretary
may find necessary.”.

(c) STATE REQUIREMENTS RELATING TO NURSING FaciLiTy RE-
QUIREMENTS.—Section 1919 of such Act is further amended by
adding at the end the following new subsection:

“Ce) STATE REQUIREMENTS RELATING TO NURSING FAciLiTy RE-
QUIREMENTS.—As a condition of approval its plan under this title, a
State must provide for the following:

‘1) SPECIFICATION AND REVIEW OF NURSE AIDE TRAINING AND
COMPETENCY EVALUATION PROGRAMS AND OF NURSE AIDE COMPE-
TENCY EVALUATION PROGRAMS.—The State must—

“CtA) by not later than September 1, 1988, specify those
training and competency evaluation programs, and those
competency evaluation programs, that the State approves
for purposes of subsection (b)5) and that meet the require-
ments established under clause (i) or (ii) of subsection
(F2)A), and

“(B) by not later than September 1, 1990, provide for the
review and reapproval of such programs, at a frequency
and using a methodology consistent with the requirements
established under subsection ((2XAXiii).

The failure of the Secretary to establish requirements under
subsection (f}(2) shall not relieve any State of its responsibility
under this paragraph.

“(2) NURSE AIDE REGISTRY.—

“(A) IN GENERAL.—By not later than January 1, 1989, the
State shall establish and maintain a registry of all individ-
uals who have satisfactorily completed a nurse aide train-
ing and competency evaluation program, or a nurse aide
competency evaluation program, approved under paragraph
(1) in the State.

“(B) INFORMATION IN REGISTRY.—The registry under sub-
paragraph (A) shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of specific docu-
mented findings by a State under subsection (g)(1)(C) of resi-
dent neglect or abuse or misappropriation of resident prop-
erty involving an individual listed in the registry, as well
as any brief statement of the individual disputing the find-
ings. In the case of inquiries to the registry concerning an
individual listed in the registry, any information disclosed
concerning such a finding shall also include disclosure of
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any such statement in the registry relating to the finding or
a clear and accurate summary of such a statement.

‘43) STATE APPEALS PROCESS FOR TRANSFERS.—The State, for
transfers from nursing facilities effected on or after October 1,
1989, must provide for a fair mechanism, meeting the guide-
lines established under subsection (fA3), for hearing appeals on
transfers of residents of such facilities; but the failure of the
Secretary to establish such guidelines under such subsection
shalél not relieve any State of its responsibility under this para-
graph.

‘54} NURSING FACILITY ADMINISTRATOR STANDARDS.—By not
later than July 1, 1989, the State must have implemented and
enforced the nursing facility administrator standards developed
under subsection (fX4) respecting the qualification of adminis-
trators of nursing facilities.

“(5) SPECIFICATION OF RESIDENT ASSESSMENT INSTRUMENT.—
Effective July 1, 1990, the State shall specify the instrument to
be used by nursing facilities in the State in complying with the
rl;equirement of subsection (bX3)A)iii). Such instrument shall

e——
“(A) one of the instruments designated under subsection
(fX6)B), or
“B) an instrument which the Secretary has approved as
being consistent with the minimum data set of core ele-
ments, common definitions, and utilization guidelines spec-
ified by the Secretary under subsection (f6)(A).

“6) NoTICE OF MEDICAID RIGHTS.—Each State, as a condition
of approval of its plan under this title, effective April 1, 1988,
must develop (and periodically update) a written notice of the
rights and obligations of residents of nursing facilities (and
spouses of such residents) under this title.

“(7) STATE REQUIREMENTS FOR PREADMISSION SCREENING AND
RESIDENT REVIEW.—

“CA) PREADMISSION SCREENING.—Effective January 1,
1989, the State must have in effect a preadmission screen-
ing program, for making determinations (using any criteria
developed under subsection (fX(8)) described in subsection
(B)X3)F) for mentally ill and mentally retarded individuals
(as defined in subparagraph (G)) who are admitted to nurs-
ing facilities on or after January 1, 1989. The failure of the
Secretary to develop minimum criteria under subsection
(F(8) shall not relieve any State of its responsibility to have
a preadmission screening program under this subparagraph
or to perform resident reviews under subparagraph (B).

““B) STATE REQUIREMENT FOR ANNUAL RESIDENT
REVIEW.—

“;) FOR MENTALLY ILL RESIDENTS.—As of April 1,
1990, in the case of each resident of a nursing facility
who is mentally ill, the State mental health authority
must review and determine (using any criteria_devel-
oped under subsection (f\(8) and based on an independ-
ent physical and mental evaluation performed by a
person or entity other than the State mental health au-
thority)—
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‘) whether or not the resident, because of the
resident’s physical and mental condition, requires
the level of services provided by a nursing facility
or requires the level of services of an inpatient psy-
chiatric hospital for individuals under age 21 (as
described in section 1905(h)) or of an institution
for mental diseases providing medical assistance to
individuals 65 years of age or older; and

“aI) whether or not the resident requires active
treatment for mental illness.

“lii) FOR MENTALLY RETARDED RESIDENTS.—As of
April 1, 1990, in the case of each resident of a nursing
facility who is mentally retarded, the State mental re-
tardation or developmental disability authority must
review and determine (using any criteria developed
under subsection (f)(8)—

“‘D whether or not the resident, because of the
resident’s physical and mental condition, requires
the level of services provided by a nursing facility
or requires the level of services of an intermediate
care factlity described under section 1905(d); and

“dI) whether or not the resident requires active
treatment for mental retardation.

“(i1i) FREQUENCY OF REVIEWS.—

“(I) ANNvAL.—Except as provided in subclauses
D) and (III), the reviews and determinations
under clauses (i) and (ii) must be conducted with
respect to each mentally ill or mentally retarded
resident not less often than annually.

“(I) PREADMISSION REVIEW CASES.—In the case
of a resident subject to a preadmission review
under subsection (bX3)F), the review and determi-
nation under clause (i) or (ii) need not be done
until the resident has resided in the nursing facili-
ty for 1 year.

“1D InrriaL rEvIEW.—The reviews and deter-
minations under clauses (i) and (ii) must first be
conducted (for each resident not subject to pread-
mission review under subsection (b)3)XF)) by not
later than April 1, 1990.

“lC) RESPONSE TO PREADMISSION SCREENING AND RESI-
DENT REVIEW.—As of April 1, 1990, the State must meet the
following requirements:

“(i) LONG-TERM RESIDENTS NOT REQUIRING NURSING
FACILITY SERVICES, BUT REQUIRING ACTIVE TREAT-
MENT.—In the case of a resident who is determined,
under subparagraph (B), not to require the level of serv-
ices provided by a nursing facility, but to require active
treatment for mental iliness or mental retardation, and
who has continuously resided in a nursing facility for
at least 30 months before the date of the determina-
tion, the State must, in consultation with the resident’s
family or legal representative and care-givers—
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“( inform the resident of the institutional and
noninstitutional alternatives covered under the
State plan for the resident,

“(ID offer the resident the choice of remaining in
the facility or of receiving covered services in an
alternative appropriate institutional or noninstitu-
tional setting,

“(ID clarify the effect on eligibility for services
under the State plan if the resident chooses to
leave the facility (including its effect on readmis-
sion to the facility), and

“IV) regardless of the resident’s choice, provide
for (or arrange for the provision of) such active
treatment for the mental illness or mental retarda-
tion.

A State shall not be denied payment under this title
for nursing facility services for a resident described in
this clause because the resident does not require the
level of services provided by such a facility, if the resi-
dent chooses to remain in such a facility.

‘“(it) OTHER RESIDENTS NOT REQUIRING NURSING FA-
CILITY SERVICES, BUT REQUIRING ACTIVE TREATMENT,—
In the case of a resident who is determined, under sub-
paragraph (B), not to require the level of services pro-
vided by a nursing facility, but to require active treat-
ment for mental illness or mental retardation, and
who has not continuously resided in a nursing facility
for at least 30 months before the date of the determina-
tion, the State must, in consultation with the resident’s
family or legal representative and care-givers—

“(D) arrange for the safe and orderly discharge of
the resident from the facility, consistent with the
requirements of subsection (cX2),

“(1D) prepare and orient the resident for such dis-
charge, and

“1D) provide for (or arrange for the provision of)
such active treatment for the mental illness or
mental retardation.

“0iti) RESIDENTS NOT REQUIRING NURSING FACILITY
SERVICES AND NOT REQUIRING ACTIVE TREATMENT.—In
the case of a resident who is determined, under sub-
paragraph (B), not to require the level of services pro-
vided by a nursing facility and not to require active
treatment for mental illness or mental retardation, the
State must— .

“D arrange for the safe and orderly discharge of
the resident from the facility, consistent with the
requirements of subsection (c)(2), and .

“(II) prepare and orient the resident for such dis-
charge.

“‘D) DENIAL OF PAYMENT WHERE FAILURE TO CONDUCT
PREADMISSION SCREENING.—No payment may be made
under section 1903(a) with respect to nursing facility serv-
ices furnished to an individual for whom a determination
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is required under subsection (bX3NF) or subparagraph (B)
but for whom the determination is not made.

“(E) PERMITTING ALTERNATIVE DISPOSITION PLANS.— With
respect to residents of a nursing facility who are mentally
retarded or mentally ill and who are determined under
subparagraph (B) not to require the level of services of such
a facility, but who require active treatment for mental ill-
ness or mental retardation, a State and the nursing facility
shall be considered to be in compliance with the require-
ment of this paragraph if, before October 1, 1988, the State
and the Secretary have entered into an agreement relating
to the disposition of such residents of the facility and the
State is in compliance with such agreement. Such an agree-
ment may provide for the disposition of the residents after
the date specified in subparagraph (C).

““F) APPEALS PROCEDURES.—Each State, as a condition
of approval of its plan under this title, effective January 1,
1989, must have in effect an appeals process for individuals
adversely affected by determinations under subparagraph
(A) or (B).

“(G) DeFINITIONS.—In this paragraph and in subsection
(BISNF):

“) An individual is considered to be ‘mentally ill’ if
the individual has a primary or secondary diagnosis of
mental disorder (as defined in the Diagnostic and Sta-
tistical Manual of Mental Disorders, 3rd edition) and
does not have a primary diagnosis of dementia (includ-
ing Alzheimer’s disease or a related disorder).

“it) An individual is considered to be ‘mentally re-
tarded’ if the individual is mentally retarded or a
person with a related condition (as described in section
1905¢d)).

“tiii) The term ‘active treatment’ has the meaning
given such term by the Secretary in regulations, but
does not include, in the case of a resident of a nursing
facility, services within the scope of services which the
facility must provide or arrange for its residents under
subsection (b)(4).

“(f) RESPONSIBILITIES OF SECRETARY RELATING TO NURSING Fa-
cILITY REQUIREMENTS. —

“(1) GENERAL RESPONSIBILITY.—It is the duty and responsibil-
ity of the Secretary to assure that requirements which govern
the provision of care in nursing facilities under State plans ap-
proved under this title, and the enforcement of such require-
ments, are adequate to protect the health, safety, welfare, and
rights of residents and to promote the effective and efficient use
of public moneys.

“(2) REQUIREMENTS FOR NURSE AIDE TRAINING AND COMPE-
TENCY EVALUATION PROGRAMS AND FOR NURSE AIDE COMPETEN-
CY EVALUATION PROGRAMS.—

““A) IN GENERAL.—For purposes of subsections (b)(5) and
(e)1)(A), the Secretary shall establish, by not later than
July 1, 1988—
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“(i) requirements for the approval of nurse aide
training and competency evaluation programs, includ-
ing requirements relating to (I) the areas to be covered
in such a program (including at least basic nursing
skills, personal care skills, cognitive, behavioral and
social care, basic restorative services, and residents’
rights), content of the curriculum, (I) minimum hours
of initial and ongoing training and retraining (includ-
ing not less than 75 hours in the case of initial train-
ing), (IID qualifications of instructors, and (IV) proce-
dures for determination of competency;

“it) requirements for the approval of nurse aide com-
petency evaluation programs, including requirement re-
lating to the areas to be covered in such a program, in-
cluding at least basic nursing skills, personal care
skills, cognitive, behavioral and social care, basic re-
storative services, and residents’ rights, and procedures
for determination of competency;

“(iii) requirements respecting the minimum frequency
and methodology to be used by a State in reviewing
such programs’ compliance with the requirements for
such programs.

“‘B) APPROVAL OF CERTAIN PROGRAMS.—Such require-
ments—

“ti) may permit approval of programs offered by or in
facilities, as well as outside facilities (including em-
ployee organizations), and of programs in effect on the
date of the enactment of this section;

“Gi) shall permit a State to find that an individual
who has completed (before January 1, 1989) a nurse
aide training and competency evaluation program
shall be deemed to have completed such a program ap-
proved under subsection (b)5) if the State determines
that, at the time the program was offered, the program
met the requirements for approval under such para-
graph; and

““Gii) shall prohibit approval of such a program—

“I) offered by or in a nursing facility which has
been determined to be out of compliance with the
requirements of subsection (), (¢), or (d), within the

revious 2 years, or

“II) offered by or in a nursing facility un_less_ tﬁe
State makes the determination, upon an individ-
ual’s completion of the program, that the individ-
ual is competent to provide nursing and nursing-
related services in nursing facilities.

A State may not delegate its responsibility under clause
(iii)XID to the nursing facility.

“(3) FEDERAL GUIDELINES FOR STATE APPEALS PROCESS FOR
TRANSFERS.—For purposes of subsections (cX2)BXiii) and (e)(3),
by not later than October 1, 1988, the 'Secretary shall establish
guidelines for minimum standards which State appeals process-
es under subsection (eX3) must meet to provide a fair mecha-
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nism for hearing appeals on transfers of residents from nursing
facilities.

“t4) SECRETARIAL STANDARDS QUALIFICATION OF ADMINISTRA-
ToRS.—For purposes of subsections (d)X1)(C) and (e)}), the Secre-
tary shall develop, by not later than March 1, 1988, standards
to be applied in assuring the qualifications of administrators of
nursing facilities.

“(5) CRITERIA FOR ADMINISTRATION.—The Secretary shall es-
tablish criteria for assessing a nursing facility’s compliance
with the requirement of subsection (d)X1) with respect to—

“(A) its governing body and management,

“B) agreements with hospitals regarding transfers of
residents to and from the hospitals and to and from other
nursing factlities,

‘4C) disaster preparedness,

“(D) direction of medical care by a physician,

“(E) laboratory and radiological services,

“F) clinical records, and

“(G) resident and advocate participation.

“(6) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND
INSTRUMENTS.—The Secretary shall—

“CtA) not later than January 1, 1989, specify a minimum
data set of core elements and common definitions for use by
nursing facilities in conducting the assessments required
under subsection (b)X3), and establish guidelines for utiliza-
tion of the data set; and

“(B) by not later than April 1, 1990, designate one or
more instruments which are consistent with the specifica-
tion made under subparagraph (A) and which a State may
specify under subsection (eX5)(A) for use by nursing facili-
ties in complying with the requirements of subsection
(bIS)AXiiL).

“(7) LIST OF ITEMS AND SERVICES FURNISHED IN NURSING FA-
CILITIES NOT CHARGEABLE TO THE PERSONAL FUNDS OF A RESI-
DENT.—

‘“fA) REGULATIONS REQUIRED.—Pursuant to the require-
ment of section 21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1977, the Secretary shall issue
regulations, on or before the first day of the seventh month
to begin after the date of enactment of this section, that
define those costs which may be charged to the personal
funds of patients in nursing facilities who are individuals
receiving medical assistance with respect to nursing facility
services under this title and those costs which are to be in-
cluded in the payment amount under this title for nursing
facility seruvices.

“YB) RULE IF FAILURE TO PUBLISH REGULATIONS.—If the
Secretary does not issue the regulations under subpara-
graph (A) on or before the date required in that subpara-
graph, in the case of a resident of a nursing facility who is
eligible to receive benefits for nursing facility services under
this title, for purposes of section 1902(a)28XB), the Secre-
tary shall be deemed to have promulgated regulations
under this paragraph which provide that the costs which
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may not be charged to the personal funds of such resident
(and for which payment is considered to be made under
tl;is title) do not include, at a minimum, the costs for rou-
tine personal hygiene items and services furnished by the
facility.

“8) FEDERAL MINIMUM CRITERIA AND MONITORING FOR
PREADMISSION SCREENING AND RESIDENT REVIEW.—

“(A) Minimusm CRITERIA.—The Secretary shall develop, by
not later than October 1, 1988, minimum criteria for States
to use in making determinations under subsections (b)3)(F)
and (eX7)XB) and in permitting individuals adversely affect-
ed to appeal such determinations, and shall notify the
States of such criteria.

“B) MONITORING COMPLIANCE.—The Secretary shall
review a sufficient number of cases to allow reasonable in-
ferences, each State’s compliance with the requirements of
subsection (e)7XC)Xit) (relating to discharge and placement
for active treatment of certain residents).

“(8) CRITERIA FOR MONITORING STATE WAIVERS.—The Secre-
tary shall develop, by not later than October 1, 1988, criteria
and procedures for monitoring State performances in granting
waivers pursuant to subsection (b)4)CIii).”.

(b) INCORPORATING REQUIREMENTS INTO STATE PLAN.—

(1) In GENERAL.—Section 1902(a) of such Act (42 U.S.C.
1396a(a)) is amended—

(A) in paragraph (13)(A), by inserting “which, in the case
of nursing facilities, take into account the costs of comply-
ing with subsections (b) (other than paragraph (3)(F) there-
of), (c), and (d) of section 1919 and provide (in the case of a
nursing focility —with @ waiver under  section
1919(0)(4)(C)Gi) for an appropriate reduction to take into
account the lower costs (if any) of the facility for nursing
care,” after “State” the second place it appears; and

(B) by amending paragraph (28) to read as follows:

“28) provide—

“A) that any nursing facility receiving payments under
such plan must satisfy all the requirements of subsections
(b) through (d) of section 1919 as they apply to such facili-
ties;

““B) for including in ‘nursing facility services’ at least
the items and services specified (or deemed to be specified)
by the Secretary under section 1919(f) 7) and making avail-
able upon request a description of the items and services so
included; ) ]

“CC) for procedures to make available to the public the
data and methodology used in establishing payment rates
for nursing facilities under this title, and

“(D) for compliance (by the date specified in the respec-
tive sections) with the requirements of— .

“;) section 1919(f) (relating to implementation of
nursing facility requirements, including paragraph
(6)(B), relating to specification of resident assessment
instrument);
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“Gi) section 1919(g) (relating to responsibility for
survey and certification of nursing facilities); and

“11) sections 1919(h)2)(B) and 1919(h)(2XD) (relating
to establishment and application of remedies);’.

(2) STATE PLAN AMENDMENT REQUIRED.—A plan of a State
under title XIX of the Social Security Act shall not be consid-
ered to have met the requirement of section 1902(a)(13)(A) of the
Social Security Act (as amended by paragraph (1XA) of this sub-
section), as of the first day of a Federal fiscal year (beginning
on or after October 1, 1990), unless the State has submitted to
the Secretary of Health and Human Services, as of April 1
before the fiscal year, an amendment to such State plan to pro-
vide for an appropriate adjustment in payment amounts for
nursing facility services furnished during the Federal fiscal
year. The Secretary shall, not later than September 30 before
the fiscal year concerned, review each such plan amendment for
compliance with such requirement and by such date shall ap-
prove or disapprove each such amendment. If the Secretary dis-
approves such an amendment, the State shall immediately
submit a revised amendment which meets such requirement.
The absence of approval of such a plan amendment does not re-
lieve the State or any nursing facility of any obligation or re-
quirement under title XIX of the Social Security Act (as amend-
ed by this Act).

(¢) EvaLuaTIiON.—The Secretary of Health and Human Services
shall evaluate, and report to Congress by not later than January I,
1993, on the implementation of the resident assessment process for
residents of nursing facilities under the amendments made by this
section.

(d) FUNDING.—

(1) IN GENERAL.—Section 1903(a)?) of such Act (42 U.S.C.
1396b(a)(2)) is amended—

(A) by inserting “(A)” after ‘“(2)”, and
(B) by adding at the end the following new subpara-
graphs:

“(B) notwithstanding paragraph (1) or subparagraph (A), with
respect to amounts expended for nursing aide training and com-
petency evaluation programs, described in section 1919(e)1), re-
gardless of whether the programs are provided in or outside
nursing facilities or of the skill of the personnel involved in
such programs, an amount equal to 50 percent of so much of the
sums expended during such quarter (as found necessary by the
Secretary for the proper and efficient administration of the
State plan) as are attributable to such programs; plus

“C) an amount equal to 75 percent of so much of the sums
expended during such quarter (as found necessary by the Secre-
tary for the proper and efficient administration of the State
plan) as are attributable to preadmission screening and resident
relvie,z’u activities conducted by the State under section 1919(e)7);
plus”.

(2) ENHANCED FUNDING FOR NURSE AIDE TRAINING.—For cal-
endar quarters during fiscal years 1988 and 1989, with respect
to payment under section 1903(a)(2)B) of the Social Security Act
to a State for additional amounts expended by the State under
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its plan approved under title XIX of such Act for nursing aide
training and competency evaluation programs, and competency
evaluation programs, described in section 191 (e)1) of such title,
any reference to “50 percent” is deemed a reference to the sum
of the Federal medical assistance percentage (determined under
section 1905(b) of such Act) plus 25 Dercentage points, but not to
exceed 90 percent.

(e) REVISION OF PREVIOUS DEFINITIONS.—Section 1905 of such Act
(42 US.C. 1396d) is amended—

(1) by amending subsection (c) to read as follows:

“lc) For definition of the term ‘nursing facility’ see section
1919(a).”:

(2) in subsection (d)—

(A) by striking “intermediate care facility services” and
inserting “intermediate care facility for the mentally re-
tarded”’,

(B) by striking “may include services in a public” and in-
serting “means an’’

(C) in paragraph (3), by inserting “in the case of a public
institution,” after “(3)":

(3) in subsection (f), by striking “skilled” each place it ap-
Dpears; and

(4) by striking subsection (i).

(f) MAKING COVERAGE OF NURSING FACILITY SERVICES MANDATO-
RY FOR ADULTS.—Section 1905(a)4)(A) of such Act (42 US.C
1396d(a)(4)(A) is amended by striking “skilled”.

(8) ELIMINATION OF PAYMENT DIFFERENTIAL.—Section 1903 of
such Act (42 U.S.C. 1396b) is amended—

(1) by striking subsection (h), and
‘ (Zzl in subsection (a)1), by striking “ (h), and” and inserting
‘and”’,

(h) CLARIFYING TERMINOLOGY.—(1) Section 1902(a)10) of such Act
(42 US.C. 1396a(a)10)) is amended—

(A) in subparagraph (A)Xit)(VI), by striking “skilled” and by
inserting “for the mentally retarded” after “‘intermediate care
facility™;

(B) in subparagraph (C)iv), by striking “intermediate care fa-
cility services” and inserting ‘“in an intermediate care facility’:
and

(C) in subparagraph (D), by striking “skilled”. _

(2) Section 1902(a)13) of such Act (42 US.C. 1396a(a)13) is
amended— . . -

(A) in subparagraph (A), by striking “, skilled nursing f‘c‘zczlz-
ty, and intermediate care facility services” and inserting “serv-
ices, nursing facility services, and services in an intermediate
care facility for the mentally retarded”, _ _ .

(B) in subparagraph (A), by striking *, skilled nursing facili-
ty, and intermediate care facility and’ and inserting “nursing
facility, and intermediate care facility for the mentally retarded
and’: ) e

(C) in subparagraph (C), by striking ‘skilled nursing facilities
and intermediate care facilities” and inserting ‘‘nursing facili-
ties’; and

(D) in subparagraph (D)—
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(i) by striking “skilled nursing facility or intermediate
care facility” and inserting ‘“‘nursing facility”, and .

(i1) by striking “skilled nursing facility services or inter-
mediate care facility services” and inserting “nursing facil-
ity services’.

(3) Section 1902a)30)(B) of such Act (42 U.S.C. 1396a(a)S0XB)) is
amended by striking ‘“skilled nursing facility, intermediate care fa-
cility,” each place it appears and inserting “intermediate care facili-
ty for the mentally retarded,”.

(4) Section 1902(eX3)(BXi) of such Act (42 U.S.C. 1396a(e)3)B)1)) is
amended by striking “skilled nursing facility, or intermediate care
facility” and inserting ‘nursing facility, or intermediate care facili-
ty for the mentally retarded’.

(5) Section 1909(e)9) of such Act (42 U.S.C. 1396a(e)9)) is amend-
ed—

(A) in subparagraph (AXiii), by striking ‘“skilled nursing fa-
cility, or intermediate care facility,” and inserting “nursing fa-
cility, or intermediate care facility for the mentally retarded”,
and

(B) in subparagraph (B), by striking ‘“‘skilled nursing facili-
ties, or intermediate care facilities” and inserting “nursing fa-
cilities, or intermediate care facilities for the mentally retard-
ed”.

(6) Section 1905(a) of such Act (42 U.S.C. 1396d(a)) is amended—

(A) in paragraph (5), by striking ‘“skilled”,

(B) in paragraph (14), by striking , skilled nursing facility
services, and intermediate care factlity services” and inserting
“and nursing facility services”, and

(C) in paragraph (15), by striking “intermediate care facility
services (other than such services” and inserting ‘‘services in an
iztermediate care facility for the mentally retarded (other
than’.

(7) Section 1128B of such Act (42 U.S.C. 1320a-7b) is amended—

(A) in subsection (c), by striking ‘“‘intermediate care facility”
and inserting “nursing facility, intermediate care facility for
the mentally retarded”, and

(B) in subsection (d)2)(A), by striking ‘skilled nursing facili-
ty, or intermediate care facility’” and inserting “nursing facility,
or intermediate care facility for the mentally retarded’.

 (8) Section 1911 of such Act (42 U.S.C. 1396)) is amended by strik-
ing “ intermediate care facility, or skilled nursing facility” each
place it appears and inserting “or nursing facility”.

(9) Section 1913 of such Act (42 U.S.C. 13961) is amended—

(A) in the heading, by striking ‘‘SKILLED NURSING AND INTER-
MEDIATE  CARE SERVICES” and inserting “NURSING FACILITY
SERVICES

(B) in subsection (a)—

(i) by striking “skilled nursing facility services and inter-
mediate care facility services” and inserting “nursing facil-
ity services”, and

(ii) by inserting before the period at the end the follow-
ing: “and which, with respect to the provision of such serv-
ices, meets the requirements of subsections (b) through (d) of
section 1919
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(C) in subsection (b)(1)—

(i) by striking “skilled nursing or intermediate care facil-
ity services ’_’ and inserting ‘“nursing facility services”, and

_(11) by striking “skilled nursing and intermediate care fa-
cilities” and inserting “nursing facilities”: and

(Dj in subsection (b)(3), by striking “skilled nursing or inter-
med_zate”care facility services” and inserting ‘“nursing facility
services”.

a0 Sect@on 1915(c) of such Act (42 U.S.C. 1396n(c) is amended—

(A) in paragraph (1), by striking ‘“skilled nursing facility or
intermediate care facility” and inserting “nursing factlity or in-
termediate care facility for the mentally retarded’”:

(B) in paragraph (2XB)i), by striking *, skilled nursing facili-
ty, or intermediate care factlity services” and inserting ‘“serv-
ices, nursing facility services, or services in an intermediate care
facility for the mentally retarded’”

(C) in paragraph (2)B), by striking ‘“need” and all that fol-
lows up to the semicolon and inserting ‘“need for inpatient hos-
Dpital services, nursing facility services, or services in an interme-
diate care facility for the mentally retarded’”

(D) in paragraph (2)XC), by striking “or skilled nursing facility
or intermediate care facility” and inserting nursing facility,
or intermediate care facility for the mentally retarded”;

(E) in paragraph (2)C), by striking ‘“or skilled nursing facility
or intermediate care facility services” and inserting “, nursing
facility services, or services in an intermediate care facility for
the mentally retarded’;

(F) in paragraph (5), by striking “skilled nursing facility or
intermediate care facility” and inserting “nursing factlity or in-
termediate care facility for the mentally retarded’; and

(G) in paragraph (7), by striking “or in skilled nursing or in-
termediate care facilities” and inserting “, nursing facilities, or
intermediate care facilities for the mentally retarded’. )

(11) Section 1916 of such Act (42 US.C. 1396m) is amended, in
subsections (a)2)(C) and (b)(2)(C), by striking “skilled nursing facili-
ty, intermediate care facility” and inserting “nursing facility, inter-
mediate care facility for the mentally retarded’.

(19) Section 1917 of such Act (42 US.C. 1396p), as amended by
this title, is further amended— _ o

(A) in subsections (@(1XB)Ji) and (cA2)B)i) by striking
“skilled nursing facility, intermediate care facility”’ and insert-
ing “nursing facility, intermediate care facility for the mentally
retaBrded”, gnd (cX3)A), by striking “skilled”

(B) in subsection (c ), by striking “skilled”.

(1) UriLization Review.—Section 1903(0)(4) of such Act (42 y.S.C
1396b(i)(4)) is amended by striking “or skilled nursing facility” each

lace it appears.
i g’ TECI{I)II\)/'ICAL Assistance.—The Secretary of Health and Human
Services shall, upon request by a State, furnish technical assistance
with respect to the development and implementation of reimburse-
ment methods for nursing facilities that take into account the case
mix of residents in the different facilities.

(k) REPORT ON STAFFING REQUIREMENTS.—The Secretary of
Health and Human Services shall report to Congress, by not later
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than January 1, 1993, on the progress made in implementing the
nursing facility staffing requirements of subparagraph (C) of section
1919(b)(4) of the Social Security Act (as amended by sz{bsectzon (a) of
this section), including the number and types of watvers approved
under subparagraph (C)(ii) of such section and the number of facili-
ties which have received waivers.

(1) CONFORMING AMENDMENT.—Section 9516(c) of the Consolidat-
ed Omnibus Budget Reconciliation Act of 1985 is amended by strik-
ing “section 1919” and inserting “section 1922”

SEC. 4212. SURVEY AND CERTIFICATICN PROCESS.

(a) IN GENERAL.—Section 1919 of the Social Security Act, as in-
serted by section 4211, is amended by adding at the end the follow-
ing new subsection:

“(g) SURVEY AND CERTIFICATION PROCESS.—

‘1) STATE AND FEDERAL RESPONSIBILITY.—

“(A) IN GENERAL.—Under each State plan under this
title, the State shall be responsible for certifying, in accord-
ance with surveys conducted under paragraph (2), the com-
pliance of nursing facilities (other than facilities of the
State) with the requirements of subsections (b), (c), and (d).
The Secretary shall be responsible for certifying, in accord-
ance with surveys conducted under paragraph (2), the com-
pliance of State nursing facilities with the requirements of
such subsections.

“UB) EDUCATIONAL PROGRAM.—Each State shall conduct
periodic educational programs for the staff and residents
(and their representatives) of nursing facilities in order to
present current regulations, procedures, and policies under
this section.

“(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NE-
GLECT AND ABUSE AND MISAPPROPRIATION OF RESIDENT
PROPERTY.—The State shall provide, through the agency re-
sponsible for surveys and certification of nursing facilities
under this subsection, for a process for the receipt, review,
and investigation of allegations of resident neglect and
abuse and misappropriation of resident property by a nurse
aide in a nursing facility. If the State finds, after notice to
the nurse aide involved and a reasonable opportunity for a
hearing for the nurse aide to rebut allegations, that a nurse
aide whose name is contained in a nurse aide registry has
neglected or abused a resident or misappropriated resident
property in a facility, the State shall notify the nurse aide
and the registry of such finding.

“(D) ConstructiON.—The failure of the Secretary to es-
tablish standards under subsection (f) shall not relieve a
State of its responsibility under this subsection.

“(2) SURVEYS.—

‘{A) ANNUAL STANDARD SURVEY.—

‘i) IN GeNeraL.—Each nursing facility shall be sub-
Ject to an standard survey, to be conducted without any
prior notice to the facility. Any individual who notifies
(or causes to be notified) a nursing facility of the time
or date on which such a survey is scheduled to be con-
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ducted is subject to a civil money penalty of not to
exceed $2,000. The Secretary shall provide for imposi-
tion of civil money penalties under this clause in a
manner similar to that for the imposition of civil
money penalties under section 1128A. The Secretary
shall review each State’s procedures for scheduling and
conduct of standard surveys to assure that the State
has taken all reasonable steps to avoid giving notice of
such a survey through the scheduling procedures and
the conduct of the surveys themselves.

“Gi) ConteENnTS.—Each standard survey shall in-
clude, for a case-mix stratified sample of residents—

“(D a survey of the quality of care furnished, as
measured by indicators of medical, nursing, and
rehabilitative care, dietary and nutrition services,
activities and social participation, and sanitation,
infection control, and the physical environment,

“(ID) written plans of care provided under subsec-
tion (b)2) and an audit of the residents’ assess-
ments under subsection (b)(3) to determine the ac-
curacy of such assessments and the adequacy of
such plans of care, and

“dID) a review of compliance with residents’
rights under subsection (c).

“tiit) FREQUENCY. —

“D) IN GENERAL.—Each nursing facility shall be
subject to a standard survey not later than 15
months after the date of the previous standard
survey conducted under this subparagraph. The
Statewide average interval between standard sur-
veys of a nursing facility shall not exceed 12
months.

“dD) SpeciarL SUrRVEYS.—If not otherwise con-
ducted under subclause (I), a standard survey (or
an abbreviated standard survey) may be conducted
within 2 months of any change of ownership, ad-
ministration, management of a nursing facility, or
director of nursing in order to determine whether
the change has resulted in any decline in the qual-
ity of care furnished in the facility.

‘{B) EXTENDED SURVEYS.—

“4) IN GeNErAL.—Each nursing facility which is
found, under a standard survey, to have provided sub-
standard quality of care shall be subject to an ex-
tended survey. Any other facility may, at the Secre-
tary’s or State’s discretion, be subject to such an ex-
tended survey (or a partial extended survey).

“t1) TimMing.—The extended survey shall be conduct-
ed immediately after the standard survey (or, if not
practical, not later than 2 weeks after the date of com-
pletion of the standard survey).

“ii) ConTENTS.—In such an extended survey, the
survey team shall review and identify the policies and
procedures which produced such substandard quality
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of care and shall determine whether the facility has
complied with all the requirements described in subsec-
tions (b), (¢), and (d). Such review shall include an ex-
pansion of the size of the sample of residents’ assess-
ments reviewed and a review of the staffing, of in-serv-
ice training, and, if appropriate, of contracts with con-
sultants.

“tiv) ConsSTRUCTION.—Nothing in this paragraph
shall be construed as requiring an extended or partial
extended survey as a prerequisile to imposing a sanc-
tion against a facility under subsection (h) on the basis
of findings in a standard survey.

“4C) Survey proTOCOL.—Standard and extended surveys
shall be conducted—

“(i) based upon a protocol which the Secretary has
developed, tested, and validated by not later than Jan-
uary 1, 1990, and

“it) by individuals, of a survey team, who meet such
minimum qualifications as the Secretary establishes by
not later than such date.

The failure of the Secretary to develop, test, or validate
such protocols or to establish such minimum qualifications
shall not relieve any State of its responsibility (or the Secre-
tary of the Secretary's responsibility) to conduct surveys
under this subsection.

“(D) CoNSISTENCY OF SURVEYS.—Each State shall imple-
ment programs to measure and reduce inconsistency in the
application of survey results among surveyors.

“(E) SURVEY TEAMS.—

“G) IN GENERAL.—Surveys under this subsection
shall be conducted by a multidisciplinary team of pro-
fessionals (including a registered professional nurse).

“(ii) PROHIBITION OF CONFLICTS OF INTEREST.—A
State may not use as a member of a survey team under
this subsection an individual who is serving (or has
served within the previous 2 years) as a member of the
staff of, or as a consultant to, the facility surveyed re-
specting compliance with the requirements of subsec-
tions (b), (c), and (d), or who has a personal or familial
financial interest in the facility being surveyed.

“(iii) TRAINING.—The Secretary shall provide for the
comprehensive training of State and Federal surveyors
in the conduct of standard and extended surveys under
this subsection, including the auditing of resident as-
sessments and plans of care. No individual shall serve
as a member of a survey team unless the individual
has successfully completed a training and testing pro-
gram in survey and certification techniques that has
been approved by the Secretary.

“(3) VALIDATION SURVEYS.—

“YA) IN GENERAL.—The Secretary shall conduct onsite
surveys of a representative sample of nursing facilities in
each State, within 2 months of the date of surveys conduct-
ed under paragraph (2) by the State, in a sufficient number
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to allow inferences about the adequacies of each State’s sur-
veys conducted under paragraph (2). In conducting such
surveys, the Secretary shall use the same survey protocols as
the State is required to use under paragraph (2). If the
State has determined that an individual nursing facility
meets the requirements of subsections (b), (c), and (d), but
the Secretary determines that the facility does not meet
such.reguzrements, the Secretary’s determination as to the
facility's noncompliance with such requirements is binding
and supersedes that of the State suruvey.

“(B) Scope.—With respect to each State, the Secretary
shall conduct surveys under subparagraph (A) each year
with respect to at least 5 percent of the number of nursing
facilities surveyed by the State in the year, but in no case
less than 5 nursing facilities in the State.

“C) REDUCTION IN ADMINISTRATIVE COSTS FOR SUBSTAND-
ARD PERFORMANCE.—If the Secretary finds, on the basis of
such surveys, that a State has failed to perform surveys as
required under paragraph (2) or that a State’s survey and
certification performance otherwise is not adequate, the
Secretary may provide for the training of survey teams in
the State and shall provide for a reduction of the payment
otherwise made to the State under section 1903(a)2)D)
with respect to a quarter equal to 33 percent multiplied by
a fraction, the denominator of which is equal to the total
number of residents in nursing facilities surveyed by the
Secretary that quarter and the numerator of which is equal
to the total number of residents in nursing facilities which
were found pursuant to such surveys to be not in compli-
ance with any of the requirements of subsections (b), (c),
and (d). A State that is dissatisfied with the Secretary’s
findings under this subparagraph may obtain reconsider-
ation and review of the findings under section 1116 in the
same manner as a State may seek reconsideration and
review under that section of the Secretary’s determination
under section 1116(a)(1).

“(C) SPECIAL SURVEYS OF COMPLIANCE.—Where the Secre-
tary has reason to question the compliance of a nursing fa-
cility with any of the requirements of subsections (b), (c),
and (d), the Secretary may conduct a survey of the facility
and, on that basis, make independent and binding determi-
nations concerning the extent to which the nursing facility
meets such requirements.

“4) INVESTIGATION OF COMPLAINTS AND MONITORING NURSING
FACILITY COMPLIANCE.—Each State shall maintain procedures
and adequate staff to— ) .

“CA) investigate complaints of violations of requirements
by nursing facilities, and '

““B) monitor, on-site, on a regular, as needed basis, a
nursing facility’s compliance with the requirements of sub-
sections (b), (c), and (d), if— . _

“) the facility has been found not to be in compli-
ance with such requirements and is in the process of
correcting deficiencies to achieve such compliance;
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“Gi) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or

“0iii) the State has reason to question the compliance
of the facility with such requirements.

A State may maintain and utilize a specialized team (including
an attorney, an auditor, and appropriate health care profession-
als) for the purpose of identifying, surveying, gathering and pre-
serving evidence, and carrying out appropriate enforcement ac-
tions against chronically substandard nursing facilities.

“(5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVI-
TIES.—

“YA) PuBLIC INFORMATION.—Each State, and the Secre-
tary, shall make available to the public—

“1) information respecting all surveys and certifica-
tions made respecting nursing facilities, including
statements of deficiencies and plans of correction,

“(ii) copies of cost reports of such facilities filed
under this title or under title X VIII,

“(iti) copies of statements of ownership under section
1124, and

“tv) information disclosed under section 1126.

“(B) Norice To oMBUDSMAN.— Each State shall notify
the State long-term care ombudsman (established under sec-
tion 307(a)12) of the Older Americans Act of 1965) of the
State’s findings of noncompliance with any of the require-
ments of subsections (b), (c), and (d), with respect to a nurs-
ing factlity in the State.

“lC) NOTICE TO PHYSICIANS AND NURSING FACILITY AD-
MINISTRATOR LICENSING BOARD.—If a State finds that a
nursing facility has provided substandard quality of care,
the State shall notify—

“@i) the attending physician of each resident with re-
spect to which such finding is made, and

“lii) any State board responsible for the licensing of
the nursing facility administrator of the facility.

“(D) Access TO FRAUD CONTROL UNITS.—Each State shall
provide its State medicaid fraud and abuse control unit (es-
tablished under section 1903(q) with access to all informa-
tion of the State agency responsible for surveys and certifi-
cations under this subsection.”.

(b) Posting SurvEy RESULTS.—Section 1864(a) of such Act (42
US.C. 1395aa(a)) is amended by inserting, after ‘readily available
form and place’ in the fifth sentence, the following: *, and require
(in the case of skilled nursing facilities) the posting in a place read-
ily accessible to patients (and patients’ representatives),”.

(¢) INCREASING MATCHING PERCENTAGE FOR NURSING HoOME
SurVEY AND CERTIFICATION AcCTIVITIES.—(1) Section 1903(a)2) of
such Act (42 US.C. 1396b(a)?)), as amended by this title, is further
amended by adding at the end the following new subparagraph.

“(D) for each calendar quarter during—
“G) fiscal year 1991, an amount equal to 90 percent,
“(ii) fiscal year 1992, an amount equal to 85 percent,
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“Gi11) fiscal year 1993, an amount equal to 80 percent, and

“liv) fiscal year 1994 and thereafter, an amount equal to
75 percent,

of so much of the sums expended during such quarter (as found
necessary by the Secretary for the proper and efficient adminis-
tration of the State plan) as are attributable to State activities
under section 1919(g); plus”.

(2) 'Section 1903(r) of such Act (42 U.S.C. 1396b(r)) is amended by
striking “paragraphs (2)” each place it appears and inserting ‘“para-
graphs (2)(A)”.

(3) For purposes of section 1903(a) of the Social Security Act,
proper expenses incurred by a State for medical review by independ-
ent professionals of the care provided to residents of nursing facili-
ties who are entitled to medical assistance under title XIX of such
Act shall be reimbursable as expenses necessary for the proper and
efficient administration of the State plan under that title.

(d) REVISION OF PENALTY PROVISIONS.—(1) Section 1903(g) of such
Act (42 U.S.C. 1396b(g) is amended—

(A) in paragraph (1)—

(i) by striking ‘“or intermediate care facility services” the
first place it appears and inserting “or services in an inter-
mediate care facility for the mentally retarded”,

J (ii)”by striking “, skilled nursing facility services for 30
ays,”,

(iit) by striking “, skilled nursing facility seruvices, or in-
termediate care facility services” and inserting “or services
in an intermediate care facility for the mentally retarded’,

(iv) by striking “ skilled nursing facilities, and interme-
diate care facilities” and inserting “‘and intermediate care
facilities for the mentally retarded’’

(B) in paragraph (4)(B), by striking “, skilled nursing facili-
ties, and intermediate care facilities” and inserting “and inter-
mediate care facilities for the mentally retarded’;

(C) in paragraph (6)—

(i) by striking subparagraph (B),

(ii) in subparagraph (C), by striking ‘‘intermediate care
facility services” and inserting “services in an intermediate
care facility for the mentally retarded’, and

(ii) by redesignating subparagraphs (C) and (D) as sub-
paragraphs (B) and (C), respectively; and

(D) by striking paragraph (7). .

(2) Section 1902@)31) of such Act (42 US.C. 1396a(@)31) is
amended— .

(A) in the matter before subparagraph (A), by striking
“skilled nursing facility services” and all that follows through
“where” and inserting ‘services in an intermediate care facility
for the mentally retarded (where’, and . ‘

(B) in subparagraph (B), by striking ‘“skilled nursing or inter-
mediate care facility” and inserting ‘“‘intermediate care facility
for the mentally retarded’. _

(3) Section 1902(a)33)B) of such Act (42 US.C. 1396a(a)(33)(B)) is
amended by inserting “, except as provided in section 1919¢d),” after

“B) that’.
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(4) The amendments made by this subsection shall not apply to a
State until such date (not earlier than October 1, 1990) as of which
the Secretary determines that—

(A) the State has specified the resident assessment instrument
under section 1919(e)(5) of the Social Security Act, and

(B) the State has begun conducting surveys under section
1919(g)2) of such Act.

(e) MisceLLaNEoUS CONFORMING AMENDMENTS.—(1) Section
1902(a)}4) of such Act (42 U.S.C. 1396a(a)}4)) is amended—

(A) in the matter before subparagraph (A), by striking
“skilled nursing facility services, intermediate care facility serv-
ices” and inserting ‘“services in an intermediate care facility for
the mentally retarded”, and

(B) in subparagraph (A), by striking “that are intermediate
care facility services in an institution for the mentally retard-
ed” and inserting “that are services in an intermediate care fa-
cility for the mentally retarded”.

(2) Section 1903(a)7) of such Act (42 U.S.C. 1396b(a)?)) is amend-
ed by inserting “subject to section 1919(g)(3)(B),” after “(7)".

(3) Section 1910 of such Act (42 U.S.C. 13961) is amended—

(A) by striking “SKILLED NURSING FACILITIES AND’ in the
heading,

(B) by striking subsection (a), and

(C) by redesignating subsections (b) and (c) as subsections (a)
and (b), respectively.

(4) Section 1866(c) of such Act (42 U.S.C. 1395cc(c) is amended by
striking paragraph (2) and by redesignating paragraph (3) as para-
graph (2).

SEC. 4213. ENFORCEMENT PROCESS.

(@) IN GENERAL.—Section 1919 of the Social Security Act, as in-
serted by section 4201 and amended by section 4209, is further
amended by adding at the end the following new subsection:

“(th) ENFORCEMENT PROCESS.—

“(1) INn GENERAL.—If a State finds, on the basis of a stand-
ard, extended, or partial extended survey under subsection ©\2)
or otherwise, that a nursing facility no longer meets a require-
ment of subsection (b), (c), or (d), and further finds that the fa-
cility’s deficiencies—

“A) immediately jeopardize the health or safety of its
residents, the State shall take immediate action to remove
the jeopardy and correct the deficiencies through the
remedy specified in paragraph (2XAXiii), or terminate the
facility’s participation under the State plan and may pro-
vide, in addition, for one or more of the other remedies de-
scribed in paragraph (2): or

“(B) do not immediately jeopardize the health or safety of
its residents, the State may—

“(i) terminate the facility’s participation under the
State plan,

“(ir) provide for one or more of the remedies de-
scribed in paragraph (2), or

“titi) do both.
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Nothing in this paragraph shall be construed as restricting the
remedies available to a State to remedy a nursing facility’s defi-
ciencies. If a State finds that a nursing facility meets the re-
quirements of subsections (b), (c), and (d), but, as of a previous
period, did not meet such requirements, the State may provide
for a civil money penalty under paragraph (2)(A)i) for the days
in which it finds that the facility was not in compliance with
such requirements.
“(2) SPECIFIED REMEDIES.—

“ltA) LisTING.—Except as provided in subparagraph
(B)ii), each State shall establish by law (whether statute or
regulation) at least the following remedies:

“() Denial of payment under the State plan with re-
spect to any individual admitted to the nursing facility
involved after such notice to the public and to the fa-
cility as may be provided for by the State.

“i) A civil money penalty assessed and collected,
with interest, for each day in which the facility is or
was out of compliance with a requirement of subsection
(b), (¢), or (d). Funds collected by a State as a result of
imposition of such a penalty (or as a result of the impo-
sition by the State of a civil money penalty for activi-
ties described in subsections (B)EB)i)D),
(BIS)BNID), or (g)(2NA)G) shall be applied to the pro-
tection of the health or property of residents of nursing
facilities that the State or the Secretary finds deficient,
including payment for the costs of relocation of resi-
dents to other facilities, maintenance of operation of a
facility pending correction of deficiencies or closure,
and reimbursement of residents for personal funds lost.

“Giti) The appointment of temporary management to
oversee the operation of the facility and to assure the
health and safety of the facility’s residents, where
there is a need for temporary management while—

“(D) there is an orderly closure of the facility, or

“dD improvements are made in order to bring

the facility into compliance with all the require-
ments of subsections (b), (¢), and (d).

The temporary management under this clause shall not

be terminated under subclause (II) until the State has

determined that the facility has the management capa-

bility to ensure continued compliance with all the re-
quirements of subsections (b), (c), and (d).

“ltiv) The authority, in the case of an emergency, to
close the facility, to transfer residents in that facility
to other facilities, or both.

The State also shall specify criteria, as to when and how
each of such remedies is to be applied, the amounts of any
fines, and the severity of each of these remedies, to be used
in the itmposition of such remedies. Such criteria shall be
designed so as to minimize the time between the identifica-
tion of violations and final imposition of the remedies and
shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies. In ad-
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dition, the State may provide for other specified remedies,
such as directed plans of correction.

““B) DEADLINE AND GUIDANCE.—(1) Except as provided in
clause (ii), as a condition for approval of a State plan for
calendar quarters beginning on or after October 1, 1989,
each State shall establish the remedies described in clauses
(i) through (iv) of subparagraph (A) by not later than Octo-
ber 1, 1989. The Secretary shall provide, through regula-
tions or otherwise by not later than October 1, 1988, guid-
ance to States in establishing such remedies; but the failure
of the Secretary to provide such guidance shall not relieve a
State of the responsibility for establishing such remedies.

“Gi) A State may establish alternative remedies (other
than termination of participation) other than those de-
scribed in clauses (1) through (iv) of subparagraph (A), if
the State demonstrates to the Secretary’s satisfaction that
the alternative remedies are as effective in deterring non-
compliance and correcting deficiencies as those described in
subparagraph (A).

“(C) ASSURING PROMPT COMPLIANCE.—If a nursing facili-
ty has not complied with any of the requirements of subsec-
tions (b), (c), and (d), within 8 months after the date the fa-
cility is found to be out of compliance with such require-
ments, the State shall impose the remedy described in sub-
paragraph (A)i) for all individuals who are admitted to
the facility after such date.

“(D) REPEATED NONCOMPLIANCE.—In the case of a nurs-
ing facility which, on 8 consecutive standard surveys con-
ducted under subsection (gX2), has been found to have pro-
vided substandard quality of care, the State shall (regard-
less of what other remedies are provided)—

“t) impose the remedy described in subparagraph
(A)i), and
“(ii) monitor the facility under subsection (g/4XB),
until the facility has demonstrated, to the satisfaction of
the State, that it is in compliance with the requirements of
subsections (b), (c), and (d), and that it will remain in com-
pliance with such requirements.

“(E) FUNDING.—The reasonable expenditures of a State to
provide for temporary management and other expenses asso-
ciated with implementing the remedies described in clauses
(iit) and (iv) of subparagraph (A) shall be considered, for
purposes of section 1903(a)(7), to be necessary for the proper
and efficient administration of the State plan.

“(F) INCENTIVES FOR HIGH QUALITY CARE.—In addition to
the remedies specified in this paragraph, a State may estab-
lish a program to reward, through public recognition, in-
centive payments, or both, nursing facilities that provide
the highest quality care to residents who are entitled to
medical assistance under this title. For purposes of section
1903(a)(7), proper expenses incurred by a State in carrying
out such a program shall be considered to be expenses nec-
essary for the proper and efficient administration of the
State plan under this title.
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“(3) SECRETARIAL AUTHORITY.—

“(A) FOorR STATE NURSING FACILITIES.—With respect to a
State nursing facility, the Secretary shall have the author-
ity and duties of a State under this subsection, including
the authority to impose remedies described in clauses (i),
(i), and (iti) of paragraph (2)XA).

“(B) OTHER NURSING FACILITIES.—With respect to any
other nursing facility in a State, if the Secretary finds that
a nursing facility no longer meets a requirement of subsec-
tion (b), (c), (d), or (e), and further finds that the facility’s
deficiencies—

“G) immediately jeopardize the health or safety of its
residents, the Secretary shall take immediate action to
remove the jeopardy and correct the deficiencies
through the remedy specified in subparagraph (C)iii),
or terminate the facility’s participation under the State
plan and may provide, in addition, for one or more of
the other remedies described in subparagraph (C); or

“li) do not immediately jeopardize the health or
safety of its residents, the Secretary may impose any of
the remedies described in subparagraph (C).

Nothing in this subparagraph shall be construed as re-
stricting the remedies available to the Secretary to remedy
a nursing facility’s deficiencies. If the Secretary finds that
a nursing facility meets such requirements but, as of a pre-
vious period, did not meet such requirements, the Secretary
may provide for a civil money penalty under subparagraph
(C)ii) for the days on which he finds that the facility was
not in compliance with such requirements.

‘“C) SpecIiFIED REMEDIES.—The Secretary may take the
following actions with respect to a finding that a facility
has not met an applicable requirement:

“i) DENIAL OF PAYMENT.—The Secretary may deny
any further payments to the State for medical assist-
ance furnished by the facility to all individuals in the
facility or to individuals admitted to the facility after
the effective date of the finding.

“0i1) AUTHORITY WITH RESPECT TO CIVIL MONEY PEN-
ALTIES.—The Secretary may impose a civil money pen-
alty in an amount not to exceed $10,000 for each day of
noncompliance and the Secretary shall impose and col-
lect such a penalty in the same manner as civil money
penalties are imposed and collected under section
1198A.

“(iii) APPOINTMENT OF TEMPORARY MANAGEMENT.—
In consultation with the State, the Secretary may ap-
point temporary management to oversee the operation
of the facility and to assure the health and safety of
the facility’s residents, where there is a need for tempo-
rary management while— .

“(I) there is an orderly closure of the facility, or

“I) improvements are made in order to bring
the facility into compliance with all the require-
ments of subsections (b), (c), and (d).
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The temporary management under this clause shall not
be terminated under subclause (II) until the Secretary
has determined that the facility has the management
capability to ensure continued compliance with all the
requirements of subsections (b), (c), and (d).
The Secretary shall specify criteria, as to when and how
each of such remedies ts to be applied, the amounts of any
fines, and the severity of each of these remedies, to be used
in the imposition of such remedies. Such criteria shall be
designed so as to minimize the time between the identifica-
tion of violations and final imposition of the remedies and
shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies. In ad-
dition, the Secretary may provide for other specified reme-
dies, such as directed plans of correction.

“D) CONTINUATION OF PAYMENTS PENDING REMEDI-
ATION.—The Secretary may continue payments, over a
period of not longer than 6 months, under this title with
respect to a nursing facility not in compliance with a re-
quirement of subsection (b), (c), or (d), if—

“i) the State survey agency finds that it is more ap-
propriate to take alternative action lo assure compli-
ance of the facility with the requirements than to ter-
minate the certification of the facility,

‘(ii) the State has submitted a plan and timetable
for corrective action to the Secretary for approval and
the Secretary approves the plan of corrective action,
and

“(iti) the State agrees to repay to the Federal Govern-
ment payments received under this subparagraph if the
corrective action is not taken in accordance with the
approved plan and timetable.

The Secretary shall establish guidelines for approval of cor-
rective actions requested by States under this subparagraph.

“(4) EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A finding to
deny payment under this subsection shall terminate when the
State or Secretary (or both, as the case may be) finds that the
facility is in substantial compliance with all the requirements
of subsections (b), (¢c), and (d).

“(5) IMMEDIATE TERMINATION OF PARTICIPATION FOR FACILITY
WHERE STATE OR SECRETARY FINDS NONCOMPLIANCE AND IMME-
DIATE JEOPARDY.—If either the State or the Secretary finds that
a nursing facility has not met a requirement of subsection (b),
(c), or (d), and finds that the failure immediately jeopardizes
the health or safety of its residents, the State and the Secretary
shall notify the other of such finding, and the State or the Sec-
retary, respectively, shall take immediate action to remove the
Jeopardy and correct the deficiencies through the remedy spect-
fied in paragraph (2)(AXiii) or (3XC)iii), or terminate the facili-
ty’s participation under the State plan. If the facility’s partici-
pation in the State plan is terminated by either the State or the
Secretary, the State shall provide for the safe and orderly trans-
fer of the residents eligible under the State plan consistent with
the requirements of subsection (c)2).
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“(6) SPECIAL RULES WHERE STATE AND SECRETARY DO NOT
AGREE ON FINDING OF NONCOMPLIANCE.—

“CA) STATE FINDING OF NONCOMPLIANCE AND NO SECRE-
TARIAL FINDING OF NONCOMPLIANCE.—If the Secretary finds
that a nursing facility has met all the requirements of sub-
sections (b), (c), and (d), but a State finds that the facility
has not met such requirements and the failure does not im-
mediately jeopardize the health or safety of its residents,
the State’s findings shall control and the remedies imposed
by the State shall be applied.

“(B) SECRETARIAL FINDING OF NONCOMPLIANCE AND NO
STATE FINDING OF NONCOMPLIANCE.—If the Secretary finds
that a nursing facility has not met all the requirements of
subsections (b), (c), and (d), and that the failure does not
immediately jeopardize the health or safety of its residents,
but the State has not made such a finding, the Secretary—

“(t) may impose any remedies specified in paragraph
(3XC) with respect to the facility, and

“6ii) shall (pending any termination by the Secretary)
permit continuation of payments in accordance with
paragraph (3)(D).

“(7) SPECIAL RULES FOR TIMING OF TERMINATION OF PARTICI-
PATION WHERE REMEDIES OVERLAP.—If both the Secretary and
the State find that a nursing facility has not met all the re-
quirements of subsections (b), (c), and (d), and neither finds that
the failure immediately jeopardizes the health or safety of its
residents—

“CAX) if both find that the facility’s participation under
the State plan should be terminated, the State’s timing of
any termination shall control so long as the termination
date does not occur later than 6 months after the date of
the finding to terminate;

“(i1) if the Secretary, but not the State, finds that the fa-
cility’s participation under the State plan should be termi-
nated, the Secretary shall (pending any termination by the
Secretary) permit continuation of payments in accordance
with paragraph (3XD); or

“G13) if the State, but not the Secretary, finds that the fa-
cility’s participation under the State plan should be termi-
nated, the State’s decision to terminate, and timing of such
termination, shall control; and

“(BJ)i) if the Secretary or the State, but not both, estad-
lishes one or more remedies which are additional or alter-
native to the remedy of terminating the facility’s participa-
tion under the State plan, such additional or alternative
remedies shall also be applied, or .

“ii) if both the Secretary and the State establish one or
more remedies which are additional or alternative to the
remedy of terminating the facility’s participation under the
State plan, only the additional or alternative remedies of
the Secretary shall apply. . .

“8) ConsTRUCTION.— The remedies provided under this sub-
section are in addition to those otherwise available under State
or Federal law and shall not be construed as limiting such
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other remedies, including any remedy available to an individ-
ual at common law. The remedies described in clauses (i), (iit),
and (iv) of paragraph (2)(A) may be imposed during the penden-
cy of any hearing.

“9) SHARING OF INFORMATION.—Notwithstanding any other
provision of law, all information concerning nursing facilities
required by this section to be filed with the Secretary or a State
agency shall be made available to Federal or State employees
for purposes consistent with the effective administration of pro-
grams established under this title and title XVIII, including in-
vestigations by State medicaid fraud control units.”

(b) CoNFORMING AMENDMENTS.—(1) Section 1902 of such Act (42
US.C. 1396a) is amended by striking subsection (i).

(2) Section 1903() of such Act (42 U.S.C. 1396b(i)) is amended by
striking the period at the end of paragraph (7) and inserting ‘; or”
and by adding at the end the following new paragraph.:

“8) with respect to any amount expended for medical assist-
ance for nursing facility services to resmburse (or otherwise com-
pensate) a nursing facility for payment of a civil money penalty
imposed under section 1919(h).”"

SEC. 4214. EFFECTIVE DATES.

(a) NEw REQUIREMENTS AND SURVEY AND CERTIFICATION PRoc-
ESS.—Except as otherwise specifically provided in section 1919 of the
Social Security Act, the amendments made by sections 4211 and
4212 (relating to nursing facility requirements and survey and certi-
fication requirements) shall apply to nursing facility services fur-
nished on or after October 1, 1990, without regard to whether regu-
lations to implement such amendments are promulgated by such
date; except that section 1902(a)28)B) of the Social Security Act (as
amended by section 4211(b) of this Act), relating to requiring State
medical assistance plans to specify the services included in nursing
facility services, shall apply to calendar quarters beginning more
than 6 months after the date of the enactment of this Act, without
regard to whether regulations to implement such section are promul-
gated by such date.

(b) ENFORCEMENT.—(1) Except as otherwise specifically provided
in section 1919 of the Social Security Act, the amendments made by
section 4213 of this Act apply to payments under title XIX of the
Social Security Act for calendar quarters beginning on or after the
date of the enactment of this Act, without regard to whether regula-
tions to implement such amendments are promulgated by such date.

(c) TrANSITIONAL RULE.—In applying the amendments made by
this part for services furnished before October 1, 1990—

(A) any reference to a nursing facility is deemed a reference to
a skilled nursing facility or intermediate care facility (other
th?in an intermediate care facility for the mentally retarded),
an

(B) with respect to such a skilled nursing facility or interme-
diate care facility, any reference to a requirement of subsection
(b), (c), or (d), is deemed a reference to the provisions of section
1861(j) or section 1905(c), respectively, of the Social Security Act.

(d) Warver oF PAPERWORK REDUCTION.—Chapter 35 of title 44,
United States Code, shall not apply to information required for pur-
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poses of carrying out this part and implementing the amendments
made by this part.

SEC. 4215. ANNUAL REPORT.

The Secretary of Health and Human Services shall report to the
Congress annually on the extent to which nursing facilities are com-
plying with the requirements of subsections (b), (c), and (d) of section
1919 Qf the Social Security Act (as added by the amendments made
by this part) and the number and type of enforcement actions taken
by States and the Secretary under section 1919(h) of such Act (as
added by section 4213 of this Act).

SEC. 4216. CONSTRUCTION.

Section 1919 of the Social Security Act is amended by adding at
the end the following new subsection:

“6i) ConsTrUCTION.—Where requirements or obligations under
this section are identical to those provided under section 1819 of
this Act, the fulfillment of those requirements or obligations under
section 1819 shall be considered to be the fulfillment of the corre-
sponding requirements or obligations under this section.”.

SEC. 4217. FINAL REGULATIONS WITH RESPECT TO PLANS OF CORRECTION
OR REDUCTION.

(@) IN GENERAL.—Not later than 30 days after the date of enact-
ment of this Act, the Secretary of Health and Human Services shall
promulgate final regulations to implement the amendments made
by section 9516 of the Consolidated Omnibus Budget Reconciliation
Act of 1985.

(b) The regulations promulgated under paragraph (1) shall be ef-
fective as if promulgated on the date of enactment of the Consoli-
dated Omnibus Budget Reconciliation Act of 1985.

SEC. 4218. MEDICAID CERTIFICATIONS AND RECERTIFICATIONS FOR CER-
TAIN SERVICES.

(a) IN GENERAL.—Section 1902(a)}4) of the Social Security Act (42
US.C. 1396a(a)4) is amended—

(1) in subparagraph (A)—

(A) by striking “physician certifies’’ and inserting “physi-
cian (or, in the case of skilled nursing facility services or
intermediate care facility services, a physician, or a nurse
practitioner or clinical nurse specialist who is not an em-
ployee of the facility but is working in collaboration with a
physician) certifies”, and

(B) by striking “the physician, or a physician assistant or
nurse practitioner under the supervision of a physician,”
and inserting “‘a physician, a physician assistant under the
supervision of a physician, or, in the case of skilled nursing
facility services or intermediate care facility services, a phy-
sician, or a nurse practitioner or clinical nurse specialist
who is not an employee of the facility but is working in col-
laboration with a physician,’; and _

(2) in subparagraph (B), by striking “a physician;” and insert-
ing “a physician, or, in the case of skilled nursing facility serv-
ices or intermediate care facility services, a physician, or a
nurse practitioner or clinical nurse specialist who is not an em-
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ployee of the facility but is working in collaboration with a phy-
stcian;”.

(b) ErrecTIVE DATE.—The amendments made by subsection (a)

shall apply with respect to certifications or recertifications during

the period beginning on July 1, 1988, and ending on October 1, 1990.

Subtitle D—Vaccine Compensation

SEC. 4301. SHORT TITLE, REFERENCE.

(a) SHorT TITLE.—This subtitle may be cited as the “Vaccine
Compensation Amendments of 1987

(b) REFERENCE.— Whenever in this subtitle (other than in section
4302(a)) an amendment or repeal is expressed in terms of an amend-
ment to, or repeal of, a section or other prouvision, the reference shall
be considered to be made to a section or other provision of the
Public Health Service Act.

SEC. 4302. EFFECTIVE DATE.

(a) IN GENERAL.—Section 323(a) of the National Childhood Vac-
cine Injury Act of 1986 (42 U.S.C. 800aa-1 note) is amended by strik-
ing out “Subtitle 2 of such title and this title shall take effect on
the effective date of a tax’ and all that follows in that section and
inserting in lieu thereof “parts A and B of subtitle 2 of such title
shall take effect on October 1, 1988 and parts C and D of such title
and this title shall take effect on the date of the enactment of the
Vaccine Compensation Amendments of 1987,

(b) REFERENCES.—

(1) Sections 2111, 2115, 2119a), 2123, 2123, 2125, 2126, 2127,
and 2128 (42 U.S.C. 300aa-11, 300aa~-15, 300aa-199a), 300aa-22,
300aa-23, 300aa-25, 300aa-26, 300aa-27, 300aa-28) are each
amended by striking out “effective date of this subtitle” each
place it appears and inserting in lieu thereof “effective date of
this part”.

(2) Sections 2111(a)5)XA), 2115(eX2) and 2116 (42 U.S.C.
300aa-11(aX5)A), 300aa-15(e)2), 300a-16) are each amended by
striking out “effective date of this title” each place it appears
and inserting in lieu thereof “effective date of this part”.

SEC. 4303. COMPENSATION.

(a) SoURCE.—Section 2115 (42 U.S.C. 300aa-15) is amended by
adding at the end the following:

“(i) Source oF COMPENSATION.—

“(1) Payment of compensation under the Program to a peti-
tioner for a vaccine-related injury or death associated with the
administration of a vaccine before the effective date of this part
shall be made from appropriations under subsection (i).

“(2) Payment of compensation undei the Program to a peti-
tioner for a vaccine-related injury or death associated with the
administration of a vaccine on or after the effective date of this
part shall be made from the Vaccine Injury Compensation
Trust Fund established under section 9510 of the Internal Reve-
nue Code of 1986.”.
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(b) AUTHORIZATION.—Section 2115 (42 U.S.C. 300aa-15) (as
;zme_nded by subsection (a)) is amended by adding at the end the fol-
owing:

“0) AurHORIZATION.—For the payment of compensation under the
Program to a petitioner for a vaccine-related injury or death associ-
ated with the administration of a vaccine before the effective date
of this part there are authorized to be appropriated $50, 000,000 for
fiscal year 1989, $80,000,000 for fiscal year 1990, $80,000,000 for
fiscal year 1991, and $80,000,000 for fiscal year 1992. Amounts ap-
propriated under this subsection shall remain available until ex-
pended.”’.

(¢) Minmaum.—Section 2115(a)1) (42 US.C. 300a-15(a)l) is
c(zlrg;)wnded by striking out the last sentence of subparagraphs (A) and

(d) Lump Sum.—

(1) Section 2115 (42 U.S.C. 300aa-15) is amended—

(A) by striking out the last two sentences after paragraph
(4) in subsection (a), and

(B) by adding at the end of the first subsection (f) the fol-
lowing:

“4NA) Except as provided in subparagraph (B), payment of
compensation under the Program shall be made in a lump sum
determined on the basis of the net present value of the elements
of the compensation.

“(B) In the case of a payment of compensation under the Pro-
gram to a petitioner for a vaccine-related injury or death associ-
ated with the administration of a vaccine before the effective
date of this part the compensation shall be paid in 4 equal
annual installments. If the appropriations under subsection (i)
are insufficient to make a payment of an annual installment,
section 2111(a) shall not apply to a civil action for damages
brought by the petitioner entitled to the payment.”.

(2)(A) Subsections (e) and (f) of section 2112 (42 U.S.C. 300a-
12) are repealed and subsection (g) of such section is redesignat-
ed as subsection (e).

(B) Section 2118 (42 U.S.C. 300aa-18) is repealed.

(e) Livrr.—Section 2115(b) (42 U.S.C. 300aa-15(b)) is amended by
striking out “shall only include the compensation described in para-
graphs (1)(A) and (2) of subsection (a)” and inserting in lieu thereof
the following: “may not include the compensation described in para-
graph (1)(B) of subsection (a) and may include attorneys’ fees and
other costs included in a judgment under subsection (e), except that
the total amount that may be paid as compensation under para-
graphs (3) and (4) of subsection (a) and included as attorneys’ fees
and other costs under subsection (e) may not exceed $30, OQO”.

(f) TERMINATION OF ProGraM.—Part D of title XXI is amended
by adding at the end the following:

“TERMINATION OF PROGRAM

“Sec. 2134. (a) REvIEwS.—The Secretary shall review the r;z;mber
of awards of compensation made under the program to petitioners
under section 2111 for vaccine-related injuries and deaths associat-
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ed with the administration of vaccines on or after the effective date
of this part as follows:

“1) The Secretary shall review the number of such awards
made in the 12-month period beginning on the effective date of
this part.

“2) At the end of each 3-month period beginning after the ex-
piration of the 12-month period referred to in paragraph (1) the
Secretary shall review the number of such awards made in the
3-month period.

“(b) REPORT.—

“1) If in conducting a review under subsection (a) the Secre-
tary determines that at the end of the period reviewed the total
number of awards made by the end of that period and accepted
under section 2121(a) exceeds the number of awards listed next
to the period reviewed in the table in paragraph (2)—

“CA) the Secretary shall notify the Congress of such deter-
mination, and
“(B) beginning 180 days after the receipt by Congress of a
notification under paragraph (1), no petition for a vaccine-
related injury or death associated with the administration
of a vaccine on or after the effective date of this part may
be filed under section 2111.
Section 2111(a) and part B shall not apply to civil actions for
damages for a vaccine-related injury or death for which a peti-
tion may not be filed because of subparagraph (B).

“(2) The table referred to in paragraph (1) is as follows:

Total number of awards
by the end of

the period reviewed
Period reviewed:

12 months after the effective date of part..........ccocevccnccricenneenenn. 150
13th through the 15th month after such date................. 188
16th through the 18th month after such date................. 225
19th through the 21st month after such date.................. 263
22nd through the 24th month after such date 300
25th through the 27th month after such date................. 338
28th through the 30th month after such date................. 375
J1st through the 33rd month after such date.................. 413
S4th through the 36th month after such date................. 450
37th through the 39th month after such date................. 488
40th through the 42nd month after such date 525
43rd through the }5th month after such date................. 563
46th through the 48th month after such date..........cconveecunennace. 600.".

(g) TecHuNICAL.—Section 2115 (42 US.C. 300a-15) is amended by
redesignating the second subsection (f) and subsection (g) as subsec-
tions (g) and (h), respectively.

SEC. 4304. PETITIONS.

(a) APPLICATION OF Limits.—Section 2111(a) (42 U.S.C. 300aa-11)
is amended by adding at the end the following:

“(8) This subsection applies only to a person who has sustained a
vaccine-related injury or death and who is qualified to file a peti-
tion for compensation under the Program.”

(b) QUALIFICATION.—

(1) Section 2111(b)1) (42 U.S.C. 300a-11(b)1)XA)) is amended
by striking out “may file”’ and inserting in lieu thereof “may, if
the person meets the requirements of subsection (cX1), file”.
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(2) Section 2111(cX1)XD) (42 U.S.C. 300a-11(c)X1)D)) is amend-
ed (A) by striking out “for more than 1 year” and inserting in
lieu thereof “for more than 6 months”, (B) by striking out *
(it)” and inserting in lieu thereof “and”, and (C) by striking out
“(ii)” and inserting in lieu thereof ‘(ii)”

(c) WITHDRAWAL.—Section 2121 (42 U.S.C.300a-21) is amended by
redesignating subsection (b) as subsection (c) and by inserting after
subsection (a) the following:

“(b) WiTHDRAWAL OF PETITION.—If the United States Claims
Court fails to enter a judgment under section 2112 on a petition
filed under section 2111 within 365 days after the date on which the
petition was filed, the petitioner may submit to the court a notice in
writing withdrawing the petition. Such a notice shall be filed not
later than 90 days after the expiration of such 365-day period. A
person who has submitted a notice under this subsection may, not-
withstanding section 2111(a)(2), thereafter maintain a civil action
for damages in a State or Federal court without regard to part B
and consistent with otherwise applicable law.”

SEC. 4305. CITIZEN’S ACTIONS.

Section 2131(c) (42 U.S.C. 300a-31(c) is amended by striking out
“to any party, whenever the court determines that such award is ap-
propriate” and inserting in lieu thereof “to any plaintiff who sub-
stantially prevails on one or more significant issues in the action”’.

SEC. 41306. VACCINE ADMINISTRATORS.

Section 2111(a) (42 U.S.C. 300a-11) is amended by striking out
“vaccine manufacturer’” each place it appears and inserting in lieu
thereof ‘“‘vaccine administrator or manufacturer”.

SEC. 4307. COURT JURISDICTION.
Subtitle 2 of title XXI is amended as follows:

(1) Section 2111(a)1) (42 U.S.C. 300aa-11(a)(1) is amended by
striking out “with the United States district court for the dis-
trict in which the petitioner resides or the injury or death oc-
curred” and inserting in lieu thereof ‘“‘with the United States
Claims Court’. o

(2) Section 2111(a)2)A)G) (42 US.C. 300aa-11(a)2)NANii) is
amended by striking out “a district court of the United States”
and inserting in lieu thereof “the United States Claims Court’.

(3) Section 2112 (42 U.S.C. 300aa-12) is amended—.

(A) in subsection (a), by striking out “district courts of
the United States” and inserting in lieu thereof “United
States Claims Court” and by striking out “the courts” and
inserting in lieu thereof ‘“the court”, o

(B) in subsection (c)1), by striking out “the c'ilstr’"zct court
of the United States in which the petition is filed” and in-
serting in lieu thereof ‘the United States Claims Court’,
and vy ‘“ . .

(C) in subsection (g), by striking out “a district cour:zf of
the United States” and inserting in lieu thereof “the
United States Claims Court” and by striking out “for the
circuit in which the court is located” and inserting in lieu
thereof “‘for the Federal Circuit’”.
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(4) Section 2113(c) (42 U.S.C. 300aa-13(c)) is amended by strik-
ing out “a district court of the United States” and inserting in
lieu thereof “‘the United States Claims Court’.

(5) Section 2115(eX1) (42 U.S.C. 300aa-15(e)(1)) is amended by
striking out “of a court” and inserting in lieu thereof “of the
United States Claims Court’’.

(6) Paragraph (2) of subsection (f) of section 2115 (42 U.S.C.
300aa-15) is amended by striking out “district court of the
United States” and inserting in lieu thereof “United States
Claims Court’’.

(7) Section 2117(a) (42 U.S.C. 300aa-17(a)) is amended by strik-
ing out “(1)”, by running in the text of paragraph (1) into the
subsection heading, and by striking out paragraph (2).

(8) Section 2121¢a) (42 U.S.C. 300aa-21(a)) is amended by strik-
ing out “a district court of the United States” and inserting in
lieu thereof “the United States Claims Court” and by striking
out “a court” each place it occurs and inserting in lieu thereof
“the court”

(9) Section 2123¢e) (42 U.S.C. 300aa-23(e)) is amended by strik-
ing out ‘“‘a district court of the United States” and inserting in
lieu thereof “‘the United States Claims Court”.

Subtitle E—Rural Health

SEC. 1401. OFFICE OF RURAL HEALTH POLICY.

Title VII of the Social Security Act is amended by adding at the
end thereof the following new section:

“OFFICE OF RURAL HEALTH POLICY

“Sec. 711. (@) There shall be established in the Department of
Health and Human Services (in this section referred to as the “De-
partment”) an Office of Rural Health Policy (in this section referred
to as the ‘Office’). The Office shall be headed by a Director, who
shall advise the Secretary on the effects of current policies and pro-
posed statutory, regulatory, administrative, and budgetary changes
in the programs established under titles XVIII and XIX on the fi-
nancial viability of small rural hospitals, the ability of rural areas
(and rural hospitals in particular) to attract and retain physicians
and other health professionals, and access to (and the quality of)
health care in rural areas.

“(b) In addition to advising the Secretary with respect to the mat-
tzrsllspecified in subsection (a), the Director, through the Office,
shall—

“(1) oversee compliance with the requirements of section
1102(b) of this Act and section 4083 of the Omnibus Budget Rec-
onciliation Act of 1987,

“2) establish and maintain a clearinghouse for collecting
and disseminating information on—

“C4) rural health care issues,

“(B) research findings relating to rural health care, and

“(C) innovative approaches to the delivery of health care
in rural areas,
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“43) coordinate the activities within the Department that
relate to rural health care, and
“(4) provide information to the Secretary and others in the
Department with respect to the activities, of other Federal de-
partments and agencies, that relate to rural health care.”.
SEC. 4402. IMPACT ANALYSES OF MEDICARE AND MEDICAID RULES AND
REGULATIONS ON SMALL RURAL HOSPITALS.

(@) IN GENERAL.—Section 1102 of the Social Security Act (42

U.S.C. 1302) is amended—
(1) by inserting “(a)” after “Sec. 1102.”, and
(2) by adding at the end thereof the following new subsection:

“(bX1) Whenever the Secretary publishes a general notice of pro-
posed_rulemaking for any rule or regulation proposed under title
XVIII, title XIX, or part B of this title that may have a significant
impact on the operations of a substantial number of small rural
hospitals, the Secretary shall prepare and make available for public
comment an initial regulatory impact analysis. Such analysis shall
describe the impact of the proposed rule or regulation on such hospi-
tals and shall set forth, with respect to small rural hospitals, the
matters required under section 603 of title 5, United States Code, to
be set forth with respect to small entities. The initial regulatory
impact analysis (or a summary) shall be published in the Federal
Register at the time of the publication of general notice of proposed
rulemaking for the rule or regulation.

“(2) Whenever the Secretary promulgates a final version of a rule
or regulation with respect to which an initial regulatory impact
analysis is required by paragraph (1), the Secretary shall prepare a
final regulatory impact analysis with respect to the final version of
such rule or regulation. Such analysis shall set forth, with respect
to small rural hospitals, the matters required under section 60} of
title 5, United States Code, to be set forth with respect to small enti-
ties. The Secretary shall make copies of the final regulatory impact
analysis available to the public and shall publish, in the Federal
Register at the time of publication of the final version of the rule or
regulation, a statement describing how a member of the public may
obtain a copy of such analysis.

“(3) If a regulatory flexibility analysis is required by chapter 6 of
title 5, United States Code, for a rule or regulation to which this
subsection applies, such analysis shall specifically address the
impact of the rule or regulation on small rural hospitals.”.

(b) EFrectivE DaTE.—The amendments made by paragraph (1)
shall apply to regulations proposed more than 30 days after the date
of the enactment of this Act.

SEC. 4403. SET ASIDE FOR EXPERIMENTS AND DEMONSTRATION PROJECTS
RELATING TO RURAL HEALTH CARE ISSUES.

(a) SET ASIDE.—Not less than ten percent of the total amounts ex-
pended in each fiscal year by the Secretary of Health and Human
Services (in this section referred to as the “Secretary’) after October
1, 1988, with respect to experiments and demonstration projects au-
thorized by section 402 of the Social Security Amendments of 1967
and the experiments and demonstration projects authorized by the
Social Security Amendments of 1972 shall be expended for experi-
ments and demonstration projects relating exclusively or substan-
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tially to rural health issues, including (but not limited to) the
impact of the payment methodology under section 1886(d) of the
Social Security Act on the financial viability of small rural hospi-
tals, the effect of medicare payment policies on the ability of rural
areas (and rural hospitals in particular) to attract and retain physi-
cians and other health professionals, the appropriateness of medi-
care conditions of participation and staffing requirements for small
rural hospitals, and the impact of medicare policies on access to
(and the quality of) health care in rural areas.

(b) AGENDA.—The Secretary of Health and Human Services shall
establish an agenda of experiments and demonstration projects, re-
lating exclusively or substantially to rural health issues, that are in
progress or have been proposed, and shall include such agenda in
the annual report submitted pursuant to section 1875(b) of the
Social Security Act. The agenda shall be accompanied by a state-
ment setting forth the amounts that have been obligated and ex-
pended with respect to such experiments and projects in the current
and most recently completed fiscal years.

TITLE V—-ENERGY AND ENVIRONMENT
PROGRAMS

Subtitle A—Nuclear Waste Amendments

SEC. 5001. SHORT TITLE.

This subtitle may be cited as the ‘“Nuclear Waste Policy Amend-
ments Act of 1987

SEC. 5002. DEFINITIONS.

Section 2 of the Nuclear Waste Policy Act of 1982 (42 US.C
10101) is amended by adding at the end the following new para-
graphs:

“(30) The term ‘Yucca Mountain site’ means the candidate
site in the State of Nevada recommended by the Secretary to the
President under section 112(b)(1XB) on May 27, 1986.

“(31) The term ‘affected unit of local government’ means the
unit of local government with jurisdiction over the site of a re-
pository or a monitored retrievable storage facility. Such term
may, at the discretion of the Secretary, include units of local
government that are contiguous with such unit.

“(32) The term ‘Negotiator’ means the Nuclear Waste Negotia-
tor.

“(33) As used in title IV, the term ‘Office’ means the Office of
the Nuclear Waste Negotiator established under title IV of this
Act.

“(34) The term ‘monitored retrievable storage facility’ means
the storage facility described in section 141(b)(1).”
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PART A—REDIRECTION OF THE NUCLEAR WASTE
PROGRAM

SEC. 5011. FIRST REPOSITORY.

(a) Stte SpECIFIC AcTIvVITIES.—Title I of the Nuclear Waste Policy
Act of 1982 (42 U.S.C. 10121-10171) is amended by adding at the end
the following new subtitle:

“SuBTiTLE E—REDIRECTION OF THE NUCLEAR WASTE PROGRAM
“SELECTION OF YUCCA MOUNTAIN SITE

“Sec. 160. (a) IN GENERAL.—(1) The Secretary shall provide for an
orderly phase-out of site specific activities at all candidate sites
other than the Yucca Mountain site.

“(2) The Secretary shall terminate all site specific activities (other
than reclamation activities) at all candidate sites, other than the
Yucca Mountain site, within 90 days after the date of enactment of
the Nuclear Waste Policy Amendments Act of 1987.

“(b) Effective on the date of the enactment of the Nuclear Waste
Policy Amendments Act of 1987, the State of Nevada shall be eligi-
ble to enter into a benefits agreement with the Secretary under sec-
tion 170.”.

(b) S1te RECOMMENDATION TO THE PRESIDENT.—Section 112(b) of
t/éebNuclear Waste Policy Act of 1982 (42 U.S.C. 10132(b)) is amend-
ed by—

(1) striking out paragraph (1)XC) and redesignating the subse-
quent subparagraphs accordingly; and

(2) in subparagraph (C), (as redesignated) by striking ‘“‘sub-
paragraphs (B) and (C)”’ and inserting “subparagraph (B)”.

(¢) TERMINATION OF CANDIDATE SITE SCREENING.—Section 112 of
the Nuclear Waste Policy Act of 1982 (42 U.S.C. 10139) is amended
by striking all of subsection (d) and redesignating subsequent sub-
sections accordingly.

(d) TiMELY SrTE CHARACTERIZATION.—Section 112 of the Nuclear
Waste Policy Act of 1982 (42 U.S.C. 10132) is amended by striking
all of subsection (f) and redesignating subsequent subsections ac-
cordingly.

(e) SITE CHARACTERIZATION.—Section 113(a) of the Nuclear Waste
Policy Act of 1982 (42 U.S.C. 10133(a)) is amended—

(1) by striking “State involved” and all that follows through
“tribe involved” and inserting “State of Nevada’; and

(2) by striking “beginning” and all that follows through ‘geo-
logical media” and inserting “at the Yucca Mountain site .

(f) CommisSION AND STATES.—Section 113(b) of the Nuclear Waste
Policy Act of 1982 (42 U.S.C. 10133(b)) is amended—

(1) in paragraph (1)— ) : L
(A) by striking “any candidate site” and inserting “the
Yucca Mountain site’’;
(B) by striking “either” and all that follows through
“may be” and insert “the Governor or legislature of the
State of Nevada’; . o
(2) in paragraph (2), by striking ‘“‘at any candidate site” and
inserting “at the Yucca Mountain site’; and
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(3) in paragraph (3)— ) _ '
(A) by striking “a candidate site” and inserting “the
Yucca Mountain site’”
(B) by striking “either’; and
(C) by striking “the State” and all that follows through
“may be” and inserting “the State of Nevada’.
(g) ResTrICTIONS.—Section 113(c) of the Nuclear Waste Policy Act
of 1982 (42 U.S.C. 10133(c)) is amended—
(1) in paragraph (1)—
(A) by striking “any candidate site” and inserting ‘“the
Yucca Mountain site’; and
(B) by striking ‘“such candidate site” each place it ap-
pears and inserting “such site’;
(2) in paragraph (2), by striking “candidate” each place it ap-
pears; and
(3) by striking paragraphs (3) and (}) and inserting the follow-

ing:

“3) %f the Secretary at any time determines the Yucca Mountain
site to be unsuitable for development as a repository, the Secretary
shall—

“CA) terminate all site characterization activities at such site;

“B) notify the Congress, the Governor and legislature of
Nevada of such termination and the reasons for such termina-
tion;

“CC) remove any high-level radioactive waste, spent nuclear
fuel, or other radioactive materials at or in such site as prompi-
ly as practicable;

“D) take reasonable and necessary steps to reclaim the site
and to mitigate any significant adverse environmental impacts
caused by site characterization activities at such site;

‘“UE) suspend all future benefits payments under subtitle F
with respect to such site; and

“(F) report to Congress not later than 6 months after such de-
termination the Secretary’s recommendations for further action
to assure the safe, permanent disposal of spent nuclear fuel and
high-level radioactive waste, including the need for new legisla-
tive authority.”

(h) HEARINGS AND PRESIDENTIAL RECOMMENDATION.—Section
114(a) of the Nuclear Waste Policy Act of 1982 (42 U.S.C. 10134(a)) is
amended—

(1) in paragraph (1)—

(A) by striking “each site” through “development of o re-
pository” and inserting “the Yucca Mountain site’;

(B) by striking “in which such site is located’:

(C) by striking ‘“not less than 8" and all that follows
through ‘“subsequent repositories” and inserting “the Yucca
Mountain site’’;

(D) by striking “in which such site” and all that follows
through ‘“case may be” and insert ‘of Nevada’;

(E) by striking the sentence beginning with “In making
site recommendations’”

(F) by amending subparagraph (D) to read as follows:

“(D) a final environmental impact statement prepared for
the Yucca Mountain site pursuant to subsection (f) and the
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National Environmental Policy Act of 1969 (42 U.S.C. 4321
et seq.), together with comments made concerning such envi-
ronmental impact statement by the Secretary of the Interi-
or, the Council on Environmental Quality, the Administra-
tor, and the Commission, except that the Secretary shall
not be required in any such environmental impact state-
ment to consider the need for a repository, the alternatives
to geological disposal, or alternative sites to the Yucca
Mountain site;”: and
(G) in subparagraph (H), by striking “the State” and all
that follows through the end of the sentence and inserting
“the State of Nevada’’
~ (2) by striking paragraphs (2) and (3) and inserting the follow-

ing:

“C2YA) If, after recommendation by the Secretary, the President
considers the Yucca Mountain site qualified for application for a
construction authorization for a repository, the President shall
submit a recommendation of such site to Congress.

“B) The President shall submit with such recommendation a
copy of the statement for such site prepared by the Secretary under
paragraph (1).”; and

(3) in paragraph (4) by—
(A) striking “(4)X(A)” and inserting “(3/A)’;
(B) striking “any site under this subsection” and insert-
ing ‘“‘the Yucca Mountain site”; and
(C) by striking “report”’ and inserting “statement’.

(i) SUBMISSION OF APPLI