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COLLECTION OF STATE SALES AND USE TAXES
BY OUT-OF-STATE VENDORS

FRIDAY, NOVEMBER 6, 1987

U.S. SENATE,
SuBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
oF THE COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 9:39 a.m. in
Room SD-215, Dirksen Senate Office Building, the Honorable Max
Baucus (chairman of the subcommittee) presiding.

Present: Senators Baucus and Mitchell.

Also present: Senator Burdick.

[The press release announcing the hearing, the prepared written
statement of Senator Mitchell, and a description of S. 639 and S.
1099 follow:]

[Press Release No. H-67, October 21, 1987]

Finance SuBcoMMITTEE ON TaxATiON AND DEBT MANAGEMENT To HoLp HEARING
ON THE COLLECTION OF STATE SALES AND Use TAXES By QUT-OF-STATE VENDORS

WASHINGTON, D.C.—Senator Max Baucus (D., Montana), Chairman of the Senate
Finance Subcommittee on Taxation and Debt Management, announced Wednesday
that the Subcommittee will hold a hearing on S. 639 and S. 1099, bills introduced to
empower states to require out-of-state vendors to collect state sales and use taxes.

The hearing is scheduled for Friday, November 6, 1987 at 9:30 a.m., in Room SD-
215 of the Dirksen Senate Office Building.

“A state or local government may impose taxes on sales or uses of property
within its jurisdiction,” Baucus said. “The question to be addressed by this hearing
is what action, if any, the Congress should take to allow states to collect those taxes
more effectively when sales are made by out-of-state vendors.”
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STATEMENT OF SENATOR GEORGE J. MITCHELL
SENATE COMMITTEE ON FINANCE
STATE TAXATION OF INTERSTATE SALES
NOVEMBER 6, 1987

It was almost two years ago that this Subcommittee last
held hearings on legislation to empower states to collect sales

and use taxes on out-of-state mail order firms.

Little has changed since then, Both sides in this debate
present compelling arguments why Congress should act one way or

the other.

State and local governments are understandably eager to
expand the reach of their sales tax laws to increase
collections. The pressures for this type of legislation have
increased in recent years as the fiscal burdens of state and
local governments have increased in the wake of deficit
reduction legislation enacted at the federal level.

When ever the federal government cuts back on essential
spending programs that must be maintained at the local level,
or imposes new standards on state and local government
programs, or enac;s new taxes which erode the taxing power of
the states, the federal government is directly responsible for

the fiscal fortunes of state and local governments.

It is, therefore, understandable that state and local
governments are intensely interested in this legislation where
the federal government can, theoretically at least, ensure a
greater flow of tax revenue to the states at no cost to the

federal government.



But, as we all know, the taxing power of states is not
unlimited and there are serious questions whether it is either
fair or constitutionally permissible for state governments to
collect taxes from businesses which have little or no

relationship with the state.

The Supreme Court has ruled on the Constitutionality of
this issue. And, although it has clearly stated that the
states do not have the authority to collect sales taxes on
out-of-state businesses, it is less clear whether Congress can
grant states such powers under the Commerce Clause. That is a
close question which this Subcommittee would not presume to

answer.

Constitional considerations aside, we must decide whether
it is appropriate for the taxing power of states to reach to
businesses whose only connection to the state is through the

mail.

I believe opponents bf this legislation present compelling
arguments why it would not be appropriate for the taxing power
of state and local governments to reach outside their
jurisdictions to businesses located in other states. There are
more than 6,000 state and local jurisdictions in this country
which impose sales and use taxes. It would be an intolerable
burden on mail order businesses to determine the tax rate that
applies to each sale throughout the nation, whether a
particular item is exempt under local laws, or who the tax

should be remitted to.

Governments impose taxes as a means of financing government

services. It is, therefore, appropriate for citizens of a



state through their local retail establishments to pay taxes to
finance government operations. But we must inquire whether it
is also appropriate for out-of-state businesses, which derive

no benefit from state services, to bear such tax burdens.

In theory we know that retail businesses do not bear the
burden of sales taxes. They are merely the collector for a tax
paid by consumers. For the most part that is true with respect
to retail stores which collect the tax at the cash register and
bear little administrative burden in remitting the taxes to the

state or local government.

That would not be the case with out-of-state mail order
businesses. They would bear substantial administrative costs
in collecting the sales tax -- far greater burdens than local
retail businesses which are located in the state. That, of
course, means that this legislation would create the perverse
result that out-of-state mail order businesses would bear a
greater relative burden from a state sales tax than would

businesses located in the state.
I hope we can explore some of these issues in the hearing

today. I look forward to receiving the testimony of the

witnesses.

-



SUMMARY DESCRIPTION OF S. 639 AND S. 1099
RELATING TO

STATE TAXATION OF INTERSTATE SALES

INTRODUCTION

The Subcommittee on Taxation and Debt Management of the
Senate Committee on Finance has scheduled a public hearing on
November 6, 1987, on S. 639 (introduced by Senator Burdick)
and S. 1099 (introduced by Senator Cochran). The bills would
eliminate certain restrictions on the powers of a State in
taxing sales in interstate commerce.

This document,l prepared by the staff of the Joint
Committee on Taxation, provides a summary description of
present law, S. 632 and S. 1099, and an overview of the
issues raised by the bills. -

I. PRESENT LAW
§

Under the Constitution, a State or local government may
impose taxes on sales that cccur within its jurisdiction or
on the use of property within it3 jurisdiction,
(Approximately 6,700 §tate and local jurisdictions impose
sales and use taxes.) The allowable sales tax authority of
a State or local government extends to mail order sales by
out-of-State vendors to residents of the State if ths sale is
deemed to take place within the taxing jurisdiction. There
are, however, limitations on the methods State and local
jurisdictions may employ to collect sales and use taxes.

State and local sales and use taxes are levied on the
final purchaser, but are collected primarily through the
vendor. In the case of a sale by an out-of-State vendor, the
U.S. Supreme Court has held that the State or local
government cannot constitutionally require the vendor to
collect and remit use taxes unless the vegdor has a
sufficient business nexus with the State. In the National
Bellas Hess case, the Court found that the required nexus was
not present where the vendor's only connection with customers
in rhg State was by common carriers or the United States
maii. The Court based this conclusion on due process
considerations and on the Commerce Clause of the United
States Constitution, which reserves to Coggress the power to
regulate and control interstate commerce. The required
nexus has been held to exist where the vendor arranges sales
through local agents or maintains retail stores in the taxing
State.

II. DESCRIPTION OF PROPOSED LEGISLATION

S. 639--Senator Burdick

Updet S. 639, any State (as well as the District of
Columbia) or o political subdivision of a State could impose



a sales or use tax on tangible personal property sold by a
person outside the State and delivered by common carrier or
the United States Postal Service to a purchaser within the
State,

3. 1099--Senator Cochran

Under S. 1099, any State (as well as the District of
Columbia) could require sellers to collect a sales tax on
sales of tangible personal property to be delivered (by any
means of delivery) to a destination within the State. The
obligation to collect the sales tax would be limited to
sellers that reqularly or systematically solicit sales in the
State and have annual gross receipts exceeding $12,500,000
from sales of tangible personal property throughout the
United States or exceeding $500,000 from sales within that
State.

The sales tax must be imposed by the State and be
uniform throughout the State for the State to be permitted to
require out-of-State sellers to collect these taxes. In
addition, a seller's obligation to collect tax on sales of
tangible personal property would extend to local sales taxes,
provided that (1) all local jurisdictions in the State impose
a sales tax at the same rate on identical transactions in
tangible personal property, and (2) the local sales tax is
collected and administered by the State.

The bill would provide that States could not require
sellers to file sales tax returns, or remit the receipts of a
sales tax, more frequently than once every three months. In
addition, States could not require any person who collects a
sales tax to make an accounting for the receipts of the tax
on the basis of the geographical location at which the
taxable transactions occur.

III. OVERVIEW OF ISSUES

The purpose of each bill is to minimize the dxsparxty
between in-State and out~of-State vendors that arises from
the constitutional limitation on the power of a State or
local government to require collection and remission of sales
or use tax by out-of-State vendors with no sales agents or
retail stores in the State. Because State and local
governments rely on vendors to collect and remit sales and
use taxes on State residents, this constitutioral limitation
on the collectior of these taxes generally has prevented the
effective imposition of sales and use taxes on mail order
sales by these out-of-State vendors. Accordingly, to the
extent that purchasers can avoid sales or use tax liability
by making mail order purchases from these out-of-State
vendors, these vendors realize a competitive advantage in
relation to in-State vendors (as well as in relation to
out-of-State vendors with sales agents or retail stores in
the State).

The bills might not completely eliminate the disparity
between in-State and out-of-State vendors, in that the bills
only relate to the taxation of tangible personal property.
The scope of the sales and use taxes of several States is
broader than that, extending, for example, to certain
services and advertising.

Some argue that disparity of sales tax treatment of
in-State and out-of-State vendors is undesirable for two
reasons. First, they argue that equal tax treatment of
in-State and out-of-State businesses is preferable to
providing one type of business with a competitive advantage
based solely upon the nonpayment of State taxes. Second,
they assert that State and local governments should be



assisted in collecting all revenues to which they are
entitled, particularly to the extent that their tax bases are
affected by out-of-State mail order sales. :

Others argue that Federal legislation should not be
adopted addressing this issue even if the above arguments
generally express the proper policy. They rely principally
on two concerns--constitutionality and the administrative
burden on vendors.

The constitutional issue arises under National Bellas
Hess, in which the Supreme Court held that a State could not
require an out-of-State mail order vendor with no local
agents or local retail stores to collect and remit sales or
use taxes with respect to its sales. Some observers note
that because the mail order sales in National Bellas Hess
were viewed as "exclusively interstate In character," the
Supreme Court concluded that "this is a domain yhere Congress
alone has the power of requlation and control."” Thus, these
observers arqgue that Federal legislation authorizing State
and local governments to require collection and remission by
out-of-State vendors of sales or use taxes would remove the
constitutional defect that the Supreme Court found. Other
observers respond by arguing that National Bellas Hess
requires a significant nexus between the out-of-State vendor
and the taxing jurisdiction and that, on due process grounds,
Congress may not be able constitutionally to dispense with
this nexus requirement.

The issue of administrative burden arises because a mail
order vendor, in order to comply with a requirement that it
collect and remit sales and use taxes, would have to be
familiar with the tax laws in all jurisdictions with respect
to which the requirement arose. In light of the multiplicity
of sales tax rules applying in different political
subdivisions of States, S. 1099 seeks to reduce this
complexity by providing for the collection of local tax only
if the rate of tax is equal for all geographic areas in the
State.

In its 1986 report,8 the Advisory Commission on
Intergovernmental Relations (ACIR) tecommgnded that Federal
legislation be enacted generally gimilar in intent to both
bills.

1 this document may be cited as follows: Joint Cormittee on
Taxation, Summary Description of S. 639 and S. 1039 Relating

to State Taxatlion of Interstate Sales (JCX-19-57), November
5, 1987.

2 Advisory Commission on Intergovernmental Relacions, State
and Local Taxation of Qut-of-State Mail Order Sales (April
1986), p. 6.

3 gee, e.g., McLeod v. J.E. Dilworth Co., 322 U.S. 327
(1934).

4 National Bellas Hess, Inc. v. Department of Revenue of the
State of Tllinoils, 386 U.S. 753 (1967) (henceforth referred
to as National Bellas Hess).

3 1d. at 754.
6 1d. at 760.
7 1d. at 759-60.
8

See Note 2, above.
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Senator Baucus, Good morning. The hearing of the Subcommit-
tee on Taxation and Debt Management will come to order. Today’s
hearing is about a State’s power to collect taxes. Few issues are
more complicated, and few issues are more important.

The power to tax is a fundamental element of sovereignty, but it
is subject to strict constitutional limits. More than 20 years ago,
the Supreme Court held that these constitutional limits prevent
States from taxing interstate mail order sales. This, the court said,
is a domain where Congress alone has the power of regulation and
control.

Since then, the mail order business has grown exponentially. We
have seen the development of sophisticated direct mail operations,
cable television, and computer marketing networks. Today, the
interstate direct marketing is responsible for as much as $40 billion
a year in product sales. Under the Supreme Court’s decision, none
of these sales are effectively subject to State sales taxes.

As a result, the States forego a large pool of revenue.

Twe Senate bilis would overturn the Supreme Court’s decision.
They would give States the power to require companies to collect
sales taxes. These bills raise important issues; perhaps the most im-
portant is record-keeping.

Companies would have to keep track of the sales taxes of as
many as 46 different States. That is no small task, and we would
carefully consider whether this record-keeping is feasible and how
it can be streamlined.

My home State of Montana is not directly affected. We don’t
have a sales tax. It is an issue that is hotly debated now in our
State; so far, however, we do not have one. So, my State is not di-
rectly affected, but we have been involved very directly in unitary
tax questions, severance tax questions; and so, I am very mindful of
the importance the complication of this issue, that is, whether
States have the power to require sellers to collect sales taxes in
those States that do have a sales tax.

I am going to slightly change the witness order in deference to
the chairman of the Environment and Public Works Committee,
Senator Burdick. Senator Burdick is the sponsor of a bill that is
before this subcommittee.

One of the first witnesses—but not the first witness—is the Hon-
orable George Sinner, Governor of the State of North Dakota. Gov-
erngr, why don’t you be the first witness? Senator Burdick would
like to introduce you.

Governor SINNER. Good morning, Senator.

Senator Baucus. Good n.orning, Senator Burdick?

Senator Burbick. I am very pleased to introduce to the commit-
tee Governor George Sinner from the State of North Dakota. He
will be testifying on behalf of the National Governors’ Association.
I know he has some very valuable information on this subject and I
quite agree on what his position is; and I know the committee will
be pleased to hear his statement.

And another matter, Mr. Chairman, I ask unanimous consent
that any testimony of this subject, S. 639, be made a part of this
record.

Senator Baucus. It will be part of the record.

I might add that Senator Cochran also will be filing a statement.



He is unable to be here today.
[The prepared written statements of Senators Burdick and
Cochran follow:]
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TESTIMONY SUBMITTED BY SENATOR QUENTIN BURDICK BEFORE THE:

SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT

S. 639

Mr. Chairman, I would first like to thank you for convening
today's hearing. I am pleased that the Committee is taking
this opportunity to study the issue and hopefully recognize the
need for legislation to correct the inequity which now exists

in mail order industry.

As it now stands, when a consumer purchases an item from an
out-of-state mail order firm, he or she avoids paying the
required sales tax to the state government. My bill would
alldw the state to require companies conducting mail order
sales in the state to collect and submit the sales tax back to
the state. It would eliminate the cost advantage which mail
order firms now enjoy. It is a pure and simple case of
"leveling the playing field", if I can use an overworked

phrase.

1f mail order business continues its upward spiral in the
coming years, like many predict it will, more and more revenue
will be lost by the states. At this time of dwindling federal
assistance to states, every dollar of tax revenue that the

states can collect is crucial in terms of their ability to
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provide services to their residents. North Dakota loses an
estimated $10 million annually due to tax-free mail order
sales., That may seem like a pittance to larger states, but

Governor of North Dakota will tell you differently.

By no means am I a foe of the mail order industry. Indeed,
quite the opposite is true., Perhaps nobody enjoys more the
convenience of purchasing items through the mail than do the
residents of my state. Because North Dakota is one of the
most rural states in the natica, thousands of my constituents
are many miles from major retail centers which provide a wide
variety of merchandise. So rather than drive a great distance,
it is often much easier to order something out of the catalog
and have it delivered right tec your door or post office,
Additionally, the harsh winter climate of many Northern States
contributes to the desire of many consumers to choose mail
order purchasing. For these people, convenience is the name of

the game.

Mr. Chairman, the states need the revenue which this
legislation would bring in. All this legislation does is treat
all retailers the same. If you sell a product, you should have

to submit the sales tax the same as in-state retailers must.

Mr. Chairman, thank you again for holding today's hearing,
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STATEMENT OF SENATOR THAD COCHRAN

SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT

- - -

S. 1099, The Equity in Interstate Competition Act

November 6, 1987

Mr. Chairman, I want to commend you and this
subcommittee for holding hearings on proposals that would
eliminate restrictions on the taxing power of states to
impose and collect sales and use taxes on interstate mail

order sales.

I introduced S. 1099, the Equity in Interstate
Competition Act, which would give the states authority to tax
mail order sales. This legislation would correct a
significant disparity in the application of state and local
taxes which currently exists, and would provide a more
uniform system of taxation to promote competitive equality

for all business enterprises,

I am pleased that my colleague from Mississippi, Senator
Stennis, as well as Senators Johnston and Exon have joined me
in cosponsoring this legislation.

"

State governments are becoming increasingly concerned
about their inability to collect sales and use taxes owed on
out-of-state mail order purchases by their residents. As a
result of the 1967 Supreme Court decision in the National
Bellas HesS case, a state is barred from requiring an
out-of-state mail order vendor to collect and remit the

state's sales Oor use tax on sales made to customers in that
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state if that firm does not meet a "minimum linkage" or

"nexus" test in the taxing state.

With the emergence of various methods of interstate
marketing of consumer goods, the states now lose $2 billion
annually in sales tax revenue. At the same time, states'
sales tax rates have risen in response to increased budgetary

needs.

My own State of Mississippi depends heavily on the
general sales tax as a source of state revenue. Nearly 50
percent of the revenues which go to support primary,
secondary and higher education, health, welfare, corrections,
and the other operations of government, comes from our
general sales tax. Currently, about $440 million in general
sales tax collections are derived from items which could
easily be sold through interstate sales---sales which would

escape taxation.

A study by the Advisory Commission on Intergovernmental
Relations estimates that in 1986 Mississippi lost nearly $20
million in sales tax revenue as a result of sales to
residents by out-of-state vendors. The estimated revenue
potential from mail order sales over the next 2 years is
expected to increase by 17% nationwide. Under this estimate,
the State of Mississippi could face a potential loss of more

than $50 million over the next two years.

It is important that Congress provide state governments
with the opportunity to collect taxes on all sales to their
residents. It is also important to remove unfair competitive

disadvantages placed upon local businesses who contribute
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services, convenience, property taxes, and charitable efforts

- to their communities.

S. 1099 attempts to address these problems by providing
for the collection of uniformly-imposed state sales taxes and
for uniform reporting procedures by large out-of-state
vendors. The compliance burden on these vendors would be

comparable to that now imposed on local retailers.

Similar legislation has been approved by the House Ways

and Means Subcommittee on Select Revenue.

I thank the Chairman and the Subcommittee for the
opportunity to be heard on this matter. I urge your

favorable consideration of this legislation,
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STATEMENT OF HON. GEORGE SINNER, GOVERNOR FROM THE
STATE OF NORTH DAKOTA, ON BEHALF OF THE NATIONAL
GOVERNORS’ ASSOCIATION, ACCOMPANIED BY JAMES L.
MARTIN, DIRECTOR, STATE-FEDERAL RELATIONS, NATIONAL
GOVERNORS’ ASSOCIATION

Governor SINNER. Thank you very much, Senator, and thank
you, Senator Burdick, for your leadership on this issue as well. I
am George Sinner, the Governor of North Dakota; and I appreciate
the opportuaity to appear before you today to offer testimony con-
cerning S. 639 and S. 1099, bills that would correct the current
problem of collecting mail order sales taxes. With me is Jim
Martin from the National Governors' Association, who is the staff
person who tracks this issue for the governors.

We represent not only the nation’s governors but the State
Working Group on the Collection of Mail Order Sales taxes as well.
The roster of the members is attached to my testimony, which in-
cludes the National Association of Tax Administrators, the Multi-
state Tax Commission, the National Association of State Budget Of-
ficers, the National Association of State Auditors, Comptrollers,
and Treasurers, and the National Conference of State Legislators.

The National Conference of State Legislators is separately repre-
sented today and is also an active member of the working group.

First, I would like to commend the subcommittee for focusing
Congressional attention on this issue, which is very important to
State governments. The States are obviously concerned about un-
taxed mail order sales because of the adverse revenue impact, but
the primary concern of the States is the extreme unfairness it
brings to retail sellers on the Main Streets of our States.

Mr. Chairman, five percent of gross sales is more dollars than
most companies make in profit. A five percent sales advantage is
an overwhelming advantage to the direct seller and an overwhelm-
ing disadvantage to the Main Street retailer.

We cannot allow this five percent competitive interstate disad-
vantage to continue. On page 2 of my testimony are some charts
which will show what the average net income for retail businesses
is in the United States as a percentage of gross sales. You will see
there that for retail trade businesses 1.9 percent is the average net
profit of these businesses as a percentage of gross sales. For all
businesses in the United States, 3.5 percent of gross sales is the av-
erage net profit.

If you look below on some of the other levels, you will see that
generally speaking you have the same figures. Now, the point is
that this disadvantage that is placed on Main Street businesses is
so overwhelming that it is no wonder that we see skyrocketing
direct sellers avoiding the sales tax.

Second, I want to commend Senator Burdick and Senator Coch-
ran for introducing bipartisan legislation to correct this problem.
Both bills address the issue, and % 1099 conforms to language the
S::ate groups have developed for both House and Senate consider-
ation.

In summary, we support the language in S. 1099, which would
make advertising the basis of tax collection, requiring each State to
have a single tax rate, require no more than quarterly remittance,
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and only apply to large firms with $12.5 million or more in annual
sales. This provision alone exempts over 94 percent of all mail
order firms. \

As you know, in a 1967 decision, National Bellas Hess versus the
Illinois Department of Revenue, the U.S. Supreme Court ended the
obligation of out-of-State direct marketers and order sellers to col-
lect sales or use taxes from buyers and remit the revenue to the
home State of the purchaser.

Most of the 46 States, including the District of Columbia, which
impose a sales tax on in-State purchases, also employ a complemen-
tary use tax on out-of-State purchases by their residents. In theory,
the 1967 Supreme Court decision did not end the obligation of con-
sumers to remit to their home State use tax on out-of-State pur-
chases. The decision simply ended the requirement that out-of-
State businesses collect the tax and remit it to the purchaser’s
home State.

Simply put, the Supreme Court said we can continue to impose a
sales or use tax on mail order sales made by an out-of-State compa-
ny, but we cannot require the company to collect and remit the
tax. We must rely on consumers to voluntarily pay the tax to their
home State revenue department—procedure that will not work for
the collection of taxes.

The Federal Advisory Commission on Intergovernmental Rela-
tions estimates that the States are losing a minimum of $2 billion
in revenue each year on untaxed mail order sales.

In North Dakota, it is estimated that we are losing about $5 mil-
lion in revenue each year. You can imagine the impact on larger
States. The impact of this revenue loss is severe, particularly in
light of North Dakota’s, and many of the other production States,
precarious fiscal condition; and I have attached to the testimony a
table that gives the estimated tax loss for each State.

Out-of-State businesses freely threaten the future of the sales
tax, which is now the second most important State revenue source,
accounting for one of every three State tax dollars. Fourteen States
rely on sales taxes for more than 40 percent of their revenues.
Seven States depend on sales taxes for more than half their reve-
nues.

Furthermore, States have been increasing their dependence on
sales taxes. From 1974 to 1984, the median sales tax rate rose from
3.8 percent to 4.4 percent. The increasing popularity of direct mar-
kets and border sellers is eroding the sales tax base. ACIR esti-
mates that 38 of the 46 sales tax States lost at least $10 million in
sales tax revenues in 1986.

I would like to comment parenthetically, too, that as we face the
issue of competitiveness, we absolutely must cut down on produc-
tion-based taxes. We did an estimate on what societally imposed
costs do to production of coal in our State and found that about 35
percent of the cost of coal coming out of the ground are production-
based taxes and that we find that foreign competitors do not have
the same kind of production taxes; and so, we add to the problem of
exchange rates and the overvalued dollar on our production sector.

My point is that more and more we are going to see the system,
both national and State, I think, shifting towards the sales tax base
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which taxes all products of all sources equally and getting away
from production taxes.

The revenue impact of the 1967 Supreme Court decision has been
exacerbated by the explosive growth in mail order sales. The Con-
gressional Quarterly recently noted that consumers have gone on a
mail order shopping spree, buying everything from expensive home
computers and telephone equipment to a vast array of clothing,
kitchen supplies, household tools, and other items sold by such
companies as American Express, Sharper Image, Brookstone, and
Lillian Vernon. I have a friend whose wife has been in China for
three weeks. In the 21 days she was gone, 187 catalogs arrived at
her mailbox. [Laughter.]

A farm friend of mine tells me that he spends on direct pur-
chases from out-of-State firms monthly supplies approaching
$1,000.00 every month. So, the trend is growing and much of it in
big numbers that escape the sales tax.

Direct marketers whose solicitation methods include mail order
catalogs, telephone selling, direct response commercials, advertis-
ing inserts, computer shopping, and other high tech methods run
3150 billion a year businesses, accounting for 14 percent—as you
mentioned—of all retail sales. By 1990 direct marketers are expect-
ed to control at least 20 percent of retail sales, according to the
Direct Marketing Association.

Mr. Chairman, the law needs to be updated in light of these basic
and growing changes in the marketplace. Changing technology will
make mail order shopping more convenient than ever, with person-
al computers and cable television providing direct links between
buyers and sellers.

Business Week, in December of 1986, in their report on home
shopping, predicted that within three years almost anyone with a
telephone and a television set will be able to shop at home. Home
shopping sales hit $450 million in 1986 and, according to the indus-
ig}é 7analyst:, Paul Kagan Associates, sales could pass $2 billion in

More than 50 million people—more than half of all the homes
with television sets—will be able to tune into a home shopping pro-
gram by late this year. The president of a company about to launch
a cable television shopping program said the company will provide
consumers with “a sort of electronic mall by combining the prod-
ucts of more than 100 catalogs in one program.”

In addition to cable television’s home shopping programs and
computer shopping, major national retailers such as Blooming-
dale’s have established mail order businesses by setting up a sepa-
rate corporate identity designed to permit interstate sales without
the collection of the use tax.

The unfair advantage for out-of-State firms threatens the future
of Main Street America. Sales by out-of-State firms are rising
faster than those of traditional retailers at a conservative estimate
of nine percent a year. Additional retail sales are increasing at

about 5.7 percent a year.,

*  Economist Ronald Fisher of Michigan State and John Mikesell of
Indiana University estimate that a one percent increase in sales
tax rate may reduce local retail sales by six percent as consumers
find ways to beat the tax.
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These sales losses to Main Street merchants are gains for direct
marketers and clearly to border sellers as well.

Thus, retailers and State tax administrators are caught in a vi-
cious cycle. Declining in-State retail sales force the sales tax rate
up to make up for reduced revenue. Higher sales tax rates chase
more customers to out-of-State firms, who have a price advantage
equal to the tax rate in the consumer’s home State.

ACIR concludes that the virtual tax immunity of out of State
firms sends customers to direct marketers and border sellers. The
tax-free appeal of mail order merchandise may increase with the
recent enactment of the tax overhaul measures. The new law ends
the deductibility of State sales taxes on Federal income tax re-
turns; so, more consumers, particularly those buying bigger ticket
items, will—in order to avoid paying a levy that they can no longer
deduct—be lured to mail order business.

In North Dakota, we have 2,600 retailers, all of whom collect the
5.5 percent sales tax in our State. The untaxed sales transactions of
their out-of-State competitors creates an unfair price advantage
equal to the five percent tax rate of North Dakota whenever pur-
chases are mailed or delivered into the State. Art Wheeler, the
President of the North Dakota Retail Association, said:

If direct marketers can continue to replace the American storefront, our nation’s
unemployment levels will have no bounds, for there may not be Main Street em-

ployers to provide jobs and livable incomes to wage-earners or neighbors and
friends.

The North Dakota 49th Legislative Assembly adopted a formal
request of Congress to adopt legislation which would allow States
to require out-of-State companies to collect and remit sales tax on
all transactions.

I am here today not only on behalf of NGA, but also on behalf of
North Dakotla and the nation-wide Main Street retailers who may
not survive the competitive tax disadvantage that they are forced
into by the mail order companies’ ability to escape this tax.

Mr. Chairman, attached to my testimony is a copy of the current
National Governors’ Association policy, a roster of the State work-
ing group, a table on State revenue losses, and a list of the 71 co-
sponsors of similar legislation in the House. I might add that the
House Ways and Means Committee yesterday marked up the bill,
and I think reported it out.

We look forward to working with the committee to pass a bill
which will restore the integrity of State sales taxes and eliminate
the competitive advantage out-of-State businesses enjoy over our
Main Street retailers. We commend the subcommittee for this
hearing and urge you to press forward toward the reasonable and
effecﬁive legislation that you have before you. Thank you very
much.

Senator Baucus. Thank you, Governor. You make a good case on
the lost revenue. I understand that States estimate that they would
collect about $2 billion. On the other hand, as you well know, the
sellers feel very, very strongly that if any of these bills pass, there
will be a tremendous administrative burden placed upon them to
gollect the taxes and remit the taxes back to the States and Uncle

am.
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I am wondering: What compromise can you come up with? What
potential resolutions come to mind in trying to find some common
ground here between the States which are losing the revenue and
the sellers who feel they would have to face a mess of an adminis-
trative burden if these bills were to pass?

Governor SINNER. Mr. Chairman, there are several compromises
embodied in the bill. For example, the compromise really exempts
all the small catalog companies; in fact, 94 percent of them are
exempt by the de minimis requirement in there. In addition to
that, there are really lots of catalog companies that do have nexus,
that are now collecting the tax, and doing very well on an equal
footing with the other merchants in this nation.

I find it a little bit dubious that the burden that is being suggest-
ed here is all that difficult, when so many companies—successful
ones over the years—have always collected sales taxes. So, I think
the argument 1s largely a specious one.

Senator BAaucus. Are you saying that some direct mail firms do
collect sales taxes?

Governor SINNER. Certainly, Sears and all kinds of companies
that market through catalogs nation-wide do collect sales taxes.
Penney's, for example, supports the legislation because they do col-
lect the sales taxes.

Granted, there is going to be some more administrative burden.
No one denies that, but every merchant has that. Every merchant
in this nation has undertaken the burden of trying to help sustain
the revenue sources for ti.e States.

As the tax level rises, this thing becomes almost an overwhelm-
ing disadvantage for the local merchant. It is no wonder that they
are going out of business all over the place.

Senator Baucus. What about the complexity issue that was
raised? What if not only State sales taxes but also local sales taxes
had to be collected by the direct seller? The seller would have to
figure out a solution that includes 46 different jurisdictions—State
jurisdictions in addition to all the local jurisdictions? And then,
some articles are taxed in some way in one jurisdiction and not in
another jurisdiction; you know, arguably, it is a very complex
burden. :

Governor SINNER. This bill does not include the local tax reve-
nues.

Senator Baucus. So, you would then advocate only State sales
taxes to be collected by direct sellers, or do you also want to in-
clude local sales taxes?

Governor SiNNER. This bill and the effort that we have undertak-
en would only attempt to collect State sales taxes.

There is a compromise being proposed by the League of Cities,
which would basically require that any uniform State tax be col-
lected or that the revenue collected be shared equally. Now, we
haven'’t polled all the governors as to their position on that. Gover-
nor Thompson and I, who are the two lead governors, have no ob-
jection to it; but we aren’t saying that on behalf of the governors
bﬁc?use we really haven't had a chance to poll the governors on
that.

That issue, though, is really a separate issue. One that plays fun-
damentally here is the issue of State tax as being collected, and we
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don’t think that there is ar ..atairness in that effort at all to col-
lect the State level sales tax.

Senator Baucus. What is your answer to the argument—the con-
stitutional argument—that there is not a sufficient nexus, that is,
that the States do not provide sufficient benefits to the direct mail
seller in order to justify the State’s laying an additional burden on
the direct seller to collect the tax?

In the Sears case, there are Sears stores; and in the Montgomery
Ward case, there are Montgomery Ward stores in the jurisdiction,
and they have operations there. But if we are talking about solely
direct mail sellers, the argument is that there is not a sufficient
nexus, that the State does not provide sufficient benefits to the
seller for the State to justify imposing the burden of collecting the
tax on the seller.

Governor SINNER. It has always puzzled me that a direct seller
will deliver a parcel by UPS to a buyer; but if the buyer refuses it
or isn’t there, they expect it back. They expect to hold property
ownership claims on that piece of merchandise all the while it goes
in and out of the State, all the while it is carried around the State
on the State’s roads. They expect to hold title if it is not delivered;
and yet, they claim that they don’t have any nexus in the State;
their product is delivered over State roads.

I find that contention also pretty doubtful and really an attempt
to escape what all of us as citizens in this country have to accept,
and that is that there isn’t any free lunch. Somewhere, we have to
pay for the roads; we have to pay for the care of the elderly; we
have to pay for the schools. And to give one market group an ad-
vantage of this proportion which, if you look at the dynamics of the
percentage of profit in retail sales, it is an incredible advantage.

Senator Baucus. Thank you. Senator Mitchell?

Senator MrrcHeLL. Thank you, Mr. Chairman. I have a lengthy
opening statement, which I would like to have placed in the record.

Senator Baucus. It will be placed in the record.

Senator MiTcHELL. I would like to make just a few comments and
then perhaps direct a question to the Governor.

In my view, the taxing power of States is not unlimited, and I
believe there is serious question as to whether it is fair or constitu-
tionally permissible for States to collect taxes from businesses
which have little or no direct relationship with the States. The Su-
preme Court has ruled on the constitutionality of this issue; and
although it is clearly stated that the States do not have the author-
ity to collect sales taxes on out-of-State businesses, it is less clear
whether Congress can grant States such powers under the Com-
merce Clause. That is a close question that will be before this sub-
committee and the Congress.

Constitutional considerations aside, we have to decide whether it
is appropriate for the taxing power of States to reach to businesses
whose only connection to the State is through the mail. I believe
opponents of this legislation present compelling arguments why it
would not be appropriate for the taxing power of State and local
governments to reach outside their jurisdictions to businesses locat-
ed in other States. There are more than 6,000 State and local juris-
dictions in this country which impose sales and use taxes.
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It would be an intolerable burden on mail order businesses to de-
termine the tax rate that applies to each sale throughout the
nation, whether a particular item is exempt under local law or who
the tax should be remitted to. Governments impose taxes as a
means of financing government services. :

It is, therefore, appropriate for the citizens of the State, through
their local retail establishments, to pay taxes to finance govern-
ment operations; but we must inquire whether it is appropriate for
those out-of-State businesses which derive virtually no benefit from
State services to bear such tax burdens.

In theory, we know that retail businesses do not bear the burden
of sales taxes. They are merely the collector of taxes paid by con-
sumers. For the most part, that is true with respect to retail stores
which collect the tax at the cash register and bear little adminis-
trative burden in remitting the tax to the State or local govern-
ment.

That would not be the case with out-of-State mail order business-
es. They would bear substantial administrative costs in collecting
the sales tax, far greater burdens than local retail businesses
which are located in the State.

That, of course, would mean that this legislation would create
the perverse result that out-of-State mail order businesses would
bear a greater relative burden from a State sales tax than would
businesses located within in the State, even though the benefit of
services for the two would be directly to the contrary.

So, Mr. Chairman, I have very grave doubts about this legisla-
tion. I don’t want to prolong the hearing. I thank the Governor for
his testimony. I do have a number of questions for some of the
other witnesses who will be coming here.

Senator Baucus. Thank you. Mr. Chairman, do you have any
questions?

Senator Burpick. Not being a member of the committee, I think
I will rely simply on my statement that I filed with the committee,
generally supporting the Governor in his position.

Senator Baucus. Thank you.

Governor Sinner. Mr. Chairman, I have Governor Thompson's
testimony that I will leave with the committee.

I just want to add one additional thing in response to Senator
Mitchell’s comments. The States do not wish to impose the tax on
the shipper. This is a consurner tax. All we ask of these citizens of
this country is that they collect the tax like other merchants do
who, in addition to this tax, pay property taxes and income taxes
and all the other local taxes that are levied.

I realize that everyone is entitled to his position on the legality
of this; but in the vote of the governors, there was not a single dis-
senting voice vote from any governor in support of the policy to get
this revised, because the governors all recognize the gross unfair-
ness that is being perpetrated here.

Senator Baucus. Thank you, Governor. We appreciate your testi-
mony.

Our next witness is Mr. Dennis Ross, who is the Tax Legislative
Counsel, Office of the Assistant Secretary for Tax Policy, Depart-
ment of the Treasury.

We appreciate your coming, Mr. Ross. Why don’t you proceed?
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Mr. Ross. Thank you, Mr. Chairman.

Senator Baucus. We have a vote in progress. It is a half an hour
vote. I think we will be able to proceed continuously. So, why don’t
you proceed Mr. Ross?

STATEMENT OF DENNIS E. ROSS, TAX LEGISLATIVE COUNSEL,
OFFICE OF THE ASSISTANT SECRETARY FOR TAX POLICY, DE-
PARTMENT OF THE TREASURY, WASHINGTON, DC

Mr. Ross. All right. Thank you, Mr. Chairman. I am pleased for
the opportunity to be here and present the Treasury Department’s
views on these two bills, S. 639 and S. 1099, each of which seeks to
expand the power of State and local governments to require out-of-
St?te retailers to collect State sales and use taxes on interstate
sales.

These bills—as I think the previous witness suggested—are in-
tended to reverse the 1967 Supreme Court decision, National Bellas
Hess, which held that the Commerce Clause of the Constitution
limits the State’s authority to require an out-of-State retailer to
collect that State’s sales or use tax.

I should note that S. 639 and S. 1099 are similar to a bill before
the House, H.R. 1242, which is also designed to expand the power
of States in this area. The Treasury Department testified on H.R.
1242 earlier this year before a House Ways and Means subcommit-
tee. At that time, we expressed out strong opposition to a provision
in that bill that would effectively have engaged the Internal Reve-
nue Service in the enforcement of State sales taxes through a Fed-
eral information reporting system involving interstate sales.

I am very pleased to note that neither S. 639 nor S. 1099 contains
that provision, and we view that, as I say, as-a significant improve-
ment over the House version of this legislation.

By way of background, Mr. Chairman, State sales taxes, repre-
sent an extremely important source of State revenues. Recent data
from 1986 indicate that sales tax revenues were nearly $75 billion,
accounting for over 30 percent of all State tax revenues. State sales
taxes are generally single rate, ad valorem taxes imposed on vari-
ous types of personal property sold at retail within the State; and
the rate of sales tax varies, of course, among the various States, as
does the range of items subject to tax.

As you know, a number of States provide important exemptions
from their sales tax, extending to items such as food, clothing, med-
ical supplies, and others.

States also vary in the form of their sales tax. In most States, the
tax is imposed directly on retail sales; but in some, the legal form
of the tax is an occupational or privilege tax imposed actually on
retail vendors. In either form of the tax, however, the tax is effec-
tively passed on to the consumer and generally is separately stated
as part of the consumer’s purchase price.

States that impose sales taxes generally also impose so-called
compensating use taxes on the storage, use, or consumption of
property that would be subject to the State sales tax but for the
fact that the property was purchased outside the taxing State.

Now, generally, the State in which a vendor conducts a taxable
business operation does not impose a sales tax on property deliv-
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ered outside that State to residents of another State. Such property
would be subject to the sales and use tax imposed by the State in
which the consumer resides, with the out-of-State vendor usually
required to collect the tax on sales to residents of that taxing State;
but if no out-of-State vendor has collected the sales or use tax of
the taxing State, the consumer bringing that taxable property into
the taxing State is liable for payment of the use tax.

As a practical matter, however, States generally are unable to
collect use taxes from individual consumers.

Mr. Chairman, as you know and as again was discussed in the
prior witness’s testimony, State taxation of interstate commercial
transactions is subject to Federal constitutional limitations. Specifi-
cally, under judicial decisions based both in the Commerce Clause
and the Due Process Clause of the 14th Amendment, State taxation
falling on interstate commerce or nonresident persons violates the
Constitution if the object of the State’s taxation does not benefit
from State governmental activities.

In particular, out-of-State vendors may be required to collect an-
other State’s sales or use tax only if the out of State vendor has
sufficient business contacts or nexus with the taxing State; and of
course, a leading case illustrating this principle is National Bellas
Hess, the 1967 Supreme Court decision, where the court found un-
constitutional a State’s imposition of the duty to collect a State use
tax on an out-of-State mail order retailer who advertised in the
taxing State only through mailed catalogs and circulars and deliv-
ered ordered products in the taxing State through a common carri-

er.

Mr. Chairman, given the nature of State sales tax collection ef-
forts and the state of current law, States that impose sales and use
taxes have an understandable concern that such taxes are widely
avoided on purchases of goods from out-of-State vendors. Under the
Bellas Hess line of authority, States cannot legally~require many
out-of-State vendors to collect their State sales tax; and enforce-
menlt against individual consumers, as I noted, is generally imprac-
tical.

Some estimates of the lost sales tax revenue from interstate mail
order sales are in the range of $1.5 billion per year.

Let me turn now, Mr. Chairman, to the specific provisions of S.
639 and S. 1099. Each of the bills would attempt to draw on Con-
gress’ authority under the Commerce Clause to regulate interstate
commerce in order to expand the power of the States to impose
sales and use tax collection obligations on out-of-State retailers. S.
1099 provides that a State shall have the power to require an out-
of-State seller to collect the State sales tax if the destination of the
sale is within the taxing State. This authority is, however, limited
to out-of-State sellers that engage in regular or systematic solicit-
ing of sales within the taxing State; and in addition, the out-of-
State seller must have annual gross receipts from the sale of prop-
erty that either exceed $12,500,000 per year nationwide or, alter-
natively, exceed $500,000 per year within the taxing State.

Now, finally, S. 1099 would apply to sales taxes imposed by a
local government only if the local tax is collected and administered
by the State government and if, essentially, the local tax is uni-
form throughout the State.
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Although S. 639 is designed to achieve the same general ends as
S. 1099, it has several important differences.

S. 639 provides that any State or political subdivision thereof
shall have the power to impose a sales or use tax on any interstate
sale of tangible personal property by a person located outside such
State or political subdivision.

Unlike S. 1099, S. 639 would not require that an out-of-State
seller regularly solicits sales within the taxing State or indeed have
any other nexus with the taxing State. S. 633 would also not limit
its provisions to retailers of a certain size and would not limit the
type or variety of local sales taxes that might be applied to out-of-
State vendors. We believe, because of S. 639’s broad extension of
State and local taxing authority, its adoption could result in unrea-
sonable compliance burdens being imposed on out-of-State retailers.

Under the bill’'s provisions, out-of-State retailers, regardless of
size or sophistication on the level of sales or advertising activity in
a given State or locality, could be faced with complex reporting and
collection obligations for multiple taxing jurisdictions. Since the
limitations adopted in S. 1099 should not unduly restrict State tax
collection efforts, we believe its approach to the problem of out-of-
State sales tax collection is far preferable.

Finally, Mr. Chairman, although the Treasury Department does
not view either S. 639 or S. 1099 as legislation raising significant
Federal tax policy issues, I would like to express a general concern
regarding the effect of these bills.

In particular, it is not clear that either of these bills would fully
resolve the constitutional issues that currently prevent States from
requiring out-of-State vendors to collect sales and use taxes. As I
stated earlier, two different constitutional limitations are involved
with respect to this issue: the first residing in the Commerce
Clause and the second the Due Process Clause of the 14th Amend-
ment.

Although each of these limitations on State authority focuses on
the same basic issue, that is, the taxing State’s nexus with the out-
of-State vendor, they are separate and independent legal barriers.
Although 8. 639 and S. 1099 would likely clarify the scope of the
Commerce Clause limitations on State’s authority with respect to
out-of-State vendors, we are concerned that neither bill would re-
solve the analogous issues that may arise under the Due Process
Clause. As you know, the Commerce Clause vests Congress with ex-
clusive authority to make laws respecting interstate trade, and
thus Congress may be able to prescribe Federal standards for the
requisite business nexus to support State imposition of sales and
use tax collection obligations on out-of-State sellers.

The Due Process Clause, however, does not vest Congress with
similar authority to establish minimum standards of due process.
As a consequence, it is not clear that Federal legislation prescrib-
ing minimum nexus requirements would affect the otherwise appli-
cable limitations of the Due Process Clause. Although we express
no opinion as to this issue, it is thus possible that S. 1099 and S.
639 would not affect the result reached in Bellas Hess, other than
to shift the formal grounds for that decision from the Commerce
Clause to the Due Process Clause.
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Mr. Chairman, that concludes my prepared remarks, and I
would, of course, be pleased to respond to any of your questions.

Senator Baucus. Thank you, Mr. Ross. Has Treasury looked at
any potential revenue effects of these bills? I ask that because
there is some concern that administrative costs—the collection
costs—of direct sellers will lower their tax payments to Uncle Sam.
The direct sellers are looking into that.

Mr. Ross. Yes.

Senator Baucus. They think there is a significant effect. I am
wondering whether Treasury has looked into that.

Mr. Ross. Frankly, Mr. Chairman, we have not; and I am not
sure we have actually thought that through, but certainly one
could see a possibility that there are significant administrative
costs involved here that will limit or reduce the income of the out-
of-State sellers and presumably reduce any Federal income tax ob-
ligation they have. That is not an issue that we have looked at.

It is something that, if you are interested in it, we certainly can
take a look at it.

{Submission for the record: The federal revenue effect of this legislation would be
negligible.]

Senator Baucus. I think it would be helpful if you would.

Mr. Ross. Sure.

Senator Baucus. Second, I think in your prepared testimony, you
mentioned a potential trade problem. That is, what about foreign
direct sellers? What is your concern there?

Mr. Ross. We have a concern as to how other nations would
regard this legislation, if it were viewed as imposing some sort of
collection obligation not simply on out-of-State sellers but out-of-
country sellers. We are not quite clear as to what the intention of
the legislation is in that regard.

We do not think that this is necessarily a GATT problem. In fact,
I think our judgment is that it would not be; but there could well
be an adverse reaction from other nations, viewing this as an inap-
propriate extension of U.S. taxing authority.

Senator Baucus. Thank you. Senator Mitchell.

Senator MitcHELL. I have no questions. I apologize to Mr. Ross
for missing his testimony; I had to go vote. I will review it later.

Senator Baucus. Thank you very much, Mr. Ross. We appreciate
your testimony.

I will call the next panel now, and Senator Mitchell will be here
during the next panel while I go and vote.

The next panel consists of The Honorable Ray Farabee, State
Senator from Wichita Falls, Texas, testifying on behalf of the Na-
tional Conference of State Legislatures; Mr. John R. Baldwin,
President of the National Association of Tax Administrators and
Director of the New Jersey Division of Taxation, and Mr. R.H.
Hansen, Chairman of the Multi State Tax Commission and Chair-
man of the Utah State Tax Commission, who are both testifying on
behalf of the National Association of Tax Administrators; and Ms.
Cathy Reynolds, Councilmember at Large in Denver and President
of the National League of Cities, Denver, Colorado.

Senator Farabee, why don’t you begin?
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STATEMENT OF HON. RAY FARABEE, STATE SENATOR, WICHITA
FALLS, TX, TESTIFYING ON BEHALF OF THE NATIONAL CON-
FERENCE OF STATE LEGISLATURES

Senator FArRABEE. Thank you, Mr. Chairman. My name is Ray
Farabee. | am a member of the State Senate from Texas. I am ap-
pearing today in support of Senate 639 and Senate 1099.

I am here representing the National Conference of State Legisla-
tures, which represents the 50 State legislatures of our country.
This matter, growing out of the National Bellas Hess case, has
been of increasing concern to State legislatures; and that involves
the fact that increasingly our States have relied on the sales tax.
This is particularly true in my home State of Texas, where we rely
on revenues from the sales tax for more than 50 percent of our
income to carry out the various State services, as many of them are
in partnership with the Federal Government such as Medicaid.

It was just raised so that the State sales tax rate is six percent.
In addition to that, I would guess that 99 percent or more of the
cities have a one cent sales tax. And in addition *+ that, there is a
Metropolitan Transit Authority tax in the metropolitan areas of
Dallas/Fort Worth and in Houston, San Antonio, Austin and, I be-
lieve, El Paso.

Senator MitcHELL. Is that a sales tax?

Senator FARABEE. Those are sales taxes, too.

Senator MiTcHELL. They are?

Senator FARABEE. Yes. The National Conference of State Legisla-
tures has passed a resolution of strong support for legislation simi-
lar to this and similar to that of Congressman Jack Brooks from
the State of Texas and other Members of Congress in the House.

There are basically four areas that we would address. Governor
Sinner, I think, touched upon many of the specific factual matters;
but we would stress these four areas as being important for consid-
eration of this legislation and hopefully favorable passage.

One, the changing markets, in the sense that at the time of the
National Bellas Hess case, which was a split decision, it was quite a
different scenario when those facts arose, although National Bellas
Hess was no small direct seller, according to the facts of the case.

Since that time, though, with the development of toli-free num-
bers, with express delivery systems that far exceed what we knew
then, and with the upcoming—and actually, it is in place now, but
not to the extent anticipated—sales through cable television and
electronic media, the marketplace is quite different. The fact is
that the direct sellers have an important presence in my household
and in the households throughout my district and throughout, I
think, each community in our country. So, we would hope that the
committee and the Senate consider those important changes that
are occurring in the marketplace.

Second is the issue of fairness and interstate competition in the
sense that it is understandable that there is some burden to collect
sales tax, as the chairman has pointed out; but the chair correctly
pointed out that, contrary to some popular understanding, the obli-
gation is there to pay the sales tax. The National Bellas Hess case
did not repeal the obligation to pay a use tax on goods purchased
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from out of State, but it simply dealt then with the obligation to
collect that tax.

But whether it is Heidenheimer's Hardware Store in Haskell,
Texas in my district or whether it is a catalog house in some other
part of the country, that is a burden that certainly Heidenheimer’s
undertakes. It is a burden that Sears Roebuck and J.C. Penney un-
dertake. And it seems to me that it is a burden that is necessary to
maintain essential services that provide a marketplace, which is
one of the most important elements of presence I think, which
Judge Fortas saw and perhaps Judge Potter Stewart did not see.

But if you don't have a marketplace, then you don’t make many
sales either from the people in the community on Main Street or
from the people that approach you through catalogs in the mail, on
the television, and through the telephone system; and the States
are very directly involved in that, and there is a substantial bene-
fit. But the local merchant increasingly has a more difficult point
of competing. As an example, in the State of Texas, there is just
going in an eight percent differential in most of the communities
becausce of the six cent sales tax and because of the penny city sales
tax and because—in most of the population of Texas, at least—an-
other venny for the Metropolitan Transit Authority tax.

So, that competitive edge and the equity concept is important for
the local merchant and also for those merchants—some of which
are quite large, like Sears—that do have stores, that have physical
presence in each of the States.

The next point is that, rather than just raising taxes, we ought
to focus first on how can we develop a fairer, more equitable, effi-
cient tax collection system, whether it is at the local level of im-
proving property tax collection, whether it is at the Federal level
in trying to bring about a change in our Federal income tax system
to make it more uniform, equal and equitable; or whether, in this
instance, it is our sales tax and application of that in a uniform
way.

The estimates range between 12 and 14 percent of the number of
sales that are made through the process of out of State direct
sales—catalog type—and that is growing; and it is estimated that
that will be 20 percent by the early part of the next decade.

Finally, the argument is put forth that this would be an undue
burden on these persons, particularly if you added the local sales
tax, which will vary since you have only 50 States. I would simply
say that we have made important progress with computers and
other ways to take care of much of that; and also, hopefully, that
would be handled in the legislation to minimize the burden on the
direct sellers.

Senator MitcHELL. Thank you very much, Senator Farabee, for a
very persuasive statement. Mr. Baldwin, I understand that you and
Mr. Hansen are appearing together and will divide your time be-
tween you?

Mr. BaLowIN. That is correct.

Senator MircHELL. Then, welcome. We look forward to hearing
from you.
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STATEMENT OF JOHN R. BALDWIN, PRESIDENT, NATIONAL ASSO-
CIATION OF TAX ADMINISTRATORS, AND DIRECTOR, NEW
JERSEY, DIVISION OF TAXATION, TRENTON, NJ, TESTIFYING
ON BEHALF OF THE NATIONAL ASSOCIATION OF TAX ADMINIS-
TRATORS

Mr. BaLpwiN. Thank you, Mr. Chairman. My name is John R.
Baldwin. I am Director of the New Jersey Division of Taxation.
This year I am privileged to serve as President of the National As-
sociation of Tax Administrators. I am joined this morning on my
immediate right by the Honorable R. Hal Hansen, who is Chair-
man of the Utah State Tax Commission and the current Chairman
of the Multi State Tax Commission.

As you pointed out, our statement will be a joint one here this
morning. NATA and MTC wish to express their appreciation to the
subcommittee for its invitation to discuss mail order sales tax eva-
sion problems with you here this morning. NATA and MTC strong-
ly support S. 1099 and the objectives of S. 639. This legislation
would end a grossly unfair tax advantage which out-of-State busi-
ness now enjoys over local business. It would also provide the
States with $2 million in annual sales tax revenue needed by State
and local governments for critical expenditure purposes.

My brief comments this morning will deal with several of the
principal concerns expressed by NATA and MTC in the statement
submitted to the subcommittee.

S. 1099 would restore the taxing authority to the States removed
in 1967 by the Supreme Court in a six-to-three decision, National
Bellas Hess versus Illinois Department of Revenue, rule that the
States could not require an out-of-State seller to collect sales and
gse taxes even though it engaged in continuous advertising in the

tate.

In 1967, the impact of that ruling was disturbing, but in recent
years that impact has grown explosively, as the sale of consumer
goods through interstate marketing has emerged as a business phe-
nomenon with credit card companies, computers, 800 telephone
numbers, television cable advertising, and home shopping clubs.
Eomp shopping clubs have been described as a revolution in mar-

eting.

Three jears ago, a study by the Advisory Commission on Inter-
governmental Relations estimated State revenue losses attributable
to out-of-State mail order sales at $1.5 million. They now estimate
from 1986 figures a revenue loss of conservatively $2 billion.

Moreover, this revenue loss does not include estimates from pur-
chases attributable to TV home shopping clubs. Adding this would
raise the loss to well over $3 billion annually.

State revenue losses, plus the tax advantages of those out-of-
State sellers who can sell tax-free, they enjoy a competitive edge of
over six percent or more in over half of those 46 sales tax States.
The State tax agencies repeatedly hear complaints from local re-
tailers that they are hard pressed and may have to go out of busi-
ness because they cannot match the prices for their tax-free out-of-
State competitors.
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Unless Congress enacts legislation nullifying the National Bellas
Hess decision, States cannot respond to the local retailers’ com-
plaints about out-of-State sellers’ competitive advantage.

The National Bellas Hess decision, in effect, gives consumers the
option of paying sales taxes if they wish and encourages local re-
tailers to avoid paying the taxes if they choose to purchase mer-
chandise out of State.

We believe that is a threat to Main Street America.

NATA has conducted a study done by our peers which shows
that legal authorities analyzing the issue have concluded that Con-
gress may constitutionally permit States to collect sales and use
taxes from mail order vendors. Leading authorities take the view
that National Bellas Hess was decided on Commerce Clause
grounds and not on Due Process grounds and that the Supreme
Court, without impediment, could uphold congressional action to
nullify National Bellas Hess.

There are also legal authorities who describe as favorable the
prospects for the U.S. Supreme Court decision negating National
Bellas Hess. They view the majority decision as questionable law
and unrealistic in terms of current marketing practices. During the
past year, at least a half dozen States have enacted laws which di-
rectly challenge the National Bellas Hess decision. And of these
laws raay result in litigation on the issue.

For States, local retailers, and the direct marketing business,
Federal legislation such as S. 1099 would be preferable to extended
litigation. For the direct marketing business, S. 1099 provides a
gross sales threshold below which mail order firms would be re-
lieved of all compliance requirements. It also provides for uniformi-
éy among the States with respect to rate, base, and reporting proce-

ures.

If Federal legislation is not passed, and National Bellas Hess is
negated by the courts, the direct marketers would be subject to a
myriad of diverse State requirements that could be much more
i(())glgplex than the simple uniform requirements called for in S.

For the States, Federal legislation would be beneficial because it
would resolve a major tax problem and would avoid the escalation
that would result from the rapidly accelerating growth in inter-
state sales. For local retailers, S. 1099 would provide a level playing
field and prompt relief from an unfair competitive threat which
could cause a multitude of bankruptcies before litigation over the
issue could be resolved.

Again, Mr. Chairman, NATA and MTC express their thanks to
the subcommittee for its invitation to be here this morning to
present this testimony. We stand ready to provide the subcommit-
tee with any additional information they need in considering this
highly desirable legislation.

Mr. Chairman, if I can conclude my testimony with an anecdote,
I think that it addresses the complexity issue. Just about 10 days
ago, a friend of mine in New Jersey ordered a shirt from a large
East Coast mail order firm. He called an 800 number to complete
the transaction, and while he was on the phone, a girl on the other
end of the line said: “Oh, Mr. Jones, your neck size has increased
by half a size since you last ordered a shirt.”

82-816 0 - 88 - 2
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Now, under this legislation, there are 46 sets of sales tax provi-
sions, and I don’t know if a mail order company knows that there
are seven and a half million necks in New Jersey. [Laughter.]

So, I think if they can keep track of people’s neck sizes, they can
keep track of the States’ sales tax provisions. Thank you, Mr.
Chairman.

Senator Baucus. Thank you, Mr. Baldwin. Mr. Hansen?

[The prepared statement of Mr. Baldwin follows:]

STATEMENT OF R.H. HANSEN, CHAIRMAN, MULTISTATE TAX
COMMISSION, AND CHAIRMAN, UTAH STATE TAX COMMISSION,
SALT LAKE CITY, UT, TESTIFYING ON BEHALF OF THE NATION-
AL ASSOCIATION OF TAX ADMINISTRATORS

Mr. HaNsgN. Thank you, Mr. Chairman. [ appreciate the oppor-
tunity to be here and I support the comments made by my col-
league. There were a couple questions that came up this morning
that may not have been answered on the local tax issue. The reve-
nue coming through this particular legislation would include local
sales taxes that are collected by the States. The question raised by
the cities and towns related to whether it would be distributed by
the States to those cities and towns.

The solution that we see would be to distribute these in the same
groportion regular sales tax revenues are being distributed in the

tate.

Now, another question that has been brought up is on the equity
issue. This is a lot of revenue to the States, but I see the equity issue
as one of pressure that is coming from the local merchants and re-
tailers who are decidedly at a competitive disadvantage; and they
are very concerned with the equity issue. The cost of collection,
that is, the administrative cost, is'one I can recognize myself.

I have been in business myself. In Utah, the issue was raised as
to the administrative cost of collecting. Our solution in Utah was to
remit every three months. In that way, the meichant has the use
of that money for a two to three month period. For those who say
it costs more than that—if they can show it costs more than that—
we will provide relief.

So. the use of that money during that period of time certainly
does help negate the administrative costs.

The Multi State Tax Commission has incorporated 29 States to
help support an attempt to overcome the burdens of National
Bellas Hess. In negotiations with mail order companies, 318 direct
marketers were contacted by questionnaire; only 53 responded.
Most of those 53 responded that they were not liable to collect the
tax.

Of those who did agree to the liability, we have identified ap-
proximately $300 million per year that will be paid in the future.

But we consider this a failure. Although $300 million looks like a
lot of money, in contrast to the $2 billion we could be looking at,
we consider it a failure.

The honest taxpayer who wants to pay use tax on these items
can do so. Businesses that order through the mail, we can iden-
tify and audit them for the use tax. For the consumer with the
catalog at home, there is not a practical way to collect these taxes.
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Last year we put a line on the income tax form so that a person
could voluntarily indicate how much they would owe. We collected
$100,000 from those who recognized they owed it and paid it with
their income tax but, compared to the $13 million that should have
come in, we consider this program to be a failure.

In Utah, as in many other States, our legislature has passed a
resolution encouraging national legislation that will give relief to
the Main Street merchants, and to give relief to the State. The
equity issue, the income issue, the local government issue are prob-
lems that need to be worked on, but we certainly support the pro-
posed legislation before this subcommittee.

Senator Baucus. Thank you, Mr. Hansen. Ms. Reynolds?

STATEMENT OF CATHY REYNOLDS, COUNCILMEMBER-AT-LARGE,
DENVER, AND PRESIDENT, NATIONAL LEAGUE OF CITIES,
DENVER, CO

Ms. ReynoLps. Thank you, Mr. Chairman. Good morning. My
name is Cathy Reynolds. I am an At-Large Council Member of the
City Council of Denver, Colorado, and also serve as President of the
National League of Cities. | am appearing for the National League
of Cities as well as the City of Denver here this morning.

NLC represents some 16,000 cities and towns across the country,
and we urge your support for legislation that would authorize the
collection of both local and States sales taxes on interstate mail
order sales.

A subcommittee of the House Ways and Means Committee took a
first step in the legislative process in marking up the legislation.
Unfortunately, the legislation as approved by the subcommittee
would not ensure that cities and other local governments will re-
ceive their fair share or any share of the revenue collected under
the legislation.

Some organizations representing State interests are opposed to
Federal legislation which would require the sharing of revenues
with local governments. The sponsor of the legislation in the House
has agreed in principle that the interests of local governments
should be safeguarded and has asked that the State and local orga-
nizations seek to iron out their differences through high-level nego-
tiations.

" While we are optimistic, we believe that these difficult issues
must be resolved in a manner that is satisfactory to protect the tax
base of local communities before the final legislation is passed. We
are surprised by some of the arguments put forth by some of the
State interests. The Supreme Court decision in the National Bellas
Hess case made it clear the taxes imposed on interstate mail order
sales is a Federal matter.

It is clear that Congress can establish simplified and streamlined
procedures for collecting sales taxes if it so desires. These proce-
dures may cover such matters as mandatory distribution by the
State of a proportion of the sales tax collected to local govern-
ments.

Some 6,705 local jurisdictions in 29 States levied a sales tax in
1986. In my own City of Denver, our 3.5 percent sales tax produced
$150 million in 1985, over 50 percent of our general fund revenues.
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For some cities, sales tax revenues constitute an even greater per-
centage of local tax revenues: 64 percent in Huntsville, Alabama,;
76 percent in Colorado Springs, Colorado; 60 percent in Baton
Rouge, Louisiana; and 78 percent in Tulsa, Oklahoma.

Current direct marketing sales are at $150 billion annually, that
is 14 percent of all retail sales. By 1990, direct marketing is expect-
ed to account for 20 percent of all retail sales. Six billion catalogs
from 6,500 direct marketers were mailed to consumers in 1985.
Catalog sales for the first quarter of 1985 were 19 percent higher
than for the same period in 1984. In addition, retail sales rose only
5.7 percent in the same period.

These numbers and others lead us to a real concern about the
erosion of local and State tax bases due to retail sales through the
mail. We would also like to emphasize that this is not a tax on the
catalog sales in other parts of the country; this is a tax on our local
consumer that he would pay if he went down on Main Street, as
my friends put it, rather than buying through a catalog.

There are two bills pending now in the Senate on this, S. 639 and
S. 1099. S. 639, although technically flawed, recognizes that local
sales taxes as well as State sales taxes should be covered by the
legislation. S. 1099, on the other hand, fails to protect the interests
of local governments.

S. 1099 effectively bars the collection of local sales taxes, while
authorizing the collection of State sales taxes. Under this bill, local
sales taxes may be collected only if local rates and coverage are
uniform throughout the State.

Due to various aberrations in local sales taxes, there is no State
with a local sales tax structure which meets this requirement. We
understand that the primary obstacle to coverage of local govern-
ments is a fear that such a provision would create administrative
problems for retailers. We believe that these concerns are greatly
overstated.

However, we also believe that a streamlined collection process
can be established which minimizes administrative burdens in col-
lections.

I would like to discuss two possible approaches. Under the first,
revenue collection would be maximized. Under the second, reve-
nues would be lower, but the additional administrative burden on
the seller for the collection of local sales taxes would be virtually
nonexistent.

Our first approach—our preferred approach—is to establish
streamlined collection and remittance procedures which reduce the
costs associated with vendor collection of local sales tax. Under this
approach, both States and local governments could recover virtual-
ly all sales tax revenues owed under State and local law.

Collection procedures are as follows: Collection costs can be re-
duced by the establishment of a national clearinghouse to provide
up-to-date information to both sellers and buyers via a cost-free
“800" telephone number.

Remittance procedures are: Remittance costs could be minimized
by establishing a zip code-based system of information returns and
revenue distribution requiring only one return per State. The State
then would be required to distribute the applicable tax receipts to
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the appropriate local jurisdiction on the basis of the zip code infor-
mation.

Our second approach is a compromise proposal which would
result in lower revenue collections for States and cities in a
number of States; a single sales tax rate would be imposed on all
interstate sales to residents of the State, with the resulting reve-
nues to be divided among governmental units in accordance with
their pro rata share of normal State-wide sales tax receipts. The
tax would be collected at the State rate or a uniform State/local
rate. The combined State/local rate would be collected only if a
uniform rate or a uniform minimum rate existed.

Under this approach, local sales taxes would be collected where
local sales taxes would impose no added administrative burdens on
retailers.

In any State where local governments impose a local sales tax,
the State would be required to pass through a portion of the sales
tax revenues collected on interstate sales. Tax receipts would be al-
located between the State government and the State’s local govern-
ments in accordance with each jurisdiction’s proportional share of
normal sales tax revenues for the previous year.

In closing, Mr. Chairman, I would like to stress the importance
of addressing the fundamental needs of local governments as well
as State governments. While we stand ready to support procedures
which minimize the administrative burdens on retailers, we are op-
posed to any proposal that would deny cities their fair share of the
revenues. We are hopeful that our discussions with representatives
of the State governments will be fruitful. We are prepared to work
with other organizations as well as this subcommittee to develop
streamlined and fair procedures to address the problem with which
we are all concerned.

Thank you.

Senator Baucus. Thank you, Ms. Reynolds.

Senator Baucus. I am wondering if the four of you could com-
ment on the provisions of the House bill regarding the de minimis
provisions.

Do you agree with the de minimis provisions; and if so, what
should they be?

Ms. REynoLps. My organization has not had a chance to make
any formal decision on those. I believe, however, given the history
of how this subject has been handled, that provisions that deal
with some threshold level would probably be satisfactory once the
numbers are arrived at and those thresholds are established. We
are not out to gouge anyone, especially the small businessman. We
are simply out to try to make tax collections fair for everyone.

Senator Baucus. Do you have some comments, Mr. Baldwin?

Mr. BaLpwiIN. Yes, Mr. Chairman. The $12.5 million national
and $500,000 for a given State had its origins in a draft prepared
by the National Association of Tax Administrators after many,
many hours of work. Governor Sinner testified today that those
minimum standards would cover about 94 percent of the mail order
businesses in the United States. The Tax Administrators, speaking
both for NATA and MTC think that is generous.

We think the $12.5 million and $500,000 de minimis standards
are reasonable, Mr. Chairman.
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Senator Baucus. Anyone else?

Senator FARABEE. Mr. Chairman, the National Conference of
State Legislatures has not addressed that issue in its policy. How-
ever, in our negotiations, it is recognized that that is a reasonable
way to go about the definition of regulation of interstate commerce
which remains a legal issue in this matter of due process, and we
would be supportive of that threshold or the de minimis level ex-
pressed here.

Senator Baucus. I wonder if you would address the nexus ques-
tion relating to direct sellers. This is your opportunity now. We are
going to have other witnesses here today who are going to claim
that States do not provide sufficient benefits to justify the adminis-
trative burden of their collecting the State taxes.

Why don’t you point out why you think that this is sufficient
nexus on the part of the States, if you do?

Senator FARABEE. Let me mention just a few. The heart of any
sales organization is the marketplace. And without a marketplace,
you aren’t going to have any sales, either in the store on Main
Street or in the catalog house in Chicago. And that marketplace is
supported by a number of State services, whether it is in education,
which provides the economic wherewithal, generally to be able to
buy things—particularly to buy things through a catalog house—or
whether it is a Federal/State partnership in taking care of those
problems which is also an important part of the economy, or
whether it is the transportation system which provides the roads
and highways for getting those goods to the buyers. You have also
the enforcement mechanism.

If someone doesn’t pay their bill to L. L. Bean or to another cata-
log house, I assure you that they will be using the State courts to
enforce those obligations. Then, you have the whole regulatory
system which the Staie provides in telecommunications, whether it
is the Public Utility Commission in Texas or some other organiza-
tion that deals with telephone rates and that will deal undoubtedly
with certain other aspects of communications that will be impor-
tant to this. -

So, I think that is just the beginning; and as Judge Fortas said in
his dissent, the majority opinion was extremely mechanistic in
saying that you have to have a physical presence of one human
being at least or a warehouse or a store.

Senator BAucus. Anyone else?

Ms. REyNoLps. Yes, sir, if I might comment? Remember that 1
am on the city council, so my first automatic response is: Well, if
they are mailing out six billion catalogs, who do you think takes
the trash away for six billion catalogs? [Laughter.]

I think the comments made by my colleagues are right on the
mark in terms of the nexus that you are talking about, the direct
linkage between the service and a tax. I think it is important for us
all to keep in mind—although that is an important legal ques-
tion—that we are not taxing the catalog house; we are taxing the
consumer.

Wherever that consumer buys his goods, he should pay whatever
the local sales tax is.

I think that the points that my friend on my right made earlier
about the use of the money covering any cost of collection they
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might have and, if it could be proved that the costs were greater
than that, then we would certainly be willing to talk about some
remittance to cover the cost of collection. The remarks Governor
Sinner made earlier in the morning about the delivery of the arti-
cles, the fact they must have to be returned; the roads are used;
the legal system is used. Somebody’s local services are being im-
pacted by the fact that that item comes into the community.

It is obviously not as clear as Montgomery Ward having a store
in your town and in my town; but I believe it is clear enough to
answer the legal questions if we have the political will to address
the matter at all.

Mr. BaLpwinN. Mr. Chairman, 1 think Senator Farabee pretty
much summarized our view of this issue. Basically, it is all tied up
in what is a market and what distinguishes one place on this
planet from another? And it is the sum total of the things that go
into making up a community.

A direct marketer who is selling personal computers doesn’t
make any effort to sell them in the Amazon jungles. They sell
them where the people will buy them. And why do they buy
them—because the States and the localities have provided the edu-
cational structure, the road network, the physical wiring and ca-
bling network—all of these things, which make it possible for that
marketer to sell a computer.

There just isn’t any market for them in the Amazon jungle, and
the reason is that nothing has ever been done to create that
market. Many of the things that are done to create markets are
done by State and local governments.

Senator Baucus. Mr. Hansen?

Mr. HaNnseN. | want to reinforce that the sales tax-is a transac-
tion tax. Sears has been mentioned and pays a myriad of other
taxes such as the property tax, for the basic support structure. For
the use of the highways physically in the State, they pay a gasoline
tax. The sales tax is a transaction tax. The benefits received by a
direct marketer from a sales tax, I would maintain, is very similar
to the benefits received by the local marketer through the sales
tax; and that is the superstructure, the delivery system, the gar-
bage system, the road system, the mail system. So, the benefits, 1
feel, are the same, whether it is a local or a direct marketer.

Senator Baucus. One other question. I wonder if the rest of you
agree with Ms. Reynolds about a lesser sales tax for local jurisdic-
tions, that is, although it is preferable in her view that the direct
seller collects the tax, and the State gives that to the local jurisdic-
tion according to zip codes and the portion of sales that come from
that certain zip code. But a lesser alternative, as I understand it, is
a single collection by the direct seller and payment back to the
State and the State then takes care of the allocation.

I wonder if the rest of you—although you may prefer the first
alternative—would go along with the second?

Senator FARABEE. The National Conference of State Legislatures
would have strong objection to the second alternative. Let me give
you an example. The State of Texas has a six percent sales tax, as
we indicated earlier when Senator Mitchell was in the chair. There
is, in addition, a penny sales tax for the cities. It would be question-
able whether it would be uniform or not, in deference to the Presi-
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dent of the League, because only 99.5 percent of the cities in Texas
apply it. And that is something that perhaps should be addressed,;
but to simply take the six percent, which it otherwise should and
then go to the State, and then say we are going to take then a per-
centage—say 10 percent of the six percent that should be going to
the State and, like revenue sharing, flow that to the cities—would
create serious problems on a philosophical and governmental policy
basis because Congress then would be mandating a form of revenue
sharing. So, we think that by far the more preferable approach
would be option one where the tax is applied. Perhaps, again, you
would use some kind of a de minimis so that, i it becomes too com-
plex, it would not be—but certainly city sales taxes would not be
that difficult in the computer age.

When you get into the more esoteric things, like the Metropoli-
tan Transit Authority or a property tax offset, that might be han-
dled differently.

But then, finally, from a tax administrative point of view of re-
quiring the States and the local entities to share a part of the
burden—which they do in Texas—the merchant collecting the sales
tax does retain a small percentage to offset those costs and to set
up a clearinghouse as the National League suggested, so that the
information will be readily available, simply to be put into the
computer and could be called up as quickly as that shirt size that
we hard about earlier.

Senator Baucus. Mr. Baldwin?

Mr. BALpwWIN. Yes, Mr. Chairman. The dralt legislation prepared
by NATA suggests a uniform base and a uniform rate, and we
would hope that whatever solution made its way through the Con-
gress—assuming one does—would contain those provisions. As tax
administrators, we take no position on any disposition of the
money, once the States have gained it. In passing, we would simply
note that the possibility that there would be Federal legislative
action which would prescribe the disposition of State revenues cer-
tainly does raise some interesting issues in Federalism.

Senator Baucus. Thank you. Senator Mitchell?

Senator MitcHELL. Thank you very much. Several of you—Mr.
Baldwin especially—commented on the unfair competitive advan-
tage that out-of-State direct mail retailers have over in-State in the
sales tax area. Do you acknowledge that there are compensating
costs for out-of-State operations, such as shipping and handling,
that don't exist with respect to local retailers in many cases?

Mr. BALDWIN. Yes, I would acknowledge that, Senator, but at the
same time, I would also point out that there are costs incurred by
local retailers to market in the fashion that they do that are not
incurred by direct mailers.

Senator MITcHELL. So, the fact is that there are a large number
of cost factors, some of which apply to local retailers, some of
which apply to out-of-State retailers; and to single out one factor
and to suggest that purchasers make their decision on the basis of
that one factor, it seems to me at least, to ignore the reality of
most transactions.

Mr. BaALpwIN. My response to that, Senator, would be that all of
those differences in the costs are things that have been by choice of
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the business person. In this case, we are talking about something
where there is no choice exercised.

So, if our desire, and part of our desire here in terms of the
unfair competitive advantage, is the creation of a level playing
field—and I think that is the more important issue—any uneven-
ness in the playing field that has been created by the business per-
son's own choice is not something that is appropriately a concern
of ours.

Senator MircHELL. The underlying assumption of the argu-
ment—and I am sorry that I did not hear Ms. Reynolds’ testimony,
so I can’t comment on that—but the underlying assumption of at
least the three of you and the preceding witnesses is that the so-
called unfair competitive advantage is that purchasers make their
decisions on the basis of that cost differential.

Now, we had a hearing on this a couple of years ago, and I don’t
believe anyone at that time offered any actual evidence to support
that assumption. Do any of you have any evidence to substantiate
the underlying assumption that purchasers of direct mail make
their decisions based exclusively or even primarily on the differen-
tial created by the sales tax?

Mr. BaLbwiN. I would respectfully suggest, Senator, that the evi-
dence is found in the law of supply and demand, and price is a
function of the movements of supply and demand.

Senator MiTcHELL. So, the answer is no.

Mr. BaLpwiN. And if you change the price——[Laughter.]

No, that isn’t the answer. If you are looking for an empirical
analysis which, chapter and verse, will tell you that this purchaser
in this town made this purchasing choice based on the fact that
they could buy it through the mail cheaper—you introduced your
question by saying that that is the underlying assumption of every-
thing that follows—I am not sure that it is.

I think that the unfair competitive advantage is one dimension
of this. I think the revenue hemorrhage that we are facing as this
type of retailing expands is at least of equal importance in our
markets. We certainly are here in behalf of Main Street American
merchants, but I think all of us have alluded to the revenue loss in
our testimony before we alluded to the unfairness issue.

So, it is not the underlying assumption. It is not the driving
reason why we all came to Washington today. The revenue hemor-
rhage is far more important.

Senator MiTcHELL. Then, leaving aside the question of the impor-
tance of that factor, since this issue has now been with us for sev-
eral years and since proponents of the legislation have not yet of-
fered any, as you described it, empirical data, and as I described it,
evidence, to support that assumption, would it be fair for us to con-
clude that there is no such evidence?

Mr. BaLpwiN. No, I don’t think it would be unless you can con-
clude that all of the sales which are made, which would include in-
creases in direct mail marketing, and all of the sales that are made
through television marketing that occur in the future, are sales
that would not have otherwise occurred. You can’t conclude that,
and I don’t think any reasonable person would conclude that.
Those sales have to come from someone. Who would that someone
be if it is not the Main Street American business person?



38

Senator MitcHELL. With all due respect, I don't think that is an
answer to the question; but I accept it, and let the record stand as
it may. Have either you or Mr. Hansen or others estimated the cost
to you of handling and verifying the returns of thousands of out-of-
State direct mail companies? And how would you effectively audit
their returns? How would you enforce this as against a mail order
company in Maine or California or Wisconsin?

Mr. BaLbwiN. I don’t think that the costs of processing returns
and remittances with respect to direct mailers would be any differ-
ent than for in-State vendors. And to the extent that we were
adding to that burden, we would only be doing so at the extreme
edge of the margin. We would audit them in the same fashion as
we do other sales tax vendors, and almost all States that have sales
taxes have elaborate in-State and out-of-State audit programs. We
also have something which is a relatively new phenomenon, and
that is an elaborate configuration of interstate information ex-
change agreements which would certainly contribute to the audit
selection process, if nothing else.

I would not expect this to greatly increase State level administra-
tive costs. -

Mr. HanseN. Senator Mitchell, on your prior question concerning
the empirical or evidence nature, we have not endeavored to write
down and make a formal survey; but I can tell you personally that,
in speaking with Chambers of Commerce in the Utah area specifi-
cally—the Greater Salt Lake Chamber of Commerce—they are
very willing and able to come up with a verba! response to the
question of people who come into their stores and openly will take
a serial number off of a television set or a computer and tell the
clerk or the store owner: I am going to order this; or I can get this
through the catalog, and I don’t have to pay the sales tax. Now, I
would say that the evidence is there. i

The fact is true that we have not formally gathered it and may
have to gather it, but the evidence is there.

Senator MircHELL. All I can say, Mr. Hansen, is that we have
been at this for several years. I keep asking for such evidence, and
none of it is ever presented. So, it is very difficult to conclude that
the evidence is there. Might there have been individual anecdotes
from Portland, Maine or Salt Lake City, I don’t doubt that; but
surely, you would not suggest that we base national tax policy on
the relation of an anecdote of that type—an unknown person said
to an unidentified retailer about an unnamed piece of merchandise,
how he is going to take the serial number and get it from the mail
order company.

It seems to me there has to be a somewhat firmer evidentiary
basis to ask the Congress to enact sweeping legislation of this type
that would have an effect upon thousands of retailers and millions
of employees throughout the country. So, if there is such evidence,
we welcome it; and | repeat what I have said twice now. I have
heard this case made for several years now. I have asked every
time of people who have come here: Where is the evidence? No one
ever has any evidence.

At some point, it seems to me that it is a fair conclusion for us to
make that there isn’t any. Thank you very much, Mr. Chairman.
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Senator Baucus. Thank you all very much. We appreciate it.
Our final panel consists of Mr. J. Con Maloney, Chairiman of the
Board of Cowboy Maloney Appliance and Video; and we have for
the retail dealers of America, Mr. Alan Glazer, President of Bed-
ford Fair Industries of Mount Kisco, New York, and Mr. Lucas
Powe, Professor of Law at the University of Texas; Mr. Joseph Con-
nelly, Chief Financial Officer of The Home Shopping Network in
Clearwater, Florida; and Mr. William T. End, Executive Vice Presi-
dent of L. L. Bean in South Freeport, Maine.

I will ask the witnesses to testify in the order in which I named
them. So, why don't you begin, Mr. Maloney?

STATEMENT OF J. CON MALONEY, CHAIRMAN OF THE BOARD,
COWBOY MALONEY APPLIANCE AND VIDEO, JACKSON, MS,
TESTIFYING ON BEHALF OF THE NATIONAL ASSOCIATION OF
RETAIL DEALERS OF AMERICA, INC.

Mr. MaLoNEY. Mr. Chairman, I find it somewhat ironic that, in
the division of the panels, there seems to be a pro and a con panel;
and the only reason I can see why I ended up on the con panel is
that that is my name. [Laughter.]

Because with the other gentlemen seated here, I think I am prob-
ably on a different side from them.

I do appreciate very much the opportunity to appear before you,
Mr. Chairman. I am J. Con Maloney. I am Chairman of the Board
of Cowboy Maloney Appliance and Video Centers, a company head-
quartered in Jackson, Mississippi. We operate five stores through-
out the State, selling all types of home appliances, as well as audio
and video equipment.

In addition, we service the products we sell. I also serve as Presi-
dent of the NARTA America Buying Group, a nation-wide group of
approximately 120 retailers whose businesses are similar to mine,
located around the country; and we purchase collectively about $1.3
billion a year in appliances. I am appearing here today on behalf of
the National Association of Retail Dealers of America, Inc. We are
headquartered in Lombard, Illinois.

NARDA is a national trade association which represents more

than 4,000 companies which sell and service a variety of consumer
products, including major appliances, consumer electronics, and re-
lated items.
..We appreciate the opportunity to appear here before the subcom-
mittee today to express NARDA’s support for legislation which
would authorize State governments to collect sales and use taxes
from certain out-of-State sellers. Increasingly today, NARDA mem-
bers like myself are competing with out-of-State sellers. Customers
visit our stores, note prices and model numbers, then call toll-free
to national sellers, and place their orders. Often these national sell-
ers charge less than the prices charged by NARDA members, usu-
ally because they do not have some of the overhead expenses, such
as service departments, which NARDA members must absorb.

But they gain a further advantage, Mr. Chairman, because they
do not collect State sales tax. Even if the selling price of the mer-
chandise is identical, customers can still save by not having to pay
sales tax on a big ticket item.
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In the case of my State of Mississippi, with its six percent sales
tax, the savings can be substantial. A customer purchasing a $1,000
video camera would save $60.00 in sales tax alone. This kind of na-
tional competition hurts companies like mine in two ways. First,
we lose sales because customers can avoid sales tax by buying from
an out-of-State vendor. Second, if the product needs service, we are
called upon to repair an item which we did not sell, often having to
accept the less than market rate reimbursement provided by some
manufacturers for in-warranty repair.

This national competition also hurts my State, which, incidental-
ly, I have served for the last 16 years as a member of the State
Senate. Mississippi loses a sale subject to the sales tax and also
loses because an in-State company does not pay corporate income
tax on that sale, and an in-State salesperson is deprived of a com-
mission which would be subject to our State income tax.

The Advisory Commission on Intergovernmental Relations has
estimated that in 1986, Mississippi lost nearly $20 million in sales
tax revenues because of out-of-State selling.

In our opinion, it is time to put the competition on a level play-
ing field. We urge the subcommittee to favorably report legislation
to overturn the National Bellas Hess decision and permit State and
local governments to require collection of sales taxes and use taxes
by out-of-State sellers. There are several items which we believe
should be included in any legislation reported by this subcommit-
tee.

First, the legislation should cover both mail order and telephone
sales. In addition, it should cover sales resulting from customer
visits to stores when delivery is made to another State. Second, in
order to minimize the paperwork burden on small businesses, the
legislation should be limited to those sellers which transact a mini-
mum amount of dollar volume sales in a particular jurisdiction.

Third, the legislation should contain provisions which make it
simple for an out-of-State seller to collect and remit local sales tax
which are in addition to State sales tax. Fourth, the legislation
should provide for a uniform rule on the_definition of where a sale
actually takes place, for example, at the point of shipiment or at
the point of receipt; so the seller will have clear and unambiguous
direction as to which sales tax to collect.

In conclusion, Mr. Chairman, NARDA urges this subcommittee
to as quickly as possible report this legislation to the full commit-
tee. We realize that there may be provisions in both S. 639 and S.
1099 which need modification. We would be very pleased to work
with the subcommittee staff members to ensure timely consider-
ation of this most important legislation.

Thank you, Mr. Chairman.

Senator Baucus. Thank you very much, Mr. Maloney. Mr. Glazer
and Mr. Powe, I believe you are allocating your five minutes to-
gether. Is that correct?

Mr. Grazer. That is correct. We will certainly attempt to do so.
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STATEMENT OF ALAN GLAZER, PRESIDENT, BEDFORD FAIR IN-
DUSTRIES, LTD., AND MEMBER OF THE BOARD, DIRECT MAR-
KETING ASSOCIATION, INC., MOUNT KISCO, NY

Mr. GLAZER. Good morning. My name is Alan Glazer. I am Presi-
dent of Bedford Fair Industries, Ltd., a direct marketing company,
headquartered in Mount Kisco, New York where we employ more
than 300 people.

Bedford Fair had sales of between $25 million and $35 million
last year. We think we are typical of the thousands of companies
that would be severely burdened by the tax collecting and record-
keeping responsibilities which S. 639 and S. 1099, which would
permit States to impose upon national direct marketers. I have pre-
viously submitted testimony to this committee; and rather than to
read that testimony to you today, I would like to, one, abbreviate it
and, two, begin to refute some of the testimony provided this morn-
ing because the fear is that, if certain numbers are repeated often
enough, they will in fact become believable. In truth, they are not.

As a member of the board of directors of the Direct Marketing
Association, I am testifying on behalf of more than 2,700 members
which include those who would be indirectly impacted by this legis-
lation, including printers, list brokers, mailing houses, common
carriers, advertising agencies, catalogers and suppliers. We are op-
posed to the bills before the committee because they would unfairly
burden direct marketing companies and our customers in ways not
experienced by retail stores or their customers.

It is much more difficult—much more difficult—to collect the tax
through the mail than it is in person; and it is certainly more diffi-
cult to compute the tax yourself, rather than to hand it to a cash-
ier who, in fact, computes the tax for you.

Let me point out four elements, if I may, of my submitted testi-
mony. First, Congressman Dorgan and other proponents of this leg-
islation are now claiming that the States would gain over $2 billion
in new revenues. The truth is that less than $900 million would be
gained if every penny were collected at no cost to State govern-
ments and with no adverse effect on the economy or upon sales
volume. :

Second, tax administrators have told their governors that this is
a problem that is getting larger by leaps and bounds. In fact, indus-
try sales figures used by proponents include categories of direct
marketing that are tax-neutral, such as political and charitable
fund-raising efforts and sales of financial services and insurance
companies. These happen to be also major growth areas in the
direct marketing industry today. On top of that, major trends in
direct marketing indicate that more and more companies will vol-
untarily be submitting to the tax jurisdiction of more and more
States for good business reasons in order to set up regional distri-
bution centers, telephone marketing centers, or retail outlets. Be-
cause of this trend, approximately 50 percent of all taxes on mail
order sales are currently being collected; and that percentage is
growing not shrinking today.

Third, tax administrators have told their governors that the cur-
rent situation is unfair to their in-State retailers and, because mail
order customers often do not pay the tax—the sales tax or the use
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tax—that business is being taken away from retailers who must
charge the tax. This again is not true.

Not only is there no unfair competition on the basis of sales tax,
but in over 90 percent of direct marketing, there is no competition
on the basis of sales tax at all. The average direct marketing sale is
just over $50.00. The average direct marketing sale is not a high
ticket sale amounting to hundreds and hundreds of dollars or even
thousands of dollars.

Our customers do not buy, for example, a dress for $39.99 be-
cause of the presence or the absence of a sales tax. I will point out
to you that in approximately 12 to 24 of the States that have a
sales tax, their tax is not pertinent or relevant to women’s wearing
apparel. However, we do just fine in those States, and yet there is
no incentive to buy from us for sales tax avoidance, evasion, or any
of the other cliches that have been leveled today.

Finally, and most important of all, tax administrators have told
their governors and others that collectmg will really not be much
of a burden to direct marketers with sales over a certain arbitrary
threshold—in this case, $12.5 million. This is an assumption. No
study has been done, and no inquiry has been conducted by propo-
nents of the legislation.

Therefore, the Direct Marketing Association commissioned the

“firm of Touche-Ross to do on-site studies to determine the current
collection costs for 30 direct marketers of various sizes. The results
are summarized in my testimony.

Now, I realize it is necessary for Government officials to be skep-
tical of industry claims, and we welcome this skepticism. But in-
stead of a searching cross examination and dialog, we in the indus-
try have been confronted with a refusal to discuss the issuer Tax
administrators have said, in effect, we don't believe you and we
don’t want to talk to you about this issue.

I suppose from a“narrow perspective, that makes sense. Tax ad-
ministrators want some version of the current proposal now before
the committee. If the collection costs for direct marketers are any-
thing close to the results of the Touche-Ross study, showing by the
way that direct marketing costs are six times those of a retailer to
C(;)Illect a dollar of sales tax, then this legislation would be unthink-
able.

If I may, in conclusion—and I have many other remarks, but I
don’t want to be unfair to the members of the committee or the
other panelists here this morning—we collect tax in New York
State where we are located. We have chosen to be there voluntari-
ly. We have spent years and many, many thousands of dollars in
an attempt to computerize our program to collect sales tax. As of
this date, we still collect sales taxes for 82 subdivisions of the State
of New York, and it is done manually. We have been unable to
computerize this function over several years.

Finally, think for a moment about the issue of compliance. Are
we the tax collector, or are we the taxpayer? Which will we be?
When a customer forgets, refuses, or otherwise does not indicate or
does not send in $2.00 of sales tax on a $39.99 dress and the tax is
$2.00, we have Hobson's Choice. We either process the order and lose
the five percent tax, which we must still remit to the State, or we
hold up the order and write to the consumer, which I can guarantee
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you costs far in excess of $2.00—to start that dialog with the
customer. What we do in New York State is we pay the sales tax,
regardless of whether it is remitted to us or not.

Consequently, our sales in New York State where we are located
are far less profitable than our sales in any other State. That is a
choice we have made, but if we are forced to remit sales taxes
which we cannot collect because they are individually such small
amounts, then we will lose the profits in 45 or 46 States, or in
effect across the entire country.

I am the president of a modest-sized company. I have been before
this committee two years ago, before the House committee this
spring, and before this committee again today; and I thank you for
that privilege. I devote my time to this issue because it is potential-
ly ruinous to my business and to this industry if this legislation is
passed.

It is not that we will be less profitable. It is that we are likely to
stop existing. It was mentioned this morning that the average net
profit of gross sales is 1.9 percent for retailers. I will suggest that
for many mail order firms it is not much larger. Let’s take an arbi-
trary number and suggest that it is three percent. If I must remit
when the taxpayer does not pay me five or six percent to some for-
eign State, then I have immediately given up the profit of that
sale; and 1 have incurred a loss. That certainly is not a circum-
stance that we can continue business under. Thank you very much.

Senator Baucus. Mr. Powe?

STATEMENT OF LUCAS A. POWE, JR.. BERNARD J. WARD CENTEN-
NIAL PROFESSOR OF LAW, UNIVERSITY OF TEXAS, AUSTIN, TX,
TESTIFYING ON BEHALF OF THE NATIONAL MARKETING ASSO-
CIATION, INC.

Mr. Powke. Thank you, Mr. Chairman. As a professor of constitu-
tional law, I find it intriguing so soon after the Bork hearings to be
part of a process that questions whether the Congress should over-
rule a decision of the United States Supreme Court, based on con-
stitutional issues.

Now, Senator Mitchell in a question earlier suggested that Na-
tional Bellas Hess rested on the Commerce Clause, and Mr. Ross in
his testimony suggested that the court might shift formal grounds
from the Commerce Clause to Due Process if the Congress passes
this legislation.

What is interesting is that National Bellas Hess rests on the Due
Process Clause as well as the Commerce Clause. It is not something
mythical about the opinion. Justice Stewart, who is noted for his
sparseness in writing, specifically wrote that the tax in question as
applied to National Bellas Hess violated the Due Process Clause of
the 14th Amendment.

As the court has held as recently as Metropolitan Life versus
Ward two years ago, the Congress lacks the substantive power to
overrule Supreme Court decisions based on the 14th Amendment.
Those are constitutional decisions where the court, not the Con-
gress, decides.
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Now, many of the previous witnesses have suggested one way or
another that National Bellas Hess exists in sort of a 1960s time
warp. Fine for that bygone era, but not part of our constitutional
law today. That ignores the fact that the court has gone back to
National Bellas Hess again and again. The modern test for State
taxation applied in Complete Auto Transit versus Brady makes Na-
tional Bellas Hess the premier point. The State may not even think
about taxing unless there is a substantial nexus with the company.

And while our distinguished Senator Farabee from Texas has
twice in his testimony suggested that Justice Fortas got it right in
National Bellas Hess, I would note that Justice Fortas was dissent-
_ing in the case. He made the same arguments that Senator Fara-
bee made, and they were rejected by the Supreme Court in that de-
cision. The court did not conclude that the State's willingness to
allow its citizens to buy out of State created a substantial nexus
with the retailer.

Finally, in National Geographic versus the California Equaliza-
tion Board, the Supreme Court was given a golden opportunity to
cut back on National Bellas Hess because the California Supreme
Court made it quite clear that they were going beyond National
Bellas Hess and that they would accept even a minimal presence or
nexus in order to apply their tax.

The Supreme Court unanimously rejected the language of the
California Supreme Court. It reaffirmed a substantial nexus as de-
fined in the court’s prior cases was a requirement for State tax-
ation.

So, while I don’t have much doubt that if National Bellas Hess
rested on Commerce Clause grounds alone that the issue would be
one of Congressional wisdom, it does not so rest. The court was
very explicit that it rests on the Due Process Clause, and the im-
portance of the Due Process Clause is that it applies a bright line
rule so that people can know which side they are on for jurisdic-
tional purposes.

Because it so rests, the Congress lacks the power to overrule that
decision. Thank you, sir.

Senator Baucus. Thank you, Mr. Powe. The next witness is Mr.
Connelly.

STATEMENT OF JOSEPH A. CONNELLY, CHIEF FINANCIAL OFFI-
CER, THE HOME SHOPPING NETWORK, CLEARWATER, FL, AC-
COMPANIED BY JOSEPH REILLY, OFFICER IN CHARGE AND DI-
RECTOR. TAX DIVISION, HOME SHOPPING NETWORK

Mr. ConNELLY. Thank you, Chairman Baucus and members of
the subcommittee. I am Joseph Connelly, Chief Financial Officer
and Chairman of the Executive Committee and a Director of Home
Shopping Network, the largest electronic marketing enterprise in
the country. With me today on my right is R. Joseph Reilly, Officer
in Charge and a Director of HSN’s Tax Division. On behalf of HSN,
I would like to thank you for this, our first opportunity to testify
before the United States Congress.

I will be presenting testimony in opposition to S. 639 and S. 1099,
The Equity and Interstate Competition Act of 1987, legislation cur-
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rently pending before the Subcommittee on Taxation and Debt
Management.

Before I begin my testimony, let me take a moment to deseribe
our electrcnic marketing operation. In 1982 from the Tampa Bay
area of Florida, HSN began satellite cable transmission of live cus-
tomer interactive product sales programs. Today, HSN transmits
programming 24 hours a day, seven days a week to cable television
systems, satellite dish receivers, affiliated television broadcast sta-
tions, and UHF television broadcast stations. As of September 1,
1987, HSN reached 43 million homes and 2.6 million consumers
became Home Shopping Club members by purchasing televised
products.

HSN provides consumers with the unique mix of television enter-
tainment and product availability. St. Petersburg, Florida is the
home for HSN’s new telecommunications center where customer
orders are taken by phone and transferred to a distribution center
for processing. Various wholly owned subsidiaries of HSN own
broadcast facilities in California, Florida, Illinois, Maryland, Mas-
sachusetts, New Jersey, New York, Ohio, Oregon, and Texas.

Additionally, HSN maintains distribution facilities in Florida,
Virginia, lowa, and Nevada.

During the fiscal year ended August 31, 1987, HSN paid $19 mil-
lion in Federal income taxes and 31.2 million in State income
taxes. Home Shopping Network is opposed to State legislative ef-
forts, S. 639 and S. 1099, to give States the authorities to require
out-of-State vendors to collect and remit State sales taxes.

HSN operates in accordance with the National Bellas Hess Su-
preme Court decision, which ruled that a company must have suffi-
cient business nexus in a State before that State can require the
company to collect State sales tax on the State’s behalf. S. 1099 at-
tempts to overturn the National Bellas Hess decision by giving
State jurisdiction over those companies which engage in regular or
systematic solicitation of sales in the State and have gross receipts
of $12.5 million nation wide or $.5 million State-wide.

It is our position that neither regular solicitation of sales, be it
televised or other advertising media, nor gross receipts quotas con-
stitute a sufficient business nexus in a State because the State is
not providing services to the company; and therefore, the State has
no jurisdiction over the company. Accordingly, HSN collects and
remits sales tax to each State in which it maintains facilities.

In the fiscal year ending 1987, HSN remitted over $17.2 million
in sales taxes to the nine States that I mentioned before that house
our facilities during the year.

HSN does not agree with the arguments of State tax administra-
tors who claim that their States are losing tax revenue because of
the growth of the electronic marketing industry. States levy sales
and use taxes on citizens to bring needed revenue to the State.
Based on past tax collections, the State adjusts its sales tax to meet
the fiscal needs of the State. If the State never receives sales taxes
nor delivered services requiring State expenditures, how can tax
administrators calculate a loss of revenue to their States? Sales
taxes are collected in order to maintain local and State services,
such as police and fire protection, upkeep of State roads and facili-
ties
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We disagree with the concept that States could mandate the col-
lection of use taxes on products which never required State serv-
ices while maintained by HSN. Furthermore, out of State vendors
would be deprived of the right of representation and would not
have a voice in the State legislative process which crafts collection
and remittance of procedures for sales taxes.

Another argument made by States is that the uniform collection
of State sales taxes by both in-State and out-of-State vendors would
create a level playing field in the industry. To the contrary, we at
HSN believe that the result of S. 639 and S. 1099 is that an unfair
burden would be placed on the out-of-State vendor, as well as his
customers.

State laws vary with regard to what items are subject to sales
and use taxes. For example, some States tax clothing while others
do not. Some States tax handling charges, but there are also excep-
tions. Even with one of the most sophisticated computer systems in
the industry, HSN anticipates that the task of programming and
monitoring 41 additional State tax laws will be a nightmare.

Additionally, customers will continue to pay differing sales tax
rates to in-State and out-of-State vendors. At any given time, the
local tax could vary substantially from the tax being charged by
the out-of-State vendor. Therefore, the level playing field can never
be accomplished; and while out-of-State vendors incur the excessive
costs of implementing Federal legislation, in-State vendors contin-
ue to collect sales taxes, unburdened at the cash register.

We feel strongly that, rather than having a competitive advan-
tage or disadvantage with in-State vendors, HSN is an innovator in
the marketing of products. As stated earlier, HSN provides both
entertainment and the opportunity to purchase merchandise. Prod-
ucts are displayed one at a time, based on availability; and viewers
are invited to call in to the show and ask questions or make com-
ments about the merchandise. HSN does not provide viewers with
a “TV guide”’ of what items will be available on any given day or
time.

The average HSN viewer is 45 years of age, a professional with
an average income of $38,000 a year, and a healthy majority—72
percent—of HSN viewers are women. Simply put, our HSN viewers
are not sitting at home avoiding the retail stores with their sales
taxes, hoping that the item that they need or want will appear
next on the television screen.

Senator Baucus. I will have to ask you to summarize your testi-
mony, Mr. Connelly. Wrap it up, please.

Mr. ConNELLY. Sure. In essence, what we are trying to say is
that the person looking at our program will probably go to the
retail store to touch and feel something similar to it. In addition,
they will probably purchase another item before they leave the
retail store.

We would urge the retail vendors to look at the large discount
chains before they look at TV because they are not going to go
shop and come back and watch TV for three or four days before an
item comes on the air. Thank you.

Senator Baucus. Thank you. Mr. End, you appropriately have
the last word. [Laughter.}



47

STATEMENT OF WILLIAM T. END, EXECUTIVE VICE PRESIDENT
AND SENIOR VICE PRESIDENT OF MARKETING, L.L. BEAN, INC,,
SOUTH FREEPORT, ME

Mr. END. Thank you very much. Good morning. My name is Wil-
liam T. End, and I am the Executive Vice President of the mail
order firm in Maine, L.L. Bean, Inc. Both the company and I appre-
ciate the opportunity to provide testimony regarding S. 639 and S.
1099, both of which are before the subcommittee this morning.

L.L. Bean is a mail order retailer of outdoor equipment, clothing,
and sporting goods. L.L. Bean is celebrating its 75th year of exist-
ence this year and was founded in 1912 by an avid hunter and out-
doorsman, Leon Leonwood Bean. Mr. Bean's descendants continue
to own the controlling interest of the company. Today, L.L. Bean
distributes more than 75 million catalogs annually to customers in
all the 50 States and in many foreign countries.

We have sales in excess of $300 million a year, and we employ
over 2,200 individuals. L.L. Bean has only one retail store which
has always been located in Freeport, Maine. All of our manufactur-
ing, distribution, and other facilities are located within the State of
Maine. Although Freeport, Maine may be remote from many of the
major consumer markets in the U.S., this country’s postal system,
telecommunications network, and transportation facilities allowed
us to reach a national market for our products.

The purpose of my testimony this morning is to provide this sub-
committee with a direct marketer’s ground level view of the bur-
dens and inequities which the proposed legislation presents. The
proposed legislation places a relatively heavy burden on mail order
retailers who, in turn, receive none of the benefits resulting from
the collection of sales tax.

For a point of sale retailer, collection of sales tax is a relatively
easy matter. The tax is simply added to the sale price of the prod-
uct being sold and collected at the register. Sales personnel need
consider the rules of only one State. Consequently, there is no con-
fusion over the applicable tax rates, which items are exempt from
the tax, or how the tax should be accounted for and remitted to the
State treasury. )

A mail order company, such as L.L. Bean, however, would incur
substantial additional costs in complying with the tax laws of 46
separate jurisdictions. First, a mail order retailer, such as L.L.
Bean, would have to advise its customers of the tax rates and ex-
emptions for each of 46 taxing jurisdictions. The only way L.L.
Bean has for providing this information is in its catalog. We would
have to include a complicated set of instructions setting {orth rates
and exemptions for the various States.

L.L. Bean has estimated that devoting the catalog space to ex-
plain the sales tax rates and exemptions for 46 taxing jurisdictions
would have a direct cost in 1987 of $950,000 to the company and an
opportunity cost of $9.5 million in lost sales. Furthermore, we
would be presenting our customers with complicated information.
The success of direct marketing depends heavily upon making the
transaction as simple as possible.

Once we make mail order complex and confusing for our custom-
ers, we discourage their doing business with us.
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Second, all State sales tax laws provide that, if a retailer respon-
sible for collecting the tax from its customers fails to do so, the re-
tailer itself is responsible for payment of the tax. The shopkeeper
simply collects the tax at the cash register; it is not faced with
post-sales collection problems. This would not be the case, however,
for L.L. Bean.

Last year, two million of our customers paid for their purchases
by personal check. Under the proposed legislation, if customers did
not include the sales tax with their payment, or if they improperly
computed the tax, L.L.. Bean would either have to refuse to deliver
the product ordered, pay the tax itself, or attempt to collect the tax
after we have shipped the goods. These post-sales collection efforts
would run into hundreds of thousands of dollars.

In many instances, the administrative costs of collecting the tax
would be greater than the tax itself.

Third, under the proposed legislation, a direct marketer would
have to contend with the use tax laws of 45 different States plus
the District of Columbia. L.L. Bean, for example, would be subject
to 46 possibly different tax rates, 46 separate sets of exemptions, 46
methods of remittance, 46 different timetables for remittance, 46
different auditing procedures, and 46 different audit visits.

L.L. Bean has no connection with California, other than the fact
that it sells merchandise to residents there. It has been provided no
services by California and realizes no benefit from the expenditure
of State revenue. S. 1099, however, would reguire us to become tax
collection agents for California as well as 45 other jurisdictions, al-
though we are not doing business there and neither receive nor
become eligible for the services which these governments customar-
ily provide to their in-State retailers.

These government services include police and fire protection,
maintenance of highways, job training programs for employees. We
do not take lightly the concerns of the many State tax administra-
tors for finding new sources of tax revenue. The problem with this
legislation, however, is that it imposes disproportionately heavy ad-
ministrative demands on mail order companies when compared to
the efforts required of in-State retailers. It should be remembered
that the State sales or use tax is imposed on the customer, not on
the out-of-State vendor. Nonetheless, the proposed legislation would
impose difficult and damaging burdens on mail order retailers. The
harm and expense to the industry should be carefully considered
before imposing this duty.

S. 1099 does not eliminate the confusion and disparities resulting
from 46 different tax jurisdictions. The equities in the legislation
might be different if the States were proposing a uniform sales tax
on all mail order sales, a uniform set of exemptions, a uniform and
centralized system of reporting, remittance, and audit procedures.

L.L. Bean has sought to comply with and has followed every ap-
plicable Federal and State regulation. L.L. Bean collects and remits
Maine’s sales tax. We are very much troubled by S. 1099 and S. 639
because they would place a heavy burden in costs on us to act as
an agent of distant States where we have no connection and realize
no benefits.

L.L. Bean is not the kind of company that frequently voices oppo-
sition to pending legislation. These bills, however, would have such
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a major impact on the way we do business that we felt it important
to make our concerns known today. Thank you for giving me the
opportunity to testify here this morning.

enator Baucus. Thank you, Mr. End.

Senator Baucus. The panel that preceded yours at some length
explained that they thought the nexus was—that is, what benefits
they saw that States provide to direct mail firms. I think it was the
council member from Denver particularly who mentioned that, as
a council member, she has got to worry about trash disposal of aii
the catalogs.

I think you, Mr. End, said that L.L. Bean sends out 75 million
catalogs, and that is just one firm. Frankly, Ms. Reynolds had some
impact on me because every Monday and Thursday evening I take
out the trash at our house; and I am astounded at the amount of
paper that I take out. A lot of it is newspapers—the Washington
Post, the New York Times, etcetera—but a lot of it is catalogs. I
am astounded at the amount of catalogs in that trash bag when I
take it out to the curb.

That is trash that has got to be carried away, and I am not the
oniy one who gets catalogs. I was just wondering, Mr. End, because
you said you got absolutely no benefits; and it seems to me that
States are providing some benefits. That is, trash dispcsal is one.
L.L. Bean doesn’t send trash trucks around the country to pick up
its catalogs.

Another benefit is the roads for carrying the trash away or for
delivering the product, for example. L.L. Bean doesn’t send con-
tractors out to build roads in the States to carry the products or to
carry the catalogs. It just seems to me that there are some benefits
that States do provide to direct mail order firms. I wonder if you
could comment on that?

Mr. END. Sure. First, I hope you are saving our catalog, but——
[Laughter.}

Senator Baucus. We get your catalog, too. [Laughter.]

Mr. Enp. Basically, I think it is a question of degree. I think the
trash is an example perhaps of one where there is some related
benefit. I think as it relates to roads, we do a substantial amount of
volume with UPS and USPS and other companies. They are all
paying taxes in those States where they are working. I think it is
also a question o degree when you take into account police, fire,
roads, schools, job training, and things of that nature where a re-
tailer, which L.L. Bean is one, does benefit substantially by being
in that State.

I think the question of degree is what we are talking about here,
and clearly, for the most part, L.L. Bean benefits very, very slight-
ly if at all from a State like California which we would be asked to
collect the sales tax.

Senator Baucus. Can any of you come up with any compromises
here? The fact of the matter is that there are good arguments on
both sides; and when that happens, the best solution generally is
some kind of resolution.

What kinds of resolutions do any of you have?

Mr. MaALoNEY. Mr. Chairman, I think that there is a question as
to who is paying the taxes. I think that Mr. End made the point
very succinctly when he said the consumer pays the taxes, and the
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consumer is the person who resides in the area that provides the
services. The major problem is the difficulty in collecting the taxes.

Now, I have the L.L. Bean catalog, and I am going to continue
to order from them because I like their products. They are unique.
There are other people who do not sell unique products, but they
merchandise uniquely, as was stated. And I would hope that per-
haps there could be some way where the States might participate
and come back to the individuals, as to many States nowadays, and
allow them some portion of what they collect as a compensation for
their collection.

Now, frankly, in my State it doesn’t cover nearly my cost, but it
is something there. And if all States that wanted to participate in
this, if there was a regulation that was set that they would com-
pensate back some small amount.

And then, if in fact—as these gentlemen have pointed out that
they don’t think the tax is a real factor—I think it is; but if it is
not, then we will all again be playing closer to that level playing
field. So, there may be some way to work it out; but the bottom
line to me, Mr. Chairman, is that the person actually paying the
tax is the consumer, not the person who is doing the selﬁng. We
are simply the collectors.

Senator Baucus. Now, gentlemen, Mr. Maloney has made a
peace offering here. He has a suggestion from the State’s side.
Now, what offering do you have as direct sellers?

Mr. GLAazer. If I may, Senator? There has been discussion before
that in some cases, from some tax administrators, that they would
be willing to partially offset the cost. Some States point out that
they give back about a half percent of the tax collected; maybe
three quarters of a percent to the retailers who collect the tax.

I would submit, per my earlier example, that where I am forced
as the taxpayer to remit $2.00 on a transaction where the customer
didn't, I would find it less than generous that I might get a half
percent back or even one percent of my $2.00 or that I might have
the use of my own money for three months before I can submit it
to the particular State.

I don't find that much of a peace offering.

Senator Baucus. What peace offering do you have?

Mr. Grazer. I said in my written testimony that if it could be
done painlessly and at no greater cost than to a retailer, we
wouldn’t be here today. We don’t know how to accomplish this and
to be equitable to all parties concerned. If we could, it would be
much easier to go ahead and do it. - .

The number of exemptions within States is a problem. It has
been suggested, for example, that there be something akin to a na-
tional sales tax that the Federal Government collected and remit-
ted to the States based on some formula. How do you have a mail
order company collect a sales tax on wearing apparel when well
over a dozen States don’t tax wearing apparel? Is that a level play-
ing field where retailers would not have to collect the sales tax but
the State would? And so, the examples go.

It is an extremely complicated issue, but we are willing to sit
down, I think, and talk; but I don’t know that in our searching that
we have been able to come up with anything that would be work-
able. For example, it would sound preposterous if I were to suggest
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to you, in the name of a level playing field, that a retailer be pro-
hibited from collecting the sales tax and, after the transaction is
completed, he bill the customer for the $2.00, that he collect the
tax, and that he then remit it to his own State. Isn't that a level
playing field? It is absurd, but wouldn't that be level? Why should
he have the privilege of collecting it at the time of the transaction
and when he is face to face?

If it is so easy to collect something through the mail in small
dollar amounts, then I don’t know why we don’t leve! the playing
field and have retailers play by the same rules.

Senator Bavcus. Mr. End?

Mr. Enp. Mr. Baucus, I have three suggestions. The first one
would be an effort on behalf of the States to attempt to collect the
tax themselves through the State income tax form. There was a
comment made earlier that one line was put on the Utah tax form,
and theyv collected $100,000. I believe this is a more complex issue
than that.

I believe it would take a full page on the State income tax form;
but if you could estimate the armount of mail order buying by vari-
ous income brackets for a light, medium, and heavy mail order
shopper, and ask for voluntary compliance—which is the way the
income tax system works—I believe they would at least have a
chance of collecting a significant portion of what is reported to be
$1.5 billion worth of tax revenue. I believe it is their responsibility
to a much greater degree than it is a mail order company’s respon-
sibility to collect that use tax; and that is one vehicle they could
approach.

The second suggestion would be that there be a nation-wide uni-
form tax so that the collection process would not be as burdensome
as we have talked about., The testimony you have before you from
the Touche-Ross company estimated that 15 cents of every dollar
collected by a mail order company would be spent in administra-
tion costs to collect that. A uniform tax would dramatically reduce
that. It would certainly make our concerns about the legislation
less strong.

Also, a uniform tax rate on mail order customers, uniform ex-
emptions, uniform reporting and audit procedures would certainly
make life much easier for all of us.

Lastly, I think an important point is that the tax is not on us. If
we make a good faith effort and spend a full page in the catalog, or
two pages, to explain the sales tax collection process and the cus-
tomer does not, in fact, chonse to pay it, we should not be held
liable for that. That good faith effort, I believe, is what is required
here; and just to give you an example: A $500 million company
with a five percent sales tax would collect $25 million in tax. If
only four percent of the people chose not to pay, that is $1 million
coming right off the bottom line of that company—a very, very sub-
stantial figure.

The numbers we have talked about this morning of $950,000 in
catalog costs, those are real costs for paper, printing, and postage.
Having to remit and pay sales tax where someone else has chosen
not to pay could be a very substantial number.

The cost to develop the data processing systems to operate this
would be very substantial, and the cost to go out and try to collect
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a $2.00 sales tax on a $50.00 item—the cost of going after that—
would be substantially greater than the tax raised. So, there are a
number of suggestions that I believe would help make this legisla-
tion less negative, at least for L. L. Bean. Thank you. -

Senator Baucus. Thank you. One other final question from me. I
forgot whose testimony it was, but when I was going over it this
morning, someone suggested there already is computer software
available to meet this problem. There is some outfit named Vertex
or something like that. Have any of you looked into the availability
of potential software for this? Mr. Glazer?

Mr. Grazer. I am unaware of any existing software, and I would
suggest, based on previous purchases of computer software, that no
reputable company would provide me with a “hold harmless,” sug-
gesting that if their software failed and I incurred the liability for
taxes that they would step in and take my place. I don't know that
it exists, and it would have to be capable of working with a number
of computer software programs that thousands of catalog compa-
nies and other direct marketers employ at this time.

I would bhe skeptical that it exists at this time. Additionally, I
might point out that in the area of women's wearing apparel or
any wearing apparel, returns are a significant part of sales; and
the tracking of small dollar amounts on the outgoing shipping of
the product and then keeping track of whether or not that product
or some portion of that product was returned, and did the customer
initially pay the sales tax, or did I—as Bedford Fair Industries—
assume the tax burden, we might find ourselves in a situation
where a customer who didn’t pay the sales tax and we remitted it,
we would nonetheless be refunding the full purchase price of the
garment plus the sales tax, which the customer did not remit in
the first place.

I think that my colleague, Mr. Levering, who represents the
Direct Marketing Association, has a viewpoint on the computer
software issue.

Mr. LeveriNG. If I might, Mr. Chairman? As you might expect,
sellers of such computer software come to DMA because they are
hoping to find a market for their wares; and in fact, there is a
small market for them right now. However, I can say, after talking
to the presidents of these companies, that they do not have the
kind of computer software that would help with this Federal legis-
lation. What they do have is——

Senator Baucus. It is not law. I would assume they wouldn’t
have it; it is not law.

Mr. LeveriNg. That is true, although they might have it,
anyway. Let me explain. What they have is a breakdown by coun-
ties and zip code districts so that you can get the local taxes. The
problem we heard earlier with regard to the county taxes, if you
were selling, let's say, just gold coins or something like that, then
you could rent their software or you could buy their software for a
hefty price. You would not have to program a lot of the separate
items; you would just have one item, and you could fairly easily
then calculate by where you are sending the product what the tax
is, even down to the county level. So, it is a very valuable program
for people who need to collect the county taxes.
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With regard to the State taxes, of course, that problem doesn’t
really exist with regard to at least S. 1099. The real problem for
direct marketers is the nonpayment and also the exemptions. And
there is no program for the exemptions right now, plus even if you
had a program—and as you said, there might be one developed in
the future—you would have to separately itemize and program
each of your maybe 100 to 120 items in your catalog for each State

.so that the State would know whether this was an apparel item or
a luxury item, or if it is sold for children or if it is sold for sports-
wear, back and forth for each State as the distinctions go.

Senator Baucus. Thank you very much, Mr. Levering. Senator
Mitchell?

Senztor MiTcHELL. Mr. Chairman, I just have one question, pur-
suing the line of inquiry that I engaged in with the previous panel
on the question of the extent to which this price differential caused
by the applicability of the sales tax is the decisive factor in con-
sumer purchases.

Do any of you in the business have any evidence that the per
capita volume of sales is higher in States without sales tax as op-
posed to those that do have the sales tax, or that among the major-
ity of States that do have a sales tax that the amount of the tax
influences purchases? Mr. End?

Mr. Exn. Senator Mitchell, we have no information on that, but I
think it is extremely important to remember that, in most mail
order operations, you are charged postage and handling; and that
generally is in excess of five percent on en order, which puts you
on equal footing with the person on the sales tax. My personal
opinion as a marketer is that the sales tax issue is not a significant
issue at all in the purchasing for mail order companies. There are
far more imortant things; there is the question of uniqueness of
product, ease of shopping at home, convenience of shopping at
home, good customer service, the hassle of retail shopping and
going into a center city and finding a parking spot, going into a
store, facing sales clerks who oftentimes do not know as much
about the product as is presented in the catalog.

I think there is far greater competition on those types of issues
than there is on purely price. In the retail area, you have discount
stores. You have high-priced departmenti stores. And I think all of
them can be successful if they do what they do very well. And I
think a difference like the sales tax issue is not a significant factor
in this type of buying, in my opinion. Thank you.

Senator MitCcHELL. Mr. Glazer? -

Mr. GrazER. Recently, the Direct Marketing Association conduct-
ed six hours of focus groups with consumers in effect to try and un-
derstand why consumers buy through the mail or via the telephone
and so on. In my recollection, I don’t believe in those group ses-
sions thai there was one mention of sales tax or the need not to
pay sales tax as a reason for buying through the mail. It was not
an in-depth statistical study, but if it was on the top of their mind,
I think in six hours we would have heard about it.

Senator MitcHELL. Thank you very much, gentlemen. Thank you,
Mr. Chairman.

Senator Baucus. I have no further questions. Thank you all very
much. The hearing is adjourned.

[Whereupon, at 11:55 a.m., the hearing was adjourned.]
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STATEMENT OF THE HONCRABLE JOHN C. STENNIS
ON
S. 1099, THE EQUITY IN INTERSTATE COMPETITION ACT OF 1987

Mr. Chairman, I thank you and the committee for the fine
job they have done in organizing and holding these hearings on
S. 1099, I feel that this bill will be an important and useful
piece of legislation for all state governments,

S. 1099 would restore to the states the ability to collect
sa}ps tax from interstate transactions. This is a power the
states had until the 1967 Bellas Hess case. At that time the
Supreme Court struck down an Illinois law which collected a sales
tax from cut-of-state vendors who sold their products through the
mail,

This decision has resulted in a significant loss of revenue
for the states. The poorer states, such as my own, have suffered

the greatest loss. It has been estimated that the inability to
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tax mail order sales costs the state of Mississippi $50 million
annually. This is money that we can not afford to lose. If
theLurrent trends continue, interstate sales will soon make up
20-25 percent of all retail sales and revenue losses will be even
greater than they are now.

I recognize that constitutional issues have been raised
against an interstate sales tax. I am confident that the final
version of this bill will resolve these problems in a way that is
fair to everyone involved. I am also sure that ways can te found
which“will enable the tax to be collected quickly, efficiently,
and fairly for all parties concerned.

I thank the Chairman and the committee for the chance to
express my views on this matter. I know that they will give this
important piece of legislation the attention that it deserves,

and I ask for its favorable consideration.
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STATEMENT OF
DENNIS E. ROSS
TAX LEGISLATIVE COUNSEL
DEPARTMENT OF THE TREASURY

Mr. Chairman and Members of the Subcommittee:

I am pleased to have this opportunity to present the views
of the Treasury Department on S. 639 and S. 1099, each of which
is intended to expand the power of State and local governments to
require out-of-state retailers to collect sales and use taxes on
interstate sales. These bills would reverse a 1967 Supreme Court
decision, National Bellas Hess, which held that the Commerce
Clause of the Constitution prevents a State from requiring tax
collection by a retailer whose only connection with the State is
to advertise and deliver its products by mail or common carrier
in the State.

S. 639 and S. 1099 are similar to H.R. 1242, which was
introduced in the House of Representatives earlier this year, and
which is also designed to expand the power cf the States to
collect sales taxes on interstate sales. When the Treasury
Department testified on H.R. 1242 before the House Ways and Means
Subcommittee on Select Revenue Measures in May of this year, we
expressed strong opposition to a provision contained in that bill
that would involve the Internal Revenue Service in the
enforcement of State sales taxes through Federal information
reporting of interstate sales. We are pleased to note that
neither S. 639 nor S. 1099 contains such a provision.

Background

State sales taxes are generally single rate ad valorem taxes
imposed on a broad range of personal property sold at retail
within the State. Many States provide exemptions for certain
types of property, including, for example, food, clothing,
household fuel, medical supplies, automobiles, and industrial
machinery. 1In some States, the general sales tax also applies to
the provision of services, although there is considerable

variation as to the types of services covered. Forty-five States
and the District of Columbia levy sales taxes, with rates ranging
from 3 percent to 7-1/2 percent. In addition, sales taxes are

imposed by over 6,000 local governments.

The sales tax is the second most important source of State
revenues, exceeded only by the combined corporate and personal
income tax. In 1986, for example, revenues from sales taxes
were nearly $75 billion, and represented over 30 percent of all
State tax revenues, with the percentage in individual States
ranging from 20 percent to 60 percent. See U.S. Department of
Commerce, Bureau of the Census, State Government Tax Collections
in 1986 (1987).

In addition to differences in the tax rate and tax base, the
legal form of sales taxes varies among the different States. In
most States, the sales tax is imposed directly on each retail
sale, the base of the tax is the selling price of the taxable
item, and vendors are legally liable for collecting the tax. 1In
other States, the legal form of the sales tax is an occupation or
privilege tax imposed on retail vendors, the base of which is
measured by the gross receipts of the vendor. Whether the sales
tax has the legal form of a retail sales tax or a privilege tax,
the tax is generally passed on to the consumer and separately
stated as part of the purchase price. 1In fact, many States
require that the sales tax be separately stated.l/ With
enactment of the Tax Reform Act of 1986, effective for 1987, the
itemized deduction for State and local sales taxes for Federal
income tax purposes has been repealed.
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States that impose sales taxes generally also impose
so-called compensating use taxes on the storage, use or .
consumption of tangible personal property that would be subject
to the State sales tax but for the fact that the property was
purchased outside the taxing State. In some States, the use tax
is limited to property "purchased for use" within the State and
does not apply to property initially used outside the taxing
State and subsequently brought into the taxing State. In other
States, the use tax may be imposed on used property brought into
the taxing State, althcugh the tax base is then usually reduced
to the depreciated value of the property. Many States do not
apply the use tax to property (whether or not previously used)
which is brought into the taxing State after a prescribed period
of time after purchase, such as ninety days or six months. With
certain exceptions, a credit against the use tax is available in
the event that sales tax was paid on the property in another
State. As with sales taxes, the itemized deduction for
compensating use taxes is no longer allowable for Federal income
tax purposes, effective for 1987.

Generally, the State in which a vendor conducts its business
operations does not impose its sales tax on property delivered
outside the State to residents of another State. Such property
would be subject to the sales or use tax imposed by the State in
which the consumer resides, with the out-of-state vendor usually
required to register, collect and remit the tax on sales to
residents of the taxing State. 1If no out-of-state vendor has
collected the sales or use tax of the taxing State, the consumer
who brings the taxable property into the taxing State is liabhle
for payment of the use tax. As a practical matter, however,
States are generally unable %o collect use taxes from individual
consumers.

State taxation of interstate commercial transactions and
nonresident persons is subject to Federal constituticnal
limitations. Specifically, under judicial decisions based on the
Commerce Clause or, alternatively, on the Due Process Clause of
the Fourteenth Amendment, State taxation that falls cn interstate
commerce or nonresident persons violates the Constitution if the
object of taxation does not benefit from State governmental
activities. Thus, out-of-state vendors may be required to
register, collect and remit another State’'s sales or use tax,
with respect to sales to residents of the taxing State, only if
the out-of-state vendors have sufficient business contacts, or
nexus, with the taxing State.

It is well-settled that vendors who maintain a place of
business within a taxing State may be required to collect the
taxing State’s sales or use tax with respect to mail-order sales
to residents of the taxing State, even if such sales have no
connection with a vender’s place of business in the taxing State.
See National Geographic Sbdciety v. Board of Equalization, 430
U.s. 551 (1377); Nelson v. Sears, Roebuck & Co., 312 U.S. 359
(1941); and Nelson v. Montgomery Ward and Co., 312 U.S. 373
{1941). Moreover, even if an out-of-state vendor has no regular
place of business in a taxing State, States may constitutionally
require collection of their sales or use taxes if the vendor
solicits sales through agents or independent contractors located
in the taxing State who are paid on a commission basis. Scripto,
Inc.v. Carson, 362 U.S. 207 (1960). -

In the leading case of National Bellas Hess, Inc. v.
Department of Revenue of the State of Tllinols, 386 U.S. 753
(1967), however, the Supreme Court ruled unconstitutional a
State’s imposition of & duty of use tax collection upon an
out-of-state mail order retailer who advertised in the taxing
State only through mailed catalogues and circulars and delivered
ordered products in the taxing State by common carrier. The
Supreme Court held that the retailer’s limited business contacts
were an insufficient nexus with the taxing State and, therefore,
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that imposition on the out-of-state retailer of the requirement
to collect the State use tax was an unreasonable burden on
interstate commerce in violation of the Commerce Clause.

Under current law, States that impose sales and use taxes
have an understandable concern that there is no effective
mechanism for collecting such taxes on the purchase of goods from
an out-of-state vendor. As noted earlier, States cannot legally
require the out-of-state vendors to collect the tax, and
enforcement against individual consumers is impractical, except
where there is independent verification of consumption of
out-of-state purchases {(e.g., State registration of automobiles
or other assets). Some estimates of the lost sales and use taxes
on interstate mail order sales are in the range of $1.5 billion
per year. This revenue loss could be expected to grow as mail
order sales increase as a percentage of total retail sales. See
Congressional Quarterly at 2571-72 (Dec. 7, 1985). Beyond the
1ssue of lost revenue, State officials are concerned that current
law places retailers who must collect State taxes at a
disadvantage compared to their competitors who are not required
to do so.

S. 639 and S. 1099

Based on Congress' authority under the Commerce Clause to
regulate interstate commecrce, both S. 639 and S. 1099 are
designed to expand the power of the States to impose sales or use
tax collection obligations on out-of-state retailers. S. 1099
provides that a State shall have the power to require a person to
collect a State sales tax imposed with respect to the sale of
tangible personal property if the destination of sale -- whether
delivered to the purchaser by common carrier, mail or any other
means -- is in the State, and certain other conditions are met.
First, the seller must engage in "regular or systematic
soliciting of sales in" the State. Second, the seller must
have annual gross receipts from the sale of such tangible
personal property that exceed $12.5 million per year
nationwide, or, alternatively, exceed $500,000 per year in the
taxing State. For this purpose annual gross receipts are
determined using the one-year period ending on the September 30th
preceding the calendar year in which the sale subject to the tax
occurs. The bill defines soliciting of sales as making known
that a kind of tangible personal property is for sale.

S. 1099 would apply to sales taxes imposed by a local
government only if all local jurisdictions of that type in the
State impose and collect a sales tax with respect to the sale of
that kind of tangible personal ptoperty, and do so at the same
rate. In order for S. 1099 to apply., the local sales tax must be
collected and administered by the State government, and the State
may not require sellers to account for tax receipts on the basis
of the geographical location of the sale. Finally, S. 1099
provides that a State may require filing of returns and payment
of tax under the authority of the bill no more often than
quarterly. Apart from these restrictions, S. 1099 provides that
any person required to collect a State’s sales tax is to be
subject to all of the State’s laws relating to the sales tax.

S. 639 provides that any State, or any political subdivision
therecf, shall have the power to impose a sales or use tax on (1)
any interstate sale of tangible personal property by a person
located outside such State or political subdivision, or (2) the
use of tangible personal property in such State or political
subdivision acquired through any interstate sale by a resident of
such state or political subdivision from such a person.2/ The
bill defines interstate sale as a sale in which tangible personal
property is shipped or delivered by common carrier cor the U.S.
Postal Service to a purchaser in a State from a point outside
such State.
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Discussion

Although s. 639 and S. 1099 are each designed to authorize
States to require collection of sales and use taxes on interstate
sales, the bills have several important differences. First, S.
639 would not require that there be any minimum contacts or nexus
between an out-of-state retailer and a State other than the
making of a sale into the State. In contrast, S. 1099 would give
States the power to require a seller to collect sales tax on a
sale of tangible personal property intc the State only if the
seller engages in "regular or systematic soliciting” of sales in
the state.

It should be noted that H.R, 1242 would require an
cut-of-state retailer to have a more substantial nexus with the
taxing State than either S. 1099 or S§. 639. 1In fact, it is not
clear whether the nexus required by H.R. 1242 is less than the
nexus required by the National Bellas Hess case. 1In other words,
it is possible that H.R. 1247 would merely authorize the States
to do.what they are already able to do under current law. The
same is not true of either 5. 1099 or S. €39.

A second difference between these two bills is that S. 1099
would not apply to small retailers; 1t wculd authorize a State to
require collection of its sales taxes only frem sellers whe have
annual gross receipts from the sale of tangible personal property
in the United States of at least $1..% million or, alternatively,
annual gross receipts of at least $500,000 from sales 1n that
State. 1In contrast, S. 639 provides no such threshold and would
apply to all out-of-state retailers, regardless cof size.

A third difference relates to local sales taxes. S. 1099
would allow a State to require collection of local sales taxes on
sales of a particular kind of property only if the tax is the
s5ame across the State and also is collected and administered by
the State. In contrast, S. 639 would authorize local
jurisdictions to impose local sales and use taxes on interstate
sales. Thus, under S. 639, an 1nterstate retailer may be
required to keep track of sales and use taxes for each different
local jurisdiction into which it sells. 1In addition, a retailer
may be required to face the reporting and audit requirements of a
number of different local jurisdictions, as well as different
States.

A fourth difference is that S. 1099 attempts to limit the
compliance burden on interstate retailers by limiting the number
and frequency of tax returns that may be required by a State.

S. 639 does not provide any such limits.

We are pleased to note that, in contrast to H.R. 1242,
neither S. 639 nor S. 1099 would involve the Internal Revenue
Service in the enforcement of State sales taxes through Federal
information reporting. Treasury strongly opposes this aspect of
of H.R. 1242. .

As between S. 639 and §. 1099, the Treasury Department
prefers the approach taken in S. 1099. We believe S. 639 would
impose unreasonable compliance burdens on out-of-State vendors hy
failing to exempt small retailers and by failing to limit
liability with respect tc local as opposed to State sales taxes.

Although the Treasury Department dces not view S. 639 or S.
1099 as raising significant Federal tax policy issues, I would
like to express a general concern regarding the bills. It is not
clear that either of these bills would resolve fully the
constitutional issues that prevent States from requiring
out-of-state vendors to collect sales and use taxes. As
explained earlier, two different constitutional provisions limit
the States’ authority with respect to out-of-state vendors:
the Commerce Clause and the Due Process Clause of the Fourteenth

Amendment. Although each of these limitations on State authority
focuses on the same issue -- the taxing State’s nexus with the
out-of-state vendor -- they are independent legal barriers.

Although S. 639 and S. 1099 would likely clarify the scope of
Commerce Clause limitations on States’ authority-with respect to
out-of-state vendors, we are concerned that neither bill would
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resolve the analogous issues arising under the Due Process
Clause. The Commerce Clause vests Congress with exclusive
authority to make laws respecting interstate trade, and thus
Congress may be able to prescribe Federal standards for the
requisite business nexus to support State imposition of sales and
use tax collection obligations. The Due Process Clause of the
Fourteenth Amendment, however, does not vest Congress with
similar authority to establish minimum standards of due process.
As a consequence, it is not clear that Federal legislation
prescribing minimum nexus requirements would affect the otherwise
applicable limitations of the Due Process Clause.3/

We do not express an opinion as to whether a challenge on due
process grounds to the expansion of State taxing power authorized
by S. 639 or S. 1099 would succeed, or as to the broader issue of
the constitutional limits of congressional power over State taxes
affecting interstate commerce. Legal arguments exist on both
sides of this issue. One commentator recently argued that the
Due Process Clause should not prevent Federal legislation of this
type, but acknowledged the uncertainty surrounding the issue.
Hartman, "Collection of the Use Tax on Qut-of-State Mail-Order
Sales,"” 39 Vand. L. Rev. 993, 1022-28 (1986). We only suggest
that enactment of either S. 639 or S. 1099 would not necessarily
settle the constitutional issues surrounding the reach of State
sales and use taxes.

Before closing, I want to point out a potential international
relations problem that may arise if either of these bills is
enacted. Foreign governments might regard efforts to require
foreign retailers to collect sales or use tax on shipments into a
State as an objectionable extraterritorial extension of U.S.
taxation (although a collection requirement could be imposed in a
manner consistent with our obligations under the General
Agreement on Tariffs and Trade).

This concludes my prepared remarks. I would be happy to
answer any questions,

l/ For purposes of the now-repealed deduction for itemized State

and local sales taxes under section 164 of the Internal
Revenue Code, both forms of sales taxes generally were
treated as imposed on the consumer, provided that the sales
tax was separately stated. See Section 164(b)(5) (repealed);
Treas. Reg. §1.164-5; Rev. Rul. 76-87, 1976-1 C.B. 49
(involving a New York State sales tax imposed on the consumer
and collected by the retailer); Rev. Rul. 77-465, 1977~-2 C.B.
61 (involving a separately stated Minnesota sales tax imposed
on the gross receipts of the retailer).

2/ S. 639, unlike s. 1099, refers only to a State’s power to
impose a sales or use tax, and not to its power to require
coEIection of such taxes. However, we believe that 5. 639
was intended to autheorize States to require collection of
these taxes. .

3/ Although the Supreme Court in National Bellas Hess did not
expressly base its holding on the Due Process Clause, the
Court’s analysis and discussion of authorities -indicated that
the Commerce Clause and the Due Process Clause contain
similar requirements of some minimum connection between the
State and the person, property or transaction the State seeks
to tax. National Bellas Hess, 386 U.S. at 756. The
independent significance of the Due Process Clause in this
area is also supported by prior Supreme Court decisions. See
Miller Bros. Co. v. Maryland, 344 U.S. 340 (1954) (decision
barring collection of State use tax from out-of-state
retailer based primarily on due process grounds). Thus,
out-of-state vendors might challenge on due process grounds
any expansion of State taxing authority beyond the limits
drawn in National Bellas Hess. .
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STATEMENT OF
THE HONORABLE GBORGE SINNER
GOVERNOR OF NORTH DAKOTA
and
@-GAIR
THE STATE WORKING GROUP ON THE QOLLECTION OF MAIL ORDER SALES TAXES

November 6, 1987

Mr. Chaimman and Members of the Subcommittee:

1 am Governor George Sinner and I appreciate the opportunity to appear
before you today to offer testimony conceming S. 639 and S. 1099, bills that
would correct the current problem of collecting mail order sales taxes. 1
represent not only the nation's Governors but the State Working Group on the
Collection of Mail Order Sales Taxes. A roster of the members is attached,
which includes the National Association of Tax Administrators, The Multi-State
Tax Commission, The National Association of State Budget Officers, The
National Association of State Auditors, Comptrollers, and Treasurers, and the
National Conference of State legislatures. The National Conference of State
Legislatures is separately represented today and is also an active member of

the working group.

First, I would like to commend the Subcommittee for focusing congressional
attention on this issue, which is very important to state government. The
states are obviously concemed about untaxed mail order sales because of the
adverse revenue impact, but the primary concern of the states is the extreme

unfaimess it brings to retail sellers on the main streets of our states.

Mr. Chaimman, five percent of gross sales is more dollars than most
companies make in profit. A five percent sales advantage is overwhelming to
the main street retailer. We must not allow this five percent competitive

interstate disadvantage to continue.

82-816 0 - 88 - 3
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All Business Enterprises: (1983)
(In Billions)

Retail Trade Total Al)l Businesses
Business Receipts $1,218.2 7,043.0
Net Income (profits) 23.4 246.1
(Percent)
1.9% 3.5%

Corporations Only: (1982)
(In Billions)
General Apparel and Total Retail
Merchandise Accessories

Business Receipts $741.5 36.8 741.5

Net Income 19.1 1.6 19.1
(Percent)

2.6% 4.3% 2. 6%

Second, I want to commend Senator Burdick and Senator Cochran for
introducing bipartisan legislation to correct this problem. Both bills
address the issue, and S. 1099 conforms to language the state groups have
developed for both House and Senate consideration. In summary, we support the
language in S. 1099, which would make advertising the basis of tax collection,
require each state to have a single tax rate, require no more than quarterly
remittance, and only apply to large fimms with $12.5 million or more in annual

sales. This provision alone exempts over 94% of all mail order fimms.

In a 1967 decision, National Bellas Hess v. Illinois Department of

Revenue, the U.S. Supreme Court ended the obligation of out-of-state direct
marketers and border sellers to collect sales {or '"use') taxes from buyers and

remit the revenue to the home state of the purchaser.

Most of the 46 states (including the District of Columbia) which impose a
sales tax on in-state purchases also employ a complimentary ''use" tax on
out-of -state purchases by their residents. In theory, the 1967 Supreme Court
decision did not end the obligation of consumers to remit to their home state
''use' taxes on out-of-state purchases; the decision simply ended the
requirement that out-of-state businesses collect the tax and remit it to the
purchaser's home state. Simply put, the Supreme Court said we can continue to
impose a sales or use tax on mail order sales made by out-cf-state companies,

but we cannot require the companies to collect and remit the tax. We must
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rely on consumers to voluntarily pay the tax to their home state revenue

department, a procedure that will not work for the collection of taxes.

The Federal Advisory Commission on Intergovernmental Retations (ACIR)
estimates that the’ states are losing a minimum of $2 billion in revenue each
year on untaxed mail order sales. In North Dakota, it is estimated that we
are losing almost $5 million in revenue each year -- you can imagine the
impact on larger states. The impact of this revenue loss is severe,
particularly in light of North Dakota's precarious fiscal condition. Attached

is a table that gives the estimated tax loss for each state.

Out -of -state businesses threaten the future of the sales tax, which is the
second most important state revenue source, accounting for one of every three
state tax dollars. Fourteen states rely on sales taxes for more than 40
percent of their revenues. Seven states depend on sales taxes for more than
half their revenues. Furthermore, states have been increasing their
dependence on sales taxes. From 1974 to 1984, the median state sales tax rose
from 3.8 percent to 4.4 percent. The increasing popularity of direct
marketers and border sellers is eroding the sales-tax base. ACIR estimates
tha.t 38 of the 46 sales-tax states lost at least $10 million each in sales-tax

revenues in 1986.

The revenue impact of the 1967 Supreme Court decision has been exacerbated

by the explosive growth in mail order sales. Congressional Quarterly recently

noted that ‘''consumers have gone on a mail order shopping spree, buying
everything from expensive home computers and telephone equipment to a vast
array of clothing, kitchen supplies, household tools and other items sold by
such companies as American Express, Sharper Image, Brookstone, and Lillian

Vernon."'

Direct marketers =-- whose solicitations methods include mail order
catalogs, telephone selling, direct-response commercials, advertising inserts,
computer shopping and other high tech methods -- run a $150 billion a year

business accounting for 14 percent of all retail sales. By 1990, direct
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marketers are expected to control at least 20 percent of retail sales,
according to the Direct Marketing Association. The law needs to be updated in

light of these basic and growing changes in the market place.

Changing technology will make mail order shopping more convenient than
ever, with personal computers and cable television providing direct links
between buyers and seilers. BusinessWeek, in a December, 1986, report on
"home shopping,”" predicted that "within three years, almost anyone with a
telephone and a television set will be able to shop at home.'' Home shopping
sales hit $450 million in 1986 and according to industry analyst Paul Kagan
Associates, sales could pass $2 billion in 1987. More than 50 million people
-- more than half of all homes with television -- will be able to tune in to a
home shopping program by late this year. The president of a company about to
launch a cable television shopping program said the company will provide

consumers With a ''sort of electronic mall" by combining the products of more

than 100 catalogs in one program.

In addition to cable televisions's home shopping programs and comsputer
shopping, major national retailers, such as Bloomingdale's, have established
mail order businesses by setting up a separate corporate identity designed to

permit interstate sales without the collection of the use tax.

The unfair advantage for out-of-state firms threatens the future of Main
Street America. Sales by out-of -state firms are rising [{aster than those of
traditional retailers -- at a conservative estimate of 9 percent a year.

Traditional retail sales are increasing at 5.7 percent a year:

Economists Ronald C. Fisher of Michigan State and John Mikesell of Indiana
University estimate that a 1 percent increase in a sales tax rate may reduce
local retail sales 6 percent, as consumers find ways to beat the tax. These
sales losses to Main Street merchants are gains for direct marketers and
border sellers. Thus, retailers and state tax administrators are caught in a
vicious cycle: declining in-state retail sales force sales tax rates up to

make up for reduced revenue. Higher sales tax rates chase more custosers to
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out -of -state firms, who have a price advantage equal to the tax rate of the
customer's home state. ACIR concludes that the 'virtual tax immunity" of
out-of -state firms sends customers to direct marketers and border sellers.

The tax-free appeal of mail-order merchandise may increase with the recent
enactment of the tax overhaul measure. Since the new 1law ends the
deductibility of state sales tax on federal income tax returns, more consumers
-- to avoid paying a levy they can no longer deduct -- will be lured to the

sail-onder business. -

In North Dakota we have 26,000 retailers, all of whom collect the 5.5
percent state sales tax. The untaxed sales transactions of their out-of -state
competitors creates an unfair price advantage equal to the 5 percent tax rate
of North Dakota whenever purchases are mailed or delivered into the State.
Art Wheeler, president of the North Dakota Retail Association, said "If direct
marketers continue to replace the American storefront, our nation's
unemployment levels will know no bounds, for there may not be Main Street
employers to provide jobs and livable incomes to wage eamners, our neighbors
and friends."

The North Dakota 49th Legislative Asseably adopted a formal request of
Congress to adopt legislation which would allow states to require out-of-state
companies to collect and remit sales tax on all transactions. I am here today
on behalf not only of the NGA, but also on behalf of North Dakota and
nationwide Main Street retailers who may not survive the competitive tax
advantage enjoyed by mail order companies.

Mr. Chairman, attached to my testimonmy is a copy of current NGA policy, a
roster of the State Working Group, a table on state revenue losses, and a list
of the 71 cosponsors of similar legislation in the House.

We 1ook forward to working with the Committee to pass a bill which will
restore the integrity of state sales taxes and eliminate the competitive
advantage out-of-state business enjoy over our Main Street retailers. We
commend the Subcommittee for this hearing and urge you to press forward toward

reasoned and effective legislation.
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OUT-OF-STATE SALES TAX COLLECTIONS

The National

. Apply to only large fims with national or single state sales of
tangible personal property in excess of reasonable de minimus levels

Governors'

Association
legislation that would permit the states to require large out-of-state mail
order firms to collect state sales and use taxes.
conform to the following principles:

nationally and in each state.

. Apply to fims engaged in regular, systematic solicitatjon of sales

in a state.

° Be imposed only when the state has established a uniform rate for
the state, including any minimum, statewide, local sales tax rates.

. Include reasonable return and remittance requirements of not more

than quarterly.

supports corrective

. Apply the tax to the sale or use of tangible personal property.

The Governors call upon Congress to exercise
interstate commerce to grant the states authority to collect their own tax
owed on these interstate mail
faimess to competition between community and out-of-state mail transactions

transactions.

and provide a means for the states to collect already-owed taxes.

STATE WORKING GROUP ON THE QOLLECTION OF INTERSTATE SALES TAXES

National Governors' Association

Co-Chaiman

The Honorable George Sinner
Governor of North Dakota
State Capitol

Bismarck, North Dakota 58505
701/224-2200

Co-Chaiman

The Honorable James R. Thompson
Governor of Illinois

State Capitol

Springfield Illinois 62706
217/782-6830

National Conference of State Legislatures

Representative Karen McCarthy
State Capitol

Jefferson City, Missouri 65101
314/751-2151

Senator Dawn Clark Netsch
Room 121A

State House

Springfield, Illinois 62706
217/782-7260

Senator David Nething

State Capitol

Bismarck, North Dakota 58505
701/224-2916

Senator Grant Jones

P.0.-Box 12068, Capitol Station
State Capitol

Austin, Texas 78711
512/463-0124

Representative John Bragg
Deputy Speaker

33 Legislative Plaza
Nashville, Tennessee 37219
615/741-3818

Senator Ross Doyen
State House, Room 502-S
Topeka, Kansas 66612
913/296-7358

Federation of Tax Administrators

Mr. John R, Baldwin, Director
Division of Taxation

New Jersey Department of the Treasury

S0 Barrack Street
Trenton, New Jersey 08646
609/292-5185

Mr. Bob Bullock

Comptrotler of the Public Accounts

LBJ State Office Building
111 East 17th Street
Austin, Texas 78774
S12/463-4000

federal

The legislation should

its powers to regulate

Such action would restore
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Mr. Wade Anderson Mr. Leon Rothenberg

Associate Deputy Comptroller Executive Director

Legal Serwvices Federation of Tax Administrators
Office of the Comptroller 444 North Capitol Street

P.0. Box 13528 Suite 334

Austin, Texas 78711 Washington, D.C. 20001
512/463-4004 202/624-5890

Multi-State Tax Commission

Mr. Tom Triplett Ms. Heidi Heitkamp
Commissioner of Revenue Tax Commissioner

Department of Revenue State of North Dakota
Centennial Office Building State Capitol

St. Paul, Minnesota 55145 Bismarck, North Dakota 58505
612/296-3401 701/224-2770

Mr. James C. Rosapepe Ms. Janet Gregor

Rosapepe, Powers §& Spanos, Inc. Rosapepe, Powers & Spanos, Inc.
1400 Eye Street, N.W. 1400 Eye Street, N.W.

Suite 1150 Suite 1150

Washington, D.C. 20005 Washington, D.C. 20005
202/842-1880 202/842-1880

National Association of State Auditors, Comptrollers, and Treasurers

Ms. Joan Finney Mr. Louis L Goldstein
State Treasurer Comptroller
700 Harrison P.0. Box 466
Topeka, Kansas 66601 Annapolis, Maryland 21404
913/296-3172 301/269-3801
Ms. Margaret Kelly Mr. Relmond Van Daniker
State Auditor Executive Director
P.0. Box 869 National Association of State
Jetferson City, Missouri 65102 Auditors, Comptrollers, and
314/751-4824 Treasurers

2401 Regency Road

Suite 202

Lexington, Kentucky 40503
606/276-1147

National Association of State Budget Officers

Mr. H. Louis Stettler, III Mr. Gerald H. Miller
Secretary Executive Director
Department of Budget and Fiscal Planning National Association of
Treasury Building State Budget Officers
Room 442 400 North Capitol Street
Annapolis, Maryland 21401 Suite 295

301/269-2114 Washington, D.C. 20001

202/624-5382

Ms. Susanne Morgan

Department of Finance

Room 1145

State Capitol

Sacramento, California 95814
916/322-2263

Staff Coordinator: James L. Martin, 202/624-5315
11/4/87
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Tadie 2

Estimated Revenue Potential from Mall Order Sales Unadjusted for

Nexus and De Minimis Provisions, 1985-88

: 1985 1088 1968

Est. Est. Est.

Alabama $23,840 $25,260 $29,620

Arizona 27,580 30,850 36,190

Arkansas 12,960 13,730 16,110

Californls (L) 285,340 318,030 373,020

Colorado ~ 18,240 19,410 22,770

Coanecticut 43,390 51,890 60,860

Washiagton, DC 8,820 9,280 10,890

Florida 90,480 97,310 114,140

Georgia 30,980 34,250 40,170

Hawali 8,110 8,700 10,200

1daho 7.450 8,040 9,430

Illinois 98,430 103,760 121,690

Indiana 44,120 46,270 54,290

Iowa 18,650 18,840 22,100

Kansas 13,760 18,580 21,800

Kentucky 27,470 28,830 33,820

Louisiana 25,930 26,170 30,690

Maine 7,870 8,660 10,160

Maryland 44,510 48,110 56,430

Massachusetts 51,760 $5,730 65,360

Michigan 57.590 60,300 70,730

Minnesota 39,240 40,590 47,610

Mississippl 18,590 19,920 23,360

Missourf 36,420 39,140 45,910

Nebraska 8,770 9.840 11,540

Nevada 9,830 10,910 12,800

New Jersey 83,300 91,340 107,130

New Mexico 7.820 10,280 12,050

New York 137,590 152,020 178,300

North Carolina (L) 37,390 40,330 47,300

North Dakota 5,780 5.170 6,076

Ohio 82,740 86,190 101,100

Oklahoma 16,790 18,420 21,600

Pennsylvania 103,530 108,950 127,790

- Rhode Island 8,850 9,410 11,040

South Carolina 23,610 25,250 29,620

South Dakota 4,140 5,210 6,110

Tennessee 38,260 41,830 49,070

Texas 116,300 154,310 180,990

Utah (L) 12,230 13,840 16,230

Vermont 3,260 3,580 4,200

Virginla (L) 39,280 47,790 56,060

Washington (L) 53,770 58,470 68,580

West Virginia 13,660 13,810 16,200

Wisconsin 36,430 38,180 44,780

Wyoming 2,410 2,380 2,790

United States 1,892,270 2,079,170 2,438,640

Increase 85/86 = B6/88 =

9.9% 17.3%

(L)—Local sales tax levied at minimum uniform rate throughout state is

included.
LIST OF COSPONSORS TO BOTH BELLAS HESS BILLS
IR ALPHABETICAL ORDER - 10/19/87
MEXNBER PARTY STATE COXRITTEE HR 1242 HR 1891
Gary L. Ackermsan D Nev York ~=- Cc --
Nichael A. Andrevs D Texas e C c
Richard X. Armey R Texas -—- - c
Chester G. Atkins D MNassachusetts .- c -

Douglas K. Bereuter R Nebraska = [+ [+



Shervood L. Soehlert
Robert A. Borski
Barbara Boxer

Jack Brooks

Joha Bryant

Jack Buechner
Albert G. Bustamante
Benjamin L. Cardin
Jim Chapman

Ronald D. Coleman
Larry E. Craig

Hal Daud

Jack Davis

E de la Garza
Thosas D. DelLay
Byron L. Dorgan
Nickey Edvards
Harris ¥. Favell
Harold E. Ford
Barney Frank

Bart Gordon

Frank J. Guarini

Lee H. Hamilton
Claude Harris
Charles A. Hayes
Jimey Hayes

George Hochbrueckner
Jerry Huckaby
William J. Hughes
Andrev Jacobs, Jr.
Tim Johnson

Ed Jones

Nartin Lancaster
Tos Lantos

Sander N. Levin

John Levis

¥illiam O. Lipinski
Bob Livingston
Edvard R. Madigean

G. V. ’Sonny’ Nontgomery
Bruce A. Norrison
Austin J. Nurphy
Hovard C. Nielson
Javes L. Cberstar
James R. Olin
Solomon P. Ortiz
Tisothy J. Penny
Nick J. Rahall, II
Arthur Ravenel, Jr.
Tosay F. Robinson
Martin Olav Sabo

Gus Savage

Louise Slaughter
Stephen J. Solarz
Fernand J. St Gersain
Richard H. Stallings
Fortney H. Stark
Louis Stokes

Patrick L. Svindall
W, J. ‘84lly’ Tauzin
Edolphus Tovns

James A. Traficant, Jr.
Bruce F. Vento
Charles ¥Wilson
Robert E. VWise
Hovard ¥Wolpe
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STATEMENT FOR THE RECORD OF
THE HONORABLE JAMES R. THOMPSON
GOYERNOR OF ILLINOIS $

on behalf of

THE NATIONAL GOVERNORS' ASSOCIATION
and

THE STATE WORKING GROUP ON THE COLLECTION OF MAIL ORDER SALES TAXES

Mr. Chairman, [ am sorry that I cannot perscnally appear before you today
on behalf of the nation's Governors, to discuss legislation to clarify the
right of states to collect sales and use taxes on out-of-state mail order
sales. I want to thank Senator Burdick and Senator Cochran for introducing
legislation on this issue, As co-chairmen of the National Governors'
Associatfon (NGA) State Working Group on Qut-of-State Sales Taxes, Governor
George Sinner and | have worked actively with governors and other interested

organizations to promote a fair and equitable solution to this problem.

As [ stated before the Ways and Means Cormittee in February and again in
May of this year, it is imperative that Congress address the need for
legistation that will correct the impact of the 1967 Supreme Court decision in

National Bellas Hess v, I11inois Department of Revenue. This decision

prohibits states from collecting state use taxes on interstate mail order
firms unless the seller has a physical presence in the state levying the tax.
The underlying principle for this decisfon was the cormerce clause in the
Constitution. We are asking Congress to return to the states the taxing

powers that existed before federal id(s::j:;inn:«e " e asking that states be

given the right to strengthen and enforce a'Peag@existing taxing authority,
This is not a new tax or a tax increase. : 5

As a result of National Bellas Hess, nut-of-state retailers are not

required to make sales tax payments to the state unless they have what is

comonly called "nexus™ within the state. The courts said that businesses do
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not have "nexus" if their only contact with the state is through mail-order

sales or through delivery to a customer in that state.

The court's decision eliminated the obligation of out-of-state direct
marketers to collect these use taxes from purchasers and remit them to the
purchasers' home state. The court also ruled that Congress had to authorize
the states to collect such taxes from out-of-state businesses. The NGA feels
that the court's reasoning for giving special treatment to mail-order firms
has ﬁroven over time to be faulty, especially in light of the dramatic growth

of the direct mail business over the 20 years since the court decision.

The decision clearly puts in-state businesses at a disadvantage with
out-of-state and border-state businesses, which have no obligation to collect
and remit the I11inois sales ov use tax. Not only are in-state businesses
being forced to compete with these businesses, but they must continue to

collect and pay the state tax.

And, of course, the state loses money. In Illinois that amounts to about
$90 million annually. The national figure is conservatively estimated to be
over $2 billion annually, and this figure is now growing at a minimum of nine

percent a year.

The impact of this revenue loss is becoming more critical as federal
_programs are reduced, forcing states to pick up more and more costs for vital
services -- services that affect our educational, medical, and transportation

needs.

According to the Advisory Commission on Intergovernmental Relations
{ACIR), 40 oY the 46 states that have a sales tax lost at Teast $10 million
each in sales tax revenues in 1986 (the last year that figures were available
for comparison).’ States can no Jonger ignore the conseguences of National

B8ellas Hess.

1 can certainly understand, Mr. Chairman, how this has come to pass. I'm

sure in your household, 1ike mine, you have seen an unbelievable proliferation
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in the number of mail-order catalogs. It used to be that you could expect to
see an array of catalogs from around the country at Christmas time. Now, not
a day goes by without at least one, and on some days five or six, catalogs in
the mail. I believe most people today use the catalog services for one reason
-- convenience -- and not because they are consciously trying to avoid paying

sales and use taxes.

We have seen increased usage of "800" toll-free telephone numbers, credit
card promotions on television and through telephones, and mail-order catalcgs
in recent years. Direct marketing businesses now total approximately
$150 billion annually and account for 14 percent of all retail sales. That
percentage is expected to rise to 20 percent by 1990. It clearly is now a

significant threat to our local merchants.

This is no longer an issue that can be left unresolved. I applaud the
increased awareness in Congress that a national solution to this problem must
be found. The Natioral Governors' Associatfon (NGA), National Association of
Tax Administrators (NATA), National Conference of State Legislatures (NCSL),
National Association of State Budget Officers, and the Multistate Tax
Commission (MTC) have been working together to help craft federal legislation

that will be acceptable to all concerned.

This is an issue that should not be dealt with on an individual
state-by-state basis, as our ITlinois legislature recormended last year. It
can only be resolved with federal Tegislation that will set a nationwide

standard for the collection of state use taxes in a fair and equitable way.

We appreciate the early and continued support of Senator Burdick for
corrective legislation. In particular, we support the language of S. 1099

which has been approved by the state organizations,

S. 1099 includes an exemption trom sales tax collection for companies that

have total national sales below $12.5 mi)lion and sets a $500,000 sales
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threshold for each state. The $12.5 mi11{on de minimus provision would apply

to less than 150 (5 percent) of all mail order firms.

We support the simple and single test of nexus as defined in S. 1099, We

also support the specific inclusion of "use taxes® in the definit

We support a single tax rate for each state and the collection of local
sales tax when a minimum rate is common to all jurisdictions, thus eliminating

the need for companies to keep track of thousands of local tax rates.

In 22 states, local governments already receive a portion of any increase
in state sales taxes and would benefit from this legislation. We would
support a provision that a minimum local sales tax rate could be included in
the single state rate so long as this minimum rate was uniform in all

geographic areas.

The very fact that this hearing is being held is encouraging to all those
who have been working toward a solution to this issue. We look forward to
working with the Finance Committee members and all those who are sponsoring
this legislation. I am sure that we can reach an equitable and successful

solution to the problems caused by National Bellas Hess.

I urge you to consider this issue in the 100th Congress. At a time when
states are being asked to shoulder more of the costs for programs, we cannot

ignore the loss in revenue from decisions such as National Bellas Hess. The

current situation is unfair to everyone -- the customers who pay, the local
rmerchants who must compete at a cost disadvantage, and, ultimately, to the
mail-order busiresses themselves, for without federal Tegislation they
eventually will face an unending hodgepodge of state and local laws and

litigation,

What we face here, Mr. Chairman and members of the Congress, is a growing
loss of legitimate state revenue, legitimately imposed, because of changes in

the way retail sales occur in America.
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To sum it up in a phrase that all of you hear repeatedly, "We don't have a
level playing field.* Here, there is no level selling field between the
neighborhood merchant and the City of Chicago, or the small town merchant in a
suburban or rural area of Illinois, or any other state, and those who come
into our states by means of the mails or by television and don't charge the
same price because they don't have to collect the sales tax. There will never
be a completely level playing field between the merchant who must maintain a
physical presence, hire employees, and participate in the local community, and
an out-of-state solicitor. We understand that. We are not asking for

.absolute parity when it cannot be achieved because of these overhead costs.

In the name of equity, the sales tax differential between the out-of-state
solicitors and those who have been Main Street neighborhood fixtures in

America for a long, long time should not be tolerated any longer.

Mr. Chairman, the Governors of most members of this subcommittee strongly
support corrective legislation on mail-order sales taxes. We will be glad to

work with each of you to make this a reality.

Thank you, Mr. Chairman.

&
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Testimony of Senator Ray Farabee
Texas Senate

on behalf of the National Conference of State Legislatures

My name is Ray Farabee. [ am a member of the Texas State Senate and have
been for many years an active member of the National Conference of State
Legistatures, on whose behalf 1 appear before you today. [ speak today in
support of lTegislation, similar to S. 639 and S. 1099 that would permit states
to require out-of-state companies to collect sales or use taxes when these
companies target their citizens as a market for thejr goods.

Federal legistation is needed because the U.S. Supreme Court in its 1967
decision in National Bellas Hess v. I1)inois Department of Revenue, 386 U.S.
753, held that out-of-state sellers - who have no physical presence in a state
but who nonetheless have systematically exploited the consumer market in that
state through mass mailing of catalogues and flyers or through similar direct
marketing techniques - are under no obligation to collect sa?es and use taxes
or to remit such taxes to the home state of buyers. One consequence of the
National Bellas Hess decision has been that out-of-state sellers are given an
unfair competitive advantage over in-state merchants and over direct sellers
that have an in-state presence. Another consequence is that states and
localities annually lose over $2 bitlion in revenues that are legally owed but
that cannot be collected. Many states, such as Texas, have been forced to
raise taxes and reduce services in an attempt to balance our budgets. Facing
the prospect of additional service cuts and revenue problems, it is
particularly galling to us that sales taxes owed cannot be collected as a
result of the Nationa) Bellas Hess decision - even if the direct seller does a
multi-mi11ion doTTar business in our state. I therefore speak confidently on
behalf of my collegues in the Texas legislature and on behalf of my fellow
officers and members of the National Conference of State Legislatures,
representing all SO states and the American commonwealths and territories, in
support of federal legislation to overturn the National Bellas Hess decison.

I will address four major reasons that support the conclusion that
federal legislation is needed. First, technologies have made major changes in
marketing patterns and consumer buying habits; second, local community
retailers are placed at a competitive disadvantage against those who use the
state as a market but are not required to collect taxes; third, enforcement is
increasingly seen as the fairest way to insure increased revenue without
imposing new taxes; and fourth, collection of sales taxes by out-of-state
sellers would not unduly burden interstate commerce. To the contrary, federal
legislation would create a level playing field that would promote efficient
interstate commerce. .

Changing Markets

More than ever, consumers are purchasing tangible goods Jusing the
improved technologies in communications and transportation. Commercial
enterprises have long known the cost savings that can result from
centralization of distribution centers. With sophisticated technologies,
these companies can take advantage of expanded markets without having a human
agent in the field. The toll-free telephone call and express delivery replace
the salesman.

Bastng taxable nexus upon the presence of a human agent in the taxing
state was the primary distinction upon which the Supreme Court based its
decision to forbid states from requiring tax collection by out-of-state
compantes. Even twenty years ago, the dissent in National Bellas Hess noted
that the presence of a human agent was not "meaningfully distinguishable."
Today, for purposes of taxation of out-of-state sales, such a distinction is
truly obsolete.
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Fairness in Interstate Competition

The need for equity in interstate sales competition is another important
reason to approve legislation correcting National Bellas Hess. Two factors
contribute to the competitive advantage for out-of-state sellers. They do not
face the costs of compliance, and more importantly, consumers have an
incentive to purchase from them, becaues they believe they do not owe taxes on
such purchases.

The merchants in my state act as an agent for the state in collecting a
sales tax on items purchased from them. Those merchants -- large and small --
face compltance costs. The owners of small businesses may have few employees
and little knowledge of the tax laws, and yet they seek assistance and comply
with the law. No substantial, practical reason exists for the company with
national sales of more than $5 - $12 million, to be given this competitive
advantage over your hometown merchant.

The competitive edge in being an out-of-state merchant was noted recently
in an article in the Washington Post Sunday Magazine, which told consumers how
to save money on major purchases. [May 3, 1987]. Tip number 10 was, and I
quote:

"The rules for saving on deliveries and taxes are: Buy out of state from
a store that has no branches in your state. Have the item delivered, and
you’'1ll avoid taxes. Just make sure the delivery charge isn’t higher than
the taxes you've saved.®

The writer failed to inform the reader that even if the items are purchased in
another state, taxes are due in the state of residence. The Supreme Court did
not strike down the tax itself, but rather, it eliminated the only efficient
mechanism of enforcement. E£very state with a sales tax also has a
compensating or “use" tax for such purchases.

Tax avoidance is not a fair element of competition.

Improved Fairness Through Enforcement

The National Bellas Hess decision results every year in the loss of over
$2 billion in revenues to states and localities (see the attached table
showing the revenue loss to each state). These monies are owed to the state
and are needed to maintain vital services and avoid additional tax increases.
The Supreme Court did not void the tax but merely the only effective means of
collecting it. Before states consider additional program cuts or taxes, they
should at least be allowed to efficiently collect taxes on out-of-state direct

sales.

While a few states on the east and west coasts have been relatively
flush, many states continue to experience fiscal stress. Agriculture and
energy producing states in particular have been forced to r2i{se taxes and
reduce services in order to balance their budgets. In FY 1987, 24 states made
cuts in their budgets after they had already been enacted into law. Projected
lay-offs of stite employees were reported by 12 states. Thirty-one states
were ferced to raise toxes in fiscal 1987. The margin of safety separating
states from serious fisca) problems i{s relatively small. The total state fund
balances at the end of fiscal year 1987 (as reported by 46 states as of June
30) were $5.2 billfon, which is 2.4 percent of general fund spending. This is
considerably below the $10.2 billion they held two years ago and considerably
below the 5 percent level recommended as prudent by many Wall Street analysts
Louisiana and Texas reported deficits at the end of fiscal 1987, and four
states projected imbalances at the end of fiscal 1988. Thirteen other states
are having serious fiscal problems as indicated by fund balances of 1 percent
or less at the end of 1987. States are very poorly positioned to weather a
downturn in business.

One of the more popular and successful strategies states have taken in
response to fiscal stress is to improve the admintstration and equity of their
tax systems. Additional revenues cem be raised without increasing rates by
fair and efficiant enforcement of tax laws and by closing loopholes. The
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states :annot. however, close the Bellas Hess loophole on their own. Congress
must act.

No Undue Burden on Interstate Commerce -

Reversal of the National Bellas Hess decision would not, as the majority
opinfon suggests, burden {nterstate commerce but rather would create a level
playing field, facilitating efficient consumer choices and interstate
commerce. The Court’s "burdening commerce argument” is based on a mechanical
test for the "nexus” necessary for states to require sales tax collection,
i.e., physical presence, that ignores the realities of the marketplace and
that ignores the real benefits that direct sellers receive from the states in
which they do business.

Technically, the tax is not levied on the seller but on the purchaser,
who of course has nexus with the state and enjoys the benefits of its
services. But, even assuming as the Court’s opinion in Bellas Hess does that
nexus must be established between the seller and the state, it is abundantly
clear that such a direct connection extsts if there is a "calculated

systematic exploitation of the market.”

The majority opinion in National Bellas Hess relies on a mechanistic test
of how this tax allegedly burdens commerce. The over-simplified definition of
nexus as physical presence in the state is largely unrelated, in the context
of direct sales, to the policy concerns that underlie the requirement of
nexus. Physical presence of salesmen, warehouses and so forth should be
simply one indicator, not a definite test, of whether firms receive benefits
from the taxing state. _

As Justice Fortas explained the issue in his dissent: "Bellas Hess
enjoys the benefits of, and profits from the facilities nurtured by the State
of I11inois as fully as if it were a retail store or maintained salesmen
therein. Indeed, if it did either, the benefit that it received from the
State of I1linois would be no more than it now has - the ability to make sales
of its merchandise, to utiltize credit facilities, and to realize a profit;
and, at the same time, it would be required to pay additional taxes.”

Nor would reversal of the Bellas Hess decision place undue compliance
costs on direct sellers. Many major direct sellers that have a physical
presence in most states, such as Sears and Penney’s, are complying with both
state and local sales tax collections. S. 1099 would require collection of
only state taxes and local taxes collected at a uniform statewide rate. As a
consequence, the direct seller would have no difficulty in correlating the
purchaser’s home state to the appropriate tax rate.

Local Sales Taxes

Another-issue to address is one that may be ratsed by local government
groups: should legislation require, as S. 639 does, for the collection of
local sales taxes? If local sales taxes are levied at a uniform state-wide
rate, then there is no compliance problem for direct sellers. But, we
understand there is concern on the part of some members of Congress about the
burden that would be placed on direct sellers if they were required to collect
and remit sales taxes for hundreds of local governments.

Unquestionably, including local sales taxes would increase the complexity
of administering the system for direct sellers. But, “de minimus® provisions
could exempt small firmsfrom those burdens, it s a reasonable assumption that
the large mail order and direct sales firms could adjust their highly -
automated billing programs and procedures to accommodate local as well as
state sales tax collections - though some additional cost and inconvenience
would be involved. Major direct sellers with physical presence in most states
are apparently coping with both state and local sales tax collections.
Congress will have to weigh the benefits to local govirnments against the
burdens on direct sellers.



78 .

There is one proposal circulating to accommodate the local governments
that NCSL would vigorously oppose. This proposal, instead of requiring that
out-of-state sellers collect local sales taxes, would by federal law require
states to distribute state monies collected from out-of-state sellers to local
governments at a rate comparable to the ratio of local sales tax receipts to
state sales tax receipts in each state.

In the view of the National Conference of State Legislatures, this
proposal would infringe on the rights of states and on the rights of state
legislatures in particular. Control of the public purse is the most basic and
ancient right of legislative bodies, and control over appropriations,
especially of state-generated revenues, is the essence of state soveraignty.
There is no precedent for a federal mandate on state legislatures requiring
that state funds be allocated to local governments at a prescribed rate.

Clostng

In closing, 1 want to commend the members of this committee for your
efforts in granting this issue a hearing. [ also want to commend Senator
Cochran and Senator Burdick for introducing bills to add: »ss the out-of-state
sales tax collection problem. Fairness in interstate commercial transactions
and in tax administration can be enhanced by your efforts. The National
Conference of State Legislatures stands ready to assist in shaping legislation
to correct National Bellas Hess and in working for its passage. Thank you for
your consideration.
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Estimated Revenue Potential from Mall Order Sales Unadjusted for
Nexus and De Minimis Provislons, 1985-88

1985 1988 1988

Bt (o ey, Et

Alabams 323,840 $25.260 $29.620
Arizona 27,580 30,850 36,190
Arkansas 12,960 13,730 16,110
Califoraia (L) 285,340 318.030 373,020
Colorado 18,240 19,410 22.770
Coanecticut 48,390 51,890 60,860
Washington, DC 8.820 9.280 10,890
Florida 90,480 97,310 114,140
Georgia 3,980 34,250 40,170
Hawshi a.110 8.700 10,200
1dsho 7.450 8,040 9.430
1llinols 98,430 103,760 121,690
Indlans 44,120 46,270 54,290
lowa 18,650 15,840 32,100
Kensas 13,760 18,580 21,800
Ksotucky 17,470 28,830 33,820
Louisiana 15,930 26,170 30,690
Maiae 7.870 8,680 10,160
Maryland 44,510 48,110 56,430
Massachusetts 51,760 55,730 65,360
Michigen 57,590 60,300 70,730
Mianesota 39.240 40,550 47,610
Misalssippi 18,590 19,920 23,360
Missouri 36,420 39,140 45,910
Nebrasks 8.770 $.840 11,540
Nevada 9.830 10,910 12,800
Naw Jersey 43,300 91,340 107,130
New Mexice 7.820 10,280 12,050
New York 137,590 152,020 178,300
Noerth Carolisa (1) 37,3%0 40,330 47,300
North Dakote 5,780 5,170 6.070
Ohio 82,740 86,190 101,100
Oklahoma 16,790 18,420 11,600
Pennsyivanis 103,530 108.950 127.790
Rbode lsland 8,850 9.410 11,040
South Carolina 13,610 25,250 29,620
South Dakota 4,140 5.210 6,110
Teanessee 33,260 41,820 49,070
Texas 116,300 154,310 180,990
Uted (1) 12,230 13,849 16,250
Vermont 3,260 3,580 4,200
Virginia (L) 39,280 47,790 56,060
Washingtoa (L) $3,770 58,470 68,580
Waest Virginia 13,660 13.810 16,200
Wisconsia 36,430 38,180 44,700
Wyoming 2.410 2.380 2,71%
United States 1,892,270 2,079,.70 1,438,640
Incrosase 85/86 = 46/88 »
9.9% 17.3%

(L)—Local saies tax levied at minimum uniform rate throughowt gauw is
included.



80

STATEMENT SUBMITTED TO
THE SENATE FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
BY THE NATIONAL ASSOCIATION OF TAX ADMINISTRATORS, JOINED BY THE
MULTISTATE TAX COMMISSION, FOR HEARING ON S§.1099 and S.639
November 6, 1987

I am John R. Baldwin, Director, N2w Jersey Division of
Taxation. This year I also serve as President of the National
Association of Tax Administrators, an organization of the fifty-
one state governments.* I am privileged to be accompanied by Mr.
R. H. Hansen, who is Chairman of the Utah State Tax Commission
and Chairman of the Multistate Tax Commission. The MTC is an
organization of nineteen state tax 2agencies* and has special
concarns and activities relating to interstate taxation. This
statement is submitted jointly by the National Asscciation of Tax
Administrators and the Multistate Tax Commission._.

NATA and MTC express their appreciation to this Subcommittee
for 1ts invitation to discuss mail order sales tax evasion
problems with you. NATA and MTC strongly support S$.1099 and the
objectives of $.639. This legislation would end a grossly unfair
tax advantage which out-of-state business now enjoys over local
business. It would also provide the states with $2 billion in
aanual sales tax revenue needed by state and local governments
for critical expenditure purposes.

The National Bellas Hess Decisicn

The states® inability to collect taxes on 1nterstate sales
and the competitive disadvantage burdening local businesses arise
from a 1967 U.S. Supreme Court decision, Naticna' Bellas Hess v.
Illinois Department of Revenue, 386 U.S. 753, 87 S. Ct. 1389.

The Court, in a six-to-three decision, declared that
Illincis could not reguire an out-of-state mail ordar company to
collect sales and use taxes when its only activity 1in Illinocis
was the mailing of catalogs and advertising flyers and the
delivery of ordered goods by mail or common carrier. In effect,
the majority opinion ruled that Illinois could not require an
out-of-state seller to cocllect sales and use taxes unless 1t had
a physical presence in Illinois.

The dissenting opinion held that Illinois should not be
deprived of its authority to require the out-of-state vendor to
collect sales and use taxes. In the view of the dissenting
judges, the out-of-state seller, like the local seller, derived
benefits through the continuous solicitation and exploitation of
the Illinois consumer market. It also found that the compliance
burden on the out-of-state seller was no greater than the burden
on mail order firms located in the state, and that excusing the
out-of-state seller from the wuse tax obligation penalized
retallers lccated in Illinois.

*Includes the District of Columbia.

The majority opinion has been criticized by constitutional
authorities both for 1ts reasoning and its results. Supporters of
the states' position agree with the dissenting opinion that a
states' right to tax or to requilre the collection of a tax should
not depend on the presence of solicitors 1n a taxing state.
Instead, the connection between the out-of-state seller and the
taxing state should be an economic rather than a physical
relationship.

When the decision was delivered 1n 1967, state tax agencies
expressed concern that 1t would stimulate the spread of
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interstate mail order retailers, with .a consequent growtn 1in
sales tax evasion and state revenue loss. Now, with interstate
marketing expanding rapidly, the growth has materialized far
beyond expectations. .

Impact on State Tax Administration

National Bellas Hess deprived the states of their ability to
collect use taxes on sales by out-of-state vendors with no
physical presence in the taxing state. The use tax, which
complements the sales tax in each of the 46 states imposing such
taxes, 1s critical to the effective operation of a sales tax. Use
tax laws 1mpose the same tax on a resident's purchases from
retailers outside the state that sales tax laws 1mpose on
purchases from local retailers. If a state did not complement a
sales tax with a use tax, it would discriminate against local
business 1i1n favor of out-of-state business by ainviting 1ts
residents, 1n effect, to avoid sales taxes through out-of-state
purchases.

The National Bellas Hess decision restored the 1nequities
the sales tax states sought to prevent by their wuniversal
adoption of use taxes. Before National Bellas Hess, the use tax,
like the sales tax, was collected by the retaller--the use tax by
the out-of-state retailer; the sales tax by the local retailer.
Since the 1967 decision, the out-of-state retaiier can sell his
product without collecting a tax, while the local retailer must
add the tax to the price of the item he charges.

The states have 1intensifed sales tax enforcement through
increased auditing, through programs for the discovery of nexus
activity, and through interstate agreements designed to encourage
the voluntary collection of out-of-state sales taxes by merchants
located near state borders. However, none of t e efforts can
address the mail order sales tax evasion problem.=

Direct marketers with no physical presence 1in a taxing state
cannot be audited by that state. Nor have the states any means
for inducing out-of-state direct marketers to voluntarily collect
and pay sales and use taxes. The volume of mail order sales, the
geographical diversity of mail, order customers, and the fact that
every state niv be affected are among the factors which prevent
the states from effectively using interstate cooperative
agreements as a means for collecting the taxes due on such sales.

The states are severely limited in their ability to identify
out-of-state mail order purchases by resident consumers. If they
attempted to do so, the cost of collecting use tax from a vast
number of non-reporting individuals would be prohibitive. 1In
practicial effect, the 1967 decision made it 1impossible for the
states to administer effectively a consumer's tax that 1s both
valid and essential to state tax systems.

The underlying principle of state excise taxation is that
the tax must be collected from the seller. If the states cannot
require mail order firms with nc physical presence 1n the state
to collect use taxes, then the taxes due on such transactions are
not collectible. Nat:ional Bellas Hess has created a situation
where the states reluctantly have had to accept huge revenue
losses, and local retailers have been significantly handicapped
n their efforts to compete against theair out-of-state
counterparts.

The Growinc Impact of National Bellas Hess

In 1967, the impact of National Bellas Hess on state
revenues and on local business was disturbing but nevertheless
relatively small. In the intervening year<, that impact has grown
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explosively, as the sale of consumer goods through interstate
marketing has emerged as a business phenomenon of the nineteen
eighties, and sales tax rates have risen in response to state
budgetary needs. -

Two decades ago, state and local sales taxes in excess of 5
percent were almost nonexistent. Now, they range to a high of
more than 8 percent. In over half of the states, combined rates
are 6 percent or more, and 1n eleven states, they are -7 percent
or more.

Interstate marketing has grown even more rapidly than sales
tax rates. In 1967 mail order catalogs were virtually the only
fortm of interstate consumer selling. Now, goods are sold across
state lines through <credit card companies, computers, 800
telephone numbers, television cable advertising, and home
shopping clubs. Home shopping clubs have been described as a
revolution in mar<eting. A large majority of firms engaged 1in
this new form of i1nterstate marketing collect sales and use taxes
only in the few states 1in which they have a physical presence. As
these operations grow--and industry forecasters anticipate
substantial growth--the state revenue loss and the local business
disadvantage will both increase.

A s%gdy by the Advisory Commission on Intergovernmental
Relations=’" demonstrates the accelerating impact of mail order
sales on state sales tax revenues and on the local retail
business. According to ACIR studies, the state revenue loss
attributable to out-of-state mail order sales approximated $1.9
billion 1n 1985 and $2.1 billion :n 1986. It 1s expected to rise
to $2.4 billion :n 1988.

Moreover, the ACIR estimates understate the the actual state
revenue loss. ACIR observes that 1i1ts estimates possibly err on
the low side. The estimates are based on conservative estimates
of the growth 1n mail order sales. Even more important, ACIR
included no estimate of the impact of rapidly growing TV home
shepping sales 1n 1ts mail order estimates. As ACIR notes in its
repert, some 1ndustry sources predict growth rates of as much as
400 percent a year in such sales in the near future.

The Proposed Legislation Will Facilitate Compliance

_ S.1099 and the similar bills introduced in the House in this
session to correct the National Bellas Hess decision contain
provisions which would simplify the out-of-state vendor's
compliance with federal law. These provisions include a uniform
state-local tax which would be paid to the state only, and a
sales threshold (a de minimis rule) which would relieve small
out~of-state vendors from the sales and use tax collection
requirement. They would also limit the payment of taxes to once a
calendar gquarter and would bar any state regquirements for
geographical accounting. Local government sales taxes would be
included in the payment to the state 1f they were statewide and
both the rate and base of the local taxes were uniform.

Under the proposed legislation, the compliance requirements
for out-of-state sellers would correspond closely to those
observed by local sellers. In fact, the bill's requirement that
the out-of-state vendor remit taxes only once each quarter 1s
considerably less' demanding than is the requirement imposed on
local vendors who report on a monthly or more frequent basis 1n
most states. The requirement also provides a significant benef.t
to out-of-state vendors by permitting them to rectain and use
sales and use tax collections for a longer period than 1s
permitted local retailers.
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Nor would differences in the base of sales tax laws create
any significant problems for mail order firms. Apart from food,
non-prescription drugs, magazines and clothing (clothing 1s
exempt 1n  only six states), the goods sold by general
merchandising mail order firms are almost entirely taxable. Such
vendors need examine the state's list of taxables and the tax
rate once to learn which of the goods it sells, 1 any, are
exempt, and the tax to remit. Thereafter, the state would rotify
the vendor of any legislative changes in the list of taxables or
the tax rate. Mail order vendors of speciralty 1tems--books,
holiday goods, small special appliances--would have no problem
once the taxable status of the goods they sell was determined.

Studies on vendor's cost of compliance, even those conducted
by the direct marketers, indicate that for the largest mail order
firms--those whose sales account for the the greatest state
revenue loss--the relative cost of collection 1is nearly the same
as that borne by local vendors. As previously mentioned, the de
minimnis rule would relieve smaller mail order operators from the
collection requirement entirely.

It 1s important to note that mail order firms, such as Sears
and J.C. Penney's, with retail outlets throughout the nation,
have always collected and remitted use taxes 1n A& manner
prescribed by the proposed legislation. The rapidly growing TV
home shopping networks, as a rule, collect sales and use taxes
only on sales 1nto the few states 1in which they have a physical
presence. »

If federal legislation putting all business on an eqgual
sales tax footing 1s not enacted, local retailers, the relatively
few 1nterstate retailers who collect sales taxes, and their
customers will be compelled to bear an ever-increasing burden.
For some local retailers, the National Bellas Hess competitive
tax disadvantage may threaten their survival.

Legislation v. latigation

NATA has conducted a study which shows that legal authori-
ties analyzing the 1issue have concluded that Congress may
constitutionally permit tates to collect sales and use taxes
from mairl order vendors.=" Leading authorities take the view that
National Bellas Hess was decided on Commerce Clause grounds and
not on due process grounds and that the Supreme Court, without
impediment, could uphold congressional action to nullify National
Bellas Hess.

There are also legal authorities who describe as favorable
the prospects for the U.S. Supreme Court negating National Bellas
Hess. They view the majority decision as guestionable law and
unrealistic 1n terms of current marketing practices. During the
past year, at least a half a dozen states have enacted laws which
directly challenge the National Bellas Hess decision. Any of
these laws may result in litigation on the issue.

For the states, local retailers, and the direct marketing
business, federal legislation such as S.1099 would be preferable
to extended litigation. For the direct marketing business, $.1099
provides a gross sales threshold below which mail order firms
would be relieved of all compliance requirements. It also
provides for uniformity among the states with respect to rate,
base, and reporting procedures. If federal legislation 1s not
passed, and National Bellas Hess is negated by the courts, the
direct marketers would be subject to a myriad of diverse state
requirements that could be much more complex than the saimple
uniform requirements called for in S$.1099.
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For the states, federal legislation would resolve a major
tax problem and would avoid the inevitable escalation that would
result from the rapidly accelerating growth in 1interstate sales.
For local retailers, S5.1099 would provide prompt relief from an
unfair competitive threat which could cause a multitude of
bankruptcies before litigation over the issue could be resolved.

Precedents for Federal Legislation

The tax evasion problems arising from the Naticnal Bellas
Hess decision are wholly federal in origin 1n that they result
from 1nterstate activity which the states cannot control under
existing law. There are precedents for congressional action to
ass1st the states 1n resolving interstate problems which exceed
their jurisdictional authority.

Congress has assisted the states by enacting legislation to
curb cigarette tax evasion by mail order ({15 USC sec. 375-378)
and by transportation across state lines (18 USC sec. 2341-2346).
These laws halted forms of state tax evasion which the states
could not address because of the 1interstate character of the
evasion. Congress has also made the transportation of gambling
devices across state lines a federal «crime (15 USC sec.
1171-1178), and 1t declared that the regulation of insurance was
a state responsibility in 15 USC sec. 1011-1015. Also, to aid the
states 1n addressing specific problems, Congress has enacted laws
related to the interstate movement of stolen property, wagering
information and persons seeking to avoid prosecution.

These are a few examples of Congress' recognition that state
boundaries and limited state jurisdiction create problems which
can be resclved only by federal action. The need to curb
1nterstate sales tax evasion and protect state revenues fits 1into
this category.

Summary

NATA and MTC join with the Advisory Commission on
Intergovernmental Relations, the National Governors' Association,
and the National Conference of State Legislatures 1in expressing
support for expanding state authority to permit states to require
out-of-state vendors to collect sales and use taxes. At a time
when many states are confronted by serious fiscal difficulties
and when federal financial assistance to state and local
governments 1s being diminished, effective state tax systems are
critical to the operation of state government. Sales tax revenue
accounts for one-third of state tax collections. Without legisla-
tion that addresses this problem, this' vital source of state
financing_ will be seriously threatened if the growth in mail
order sales 1s not accompanied by a requirement that state sales
and use taxes be collected on all such sales, and not solely on
sales by local businesses.

1/ For a detailed discussion >f this 1ssue, see Use Tax Evasion

~ and Naticnal Bellas Hess Legislation, an excerpt from
presenations to the Annual Meetings of the North Eastern State
Tax Officials and the Midwestern States Association of Tax
Adminisrators, by Leon Rothenberg, Execut1ive Secretary.,
National Association of Tax Administrators in September 1987.

L National Association of Tax Administrators: Legal Authorities
conclude That Federal Legislation to Overturn National Bellas
Hess Would Be Upheld, Research Memorandum 591, 1987.

2/ Advisory Commission on Intergovernmental Relations: Estimates
of Revenue Potential from State Taxation of Qut-of-State Ma:

Order Sales, September 4, 1987.
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Statement of
CATHY REYNOLDS
COUNCILWOMAN--AT-LARGE, DENVER, COLORADO

) on behalf of the
NATIONAL LEAGUE OF CITIES

Good morning, members of the Subcommittee on Taxation and Debt
Management. I am Cathy Reynolds -- Councilwoman-at-Large for the
City of Denver, Colorado and President of the National league of
CitiesT I am appearing today on behalf of NLC -- which represents
some 16,000 cities through direct membership and membership in 49
affiliated state municipal leagues -- to urge your support for
legislation that would authorize the collection of both local and

state sales taxes on interstate mail order sales.

We are grateful that these hearings are being held. Our members
hope that this will be a first step towards positive action by the
Senate. We believe action on this issue is especially important
to prevent further erosion of local and state tax bases -- as well
as to protect local merchants from unfair competition. 1In light
of the steep cuts in federal funding for municipalities, the
adverse impact of tax reform on the atility of cities to raise
reveriues, and the growing cost of meeting federal mandates, prompt

action on this vital legislation is in order.

I am here today to outline the special needs of local governments
and to urge protection of our interests as well as those of state
governments,

Congressional enactment of legislatioa to authorize the collection
of local and state sales taxes on interstate mail order sales is
essential for both state and local government. Unless legislation
is enacted, state and local revenue bases will erode further in
the years to come as interstate sales grow by leaps and bounds.

Mail order sales and other sales are projected to go from the
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present 12 percent to 20 percent of total sales by the early 1990s
as direct marketing becomes even more pervasive. Clearly
Congressional action is needed if state and local governments are

to continue to use the sales tax as a primary revenue source.

I. BACKGROUND

Some 6,705 local jurisdictions in 29 states levied a sales tax in
1986, up 37 percent from 1976. According to the Advisory
Commission on Intergovernmental Relations (ACIR), sales and
related taxes produced $13.8 billion or about 29 percent of $47.6
billion in total tax revenues collected by cities in 1985. Only
the property tax produces more revenue for cities.

In my own city of Denver, our 3.5 percent sales tax produced $150
million in 1985 or 50 percent of general fund revenues. For some
cities, sales tax revenues constitute an even greater percentage
of local tax revenues: 64 percent in Huntsville, Alabama; 76
percent in Colorado Springs, Colorado; 60 percent in Baton Rouge,
Louisiana; and 78 percent in Tulsa, Oklahoma. In New York City, a

4.25 percent sales tax produced $1.6 billion in 1984.

ACIR recently estimated that the 45 states (and the District of
Columbia) with sales taxes were unable to collect about $2.079
billion in sales tax revenues in 1986. This sum is projected to
rise to $2.439 billion in 1988, even if likely rate increases and
television sales are not taken %nto account. For the nearly 7,000
local jurisdictions with sales taxes, an additional $250 to $500

million in sales tax revenues will go uncollected.

The source of this problem is a 1967 ruling by the Supreme Court

in the National Bellas Hess v. Illinois Department of Revenue

case. In that decision, the Supreme Court said that a firm which

has no link to a state other than mailing catalogues to state
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residents and filling their orders by mail cannot be subject to

that state's soles tax.

The practical impact of the Bellas Hess decision is to exempt from
state and local sales taxes those goods sold by firms which are
located out-of-state and which do not have a place of business or
other clear presence in the buyer's state. In other words, an
in-state seller or a large vendor with multistate operations could
be required to collect state and local sales taxes, but an
out-of-state vendor with no operations in the destination state
could not be subject to a collection obligation. Under the Bellas
Hess ruling, only Congress can remedy the situation by authorizing
state and local governments to collect sales taxes on interstate

mail order and similar sales.

II. PENDING LEGISLATION

There are two bills now pendiny in the Senate on this issue -~ 5.
633 and S. 1099. S. 639, although technically flawed, recognizes
that local sales taxes as well as state sales taxes should be
covered by the legislation. S. 1099, sponsored by Sen. Thad
Cochran (R-Miss.), on the other hand, does not protect the

interests of local governments as cuirently drafted.

S. 1099 effectively bars the collectior of local sales taxes,
while authorizing the collection of state sales taxes. It
achieves this result by establishing as a condition for collection
that local rates and coverage be uniform in all geographical areas
of the state. In the vast majority of states where cities have
sales taxes, varying rates are employed. In the five states where
municipal sales tax rates appear to be uniform, there are
aberrations -- such as other levels of local government (e.g.,
counties, transit districts) imposing a sales tax at a different

rate or rates -- which destroy the uniformity.
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In addition, we think the threshold proposed in S. 1099 for
imposition of a collection obligation -- $12.5 million in annual
sales -- {s too high and will cut out too many retailers. That
theshold should be kept as low as possible, preferably in the $5
million range, and should be no higher than the minimum necessary

to ensure the abiltiy to recover administrative costs.

I1I1. RECOMMENDATIONS

wWe understand that the primary obstacle to coverage of local
governments is a fear that such a provision -- because of the
number of local jurisdictions involved --- Qould create
administrative problems for retailers. We believe that these
concerns are grea:ly overstated and that a streamlined collection

process can be established for local sales taxes.

Bellas Hess legislation, whether or not local governments are
covered, will inevitably require the use of computer-based
services to ensure the collection of state sales taxes. State
sales tax rates and definitions of taxable and exempt items vary
from state-to-state, suggesting that computer assistance will be
needed to facilitate efficient compliance. 1In fact, computer
software already exists to assist retailers in complying with
state and local sales tax laws. (A Philadelphia-based company --
Vertex -- sells the necessary computer software on a subscription

basis at a moderate price.)

In light of these practical realities, we believe Congress should
enact legislation which enables local governments to m;ndate the
collection of virtually all sales taxes. Collection and
remittance procedures can be established which minimize
administrative burdens and maximize the collection of local sales

tax revenues.
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I would like to discuss two possible approaches. Under the first
approach, revenue collection would be maximized. Under the second
approach, revenues would be lower, but the additional
administrative burden on the seller for the collection of local

sales taxes would be virtually non-existent.

The first approach -- our preferred approach -- is to establish
streamlined collection and remittance procedures which mitigate
the costs associated with vendor collection of local sales tax.
Under this approach, both states and local governments could
recover virtually all sales tax revenues owed under state and

local law.

Collection Procedures: Collection costs can be reduced by the

establishment of a national clearinghouse -- to be financed and

operated by the state and local jurisdictions which benefit from
enhanced sales tax collections. The clearinghouse would provide
up-to-date information to both sellers and buyers via a cost-free

"800" telephone number.

Remittance Procedures: Remittance costs could be minimized by

establishing a zipcode-based system of information returns and
revenue distribution. Under this approach, non-resident sellers
would be required to file a single tax return on a quarterly basis
for each state -- it would cover the state and all affected local
jurisdictions -- and remit tax receipts on the same basis. The
return would state the gross sales tax receipts collected for the
quarter from goods delivered to buyérs in the state and its local
jurisdictions; the seller would remit the receipts to the state in
the form of a single check to cover all sales taxes collected for

the state and its local governments.

The seller would also be required to include certain supporting

information, also organized on the basis of zipcode, pertaining to
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the affected transactions. The state would be required to pass
through the applicable tax receipts to the appropriate local
jurisdiction on the basis of the zipcode information.

Under the second approach -- a compromise proposal which would
result in lower revenue collections for states and cities in a
number of states -- a single sales tax rate would be imposed on
all interstate sales to residents of the state, with the resulting
revenues to be divided among governmental units in the state in
accordance with their pro rata share of normal state-wide sales
tax receipts. The tax would be collected at the state rate or a
uniform state-local rate. The combined state-local rate would be
collected only if a uniform rate or a uniform minimum rate (i.e.,
that portion of the local rate applicable to all comparable
transactions throughout the state) existed.

Collection of Local Sales Taxes: Under this second approach, local

sales taxes would be collected only in states where the collection
of local sales taxes would impose no added administrative burdens
on retailers. The definition of a collectable sales tax would
include a state sales tax and a uniform local sales tax. In
addition, in a state where the local rate is not uniform (but all
lbcal governments have a sales tax of some sort), the lowest

commonly applicable rate would be collected.

To summarize, collection obligations would fall into one of three
categories, depending upon the state~local sales tax structure.
First, if a uniform local rate is used throughout the state, then
interstate non-nexus retailers would be required to collect the
full local sales tax along with the state sales tax.

Secénd, if all local jurisdictions in the state have a sales tax
but the rate varies from jurisdiction to jurisdiction, then the
local sales tax would be collected on all interstate transactions
at the lowest local rate, along with the state sales tax.

Third, if some of the local jurisdictions in a state do not have.a
sales tax, then only the state sales tax would be collected and

submitted to the state.
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Distribution of State Sales Tax Receipts to Local Governments: In

any state where local governmenis impose a local sales tax, the
state would be required to pass through a portion of the sales tax
revenues collected on interstate sales. This obligation to share
revenues would apply even if the local sales tax is not collected
in conjunction with the state sales tax. Tax receipts would be
allocated between the state government and the state's local
governments under the same formula -- in accordance with each
jurisdiction's proportional share of normal (i.e., intrastate and
nexus interstate transactions) sales tax revenues for the previous
year.

In other words, if normal state and local sales tax collections
for the previous year totalled $5.0 billion in a state ($3.0
billion in state tax receipts and $2.0 billion in local sales tax
receipts), then the state would receive 60 percent of the revenues
collected under this legislation and the local governments would
receive 40 percent. The local share would be further apportioned
among the local jurisdictions in the state in the same manner.

For example, a city which received $100 million in normal sales
tax receipts for the previous year would receive two percent ($100
million divided by $5.0 billion = 2 percent) of the total revenues
collected under the proposed legislation.

IV. CONCLUSION

We strongly urge prompt action by the Senate on Bellas Hess
legislation. However, it is critical that the legislation address
the fundamental needs of local governments as well as state
governments. While we stand ready to support procedures which
minimize the administrative burdens on retailers, we are opposed
to any proposal legislation to deny cities their fair share of the
revenues. We look forward to working wfth the Subcommittee to

develop streamlined and fair procedures.

Thank you.
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Statement Of
J. CON MALONEY
on behalf of

NATIONAL ASSOCIATION OF RETAIL DEALERS OF AMERICA, INC.

November 6, 1987

Mr. Chairman, Members of the Subcommittee:

I am J. Con Maloney. I am Chairman of the Board of Cowboy
Maloney Appliance and Video, a company headquartered in Jackson,
Mississippi. We operate five satores throughout the state,
selling all types of home appliances, as well as audio and video
equipment. In addition, we service the products which we sell.
I also 3erve as the President of Marta of America, a nationwide
buying group of approximately 120 retailers whose businesses are
similar to mine.

I am appearing here today on behalf of the National
Association of Retail Dealers of America, 1Inc. (NARDA).
Headquartered in Lombard, Illinois, NARDA is a national trade
association which represents more than 4,000 companies which sell
and service a variety of consumer products, including major home
appliances, consumer electronics and related items.

Accompanying me is James M. Goldberg, NARDA's Washington
Counsel.

We appreciate the opportunity to appear before the
Subcommittee today to express NARDA's support for legislation
which would authorize state governments to collect sales and use
taxes from certain out-of-state sellers.

It has been approximately 20 years since the Supreme Court
of the United States, in National Bellas Hess, Inc. v, Department
of Revenue of the State of Illinols, ruled that a state or local
government cannot constitutionally require a vendor to collect
and remit sales and use tax unless that vendor has a sufficient
connaction with the states. In that case, the Court found that

the required "minimum connection” was not present when the
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vendor's only connection with its customers was by common carrier
or the mail.

The National Bellas Hess decision was triggered by the
operations of a mail order retailer. In the two decades since
that decision, there has been a virtual explosion of mail order
salling, with a proliferation of catalogues in use by a variety
of product producers. We have also seen the advent of national
publications, with newspapers like USA TODAY, The Wall Street
Journal and The New York Times appearing on the same day in every
major city in thae country. These newspapers, and others like
them, carry advertisements from sellers who feature toll-free
telephone numbers so that readers in diétant cities can call
without charge and order advertised products at prices which are
competitive with those charged by any retailer in the country.
The "high tech" age has also seen the emergence of shop-at-hone
services, using cable television stations and even home computers
to generate sales.

All of these types of selling have one common feature: the
sellers rarely, if ever, collect sales tax from the jurisdiction
into which they are shipping. Using the rationale in National
Bellas Hess, these sellers rightfully claim that they do not have
the requisite business connection with the state into which they

are shipping merchandise. The toll-free shopping number is the
1980's equivalent of the U.S. mail for advertising and order-
taking.

Increasingly, NARDA members like myself are competing with
these out-of-state sellers. Customers visit our stores, note
prices and model numbers, then call toll-free to these national
sellers and place their orders. Often, these national sellers
charge less than the prices charged by NARDA members (usually
because they do not have some of the overhead expenses such as
service departments which NARDA members must absorb), but they
gain a further advantage because they do not collect state sales

tax. Even if the selling price of the merchandise is identical,

82-816 0 - 88 - 4
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customers can still save by not having to pay sales tax on a "big
ticket"” item. In the case of Mississippi, with its &% state
sales tax, the saving can be substantial; a customer purchasing a
$1,000 video camera would save $60 in sales tax alone.

This kind of national competition hurts companies like mine
in two ways: First, we lose sales because customers can avoid
sales taxes by buying from an out-of-state vendor. Second, if
the product needs service, we are called upon to repair an item
which we did not ssall, often having to accept the less-than-
market rate reimbursement provided by some manufacturers for in-
warranty repair.

This national competition also hurts my State, which,
incidentally, I have served for the last 16 years as a member of
the State Senate. Mississippl loses a sale subject to the sales
tax, and also loses because an in-state company does not pay
corporate income tax on that sale, and an in-state salesperson is
deprived of a commission which would be subject to the state
income tax. The Advisory Commission on Intergovernmental
Relations has estimated that in 1986 Mississippi lost nearly $20
million in sales tax revenue because of out-of-state selling.

In our opinion, it is time to put the competition on a level
playing field. We urge the Subcommittee to favorably report
legislation to overturn the National Bellas Hegs decision and
permit state and local governments to require collection of sales
and use taxes by out-of-state sellers.

There are several items which should be included in any
legislation reported by this Subcommittee:

First, the legislation should cover. both mail order and
telephone sales; in addition, it should cover sales resulting
from customer visits to stores, when delivery is made to another
state.

Second, in order to minimize the paperwork burden on small
business, the legislation should be 1limited to those sellers
which transact a minimum amount of dollar volume sales in a

particular jurisdiction.
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Third, the legislation should contain provisions which make
it simple for an out-of-state seller to collect and remit local
sales taxes which are in addition to state saies taxes.

Fourth, the legislation should provide for a uniform rule on
the definition of where a "sale"” takes place -- for example, at
the point of shipment or the point of receipt -- so that a seller
will have clear and unambiguous direction as to which sales tax
to collect.

In conclusion, Mr. Chairman, NARDA urges this Subcommittee
to promptly report this legislation to the full Committee. We
realize that there may be provisions in both S. 639 and S. 1099
which need modification and we would be pleased to work with
Subcommittee staff members to insure timely consideration of this

most important legislative matter.

SUMMARY OF TESTIMONY

NATIONAL ASSOCIATION OF RETAIL DEALERS OF AMERICA, INC.
CONCERNING INTERSTATE SALES TAX COLLECTION

The National Association of Retail Dealers of America, Inc.
(NARDA) represents more than 4,000 companies which sell and
service a variety of consumer products, including major home
appliances and consumer electronics.

Many of these retailers compete with national sellers, who
are able to gain business because, under current law, they do not
collect sales tax from the state into which they ship
merchandise. These sellers, who use national publications, mail
order catalogues and shop-at-home telewisien—stations, are
depriving traditional retailers of sales because of this unequal
competiticn.

Additionally, state governments are adversely impacted
because they lose sales tax revenue and income tax revenue
generated from in-state sales and commissions paid to in-state
salespeople.

Legislation to provide for a "level playing field" should be
adopted, and the Supreme Court's National Bellas Hegs decision

overturned.



96

Testimony of
Direct Marketing Assoclation
o8

S. 639 & S. 1099

Submlitted:
November 6, 1987

Good morning. My name is Alan Glazer. I am President of Bedford Fair Industries,
Ltd, a direct marketing company headquartered in Mt. Kisco, New York where we
employ more than 300 pcople. Bedford Fair had sales of between $25 and $35 million
last year. We are typical of the thousands of companies that would be severely
burdened by the tax collecting and record-keeping responsibilities which S. 639 and S.

1099 would permit states to impose upon national direct marketers

Bedford Fair is a member of the Direct Marketing Association (DMA), a national trade
association representing all facets of the industry, including catalog companices,
telemarketers, and direct response advertisers, as well as printers, list brokers, mailing
houses, advertising agencies, and direct marketing suppliers that would also be
severely impacted by this legislation. I currently serve as a member of the DMA Board
of Directors, and I have served as chairman of DMA"'s Catalog Council. My testimony

here today is on behalf of the entire association and its more than 2,700 members.

The mail order tax proposals which have been introduced in this Congress call for
altering the traditional and constitutional relationship between the states and

interstate commerce by granting states the authority to require out-of-state businesses
to collect and pay state use 1axes. We believe that these proposals are
unconstitutional and unwise. We also believe that the inefficient tax collecting and
unproductive costs called for by these proposals would be damaging to the national

economy and short-sighted even from a state revenue perspective.

However, the major reason for my testimony concerning this legistation, and the
primary reason for the widespread and determined opposition to it, is the impact it
would have on direct marketing companies and their customers. The costs for

companics 10 collect these taxes would be heavy for some and ruinous for others, and
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the annoyance to mail order customers would, we think, significantly reduce salcs.

If the correct tax on mail order purchases could be magically and painlessly calculated
and added in (as it is at the cash register in 2 retail store), then we would not be
here today. The fact of the matter is that collecting taxes through the mail is not
comparable to collecting taxes in person. Of necessity the procedures are more costly
for the companics and more annoying and time-consuming for the customers. A chart

A
comparing the aggravation factor in figuring the tax for mail order customers and the

retail customers is appended

to this testimony.
TOMER RAYATION

Without getting into specific problems such as what tax applics to gifts sent to another
state or whether postage and handling is taxable in a given state, let me just say that
mail order customers, unlike their retail counterparts, must ¢xpend effort to determine
the tax. They must determine which items they order are taxable, what the correct
rate is, and then actually do the computation. We catalogers spend an awful tot of
money just getting customers te the point where they feel they want to buy something
from our catalogs. Then we do everything we can to make the ordering process simple
and casy. The last thing we want 1o do at that point is to throw in a math problem
involving decimals and taxes to really test our customer's motivation to buy. The tax
rates under this legislation, it should be noted, would in all likelihood be differcnt

from the rate a customer is used to paying in the local stores.

Tax administrators say not to worry and, of course, that's easy for them to say. The
millions of mail order customers would not be annoyed at them. They would be mad at

the Congress and aggravated with the process of ordering through the mail.

COMPANY COMPLIANCE COSTS

Lost sales and aggravated customers are not even the worst problems that would be
created by this legistation. Company compliance costs are what is most troubling to

Bedlord Fair and other mid-size direct marketing companies. To get some objective
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idea of the magnitude of the compliance burden, DMA commissioned Touche Ross &
Company to survey the industry, Actual on-site audits were conducted at 30 companics
to verify each company's cost elements for tax collection where they are currently
collecting the sales‘and use tax. A representative cross-section of large and small
marketers was sclected by Touche Ross. Some companies surveyed were collecting in

all jurisdictions and others were collecting in only one or a few states.

Here is a summary of the findings of the study:
1. The average direct marketing company spends 15 cents in collection costs for
every dollar of sales or use tax collected.

2. The average compensation from the states is just less than one percent, so
that the average uncompensated cost of collection is 14 cents for cvery dollar

of tax collected.

3. The single most significant variable aflfecting collectiom costs is size of the
company. The larger the company, the smaller the cost of collection
(generally) as a percentage of total sales or of taxes collected.

4. The results indicate that direct markecters, on average, have 6 or 7 times the
collection costs of retailers who can collect sates tax at a cash register.

(Comparisons are to the results of a 1982 study of retail collection costs
conducted by Pcat Marwick Mitchell & Company.)

As the Touche Ross study documents, the average direct markecter now spends 15 cents
for every dollar of use tax collected. Those collection costs come right out of profits,
of course, and right of f of taxable income for state and federal corporate income tax
purposes.
Bedford Fair is currently required to collect taxes only on New York sales. Therefore,
our New York business is less profitable than our business in the other 49 states 1
accept this situation for three reasons:
1. I have freely chosen to locate my business in New York State, and
2. I derive tangible benefits from New York State services and accordingly
have an obligation to support the state by payment of taxes and
performance of certain duties, and

3. I have a voice in the political process of New York State.

If, as a result of this proposed legislation, I were to be placed in the role of tax
collector/use tax payer for the remaining 45 states that collect tax, I believe that a
substantial portion of the modest profit margin earned on net sales in ¢ach of those
states would immediately evaporate. More precisely, it would be spent in unproductive

and inefficient tax collecting activities. Many companies would not be able to remain
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profitable under these conditions, and a threshold exemption would not save all of

them.

Because of the importance of the compliance cost issue, it is surprising that no
proponents of the legistation have made the slightest inquiry into the matter. Even the
Advisory Commission on Inter-Governmental Relations (ACIR) in 1985 recommended
federal legislation in a 66-page "cconomic study® without any survey of the industry or
analysis of compliance problems. As a substitute for analysis, the ACIR study contains
the f-'lowing statement: "It should be noted that technological progress, data
processtng, and electronic devices (cash registers, calculators, microcomputers, ¢tc.)
have probably reduced comptiance costs in the last two decades. " This is not the kind
of analysis necessary for such a drastic proposal, and it is not accurate. Computers

are necessary to collect taxes on mail order purchases, but they d¢ not solve or cven

mitigate all the problems.

As a New York company, we are currently required to collect and remit ;alcs taxes for
approximately 82 different taxing jurisdictions within the state. Despite years of
attempting to program computers to make these calculations for us, we have becn
unsuccessful in achieving this goal. The 45 additional 1axing jurisdictions which this
legislation would make us responsible for would pose even greater problems than the
local subdivisions of New York. Not only are the tax rates different, but unlike
subdivisions within a state, each state also has different lists of what items are

exempt, different ways of defining those items, different lists of what buyers are tax
exempt, different filing requirements, forms and procedures, a different set of auditors,
and the power to enforce their

assessments in courts of law hundreds and even thousands of miles from our company

headquarters.

State taxing authoritics themsclves recognize the inefficiency of collecting smali
amounts of tax through the mail._ The state of North Dakota, for example, instructs
citizens on the state income tax form not to pay any tax if the amount owed is less
than $5.00. Other states have similar provisions. Of course, if the taxpayer were

standing in front of a cash register in the tax office, they would say in such cascs,

"That will be $4 37, please.”
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Customer ¢rrors are another significant cost element for all direct marketers, and are
parliculariy large for some. Retailers never have to worry about customers making
mistakes in computing taxes. But we direct marketers cringe at the thought of having
thousands of our customers doing math problems before determining how much money
to send in on their orders. Some direct marketers currently experience nonpayment or

undecpayment by customers of approximately 9% of the total taxes due, and I am told

that the percentage of nonpayment or underpayment increases when companies attempt

to coltect taxes outside their home state.

Each error dramatically increases our cost of handling the order. Nonpayments present
the marketer with a Hobson's choice. we can cither rsturn the order and ask for full
payment, fill the order and bill the customer for the missing tax, or simply pay the tax
out of company profits (the state always wants full payment, regardless). Oftentimes

the last alternative is the least expensive and that puts the coilection cost on those

orders at 100%.

Computers notwithstanding, direct marketers have significant cost clements not present
for fixed location retailers, and these are just ongoing costs. No attempt has been
made to estimate the one-time costs of creating the system to handle nationwide tax
collecting. I would not even know where to begin to turn Bedford Fair into a tax
collector and remitter for 45 other states. At a minimum this would involve acquiring
computer software, in-house tax expertise, and additional trained personnel. Many
companies would be forced to expand or replace computer hardware. The burden of
this transition would vary tremendously from company to company depending upon
individual circumstances, but 1 can tell you that most direct marketing companies woultd
be turned upside down. 1 don't know of any direct marketers who acquired computer
hardware or software or set up systems for dealing with orders in anticipation of the

possibility of collecting taxes in 46 different states.

The tegislation before this committee highlights a problem: that it is very difficult to
collect use taxes -- difficult for the state and difficult for the marketers. When these
taxes were first enacted decades ago, there was virtually no mail order industry. The
sales tax was designed to work in a retail situation. There is simply no way to make

this tax work cither fairly or efficiently in the context of consumer mail order sales.
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Tax administrators point to large national retail chains as proof that it is possible to
collect taxes on mail order sales nationwide. 1 don't know if this is a serious
argument, but the situation with regard to mid-size catalog companies such as Bedford
Fair is in no way comparable to that of these multi-billion dollar retail giants. For
catalogers with a rctail presence in every state the cost of collecting each state's use
tax is greatly diminished by the lact that all of the analysis of each tax law and its
effect on the company product line is already done as part of the retail store
operation. In addition, many of the personnel necessary to deal with tax collecting

and record- keeping have already been hired or retained.

National retailers are also in a position to minimize or ¢eliminate the costs of customer
error and nonpayment of tax by offering revolving credit charge cards and the
opportunity to pick up catalog o ers at hundreds of retail locations. Finally, it should
be noted that the national retaiiers can spread their sales and use tax collection costs

over literally billions of dollars of total retail sales. This reduces the relative burden

dramaticatly,

What about the example of some smaller direct marketers? Catalog companies such as
the Talbots, the Sharper Image, Eddie Bauer, Banana Republic, Brookstone, and others
are now collecting taxes in many states on their catalog sales because they have retail
operations in those states. [n each case the company made a calculated business
decision that it was worth the increased burdens in order to take advantage of the
retail potential which their catalogs had stimulated in those various states. The
legislative proposal before this subcommittee would force hundreds and hundreds of
direct marketers who have ncither the ability nor the desire to expand into retail at
this time to absorb the increased tax collecting costs of a sudden ¢xpansion into atl 50

states at once without any of the benefits of an actual fetail expansion.

Onc last point on compliance costs. Tax administrators have explained to direct
marketers their lack of interest in compliance burdens by stating that "It’s the cost of
doing business." But is it? It is true that any burden that government places on
businesses becomes a cost of doing business. However, under current faw, purely out-
of-state direct marketers have no obligation to collect taxes for states where they

have no presence. So actually these burdens are not a cost of doing business for
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direct marketers. Tax administrators have come to Congress to try to make them a

cost of our doing business.

EAIRNESS

State tax officials argue that we need to "level the playing field" by requiring all
marketers to collect a sales tax or a use tax. 1 have already attempted to explain that
this legislation would not create a level playing field since the problems associated
with the collection of a use tax on mail order purchases are much more severe, both
for the seller and the buyer. But fairness in tax policy also has to do with benefits.
Sometimes higher tax burdens are justified by greater benefits. One might expect that
state tax officials are justifying the imposition of greater burdens on mail order
companies because they receive greater benefits from the taxing state. However, just

the opposite is true. States provide considerable benefits in terms of police and fire

protection, sanitation services, etc., for businesses located within their borders.

Mail order companies with property or even one employee in a state currently collect
that state'’s use tax in return for state services. This legislation would force mail

order companies with no presence in a state to absorb the cost of collecting the state
use tax in return for no services, In addition, without employees or property in a

state, a company is without a political voice to affect those tax laws or to appeal from

the often heavy-handed tactics of tax collectors.

CONSTITUTIONAL ISSUES

In fact, there are more fairness arguments against this legislative proposal than in
support of it. The nexus standards which tax administrators would have Congress do
away with were derived from the Commerce and Due Process Clauses of the U.S.
Constitution. The concept of nexus is an attempt by the U.S. Supreme Court to
determine the lairest possible way of determining who should and who should not be
required to collect state use taxes. The Court determined that fundamental fairness

demands that a company have some presence in a state and receive some benefits from

that state in order to justify the collection duties imposed.
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Doing away with the nexus concept in this context would also ¢stablish an extremely
dangerous precedent. The recently enacted Florida advertising tax on national
advertising demonstrates once again that states desperate for revenue are not shy
about passing tax laws which are constitutionally unenforceable, It is arguable that the
legistative proposal before you today would give Florida the extra constitutionat
authority it needs to collect tax on national advertising with pernicious results.
Whether or not Florida retains its current services tax is not the point. In any case,

granting authority to the states to tax and otherwise burden interstate commerce

without regard to nexus opens up a Pandora's box of evils for the national economy.

S. 1099 presents still another constitutional problem. In an efforrto mitigate the
enormous problems of collecting use taxes, this bill authorizes an unprecedented lederal
intrusion into state tax policy. Even more limitations on the rights of states and therr

subdivisions to control their own tax policy would be necessary in order for the bill to

be minimally feasible.

This federal intrusion may seem welcome in the short term. State sales and use tax
laws are for the most part a hopeless maze of complexities developed over years of
responding to various political pulls and pushes \As welcome as federally-mandated
simplifications may seem, this is a dangerous road to start down. The long-term
implications of federal involvement in state tax policy are likely to cause more

irritation than harmony, and this level of intrusion may itsclf be a violation of the

conslitutional principle of federalism.

EVENUE ESTIMAT

All clse being equal, if these bills were reasonable proposals for collecting more taxes,
then the size of the revenue estimate would not matter. And in this case, the main
point to be made is that more of the proposals currently before the congress are

reasonable -- they are drastic measures which would, in addition to tampering with

constitutional principles, create serious practical difficulties and revenue of fsets as

well.
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In this context we feel it is useful to correct the revenue estimates used by

proponents for the following reasons:

a)

b)

¢)

Revenue is the sole jué!ification for the federal legislation (the "level the
playing field" argument is not relevant to about 95% of the product categorics
sold by both retailers and direct marketers, and the legislation creates more

unfairness than it cures);

The revenue estimates are not just a little of f, they are twice the size of the
actual potential revenue gain for the states; and

This is not a case of experts disagreeing concerning projections that depend
upon assumptions. We are dealing with an existing tax, objectively
determinable figures, and identical starting points. It is a simple case of the
ACIR consultant doing a sloppy study and getting the wrong answer.

Therefore, in 1986 the Direct Marketing Association commissioned Robert R. Nathan

and Associates (RRNA) to perform an economic study in order to check the accuracy

of revenue estimates in the 1985 ACIR report. RRNA was instructed to begin the tax

revenue calculations with the same industry sales figure as the ACIR used in their

higher of two estimates. RRNA then worked with the compiler of these industry sales

figures to make sure that all tax-ncutral categories were removed before the tax

calculations were made.

Here is a summary of the study’s findings:

Only $694 million in additional state and local tax revenues could have been
gencrated had the proposed legislation been in effect in 1984, which is less
than half of the ACIR estimate.

Fifty percent of taxable mail order sales by companics with at least $12.5 MM
in mail order sales (the threshold in the ACIR recommendation) are already

subject to a collection duty.

When compared to cxisting state and local revenues, the additional revenue
potential of the proposed legislation averages only 0.13 percent of current

receipts.

The revenue figures are based on the assumption that every penny of
uficollected tax could be collected at no cost to the state governments and
with no adverse affect on other sources of revenue. In actual fact, states
would realize only a fraction of the revenue identified.

According to documented trends in the direct marketing industry, it appears
that the amount of uncollected tax on mail order purchases is likely to decline
in coming years without any change in the law., Companies involved in direct
marketing are voluntarily acquiring nexus in many states because of marketing
advantages, for example: opening retail stores (dozens of well-known
catalogers have already opened stores in multiple states), establishing 800
number calling centers, and setting up regional distribution centers for faster

delivery.
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A recent update of the flawed ACIR study reports adjustménts for two of the three
major factors overlooked in the original rcport.v These partial'adjustments so diminish
the revenue estimate that even after multiplying by a substantial annual growth factor
(8.4%), the adjusted ACIR projection for 1988 is actually lower than the original ACIR
revenue figure for 1985! Unaccountably, the ACIR has buried this figure on page eight
of their new report and instead has highlighted unadjusted figures in a full page chart

with a state by state breakdown.

Thus, the spotlighted figures in the ACIR update give revenue estimates which include
amounts that are already being collected as well as amounts that could not be collected
under the proposed legislation. Nevertheless, Congressman Dorgan and othcrs are using

these unadjusted figures in support of this legislation.

R ING E

Doth bills before this committee would mean an unprecedented expansion of state
taxing power, a violation of traditional constitutional values, unproductive costs for
American businesses, and damage to the U.S, economy in the pursuit of a negligible
amount of state tax revenue. But perhaps the greatest problem with this legislation is

that it is unnecessary. It is a drastic and expensive solution to a problemn which is

getting smaller by itself.

Tax officials have taken a ouick and superficial look at direct marketing and concluded
that mail order buying is a rapidly growing hole in state sales tax coffers.

Bascd on this conclusion, state tax administrators have in the past three years devoted
an extraordinary amount of energy to this issue, inciting local retailers against out-of -

state companies and advocating congressional action to grant states power over

interstate commerce,

However, the nced for federal legistation in this arca should not be based on such a
superficial analysis of direct marketing. Yes, the industry is still growing (although
not as rapidly as in the previous decade). But take a closer look at the new growth
areas of direct marketing: political fundraising, charitable fundraising, insurance sales,

and the sale of investments and financial services. What, pray tell, do any of these
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have to do with sales tax® Nothing. Ye( the figure used by tax administrators in
newspaper articles and speeches to represeat the size of direct marketing and its

threat to sales tax revenue is invariably three times too large because it contains the

$80+ billiga—sa.year in direct marketing "sales” attributable to fundraising and other
— b
“TTAXSeRempt categories

Mail order m;alkeling of taxable consumer products is still growing at a healthy, if
more modest, pace, but here too the major trends should be a great relief to tax
adminislratori'c\rtrywhcrc‘ The fastest growing catalog operations are moving rapidly
into retailing, setting up stores to profit from the demand which their catalogs create
among the 40-50% of the American consuming public that wants to see 2 product, feel
it, try 1t on, agd take it home immediately. As more and more companies such as the
Talbots, (hc‘S_harpcr Image, Banana Republic, and Williams-Sonoma open stores in more
Ed
and more states, they arc required to collsct state taxes on their catatog sales in these
states. Likewise, more and more companies are €xpanding into more states to improve

thzir direct marketing with 800 number calling centers, regional distribution centers,

the use of new tcchnologies, ete

If these trends continue (as industry experts expect), more and more companies will be
collecting mnore tax in more states. Under these circumstances drastic legislative
measurcs would not s¢cem to be called for. It is a3 good time to remrember the words of

the ancient Chinese proverb: “Never swat a fly on your neighbor’s forchead with a

hatchetr.”
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Visibitity

Is the ftem taxadle?

Tax Rate

Tota! Tax

Postage and/or
handling -- taxable?

Gifts -- what tax?

FACSMLE (2C2. 7852231

The Customer Aggravation Factor:
Comparison of Seles Tex ond Use ltax

Setes Tax Use Tax

Almost fnvisidble «- Patnfully visible -

the least noticed form a3{1 order customers aot

of tazation only have to confront the
tax, they have to do ol

the calculations themselves.

Customers must know what 13
taxedle or Jook 1t up or
guess.

Cashier figures 1t

Customers must know what the
rate {s or look it up or
guess.

Programmed

Customers must multiply the
correct tax rate times the
sale price of al! taxadle
items an¢ ad¢ the tax to the
price total.

Cashier figures 1t

Depends upon state law.
(there are four different
possibilities)

Not applicadble

No change [tems shipped to other states
are taxed eccording to the
laws of the other state which
the customer would have to
know or look up or take a
quess.
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JOSEPH A. CONNOLLY
CHIEF FINANCIAL OFFICER
HOME SHOPPING NETWORK

ON
S. 639 AND S. 1099

DECEMBER 18, 1987

Chairman Baucus and Members of the Subcommittee, as
Chief Financial Officer, cChairman of the Executive Committee
and a Director of Home Shopping Network, the largest
electronic marketing enterprise in the country, I would like
to submit for review by the Subcommittee on Taxation and Debt
Management the following comments regarding S. 639 and S.
1099.

BACKGROUND OF HOME SHOPPING NETWORK

The history of shopping at home via TV began more than a
decade ago when Home Shopping Network Chairman Roy M. Speer
and President Lowell W. Paxson experimented with the idea of
selling merchandise over the air waves. A trial venture with
a Florida radio station proved so successful that Mr. Speer
and Mr. Paxson moved ahead to capitalize on the opportunity
by adding a new dimension.to their innovative concept -~ The
Home Shopping Club.

In 1982, the Club moved to regional cable television
where over the next three years, programming and systems were
refined and the Company enjoyed substantial sales increases.
July 1985 marked the Club's national launch with HSN 1,
America's first nationwide, discount, 24-~hour-a-day shop-at-
home TV service via cable TV. It also marked the genesis of
a new industry. By September 1986, the Company had begun
nationwide transmission via broadcast TV of a second honme
shopping service - HSN 2.

Today, The Home Shopping Club is transmitted live, via
two networks from the Tampa Bay area of Florida, to 14.9
million cable viewing households, 29.6 million broadcast
viewing households, and 2.0 million homes with satellite dish
receivers. :

Home Shopping Network maintains distribution facilities
in Florida, Iowa, Nevada and Virginia. In addition, it has
numerous subsidiaries, engaged in various lines of business,
operating in nine other states.

Home Shopping Network prides itself on its innovative
concepts, its desire to be the leader in the industry, and
its ability to be at the forefront of industry technology.

POSITION OF HOME SHOPPING NETWORK

Home Shopping Network opposes legislative efforts,
specifically S. 639 and S. 1099, to give states the authority
to require out-of-state retailers to collect and remit state
sales taxes. Home Shopping Network operates in accordance
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with the National Bellas Hess Supreme Court decision which
ruled that a company must have sufficient business contacts
with or presence in a state (which, for shorthand purposes is
called "nexus"), before that state can require the company to
collect sales tax on the state's behalf. In National Bellas
Hess, the Court held that the mere solicitation of mail order
sales and the subsequent delivery of goods through interstate
channels did not create sufficient nexus. It is our position
that regular solicitation of sales via televised or other
advertising media likewise does not create sufficient nexus
with a state to allow that state to require collection of
sales taxes. An out-of-state retailer's use of federally
regulated airwaves to solicit sales of its goods creates no
more presence in a state than the use of the mails to
distribute mail order catalogs.

DISCUSSION OF S. 639 AND S. 1099

Both S. 639 and S. 1099 are designed to expand the power
of the States to impose sales or use tax collection
responsibility on out-of-state retailers that -currently are
under no obligation to do so pursuant to National Bellas
Hess, Inc. v. Illinois Department_ of Revenue, 386 U.S. 753
(1967) .

S. 639 provides that any state or any of its political
subdivisions shall have the power to impose a sales or use
tax on (1) any interstate sale of tangible personal property
by a person 1located outside such state or political
subdivision, or (2) the use of tangible personal property in
such State or political subdivision acquired through any
interstate sale by a resident of such state or political
subdivision, from such a person. The term "interstate sale"
is defined by the bill to mean "a sale in which tangible
personal property sold is shipped or delivered by common
carrier or the United States Postal Service to the purchaser
in a State from a point outside such state."

S. 1099 proviaes that a state shall have the power to
require a person to collect a state sales tax imposed with
respect to a sale of tangible personal property if the
destination of sale, by any means of delivery, 1is in such
state and if certain other conditions are met. First, the
seller must engage in regular or systematic solicitation of
sales in such state. For this purpose, "soliciting of
sales" means making known that a kind of tangible personal
property is for sale. Second, the seller must have gross
receipts from the sale of such tangible personal property
that exceed $12,500,000 per year nationwide or $500,000 per
year in such state. For this purpose, annual receipts are
measured using the one-year period ending on the September
30th preceding the calendar year in which the sale that is
the subject of such tax occurs. In addition, S. 1099 allows
the imposition of local sales taxes in a state only if all
local jurisdictions in the state impose a sales tax on the
same property at the same rate and such local sales tax is
collected and administered by such state. Finally, sales tax
returns would be filed with the state only on a quarterly
basis and an accounting of sales tax receipts on a
geographical basis would not be permitted.

Although S. 639 and S. 1099 are each designed to
authorize states to require collection of sales and use taxes
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from out-of-state retailers, the bills have several
important differences. First S. 1099 operates to require a
seller to collect a state sales tax only if the seller
engaged in "regular or systematic soliciting"™ of sales in the -
state. S. 639, on the other hand, does not require that
there be any minimum contacts or nexus between the out-of-
state retailer and the state other than the delivery of
property into the state.

A second ,difference is that S. 1099 applies a de
minimis threshold to exempt small retailers from the
operation of the bill. In contrast, S. 639 applies to all
out~of-state retailers, regardless of size.

Third, S. 639 authorizes local jurisdictions to impose
local sales and use taxes on interstate sales, thus requiring
the interstate retailer to face a myriad of local tax rules
and reporting obligations. S. 1099 authorizes collection of
local sales taxes only if the tax is the same across the
state and is collected and administered by the state.

Finally, S. 1099 attempts to 1limit the compliance
burden by 1limiting the number and frequency of tax returns
that may be required by a state. S. 639 has no such
provision.

In summary, S. 639 is a bill that would legislate away
the existing immunity from sales tax collection
responsibility for interstate retailers and would place on
interstate retailers the same sales tax collection and
reporting obligations required of 1local retailers. In
essence, an interstate retailer, having an actual business
presence in only its home state, could be required to collect
and accourt for sales taxes in 45 states and the District -of
Columbia, plus over 6,000 local jurisdictions. S. 1099, on
the other hand, would only apply to interstate retailers
with sales volumes exceeding stated minimums, would provide
for less complicated reporting obligations, would limit the
extent to which 1local sales taxes are imposed, and would
require minimum contacts or nexus with a state before any
collection responsibility would be imposed.

DE MINIMIS THRESHOLD

It is important in any 1legislation that recognition
be given to the burdens that would be placed on small
businessmen. If S. 639 were passed in its present form,
every retailer making sales to customers in states other than
the state of commercial domicile would be required to collect
and account for sales taxes in all jurisdictions where its
customers reside. To impose this burden, without regard to
the size of the retailer, would result in legislating out of
existence many small businesses.

Home Shopping Network operates on such a large scale
that any imposed de minimis threshold would be of little
significance. If the de minimis threshold of S. 1099 were
passed, Home Shopping Network would be required to collect
sales taxes in all 46 taxing states (including the District
of Columbia). Even though it will afford us no relief from
an increased tax compliance burden, we wish to point out the
problems we see associated with the proposed de minimis
threshold.
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First, assuming that a retailer engages in regular or
systematic soliciting of sales in a state, S. 1099 would
require a retailer to collect sales taxes in that state if it
has annual gross receipts of $12,500,000 nationwide or
$500,000 in the state. Because this test is stated in the
disjunctive, it 1is possible for a retailer to have
$12,500,001 of nationwide sales, sales in all 46 taxing
states, and yet not have sales in any state exceeding
$,00,000. As written, the de minimis threshold would operate

"to require that retailer to collect sales taxes in all 46

taxing states. This would pose an unwarranted
administrative burden for a retailer that is, in essence, a
small business. In fact, it is possible for that same

retailer to generate $23,000,000 of annual nationwide sales
and still not exceed $500,000 in any state. Assuming an
average sales tax rate of 5%, any given state would only
receive $25,000 in sales tax collections from that retailer.

Second, S. 1099 would require a retailer, such as Home
Shopping Network, to collect sales taxes in all 46 taxing
states since its annual sales exceed $12,500,000. In fact,
such a retailer could be faced with the burden of collecting
in states where it has a very small sales volume, and,
hence, minimal business contacts or nexus.

LOCAL SALES TAXES

The collection of local sales taxes is strictly limited
by S. 1099 which establishes as a condition for collection
that local rates and coverage be uniform in all geographical
areas of the state. Various groups, including the National
League of Cities, believe that a streamlined collection
process can be established for 1local sales taxes which
maintaining the ability of 1local jurisdictions to impose
different rates and coverage.

Two approaches have been proposed by the National League
of Cities. Under the first, preferred approach, a national
clearinghouse would be established to provide up-to-date
information to both sellers and buyers via a cost-free "800"
telephone number. Remittance costs would be minimized by
establishing a zip code-based system of information returns
and revenue distribution.

The second approach would provide that, notwithstanding
differing local rates of tax on in-state sales, a single
sales tax rate be imposed on all interstate sales to
residents of the state, with the resulting revenue to be
divided among governmental wunits in accordance with
established tax receipt ratios.

In proposing these alternatives, it is assumed that the
large mail order and direct sales firms would only need to
adjust their highly automated billing programs and procedures
to accommodate local as well as state sales tax collections.
It is also assumed that computer software currently exists to
assist retailers in complying with state and local sales tax
laws, both for the differences in sales tax rates and in
taxable and exenpt items. Neither of these assumptions is
correct.

There are several problems associated with compliance
with local sales tax laws, including (1) changing rates, (2)
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definitions of taxable and exempt items, and (3) reporting
procedures.

Home Shopping Network has significant experience in
dealing with the administrative aspects of complying with
sales tax rules in local jurisdictions. There are states
where some local jurisdictions change their tax rates as
often as monthly. While the definition of taxable and exempt
sales does not change as frequently, maintaining a current
data base of rates and taxable transactions is quite time
consuming and costly. :

It is true that computer software currently exists to

assist in sales tax collection. However, such software is
zip code based and deals only with rates. It does not
provide assistance with taxable and exempt items. Such

software must be internally generated and kept up to date.

Reporting procedures vary with each jurisdiction. While
most local sales taxes are administered by the states,
others, such as Louisiana, require that sales tax returns be
filed with each local taxing jurisdiction. Even where the
local jurisdiction's tax is administered by the state, little
assistance is provided in complying with the reporting rules
(forms are not pre-printed with each 1local jurisdiction
indicated, and the use of internally prepared, computer
generated, reports .re not encouraged and must meet different
format specifications).

The administrative burdens associated with local sales
tax collection, especially in multiple states, 1is more
cumbersome, and costly, than those favoring such legislation
believe. It is ludicrous to assume that the use of an '"800"
number will make the burden of compliance easier. Most
government "800" numbers are difficult to reach and are
answered by staff that are not fully trained to answer all
questions. For a company like Home Shopping Network, it
would be impossible for our operators, when faced with
questions about the applicability of sales tax, to call an
"800" number, with a customer on the line ordering a product,
and expect a timely response. Home Shopping Network's sales
volume is based on timeliness of order acceptance. Our sales
would be drastically impaired if our telephone order takers
had to be concerned about calling an "800" clearinghouse.

Requiring out-of-state retailers to collect all 1local
sales taxes does not place them on equal footing with local
retailers or with national retailers that have retail outlets
throughout the country. The local and national retailers
collect sales tax at the point of sale, where they have an
actual physical presence and where they derive direct benefit
from the services and facilities provided by the state and/or
local taxing jurisdiction. For each such outlet, a local or
national retailer need only be concerned with the rates and
rules at that specific location. This is much different than
requiring Home Shopping Network, accepting orders only in
Florida, to collect sales taxes in Cut and Shoot, Texas, New
York City, Moville, Iowa and Nye, Nevada.

COMPLIANCE BURDEN

As already indicated, there is a significant compliance
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burden associated with local sales tax administration. Apart
from this, there are significant compliance burdens
associated with multiple State sales tax collection
obligations in general. These include differences in- the
sales tax base and the possibility of multiple State sales
tax audits, as more fully discussed below.

Sales Tax Base

It is unreasonable to assume that the differences in the
base of sales tax laws do not pose significant problems for
mail order or direct sales firms. Home Shopping Network is
involved in direct sales and mail order. From a mail order
standpoint, we would have to advise our customers of the tax
rates and exemptions for each of the 46 taxing States plus
over 6,000 local taxing jurisdictions. This would require us
to include a complicated set of instructions in each of our
catalogs. Contrary to popular belief, most consumers are not
totally familiar with their own state's list of products
exempt from sales tax.

Clothing is a large sales item for Home Shopping
Network. The differences in the taxation of clothing between
the states are numerous. For example, sales of articles of
clothing are exempt in Massachusetts, but only up to $175 of
the sales price on any article of clothing. 1In New Jersey,
clothing is exempt, except articles made of fur. Children's
clothing is exempt in Connecticut, but the exemption only
applies to children's clothing for the exclusive use of
children who are less than ten years of age.

Home Shopping Network is also involved in mail order
sales of prescription medicines and other medical supplies.
Prescription medicines are exempt from sales tax in many
states, but not in all states. Even in the states that
exempt prescription medicines, there are significant
differences. For example, in Alabama, prescription medicines
are exempt only if sold to persons over 65 years of age.
Other states exempt all medicines. The types of medical
supplies that are exempt vary greatly between states, and
follow no discernible rational pattern.

As the above discussion demonstrates, Home Shopping
Network, and any other interstate retailer, would be faced
with an extremely complex task of establishing and
maintaining a database to cope with the inordinately diverse
set of rules that currently exist.

State Sales Tax Audits

A taxpayer does not directly pay for the cost of any
audit. Auditor wages and travel expenses are borne by the
State agency. However, the taxpayer is obligated to provide
an auditor with a place to work and to devote as much time as
needed to ensure that the audit is conducted in a timely,
efficient and fair manner. This requires a taxpayer to
spend time with the auditor. If a taxpayer were subject to
sales tax collection responsibility in 46 taxing states, it
would be subject to ardit by those same 46 states. This
would pose an undue burden on the taxpayer to devote the
time required for such audits.
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STATE COQO TIO!

It is reasonable to assume that, if Congress grants the
states the power to require interstate retailers to collect
state sales taxes, all 46 taxing states will adopt such a
law in one form or another. Many states have already
adopted similar laws, although their constitutionality has
yet to be challenged (California, Oklahoma, Arkansas, North
Dakota, Ohio and Nebraska). This would require that Home
Shopping Network, and many other interstate retailers, be
prepared to conform to the sales tax laws of 46 taxing
states in a relatively short period of time. As has been
pointed out above, this is a formidable task.

Home Shopping Network has experience in dealing with
various states from a sales tax standpoint. wWhile not
universally true, some states are unwilling to grant a new
sales tax collector any leeway in adopting procedures to
comply with the state sales tax rules. Those states expect
a new vendor to be totally prepared to comply with the sales
tax laws the moment the first sale is made in the state.
This is not reasonable or possible. If not totally prepared,
the taxpayer will be assessed for uncollected sales taxes.
This could be extremely costly.

CONCLUSION

As 1initially stated, Home Shopping Network opposes
legislation that would allow the 46 taxing states to adopt
laws requiring out-of-state retailers to collect state sales
taxes. Home Shopping Network views such legislation as
unconstitutional, as placing such retailers at a substantial
disadvantage with respect to in-state retailers, and as
creating an undue administrative burden on such retailers.

Home Shopping Network takes its Federal and State tax
obligations very seriously. We do not dispute the concern of
many state tax administrators that additional sources of
revenue are required. Nor do we dispute the fact that sales
taxes are owed in all taxing states in which our customers
are located. We do take exception to the assertion that we
should be required to act in the place of such state tax
administrators to collect those taxes on behalf of the
states when we do not have sufficient presence in the states
to obtain the benefits of state services.

Should any members of the Subcommittee have any
questions regarding Home Shopping Network's experience with
multiple state sales tax collection and reporting, we would
be happy to provide any additional information requested.
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Statement of

LUCAS A. POWE, JR.
Professor of Law, University of Texas

November 6, 1987

Mr. Chairman. My name is Lucas A. Powe, Jr., and I am the
Bernard J, Ward Centennial Professor of Law at The University of
Texas. I hold a B.A. from Yale University, my J.D. from the
University of Washington, and I was Law Clerk for Justice
William O, Douglas of the United States Supreme Court during the
1970 Term., Since that time I have been on the Texas faculty
where my specialty is Constitutional Law. In that capacity I
have testified before several committees of the House of
Representatives and the Senate and written numerous articles as
well as a recent book. In addition to teaching at Texas I have
taught Constitutional Law as a Visiting Professor at Berkeley,
Georgetown, and the University of Connecticut.

I wish to address the constitutionality of H.R. 1242 and
H.R, 1891, which would authorize states to impose tax collection
duties on out-of-state direct-mail retailers. Natiocnal Bellas

Hess v. Illinois Department of Revenue, 386 U.S. 753 (1967) and

subsequent cases demand a substantial nexus between the state and
its would-be tax collecting retailers., These cases make it all
but certain that the two bills in question would be quickly
declared unconstitutional in whole (H.R. 1891) or in part
(H.R. 1242).*

National Bellas Hess was a Delaware corporation doing

interstate direct-mail business from Missouri. Illinois amended

* It is doubtful anyone would support H.R. 1242 without the
unconstitutional provisions as the remaining parts are
either unnecessary or tied to the unconstitutional parts.

-1~
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its use tax statute to require firms "soliciting orders within
this State from users by means of catalogues or other
advertising"” to collect the tax on Illinois transactions. The
Supreme Court held éhat the Illinois requirement violated both
the Commerce Clause and the Due Process Clause. As to the
former, the Court found Illinois had unreasonably burdened the
interstate market. As to the latter, the Court held that the
solicitaticn and subsequent delivery through interstate channels
did not provide the state with a sufficient nexus to render
constitutional its demand that National Bellas Hess operate as a
tax collector.

There can be no doubt of the plenary power of Congress over
interstate commerce. Congress can legislate to remove barriers
to commerce, to create barriers to commerce, or to allow the
states to create barriers to commerce. When the Court sustained

the McCarran Act in Prudential Insurance v. Benjamin, 328 U.S.

408 (1946), all these issues were finally put to rest. Thus
neither H.R. 1242 nor H.R. 1891 raises any questions of
constitutionality under the commerce clause even though each

would undo the decision in National Bellas Hess.

Congressional power is not plenary under the Fourteenth
amendment, however. Just two years ago the Supreme Court held
that an Alabama tax, imposing higher burdens on cut-of-state
insurance ccmpanies, violated the Fourteenth Amendment despite
the fact that it was duly authorized by the same McCarran Act.

Metropolitan Life Ins. v. Ward, 105 S. Ct. 1606 (1985).

Metropolitan Life thus requires that Congressional actions

comport with Court decisions construing the Fourteenth
Amendment. Neither H.R. 1242 nor H.R. 1831 could legislatively
create a Due Process nexus that the Court has held dces not
exist. To the extent either loosens the requirements of
necessary contacts between the taxing state and out-of-state

direct-mail retailers, it would be unconstitutional.
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In a series of state taxation of interstate commerce cases
decided in the 1970s and 1980s, the Court has formulated a four-

part test of constitutionality. Complete Auto Transit v. Brady,

430 U.S. 274 (1977). The first prong of the test requires a
sufficient nexus between the party and the taxing state. 1In

Commonwealth Edison v. Montana, 453 U.S. 609, 626 {198l1), the

Court described the first prong of Complete Autc Transit as

follows: "Under this threshold test, the interstate business
must have a substantial nexus with the State before any tax may

be levied upon it. See National Bellas Hess, Inc. v. Illinois

Revenue Dept., 386 U.S. 753 (1967)." (Emphasis in original.)
Thus the Court requires "a substantial nexus" between the
enterprise and the taxing state before the state may make

impositions on the enterprise. As the Complete Auto Transit line

of cases demonstrates and any observer would already know, few
cases present real nexus questions. But some do, and when nexus

becomes the issue, National Bellas Hess is the standard. It

helps demonstrate what is and what is not "a substantial nexus."
First, what is "a substantial nexus?" If the firm the
state has required to collect its taxes has either agents working

in the state, Felt & Tarrant v. Gallagher, 306 U.S. 62 {1939), or

local retail outlets, Nelson v. Sears, Roebuck & Co., 312 U.S.

359 (1941), Nelson v. Montgomery Ward, 312 U.S. 373 (1941) the

nexus is constitutionally sufficient. wWhen the enterprise has
those types of presence in the state it is necessarily receiving
the benefits of state government: fire, police protection,
services, opportunities. In the frequently qucted words of

Wisconsin v. J.C. Penney, 311 U.S. 435, 444 (1940): "The simple

but controlling question is whether the state has given anything

for which it can ask return." Thus in National Geographic v.

California Equalization Board, 430 U.S. 551 (1977), the issue was

whether the fact that the National Geographic had two offices in

the state and some local sales constitutionally justified the
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state's requiring it to collect taxes for its exclusively
interstate mail order business. The Court held that this
continuous presence by the National Geographic was a sufficient
nexus to justify California's demanding that the National
Geographic collect its tax.

Miller Bros. v. Maryland, 347 U.S. 340 (1954), demonstrates

that the amount of "presence" is the cutting edge of "substantial
nexus." Miller Bros. operated on the Delaware side of the
Maryland border. It did a substantial Maryland business and
occasionally shipped goods into Maryland by its own truck. Yet
even the presence in Maryland of tangible personal property in
the form of the truck was held insufficient for Maryland to
require it to collect its tax.

If actual "presence” may be insufficient, as Miller Bros.

shows, then "no presence” will necessarily be insufficient.

This, of course, is the teaching of National Bellas Hess.

Without a real presence, the amount of direct mail sales 1s
irrelevant. Note that National Bellas Hess was a very large
operation. In 1961 it had sales of $60 million nationally and
well over 82 million dollars in Illinois. Still Illinois could
not force it to become a tax collector.

Nor did the obvious fact that a direct-mail business needs

credit facilities affect the National Bellas Hess result. The

dissenters {Justices Fortas, Black and Douglas) argued that
beyond sales, the necessary constitutional nexus could be found
in National Bellas Hess' utilization of Illinois credit
facilities. Id. at 762, The majority was unmoved.

Summarizing National Bellas Hess, Miller Bros., and National

Geographic, the following points stand out: (1) Some actual
presence in the taxing state is not a sufficient nexus. (Miller
Bros.) When the California Supreme Court concluded that “"the
slightest presence within such taxing state" was sufficient, the

Supreme Court specifically eschewed reliance on that
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formulation. J(National Geographic, 430 U.S. at 556.) (2) Very

substantial direct mail sales are not sufficient. (National
Bellas Hess.) (3) This is so even when the retailer utilizes the
credit facilities of the taxing state. (Id.) (4) What is
necessary is some actual presence beyond the interstate
transaction. Without that, the Due Process Clause bars
imposition of the duties of tax collection on an out-of-state
company.

With these points in mind, we may now analyze H.R. 1242 and
H.R. 1891, The latter is the easier to assess. Beyond regular
interstate-sales solicitation, all H.R. 1891 requires for nexus
is gross receipts of either $12.5 million nationally or $500,000
within the taxing state. éven in 1961 dollars this is far less
than National Bellas Hess' nexus with Illinois which was found
inadequate. AThere simply is no argument for the Due Process

nexus of H.R. 1891 except that National Bellas Hess 1s no longer

a viable constituticonal decision.

The constitutional questions are a little closer with H.R.
1242. Several of the aspects of "engaged in business" in the
taxing state are constitutionally valid (or at least appear to be
so), specifically, a retailer deriving rentals from the lease of
tangible personal property within the state. If property were
within the state on a fairly continuous basis, then the Miller
Bros. bas wguld probably be cleared. Similarly intrastate (as
opposed to interstate) advertising is likely to be a sufficient

nexus. Under National Geographic, operation by franchisees or

ochervsim}larly controlled interests are alsc likely to
constitute.a-substan:ial nexus.

Serjous constitutional problems, however, are raised by
section 2(b1t3); thch attempts to reach around National Bellas
Hess if there é:e substantial sales where (1) "the retailer
benefits from any banking, financing, debt collection,
telecommunications or marketing activities occurring in that

state” or (2) the retailer "benefits from the location in that
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state of authorized installation, servicing, or repair
facilities." VYet §2(b)(3) in reality simply restates what

National Bellas Hess found insufficient.

Retailers needed to be paid in 1967 no less than they do in
1987 and no one can dispute that credit institutions are a great

help. But, as the dissenters in National Bellas Hess noted and

argued, credit institutions helped National Bellas Hess. Due
Process nexus requires that the state give the retailer something

for which the state can demand a return. Wisconsin v. J.C.

Pennez.

What H.R. 1242 attempts to do is eradicate the requirement
that the state provide the retailer something (police, fire
protection, the benefits of security). 1In its place H.R. 1242
would substitute the proposition that the state wculd provide
something to other institutions which in turn could provide the
retailer something (in this case either credit facilities or an
ability to service the product after sale). The substitutionary
approach of H.R. 1242 fails in three ways. First, it is
inherently limitless. Taken to its logical stopping point, it
would permit a state to justify its taxing out-of-state retailers
on the ground that it allows its citizens to have money with
which they may choose to purchase from ocut-of-state retailers.
The Due Process nexus requires the state to provide something to
the retailer before it can even ask for something in return.
Second, as already noted, this very argument was raised in

National Bellas Hess -- and it was rejected. Third, the Court

made clear in National Geographic that it was not adopting the

test of the California Court of "the slightest presence" within
the state. If some actual presence is insufficient for these Due
Process purposes, then the presence of others is a fortiori
insufficient.

Nor would H.R. 1242 be strengthened by combining it with

the sales requirements of H.R. 1891 ($12 million nationally or
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$500,000 locally). This combination would fall short of the very

facts of National Bellas Hess -- millions of dollars of sales

backed up by the credit facilities of the state of the
consumers -- that the Supreme Court specifically held coculd not
constitute an adequate constitutional nexus.

There remains the point, noted in conjunction with

H.R. 1891, that someone might argue that National Bellas Hess is

no longer good law. Such an argument, however, would border on

the frivolous. First, National Bellas Hess is continuously cited

for its Due Process test, and indeed it represents the first

prong of the four-part Complete Auto Transit test that the Court

has evolved to handle issues of state taxation of interstate

commerce. Second, National Geographic provided an opportunity to

cut back on National Bellas Hess and Miller Bros. The Court was

unanimous in National Geographic* and the facts offered an

opportunity to move toward a loosening of the Due Process nexus

of National Bellas Hess and especially Miller Bros. Instead the

Court cited and relied on both cases. Third, 1987 seems like a
very odd time for the Court to adopt a twenty year-old dissent by
the only New Dealers left on that Court. Justices Black,
Douglas, and Fortas are not the individuals gquiding the current

Supreme Court. Finally, even the National Bellas Hess dissenters

assumed that the costs of tax collection by an interstate
retailer are identical to those of an in-state retailer. 386
U.S. at 766. This was just an assumption as there was no
evidence on the point in the record. Yet the assumption was
wrong. Costs of collection by an interstate retailer are much
higher than costs of collection at the cash register., Had the
dissenters known this, it is probable that they would have joined

to make National Bellas Hess unanimots.

In any event, its result has been approvingly cited for
twenty years at the Supreme Court. Legislation like H.R. 1242

and H.R. 1891 will offer false hope to states, force retailers to
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pay attorneys fees to litigate, and surely result in a finding of
unconstitutionality. There are areas where the jurisprudence of
the Supreme Court is in flux and legislation can provide a great
assist. Due Process nexus is not such an area. The Court's
holdings are clear and in these circumstances the oath to support
the constitution requires a vote against bills that run directly

counter to the Court's holdings.

Chief Justice Burger and Justice Rehnquist did not
participate.
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STATEMENT OF WILLIAM T. END
EXECUTIVE VICE-PRESIDENT
L.L. BEAN, INC.

My name is William T. End, and I am Executive Vice-President
of the Maine mail order firm, L.L. Bean, Inc. Both the company
and I appreciate the opportunity to provide testimony regarding

S.639 and S.1099 both of which are before the Subcommittee today.

L.L. Bean is a mail order retailer of outdoor equipment,

clothing and sporting goods. L.L. Bean is celebrating its 75th

year of existence this year and was founded in 1912 by an avid

hunter and outdoorsman, Leon Leonwood Bean. Mr Bean's descendants

continue to own the controlling interest of the company.

The Company began by selling, by mail, the rubber top,
leather bottom Maine Hunting Shoe. 1Its first mailing was to
holders of Maine hunting licenses who resided outside the State
of Maine. L.L. Bean was one of the first users of the U.S.
Postal Service's Parcel Post Service, which began on January 1,

1913. At the time, the Postal Service charged a penny a pound

for items shipped.

Today, L.L. Bean distributes more than 75 million catalogs

annually to customers in all of the fifty states and in many
foreign countries, and we have sales in excess of three hundred

million dollars a year. The Company employs over 2,200 persons.

Despite its growth, L.L. Bean's approach to retailing has
remained virtually unchanged. At the current time, we have only
one retail store, which has alwa¥s been located in Freeport,
Maine, and is now visited annually by more than two million
people. Similarly, all of our manufacturing, distribution and
other facilities are located within the State of Maine. Although
Freeport, Maine may be remote from many of the major consumer

markets in the United States, this country's postal system, tele-

communications network and transportation facilities have allowed



124

us to reach a national market for our products. For example, Bean
telephone representatives in Maine handled 5.2 million calls in
1986, L.L. Bean has truly been a beneficiary of America's free

and unobstructed national market.

Consumers benefit from a healthy mail order industry as
well., People living in rural areas, working couples without time
or child-care to permit shopping, all have access to a broad
variety of products through mail order. All of us have a greater
and more competitive choice of purchasing options through the
opportunities created by direct marketing. L.L. Bean's success
demonstrates that high quality, good value and excellent service
to our customers can be a formula for success even if a company is

not located in one of the nation's urban centers.

I am not a lawyer so I cannot testify about the constitu-
tional gquestions raised by this legislation. I would like to
provide this Subcommittee, however, with a direct marketer's
ground level view of the burdens and inequities which the pro-

posed legislation presents.

The proposed legislation places a relativelﬁ‘heavy burden on
mail order retailers who, in turn, receive none of the benefits
resulting from collection of state taxes. For a point of sale
retailer, collection of sales taxes is a relatively easy matter.
The tax is simply added to the sales price of the product being
sold and collected at the register. Sales personnel need con-
sider the rules of only one state. Consequently, there is no
confusion over the applicable tax rates, which items are exempt

from the tax, or how the tax should be accounted for and remitted

to the state treasury.

A mail order company such as L.L. Bean, however, would incur
substantial additional costs in complying with the tax laws of 46
separate jurisdictions. First, a mail order retailer such as

L.L. Bean would have to advise its customers of the tax rates and
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exemptions for each of 46 different taxing jurisdictions. Since
the only way L.L. Bean has for providing this information is in
its catalog, we would have to include a complicated set of
instructions setting forth rates and exemptions for the various
states. Moreover, special instructions would have to be provided
for the situations where the person ordering the goods lives in
one state, but he or she is sending the goods to a resident of
another state. A more casual approach to collection of sales and
use taxes, such as simply requesting the customer to include the
'applicable sales tax, would most likely result in substantial

non-conformity and present a significant financial exposure to a

company such as L.L. Bean in subsequent tax audits.

L.L. Bean has estimated that devoting the catalog space to
explain the sales tax rates and exemptions of the 46 taxing
jurisdictions would have a direct cost in 1987 of $950,000 and an
opportunity cost of $9.5 million of lost sales by reason of

devoting valuable catalog space for this purpose.

Furthermore, we would be presenting our customers with
complicated information. The success of direct marketing depends
upon making the transaction as simple as possible. Once we make
mail order complex and confusing for our customers, we discourage
their deoing business with us. Many people, including myself, are

not familiar with their own state's list of products exempt from

state sales taxation.

For example, some states exempt apparel for infants from
sales tax, while other states exempt sportswear from sales tax.
To try to draw the line in one particular state as to what
constitutes a taxable item in that state is hard enough. To do

that for each of the 46 jurisdictions would be a formidable task.

An additional illustration of the difficulties that would be
caused by the proposed legislation is the taxation of shipping

charges by some states and the exemption from the sales tax by

82-616 0 - 88 - 5
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other states. L.L. Bean itself does not add a separate charge to
its customers for shipping expense but instead charges one price
for each item and includes shipping expense as part of its costs
of doing business. This method of pricing is done, in part, to
make the ordering of merchandise by mail as simple as possible to
its customers. It would be very difficult for L.L. Bean to
explain in its catalogs how customers should calculate the tax if
this method of pricing were retained by L.L. Bean.

Second, all state sales tax laws provide that if the
retailer responsible for collecting the tax from its customer
fails to do so, the retailer itself is responsible for payment of
the tax. The shopkeeper simply collects the tax at the cash
reqgister. It is not faced with post-sale collection problems.
This would not be the case, however, for a mail order company.
Two million of our customers paid for their purchases by personal
check. Under the proposed legislation, if customers did not
include the sales tax with their payment, or if they improperly
computed the Eax, L.L. Bean would either have to refuse to
deliver the product ordered, pay the tax itself, or attempt to
collect the tax after we have shipped the goods. These post-sale
collection efforts would run into the hundreds of thousands of
dollars. In many instances, the administrative cost of

collecting the tax would be greater than the tax itself.

Third, under the proposed legislation, a direct marketer
would have>to contend with the use tax laws of forty-five dif-
ferent states plus the District of Columbia. L.L. Bean, for
example, would be subject to 46 possible different tax rates, 46
separate sets of exemptions, 46 methods of remittance, 46 dif-
ferent timetables for remittance, 46 different auditing proce-
dures, and 46 different auditor visits. L.L. Bean would have to
monitor the changes to the tax laws and regulations of 46 juris-
dictions where our only contact with these jurisdictions is

through the mail. As I understand it, the rules and regulations

of each jurisdiction change frequently.
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L.L. Bean has no connection to California, for example,
other than the fact that it has sold merchandise to residents
there. It has bee) provided no services by California and reali-
zes no benefit from the expenditure of state revenues. S$.1099,
however, would require us to become tax collection agents for
California as well as 45 other states although we are not doing
business there, and neither receive nor become eligible for the
services which these governments customarily provide to their in-
state retailers. The various government services which benefit
local businesses are too numerous to cite in this testimony, but,
simply by way of example, they include police and fire protec-
tion, maintenance of highways and job training programs for
employees. L.L. Bean receives these services from the State of
Maine, and, consequently, it is only fitting that we provide a
reciprocal service to Maine by assisting ;t in collecting sales
taxes on purchases from our retail store in Freeport, Maine, and
mail order purchases by Maine residents.

Our only contact with states other than Maine is through the
shipment of catalogs and goods. As a business decision, L.L.
Bean has chosen to locate all its facilities in Maine. We
neither ask for nor receive the services which other states pro-

vide to their local_husinesses.

We do not take lightly the concern of many state tax admi-
nistrators for finding new sources of tax revenue. The problem
with any "quick fix" approach to the out-of-state vendor issue,
however, is that it imposes disproportionately heavy - indeed
discriminatory - administrative demands on mail order companies
when compared to the efforts required of in-state retailers. 1I&
should be remembered that the state sales or use tax is imposed
on the customers, not on the out-of-state vendor; nonetheless,
the proposed legislation would impose difficult and damaging bur-
dens on mail order retailers. The harm and expense to the

industry should be carefully considered before imposing that

duty.



128 '

$.1099 does not eliminate the confusion and disparaties
resulting from 46 different tax systems. The equities of this

legislation might be different if the states were proposing a

uniform sales tax on all mail order sales, with a uniform set of

exemptions, a uniform and centralized system of reporting and
remittance, and uniform audit procedures. My understanding is

that the states have opposed such approaches. It would seem to
me to be unfair for the states to insist upon maintaining their
right individually to fashion and administer their tax systems,

but at the same time look to Congress to assi.t them in requiring

companies located in distant areas to collect taxes.

L.L. Bean has sought to comply with, and has followed, every

applicable federal and state regulation. L.L. Bean collects and

remits the Maine sales tax. We are very much troubled by S.1099

and S.639 because they would place a heavy burden and cost on us
to act as an agent of distant states where we have no connection

and realize no benefits. L.L. Bean is not the kind of company

that frequently voices opposition to pending legislation. These

bills, however, would have such a major impact on the way we do

business that we felt it important to make our concerns known.

Thank you for giving me the opportunity to testify here today.
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American_¢ Association_of Nurserymen_

12501 Street, N W, Suite 500, Washington, D C 20005 (202) 789-2900

Testimony
Before the
Subcommittee on Taxation and Debt Management
Committee on Finance
United States Senate
November &, 1987
The American Association of Nurserymen welcomes this opportunity
to present the views of the nursery industry with respect to S.639 and
$.1099 -- the "Equity in Interstate Competition Act of 1987." This

testimony is also presented on behalf of the Mailorder Association of

Nurseries.

The American Acsociation of Nurserymen {(AAN) is the national trade
association of the nursery, landscape, garden center and mailorder
industry. We represent more than 4,000 firms across the country engaged
in all aspects of the green plant industry -- its grower, landscape,
retail and direct mail segments. By almost any standard, our members ae
primarily small family-owned farms and businesses. It is estimated that
the retail value strictly of nursery crops sold in the United States in

1985 was $5.82 billion.

Mr. Chairman, AAN vigorously opposes both £.639 and $.1099 on the
grounds that such legislation would be impractical to implement, and even
if it could, either bill would quickly prove exceedingly burdensome to
companies engaged (in whole or in part) in mailorder sales. As if these
reasons are insufficient, it can be convincingly argued that, even on

their face, $.639 and S.1099 are unconstitutional.

Both bills would authorize states and local governments to require
retailers to collect sales and use taxes on interstate sales. Currently,
a state or local government may impose taxes on sales occurring within
its jurisdiction. However, there are obvious limitations on the methods
by which state and local jurisdictions may collect such taxes. Although,
state and lcocal sales taxes are levied on the final purchaser of goods,

they are collected primarily through the vendor.
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In 1967, the United States Supreme Court ruled in National Bellas

Hess, Irc. v. Department of Revenue of the State of Illinois that state

or local governments cannot constitutionally require a retail vendor to

collect and remit those taxes unless the vendor has a sufficient business
nexus within that state. In this case, the Supreme Court found that the
reguired nexus was not present because a retail vendor's only connection

with customers in the state was by common carriers via the postal system.

The landmark decision was based in part on the fairness principle
embodied in the due process clause of the United States Constituticn.
The éupreme Court found that the simple and controlling question is
whether a state has given anything for which it can ask in return.
Neither a mailorder company nor its out-of-state customers derive any
benefits from out-of state services. Businesses with no presence in a
state have no political voices there and cannot depend upon ordinary
democratic protections. Therefore, it is not difficult to understand
that under such circumstances, the Supreme Court ruled it would b:> wholly

unfair to impose tax-collecting duties upon out-of-state mailorder retailers

Simply stated both S$.639 and S.1099 would overturn this Supreme
Court decision which has stood for twenty years. Of course, it is the
perogative cf the Congress to seek legislative remedies for judicial
decisions with which it may disagree for political reasons. However,
even setting aside the powerfully convincing ceonstitutionality of this

issue, the Supreme Court decision makes eminent and cogent common sense.

As stated earlier, the collection and compliance costs to a retailer
will likely be heavy and burdensome. Although such figures are not
available to us, we question whether the amount of revenue, which the
states (and political subdivisions thereof) stand to accrue, will outweigh
the difficulties with collection which we foresee as absolutely inevitable
under either 5.639 and S5.1099. Presently, we understand that 46 states
have applicable sales or use taxes. A salient question which Members of
this Subcommittee should carefully consider is how retailers with
interstate sales will be able to keep track of each state's tax rate.

Just think how much more extraordinarily difficult it will be for
mailorder companies to cope with as many as 46 different tax laws than it

is for a retail store to cope with a single sales-tax law. Some may say
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this is an appropriate price to pay for the so-called "privilege" of
conducting business on an interstate basis. However, this is the United
States where free-market private enterprise is the proven pillar of this

country's economic strength and vitality.

Aside from the different tax rates, states also maintain sets of
exemptions which are often amended yearly. To give you an idea as to how
confusing this may become, most states exempt sales of fruit ‘rees to
commercial orchardists, while a few states tax such sales. A number of
states exempt sales of food-producinyg plants to individual gardeners.
Retailers with interstate sales will be required to have a working and,
more importantly, current knowledge of the full tax laws in all states.
On its surface, this will pose tremcndous hardships short of maintaining
a bevy of tax experts on the staff of each and every mailorder company to
keep abreast of the tax rates and exemptions. When one adds the cost of
matching these changing rates and exemptions against a product line, and
then communicating specific instructions to customers in every state,
this burden becomes excessive. Catalogues and mailings will constantly

need to he altered so as to inform customers of their tax obligations.

On top of all of this, most taxes on mailorder purchases are
computed by the customers. Errors, urnderpayments and failures to pay
will beconr an increasingly serious problem for mairlovider companies,

In fact, it is not too difficult to conceive that this problem may become
"nightmarish"” with respect to accounting systems and practices, thereby

ever. further cxacerbating a firm's compliance costs.

It is clear that the sponsor of §.1099 recognizes the difficulties
this legislation will pose for many small businesses as the bill proposes
to exempt retailers whose annual nationwide gross sales are less than
$12.5 million, or in those states where gross receipts are less than
$500,000. AAN appreciates this sensitivity to the concerns of small
business. However, we believe the thresholds are too artificially low to
satisfy the concerns of truly small businesses. Moreover, we are well
aware that irrespective of the size of any possible threshold which this
Subcommittee may see fit to adopt, nothing now can prevent actions by
future Congresses to lower that threshold. Such prospects are a

legitimate concern shared by many small business firms opposed to §.109%.
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In conclusion, Mr. Chairman, the American Association of Nurserymen
and the Mailorder Association of Nurseries strongly oppose both S5.639
and S$,1099, We urge the Members of this Subcommittee to carefully
consider the many important points raised herein. We believe they
represent the practical impediments to any implemention of either bill.
Lastly, and most importantly, we urge the Members of this Subcommittee
not to overturn the twenty-year old decision of the United States Supreme
Court which has already examined the practicality, fairness and

constitutionality of this very important issue.

Thank you.
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STATEMENT OF THF

AMERICAN FEDERATION OF STATE, COUNTY AtD
MUNICIPAL EMPLOYEES

on

THE COLLECTION OF STATE SALFS AND USL TAXES
BY OUT-OF-STATLC VEUDORS

On behalf of the American Ferderation of State, County and
Municipal Employees (AFSCME), 1 want to commend the Subcommittee
for 1ts interest in this vital subject and for affording us this
ovportunity to present our views.

VAFSCHB strongly supports legislation which would require
out-of-state vendors to collect sales and use t3x2s an?! to remit
those tax2s o the state of the purchaser, We believe such
legislation is needed to maintain public services and to protect
local retailers from the unfair price advantage enjoyed by
out-of-state direct marketers who avoid collecting sales taxes
from their consumers.

Nur union, which represents 1.4 million state and local
Jovernment employees, has a direct interest in the ability of our
employers to collect the revenues to which they ara legally
entitled. Our interest in state and local revenue collection is
one of long-standing and has been heightened in the ~9330s by the
enormous reduction in federal aid. Since 1980, federal aid to
state and local governments has been reduced by 2% percenc in
real terms. As a result of these cutbacks, the ability 5f state
and local governments to provide an adequate level of oublic
s52c7icos Mas Deen loacreasingly lependent on thelr capacity to
caise their own revenues.

However, while state and local governments have been forced
by policies adopted in Washington to rely more exclusively on

their own source of revenues, technology and congressional lack
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af action unlervined their ability to enforce the:ir own tax Jaus
and collect the revenues to which they are legally entitled. The
new computer anl communication technology have agiven birth to an
explosion of direct marketers who reguiarly solicit across state
lires and collect no sales taxes on their out-of-state sales.
According to some estimates, sales by mail order firms are rising

at a rate more than three times the growth rafte for traditional

retatlers,  The Drrect Yarketing Association prelicts that by
1700, diract marketers w:ill control 20 percent of all retail
sales. The same association also reports that six billion copies
nof 6,500 di1rect mail catalogues were sent to b.s. homes in 1985

-- more than doudle the figure in 1980 -- and an average of 80

catalogues ner "ome.

Th~> explosion of direct sales by out-of-stite vendors has
crused state and local governments billions of dollars annually
and has exacerbated an already difficult fiscal crisis.

According to the Advisory Commission on Intergovernmental
Relations, state governments alone will lose over two billion
d01lars in 1943 because of out-of-stite sales. This loss of
funis could not come at a worst time for most wiites. In FY
1neT, 21 states were forced to cut their 1lready enacted hudrets.
In 1332, during the height of the worst recess:on since the Sreac

~enression, only 23 states cut their already enacted budjets.

These {orced budget cuts came despite the fact that 24 states
enacted tax 1ncreases last year. As the table that is attached
to our testimony indicates, a good deal of these tax increases
could have been avoided had states been able to collect sales
taxes on out-of-state sales,

We in AFSCME believe there is a compelling national interest
in enabling state and local governments to collect these funds.
As a nation, we have a vital interest in improving the
competitiveness of our industry and the productivit& of cur work
force. We ail realize that a well-educated work force and a

sound punlic infrastructure are essential elements of any oolicy
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to enhance our productivity and competitiveness. However, what
Washington policy makers occassion;lly forgét is that-state and
local governments provide over 90 percent of the funding for
elementary and secondary education and over two-thirds of the
funding for public works expealituras.

Sales taxes are an important source of funds for the
prbvision of both of these services. Sales taxes constitute
nearly 50 percent of the funds raised by state governments. And
state governments are now the largest source of funds for
elementary and secondary education and continue to be the largest
source of funding for public works.

In addition, cities have begun to locok to the sales tax as a
major source of revenues. The numher of local governments with
sales tax increased »y 40 percent from 1976 to 1988. As a
result, sales and gross receipt taxes now constitute 29 percent
of the revenues collected by cities.

I1f our nation is to have an improved educational system and
a sound public infrastructure, it is imperative that Congress
address itself to the fiscal distress of state and local
governments who have traditionally provided these services and
are unquestionably the units of governments in the best position
to administer them responsively. The traditional federal
approach to the financial problems of state and local governments
has been through federal grants-in-aid. However, given the
current federal deficit, a dramatic increase in aid to state and
local governments is not very likely.

With the federal coffers at a low level, it is important
that Congress enact laws which make it possible for state and
local governments to raise their own revenues to provide for
necessary programs. To some extent, the federal government,
during the last Congress, took a step backward in this area by
eliminating the deductibility of state and local sales taxes. We

hope, in this Congress, the federal government will take a step
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forward and use its constitutional power to regulate interstate
commerce bty requiring direct marketers to collect sales taxes and
remit them to the jurisdiction of their purchaser., 1In this way
Congress will not only be helping local retailers stay in
business, “ut will also be helping state and local governments
pay for the public services needed to make us a more prosperous

and productive nation.
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OUT-OF-STATE REVENUE LOSS AS FERCINT OF TAX INCREASBES

REVENJE L.OSS

OUT-OF-8STATE

Fy 88 FY 88 DUz TO 8ALES REVENUE
TAX SALES TRX QUT-0F=-STATE AS PERCENY OF
STATE INCREASE INCRERSE SILES TJOTAL TAX HIKE
($000) ($000) ($000) (X)
ALAREAMA 29620
ARIZONA 36190
ARKANSAS 27000 * E0000 16110 59.67%
CALIFORNIA 373020
COLORADO a2770
CONNECTICUT 60860
DELAWARE 11000 N/A
D.C. 10890
FLORIDA 823000 761000 e 114140 13.87%
GEORGIR 40170
HAWATI1 10200 [
IDAHO 56400 47000 9430 16.72%
ILLINOIS 121690
INDIANA 30000 54290 18. 72%
10WA 22100 ‘
KANSAS 21800
KENTUCKY 33820
LOUISIANA 30690
MAINE 10160
MARYLAND 143000 56430 37.87%
MASSACKUSETTS 65360
MICHIGAN 790730
MINNESOTA 531000 224000 47610 8.97%
MISSISSIFR] 10000 23360 233. 60%
MISSDURI 1E9000 4%910 35. 59%
MONTANA ZH000 N/A
NEBRRSKA E{elele] 11540 577.00%
NEVADA 24000 12800 37.65%
NEW HAMESHIRE . N/A
NEW JERSEY 107130
NEW MEXICO 53000 12050 20. 78%
NEW YORK 178300
NORTH CAROL INA 107000 66000 47300 A4, 21%
NORTH DAKOTA 8000 4E000 6070 15, 97%
OHIO 271000 101100 37. 31%
OKLAKOMA 275000 135000 21600 7. 85%
OREGON S00OQ N/A
PENNSYLVANIA 127790
RHODE ISLAND 11040
SOUTH CAROLINA £4000 29620 46.28%
SOUTH DAKOTA. . 43000 43000 6110 14, 21%
TENNESSEE 49070
TEXAS 1508000 19332000 180390 12, 00%
UTAH BI000 30000 16230 19.5%5%
VERMONT 4200
VIRGINIA 56060
WASHINGTON 17000 68580 403, 41%
WEST VIRGINIA fLoooo 10000 16200 162. 00%
WISCONSIN 44780
WYOMING 2790
Source: Multistate Tax Commission (RCIR numbers), -

NGA,

1987 Fiscal Survey of the States.

» Figures-upadjusten for nexus and de minimus provisiors.
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o STUMP ROAD
% MONTGOMERYVILLE. PA 18936
GIFTSI INC- TELEPHONE 21%-361-5100

Distinctive Gifts From the World Over
October 28, 1987

Ms. lLaura Wilcox

Senate Finance Committee
Dirksen Office Building
Washington, D.C. 20510

Dear Ms. Wilcox:

Thank you for talking to me yesterday. U.S. S.B. 639 which would
require us to collect sales tax for 45 states in which we have no presence
would be a disaster for our company and the rest of the mail order
industry.

It is difficult and costly for any retailer to collect taxes from
the public. It is exceedingly more difficult to collect taxes through the
mail than at a store's cash register. Qur average order is $28.00, sales
tax at 6% (Pa. rate) amounts to $1.68. Our experience in Penna. indicates
that only 80% of our customers send in the tax with their remittances.

We have found it less expensive to pay the tax for the other 20% ourselves,
rather than attempt to collect small amounts from our customers. Since
our Penna. sales represent only a small percentage of our total volume,
this does not represent a significant hardship. However, if this 20%
figure is extended nationwide, the amount of tax due but unpaid by our
customers would be an unbearable expense for us.

[t is just not fair to require us to collect taxes for states where
we receive no benefits., There seems to be a mistaken belief that computers
can do it all. That they can simplify the collection and reporting for
45 additional jurisdictions monthly, each with its own exemptions, quali-
fications and regulations. This is nonsense. An entire additional staff
is required in addition to expensive catalog space being needed to explain
to our customers the "patchwork quilt" of rates and exemptions.

U.S. S.B. 639 is not in the national interest. Direct marketing
provides convenience and savings to millions of Americans and jobs for
tens of thousands. The requirements of the proposed legislation would
not only threaten our continued existence as a viable employer of
350 people, but that of the entire mail order industry. R

1 would greatly appreciate your presenting this information to the
Senate Finance Committee. Thank you.

Very truly yours,

A/ '%’«é‘f.l e

Ronald P. Lassin
President

RPL/aw
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Forestry Suppliers, Inc.

Forestry Suppliers, Inc. is a mail-order business, domiciled and chartered in
Mississippi, selling professional equipment and supplies to customers in all
fifty of the United States, plus to many international buyers. COur United
States customers include Federal, state, county and city governmental agencies,
schools at all levels of curriculum, industrial and commercial firms, and
individuals.

Forestry Suppliers, Inc. has had actual interstate sales tax collection experi-
ence. For several years, terminating December 1979, we served as collecting
agent for twelve states (AL, AR, CA, FL, GA, IN, XY, LA, MS, PA, SC, TN). The
duties were burdensome, costly to us, full of difficulties, aggravating, admin-
istratively chaotic, principally because of unclear, frequently changed and
widely-differing state laws and regulations. Exemptions from the payment of
state sales taxes caused the most trouble.

Taxpaver exemptions came in many forms. As example, most states exempted
schools from payment of state sales taxes, but not all did. Certain non-govern-
mental customers were exempt from payment of state sales taxes because they had
arranged to pay use taxes in lieu thereof. Frequently, however, those customers
forgot, or neglected, to so inform us. The result was costly communication,
clarification and refunding. The burden of correct tax determination, collec-
tion and remittance always pressed on Forestry Suppliers, Inc., not on the
customer.

Merchandise exempt from sales tax varied widely among the twelve taxing states.
A product exempt in one state was likely taxed in another. Some states linked
tax liability to product use. As eiﬁmple, herbicides, in some states, would be
subject to tax if used for non-farm purposes; otherwise exempt. How could we,
the supplier, know the ultimate use? Our ignorance did not lessen our tax
liabiliey.

Fulfilling the obligations imposed upon us by the taxing agenciles of twelve
states was harmful to our business, injurious to good customer relations, costly
to us in both money and time. Furthermore, the efforts on our part were not
productive of many tax dollars.

We at Forestry Suppliers, Inc. sincerely want you to clearly understand the
traumas we endured in our earlier interstate sales tax collection experiences.
We feel that you, when aware of the difficulties, can arrange future legislation
to be fair. To merely authorize the states to require mail-order businesses to
collect interstate sales taxes does nothing to clarify, or avoid, the complex-
ities created by individual state actions.

Passage of S. 639 and/or S. 1099, as now worded, would result, we feel, in many
complexities, some judicial, some administrative, some financial, but mostly all
unfair to mail-order businesses. Neither S. 639 nor S. 1099 addresses the
complexity of nexus, the intangible connection of the taxing state and the
non-resident mail-order business. Without a clear, constitutionally sound,
presence in the customer's state? What nexus is there? What has the customer's
state done to help the mail-order business? The l4th Amendment to the U.S.
Constitution prohibits states from imposing a tax on individuals without giving
them representation or without providing a viable service. True, the tax is
assessed and is to be pald by the mail-order customer in the taxing state.
Nonetheless, there will be sales in which the mail-order business will be unable
to collect the tax, and will have to remit out of its own profits, There {s no
benefit to the mail-order business resultant from its conscription as a tax
collector.

S. 639 and S. 1099 propose to convey to the states a regulatory power over
interstate commerce. Is not such regulatory power solely reserved to Congress?
This question was ruled upon in 1967 by the U.S. Supreme Court in the National
Bellas Hess case. No facts have changed. Forcing mail-order businesses into



141

becoming interstate sales tax collection agents was ruled wrongful in 1967. It
must be still wrongful today.

As S. 639 and S. 1099 are now worded, each leaves much undefined, and unre-
solved, subject to differqnt interpretations and subject to different regula-
tions in each of the sales-tax-levying states. Needed is:

1. A uniform nationwide, clear and acceptable definition of "tangible
personal property'. '

2. A clear, agreeable answer to the question, 'What constitutes a
taxable sale?” In our earlier interstate sales tax collection experi-
ences, exemptions from the payment of state sales taxes caused us the
most trouble. Each state had its own laws that determined who and what
products for what use were taxable. 1Is it fair to impose on mail-order
businesses the burden of determining who and what is taxable in as many
as fifty states? No such burden is carried by single-state retailers.

3. A uniform nationwide, acceptable definition of "tax-exempt cus-
tomer". In our prior collection experiences, each state had its own
version of exempt taxpayers. In some states a particular agency or
organization was exewpt from state sales tax. In other states that
same agency or organization was taxed. As example, most states
exempted schools from the payment of state sales taxes, but not all
states did. Certain non-governmental customers were exempt from
payment of state sales taxes because they had arranged to pay use tax
in lieu thereof. Frequently, however, those customers forgot or
neglected to so inform us. The result was costly, labor-intensive,
time-consuming clarificacion,

4. A uniform nationwide, acceptable defioition of a "tax exempt
product' based on the nature or use of that product. A product, such
as herbicide, may be taxable in certain states, non-taxable in some,
and taxable or non-taxable in some states depending upon its use. For
example, herbicides for farm use might be tax exempt, but herbicides in
forest use might not be.

5. A clarification of who pays the sales tax. If a Purchase Order
1ssued in state "A" (which has no sales tax law) directs the merchan-
dise to be shipped to an address in state "B" (which imposes a sales
tax), who pays the tax? The law needs to clarify such difficulties.
When the mail-order business must do so, the procedures are costly,
harmful to customer relations and to business.

These additional questions arise in considering S. 639 and/or S. 1099,

A. Will each state be empowered to alter at its pleasure the
sales tax percentage rates, and the regulations for payment
and collection? Will not such authority permit unfair
treatment of mail-order businesses by taxing states?
Single-state retailers abide by single-state laws. Mail-order
businesses are being made subservient to the laws of up to
fifty states. .

B. What services will the taxing states perform for the
mail-order businesses who serve as tax-collectirn agents? The
collection of one dollar in sales tax is reported to cost the
mail-order business nearly seven times as much as such
collection does a single-state retailer. Is such a large
difference not discriminatory against mail-order businesses?
Clearly, the mail-order business is performing a service for
the taxing state. The expense of doing so is much greater for
the mail-order business than for the single-state retailer.
What, in return, is the taxing state doing for the mail-order
business?

C. What cooperation, if any, with the mail-order business
will the law require of the taxing state. Past experience
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shows the states to be good at sending tax remittance forms;
poor at keeping tax-collecting agents informed of changes in
tax laws. The relationship should be mutually supporting:
"You do for me; I do for you."

D. Will the law provide tolerance to the mail-order
businesses in notifying customers of sales tax liability?
Mail-order businesses use catalogs and other printed material
to carry the message. Such material requires time to prepare,
is usually printed in large quantities. Last-minute tax
actions by states may be impossible o include, must await the
next printing. The mail-order business needs a tolerance time
during which it is protected from state penalties.

E. Mail-order businesses wust inform customers of applicable
tax laws. Printing and postage is costly. By contrast, a
single-gtate retailer has no tax notification cost. The
state, through newspaper and electronic media, disseminates
any changes in the state laws. 1Is it only fair to
appropriately compensate mail-order businesses for these added
costs?

F. How will a mail-order business initiate, or terminate, its
activity as a sales tax collectfon agent? S. 1099 establishes
a nationwide dollar sales volume level, telow which a
mail-order business is exempt from the law's provisions.
Assume that a mail-order business reaches the sales level in
November, Does it immediately commence collecting? Must the
mail-order business broadcast to the states its sales level?

Conversely, suppose the mail-order business prospers, becomes
an established collector, then falters and falls below the
minimum sales volume. How does it terminate? Does the state
refund to the mail-order business sales taxes paid after the
falter? Does the mail-order company refund taxes to
individual customers?
Evident it {s that the effects of requiring mail-order businesses to collect
interstate sales taxes can become very, very complicated.

Evident it is, also, that without clear, fair, equitable Federal standards to
which the taxing states must adhere, the states can kill the mail-order business
industry. What may have been considered an easy, painless way to increase tax
revenues may be found complex, and not practical. The parable of the goose that
laid the golden eggs can become a real-life tragedy.

The mail-order business industry is vital to the economy of the United States.

A mail-order business is the roadway to market for thousands of entrepreneurs.
Through mail-order all types of businesses can launch products in a test of
market acceptance. If the market response warrants, product distribution can be
broadened to include single-state retailers,

Mail-order is the artery of the crucial merchandise, the little bits and pileces,
without which the big economic machine would gasp and die. True, there are
large national businesses that sell everyday merchandise also offared in retail
stores. Many of these large mail-order businesses already operate retail stores
in many states and already collect state sales taxes. These businesses also aid
the economy by making merchandise easily available to customers without store-
to-store searching, thus adding to workers' pfoductive time. Thousands of
smaller mail-order businesses can function only as mail-order., The volume of
business is too small to support a walk-in retail store anywhere.

Millions of United States citizens are dependent upon mail-order businesses for
much of their needs. Age, infirmities and physical location (lack of access to
stores) make mail-order essential.

Mail-order businesses have increased in uumber and their sales volume has grown
because they have provided a service not otherwise available. Any legislation
that unfairly discriminates against mail-order businesses reduces their adbility
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to properly serve their customers. The deleterious effects therefrom will soon
be felt throughout the national economy.

Congress wmay deem it mandatory that the mail-order customer pay sales taxes. In
such event, would it not be wiser and more practical to impose a nationwide
Federal Mail-Order Sales Tax? Establish one percentage rate, uniform nation-
wide. Apply the tax to every customer on anything sold by every mail-order
business. Authorize the mail-order business to collect the tax, and remit the
proceeds to the U.S. Treasury, which would disburse to the states proportionate
to the amount of maill-order sales from each.

A Federal Mail-Order Sales Tax would free the states and the mail-order busi-
nesses from a burdensome administrative load, would provide revenue to the
taxing states, would be easy to audit.

Would not a Federal Mail-Order Sales Tax be fairer to all than granting unre-
strained taxing power to the states?

We hope very much that what we have offered above will be helpful. We invite
your call or correspondence whenever you feel we may be further helpful.

Phone, FAX, Telex or write to:

Forestry Suppliers, Inc.

205 W. Rankin Screet

Post Office Box 8397

Jackson, Mississippil 39204-0397
Telephone: 1-601-354-3565

FAX: 601-355-5126

Telex: 585330 FORSUP INC.

END

JWC: 3£
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HEATH COMPANY

BENTON HARBOR, MICHIGAN 49022

William E. Johnson
President

November 19, 1987

Finance Subcommittee on Taxation
and Debt Management

United States Senate

205 Dirksen Building

Washington, D.C. 20510

Subject: Hearing on the Collection of State Sales and Use
Taxes by Out-of-State Vendors
Bills S$.639 and S$.1099

Gentlemen:

I'm writing to voice strong opposition to proposed bills S.639
and 5.1099 for the following reasons:

1. Passage of this legislation would drastically limit the
competitiveness of mail order marketing firms in this
country.

The mail order marketing channel has for many decades
proven to be an efficient and effective way to market
products by enabling consumers to place orders from the
convenience of their homes. Companies involved in mail
order marketing provide a valuable alternative to the
custorer who does not or cannot purchase items through
local retail stores.

2., The mail order customer must pay postage or freight charges
to receive the product (retail customers do not pay such
postage/freight costs).

3. The mail order purchaser must wait several days for
delivery of the product and often chooses to order by
mail in order to share in the savings associated with
centralized warehousing and efficient mail order handling

procedures.

4. Individual states are looking to this form of tax in
desperation to fill their revenue coffers depleted by
overspending, bureaucracy and waste.

5. The cost to collect these taxes would be huge and uniform
enforcement practically impossible.
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6. 'This burdensome tax on interstate mail order companies
would drive many direct marketing firms out of
business as it would effectively raise prices of their
products by anywhere from 4 to 8% (depending upon
state sales tax rates). Customers would simply not pay
freight charges, wait several days or weeks for the
product and then pay sales tax in addition.

7. Administrative costs of tracking numerous sales tax rates
in different states will require burdensome overhead on
every mail order company.

8. States could well find that the loss of tax revenue from
the demise of mail order companies within their borders
will be far more than gains anticipated from imposition
of the proposed interstate mail order tax.

The mail order business of Heath Company dates back to the
early 1930's. We have served literally millions of customers
over that period of time with high integrity. Due to continually
rising costs associated with paper, printing and postage we are

now operating on razor-thin margin. Should the proposed bills be
enacted it is almost certain our mail order business would close,
as it is impossible for us to absorb state sales taxes, and we

know that a 5 or 10% increased price to our customers would have
a devastating effect on sales. I believe it's safe to say the 40
year old Heathkit mail order business will close its doors if
this legislation is enacted. .

I implore you to not pass the law that will bankrupt a large
number of this country's mail order companies and put thousands
of loyal employees out of work.

Yes, the individual states either need more revenue or better
management of existing revenues. I suggest the latter is far
more fertile territory.

Sincerely,

William E. hnson
President

WEJ/rs

cc: Senate Finance Committee
House Judiciary Committee
Select Revenue Measures Subcommittee
of the House Ways and Means Committee
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Q/ DEPARIMENT OF REVENUE
QFECE OF COMMSSIONER

202 STRTE CHFILE Bu LOING

IND APOL IS, 46204-2253

STATEMENT SUBMITTED TO
THE SENATE FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
BY THE INDIANA DEPARTMENT OF STATE REVENUE,
FOR HEARING ON S.1099 and S$.639

November 6, 1987

1 am writing to express my continuing support of S$.1099 and for the objec-
tives of 5.639. This deals with what is commonly known as the Natioral Bellas
Hess issue.

This proposed legislation would correct the National Bellas Hess decision
which, since 1967, has precluded states from requiring the collection of sates
tax on sales by companies that do not have a "physical presence' in the destina-
tion state. This concerns the growing industry of mail order vendors. This
approach would authorize states to require the collection of sales tax on inter-
state sales when the sale is destined to the taxing state.

I concur with the statement of the National Association of Tax Administrators
(NATA). This legislation is generally accepted by state administrators as
the appropriate cure to this ongoing problem. Our most recent study indicates
Indiana is losing between $36 million and $46 million in sales tax revenue
each year. In addition, Indiana vendors who correctly collect the tax must
compete with out-of-state vendors who do not collect the tax.

- Respectfully submitted,

2z —
M. F. Rennér,
Commissioner
November 18, 1987

Contact:

James D. Mundt

Deputy Commissioner

Indiana Department of
Revenue

(317) 232-2105
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Honerable Max Baucus
United States Senate
Washington, D. C.

Dear Mr, Chairman:

In behalf of the Magazine Publishers Association, I write to
express our views on S. 639 and S. 1099, the subject of hearings
before your Subcommittee on Taxation and Debt Management.

The Magazine Publishers Association is a national
organization representing 217 publishing houses that publish more
than 800 consumer interest magazines in the United States. MPA
membership includes weekly news madazines and a wide variety of
publications covering the interests of the American people -~
art, literature, science, sports, politics, crafts, hobbies,
homemaking, and many others. Ninety percent of all subscriptions
sold in the United States are sold by mail order solicitation and
response; they account for about 150 million subscriptions
annually.

Mail order subscriptions are particularly prevalent outside
of major metropolitan areas where newsstands are few in number
and sometimes carry a limited number of publications. Small
circulation magazines -~ journals of opinion, specialized
publications like Successful Farming or Foreign Affairs, as well
as magazines that carry little advertising -- rely on
subscription revenues for most of their income. So any
legislation or administrative action that threatens to impose a
greater cost burden on the publisher is of utmost concern them,
and to the magazine publishing industry generally.

S. 639 and S. 1099 would permit states to impose and collect
sales or use taxes on the sale of property by means of interstate
sales even though the seller has no physical presence in the
state. For instance, a state could require a publisher located
outside the state to collect the state sales or use tax on a mail
order subscription sale, even though the publisher's only
connection with the state is his use of the United States Postal
Service to solicit and receive mail order subscriptions. We
oppose the legislation.

I1f enacted, this legislation would permit states to impose
sales taxes on the media ~- magazines and newspapers sold in
interstate commerce. To recover that cost, the publishers would
attempt to pass the burden on to advertisers or subscribers, or
both. Collecting the tax and paying multiple jurisdictions would
be an extra cost and that burden, too, would have to be passed on
-- either that or the publisher's profits would suffer. 1In cases
where advertising revenue is limited, subscription prices would
have to be increased to pay the added cost, and circulation would
be adversely affected. Studies of cost impact consistently show
that when subscription prices go up, fewer people subkscribe;
sales decline in almcst direct proportion to cost increases.

The authority of state governments to tax foreign businesses
has a long history. The present state of the law is that in
order for a state to tax a foreign business, the business must
maintain some tangible presence in the state -- a retail store, a
warehouse, a. salesman, an office -~ something that fits the legal
concept célled "nexus." In 1967, the Supreme Court considered
whether "nexus" (and therefore tax liability) existed when the
only contact between the seller and the state was the seller's
use of the postal system. That case, National Bellas Hess v.
Illinois, 386 U.S. 753, dealt with Illinois’ statutory
requirement that a mail! order house collect the Illinois sales
tax, and whether that requirement violated the Due Process Clause
of the Fourteenth Amendment and the Commerce Clause of Article I
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of the Constitution. The Court said that it did. The Commerce
Clause, the Court concluded, required "some definite link, some
minimum connection, between a state and the person, property or
transaction it seeks to tax." Such a connection was not present,
the Court said, where the only "link" was the use of the United
States mails. "Indeed," the Court said,

It is difficult to conceive commercial transactions
more exclusively interstate in character than the mail
order transactions here involved. And if the power of
Illinois to impose use tax burdens upon National were
upheld, the resulting impediments upon the free conduct
of its interstate business would be neither imaginary
nor remote. 386 U.S. 759.

We believe the distinction set forth in National
Bellas Hess is good public policy. It requires an
affirmative answer to the key gquestion, "Has the State
given anything for which it can ask return?" Wisconsin
v. J.C. Penney Co., 311 U.S. 435 (1941). Where the only
presence of a business enterprise in a State is in a
customer's mail box, the answer is "no." There is no
police protection, no public service, no benefit
whatsoever to the seller, because the seller is not
there. States cannot take credit for the United States
mails. Tc change the law, to overrule National Bellas Hess,
really does mean "Taxation Without Representation.”™ That may
sound melcdramatic, but our Forefathers who rebelled against the
Townsend Acts received far more protection from George ITI than
any publisher receives from a state on the other end of a Zip
Code.

The Interstate Commerce Clause is in the Constitution for
gnod reason. It is an essential ingredient in the Constitution
that makes America a Nation rather than a confederaticn. The
balance of Federal-State powers achieved over two centuries built
the Nation. Surrendering to the states the power to tax
interstate commerce, to tax where the state has given nothing, is
inconsistent with that national principle. Yet that is what
these bills do: they tell the states that they may tax a
transaction on the basis of "nexus" fabricated out of thin air
and a post office box.

Twenty-two years ago, the Committee on the Judiciary of the
F ouse of Representatives examined in depth state sales and use
taxes and found the subject "exceedingly troublescme."” The
Committee said "the task of making the sales tax effective and
workable inevitably falls upon the Congress."” House Report 565,
89th Congress, 895 (1965) We agree. The proposed legislation is
complex, costly, and most of all, inherently unfair. We are
opposed, and we hope that your subcormittee will not take
favorable action.

Sincerely yours,
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STATEMENT SUBMITTED TO
TKE SENATE FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT BY BRAD DYE,
LIEUTENANRT GOVERNOR; C. B. (BUDDIE)} NEWMAN, SPEAKER OF THE HOUSE OF
REPRESENTATIVES; H. L. '"SONNY' MERIDETH, JR., CHAIRMAN OF WAYS AND MEANS
COMMITTEE; AND C. ROBERT MONTGOMERY, CHAIRMAN OF FINANCE COMMITTEE, OF THE STATE
OF MISSISSIPPI, FOR INCLUSION IN THE PRINTED RECORD OF THE HEARING ON S. 639
AND S. 1099.

We submit this statement in support of legislation regarding the collection
of state sales and use taxes by out-of-state vendors. Legislation reversing

the National Bellas Hess decision would correct the competitive disadvantage

suffered by local retailers and would allow the states to collect needed revenues
and avoid further erosion of their tax base.

Mississippi relies heavily on state sales and use tax revenues to fund
state government and to provide funds to local governments. In fact, sales
and use taxes account for sixtv-two percent (62%) of total state taw collections.
Our sales and usc tax general rate has been 1ncreased twice since 1983 to six
percent (67). In 1983, our income tax rates for individuals and corporations
were increased, and since 1983 tax rates have been increased on alcoholic
beverages, automobile tags, beer, cigarettes, motor fuels and certain sales
tax items no: subject to the general tda vate. Iu 1986, the Legislature enacted
legislation to temporarily freeze the hiring of state employees and to implement
state government cost savings programs, such as an early retirement incentive
program, a centralized printing shop, a tax amnesty program and other programs
designed to reduce expenditures and to authorize or increase fees for certain
goverrment services. Additionally, state bonds have been authorized by the
Legislature to finance highways, prisons and industrial development projects.
In three of the last six fiscal years revenues have fallen below projected
expenditures, necessitating budget cuts in state agencies and programs. Thus,
exercising fiscal responsibility has been addressed by raising taxes and reducing
budgets. We feel that the tax burden placed on our taxpayers is significant;
thercfore, we are compelled to look within our existing tax structure for
additional sources of revenue, particularly in view of anticipated losses of
federal funds. Unwarranted tax exemptions such as those enjoyed by out-of-state
vendors must be removed.

The Advisory Commission on Intergovernmental Relations conservatively

estimates that Mississippi will lose approximately $23.4 Million in the 1988
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fiscal year as a result of tax exempt mail order sales. The National Conference
of State Legislatures has stated that over fourteen percent (147%) of all retail
sales are now made by out-of-state direct sellers.and the National Association
of Tax Administrators estimates that sales throhgh some sort of interstate
transactions could reach twenty-five percent (25%) of all retail sales.
Increasing sales that escape taxation could have a very detrimental impact on
our tax base and to jobs in Mississippi.

S. 1099 contains two threshold provisions. One provision exempts persons
below a specified level of gross sales in the United States from collecting
the tax and the other provision exempts persons below a specified level of gross
sales in the state from collecting the tax. We don't disagree with a mechanism
to minimize compliance costs, but we are concerned about any threshold based
upon sales to a particular state because this allows transactions in wealthier
states to be taxable while sales to individuals in poorer states would escape
taxation; thus the states in greatest need would be dep{jved of needed income.

We appreciate the opportunity to express our views in support of
legislation to require out-of-state vendors to .collect legally due sales and

use taxes.

%\1& d@&wnw—

Brad Dye . B. {Buddie) Newman

Ottt Dot

. Robert Montgomery

'Y"Merideth, Jr.



151

 NMullistale Tax Commesscan

®

December 3, 1987

Ms. Laura Wilcox 11 BAT VERL
Hearings Administrator

Senate Finance Committee

United States Senate

Washington, DC 20510

Dear Ms. Wilcox:

Enclosed for submission is & written statement for the
printed record of the hearing on the collection of gtate sales
and use taxes by out-of-state vendors. This written statement is
in response to the oral testimony made by Professor Lucas Powe
about the constitutional issues of reversing the National Bellas
Hess decision. B

The Multistate Tax Commission disagrees with Professor
Powe's contention that pending legislation to reverse the
National Bellas Hess decision will prove unconstitutional. In
particular, our written statement presents three major
differences of opinion with his statement. They are:

1. The National Bellas Hess v. Illinois Department of Revenue
decision was made based only on the facts of the case. The
Supreme Court did not rule on broader 1issues of interstate
solicitation.

2. The Supreme Court appears to have based its decision upon
the Commerce Clause and not upon the Due Process Clause as
represented by Professor Powe.

3. Professor Powe's arguments rely upon review of the law from
the 1950s through the mid-1970s and do not consider more current
Supreme Court decisions in the area of the states' personal
Jjurisidiction.

The consideration of the Senate Finance Committee of our
written statement is apprecisted. We are confident you will find
a _strong constitutional case for sllowing states to collect the
gsales tax from out-of-state vendors.

Sincerely yours,

Alan Friedman
Acting Executive Director

My name is Alan H. Friedman, Acting Executive Director and
Deputy General Counsel for the Multistate Tax Commission. The
Senate Finance Subcommittee on Taxation and Debt Management has
received testimony from our organizstion on the sixth of
November, 1987 through the joint testimony of John Baldwin,
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President of NATA and Hal Hansen, Chairman of the Multistate Tax
Cemmission.

The Subcommittee heard the testimony of Professor Lucas Powe
with regard to his view as to the constitutionality of pending
legislation that would reverse the major thrust of the cese of
National Bellas Hess v. lllinois Department of Revenue, 386 U.S.
753 (1967). The following is a short response to Professor Powe
and provides a contrasting view of the law in this area to that

which he presented.

In reading Professor Powe's testimony, 1 was somewhat taken
aback by the manner by which he reached the conclusion that
current Congressional efforts to reverse the National Bellas Hess

case were unconstitutional. Professor Powe states that it is "all
but certain that the two bills 1in question would be quickly
declared unconstitutional in whole (H.R. 1891) or in part (H.R.
1242)." The Senate version of H.R. 1891 is now before your
Committee as S. 1099. A closer examination of such a bald
statement by Professor Powe should place it in 1its proper
perspective - that of but one 1lawyer's opinion. Other legal
authorities would likely disagree with Professor Powe.

Over thirty years ago, Paul Hartman, Professor Emeritus,
Vanderbilt University, clearly suggested that along with new
methods of marketing goods, the Supreme Court should develop new
approaches regarding its concept of “"nexus" in the area of
interstate sales. Professor Hartman stated:

"With the great expansion of ways of merchandising
vastly different froa those when the Court developed
many of its ideas of due process, perhaps there should
be a revamping of the notion of what constitutes
sufficient "nexus" to satisfy due process, as well as
what the commerce clause will permit by way of state
taxation. Should not the exploitation of a state's
markets for the capture of profits be enough for that
state to demand something in return, thus satisfying
the requisites of the due process clause? Several
hundred travelling salesmen, no matter how avidly they
hawk their wares,  are not nearly as effective a "nexus"
for an exploitation or invasion of a consumer market as
a Dinah Shore or a Pat Boone as they croon their
sponsor's products 1into the hands of thousands of
purchasers on interstate television and radio. Is the
state of market to be denied a tax from either the out-
of-gtate seller or the broadcasting company because the
contacts of such out-of-state sellers and broadcasters
are ethereal only? Or, should a well known milk company
be permitted to milk the consumer market with the
sonorous singing of ballads by hillfolk and western
singers without paying its tithe to the state of market
on the ground that the interstate radio and television
milking process is too ethereal?"™?

Professor Hartman has again, more recently, expressed this view
in his treatise on the subject of state and 1local taxation.
Professor Hartman states that:
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".....Benefits from the taxing state, unrelated to
physical contact with the State, may be of vastly
greater significance than those derived from the
presence of a whole swarm of drummers soliciting
business. Practically speaking, it is hardly essential
to the existence of a nexus with the taxing State that
there must be personnel, directly engaged in some form
of physical activity within the State in furtherance of
a business purpose. The connection between the taxing
State and the out-of-state collector-seller to
establish nexus should be an economic rather than a
physical relationship. When the out-of-state seller
takes advantage of the economic milieu within the
taxing State for the purpose of realizing a profit, a
sufficient nexus to require the seller to collect the
use tax could be found....".?

In order for the record to be clear on this point, other
legal authorities would also disagree with Professor Powe's
conclusions. In order to gain a better insight than can be
provided in this short statement, I refer the Committee to recent

law review treatments of ¢the subject for fuller expositions
concerning the issue.?

Professor Powe appears also not to have perceived what the
Supreme Court in fact held in its National Bellas Hess decision.
After first setting up the description of the Illinois' use tax
statute in issue as requiring "'firms soliciting orders within

this State from users by means of catalogues or other
advertising' to collect the tax", Professor Powe then misstates
the holding of the decision by stating that the "Supreme Court
held that the Illinois requirement violated both the Commerce
Clause and the Due Process Clause." Testimony of Powe, p.2.
Professor Powe's description of the case is not correct in at
least two important respects.

First, the Illinois statute requiring use tax collection was
not held unconstitutional on its face 8as implied by Professor
Powe; but it was determined to be unconstitutional as applied to
the facts of the case - two bulk mailings into Illinois, followed
by the occasional mailing of flyers and the delivery by mail or
common carrler of the goods purchased. The Supreme Court did not
rule upon any other type or degree of interstate solicitation
than that presented by the facts before it.

The second point, and most important to the Congressional
effort, is that the Supreme Court appears to have based its
National Bellas Hess ruling upon the Commerce Clause, and not the

Due Process Clause as represented by Professor Powe. The official
syllabus of the case that was prepared by the Reporter of
Decisions for the Supreme Court opinions, while not controlling,
clearly states that the Court's decision was based upon the
Commerce Clause and not the Due Process Clause. Professor Powe,
having been law clerk to Justice White, certainly is aware of the
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practice of the Justices or their law clerks to read the syllabi
before publication of the opinions. In the Xational Bellas Hess

case, the syllabus provides, in pertinent part, as follows:

"Held: The Commerce Clause prohibits a State from
imposing the duty of use tax collection and payment
upon a seller whose only connection with customers in
the State is by common carrier or by mail." (Emphasis
added).*

The National Bellas Hess Court was very concerned about the

effect upon interstate sellers of the "many variations in rates
of tax, in allowable exemptions, and in administrative and
record-keeping requirements.” National Bellas Hess 759. It was

those concerns that led the Court to find, on Commerce Clause
grounds, that Illinois' attempt to apply 1its statute to National
Bellas Hess violated the purpose of the Commerce Clause “co
ensure a national economy free from such local entanglements."
Id. 760.

The primary reason for Professor Powe's failure to view the
proposed legislation as a constitutional exercise of
Congressional power is that his vision of what the law is results
from his looking backward as to what the law was from the 1950's
through the mid- 1970's and being overly influenced by 1t. He
fails to view the current validity and scope of the National
Bellas Hess decision in circumstances that exist in the 1980's
and completely ignores the recent evolution of Supreme Court case
law in the area of personal jurisdiction. While Professor Powe
may not want to recognize the revolutionary manner by which
business enterprises currently conduct their interstate
activities, the Supreme Court has recently considered such
evolution in the context of deciding the reach of the states'
personal jurisdiction. Recent cases, such as Asahi Metal Industry

Co., Ltd. v. Superior Court of Cal.fornis, U.S. , 107 s.
Ct. 1026 (1987):; Tyler Pipe Industries, Inc. v. Washington
Department of Revenue, u.s. Nos. 85-1963 and 85-2007

(slip.op. June 23, 1987); Burger King v. Rudzewicz, 471 U.S. 462
(1985); and Keeton v. Hustler Magazine, Inc., 465 U.S. 770
(1984), when considered with the watershed case of Complete Auto
Transit, Inc. v. Brady, 430 U.S. 274 (1977), create a new set of
analytical tools with which to labor in the area of nexus
determinations.

The Complete Auto Transit decision made clear that state
taxation imposed directly upon interstate sales does not violate
the Commerce Clause of the Constitution when such activity has a
sufficient connection with the state; is fairly apportioned; does
not discriminate against interstate commerce; and is fairly
related to the benefits provided the taxpayer. When viewed under
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this standard, the direct marketer that regularly or
systematically solicits a state's consumer base should be
accountable to the extent of collecting the taxpayer/consumer's
use tax obligation.

The Tyler ‘Pipe 'case held, in part, that the activities of
independent contractors created nexus over the taxpayer. This is
not a new proposition in the sales and use tax area. See Scripto,
Inc. v. Carson, 362 U.S. 207 (1960)). But in Tyler Pipe, the
Court specifically approved the statement by the Washington
Supreme Court regarding nexus as follows:

"As the Washington Supreme Court determined, “the
crucial factor governing nexus is whether the
activities performed in this state on behalf of the
taxpayer are significantly associated with the

taxpayer's ability to establish and maintain a market
in this state for the sales.'"™ Tyler, slip. op., p.1l.

wWhile the above-quoted language may be considered possible dictum
in the context of the opinion, ttat language may shed some
current 1ight on the Court's modern approach to nexus questions,
especially in 1ight of the discussion below concerning where the
Court appears to be headed with respect to issues of personal
jurisdiction. )

In Keeton, the Supreme Court held, in a 1libel action,

that the defendant magazine publisher was subject to personal
jurisdiction, consistent with due process, in a state in which
its only contact was the circulation of its magazines that had
been aimed at a nationwide audience.

In the Burger King case, the Supreme Court clearly
recognized that physical presence is not a prerequisite for
personal jurisdiction. It stated that jurisdiction -

"... may not be avoided merely because the defendant
did not physically enter the forum state. Although ter-
ritorial presence frequently will enhance a potential
defendant's affiliation with a State and reinforce the
reasonable foreseeability of suit there, it is an
inescapable fact of modern commercial life that a
substantial amount of business is transacted solely by
mail and wire communications across state 1lines, thus
obviating the need for physical .presence within a state
in which business is conducted. So long as a commercial
actor's efforts are ‘purposefully directed’' toward
residents of another state, we have consistently
rejected the notion that an absence of physical
contacts can defeat personal jurisdiction."

In Asahi, in holding a foreign manufacturer not subject to
suit in the U.S. on the facts presented, the Court re-enforced
its position that Jjurisdiction will rest upon a substantial
connection being created by a defendant's action that 1is
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"purposefully directed toward the forum state." Asahi, slip op.,
p. 8. What is most instructive sbout the Asahi case is Justice
Brennan's concurring opinion in which Justices White, Marshall
and Blackmun joined. These four Justices would find personal
Jurisdiction consistent with due process notions solely upon a
defendant's awareness that the stream of commerce may or will
eventually deliver its product into the forum state -

"

... The stream of commerce refers not to unpredictable
currents or eddies, but to ihe regular and anticipated
flow of products from manufacture to distribution to
retail sale. As long as a participant in this process
is aware that the final product is being marketed in
the forum State, the possibility of a lawsuit there
cannot come as a surprise. Nor will the 1litigation
present a burden for which there is no corresponding
benefit. A defendant who has placed goods in the
stresm of commerce benefits economically from the
retail sale of the final prcduct in the forum State,
and indirectly benefits from the State's laws that
requlate and facilitate commercial activity. The
benefits accrue regardless of whether that participant
directly conducts business in the forum State, or
engages_ in additional conduct directed toward that
State. Accordingly,; most courts and commentators have
found that jurisdiction premised on the placement of a
product into the stream of commerce is consistent with
the Due Process Clause, and have not required a showing
of additional conduct."” (Emphasis supplied) 1d. at
4201.

The Supreme Court has early on determined that the
jurisdiction to tax a person is closely associated with the
Judicial jurisdiction of the state over that person. See Shaffer
v. Carter, 252 U.S. 37 (1920) wherein the Court held that
..."[glovernmental jurisdiction in matters of taxation, as in the
exercise of the judicisl function, depends upon the power to
enforce the mandate of the State by action taken within its
borders, either in personam or in_rem ...". Given the recent

United States Supreme Court cases that extend personal
Jjurisdiction due process concepts to those that "purposefully”
direct their marketing efforts into a state, the issue of whether
out-of-state marketers that use regular or systematic methods of
interstate solicitation should be required to collect the use tax
is ripe for review both by Congress and the judiciary. The
resolution of that issue, when considered in 1light of modern
marketing techniques and the ability to respond by computer to
the added record keeping burden, 1is far from being as clear as
Professor Powe would have the Committee believe.

Professor Powe concluded his testimony by stating that "The
Court's holdings are clear and in these circumstances the
constitution requires a vote against bills that run directly
counter to the Court's holdings." 1 suggest that Professor Powe's
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sense of what is "clear” is somewhat out of focus from opinions
held by others. And, finally, his suggestion that any member of
Congress who votes in support of any of the pending bills
violates his or her oath of office is without reason or

foundation. The Multistate Tax Commission, therefore,
respectfully urges your support of the pending legislation.

.! Hartman, State Taxation of Corporate Income From A
Multistate Business, 13 vand. L. Rev. 21, 13.

? P. Hartman, Federal Limitations on State and Local
Taxation, 631 (1981). See also, Hartman, Collection of the
Use Tax on Cut-of-'state Mail-Order Sales, 39 Vvand. L. Rev.

993 (1986).

3 McCray, "Overturning Bellas Hess: Due Process
Considerations, "Brigham Young Law Review, V01.1985 No.2
(Summer 1985); McCray, "Commerce Clause Sanctions Against

Taxation on Mail Order Sales: A Re-Evaluation," The Urban
Lawyer, Vol. 17, No.3, (Summer 1985).

* See also, Hellerstein, State Taxation (1983) at page 226
at which it is stated that the Suprere Court's National
Bellas Hess holding was based upon Commerce Clause language.

82-816 0 - 88 - 6
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STATEMENT OF JOHN M. RECTOR
BEFORE THE SENATE FINANCE
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT

NOVEMBER 6, 1987

Mr. Chairman, Members of the Subcommittee*:

I am John M. Rector. I serve as General Counsel and Vice
President of Government Affairs for the National Association of
Retail Druggists.

The National Association of Retail Druggists represents the
owners of nearly 40,000 independent pharmacies, where more than
75,000 pharmacists dispense 70 percent of the nation's
prescription drugs. Together, they serve 18 million persons
daily and provide 82 percent of Medicaid pharmaceutical
services. Over 60 percent of NARD's members provide home health
care pharmacy services. -

NARD members are primarily family businesses. They have
roots in America's communities. The neighborhood independent
druggist typifies the reliability, stability, yet adventuresome-
ness that has made our country great.

As owners, managers '‘and employees of independent pharmacies,
our members are committed to legislative and regulatory
initiatives designed to provide them a fair chance to compete.
We appreciate the opportunity to appear before the Subcommittee
to present our recommendations.

Competition in retail pharmacies is alive and well.
Competition is an incentive for efficiency and the price
competition in retail pharmacy is typically greater than can be
found among other providers of health services and products.

We welcome competition and appear today to assist in the
effort to assure that retail competitors confront one another on
a level playing field.

We strongly endorse S.639 and S.1099 and their House
companion H.R.1242, the "Interstate Sales Tax Collection Act of
1987", which would eliminate judicially imposed restrictions on
the power of the states to collect taxes on interstate mail
order sales.

In 1967, the U.S. Supreme Court in National Bellas Hess v.
Illinois Department of Revenue in effect exempted out-of-state
mail order businesses from the obligation of collecting taxes
from the buyers of mail order goods and remitting the revenue to
the home state, and/or city or local jurisdiction of the
purchaser of the out-of-state mail order products. Texas, for
example, loses more than $100 million in taxes annually. (See
attachment A-1)

* Max Baucus (D-Montana), Chairman

MAJORITY: (4-D) Senators: Baucus, Spark Matsunaga (D-HA),
Daniel P. Moynihan (D-NY), David Pryor (D-AR)
MINOCRITY: (4-R) Senators: John H. Chafee (R-RI),

William Roth Jr. (R-DE), John C.Danforth (R-MO),
Malcolm Wallop (R-WY)
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In effect, such sales have become defacto tax exempt: To
the detriment of our members and other retailers who must
reflect the tax due in the cost of products and must collect the
tax for state and local jurisdictions, and to the detriment of
the governmental jurisdiction that are deprived of additional
revenue. This defacto tax exempt status yields an advantage to
untaxed mail order firms ranging from 2.5 to more than 8 percent
depending on the jurisdiction involved.

As mentioned at the outset, our members dispense /0% of all
prescription drugs in the United States. Recent reports
indicate that prescription drugs account for 60% (41.6 to 78.5%)
of a typical NARD member's sales volume. Of course, as you are
all familiar, the balance of our members' sales volume includes
products such as over the counter drugs, health and beauty aids,
sundries, greeting cards, gifts and related products.

Additionally, more than 50% of our members are involved with
the sale or rental of home health care products ranging from
high tech parenteral products to walkers. 1In all these product
categories, we are confronted by profit and commercial nonprofit
mail order competitors. Even a few nonprofit hospitals have
entered the mail order drug business.

Most of the current focus in our industry is on mail order
dispensing of prescription drugs. These tax exempt competitors
(via defacto Bellas Hess or commercial nonprofits) are engaging
in costly promotional efforts, in part made possible because
they are able to evade state and local taxes. These interstate
mail order businesses similarly are attempting to evade the
application of state pharmacy practice and other public health
laws.,

In fact, the subcommittee on Oversight and Investigations of
the Energy and Commerce Committee in its April 1986 report
Dangerous Medicine recommended (at page 8) that the Congress
should:

"Closely exXamine the mail order dispensing of
pharmaceuticals to determine whether or not the public
health risks of this growing practice are reasonable."

We support the legislation principally because there should
be a level playing field in the retail druystore marketplace.
We heartily endorse the comments of the Multistate Tax Commis-
sion on the more technical and general need for the legislation.

Commercial Nopprofits

We suggest that the subcommittee include commercial
nonprofits within the definition of "retailer engaged in
business in that state". We are aware that Chairman
Rostenkowski and Oversight Subcommittee Chairman Pickle have
made the revenue loss associated with the activities of
commercial nonprofits a high priority for the 100th Congress.

We recommend that such concerns be addressed in this
legislation. The activities of commercial nonprofits are not
substantially different from those for profit companies in the
mail order retail drug marketplace. Both sell products available
from commercial, for profit companies, our members, on a routine
pasis and routinely do not pay state and local taxes.

The AARP Pharmacy Services and the Arthritis Foundation are
prototypical examples of commerical nonprofits in the mail order
retail drug marketplace. They pitch savings and drugs at
"prices below retail". Of course, cxemption from state and
local tax is just one of many subsidies they enjoy. AARP, for
example, receives an annual federal postage subsidy of
apprcximately $6,500,000 which is used to promote its retail
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pharmacy as the number one benefit for AARP members. Especially
revealing is that commercial nonprofits terd to focus activities
in state with the highest tax rates.

. whether the advantage for tax evasion by profit or
commercial nonprofits involved with mail order is 2.5 or 8%, it
can be a critical competitive advantage in our marketplace where
the net profit before taxes averages 2.8% of total sales. Each
of these competitors enjoys the advantages of our competitive
marketplace and should pay their share of the freight including
the same taxes as other entrepreneurs. Just as the point is
made with regard to foreign trade, all competitors in the
marketplace should confront each other on a "level playing
field". For any segment of the market to enjoy artificial
advantages over its competitors strikes at the very foundation
of the new enterprise system. These bills will help achieve
this goal.

There is no doubt that the increase in mail order sales has
diverted sales from members of the National Association of
Retail Druggists who contribute service, convenience, property
taxes, and charitable contributions to their communities. For
the long-term survival of these and other small businesses, we
urge you to put mail order sales on the same state and local tax
basis as any other business. You can help keep small business
and our local communities healthy by extending the taxing
prerogative of the states to mail order sales.

on behalf of the Officers, Executive Committee, and members
of the National Association of Retail Druggists, we thank you
for the opportunity to appear and participate in the formulation
of appropriate federal legislation on this matter.

FISCALNOTES

Texas at a Glance:

Mail-Order Businesses

he Siate of Texas loses more

than $100 million in taxes : v
annually on sales made by 1.120 of ‘Watl-Orger Businesses... vrye
the nation's biggest out-of-state Annual Sales of More Thar: 35 Million

mail-order retailers.

Tax 1s due on those sales, but the -~
state cannot compel the out-of-staters
to collect and remut 1. By not collect-
ing sales 12x. the firms obtain a built-
1n six percent pnce advantage over
local Texas merchants.

The biggest number of the compa-
nies 1s headquartered in New York.
In 1985 that state had 187 mail-
order firms. each with sales of more
than $5 m:llion. Illinois came next
with 83 firms, followed by Califor-

n:a with 73, Pennsylvama with 65 KNOWN FIRMS
and New Jersey with 55. PER STATE
Texas ranked sixth among states * AL - 187
with 38 big mail-order retailers. [o] - -30-35 -10-19
Legislanon 1s pending 10 Congress . 50-100 m
that would let Texas get the money : [ N 023 08
it's due and would even the odds be- SOURCE: Bob Bullock, Comptrolier of Public Accounts. and el Order Marketing Management
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Projected State Revenue Losses
From Mail-Order Sales, 1985
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STATEMENT
OF THE

NATIONAL DECORATING PRODUCTS ASSOCIATION

IN SUPPORT OF

S. 639 and S, 10939

The National Decorating Products Association, a nationwide
association of paint and wallpaper retailers representing 7,000
stores in every state, strongly supports federal legislation
that would eliminate the "tax-immune" status of sales by out-of-
state direct matketers. The growth of these direct marketers
threatens the existence not only of the traditional decorating
products store, but also i.ain Street retailers in nearly every
industry.

S. 639, introduced by Senator Burdick (D-N.D.), and S. 1099
{The Eguity in Interstate Competition Act of 1987), introduced
by Senator Cochran (R-M1lss.), attempt to reverse National Bellas
Hess v. Illinois Department of Revenue, the 20-year old Supreme
Court tuling forbidding states to regquilre out-of-state direct
marketers to collect and remit sales or use tax on purchases by
their residents.

The 1967 Supreme Court ruling in the National Bellas Hess
case has led to the creation of businesses that thrive on the
sales tax exemption that it created. In 1985, the Direct
Marketi1ng Assoclation estimated that the direct marketiny
industry controlled 15% of retail sales. They expect that
f1jure to reach 20% by 1990. However, with the expanding use
of "800" numbers, cable television, and the personal computer
as a8 link to direct sales, that figure may well be even higher.

The fact that Main Street paint and wallpaper retailers
provide trained sales personnel, show rooms, dealer preparation,
and after-sale service to consumers enables out-of-state direct
marketers to prtey on retaillers. These marketers utrge customers
to shop in their neighborhood stores, write down the color and
model number of an 1tem, and then order the same merchandise
from an out-of-state marketer who offers discount prices because,
unlike the retailer, he is not regquired to collect and remit the
sales tax. FEven 1f the difference in the price 1s only equal
to the sales tax rate of the state tnhat the product is shipped
to, the savings can be gquite significant on "big ticket" items,
such as paint and wallpaper.

S. 639 and S. 1099 can help the Main Street paint and
wallpaper retailers to compete on a level playing field with
the out-ofstate Jdirect marketers. We estimate that paint and
wallpaper retailets are losing more than S]1 billion in sales
annually as a result of this unfair price advantage enjoyed by
the direct marketers. Through no fault of his own, the Main
Street paint and wallpaper retailer 1s quickly losing his
ability to compete in the marketplace because he must collect
the state sales tax while his direct marketer competltors do not.

The sales tax loop-hole created by the National Bellas Hess
decisi1on not only generates unfair competition, it also threatens
state revenues, Some state officials are warning that by the
year 2000, sales tax revenues could decline by as much 1s 25%
unless mail and telephone order tirtms are forced to collect sales
and use taxes, If this inequity is not resolved, cash-strapped
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states and cities will be required to raise their sales tax
rates, which will drive even more consumers away from the
community retailers to the tax-free direct marketers. This
vicious cycle can only be broken when out-of-state direct
marketers and Main Street businesses are competing on a level
playing field.

Though we support this legislation because it would make
the playing field more level for the Main Street retailer, we
oppose the annual gross sales minimum thresholds of $500,000
per state or $12.5 million nationally that are ccntained in
S. 1099. Nearly all NDPA members are small paint and wallpaper
stores whose gross sales are less than $12.5 million. Nevertheless,
they must collect and remit sales tax; direct marketers should
be required to do no less. Accordingly, NDPA believes that all
direct marketers should be required to collect and remit sales
and use taxes, regardless of their size.

In addition, if the Subcommittee decides to recommend
approval of S. 639, that bill should be strengthened by expressly
authorizing states to require out-of-state sellers to collect
and remit the applicable state use tax. National Bellas Hess
prohibits a state from requiring out-of-state direct marketers
to collect and remit the use tax imposed by the state on its
residents' use of property purchased in other states. It does
not prohibit a state from imposing that use tax. The problem
created by National Bellas Hess is that, without jurisdiction
over an out-of-state direct seller, no state has an efficient
means of determining which consumers are liable for the use
tax, much less collecting that tax. The bills before the
Subcommittee should rectify both problems by authorizing each
state to reqguire all out-of-state direct marketers to collect
the state's use tax on purchases by its residents, and to remit
the collected tax to the state in which the purchaser resides.

The National Decorating Products Association would like to
thank the members of the Subcommittee on Taxation and Dett
Management for addressing the issue of the unfair advantage
that the outof-state seller enjoys over the Main Street
retailer. We will be pleased to respond to any requests by the
Subcommittee for additional information.
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STATEMENT
OF THE

NATIONAL HOME FURNISHINGS ASSOCIATION

IN SUPPORT OF

S. 639 and S. 1099

The National Home Furnishings Association, which is a
nationwide association of furniture retailers with 3,500 members
representing 13,000 stores in every state, strongly supports
federal legislation that would eliminate the "tax-immune" status
of sales by out-of-state direct marketers. The growth of these
direct marketers threatens the existence not only of the
traditional home furnishings store, but also Main Street
retailers in nearly every industry.

S. 639, introduced by Senator Burdick (D~N.D.), and S. 1099
{The Equity in Interstate Competition Act of 1987), introduced
by Senator Cochran (R-Miss.) attempt to reverse National Bellas
Hess v. Illinois Department of Revenue, the 20-year old Supreme
Court ruling forbidding states to require out-of-state direct
marketers to collect and remit sales or use tax on purchases by
their residents.

The 1967 Supreme Court ruling in the Natiocnal Bellas Hess
case has led to the creation of businesses that thrive on the
sales tax exemption that it created. In 1985, the Direct
Marketing Association estimated that the direct marketing
industry controlled 15% of retail sales. They expect that
figure to reach 20% by 1990. However, with the expanding use
of "B800" numbers, cable television, and the personal computer
as a link to direct sales, that figure may well be even higher.

The fact that Main Street furniture retailers provide
trained sales personnel, show rooms, dealer preparation, and
after-sale service to consumers enables out-of-state direct
marketers to prey on retailers. These marketers urge customers
to shop in their neighborhood stores, write down the color and
model number of an item, and then order the same merchandise
from an out-of-state marketer who offers discount prices because,
unlike the retailer, he is not required to collect and remit the
sales tax. Even if the difference in the price is only equal
to the sales tax rate of the state that the product is shipped
to, the savings can be quite significant on "big ticket" items,
such as furniture,

S. 639 and S. 1099 can help the Main Street furniture
retailers to compete on a level playing field with the out-of-
state direct marketers. Assuming that approximately 10% of all
furniture sales are made by out-of-state direct marketings, we
estimate that furniture retailers are losing more than $2.5
billion in sales annually as a result of this unfair price
advantage enjoyed by the direct marketers. Through no fault of
his own, the Main Street furniture retailer is quickly losing
his ability to compete in the marketplace because he must
collect the state sales tax while his direct marketer competitors
do not.

The sales tax loop-hole created by the National Bellas Hess
decision not only generates unfair competition, it also threatens
state revenues. If out-of-state direct marketers are selling
$2.5 billion of furniture annually, and the average sales tax
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rate is 5%, then $125 million in sales tax revenues are not
being collected and paid to the appropriate state treasuries.
Some state officials are warning that by the year 2000, sales
tax revenues could decline by as much as 25% unless mail and
tclephone order firms are forced to collect sales taxes, If
this inequity is not resolved, cash-strapped st.%es and cities
will be required to raise their sales tax rates, which will
drive even more consumers away from the community retailers to
the tax-free direct marketers. This vicious cycle can only be
broken when out-of-state direct marketers and Main Street
businesses are competing on a level playing field,

Though we support this legislation because it would make
the playing field more level for the Main Street retailer, we
oppose the annual gross sales minimum thresholds of $500,000
per state, or $12.5 million nationally that are contained in
S. 1099. Nearly all NHFA members are small furniture stores
whose gross sales are less than $12,5 million. Nevertheless,
they must collect and remit sales tax; direct marketers should
be required to do no less. Accordingly, NHFA believes that all
direct marketers should be required to collect and remit sales
and use taxes, regardless of their size.

In addition, if the Subcommittee decides to recommend
approval of S. 639, that bill should be strengthened by expressly
authorizing states to require out-of-state sellers to collect
and remit the applicable state use tax. National Bellas Hess
prohibits a state from requiring out-of-state direct marketers
to collect and remit the use tax imposed by the state on its
residents' use of property purchased in other states. It does
not prohibit a state from imposing that use tax. The problem
created by National Bellas Hess is that, without jurisdiction
over an out-of-state direct seller, no state has an efficient
means of determining which consumers are liable for the use
tax, much less collecting that tax. The bills before the
Subcommittee should rectify both problems by authorizing each
state to require all out-of-state direct marketers to collect
the state's use tax on purchases by its residents, and to remit
the collected tax to the state in which the purchaser resides.

The National Home Furnishings Association would like to
thank the members of the Subcommittee on Taxation and Debt
Management for addressing the issue of the unfair advantage
that the out-of-state seller enjoys over the Main Street retailer,
We will be pleased to respond to any requests by the Subcommittee
for additional information.
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STATE OF NEBRASKA

KAY A. ORR, GOVERNOR

November 2, 1987

Senator Max Baucus

Chairman

Subcommittee on Taxation and
Debt Management

Senate Finance Committee

Washington, D.C. 20510

Dear Senator Baucus:
RE: Written Testimony in Support of S. 1039

I concur with and strongly endorse the testimony of Nebraska
State Senator Elrny Hefrer and offer the following comments in
support of S. 1099,

Under current tederal law, it is impossible for Nebraska to
collect sales and use taxes due from items marketed in Nebraska and
sold to Nebraskans through the mail by out-of-state merchants. We
have tried to mimimize this loss of sales tax revenue by passing
legislation which (1) broadened the meaning of doing business in
tnis state to include reaular solicitation of sales in Nebraska
throigh Nebraska advertisinag media, and (2) facilitated increased
cooperation with neignboring states in the identification of
preducts being delivered into Nebraska without tax being charged.
However, from a practical standpoint, both of these efforts are
quite costly, of limited effectiveness, subject to court challenae,
and offer at best only a piecemeal solution.

S. 1097 does not represent a rew tax. Consumers have always
heen oblinated to pay the sales or use tax on such purchases.
However, becaise of the large number of individual consumers and the
relatively small dollar amount of most purchases, a state cannot
practicably accompiish effective collection of the tax without
requiring out-nf-state mail order vendors to collect and remit the
sales tax to tne respective states to which it is due.

As we all are aware, the mail order sales business is growing
tremendously, As move and more consumers avail themselves of this
method of shopping, sales tax revenues will no doubt diminish
oraportionately as the burden and cost to state tax officials grow
nare onerous.

ror the sake of uniformity, simplicity, and fairness to vendors,
consuvers, and states, I urge your support for S. 1099.

Sincerely,

)22%0(/ 9y

.Governor

KAQ:DA:k:24
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Nebraska State Legislature

Dear Senator Baucus:

It is fast becoming a common practice throughout the nation to use catalogs,
TV advertisements, "800" telephone order numbers, credit cards, and
direct-mail advertising for the purchase of goods from an “"out-of-state”
retailer to be delivered to the buyer's residence. Continuing technological
changes in communications indicate the mail order business will continue to
boom. Ordering goods by computer is quickly becoming a reality. These sales
are taxable under Nebraska law---despite a misconception by some Nebraska
residents that they are not. It is simply a tax the state has been unable to
collect. Sales made through the use of these methods occupy an essentially
"tax-free" zone.

In the past three years I have sponsored legislation in the Nebraska
Legislature to collect sales ard use tax on taxable items sold through the
ma1l to Nebraska residents by out-of-state merchants. I have sponsored this
legislation because I believe it 1s unfair to in-state merchants who collect
ard remit this tax. In-state merchants operate at a disadvantage if they nust
collect a tax on the merchandise they sell, when their competing interests out
of state do not. This puts states in the awkward position cof placing a
disadvantage on residents of their own state, and giving a break to
out-of-state interests. The present restrictions on states which prohibit
them from collecting sales and use taxes from out-of-state merchants present
them frem realizing a fair, competitive tusiness arena. Unfortunately, from a
practical perspective, it is impossible for a state to collect the lax on
items marketed and purchased through the mail urder present federal law. Many
states rely heavily on sales and use taxes for revenue, Nebraska included. It
it therefore necessary that Congress pass legislation which will assist states
1n  the collection of sales and use taxes on jtems purchased through the mail.
§. 1099 will help solve this problem,

The Nebraska Legislature passed LB 304 on February 25, 1987. The Governor
signed thre bill on March 2, 1987, and it became orerative <n Cctcber 1, 1987,
the beginning of a tax quarter. LB 304 amernded the definition of “engaged in
business in this state” to include any regular solicitaticn of sales in
Nebraska through Nebraska advertising media. Any entity falling wunder the
definition of "engaged in business in this state"” is required to collect sales
ard use taxes with 1its sales, and submit these taxes to the state. LB 304
sceks to cstablish a nexus between out-of-state vendors and the rtate, thereby
giving the state the legal and practical authority to ccllect sales ard use
taxes by reguiring these vendors to remit the tax to the state.

The Attorney General of the State of Netraska issued an opinion on LB 304
indicating parts of the bill may be unconstituticnal. The final determinaticn
could ke rade by the Courts. Or the final determination cculd be made 1in a
much simpler fashion---the passage of legislation like S. 1092, Such
legislaticn would clear the way for Kebraska and other states to collect taxes
which are CQue to the states. It would also avoid court tests which may have
results neither the states ror Congress would like.

In the meantime states will continse tc pass legislation in a piecemeal
fashion. This 1s an jnconvenience to vendors who are affected by states which
may have varving gquirks in their laws, States will continue to pass
legqislaticn such as LB 304 because of their rcvenue reeds, but just as
impcrtantly, because they believe it is unfair to their in-state vendors not

to do so. It has been estimated by the Advisory Comnittee on
Intergovernmental Relations that Nebraska loses up to $13 million annually due
to the limited authcrity the state has to collect these taxes. Again, the

simplest solution is for Congress to rpass legislation to allow states to
collect the taxes to which they are entitled.

I have included a copy of LB 304 and LR 123, a legislative resolution passed
ty the Nebraska Legislature in support of HR 1242 when the Legislature was in
session. The informaticn contained in LR 123 about HR 1242 is relevant to S.
199,

Sincerely,

o s |

Elroy M7 Hefner
State Senator, 19th District
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LEGISLATIVE RESOLUTION 123

Introduced by Hefner, 19; V. Johnson, 8

WHEREAS, the commerce clause of the
Constitution of the United States reserves to Congress
the power to regulate and control interstate commerce;
and

WHEREAS, the subcommittee on Select Revenue
Measures, Committee on Ways and Means, United States
House of Reprecentatives, will hold a public hearing on
HR 12412, the Interstate Sales Tax Collection Act of
1987, on May 13, 1987; and

WHEREAS, HR 1242 would authorize states to
require retailers to collect sales and use taxes on
interstate sales and require such retailers to file
informatiol returns with the Internal Revenue Service
for the purpose of assisting states in the collection of
such taxes; and

WHEREAS, the Legislatuire passed LB 304 on
February 25, 1987, and the Governor siyned the bill on
March 2, 198/; and

WHEREAS, the purpose of LB 304 1s to broaden
the state's authority in collectlné sales and use taxes
on mail order sales; and

WHEREAS, 1t s unfair to businesses operating
within the state to collect and remit sales and use
taxes while out-of-state competition doing business
through the mail does not collect or remit such taxes;
and

WHEREAS, HR 1242 would greatly assist the
State of Nebraska in pursuing the goals of LB 304; and

WHEREAS, the Advisory Committee on
Intergovernmental Relations ha; estimated that under the
present scheme Nebraska may be losing up to an estimated
i3 million dollars annually.

NOW, THEREFORE, BE IT RESOLVED BY THE MEMBERS

OF THE NINETIETH LEGISLATURE OF NEBRASKA, FIRST SESSION:
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1. That the Legislature encourages the United
States House Ways and Means Committee and its
Subcommittee on Select Revenue Measures to support HR
1242.

2. That the Legislature encourages Congress to
swiftly adopt the provisions of HR 1242.

3. That a copy of this resolution be
presented to United States Representative Charles B.
Rangel, Chairperson of the Subcommittee on Select
Revenue Measures at the public hearing on HR 1242,

4. That copies of thls resojution be sent to
Representative Dan Rostenkowski, Chairperson of the
House Ways and Means Committee, Representatives Byron L.
Dorgan, Hal Daub, and Sander Levin, sponsors of HR 1242,

and Representatives Virgimia Smith and Doug Bereuter.

PRESIDENT OF THE LEGISLATURE

1, Patrick J. O'Donnell, hereby cert:.fy that
the foregoing 1s a tiue and coirect copy of Legislative
Resolution 123, which was passed by the Legislature of
Mebraska 1n Ninetieth Legislature, First Session, on the

e1ghth day of May, 1987.

CLERK 6% THE LEGISLATURE
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LB 304 LB 304

LEGISLATIVE BILL 304

Approved by the Governor March 2, 1987

Introduced by Hefner, 19

AN ACT relating to sales and use tax; to amend section
77-2702, Reissue Revised Statutes of Nebraska,

1943; to 1edefine terms; to provide an
operative date; and to repeal the original
section.

Be 1t enacted by the people of the State of Nebraska,

Section 1. That section 77-2702, Re1lssue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

77-2702. For the putrpose of sections 77-2702
te 77-2713, unless the context otherwlse requiles:

(1) Business shall mean any activity engaged
1n by any person or caused to be engaged i1n by him ot
her with the object of gain, benefit, or advantaqge,
e1ther direct or sndirect;

(2) Tax Commissioner shall mean the Tax
Commissioner of the 3tate of Nebraska;

(3) Contractor or repalrperson shall mean any

person  who performs any trepair services or any
1mprovement upon real estate, 1ncluding leased pioperty,
and who, a5 a necessary and 1ncidental pairt  of

performing such services, 1ncorporates tangible personal
property belonging te him or her i1nto the pioperty being

20 1epalvred or 1mproved. Contractor or repairperson
shall be considered to be the consumer of such tangible
rersonal property furnished by him or her and

1ncorporated i1nto the property being so repaired or
improved for all the puiposes of the Nebraska Revenue
Act of 1967;

(4)(a) Gross receipts shall mean the total
amount of the sale or lease or rental price, as the case
may be, of the retail sales of the retailers, valued 1n
money, whethet received 1n money or otherwise, without
any deduction con account of any of the following:

(1) The cost of tangible personal property
sold. In accordance with such rules and regulations as
the Tax Commissioner may prescribe, a deduction may be
taken 1f the 1retaller has purchased tangible personal
preoperty for some pulpose other than resale, has
reambursed his or her vendor for tax which the vendor is
required to pay to the state or has paid the use tax

-1-
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with respect to the tangible personal property, and has
resold the property prior to making any use of the
tangible personal property other than retention,
demonstration, or display while holding it for sale in
the reqgular course of business. If such a deduction is
taken by the retailer, no refund or credit will be
allowed to his or her vendor with respect to the sale of
the tangible personal property;

(ii) The cost of the materials used, labor or
service costs, interest paid, losses, or any other
expense;

(iii) The cost of transportation of the
tangible personal property prior to its sale to the
purchaser;

(iv) The amount of any excise or property tax
levied against the tangible personal property, except as
otherwise provided in the Nebraska Revenue Act of 1967;
or

(v) The amount charged for warranties,
guarantees, or maintenance agreements;

(b) Gross receipts of every person engaged as
a public utility or as a community antenna television
service operator or any person involved in the
connecting and installing of services defined in
subdivision (4)(b) of this section shall mean:

(1) In the furnishing of telephone
communication service, the gross income received from
furnishing ~ local exchange telephone service and
intrastate message toll telephone service;

(ii) In the furnishing of telegraph service,
the gross income received from the furnishing of
intrastate telegraph services;

(iii) In the furnishing of gas, electricity,
sewer, and water service except water used for
irrigation of agricultural lands, manufacturing
purposes, and the care of animal life, the products of
which ordinarily constitute food for human consumption,
the gross income received from the furnishing of such
services upon billings or statements rendered ~ to
consumers for such utility services; and

(iv) In the furnishing of community antenna
television service, the gross income received from the
furnishing of such community antenna television service
as regulated under sections 18-2201 to 18-2205.

Gross receipts shall also mean gross income
received from the provision, installation, construction,
servicing, or removal of tangible personal property used
in conjunction with the furnishing, installing, or
connecting of any such public utility services or

-2-
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community antenna television service. Gross recelpts
shall not mean gross income received from telephone
directory advertising;

(c) Gross receipts of every person engaged in
selling, leasing, or otherwise providing intellectual or
entertainment property shall mean:

(1) In the furnmishing of computer software,
the gross 1income received, including the charges for
coding, punching, or otherwise producing computer
software and the charges for the tapes, disks, punched
cards, or other properties furnished by the seller.
Gross recei1pts shall not 1nclude the amount charged for
training customers in the use of computer software, 1if
such amount 1s separately stated and such separate
statement 1s not used as a means of avoiding 1mposition
of the tax upon the actual sales price of the computer
software; and

(11) In the furnishing of videotapes and movie
film, the gross 1ncome received from the license,
franchise, or otherr method establishing the chavge,
except the gross 1ncome received from videotape and film
rentals when the admission tax 1s charged under the
Nebraska Revenue Act of 1967; and

(d) Gross receipts does not include any of the
following: :

(1) Cash discounts allowed and taken on sales;

(11) Sales price of tangible personal property
returned by c¢ustomers when the full sales price is
1efunded either 1n cash or credit;

(111) Except as provided 1in subdivis:ion (4)(b)
of this sectaion, the amount charged for labor or
services rendered 1n installing or applying the tangible
personal property sold 1f such. amount 1s separately
stated and such separate statement 1s not wused as a
means of avoiding 1mposition of the tax upon the actual
sales price of the tangible personal property;

(1v) The amount charged for finance charges,
carrying charges, service charges, or ainterest from
credi1t extended on sales of tangible personal property
under contracts providing for deferred payments of the
purchase price 1f such charges are not used as a means
of avoiding i1mposition of the tax upon the actual sales
price of the tangible personal property;

(v) The value of tangible personal property
taken by a seller 1in trade as all or a part of the
consideration for a sale of tangible personal property
of any kind or nature;

(vi) The value of a motor vehicle taken by any
person 1in trade as all or a part of the consideration

-3~
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for a sale of another motor vehicle;

(vii) For purposes of the sales or use tax, if
the retailer establishes to the satisfaction of the Tax
Commissioner, and has been given prior approval by the
Tax Commissioner, that the sales or use tax has been
added to the total amount of the sale price and has not
been absorbed by him or her, the total amount of the
sale price shall be deemed to be the amount received
exclusive of the tax imposed; or

{viii) Receipts from conditional sale
contracts, installment sale contracts, rentals, and
leases executed in writing prior to June 1, 1967, ~and

with delivery of the tangible personal property prior to
June 1, 1967, are not subject to the tax imposed by the
Nebraska Revenue Act of 1967 1f such conditional sale
contracts, installment sale contracts, rentals, or
leases are for a fixed price and are not subject to
negotiation or alteration;

(5) In this state or within the state shall
mean within the exterior 1limits of the State of
Nebraska, and 1ncludes all the territory within these
limits owned by or ceded to the United States of
America; ~

(6) Occasional sale shall mean:

(a) A sale of tangible personal property which
is the subject of any intercompany sale involving any
parent, subsidiary, or brother-sister company
relationship under subsection (5) of section 77-2704 and
which was ei1ther or:iginally acquired prior to June 1,
1967, or, if acquired thereafter, the seller directly or
indirectly has previously paid a sales or use tax
thereon, including:

(1) From one corporation to another
corporation pursuant to a reorganization. As used in
this subdivision, reorganization shall mean a statutory
merger or consolidation or the acquisition by a
corporation of substantially all of the properties of
another corporation when the consideration is solely all
or a part of the votihg stock of the acquiring
corporation or of its parent or subsidiary corporation;

(ii) In connection with the winding up,
dissolution, or liquidation of a corporation only when
there is a distribution of the property of such
corporation to the shareholders in kind 1f the portion
of the property so distributed to the shareholder is
substantially in proportion to the share of stock or
securities held by the shareholder;

(iii) To a corporation for the purpose of
organization of such corporation when the former owners

-4-
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of the property transferred are immediately after the
transfer in control of the corporation and the stock or
securities received by each 1is substantially in
proportion to his or her interest in the property prior
to the transfer;

(1v) To a partnership i1n the organization of
such partnershap 1f the former owners of the property
transferred are 1mmediately after the transfer members
of such partnership and the interest in the partnership,
received by each, 1s substantially in proportion to his
or her interest i1n the property prior to the transfer;
or - .

(v) From a partnership to the members thereof
when made 1n kind 1n the dissolution of such partnership
1f the portion of the property so distributed to the
members of the partnership 1s substantially 1n
proportion to the 1nterest in the partrership held by
the members;:

(b) A sale of tangible personal propeity
consisting of household gyoods and personal effects 1f
each of the following conditions 1s met and 1f any one
condition 1s not met then the entire gross receipts
shall be subject to the tax i1mposed by section 77-2703:

(1) Such sales are by an individual at his or
her residence or 1f more than one individual's property
1s 1nvolved such sales are by one of the 1individuals
1mvolved at the residence of one of the individuals;

(11) Such sales do not occur at any resadence
for more than three days during a calendavr year;

(111) Such individual or 1individuals or any
member of any of their households do not conduct or
engage 1n a trade or business 1n which similar i1tems are
sold;

{1v) Such property sold was originally
acquired for and used for personal use; and

(7) Such property 1s not otherwise excepted
from the definition of occasional sale;

(¢) Any sale of business or farm machinery and
equipment if each of the following conditicns 1s met and
1f any one condition 1s not met the entire gross
recei1pts shall be subject to the tax i1mposed by section
77-2703:

(1) Such machinery and equipment was
transferred without the aid or supervision of any third
party. For the purposes of this section, third party
shall 1nclude anyone other than the owner and the buyer.
The release of a lien held by a third party shall not
constitute aid;

(11) Such machinery or equipment was used by

-5-
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the seller as a depreciable capital asset in connection
with the farm or business for a period of at least one
year;

(111) Such property was originally acquired
prior to June 1, 1967, or 1f acquited thereafter, the
seller directly or indirectly has previously paid a
sales or use tax thereon; and

(1v) Such property 1s not otherwise excepted
from the definition of occasional sale; -~

(d) A sale of tangible personal property by an
organization created exclusively for religicus purpcses
or an agent of the organization for such sale 1f each of
the following conditions is met and :1f any one condition . ‘"‘
1s not met then the entire gropp recelpts “shall be *““Xﬁ‘
subject to the tax imposed by section 77-2703: - : .

(1) All sales occur during an activity
conducted by such orvrganization or, 1f more than one
organization 1s 11nvolved, by one of the organizations

owning property being sold,

(11) The otuanization only sells property it
owns during one such activity in a calendar year, and

(1113 The activity does not last longer than
three consecutivesdays; and

{e) Occasional sale shall not i1nclude any sale
of tangible personal property directly by or any sale

which 15 supervised or ailded by an auctioneer or an
agent or employee of an auctioueer ;

{7) Person shall mean and include any
1ndividual, firm, copartnership, joint venture,
association, social club, fraternal organization,
corporation, egtate, trust, business trust, receiver,

trustee, syndicate, coorerative, assignee, or any other
group or ccmblnation acting as a unit, but shall also
include the United States or any agency thereof, this
state or any agency hereof, or any city, county,
district, or other political subdivision of this state,
or agency thereof;

(B) Purchase shall mean any transfer of title

or possession, exchange, barter, lease, or rental,
conditional o1 otherwise, 1n any manner or by any means
whatsocever, of tangible personal property for a

~cnsideration, i1ncluding, but not limited to, a transfer
cf the possession of tangible personal property in which
tire seller retains the title as security for the payment
of the price and a typansfer, for a consideration, of
tangible personal property which has been produced,
fabricated, or printed to the special order of the
customer;

(9) Rental price or lease price shall mean the

-6-
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total amount for which tangible personal property 1is
rented or leased, with rent or lease payments set at a
fair mairket value, valued 1n money, whether paid in
money or otherwlse, without any deduction on account of
(a) the cost of the tangible personal property rented or
leased, (b) the cost of material used, labor or service

cost, intervest charged, losses, or any other expenses,
or (c) the cost of transportation of tangible personal
property at any time. The total amount for which

tangible personal property 1s rented or leased 1includes
any services which are a part of the lease or rental and
any amount for which credit 1s given to the lessee by
the lessor or renter; .

{10) Retail sale or sale at retail shall mean:

{a) A sale for any puirpose other than for
tesale 1n the regular course of business of tangible
petrsonal property;

(b) A vale of tangible personal property to an
advertitang agency which purchases the tangible personal
property as an agent  for a disclosed or undisclosed
prancipal. The advertising agency 1s and remains liable
for the sales and use tax on the purchase the same as 1f
the principal had made the purchase directly;

{(¢) The delivery 1n this state of tangible
personal property by an owner or former owner therveof or
by a factor or agent of such  owner, former owner, or
tactor, 1f the delivery 1s to a custome: or perscn for
redelivery to a consumer, pursuant to a retail sale made
by a retailer not engaged i1n business 1n thi1s state.
The person making the delivery 1n  such cases shall
tnc lude the delivery person's selling price of the
tangible personal property 1n his or her gross receipts;
and

(d) The sale of admissions which shall mean
the r1ght or privilege tc have access to or use a place
or  location. When an admission to an activity 1s
combined with the solicitation of a contribution, the
portion o1l the amount charged representing the fair
market price of thg adimission shall be considered a
retalrl sale subject to  the tax  i1mposed by section
T7=2703.  The organization conducting the activity shall
determine  the amount properly attributable to the
putchase of the privilege, benef1t, or other
constderation 1n advance and such amount shall be
clearly i1ndicated on any ticket, receipt, or other
evidence 1ssued 1n connection with the payment.
Admissions shall not 1include fees charged by (1)
elementary or secondary schools, public or praivate, or
(11) school districts, student orgyanizations, or
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parent-teacher associations pursuant to an agreement
with the proper school authorities, in an elementary or
secondary school, public or private, during the regular
school day or at an approved function of any such
school;

(11) Retail sale or sale at retail shall not
include the sale of:

(a) Tangible personal property which will
enter 1nto and become an ingredient or component part of
tangible personal property manufactured, processed, or
fabricated for ultimate sale at retail;

(b)(i) Any form of animal life of a kind the
products of which ordinarily constitute food for human
consumption. Animal life shall be defined in part, but
not limited to, live poultry or livestock on the hoof
when sales are made by the grower, producer, feeder, or
by any person engaged in the business of bartering,
buying, or selling live poultry or livestock on the
hoof;

(11) Feed for any form of animal life or water
which 1s supplied for consumption by animal life or
which 1s octherwise used in caring for animal life of a
kind the products of which ordinarily constitute food
for human consumption or of a kind the pelts of which
ordinarily are used for human apparel; feed shall mean
and include, but 1s not limited to, all grains,
minerals, salts, proteins, fats, fibers, vitamins, grit,
and antibiotics commonly used as feed or feed
supplements;

(111) Seeds and annual plants, the products of
which ordinarily constitute food for human consumption
and which seeds and annual plants are sold to commercial
producers of such products, and seed legumes, seed
grasses, and seed grains when sold to be used
exclusively for agricultural purposes; or

(1v) Agricultural chemicals to be applied to
land or crops the products of which are to be used as
food for human consumption or sold in the regular course
of business;

(c) Nonreturnable containers when sold without
the contents to persons who place the contents in the
container and sell the c¢ontents together with the
container; contalners when solc with the contents if the
sales price of the contents is not required to be
included in the measure of the taxes imposed by the
Nebraska Revenue Act of 1967; and returnable containers
when sold with the contents in connection with a retail
sale of the contents or when resold for refilling. The
term returnable containers means containers of a kind

-8~
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customarily returned by the buyer of the contents for
reuse. All other containers are nonreturnable
containers;

(d) Tangible personal property the transfer of
which to the consumer constitutes an occasional sale or
the transfer of which to the corsumer 1s made by way of
an occasional sale;

(e) Tangible personal property the sale,
purchase, or wuse of which has been taxed to that
taxpayer in another state, territory, or possession of
the United States of America when such other state,
territory, or possession grants a reciprocal exclusion
or an exemption to similar transactions in this state;

(f) The purchase in this state or the purchase
without this state, with title passing in this state, of
materials and replacement parts, when used as or when
used directly 1n the repair and maintenance or
manufacture of railroad rolling stock, whether owned by
a rallroad or by any person, whether a common or
contract carrier or otherwise, motor vehicles,
watercraft, or aircraft engaged as common or contract
carriers of persons or property or the purchase 1n such
manner of motor vehicles, watercraft, or ailrcraft to be
used as common or contract carriers of persons or
property. All purchasers seeking to take advantage of
the exemption shall apply to the Tax Commissioner for a
common or contract carrier exemption. All common or
contract carrier exemption certificates shall expire on
October 31, 1986, and on October 31 every three vyears
thereafter. All persons seeking to continue to take
advantage of the common or contract carrier exemption
shall apply for a new certificate at the expiration of
the prior certificate. The Tax Commissioner shel
notify such exemption certificate holders at least sixty
days prior to the expiration date of such certificate
that their certificate will expire and be null and void
as of fekeber 3%; 3986 such date; or

{g)}) Railroad rolling stock whether purchased
by a railroad or by any other person;

(12) Retailer shall mean:

{a){1) Every seller engaged in the business of
making sales of tangible personal property for storage,
use, or other consumption or in the business of making
sales at auction of tangible personal property owned by
the person or others for storage, use, or other
consumption. Retailer shall include, in the case of
sales at auction of tangible personal property when the
person collecting the proceeds of the auction is not the
auctioneer or an agent or employee of the auctioneer,

-9-
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the person collecting the proceeds of the auction, other
than the owner of the tangible personal property,
together with his or her principal, if any, and retailer
shall not include the auctioneer in such case;

(ii) Every person who leases or rents to
another tangible personal property for storage, use, or
other consumption, except film rentals when an admission
tax is charged under the Nebraska Revenue Act of 1967
and railrcad rolling stock interchanged pursuant to the
provisicns of the Interstate Commerce Act;

(111) Every person engaged in the business of
renting or furnishing for periods of less than thirty
days any rcom or rooms, lodgings, or accommodations in
any hotel, motel, 1nn, tourist camp, tourist cabin, or
any other place, except a facility licensed under the
provaisions of Chapter 71, article 20, in which rooms,
lodgings, or accommedations are regularly furnished for
a consideration or a facility operated by an educational
institution established under Chapter 79 or 85 1n which
rooms are regularly used to house ostudents for a
consideration for periods 1n excess of thirty days,
shall be and constitute a retail merchant 1n respect
thereto and the gross income received nervefrom shall
constitute gross i1ncome of a retail merchant received
from transactions constituting selling at retail;

{1v) Every person engaged as a public utilaity
1in furnishing telephone, telegraph, gas, electricity,
sewer, and water service, and every person engaged 1in
furnishing community antenna television service as
defined i1n subdivision (4)(b) of this section; and

(v) Every person renting or otherwlise
furnishing tangible personal property under an agreement
requiraing the periodic cleaning or laundering of such
tangible personal property; and

(b) When the Tax Commissioner determines that
1t is necessary for the efficient administration of the
Nebraska Revenue Act of 1967 to regard any salespersons,

representatives, peddlers, canvassers, or auctioneers
and persons conducting auction sales as the agents of
the dealers, distributors, supervisors, or employers

under whom they operate or from whom they obtain the
tangible personal property sold by them irrespective of
whether they are making sales on their own behalf or on

behalf of such dealers, distributors, SuUpervisors,
auctioneers, or employers, the Tax Commissioner may, at
his or her discretion, treat such agent as the vendor
jointly responsible with his or her principal,

distributor, supervisor, or employer for the purposes of
the Nebraska Revenue Act of 1967;

-10-
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(13) Sale shall mean and include any transfer
of title or possession or segregation in contemplation
of transfer of title or possession, exchange, barter,
lease, or rental, conditional or otherwise, 1in any
manner or by any means whatsoever, of tangible personal
property for a consideration. Sale shall include:

(a) The producing, fabricating, processing,
printing, or imprinting of tangible personal property

for a consideration for consumers who furnish, either
directly or indirectly, the materials wused 1in the
producing, fabricating, processing, printing, or
imprinting;

(b) The furnishing and distributing of

tangible personal property for a consideration by social
clubs and fraternal organizations to their members or
others;

(c) The furnishing, preparing, or servaing for
a consideration of food, meals, or drinks;

(d) A transaction whereby the possession of
property 1s transferred but the seller retains the title
as security for the payment of the price;

{(e) A transfer for a consideration of the
title or possession of tanglble personal property which
has been produced, fabricated, or printed to the special
order of the customer; and

(f) The renting or furnishing for periods of
less than thirty days of any room or rooms, lodgings, or
accommodations 1n any hotel, motel, i1nn, tourist camp,
tourist cabin, or any other place, except a facility
licensed under the provisions of Chapter 71, article 20,
in which rooms, lodgangs, or accommodations are
regularly furnished for a consideration or a facility
operated by an educational institution established under
Chapter 79 or 85 i1n which rooms are regularly used to
house students for a consideration for periods 1in excess
of thirty days;

(14) Sale for resale shall mean a sale of
tangible personal property to any purchaser who 1s
purchasing such tangible personal property for the
purpose of reselling it in the normal course of his or
her business, either in the form or condition in which
it is purchased or as an attachment to or 1integral part
of other tangible personal property. A sale for resale
shall include a sale of tangible personal property to a
purchaser for the sole purpose of that purchaser's
renting or leasing such tangible personal property to
another person, with rent or lease payments set at a
fair market value, or film rentals for use in a place
where an admission 1is charged that 1s subject to

-11-
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taxation under the Nebraska Revenue Act of 1967, but not
1f incidental to the renting or leasing of real estate;

(15)(a) Sales price shall mean the total
amount for which tangible personal property is sold,
valued in monrey, whether paid in money or otherwise,
without any deduction on account of:

(i) The cost of the tangible personal property
sold;

(1i) The cost of material used, labor or
service cost, interest paid, losses, or any other
expenses;

(111) The cost of transportation of the
tangible personal property. The total amount for which
tangible personal property is sold includes any services
which are a part of the sale and any amount for which
credit is given to the purchaser by the seller;

(1v) The tost of computer software contained
on the tangible personal property; or

(v) The cost of any license, franchise, or
lease for the use of computer software or entertainment
properties such as videotapes or movie films; and
. (b) Sales price does not include any of the
following:

(1) Cash discounts allowed and taken on sales;

(11) The amount charged for tangible personal
property returned by customers when the entire amount
charged therefor 1s refunded either in cash or credit;

(ii1) The amount charged for labor or services
rendered in installing and applying the property sold 1f
such amount is separately stated and such separate
statement 1s not used as a means of avoiding imposition
of the tax upon the actual sales price of the tangible
personal property;

(iv) The amount charged for finance charges,
carrying charges, service charges, or interest from
credit extended on sales of tangible personal property
under contracts providing for deferred payments of the
purchase price 1if such charges are not used as a means
of avoiding imposition of the tax upon the actual sales
price of the tangible personal property;

(v) The value of tangible personal property
taken by a seller in trade as all or a part of the
consideration for a sale of tangible personal property
of any kind or nature; or :

(vi) The value of a motor vehicle taken by any
person in trade as all or part of the consideration for
a sale of another motor vehicle;

(16) Seller shall include every person engaged
in the business of selling, leasing, or renting tangible

-12-
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personal property of a kind the gross receipts from the
retail sale, lease, or rental of which are required to
be included in the measure of the sales tax;

(17) Storage shall include any retention in
this state for any purposes except sale in the regular
course of business or subsequent use solely outside this
state of tangible personal property purchased from a
retailer, other than tangible personal property which
will enter 1into or become an ingredient or component
part of tangible personal property manufactured,
processed, or fabricated for ultimate sale at retail.
Except for a transaction that is subject to sales tax
under the Nebraska Revenue Act of 1967, neither storage
nor use as defined in this subdivision shall include the
keeping, retaining, or exercising of any right or power
over tangible personal property for the purpose of
subsequently transporting it outside the state or for
the purpose of being processed, fabricated, or
manufactured into, attached to, or incorporated into
other tangible personal property to be transported
outside the state and thereafter used solely outside the
state;

{18) Tangible personal property shall mean
personal property which may be seen, weighed, measured,
felt, or touched or which 1is in any other manner
perceptible to the senses and includes tangible personal
property which is used to convey computer software;

(19) Taxpayer shall mean any person subject to
a tax imposed by sections 77-2702 to 77-2713;

(20) Use shall mean the exercise of any right
or power over tangible personal property i1ncident to the
ownership or possession of that tangible personal
property, except that it does not include the sale of
that tangible personal property in the regular course of
business or the exercise of any right or power over
tangible personal property which will enter into or
become an ingredient or component part of tangible
personal property manufactured, processed, or fabricated
for wultimate sale at retail. Use specifically includes
the incorporation of tangible personal property into
real estate or into improvements upon real estate
without regard to the fact that such real estate and
improvements may subsequently be sold as such; and

(21) Engaged in business in this state shall’

mean and include any of the following:

(a) Maintaining, occupying, or using,
permanently or temporarily, directly or indirectly, or
through a subsidiary or agent, by whatever name called,
an office, place of distribution, sales or sample room

-13-
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or place, warehouse, storage place. or other place of
business in this state;

{(b) Having any representative, agent,
salesperson, canvasser, or solicitor operating in this
state under the authority of the retailer or its
subsidiary for the purpose of selling, delivering, or
taking orders for any tangible personal property; er

(c) Deraving rentals from a lease of tangible
perscnal property in this state by any retailer;

(d) Solicating retail sales of tangible
personal property from residents of this state on a
continuous, reqgular, or systematic basis by means of

advertising which 1s broadcast from or relayed from a
transmitter within this state or distributed from a

location within this state;
(e) Solicating orders from residents of this

state for tangible personal property by mail, i the

solicitations are _continuous regular, seasonal or
systematic _and _1f _the retailer benefits from  any
banking, _ financing debt collection or marketing

activaities occurring in this state or benefits firom the
location in__ this state of _authorized _installation,
servicing, or repair facilities;

{f) Being owned or controlled by the same
interests which own or control any retailer engaged ain
business in the same or similar line of business in this
state; or

{g) Maintainming _or having a franchisee or
licensee operating under the retailer's trade name ain
thas state 1f the franchisee or licensee is required _to
collect the tax under the Nebraska Revenue Act of 1967.

Sec. 2. This act shall become operative on
October 1, 1987.
Sec. 3. That origainal section 77-2702,

Reissue Revised Statutes of Nebraska, 1943, is repealed.

-14-



184

December 4, 1987

STATEMENT OF ABRAHAM BIDERMAN
COMMISSIONER, NEW YORK CITY DEPARTMENT OF FINANCE
TO
THE SUBCOMMITTEE ON TAXATION AND DEBT OF FINANCE
THE COMMITTEE ON FINANCE
U.S. SENATE
CONCERNING
THE COLLECTION OF STATE AND LOCAL SALES TAXES
ON INTERSTATE SALES

Thank you for this opportunity to comment to comment on
the proposed legislation, §.639 and S.1099, which would
authorize the taxation of mail-order sales currently
prohibited by the Supreme Court’s National Bellas Hess
decision. -

The City of .New York supports legislation by Congress,
under its interstate commerce authority, to end the
prohibition under Bellas Hess. This prohibition is causing
local retailers, whose sales are taxable, to be at a serious
competitive disadvantage with respect to direct mail
retailers whose sales are not. The Bellas Hess decision
has also meant that states and localities lose an estimated
$2 billior per year nationally in uncollectible sales taxes
on mail order sales. We estimate that New York City is
anr.ua ly losing at least $45 million from this drain on our
tax base. As the direct mail industry continues its rapid
expansion (estimated conservatively at 8-12 percent per
year), the competitive position of local retailers and the
drain on state and local tax bases will worsen.

Congressional legislation is urgently needed to
authorize taxation of mail order sales and such legislation
must adequately provide for the collection of local as well
as state taxes.

A legislative provision, such as in S$.1099, which
restricts the collection of local taxes to those imposed at
a uniform rate throughout the state, does not adequately
address the rights and needs localities. This provision
would apply to only 4 or 5 states at most, and even in those
states would not fully address the problem. It would not
apply to the State of New York, despite the fact that over
45 percent of the sales taxes collected in New York State
are local taxes. Since four out of sixty-two New York
State counties impose no local sales tax, New York City,
with a 4 percent sales tax on local retailers, would be
unable to collect any of its sales tax on mail order sales.
This result is inequitable and unacceptable. Nationally
about twenty percent of sales tax collections are local
taxes.
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There are at least two ways to provide for collection
of local taxes under federal mail order sales tax
legislation. One way is to authorize the full application
of local as well as state sales taxes to mail order sales as
in the language of S.639. Combined with the provisions of
$.1099 which set a de minimus threshhold of national sales
over $12,500,000, collection of local as well as state taxes
would not impose an excessive burden on businesses. Direct
mail firms of this size have easy access to cost efficient
computer systems which can account for local tax rates; for
example, Sears and Penney already use such systems.

In the interest of the compromise necessary to enact
legislation, there is a second acceptable way to address the
rights and needs to localities. A requirement of for a
single uniform mail-order sales tax rate for each state
could be retained as long as language is added specifiying
that such a rate is special state-local rate for mail order
sales, that tax revenues collected are legitimately due to
both the state and its localities with sales taxes, and
that a state and its localities would share such revenues
according to a formula contained in the legislation.

In summary, while we support federal legislation to
resonlve the problems created by the Bellas Hess decision,
any lugislation must provide adequately for both localities
and states. If mail order sales are properly subject to
state taxes, then they are also properly subject to local
taxes. There is no logical or legal basis for excluding
localities from the legislation under consideration.

Thank you again for the opportunity to comment on the
proposed legislation.
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STATEMENT SUBMITTED TC THE SENATE FINANCE
SUBCOMMITTEE ON TAYATION AND DEBT MANAGEMENT
SENATOR MAX BAUCUS, CHAIRMAM
BY
RODERICK G. W. CHU, COMMISSIONER
NEW YORK STATFE DEPARTMENT OF TAXATION AND FINANCE
ON
COLLECTION OF SALES AND USE TAX BY OUT-OF-STATE VENDORS
(S.1099 AND S.639)

Mr. Chairman and members of the Subcommittee, I want to thank you
for the opportunity to submit written testimony subsequent to
vour November 6, 1987, hearing on this matter of great
importance. -

Forty-five of our fifty states, plus the District of Cnlumbia,
impose the sales and use taxes which would be made more equitable
and efficient by enactment of S.1099.

ENTCECFMENT CF NATICNAL ASSCCIZTICN CE 1RY ZDMINISTRATC; ' TEST:

S tcinisezcrer ¢f Texcticr eréd Finance irn the State of New York,
I wish to endorse the testimony given by the National Association
of Tax Administrators' President John Baldwin. Mr. Baldwin
effectively pointed out that:

1. Feceral legislation is required to correct the jurisdic-
tional restrictions created by the U.S. Supreme Court's
1367 decision in the National Bellas Hess case;

2. Revenue losses to states exceed $2 billion a vear and
are rising annually;

3. In-state retail businesses are hurt by the tax disadvan-
tage created by the Bellas Hess decision and the
subsequent growth of tax~-free interstate mail-order

sales;

4. The best efforts of states are not able to effectively
reach mail-order sales;

5. There is no constitutional impediment to congressional
action in this area; and, finally,

6. S$.1099 is a compromise proposal intended to address
concerns of the direct marketing industry and provide a
compliance system comparable to that imposed on local

retailers.

THE PROBLEMS OF FAIRNESS AND EFFICIENCY

The inequities and inefficiencies that currently exist due to
the U.S. Supreme Court restrictions in the Bellas Hess case need
special emphasis. These restrictions foster tax evasion as well
as tax avoidance and leave the states only ineffective,
extraordinary and costly choices for enforcement.

Unfair Competition

The business ccmmunity faces a problem of competitive unfairness
in the marketplace because of tax loop-holes created by the
jurisdictional standards in the Bellas Hess case. Beth large and
small retailers who have physical presence in a state are required
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to collect sales tax on their local sales and catalog sales in
all states in which they do business. Why should other firms
have the advantage of being able to compete without having to
collect sales tax on deliveries into any state except where their
order facility is located?

The marketplace in which both types of stores are operating is
the same and the consumers are the same. Our marketplaces are
inundated with advertising products in the form of catalogs,
television sales programs and newspaper and periodical invita-
tions to use mail-in or toll-free telephone services to place
orders. The special non-tax advantages of shopping by mail or
telephone, such as avoiding local traffic or weather conditions,
makes even more urgent the need to eliminate tax inequities of

the present system.

In the State of New York, the "discount™ which a firm could offer
solely on the basis of not taxing the sale would amount to as
much as 8 1/4%. To force ary firm to compete under these condi-
tions may well be the difference between a business' success or

failure.

The problem is not isolated to interstate direct-mail business.
Local retailers in each of our states face a similar inequity in
trying to attract customers, from whom they must collect the
sales tax, who can avoid tax by making purchases across the state
line and having merchandise shipped to them at home. The method
and frequency of delivery of these out-of-state purchases can
affect a vendor's responsibility to collect tax. Under current
interpretations of common law which govern this area of interstate
taxation, it is no* clear where the responsibility begins,
leaving both the states and cross-border vendors in a legal
no-man's land.

Why then do we penalize the reputable and law-abiding businesses
who operate within our borders and clearly must ccllect our
taxes, while allowing others the opportunity to compete tax-free?
The reason for keeping the Bellas Hess decision as the law of our
land escapes me, and I think it is time we corrected it.

Tax Evasion

An even more compelling concern is that the Bellas Hess decision
is influencing our citizens to violate state laws. Imagine the
temptation to the average citizen purchasing a product through a
catalog operation that does not collect sales tax, not to report
the tax that is owed. The correct thing for the citizen to do in
such a situation would be to voluntarily fill cut a use tax form
and submit it with the tax to the state in which he or she
resides. The temptation to evade this tax is alluring, and there
is little doubt that substantial amounts of these taxes will not
be collected unless the states' powers are restored, allowing us
to prove to the public that the tax law can be effectively
administered and enforced.

In the past few vears, the evidence of tax evasion has become
even more disturbing. We now have proof that the Bellas Hess
principle is consciously being used to mask multi-million dollar
criminal tax evasion schemes. False shipping records have been
used by some of America's more prestigious retailers in order to
give their clients a sales tax discount. Cartier, Bulgari, Van
Cleef and Arpels, Christie Brothers Furs, and Ben Thylan Furs
have pleaded gquilty and are paving back over $10 million to New
York State. Several other jewelers, furriers and furniture
stores have alsc been indicted. While the retailers in question
are not primarily mail-order firms, as these investigations and
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prosecutions have proven, they use the special privilege granted
mail-order sales to camouflage their criminal activity in their
home states.

The implication of these developments is that we need better laws

to curb the tax avoidance and evasion that has been developing
across state borders.

Enforcement Costs

The states have worked hard to deal with the court imposed
constraints and uncertainties. But the costs are high. One
cffort has been to litigate test cases to produce new court
standards in light of the changes of the last 20 years. Several
states have attempted to take this route. However, it hac severe
drawbacks.

First of all, it takes lots of time, effort, and money. Second,
it is a very uncertain process. Jurisdictional standards for
taxation could well be redefined by the courts in a way @ifficult
to live with for both direct marketers and tax adminis*trators.

In addition, cases with very limited application may be addressed,
leaving us with uncomprehensive answers. Finally, a practical
problem has arisen. As each test case has been developed so far,
after reaching only a state level of appeal, the defendants have
typically dropped their defense, admitted their obligation, anad
started collecting the tax.

Another solution would be to enter into state-by-state agreements
such as New York has done with New Jersey and Pennsylvania.
Although these agreements are aimed at countering border sales
tax evasion, they could apply to mail-order business between the
states as well. Since inauguration of the New York/New Jersev
agreement two years ago, nearly 5,000 vendors on both sides of
the river have voluntarily signed up to collect the other state's
taxes, Unfortunately, most direct-marketing firms have chosen
not to participate. ’

There are other problems using state-by~state agreements to solve
the mail-order problem. First, it will take a long time to
secure such agreements. Second, there are five states without
sales and use taxes. Third, some states would not get propor-
tionate or productive benefits for the energies they would have
to expend. For example, I might tryv to persuade the tax officials
in the home state of a vendor to conduct an audit of the company
and supply me with the names and addresses of customers in my
state. Such an effort would require my sister states to expend
substantial resources in obtaining information for my state while
not producing any additional reverue for their own states’
treasuries. In addition, with millions of vendors in the United
States and 17 million New Yorkers, this represents a relatively
difficult means of collecting these taxes.

Finally, such a solution could prove especially onerous to the
direct-marketing industry whose compliance we seek. They would
have two choices. They could voluntarily collect sales taxes
including all the various local rates and requirements, or they
could refuse and see their soon-tc-be-former customers hit with
use tax bills for taxes, interest and penalties. Even though the
use of "customer list" programs are not the most productive
auditing programs we have, interest in this type of enforcement
activity through bi-state agreements is spreading beyond our
neighboring states because it works, however costly.
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CONCLUSION .
The arguments for corrective federal legislation are compelling.
The proposed federal legislation before us has been the subject
of twp hearings, and amendments have been offered which address
specialized concerns such as local government sharing of receipts,

taxpayer assistance bv stiotes threugh toll-7ree teleplone nundeit
ard eclarification es tc the sccrpe of the prepcsels. Tre crly
YOaining g€ 1ov'd Lver tc Le whether or ret the nentaxpayving

direct-mail industry shculd ccrply.

I recommend that this issue ke resolved clearly and precisely
through passage ‘of the legislation being addressed by this
hearing. Substantial tax avoidance and evasion, will continue as
long as states are forced to pursue their taxes on a piecemeal
basis in lengthy, case-~by-case court proceedings and through ad
hoc interstate agreements. The limitations of states'
jurisdictions and the interstate activity intrinsic to this
problem demand. that an efficient and successful remedy begin with
federal legislation. Only by legally specifying a compliance
svstem as contained in S.1099 can the inherent problems of the
issue be resclved and direct-mail advertisers be required to
comply with the law.

-

o
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November 30, 1987

Comments of The Newsletter Agsociacion
To the Subcommittee on Taxation and Debt Management
Committee on Finance, United States Senate
on S. 639 and S. 1099, ro allow staces to require
out-of-state businesses to collect state sales taxes

The Newsletter Association {(NA)} is the international trade group thac
tepresents more than 800 publishers of newsletters and specialized infor-
mation services., Most members are for-profit, subscription-based firms.

NA members collectively publish more than 2,000 newsletters, most of
which are specialized puhlicacions providing detailed, in-depth reporcing
on one specific subject, government agency or program. While NA includes
some larger firms such as McGraw-Hill and The Bureau of National Affairs,
the typical newsletter publishing veniure is a very small operation.

NA will not address in detail the broad 1ssue of censtitutionality
of this legislation as 1t relates to requiring out-of-stace businesses to
collect tax for sales 1o states wher? no business presence is maintained.

National Bellas Hess v. Illinois, 386 U.S. 753 (1967) makes clear chat

requiring out-of-state businesses to collect such tax 1s unconstitutional.

We know of no arguments advanced to contravene the precedent and
logic established by the Supreme Court in this decision. It is illogical
and unfair to force any business to collect tax from cuscomers in scaces
where the firm has no sales presence and does not benefit from fire and
police protection, roads, transportation service, etc.

Secause of the great harm the proposed legislation will do to small
businesses we represent, NA asks cthat:

** If the legislation is to be approved at all, it keep exemptions
for companies whose mail-order business nationally is beneath
412,500,000 and less than $500,000 in an individual state. (We
note that the concept of such a floor, in S. 1099, was endorsed
by the Treasury Department, in testimony by Dennis Ross.!

*+ Those exemprions increase annually at the same race as che CPI.

** Congress require that staces provide computer programs to simplify
collection of such taxes.

Exempring Small Business

The proposed legislation now exempcts firms whose mail order business
nacionally 1s below $12,500,000 and less chan $500,000 in an individual
state. If these levels were substantially reduced or eliminated, this
legislacion would impose an excessive adminiscracive burden on newslectcer
publishers.

Newsletter subscriptions are sold almost entirely via direct mail. The
nature of direct mail selling being what {t is, most newsletter publishers --
even comparatively small firms -- will have clients in nearly every state.

Many states now exempt serial subscriptions, including newsletters, from
collection of sales tax, whether the subscriber is in or out of the state. It
{8 neither realistic nor reasonable, however, to expect small businesses to

keep track of changing exemptions for subscriptions in 46 jurisdictions.

Most newsletter firms also market books, reports, directories and other
publications to subscribers and non-subscribers. Those items might be subject
to sales tax in states that exempt newsletter subscriptlons. Here again, 1t

will be hard for a small firm to follow changing rules and rates in 46 states.
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Direct Marketing Assn. studies show that about 9% of customers ordering
merchandise on which sales taxes are due fail to remit them. As subscriptions
usually have been understood by the public to be tax exempt, the percentage not
complying with legislation (at least initially) can be presumed to be double or
triple 92 -- creating another big burden and expense on the smaller publisher.

The vast majority of NA members have 15 or less employees; many have less
than six employees. Companies with a small staff will suffer an undue burden
{n trying to figure what taxes apply to each sale, monitoring the customer's
compliance, submitting taxes to the states, and keeping up with recordkeeping
that will be necessary.

Indexing the Exemptions

The exemptions for companies whose mail-order business nationally is below
$12,500,000 and less than $500,000 in an individual state are reasonable. But
the memories of double-digit inflation maké it vital that small businesses be
protected against the exemptions' floors being eroded.

NA therefore urges that the legislation be amended to provide that the
$12,500,000 and $500,000 floors increase annually at the same rate as the
Consumer Price Index.

This appears much fairer and more efficient than making small companies
return to Congress repeatedly to seek changes in outdated exemption levels.

Computer Capabilities

Many firms affected by the proposed revisions lack the computer capability
needed to handle the increased paperwork and recordkeeping. A typical small
newsletter company writes 27 checks per month. In months that tax checks must
be sent to states, they could increase the number of checks written by 70%.

Another burden on small firms would be trying to deduce which customers
are exempt from tax. Many NA members (especially those that provide business-
to-business information) have major sales to government agencies, educational
institutions and non-profit organizatioans that are exempt from sales tax.

Companies would have to determine, in each sale of a non-exempt product,
where the customer was located, what the tax rate is and whether the customer
is tax-exempt, The burden often could not be handled with current personnel.

IRS is making firms filing 250 or more W-2 forms to submit withholding
data on magnetic tape [IRS Revenue Procedure No. 87-35, Publiéatlon No. 1220},
The logic of this works in the reverse -- states should (in return for making
out-of-state firms be collection agents) provide software, usuable on major
computer brands, that eases the burdeas of tax collecting.

Summary

It is essential to small business that, i{f the legislation is approved, it
exempt firms whose mail-order sales are below $12,500,000 nationally and less
than $500,000 in a single state.

To prevent inflation from eroding the exemptions, they should increase
annually at the same rate as the CPIL.

I1f states want businesses to act as their collection agents, the states
should provide computer programs to simplify collection of such taxes.

We apprecliate the opportunity to present the views of the newsletter

publishers who are members of the Newsletter Association.
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STATE OF NORTH CAROLINA

DEPARTMENT OF REVENUE
P O BOX 25000
RALEIGH, N C 27640

December 1, 1987

Ms. Laura Wilcox

Hearing Administrator

United States Senate Committee on Finance
Room SD-205 Dirksen Senate Office Building
washington, D.C. 20510

Deax Ms. Wilcox:

1 have been advised by the National Association of Tax Administrators
(NATA) that the Senate Finance Subcommittee on Taxationh and Debt Management
has conducted hearings on S5.639 and S.1099 which deal with interstate
taxation and that the Subcommjttee has urged interested persons to
submit written statements in connection therewith for inclusion in
the printed record. T T

It has been well established that the Bellas He5s deCision rendered
by the Court in 1967 permits an evere increasing nNumbexr of mail order
and direct marketing vendors to exploit the congumer markets of the
states without collecting and remitting tax on their sales. As a
result of this immunity from taxation, it is our opinion that the
states suffer substantial revenue losses, their local vendors are placed
in a noncompetitive position with such mail order and direct marketing
vendors insofar as collection of the sales and use tax is concerned,
and the twofold purpose of the sales and use tax system to equalize
the tax burden on all taxpayers is adversely affected. The thrust
of the proposed Federal legislation is, of course. to eliminate this
inequity by expanding the states' jurisdictional standards to permit
the states to reach the mail order and direct marketing vendors and
require collection of the tax so that such tax falls uniformly on
local and interstate vendors. Such legislation will correct the use
tax avoidance problem created by the Bellas Hess decision.

I agree with the objectives of S.639 and the principle in §.1099,
I appreciate this opportunity to set forth my suppOrt for such Federal
legislation which is so urgently needed and request that my expression
of support be made a part of the printed record. The North Carolina
Department of Revenue is in accord with the statement presented by
the National Association of Tax Administrators and commends it to
the Senate Finance Subcommittee on Taxation and Debt Management.

In accordance with the November 6, 1987 bulletin of the National Association
of Tax Administrators, copies of this letter are being sent to Ms. Mary
McAuliffe, Minority Chief of Staff, United StatesS Semate, Committee
on Finance.

Sincerely,

Lholyo 2. Sowers

Helen A. Powers,
Secretary
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STATEMENT OF MICHAEL B. FISHER
PRESIDENT OF
PARCEL SHIPPERS ASSOCIATION
BEFORE THE
SENATE FINANCE COMMITTEE
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
NOVEMBER 6, 1987

My name is Michael B. Fisher, I am President of the Parcel
Shippers Association, a group of approximately 200 businesses
which utilize the U.S. Postal Service and other carriers to ship
parcels in interstate commerce. Because shipment almost always :
is from our seller/member in one state to a customer in another
state, S.639 and S.1099, were they to become law, would have a
negative impact upon our members.

First, there is a public misperception that there is an
inequity in the current situation which gives out-of-state
sellers an advantage over in-state retailers because out-of-state
sellers do not have to collect sales tax. As a practical,
commercial matter, most mail order sellers, including the
overwhelming majority of our members, charge a shipping and
handling charge to cover the costs of shipment by mail. W®While
this charge varies from case to case, it is a 1arge which the
local retailer does not assess to a customer walking into the
store. Thus, in the overwhelming majority of situations, while
an out-of-state mail order buyer may not be paying sales tax, he
is paying a compensating charge because he is buying by mail,
which certainly causes that customer nct to perceive any
"advantage" by saving sales tax dollars.

Further, the argument has often been made that the largest
mail order companies collect sales tax in every state, so other
companies must be able to do this. While much can be said of
this specious compariéon, at least a few points must be
understood clearly. The two largest mail order companies'operate
in every state and benefit from being present in each state.
Besides benefitting from various state services, the local
presence and name identification enhances those companies' mail

order sales opportunities. They have regional distribution
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centers and many of the so-called "mail order" sales are actually
consummated at a store order counter. The point is that the
computation of sales tax in such cases is no more difficult than
it is for an in-store retailer.

Most of the members of the Parcel Shippers Association, on
the other hand, have single locales from which they would have to
compute the plethora of state sales tax rates, each based on
different rules. While there are only 46 taxing jurisdictions
under the formulation in the proposed legislation, varying rules
and rates apply in each of those jurisdictions. Clothes are
taxed or clothes are not taxed; food is taxed or food is not
taxed; clothing under a certain value is not taxed; children's
shoes are taxed or children's shoes are not taxed; food sold with
non-food items is taxed on the value of the whole or food sold
with non-food items is taxed only on the food components, etc.
Merely being in the age of computerization does not give our
members, which are businesses vastly smaller than the two giants
of retailing, the wherewithal to deal on the so-called "level
playing field".

Furthermore, when a sales tax is assessed in a store
transaction or with a clerk, if the sales tax is not forthcoming
the transaction is not consummated. In a mail order situation at
my company, for example, tens of thousands of times each year
customers "stiff" us for the sales tax portion of the bill, and,
while we pursue the amount due to the same ext®nt we would-bursue
a like amount due if unpaid on the product itself, it often is
unfeasible to instigate persistent, effective collection efforts
for $1.80 or $2.34 or $7.69. Yet, we still must remit these
amounts to the state. The fact that a tax is due but not paid is
already a costly element to those of our members who do collect
sales tax where required to under the tests set forth in National
Bellas Hess and related cases.

In fact, the National Bellas Hess case, besides mentioning

Commerce Clause considerations, discusses at some length the due

\
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process considerations of a state hundreds or even thousands of
miles away ordering a company which has no contact with the state
and derives no special benefits therefrom to beccme its
collection agent. If a2 tax is really due from the customers, as
is the case in a use tax situation, :he state ought to deal with
its customers and not interfere with a business which has no
relationship whatscever with it.

In fact, the tests set forth in Bellas Hess and related
cases actually operate properly to cause many companies to
collect sales tax. My own company, Fingerhut Corporation, for
example, now collects sales tax in a number of states because the
requisite nexus is present; we do not collect in others where
there is no such nexus. To us the system does work., While we
sympathize with the great need for revenue which all governments
are experiencing, $.639 and S.1099 are not the appropriate
solution to the problem. This is not a loophole.

I ask that the Subcommittee specifically reflect on the
following. Just as this statement addresses our legitimate
concerns, our industry has continually advised members of both
houses of Congress, as well as governors and tax collectors, that
the burdens on mail order sellers are real, and disproportionate
to the burdens on retail sellers. For reasons which are not
clear to our members, these disproportionate burdens are
dismissed as not actually existing. They do! It is a fact that
a full page or more must be printed with instructicns to deal
with the vast matrix of rates and coverages. This is not
something a retailer must do, and it dces raise our advertising
{paper and printing) expenses. It also confuses customers in a
way retail transactions, by their nature, do not. Also, a number
of our customers do not pay us. Yet we must remit the tax.

I am told that sound political decisions address needs of
opposing parties. It is for this reason I do not understand why
neither the pending legislation nor its authors have tried to
fashion legislation which might address the legitimate concerns

of both sides of this question.
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We must oppose the one-sided, punitive legislation being
considered by the Subcommittee.

The Direct Marketing Association has testified before this
Subcommittee that collection of sales tax is three to fifteen
times as expensive for mail order companies as it is for store
retailers., The members of our Association corroborate th;t.
Further, revenue estimates by proponents are vastly overstated.
We also urge greater understanding of the very real issues raised
here by our member L. L. Bean. -

In summary, this bill will not level any playing fields.
The benefits of such legislation are greatly overestimated while
the burdens of high collection costs are understated. The bill
offends notions of due process. A line of cases since National
Bellas Hess have shown that a company with appropriate nexus can
be made to collect use tax.

For those reasons we respectfully urge that $.639 and
$.1009, or any bill with a like purpose and like disregard for
the legitimate concerns of our industry, not be enacted into

law. Thank you.
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)C'ldCI“\ RICHARD F MCLOUGHLIN
1Y

N\

President

| ““J,t'\‘ Chief Operating Officer

November 7, 1987

The Honorable Max Baucus
United States Senate

706 Hart Building
Washington, D.C. 20510

Dear Senator Baucus:

I am President of The Reader's Digest Association, Inc. located
in Westchester County, New York. I understand that there is a
possibility that bills which would require us to collect use
taxes in states where we have no presence, may be heard in
November or December.

I urge you to oppose this idea. The arguments against these
proposals are well summarized in the enclosed backgrounder from
the Direct Marketing Association and The Wall Street Journal
editorial of October 6, 1987. 1 write to you, also, to point
out that the burdens of this legislation would affect our
sales, our profits, and our ability to contribute to the
economy of New York State, as well as diminishing the amount of
income tax we would be contributing to fund the Federal Budget
in the future.

I hope that if any of these proposals should come to a vote
that you will oppose them.. I would very much appreciate
hearing from you regarding your views on this matter.

Thank you.

Sincerely,

(}.«M +hat

Richard F. McLoughlin
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Backgrounder: Federal Use Tax Leglsiation

Under the U.S. Constitution a state may not require an out-of-state seller to serve as

the state's tax collector unless the seller has some connection with the taxing state and
receives some benefit from the state's services and protections. A sufficient link with the
taxing state (called "nexus") was deemed necessary by the U.S. Supreme Court to satisly
the requirements of Due Process and to prevent an undue burden on interstate commerce.

HR 1242 and other similar bills would attempt to overturn this line of Supreme Court
rulings and give every state the authority to require out-of-statc marketers to collect
and remit state use taxes. This legislation wonld change the ground rules for 3 large
segment of American business and impose significant unproductive costs on nationa!
marketers. Here are some of the problems we see with HR 1242:

HR 1242 s unconstituti, ual. Although Congress may sct national standards for
what constitutes a=v.; (consistent with due process), federal legislation to do
away with the nex s requirement altogether (or emasculate it) would almost
certainly be declared unconstitutional. HR 1242 is an attempt to give states the
authority to impose tax collecting duties on businesses that have no presence
in the taxing states, receive no direct benefits from the services of those
states, and have no political voice to affect those tax laws.

Commerce Clause concerns are equally important. In this area the Court has
deferred to congressional judgment. There are substantial policy reasons
embedded in the Constitution why states should not have the authority to
burden the national economy with their individual tax laws. Since Congress is
the final authority in this area, it is particularly important that no precipitous
action be taken that would adversely affect the national marketplace.

HR 1242 would impose large unproductive compliance costs on national
marketers. It is much more costly and inefficient to collect taxes through the
mail than it is in person at a cash register. Studies indicate that the costs are
six times as great. HR 1242 would require thousands of direct marketing
companies t0 cope with 45 different rates and 46 sets of exemptions aad file a
minimum of 184 forms annually. Companies with product lines presenting tax
complaxities (clething, food, gifis, ¢tc) or with custormers who pay primarily U,
check would have ¢normous problems.

HR 1242 would cost jobs and hurt the U.S. economy. Direct marketing is a
labor-intensive industry which also provides business to printers, mailers, ad
agencies, common carriers, and suppliers. HR 1242 would reduce profits and
spending by direct marketers, and thus would have a significant negative
impact on employment in all facets of the direct marketing industry.

HR 1242 would reduce federal tax revenue. The costs of collecting these
various state taxes would, of course, reduce the taxable income of every
affected business. Without attempting to measure indirect costs to the economy
and employment, the direct result of HR 1242 could be a reduction in federal
tax receipts of over $100 million a year.
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S. HR 1242 is a chaace for Congress to vote for a ralse in state taxes. If HR
1242 were to pass, mail order customers would be paying more taxes to their
states (and enduring the aggravations described below) as a result of federal

legistation.

6. HR 1242 would oot ralse sigaificant amounts of state revenue. The purpose of
HR 1242 is to allow states 1o collest move revenue without haviag to raise
taxes. In fact, however, most states would net very little additional revenuc
from this legislation and some states could actually lose revenue.

7. HR 1242 is unfair. Congressman Dorgan claims that direct markcters have an
unfair competitive advantage over retailers because they are not required to
collect sales tax. This statement assumes that mail order customers are
significantly influenced by the presence or absence of a sales tax; and this
assumption is false. The average direct marketing purchase is for just over
$50. The cost of postage and handling is more than the tax in most cases, and
the typical mail order shopper is not focusing on price in any case. In an
effort to make sure that all sellers charge the same tax, HR 1242 would imposc
collection costs on national marketers that are six times greater than those

incurred by the average retailer.

8. HR 1242 would produce a major aggravation for American consumers. Collecting
the use tax is not only inefficient for governments and businesses, but
aggravating for consumers. The Customer Hassle Chart (attached) shows some
of the problems customers would encounter. -
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THE WALL STREET JOURNAL TUBSDAY. OCTOBER 4, 1967

REVIEW & QUTLOOK

Mail-Order Grinch

With fewer than 70 shopping days
ttl] Christmas, millions of Americans
are avoiding long lines, bad weather
and crowded parking lots by doing
some or ail of their Christinas shop-
ping by mail. Many people find mall
order more convenient and sometimes
cheaper, since state sales taxes aren’t
charged if the recipient is out-of-
state. But if Rep. Byron Dorgan (D.,
N.D.) has his way, mall-order firms
will have to collect sales taxes on all
their transactions. The House Ways
and Means Comumittee will vote on his
bill next month. If It passes it will be
Just in time to give consumers an un-
welcome holiday present.

Mail-order and direct-marketing
sales are booming. [nterstate sales
top $100 billlon a year and represent
as much as 4% of all retall busi
ness.

Rep. Dorgan’s bill would cost mail-
order consumers up to $1.5 billion.
Several business groups support the
measure, they argue that the compa-
nies that send tax-free merchandise
through the malls are unfair competi-
tion for local retailers. Mail-order
firms respond that the Dorgan bl
would impose enormous compliance
costs.

L.L. Bean, a catalog store in Free-
port, Maine, claims that just printing
the different tax rales and exemptions
in its catalog would cost $10 million a
year. Studies indicate 1t costs direct
marketers three to 10 times as much
money to collect sales taxes as it does
for retail companies. The 45 states
and 7,000 localities with sales taxes
have never agreed on a coordinated
plan of collection, so the only way to
enforce payment of mal-order taxes
is to allow dozens of different auditors
to inspect catalog companies’ books.

In 1967, the Supreme Court ruled
that states would violate the Constitu-

ton's commerce clause if they levied
a sales tax on out-ol-state retailers
that had no presence in the state be-
yond advertising. Since the Constitu-
tion gives Congress the power to regu-
late interstate commerce, Rep. Dor-
gan wants Congress to define what a
minimum business presence in a state
Is In a way that allows out-of-state
sellers to be taxed.

But even if that argument s upheld
by the Supreme Court, taxing mall-or-
der firms may also viclate the due-
process clause of the 14th Amendment
because the firms being taxed won't
benefit from state government activi-
tes. The Treasury Department is con-
cerned about the bil! because it would
require the Internal Revenue Service
to share sales-tax data filed by mer-
chants with state tax collectors, thus
inviting public suspicion about the
confidentiality of federal tax returns.

Retall merchants thai back the
Dorgan bill, such as J.C. Penney, are
correct in saying that mail-order com-
panies are at a competitive advantage
in not having to charge sales taxes,
which can range as high as 9%. But
that isn’t an argument for creating an
enforcement nightmare that could
drive some mail-order merchants out
of business. It is an argument for
states to consider reducing any sales
taxes that are so high that they induce
people to shop out-of-state for goods.

In Dr. Seuss's tale, “How the
Grinch Stole Christmas,”" a dour fig-
ure swept down on Whovilie and made
off with all of the Christmas presents
in the town. But, in the true spirit of
the season, the inhabitants celebrated
anyway. Christmas would also still be
the same If Rep. Dorgan’s bill passes,
but that {s no reason to make con-
sumer goods more expensive for pec-
ple by chasing their dollars across
state lines and slapping a constitution-
ally dubious tax on them.
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STATEMENT OF GRADY L. BOOKER
ON BEBALF OF THE
SOUTHWEST HOMEFURNISHINGS ASSOCIATION

December §, 1987

Mr. Chairman, distinguished members of the Subcomittee, I appreciate the
opportunity to submit this testimony to you on behalf of the members of the
Southwest Homefurnishings Association. I would like to briefly address the
issue of sales tax collection on interstate sales by out-of-state vendors, as
well as express our support for S. 639, sponsored by Senator Quentin Burdick,
and S. 1099, sponsored by Senator Thad Cochran.

Southwest Homefurnishings Association, a retail trade association serving
retail furniture and home furnishings store owners as well as manufacturers and
wholesalers, has members in 43 states with the heaviest concentration being in
Texas and the American Southwest, While we have many members who do business
in large metropolitan areas, the majority of our retail members are located in
relatively small towns.

In that furniture stores have traditionally occupied leadership roles in thelir
comunities, constituting the sccial and econamic fabric typical of its people,
our members truly represent the hopes and desires, the trials and tribulations,
of Main Street U.S.A.

As for the issue at hand, I do not want to dwell on its detailed history;
however, I do want to point out that since the 1967 United States Supreme Court
decision, National Bellas Hess v. Illinois Department of Revenue, out-of-state

direct marketers (who utilize such methods as mail-order, toll-free telephone
numbers and computer shopping) and border sellers (who set up operations just
across state borders) are not obligated to collect sales and use taxes from

buyers and remit the revenue to the home state (and/or city) of the purchaser.

In the twenty years since this court decision was handed down, the untaxed
out-of-state firms have proliferated. On a nationwide basis, direct marketers
account for 14 percent of all retail sales, which translates into $150 billion
per year. According to the Direct Marketing Association, direct marketers will
control 20 percent of U.S. retail sales by 1990.

In Texas, the state in which the greatest number of our members reside, there
will be approximately $7.3 billion of mail-order sales this year alone. As a
result of these sales, tiie State of Texas will lose approximately $159 million
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For home furnishings retailers, the problem is even more critical regardless of
where they live. It 1Is not uncommon for a furniture retailer to spend hours
helping a customer select the style and colors of furniture he or she wants to
buy, only to have the customer leave the store and dial a toll-free number to
an out-of-state mall-order firm to place the order, Sometimes, the custamer
adds insult to fiscal injury by using a pay phone directly in front of the

store.

Many retailers in the South and Southwest are on the brink of bankruptcy after
the downturn in their state econamies. The unfair competition presented by
untaxed direct marketers is threatening to push many over the edge.

Home furnishings retailers are not afraid of campetition but they deeply resent
— as do all retailers -- unfair competition that puts them at a possible 8%
disaavantage (depending upon the local sales tax rate) not inciuding their own
cost of overhead. The loss of just one sale to out-of-state vendors can
represent a huge percentage of business to a retailer who may only do $500,000
in annual sales.

This typifies the great disparity of competition that currently exists. Small,
independent business owners are forced to compete with huge multi-million
dollar direct marketing corporations -- who already have an approximate 8
percent price advantage.

Home furnishings retailers welcome competition regardless of its source, All
we ask for 1s fairness and the even application of a tax system that already
exists. We are not asking for the creation of 2 new tax -- just a chance to
compete on a level playing field so that we may continue to serve our
communities.

With this in mind, the members of Southwest Homefurnishings Association urge
each of you to support both S. 639 and S. 1099. We thank you for your time and
sincerely appreciate your consideration of this very important issue.
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135 E CONFSTOGA ROAD
POST OFFICE BOX 206 . i ) .
WAYNE PENNSYTVANLA FO0KT Gifts of Distinction

PHONE (2131 688 4046 BY MAIL |
FAX (2151294 00

October 29, 1987

Ms. Laura Wilcox

c/o Senate Finance Camittee
Dirksen Office Building
Washington, DC 20510

RE: HR 1242, HR 1891
Mailorder State Use Tax

Dear Ms. Wilcox:

As president of Taylor Gifts, Inc., I wi‘sh ‘to express 1y leep concern
regarding proposed federal legislation to ré&uire mail order campanies to collect
state use tax for all states using ouwr catalog as a §hoppinq vehicle.

.
Such a requirement would be expensive; confusing.'and most of all, inefficient.
It appears that very little consideration has been experded toward the burden
placed on mail order campanies should they be forced to execute this collection
of taxes by mail. As residents of the state of Pennsylvania, we accept the duty
of tax collection and benefit fram our state's services and protection. I
consider this proposed requirement a gross injustice and a burden on our business.

The Direct Marketing Association has enlisted the services of an
econamic consulting firm to study tax collection costs for direct mail campanies.
The results of this study indicate that they average over 15% of taxes collected
or 7 times greater than retail store costs. , Our cost would be approximately
$135,000. Collecting taxes in all 50 states would create additional expense.

Millions of Americans take advantage @f the opportunity provided by direct
marketing - a positive boost to the econamy.: How such a proposal would be in
the national interest is beyond me. Our employees nurber 125 and our company
pays state ani’fgderaltaxes in excess of $178,000. Our sales, profit and
ability to makg a positive contribution to the econamy would definitely be
adversly affoected by this legislation. '

I realize that this proposed leqislahoﬁ 1s coming before the Senate
Finance Camittee. Please convey our strong opposition to this proposal to

the camittee.
Vi truly yosrs,
r .
" B. LOYALL TAYLOR, JR.

PRESIDENT
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November 5, 1987

Laura Wilcox

Senate Finance Committee

Roow 205

Senate Dirxsen Office Building
wWashington, D.C. 20515

Cear Ms. Wilcox:

We at the Lillian Vernon Corporation wish to submit the following
testimony to the Hearing regarding bills $.639 and §.1099 before
the Senate Finance Committee.

The Liliian Vernon Corporation is a publicly held corporation

whose main line of business is selling merchandise from catalogs

it mails throughout the United States. Currently our sole location
is in New York State and, in 1988, we plan to open a Distribution
Center in Virginia. We collect sales tax on all shipments to New
York State and plan to collect tax on shipments to Virginia beginning
in 1988.

Collecting and remitting tax from sales in these states is something
we believe is appropriate and just, Both New York and Virginia
provide us a forum for determining the tax rate, e.g. the right of
our employees to vote for lawmakers in these states, New York and
Virginia also provide us significant services, such as police, fire
protection, employee recruiting and training. In short, the taxes
we pay, or will pay, these states go to services which benefit us.

The current bills suggest that we collect and remit tax to states

in which we have no presence, in which we receive no benefit from
these taxes and in which we do not have the ability to vote. Simply
this would be taxation without representation, flying in the face

of one of our country's founding principles.

But the problem runs deeper. An impetus for the proposed law seems
to come from retailers' complaints that they are losing business to
mail order companies because shoppers save the sales tax. Therefore,
the reasoning goes, if mail order firms charge sales tax, it will
create an "even playing field."

We think this reasoning is specious. First, most direct mailers
charge a shipping and handling charge roughly double the rate of
sales tax, Shoppers gain no advantage here. Second, retailers
collect tax before a shopper leaves the store. The direct
mailer's quandry is that from 5 to 10% of shoppers will under-
remit tax when they mail in their order. Unlike the retailer,
the mailer is faced with Hobson's choice: ship the goods and make
up the difference, keeping a good customer; or contact the
customer for the extra few dollars and hope to keep the communica-
tion cost low and to keep the sale. Either way the direct
mailer's cost involved with collecting tax would be higher than
the retailer's cost. There is no "even playing field" here.

In summary, we at the Lillian Vernon Corporation, think $.639
and S,1099 make bad law. States would be taxing mail order com-
panies inequitably compared to in-state retailers. States would
be taxing mail order companies who have neither a voice in the
taxing decision nor a benefit from the tax dollars paid,

A4 Tdt

ames S. Forbush
Vice President
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November 24, 1987

Senator Max Baucus, Chairman

Senate Finance Subcommittee on Taxation and Debt Management
United States Senate

205 Dirksen Building

Washington, D.C. 20510

Dear Senator Baucus,

As president of Vertex Systems Inc., I have followed with interest
the subcamittee's testimony related to the proposed taxation
of mail order sales (bills S.639 and S. 1099}.

Vertex Systems is in the business of providing tax services to
carpanies throughout the United States. One of our principle products
is a service that provides sales tax rate information and associated
software.

I am submitting this statement for inclusion in the printed record of
the hearing to clarify same of the misconceptions about our services that
were presented in previous testimony as well as to present a possible
approach for resolving same of the conflict between opponents and
proponents of the bills.

Vertex advocates no position regarding the passage of either S. 639 or
S. 1099. Our testimony is intended solely to provide the subcamittee
with facts so that whatever decisions are reached can be done so based
on the best available information. < :

Background

Vertex Systems has been in the business of providing tax related

products to U.S. businesses during the past thirteen years. As

mentioned above, one of the principle products offered is a camputerized
service called SAIESTAX"that provides sales and use tax rate information
for every taxing jurisdiction in the United States. The service includes
all the sales and use tax rates currently imposed by the approximately
7,000 taxing jurisdictions levying such taxes today. All state,

county, c¢ity and transit district tax rates are included.

In order to obtain this information, Vertex has established
canmmunication channels with each of the taxing jurisdictions to
obtain the rate changes on a timely basis. Timing is critical since
campanies must have updated tax rates prior to the first of each month
to insure that accurately prepared bills are produced.

The Vertex tax rate service is offered both on magnetic tape and in
hard copy format. The tape service is generally used by ocur custarers
to interface with their billing systems. Once an account is ready for
billing, a custamer's billing system will typically access the Vertex
tax rate file to extract the appropriate tax rate which is then used to
calculate the tax amounts that are reflected on the custamers bill.
Other customers use our tax rates in "on-line" systems so that custamer
service representatives can quote total charges {product amounts plus
applicable taxes) to custamers over the phone.

The tax rate information can be accessed by one of several methods
depending on an individual custamer's needs. For example, the tax
rates can be obtained by using only ZIP codes, using a combination of
2IP codes and city names, using the Federal Information Processing
Standard (FIPS) Code which is maintained by the National Bureau of
Standards, or by using a "GEO" code which is maintained by Vertex.
The FIPS and GEO codes are different pre—defined ccde sets that
represent essentially every county, city or town in the United States
with a population exceeding 250 people. A total of approximately
50,000 GEO codes and FIPS codes are each currently included on the
SALESTAX file.
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The SALESTAX file contains both current and previous tax rate information
and the effective dates of each. This information allows custcmers

to access the proper rate regardless of when rates change or when

their bills are produced. It also allows the retrieval of the correct
rate when processing credits or adjustment bills that may pertain to

data that is several months old. -

In addition to the tax rate information, the SALESTAX System also
includes software that can be used to do the actual tax calculations.
The software contains the logic necessary to accamcdate all the
different taxing idiosyncrasies currently used by any taxing
jurisdiction. Hundreds of campanies are using this software

to accurately campute their taxes today. The software also produces
reports that provide the data necessary to prepare the sales and use
tax returns that have to be submitted to each of the taxing
jurisdictions.

The software is extremely'flexible. It can operate effectively on
essentially any hardware. It also readily allows individual
custamers to enter special conditions related to a particular
situation or unique industry practice.

The SALESTAX Service sells for $6,400 for the initial year and
$3,650 for subsequent years' renewals. The hard copy tax rate
service sells for $530 annually.

Cbservations

The success of Vertex has been attributable in large part to the

ability to provide a service that is not anly accurate and timely

but one which can meet the needs of a broad spectrum of

American industry. I believe that this service could provide the

mail order industry with the resources that they need to meet whatever
tax obligations ultimately result from the proposed legislation. Indeed,
our service is currently used by a number of nationally known mail

order carpanies today.

I would alsc like to cament on one problem that is unique to the mail
order industry and to offer a potential solution. The issue involves
the fact that most mail order custamers are not billed in the
traditional sense. Instead, the custamer typically orders

merchandise fram a catalogue and sends both the order form and payment
to the vendor. Thus, mail order firms cannot effectively control the
amount of tax, if any, that has been carmputed and submitted by the
custamer without a rather costly effort. I think that the mail order
industry has effectively camunicated their concern on this issue—-a
concern that appears valid based on my experience.

Perhaps a campramise position that one could consider on this issue would
be to allow mail order campanies to submit a listing and/or magnetic tape
to the appropriate states of names and addresses of custamers that did not
remit correct state and local taxes with their order. In exchange for
providing this information, the states' would agree that the mail order
firms would not bear any liability for the tax on these transactions. Such
an agreement, coupled with a samewhat higher tax collection credit for mail
order activity, might be viewed by both the states and the mail order
industry as an acceptable alternative to their positions taken on this
legislation to date. It would reduce the costs to the mail order companies
and provide the states with information that they could use to consclidate
and collect the tax through their considerable enforcement powers.