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STATE TAXATION OF INTERSTATE COMMERCE

FRIA', iNOVEMB}ER 15, 1985

U.S. SENATE,
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT,

COMMITTEE ON FINANCE,
Washingron, DC.

The subcommittee met, pursuant to notice, at 11 a.m. in room
SD-215, Dirksen Senate Office Building. Hon. John H. Chafee
(chairman) presiding.

Present: Senators Chafee and Mitchell.
[The press release announcing the hearing, a description of S.

1510 prepared by the Joint Committee on Taxation, and the pre-
pared written statement of Senator Mitchell follow:]

[Prests Release No. ,5,-O081

PRESS RELEASE

Friday, November 8, 1985.

TAXATION SUBCOMMITTEE SCHEDULES HEARING LIN SENATE BILL 1510

The Senate Committee on Finance's Subcommittee on Taxation and Debt Manage-
ment will review S. 1510, a bill to eliminate the restriction; on States' powers in
taxing the sales in interstate Comnerce, at a hearing November 15, Chairman Bob
Packwood (R-Oregon) announced this aite,'noon.
. Senator Packwood said the Subcominitee on Taxation would consiaer the bill at a

hearing scheduled to begin at I i a.m., Friday, November 15, 1985.
The hearing is scheduled for hoom SD-215 of the Dirksen Senate Office Building

in Washington.
Senator Packwood said Seiaa-or John Chafee (R-Rhode island), Chaiiman of the

Subcommittee on Taxation and Debt Manage.nent, would peside at the hearing.
.S. 1510 was introduced July 26 by Senator Mark Andrews (R-North Dakota).
The bill is designed "to elimi, te restrictions on the taxing power of the States to

impose, collect and administer State and local sales and use taxes on sales in inter-
state commerce."

(1)
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INTRODUCTION

The Subcommittee on Taxation and Debt Management of the
Senate Committee on Finance has scheduled a public hearing on
November 15, 1985, on S. 1510 (introduced by Senator
Andrews). This bill would eliminate certain restrictions on
States' powers in taxing sales in interstate commerce.

This document,1 prepared by the staff of the Joint
Committee on Taxation, provides a summary description of
present law, the bill, and the issues raised by the bill.

1 This document may be cited as follows? Joint Committee on
Taxation, Suary Description of S. 1510 Relating to State
Taxation of t estate Sales (JCX-26T , November"T4,--T85.
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DESCRIPTION OF THE BILL

Present Law

A State or local government may constitutionally impose
taxes on sales that occur within its jurisdiction or on the
use of property within its jurisdiction. (Approximately
6,400 tate and local jurisdictions impose sales and use
taxes.') The allowable sales tax authority of a State or
local government extends to mail order salts by out-of-state
vendors to residents of the State if the blie is deemed to
take place within the taxing jurisdiction.4 There are,
however, limitations on the methods State and local
jurisdictions may employ to collect sales and use taxes.

State and local sales and use taxes are levied on the
final purchaser, but are collected primarily through the
vendor. In the case of a sale by an out-of-state vendor, the
U.S. Supreme Court has held that the State or local govern-
ment cannot constitutionally require the vendor to collect
and remit use taxes unless the vendor has a sufficient busi-
ness nexus with the State.4 In that case, the Court found
-that the required nexus was not present where the vendor's
only connection with customers in tge State was by common
carriers or the United States mail. The Court based this
conclusion on due process considerations and on the Commerce
Clause of the United States Constitution, which reserves to
Congress the power to regulate and control interstate
commerce. The required nexus has been held to exist where
the vendor arranges sales through local agents or maintains
retail stores in the taxing State.

Explanation of Provision

Under the bill, any State (as well as tuie District of
Columbia) or political subdivision of a State would be em-

2 Advisory Commission on Intergovernmental Relations, State
and Local Taxation of Interstate Mail Order Sales (prelTi'T=-
n-ary raft, revised-Xugust 23, 19W, p.--.

3 See, e.g., McLeod v. J.E. Dilworth Co., 3k2 U.S. 327
(19M-T.
4 National Bellas Hess Inc. v. Department of Revenue of the
State of Illinois, 386 L.X"753 (1967) (henciforth referred-
to as National Bellas Hess).

5 Id. at 753.

6 Id. at 760.
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powered to impose a sales or use tax on any interstate sale
of tangible personal property, or on the use in such State or
subdivision, by a resident thereof, of tangible personal
property acquired in an interstate sale. Interstate sales
subject to the bill would be those in which tangible personal
property, sold by a person located outside of the State or
political subdivision, was delivered by coituon carrier or the
United States Postal Service to the purchaser in the State
from d point outside of the State.

The bill as introduced does not expressly authorize a
State or local government to require that any out-of-state
vendor collect and remit sales or use taxes relating to an
interstate sale of tangible personal property to which the
bill applies. However, the bill is intended to "eliminate
restrictions on thl power of the states to collect taxes on
mail order sales.

The bill wouldbe effective on the date of enactment.

Overview of Issues

The purpose of the bill is to eliminate the disparity
that arises from the constitutional limitation on the power
of a State or local government to require collection and re-
mission of a sales or use tax by an out-of-state vendor with
no sales agents or retail stores in the State. Because State
and local governments rely on vendors to collect and remit
sales and use taxes on State residents, this constitutional
limitation on the collection of these taxes generally has
prevented the effective imposition of sales and use taxes on
mail order sales by these out-of-state vendors. Accordingly,
to the extent that purchasers can avoid sales or use tax
liability by making mail order purchases from these out-of-
state vendors, such vendors realize a competitive advantage
in relation to in-State vendors (as well as out-of-state
vendors with sales agents or retail stores in the State).

Some argue that this result is undesirable for two
reasons. First, they argue that equal tax treatment of in-
State and out-of-state businesses is preferable to providing
one type of business with a competitive advantage based sole-
ly upon the nonpayment of State taxes. Second, they assert
that State and local governments should be assisted in
collecting all revenues to which they are entitled,
particularly to the extent that their tax bases are affected
by out-of-state mail order sales.

Others argue that Federal legislation should not be
adopted addressing this issue even if the above arguments

7 131 Cong. Rec. S10184 (daily ed., July 26, 1985)
(statement of Sen. Andrews).
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generally express the proper-policy. They rely principally
on two concerns: constitutionality and the administrative
burden on vendors.

The constitutional issue arises under National Bellas
Hess, the Supreme Court case holding that a State coi-nio
require an out-of-state mail order vendor to collect and re-
mit sales or use taxes with respect to its sales. Some note
that the Supreme Court based its decision on the fact that
interstate commerce "is a domain where Congress alone has the
power of regulation and control." Thus, they conclude that
Federal legislation authorizing State and local governments
to require collection and remission by out-of-state vendors
of otherwise allowable sales or use taxes would remove the
constitutional defect that the Supreme Court found. Others
respond by arguing that National Bellas Hess requires a
significant nexus between the out-o--state vendor and the
taxing jurisdiction and that, on due process grounds,
Congress may not be able constitutionally to dispense with
this nexus requirement.

The issue of administrative burden relates to the fact
that a mail order vendor, in order to comply with a require-
ment that it collect and remit sales and use taxes, presum-
ably would have to be familiar with the tax laws in all
jurisdictions with respect to which the requirement arose.
This could involve significant difficulty in some cases, in
light of the multiplicity of sales and use tax rules applying
in different States and subdivisions thereof.

The Advisory Commission on Intergovernmental Relations
(ACIR) has recommended that Federal legislation be enacted
generally similar In intent to S. 1510, but with additional
features designed to address these constitutional and
administrative concerns. The legislation recommended by ACIR
would contain a de minimis rule exempting vendors with
national sales, or sales in the destination State, below a
threshold dollar amount. In addition, under the
recommendation, States in which there are local sales or use
taxes would determine a nondiscriminatory single rate,
applying to mail order sales and consisting either of the
Statewide rate, or of a combined State and local rate that
would apply at the option of the vendor.
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STATEMENT OF SENATOR GEORGE J. MITCHELL

STATE TAXATION OF INTERSTATE SALES

There are a number of difficult questions that must be
addressed before Congress enacts legislation that would
empower states to impose a sales tax on out-of-state mail
order sales. I am pleased this hearing has been called
although I am somewhat disappointed that more notice was not
given in order to permit a fuller range of views to be
presented before the committee.

I have not arrived at a position on this legislation but
I have heard from people in Maine on both sides of the issue
and want to be aware of all the facts before voting to give
states this kind of extraterritorial power.

States naturally have an interest in collecting tax
revenues on mail order sales and I can understand their
support for this legislation. The additional revenue is
especially important to state governments at a time when more
and more fiscal burdens are being transferred from the
federal to state and local level. In-state vendors are
understandbly also supportive of this legislation because
they believe out-of-state mail order businesses enjoy a
competitive advantage by reason of the sales tax
differential.

At the same time, I appreciate the very strong concerns
of direct mail businesses for the burdens that would be
created by this legislation. According to the Joint
Committee on Taxation, approximatley 6,400 state and local
jurisdictions impose sales and use taxes. I believe we can
all agree that it would be intolerable to require direct
mail businesses to account for all of these tax rates as the
Andrews bill apparently would. Opponents of this
legislation also raise compelling constitutional arguments
why this legislation should not be enacted.

I hope we can explore some of these issues in the
hearing today. Because of the short notice on which this
hearing was called, Senator Chafee has indicated that he
would be willing to hold another hearing in the future to
more fully explore the implications of this legislation.
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Senator CHAFEE. Good morning, ladies and gentlemen.
The hearing this morning will be on Senator Andrews' bill, S.

1510, which is designed to eliminate restrictions on the ability of
States to impose and collect sales and use taxes on out-of-State
sales.

I think this is a very important issue, and I am delighted that
Senator Andrews has introduced this legislation and is pressing it.
He has taken the initiative on it.

As you know, the mail order business is booming. In the coming
months I suspect that more aad more busy citizens will be doing
their Christmas shopping by mail. There is certainly nothing
wrong with that. The convenience of this type of purchasing is good
for the consumer; however, Senator Andrews is rightfully con-
cerned that the States not lose out on revenues as a result of this
trend, and he is concerned about whether the mail order business
is getting unfair advantage over local merchants solely as a result
of the nonpayment of sales taxes. The issue is pretty clear.

You go to a store in a town in North Dakota, and you wish to
buy something, you purchase it and you pay a sales tax. You stay
at home, and send in a mail order to wherever it might be, the
item is mailed to your house, and you pick it up. You don't pay a
sales tax.

Now there are constitutional concerns which I am certain we
will hear about this morning. I look forward to learning more
about all the aspects of this issue.

I welcome Senator Andrews and his testimony here, and I thank
the other witnesses who have come forward on rather short notice
to testify on this bill.

Now let me say this. I have had at least one Senator speak to me
with concern about the shortness in time and his belief that he was
not able to muster a witness, or witnesses, in opposition to the bill.
I recognize that this was short time. I have told him and I will tell
others here that if there are demands for further hearings-recog-
nizing the time is short and we do not want to do anything unfair
to anyone-I will hold another hearing on this.

So, Senator Andrews, we welcome you here and look forward to
your testimony.

STATEMENT OF HON. MARK ANI)REWS, A U.S. SENATOR FROM
THE STATE OF NORTH DAKOTA

Senator ANDREWS. Thank you, Mr. Chairman.
First, let me thank you for holding this hearing at this very busy

time of the year. Your assistance is especially appreciated because
of the significant nature of the issue we are considering today.

S.1510, a bill that I introduced last July, eliminates restrictions
on the power of the StaLes to collect the taxes on sales in inLerstate
commerce. I believe that this legislation is of pressing importance
because it is a matter of tax reform; therefore, it should properly
be part of any future tax reform legislation approved by the Con-
gress.

But before this measure is made a part of that bill or moves
through the legislative process on its own, a full and complete
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public record must be established for those most affected by its pro-
visions. Thanks to your good offices, such deliberations begin today.

Parties with opposing viewpoints have been invited to appear
before this committee today. I have no doubt that they come fully
armed with conflicting arguments and contradictory statistics. And
that is good. That is the way we function in congressional hearings,
because somewhere in the middle of the voluminous documentation
you are going to hear today and in any subsequent hearings you
might have, Mr. Chairman, there will be a uniform information
base from which we can draft the final version of my bill.

I say this because I have not intended my bill to be the final
statement on the problem we face. S. 1510 is straightforward and it
is concise. It was drafted with the idea that this is a clear-cut
States rights issue, axd therefore we need only grant adequate au-
thority to the Statesto solve the problem.

If the Congress in its wisdom decides that we should also legis-
late various uniform rules and rates, so be it. My overriding con-
cern is that we must correct the situation that has grown increas-
ingly inequitable over the past decade.

There is without a doubt inequity when some consumers pay
taxes and others, for the same purchase, in the same jurisdiction,
pay no tax.

All but a handful of States and localities impose sales and use
taxes to fund local services, services which include education,
health, and other social and public service functions. But yet out-of-
State mail orders are a large and growing segment of sales on
which no taxes are paid. This lack of taxation is unfair to those in
need who rely on local services. It is unfair to the local school child
in the State who loses the revenue to provide them needed educa-
tional opportunity. It is unfair to those taxpayers who must pay
more in order to maintain services. It is unfair to those paying
higher prices at local retail stores. It is unfair to local retailers who
are at a competitive disadvantage because of tax levies and other
contributions to the local economy.

If the ability of mail order sales to avoid State and local taxation
is so inequitable, why hasn't something been done about righting
this wrong? The answer, quite simply, Mr. Chairman, is that in
1967 the Supreme Court rules that mail order companies without a
presence in a State do not under present law have a tax relation-
ship with that State, and therefore do not have to collect and pay
taxes in that State.

This Supreme Court case, however, left the door open to Con-
gress, under the commerce clause, to change the law. In the Na-
tional Bellas Hess case the Court rules that under the Constitution
this is a domain where Congress alone has the power of regulation
and control. So, Mr. Chairman, they put it squarely in our lap.

Let ne point out that when the Bellas Hess ruling was handed
down 18 years ago there was no need-certainly little need, if
any-for the Congress to change the law. Mail order sales were a
small perce ge of total retail sales and local governments were
not strapped'f(r cash.

In 1985, Mr. Chairman, mail order sales have skyrocketed to $60
billion a year, over 15 percent of the national retail market. Equal-
ly important, the growing economic dependence of local govern-
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ments on Washington during the last 18 years has been severely
curtailed in the wake of a $200 billion annual Federal deficit.
Giving the States the power to collect taxes rightfully owed to
them by out-of-State mail order houses addresses both of these con-
cerns. There would be no cost to the Federal Government in right-
ing this wrong and it would remedy serious inequities currently
borne by municipalities denied taxing authority over such commer-
cial entities.

The response of direct marketing companies to my legislation is
predictable. First, they say that this legislation will hurt the con-
sumer. That is nonsense. Mr. Chairman. This bill will benefit socie-
ty as a whole by reducing the upward pressure on local taxes. All
consumers benefit from sales taxes so all should pay sales taxes.

Second, the direct marketers say that there are tremendous com-
pliance costs. If compliance is that complex, well we will make it
easy. We can provide a single rate for each State. If buyers-refuse
to pay the sales or use tax, then the item simply should not be sold.

Why should mail order companies, Mr. Chairman, have a differ-
ent set of rules than other retailers? If it is one of the five States
with no sales tax, then no tax is assessed.

Third, the direct marketing companies say that this will set a
precedent for otdt-of-State jurisdictions. That again is nonsense. If
these naysayers knew the law they would know that a mere sale
constitutes the requisite minimum contact required for jurisdiction,
which differs from the minimum contact required for a tax nexus.

Fourth, the mail order companies argue that they are getting
nothing from the State in return for collecting taxes. That is also
absurd. They are exploiting a market that otherwise would belong
to retailers who pay property and other taxes in order to do busi-
ness in that State.

Fifth, the direct marketers say that some of them are too small
to absorb the negative impact of charging sales tax. They say they
need a de minimis rule. But are there, Mr. Chairman, any retailers
who are exempt because of their size from charging sales taxes?
The answer is a resounding no.

The smallest retail establishment in Rhode Island or in Maine or
in North Dakota pays sales taxes just as the largest department
store does. Do you think start-up costs are higher for a mail order
company than opening a store with clerks, and store front, and
heating and all of the rest? It is doubtful. Small mail order compa-
nies quickly turn into large mail order companies because the
market is so lucrative.

It is estimated that States are currently losing $1.65 billion a
year in uncollected sales taxes. According to the greater North
Dakota Retail Association, my State alone-one of the smaller
States, Mr. Chairman-is losing as much as $30 million in reve-
nues annually. That is $30 million we don't have to support our
schools, to support our roads, to support our other programs.

In a recent Forbes magazine article, the direct marketers claim
that they will go from 15 percent of the retail market to 20 percent
by 1990. And as electronic shop-at-home services access through
home computers gain in popularity, there is no doubt that the loss
of sales tax revenue will continue its upward spiral.
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Finally, Mr. Chairman, I want to mention the work of the Advi-
sory Commission on Intergovernmental Relations in analyzing the
impact of mail order sales taxation on State and local governments.
The Commission, which consists of elected officials from across the
country, has recommended remedial Federal legislation requiring
mail order vendors to collect State tax on interstate sales.

Mr. Chairman, not only are State treasuries losing revenue at a
time when the Federal Government is reducing aid of all types to
the States, but local retailers are losing business to direct sellers. It
is time, Mr. Chairman, to remedy these inequities.

I believe that today's hearing marks the first step toward achiev-
ing this necessary end.

And, again, I want to thank you for making this hearing possible
so we can state our case.

Senator CHAFEE. Well - thank you very much, Senator, for that
fine statement in support of this legislation which you have-as I
mentioned earlier-taken initiative on.

We are delighted that our colleague, a member of this commit-
tee, Senator Mitchell, is here. And, Senator, if you have an opening
statement, now would be a good time to -give it.

Senator MITCHELL. Thank you, Mr. Chairman.
I have a statement, but I will ask that it be placed in the record

at the appropriate place in order to save time.
I would just say that I appreciate your willingness to hold a fur-

ther hearing on this issue at which other witnesses will be permit-
ted to testify. This is a complex issue and I recognize the force and
the argument presented here today. There is, as we all know, on
this and every issue, arguments on the other side as well, which I
think the committee will want to carefully consider.

Senator CHAFEE. Thank you. Senator, I know that you have
within your State a famous mail order establishment which I think
all of us in the East anyway have personally visited. I will work
with you on arranging a suitable date for the witness that you
would like to have.

Senator MITCHELL. You don't have to shy from saying the name.
It is L.L. Bean. And people from all over the country go there.

Senator ANDREWS. We get those catalogs. [Laughter.]
Senator MITCHELL. Darned right you do.
Senator ANDREWS. I assure you, Senator, that we shop there and

we have no objections.
Senator CHAFEE. Well I will say this for L.L. Bean. I believe that

they are open 24 hours a day, 365 days a year. Am I correct?
Senator ANDREWS. That's right. Stores never object to them

coming to our mail box. We just want a level playing field, Senator.
Senator MITCHELL. So it is the store that never closes typifying

the consistency, patience, and good quality of Maine goods through-
out the country.

Senator CHAFEE. Fine. [Laughter.]
Now that we have had a little commercial-[Laughter.]
Senator CHAFEE [continuing]. Senator Andrews, obviously this is

an issue that presents problems because, as you pointed out, there
are administrative burdens levied on the 'mail order establishment.
Not only do States have sales taxes at varied rates, but they also
have it on varied goods. For instance, in my State we now exempt
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clothing. Formerly, we used to just exempt children's clothing; now
we exempt all clothing. We have also exempted food, but that
doesn't really come into this so much.

Whereas, another State may apply sales taxes to everything.
Where do you draw the line?

Now the question is: How are we going to handle this from a me-
chanical point of view for the mail order establishment? Do you
have a suggestion?

Senator ANDREWS. Yes, Mr. Chairman. I think it would be very
simple because my bill is, in essence, enabling legislation. It en-
ables the individual States to set this retail sales tax.

The committee may want to make sure that it is not leveled in
excess on mail order sales over what local sales merchants pay, be-
cause certainly we do not want to discriminate against mail order
merchants. But I would feel that the separate 50 States could very
simply set out that the sales tax, such as in North Dakota, is a 4-
percent sales tax. Other States might have a 6 percent or a 2 per-
cent. States might decide not to do it, depending on what their
people want to do within the State. But certainly I would antici-
pate that the 50 separate States would set their 50 separate sales
taxes, and when they send goods into a State or receive an order
from a State they automatically add on the percent of sales tax.

Senator CHAFEE. You referred to the Advisory Commission on
Intergovernmental Relations and their view on this issue I think it
has been helpful. Perhaps you recall that in that report that they
did they did have a de minimis test. I think they exempted any
retail establishment-mail order establishment-that had less than
$12.5 million a year of sales.

Now in your presentation you indicated that, as I understood it,
you would not have that de mininis rule.

Senator ANDREWS. In our bill, we did not. But in the beginning of
my testimony, Mr. Chairman, I pointed out that I wanted a simple,
concise, direct bill. And then I know how the legislative process
works, and so do you. And we know that a committee sitting in
hearings is Congress really at work.

You may well want to put in a minimum exemption. You may
well want to do other things that make it easier to administer.
What I wanted to do in the bill that I have introduced, and my col-
league from North Dakota, Senator Burdick, the senior Senator
from North Dakota, incidentally is a cosponsor to this bill, called
me when I mentioned we were going to have hearings and said
"Make sure you point-out I am a cosponsor." Congressman Dorgan,
the Congressman from North Dakota, introduced similar legisla-
tion just 2 weeks ago. So our North Dakota delegation, of course, is
united on this. And we are putting forth a basic, bare bones con-
cept that will do the job, and pointing out that if the committee
wants to alter or change it in some way to make it work better,
sobeit.

Senator CHAFEE. I must say that before I got into this, and actu-
ally before I heard your testimony, I had not realized how sigraifi-
cant these mail order sales were. You said they are 15 percent of
the national retail sales.

Senator ANDREWS. That is correct, Mr. Chairman. The L.L.
Beans are doing a fantastic job.
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Senator CHAFEE. And what did you have in dollar volume?
Senator ANDREWS. We have in dollar volume $1.65 billion in

sales are mail order. In our State alone we are losing $30 million a
year in sales tax. The North Dakota sales tax goes for education.
So we are losing $30 million annually for education in our State
because of mail order sales in North Dakota.

Senator CHAFEE. Now I may be mistaken. I think in your testi-
mony you said $60 billion, didn't you? Did I misunderstand you?

Senator ANDREWS. Yes. $1.65 billion in taxes.
Senator CHAFEE. Oh, I see.
Senator ANDREWS. Sixty billion in sales.
Senator CHAFEE. Sixty billion in sales?
Senator ANDREWS. Yes. Sixty billion in sales.
Senator CHAFEE. In sales. And you estimate $1.65 billion in taxes

lost.
Senator ANDREWS. That is right.
Senator CHAFEE. Well those are extraordinary figures.
Senator ANDREWS. And it was virtually nothing in 1967, Mr.

Chairman, the time the Supreme Court decision came.
Senator CHAFEE. And from the data you have accumulated in

your studies you show a curve upward in these types of sales.
Senator ANDREWS. They are estimating, Mr. Chairman, that they

will increase by another 5 percent. Go from 15 percent of total
retail sales to 20 percent by 1990.

Senator CHAFEE. Fine.
Senator Mitchell?
Senator MITCHELL. Well thank you, Mr. Chairman. I would

merely comment that you have used 50 States as the number of ju-
risdictions which impose sales taxes, suggesting that there would
be--

Senator ANDREWS. Not all of them.
Senator MITCHELL. I meant Senator Chafee, in his comments, 50

States that impose taxes, or most of them.
Senator CHAFEE. I said most of them.
Senator MITCHELL. Yes.
Senator CHAFEE. Senator Andrews in his testimony I think said

46 States have sales taxes.
Senator MIT MELL. Forty-six States, right. I would point out that

in a staff repot prepared by the Joint Committee on Taxation ;,-
identifies 6,400 States and local jurisdictions in this country which
impose sales and use tax. The number is not 46; it is 6,400 jurisdic-
tions. So the task that a direct mail seller would have would be far
more complex than evaluating merely 46 sets of legislative stand-
ards. It would be evaluating 6,400. And I think therefore'is some-
thing that we will have to look at very carefully on this matter.

Senator CHAFEE. Yes.
Senator MITCHELL. Could I just ask, Senator, how was the figure

of $30 million in loss of revenue to the State of North Dakota ar-
rived at? What is the basis for that figure?

Senator ANDREWS. The basis for that story is our State chamber
of commerce estimating the amount of retail sales that catalog
firms do in the State and the amount of tax that would be derived
from those sales, had tax been paid.
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Senator MITCHELL. Since, of course, there are no records main-
tained of this type, would you have the chamber submit to the com-
mittee a written statement--

Senator ANDREWS. We would be glad to get the back up state-
ment for that, Senator, and we will provide that rapidly for the
record.

Senator MITCHELL. I thank the Senator.
Senator ANDREWS. Thank you very much.
[The statement prepared by the North Dakota Retail Association

follows:]

PREPARED BY: North Dakota Retail Association
206 North Sixth
Bismarck, North Dakota 58501

COMPUTATION TO ESTIMATE LOSS OF SALES TAX REVENUE FROM
SALES BY OUTSTATE CATALOG SELLERS:

Outstate catalog sellers (Direct Marketers) have claimed
publicly in May, 1984, that they possess 15% of the
retail market.

Assume, also, that North Dakota's four percent (4%) sales
tax rate, and annual tax collection of $195 million dollars
reflect total taxable sales in our state of $4.875 billion
dollars a year.

If that $4.875 billion dollars is 85% of the total taxable
retail market, the total market may be as much as $5.735
billion dollars. The four percent (4%) sales tax loss
on the untaxed $860.294 million dollars is $34,411,760
dollars annually.

Senator CHAFEE. Well thank you very much, Senator, for alerting
us to this matter, which I must say I had not spent much time on
before your legislation came before us.

Now we would be delighted to have you join us on the podium
here if you would like, or you may have other business.

Senator ANDREWS. I am interested: I want to learn, too.
Senator CHAFEE. All right. Fine. Why don't you come and join us.
The next witness is a panel consisting of David Nething, majority

leader of the North Dakota State Senate; James L. Martin, legisla-
tive counsel, National Governors Association; Alan Glazer, presi-
dent, Bedford Fair Industries of Mt. Kisco, NY; Arthur Wheel-
er, president of the North Dakota Retail Association; and J. Basil
Wisner, deputy comptroller of the State of Maryland.

Gentlemen, please take your seats there and we will have state-
ments from each of you.

Mr. Nething, you are?
Mr. NETHING. I am a director of government affairs for the

Direct Marketing Association here with Mr. Glazer.
Senator CHAFEE. I see. All right. Fine.
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Well, we welcome you all, gentlemen. And if you could restrict
your statements to not more than 5 minutes, we would appreciate
it. Then there will be questions. Many of you have submitted writ-
ten statements, which will be included in the record, so don't feel
that you have to read each of them. You can extrapolate.

Senator Nething, we welcome you here. Please proceed.

STATEMENT OF HON. DAVID E. NETHING, MAJORITY LEADER,
NORTH DAKOTA STATE SENATE, AND PRESIDENT-E LECT, NA-
TIONAL CONFERENCE OF STATE LEGISLATURES, .JAMESTOWN,
ND
Mr. NETHING. Thank you, Mr. Chairman, and members of the

committee. We appreciate, the opportunity to address you today on
an issue of concern to State legislators across the country. My
name is David Nething. I serve as the majority leader of the North
Dakota Senate. I also serve for 15 more days as the president-elect
of the National Conference of State Legislatures, at which time I
will become president.

In 1983, our organization again revisited the issue of National
Bellas Hess at the time the Advisory Commission on Intergovern-
mental Relations was studying the matter. Senator David Duren-
berger, Senator William Roth, and Senator James Sasser are mem-
bers of ACIR representing the United States Senate. I am one of
the State legislative representatives and have been since August
1982.

Before presenting NCSL's concerns, I would like to present you
with copies of the ACIR policy position which was adopted earlier
this year, along with some background information, and I would
ask that you make it part of your record for this hearing.

[The information follows:]
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The Advisory Comission on Intergovermantel Relations

Comrisulon Racomendation 09/20/85

Commission Recomendation Corrective Federal Lesislation to Enable States

to Enforce Use Tax Collection

The Comission recognize@ that significant changes have occurred in

the composition and technology of the retail slea market in the eighteen

years since National Bellas Hess. It is also keenly avers of the need to

equalize the competitive position of in-state and out-of-state vendors

end to safeguard state sales and use tax bases and revenues. To achieve

these aiso. the Commision recommends that Congress enact legslation

that would negate the National Dallas Hess decision by requiring mail

order vendors to collect a state's use tax on interstate sales delivered

in that state, if the mail order vendor engages in regular or systematic

solicitation of sales in that state through catalogs, advertieing, or

other means.

To relieve the compliance cost burden on small businesses, the

legislation should contain a de uinimis rule, exempting vendors vith

national sales and/or sales in the destination state below a specified

threshold dollar asout. The de unimis figure(s) should be determined

by Congress, but should be no loe than $12.5 million In gross sales,

indexed annually to the Consumer Price Index to account for Inflation.

To miniize compliance costs for firms operating in multiple

jurisdictions, states In vhich there are local sales and use taxes should

determine a non-discrimunatory si nle rate, either (a) the state rate

only or (b) combined state and local rate that the out-of-state seller

may elect to charge in lieu of applying the coublned state and local

rates for all jurisdictions vhich are the destinations of -he sales.
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To protect firms from Indeterminate tax liabilities for ,pat sales,

no state should be alloyed to collect any additional taxes based solely

on retroactive application of any Congresslonally authorized modification

of nexus standards.
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ADVISORY

COMMISSION ON INTERGOVERNIMENTAL RELATIONS
WASHINGTON 0 C 20575

August 26, 1985

TO: Members of the Advisory Commission on
Intergoverrusntal Relations

?ROM: John Shannon .
Executive Direotor

SUBJECT: -tate and Local Taxalhion of Interatate Mail Order Sales

This policy report deals with judicially imposed restrictions on
the ability of states to oolleot sales and use taxes from out-of-state
vendors (particularly mil order firms) on sales made into their
jurisdictions.

This report sets forth four alternative ;olioy positions ranging
from retention of the status quo to a most driatio departure from
existing praotioo--a federal tax on interstate iales. These recommen-
dations are set forth in Chapter I, pages 19-32.

To facilitate Commission consideration of this highly controver-
sial- Issue, the staff has prepared a short Executive Sumary that can
be found right after this memorandum and a statement of major study
findings and oonolusions (Chapter 1, pages 13-18).

The entire study was sent under separate cover to each Commission
member before the June Commission meeting. A slightly revised edition
is nowavailable; Commission members who want one, should call
Mrs. Phillips (202/653-5540).
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EXECUTIVE SUMMARY
STATE TAXATION OF INTERSTATE MAIL ORDER SALES

The Problem--Enforcement of the Sales/Use Tax La

State tax authorities are becoming increasingly concerned about
their inability to collect the sales/use tax in a growing number of cases
in which their residents purchase goods from out-of-state mail order
firms. Their enforcement concern is illustrated by the following
hypothetical example in which three Wisconsin consumers purchased oaemping
equipment for $1,000. -

QaAM0V__A buys at a local retail store where the
firm oolleots $50 in Wisconsin aLeAs ta and remits
it to Madison.

Copaimr orders from the Sears, Roebuck catalog
headquarters in Chicago. Because Sears also has
outlets in Wisconsin (and hence a business presence),
that firm oolleots and remits $50 in ALt.

Consumer C buys from a catalog seller in Maine which
has no business location or facilities in Wisconsin.
He pays neither sales nor use tax.

The point must be emphasized that Consumer C is legally liable for
the payment of the Wisconsin use tax on the equipment he purchased and
had sent into the state. The only issue ij how to best enforce the
s tOS/use tax law.

State sales tax administrators are currently unable to collect the
use tax owed on out-of-state mail order sales because (a) the Supreme
Court ruled in National BellA Hes (1967) that out-of-state vendors with
no business presence In a state could not be required to collect the use
tax and (b) ail order firm generally are not willing to provide the
necessary transaction data that would enable state tax authorities to
collect the use tax directly from the customers.

The Proposed Solution--Federal Lefislation

Most state tax authorities support a proposal for federal legisla-
tion that would negate National Bellas Hess and require out-of-state
vendors to collect the use tax on their interstate sales if (a) they ship
goods into the destination state and (b) the seller engages in regular or
systematic solicitation of sales in the states, thereby competing in the
conaume market of the destination state. Because of the increase in the
ube of 0oo numbers, sales through computers, television ads, and speci-
ality catalogs, state tax administrators view those mail order purchases
as posing increasingly serious equity and tax erosion problems.
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Controverted Issues

!he C2onstitutional Issue--Spokesmen for mail order firms arg'-e "nat
a ccngressicnal requirement r.at would have them '.e:t the .. . -Ix .on
their interstate sales would be unconstitutional and they :;te tae
National Bellas Hess dec3i1on in support of their position. State
ft1QJnde=--Congress does have the constitutional power to require mail
order firms to collect the use tax arnd the courts would not now sustain a
legal challenge to this type of legislation.

The Benefit Issue--Unlike the loca.L merc;,an.s, rmail order represen-
tatives argue that they receive no benefits frum the services financed by
the sales/use tax collections. State Heiolnder-.-State tax authorities
argue that because firms merely serve as collectors of the sales/use
taxes, the purchasers are the real beneficiaries of the services financed
by sales and use tax receipts. Thus, in the case cited above, consumers
A, B, and C all benefit from the services underwritten by the sales/use
tax and they all should be required to pay the Wisconsin tax.

Heavy Comoliance Burdens--The mail order firms would be forced to
shoulder extraordinary compliance burdens if they are required to comply
with the differing tax code provisions of 45 states and 7,000 local
governments that are now imposing sales taxet State Rejoinder--It is
conceded that small firms would confront he. ! compliance burdens if
legislation fails to grant reasonable relief ich as a de minimis rule
that would exempt small operators from the u: tax collection require-
ment. A uniform rule (a single rate for each tate) could protect mail
order firms from having to comply with the coll=otion provisions of 7,000
local sales taxes.

The Comoetitive Issue--Mail order representatives argue that
collecting the use tax on all interstate sales would be detrimental to
their interest by weakening their competitive position in relation to
local merchants. State Rejoinder--Mail order firms should not be allowed
to enjoy an apparent competitive advantage (4-1/23 average nationwide)
over the hundred of thousands of in-state merchants who cannot legally
avoid the collection of the sales/use tax.

Federalism issue--Some students of Vedeiali3, argue that Congress
should not be called in Lo collect a tax that states cannot collect
themselves. Thus, -.:-s type of federal inLerventi -n, f arrie. to its
logical conclusion, would have the national governmental "ta,e over all of
the sales and use tax collection responsibility and 4isb'..-re .he tax
rece-Jts to the states. State Reloinder--Cor.S.ess:nal :rlp tn this
matter would not represent an ominous intervention, rather t. would
simply.restore the situation that existed prior to the Zpre e Court
decision. They also ar.ue that this aot of inte over.-n.n-_ "omty
would be especially ti..y r.,&w tnar -he :aeril g,:ver-rent -_ -. tting
back on federal gr -, to tne tates ..i tnrw e-r-nt :c ow with
other forms of indirc, i ace-- re adu . / 0 3' C d :ocal

BEST AVAILABLE COPY



taxes and the tax-exempt status of state and local bonds issued for
private purposes.

Haor Findinrs axid Alternative Policy ReomMendations

The major study finaings are set forth in Chapter 1 on paFes 13
to 18 and rour alternative policy recommendations are set forth as
foll OWs:

Altenativa Recoda.dation El--Af''ila che Stat.us Ouo
(Cnap.er I, puje 19).

Alternative Recommendation #2--State-Initiated
Litigation to Reduce Use Tax Evasion (Chapter I, page
22).

Altwrulative heoomaiesaation 03--coe.rective ifcatval
Legislation to Enable State Tax Enforcement of Use
Tax Co)lectiozn (Chapter I, pabe 25).

Alternative Recommendation #4--A Direct Eederal Tax
on Interstate Mail Order Sales (Chapter 1, page 31).



22

ADVISORY

COMMISSION ON INTERGOVERNMENTAL RELATIONS
WASHINOTON. O.C. 20575

PRILDIIIA DSA

STATS AM LOCAL TAXATIO 07 T3VTRITATE KAUL ORDER SALM

Advisory Comission on
Intergovermmental Relations

Washington, D.C. 20575
Revised August 23, 1985



23

STATE AND LOCAL TAXATION OF INTERSTATE HAIL ORDER SALI

Table of Contents

Chapter I. Overviw

Historloal BaOkground I
Vendor Colleotion 3
Industry Size and Potential for Growth
Efeots of Industry Growth on Competition and Tax Revenue 6

Competitive Effeats 6
State and Looal Goverment Revenue Losses 7

Growing Dependenoe on Sales Taxes 8
Complinoe Costs - The Business Side of the Story 8
Congressional Insotion - The Corporate Inoome Tax Linkaep

Problem 10
Previous Commission Aotion 11
Plan of the Study 11
Findings and Polioy Conoluslons I3

1. Ml.nimu Linkae - The Nexus Test 13
2. Avallable Remedies 13
3. The Interstate Comeoe and Due Prooess Clauses 1
4. Hethods of nforoemont 15
5. Booncmio Effeota: Competitive Fairnes

and Tax Revenue Losses 15
6. Complianoe Costs and Double Taxation 16
7. De-Laiing Sales and lnoome Taxes 17
6. Timeliness 17

Commission Reocamendation - Sales and Use Tax on
Interstate IMil Order and Direct Marketing Sales 19

Alternative Reoommendation f1. Affirm the Status Quo 19
Alternative ReocamendatLon #2. State-Initlated

Litigation to Reduoe Use Tax Evasion 22
Alterhative Reocemmndation #3. Correotive Federal

Legislation to Enable States to Enoroe Use Tax
Coleotion 25

Alternative Reoommendation #4. A Direot Federal Tax
on Interstate ail Order Sales 31

Notes
Legislative Feat Sheet for Potential Legislation

33
35



24

CHAPTER I. OfMRINf

Lbis study seeks to cancer the policy question: Should out-of-state

mail order firma be required to oolleot state sales or use taxes an the

sale of gouas sd services aalorss state lines it tause oeilers actively

and regularly solioit buax-wv.s in tue taxing state by &tstributius

oatuloga or through other meaaa o' auvbrrisiuS? if so, wumt is uhe bost

appropriate way to do so?

The issue of taxurion of interstate bales of all kinds, but parti-

oularly mail order sales, has surfaced at frequent intervals In the last

25 years in response to (a) growing revenue needs of state governments,

(b) state fears of erosion of the sales and use tax base as buyers shift

to untaxed out-of-state vendors and (o) oonoern about the competitive

position of intrastate vendors. This study is restricted to bail order

sales and does not attempt to address the more difficult and legally more

oomplex issue of border sales.

Historical Background

Proposals to ensot federal legislation governing the nexus (or

business presence) requirement for the state bales aud use tax bave been

made almost evej year since 15. Ie rtaa.L Le~jLaivo t, %he tax

oolleotion oblighAion ot mail oruer seolars wu e ctk(,to at thia 'ine,

state revenue. of&Ioors woula asi tWat it ra.c. s;.kw03 to Ci tiuaion

that existed prior to a 1967 Sui,'ee Court decision, Lalt-ae 5ellas

VSo . uiaxnvsa DO;J..Maat of k4W,*eO . I ;na b oiial,, n"A( %iAi a LAtate

oould not require an out-ot-scate mail order veudor to OoALvut aud .oomit

the state's sales or use tax on sales made to customers in that state if
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that firm did not meet some minimum linkage or nexus test in the taxing

state.

Prior to the national Bellas Ba decision, collection from non-

resident firms was sometimes enforced through state courts, although the

ability to do so varied from state to state. The State of Illinois at-

tempted to enforce the collection requirement with National Bellas Hess

Inc., a Missouri firm, in Cook County Circuit Court. The State won a

judgent, which would have been enforced through the Illinois Secretary

of State, but the firm appealed to the Illinois Supreme Court and thence

to the U.8. Supreme Court on pounds of violation of due process and

interstate commerce. In the Supreme Court, National Bellas Hess was

judged to have insufficient linkage, or nerus, with the Illinois market

to justify the state of Illinois requiring the firm to collect the tax

from its customers and remit it to Illinois. Thus, Illinois (and other

states) were no longer permitted to enforce the use taLx on interstate

mail-order firms such as Dellas Hess, unless the defendant firm m.et the

nexus test. The minimum and maximum limits of the nexus test are not,

however, clearly spelled out in the majority decision, which concludes

with a reminder to Congress of its responsibility to regulate interstate

commerce.
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Vendor Collection

Sales and use taxes are levied on the final purchaser but oolleoted

primarily through the vendor. For in-state sales, the faot that the

sales tax normally rests on the purohaser but is oolleoted by the vendor

presents no serious problems. For many Interstate sales, the state is

also able to oolleot use tax through one of following methods:

1) It the vendor has an adequate Onezue3 t.e.-business

location or other identifiable link which meets the nexus test --

warehouses, retail outlets, salemen, offices, service facilities, eto.--

In the state, the state is able to require that the firm oolloot either

sales or use tax, usually the latter.

2) Out-of-state purchases of automobiles are usually subject to

collection of sales or use taxes because the purchaser must pay it in

order to register the vehicle in the state. 2

3) At least part of the use tax on business purchases from

out-of-state vendors can be oollooted from the business purchaser through

normal channels (monthly or quarterly sales tax returns) or on audit by

state tax authorities if the purchaser Is registered for sass tax

purposes.

4) Reciprocal collection cooperative agreements provide some

onforement of the use tax collection, although this is the least scomon

method, particularly since Natlool Dellu Ses.

Purchases on which use tax Is most likely to escape collection

Include mail order and direct marketing interstate sales, border ales,

and some part of taxable business-to-business sales. It is the first of
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these categories, and some parts of the third category, which are the

concern of this study.

Recognizing that the obligation to collect sales and use taxes is

not costless to the vendor, 25 sales tax states now offer some kind of

collection cost allowance. While Michigan only provides a flat $50,

Kentucky only allows 1.25% up to $1000 in tax, and Utah only gives a

breakage allowance, all of the other 22 offer a percentage of tax

collected, ranging from 1% in 5 states to 3.3% in Colorado. A mall

number of states have a sliding scale percentage with a larger allowance

for small firms. 3

Industry Size and Potential for Growth

The volume of revenue lost and the competitive effects on in-state

firms from these nan-taxed interstate purchases depend on the size of the

mail order and direct marketing industry. It is very difficult to

determine precisely how large this volume of sales is, because mall order

and direct marketing are not an industry' but a branch of retail trade,

with mar small firms and high entry and exit from the field, a general

characteristic of retail trade. Estimates of sales by mail order tirms

range from the Census' very conservative $11.1 billion in 19824 to the

industry's own figures of sale; well in excess of $100 billion in 1984.5

Census data only includes those firms for which mall order is the

primary industry (SIC 5961); the Small Business Administration data base

suggests that at least half of mail order sales is done by firms with a

primary classification other than mail order sales, mostly retail firms

with a 9sidEline' in mail order. The Nbig three' -- Sears, Penneys, and

Ward's -- would be found, for example, in a different SIC category since
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operation of general merchandise stores is their primary business and

generates far more of their stles volume than mail order.

One rather careful estimate for 1983 sets consumer purchases of

products via mail order at $30.8 billion and busJness purchases of

products and services by mail at $28 billion. 6  A portion of the

business purchases Is sibject to usa tax, much of whf.oh goes uncolleotod

(we use an estimate of 25%). The highest salos figures for the industry

(those in the $100 billion plus range) are often based on multiples of

advertising methods or other shortcut methods, and usually include such

nontaxable categories as services and charitable fund-raising by direct

mall. Thus, the intermediate estimate of $37.8 billion in potentially

taxable mail order sales for 1983, or about $144.9 billion in 1985 based

on average recent growth rates of mail order sales, is used as the

starting point for revenue estimates. This figure is somewhat closer to

the range suggested by Census when account is taken of industries with a

secondary business in mail order, business mail order purchases, and a

throe- year projection from 1982 to 1985, all of which would give an

adjusted Census figure of $36 billion.

Hail order sales have been growing somewhat more rapidly than ONP or

total retail sales -- at a rate of 9% a year in the Census estimates for

1972-1982, and currently at a rate of 8-12% a year according to

intermediate estimates. As a result of recent technological changes in

oommunioations, some observers expect sales by this method to grov

rapidly in the near future. These technologies include the growing use of

toll-free (800) sales through newspaper, magazine and television ads; the

infant computer marketing via home computer linkup; and new developments
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such an computer terminal "catalogs" for direct sales placed in factory

cafeterias, supermarkets, and other strategic locations. Other observers

are less sanguine about industry prospects, especially after a number of

catalog sellers failed during the 1982 recession. Because of the

difficulty of forecasting the industry's future, we are limiting tax

revenue estimates to the near term.

Effects of Industry Growth on Cometition and Tax Revenue

The side effects of past and prospective growth in mail order sales

are twofold; the impact of tax-free mail. order competition on in-state

retailers, and the potential tax revenue loss.

Cometitive Effeot. The consumer's decision to purchase from an

out-of-state firm may be motivated by many factors. Avoidanoe or evasion

of the sales or use tax is not always the primary or even a major reason

for choosing mail order rather than a local retailer. 7  However, price

differentials because of sales taxes can sometimes create a marginal

advantage for an out-of-state supplier who fails to meet the nexus test

and thus is not required to collect use taxes. This tax advantage is

particularly important for *big ticket" items -- furniture, recreational

equipment, computers, and audio equilnent.

Consider a simple example. A purchaser of $1000 worth of omping

equipent, who resides in a state with a 5% sales and use tax, might

consider three suppliers. Firm A is an in-state firm who must collect 5%

(*50) in sales tax. Firm B is a large mail-order firm, such as Sears,

which meets the nexus requirement and must collect $50 in use tax. Firm

C is a mair-order firm in another state with no nexus. By purchasing

57-404 0 - 86 - 2
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from Firm C, the buyer can avoid the sales tax and evade the use tax.

Other things being equal, the purchaser will lean toward Firm C.

An out-of-state seller's tax-based competitive advantage has both

efficiency and equity aspects. Eoononio efficiency implies that

consumers should be choosing suppliers on the basis of total cost and

benefits, taking into aooount transactions osats, service, price, *to.,

but should not be induced to select a supplier by tax differences.

Tax advantages for out-of-state vendors distort constumer decisions and

encourage expansion of the mail-order industry relative to other types of

retail suppliers. In equity terms, the amount of sales and use tax paid

by a particular consumer should not depend on his or her choice between

an In-state retailer and an out-of-state ail-order supplier.

State and Locoal Goveriment Revenue Losses. Even if evading the sales

tax is not always the primary motive for preferring out-of-state mail

order to local retail outlets, the effect on the tax base and sales tax

revenue is the same -- a loss of revenue because if the state's inability

to oolleot the use tax. Chapter III develops estimates of revenue losses

to state governments (and those local sales and use taxes collected by

all county or municipal governments in a state) for 1985, based on the

Fiehman sales data with careful adjustments for exempt items and other

corrections, that lie in the $1.4 to $1.5 billion range. Even after

allowing for vendors that mst nexus In multiple states, or exclusion of

acme sellers by a de iniais rule, total sales and use tax revenue losses

in excess of 81 billion sem well within the realm of probabilitY. 8
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Growing Deendence on Sales Taxes

Growing state reliance on sales and use taxes has compounded the

amount of revenue loss from interstate mail order saos. Sales and use

taxes constitute 24% of all tax revenues for state and local governments

in 1982, up from 19% since 1967 (the year of the atiori DelUa ess

decision).9 In the last five years the number of local jurisdictions

levying sales and use taxes has risen by 43%, from 4462 to 6397. In

addition, 29 states raised their sales tax rate during that period, while

only one state reduced its rate.

Compliance Costs--The Business Side of the Story

Firms not now obligated to collect the tax rest their economic argu-

ments against collection requirements primarily on compliance costs. If

local as well as state use taxes are to be collected (both are collected

by mail order firms meeting current nexus standards), there are nearly

7000 jurisdictions to deal with; even for state taxes alone, or a

combined state-looal tax, there are 46 jurisdictions. In addition to

rate differences, exempt Items and buyers vary greatly from state to

state - a particular problem for sales into food and olothing-exeamption

states, or to potentially exempt buyers (e.g., charitable organizations

in many states), or to business firma.

Hail order firms argue that an adequate determination of the sales

tax is more difficult in ail order purchases without the physical

presence of the customer to resolve borderline oases of exemptions. The

cash nail 'order customer must determine the amount of tax to add.
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The growing volume of credit purchases presents a muoh laess serious

problem.

Compliance oosts appear to be a particularly serious problem for the

numerous wmall firms, who do not sake the bulk of the sales in mail

order and direct marketing. The definition of fsmsll" is a oritioal

comorent o any proooned legiailation. h Phladelohia t .fr which sells

sales and use tax computer software estimates that annual sales at $5

million vould be a threshold level for use of their product, a measure

which ties sie to use of oost-saving tax ooalianoe teohnology. 10 The

Small Business Administration develops else standards tor various

industrie^ which define maximum sales lovols blow vhioh firms are

eligible for the services of the SSA. For Pail order firms (SIC 5961)

the 19A4 threshold sales volume was set at $12.5 million.

Large firm are more likely to mot the business presence test in

more than one jurisdiction and therefore have greater familiarity with

complying with multiple sales and use tax requirements than smaller

firms. Few firms, however, are presently Jnvolved in collecting taxes for

a large number of states. A rough Pessure of those who meet the nexus

requirement in more than one state is the number of multi-establishment

firms. Census data indicates that in 1982, only 18 of 5858 firms which

list mail order as their primary olassifioation operated five or more

establishments1 1 . (No oomparable firm/establishment data are aVailable

for fims whose secondary industrial classification is mail order.)

Several possible solutions to the compliance cost problem have been

propos~d. These Include a national Pail order tax on Interstate mail

order sales at a s.nale un form rate, to be reritted to the states;
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limiting collection to state sales and use taxes only, reuoing the

number of rates to 4b; umvuibaL collection cost alLvwaaued; taJarivu of

mall order sales by state or orign rather than state of destination; or

exemption of suili tirwas tnr'uuMn a00 iladis ru.ue. No aotiua on

taxation of interuiate wail oroer sales snouid be uhoertake) without

addressing tne issue or oompilame ousts rur bwaal tires.

Conm Saious lii u~l1o-- A (Uor~i e ±klutJ e " IbX IAIM.ku fL'o

For twenty-Tive years, state etrorts to broaden the array o firms

liable to oolleut state a&Les and use taees nate beon efteutiely

countered by bu3lba ex'torCs to rescriot toe jurisdiotiuisl ratio on ' tne

state corporate inocoito La.x wita ruidot to sultis.ae aua auiti"ual

corporations. In a series of hearings on these two interrelated but

separable issues, the early discussions focused on* the sales and use

tax. Recent hearings have given more time and attention to worldwide

unitary oorporaute inuu e taxation. During tne sause period, the

jurisdictional reach or the use tax has actually been narrowed by several

Supreme Court deosions, of which Natioual Bell"s He" in 1967 was the

most significant.

As the national government attempts to devolve some o its responsi-

bilities to the status, AcU as iederail aid beoudes a waler traotiua of

state and local reaowous, it is par"tioularmy appropriate to reeAamiue

toe role of the nari~eis goe1 ent in resrctoing tne aoility or states

to raise revenue fred tae sales and use tax - a traditional mainstay of

the state government tax structure in 46 of 51 jurisdictions.
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Previous Commission Action

Although this analysis is the first thorough study that ACIR has

done of the interstate mail order use tax issue, the Commission did adopt

a reoommendation on the topio In 1974 as a rather inoidental result of

the Looal Revenue Diversifioation study. 1 1  That recommendation called

for federal legislation to ease oomplianoe problems for out-of-state

vendors and to protect in-state businesses from tax-free competitors, by

authorizing states to oolloot sales taxes on firm makng sales in states

in whiah they have no plaos of business. The broad 1974 reoommendation,

unlike the one in this study, would Imply that border firms wouhd have a

oolleotion obligation as well as mail-order firms. (The text of this

previous rooommendation is reproduoed in Appendix B of this study.) The

ourront study and reomendation are limited to mail order and diresot

marketing sales.

In 1981, the Commission oonsiderod the issue of unitary state

taxation of oorporate incone. 1 2 Reooommendations pertaining to the

jurinsdiotional reach of the sales and use tax were presented to the

Commission for consideration in oonjunotion with that study. However, no

Commission aotion was taken on that issue. (That proposed recommendation

Is also Included in Appendix B.)

Plan of the Study

Chapter II identifies the legal issues involved, partiOularly

fro a federalism perspective, and reviews the judicial history of the

issue and describes previous efforts to address it through legislative
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means. Chapter III of this study sets forth the economic considerations

surrounding the issue of requiring out-of-state mail order vendors to

collect and remit use tax. These considerations include a review of

relevant features of the sales and use tax, the problem of base erosion,

the revenue implications of taxing or not taxing interstate mail order

sales, Oompetitive effets, and compliance costs for multistate

sellers. Chapter IV identifies some of the major oontituenoies with a

stake in this issue and review their positions. Chapter V examines the

implications of three proposed solutions -- a judicial solution, oooper-

ative efforts, or Congressional action -- and the issues relevant to each

approach. Four appendices present the results of two ACIR surveys of

state revenue officials, the 1974 ACIR reoomendation and the reocemen-

dation proposed (but not adopted) In 1981, two bills introduced in

Congress to resolve the interstate sales and use tax issue, and the 1967

Supreme Court decision in National Boll"m Sao.
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FindLnMa and Policy Conaluglons

Among the major findings and policy conclusions of this study are

the following:

*I. niraim Linkas _- the Maiu Test. The requirement that a tax

collection obligation oould be imposed only on out-of-state Vimi-a wrioh

meot some test of some minimum linkage (business presence test) with the

taxing state was established in the majority opinion in the 1967 Warional

Delles les decision. Since the decision was made in an e&a or aore

traditional sales meth9ds, the definition of nexus should oe rutitowed in

the light of the increased use of more sophisticated Adans of

comunication requiring no physical presence, such as direct computer

access, specialty catalogs and computerized selection of mailing lists,

800 toll-tree numbers and television advertising ot direct marketing

sales. Catalog selling, the issue in Natioml Belles Be", is how only

one of a number of sales methods not requiring a physical presence or

direct tace-to-taoo contact with the buyer.

2. Available Rmedies. Past Supreme Court decisions limit the

ability of states to resolve this issue solely by means of voluntary

compliance or interstate cooperation in enforcement, using state courts

to seek judgments against non-oomplying tirms, as the State of Illinois

. attempted to do in the 1967 case. Such methods would at best onLy bring

a very limited additional portion of interstate mail order sales into the

taxable domain, given the existing Court decisions which limit the reach

of interstate cooperation to firms meeting current nexus standards.

Litigation by states in federal courts to broaden nexus and to consider
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now forms of oommunication and new eooe methods as a basis for recon-

sideration and redefinition of nexus is a possible reedy, although it

too may only address a portion of mail order sales. Federal legislation

restoring the pro-1967 situation, or imposing a national tax on currently

untaxed interstate mail order sales, is a more inclusive but also more

intrusive potential remedy than either cooperative or judicial

approaches.

3. The Interstate Commerce and Due ProemA Clauses. Legal opinion

shows some division on whether Congress is constitutionally able to

overrule the Supreme Court and modify or discard the 1aMr Uexus

standard in Nationml Bollas Beas. Attorneys for mail order xnvurests

contend that Congress is powerless to act; they argue that, because the

majority decision rested on the due process clause of the Constitution,

the clearly delineated authority of Congress to regulate interstate

commerce does not extend to overturning a due process decision. Lawyers

representing state interests do not feel that due process considerations

constitute an insurmountable barrier to Congressional action. They point

out that the National Bells Ress decision was based primarily on

comerce clause concerns and,-that the due process clause has been

described by the Court as Ran elastio concept*. In addition, they point

out that the jurisdictional standards presently governing state corporate

income taxes came about in exactly that fashion, i.e., they are the

result of Congressional action in 1959 to overrule a Supreme Court

decision that same year (Northvestern States Portland Cement

Co. v. Hanissota, 358 U.S. 450). Finally, they suggest that Congress'

power In due process, spelled out in the Fourteenth Amendment, has often
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been used to expand due process; it is not clear that power could

not also be used to restrict due process, especially in a federalism

rather than a civil rights context.

4. Nothoda of Knforoement. If the nexus standards were made suf-

ficiently inclusive through federal legislation, so that a substantial

number of nonresident mail order fims could be required to comply with

the use tax collection requirement, several methods of enforcement are

feasible. The weakest but also least intrusive method Is to return to

the method of enforcement attempted in Natiomal Bellas ieee -- voluntary_

cooperation between the vendor's state and the purchaser's state. A

stronger method is for Congress to authorize multistate reciprocal

agreements to enforce collection of the use tax. A third, far more

effective method, but one that would also substantially Increase federal

participation, is to authorize enforcement through the federal court

system. Finally, some industry sources have suggested that compliance

costs might be minimized with a Federal mail-order sales tax on all sales

outside the states) In which the firm meets current nexus standards.

The funds could then be distributed smong the states on the basis of a

criterion such as population size, share of total retail sales, or

personal inome. While this last solution involves the greatest federal

intrusion, It Is also the enforcement method with the lowest

oolleotion/acmplianoe costs for firms.

5. Reontio Effeota Comnetitive Fairness and Tax Revenue Lsm-

a. Economic theory predicts that failure to impose sales and use taxes

on nonresident mail order firms would affect sales of competing in-state

firms, whose sales are subject to sales tax, as well as sales of



39

competing mail order firms whiob met the nexus test and must oolloot

use tax. The timi]L DoLuas is deolsion may in fact be partly respon-

sible for stimulating the growth of the mal-order industry by creating

tax incentives to expand interstate mail order selling.

The large volume and rapid past growth of interstate mail order

salos, much of whioh escapes state and local use taxes, have generated

substantial losses of state and looal sales and use tax revenue.

Estimated revenue losses from the inability to oollect sales and use tax

on most mail order and direct marketing sales in 1985 range from $1.4

billion to $1.6 billion.

6. Compliance Costs and Double TA t Ion. Business firms engaged

In interstate mail order sales object to proposals to require then to

oolleot and remit the use tax, because of the high compliance costs asso-

ciated with filing in multiple jurisdictions. These firms also argue that

nonuniform state credits and refvisds for taxes paid to other states can

lead to double taxation. Although coverage and other aspects still vary

greatly from state to state, in the last two decades states have made

progress in making their sales and use taxes more uniform with respect to

providing credit and/or refunds for sales and use taxes paid to other

states. Empirical evidence suggests that compliance coats are

particularly a concern for mall firms.

Possible approaao~s to addressing compliance costs include 1) a do

minalmis rule (evepting firms with slas below a certain threshold),

2) a uniform combined state and local rate for each state, 3) allowing

collection 6f state use taxes only (not local), or 4) wider state use of

percentage allowances to cover collection costs. If a de mmnlis rule is
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adopted, the choice of an appropriate threshold would have to be based

on carefully veigning the revetaue ao ocapetitiveoAonsiderations against

the ocupliaoe costs. Data rrum toe 1982 Cenaum of Retail Trade suggests

that the industry is dowinazed in zaunore by uMall firms but in sales by

a few large firms; thus, using tneir data on alse distribution of firms

listing mail order as their primary Industrial lassiioation, a

threshold of $5 million in grume saes wouid have exempted 96% oe the

firms whose primary olassiioation was as mail order firms operating all

year in 1982, but would still have covered 16$ of the sales. A similar

sixe distribution appears to hold for firms with mail order as a

seoonmcay industry; of the 1670 rivs in this category, 1q17 (85%) had

eer tan 20 employees and would in most oases fall below a *5 million

threshold.

7. "DO-linkgnm' Sales and InAome Taes. The long period during

whion Congress has linked the Jurisdictional reach of state and local

sales and use taxes to that of the state corporate income tax has been a

handicap to bringing about an, kind of change in either. This linkage,

which antedates latomal BeUs Bow, has frustrated remedial action in

the past; aq" legislation aimed at modifying the nexus standards of

Xatoal BeLLas Dome should not be dependent on the fate of -efforts to-

Impose Congressional restrictions on how states tax the incomes of

sultijurisdotional firms.

8. Zml aSILM. Several factors suggest that the time is appropriate

for Congressional action. The issue of worldwide unitary corporate income

taxation, to which the jurisdictional reach of the state sales and use

tax has been linked in the past, shows signs of approaching resolution.
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Reoent reduotions in federal gants to state and looal governments, as

well a continuing efforts to devolve responsibilities to states, plaoe

additional fiscal pressures on state and loOal financial resources.

Congress eould mitigate sone of the fisoal invact of outbaoks and

devolution by relaxing oourt-Imposed restritions an states' ability

to raise sales and use tax revenues.
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Cimi0n Reonemendtion -- Salei anVA Use Tax
On Interstate Mail Order and Direot Harketin Slem

Alternative Reooumendatdon #I. Affirm the Status Quo

I The anionl believes that the serious diffioultem nomed by all

2 of the oroomed solution to the out-of-state mil order Aroblem

3 outweigh the antlinated benfits to be ained frcs g'onosed remdial

4 actions. Therefore. the Cammisaio, affirms the exiatina buminesm

5 oremenne rmuirments am set forth in numerous Sunerme Court ases

6 inolutdin, Eatl RelUs bm Miller Jhotma Nme. andl UtiAml

7 wmpanhia and reomands that no lesialatlve or ludinial action be

8 taken to alter those standards.

PRo: Mail-order spokesmen alto four argufents In favor ot the status

quo and against federal legislation that would require them to oolleot

the use tax on their interstate sales if they do not meet the business

presence test established by the Supreme Court in the oases oited. Those

arguments are:

(1) It would be unoonstitutional; they argue that due prooess

consderalions prevent Congress from overturning the Etioma Delles Hees

decision.

(2) It would be poor publio polioy because, unlike their in-state

competitors, they receive no benefits from the taxing state in exchange

for the use tax. This, they argue, is taxation without representation.

(3) It would oonstitute an undue burden to comply with the differing
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use tax les - rates, exempt Items, exempt buyers -- in 45 states and

nearly 7000 local jurisdictions.

(4) The net effect of being forced to oolleot the use tax would be

detrimental to their competitive position, driving mavy of the smaller

firms out of business.

In addition to the arguments put forth by ail order firms, ae

students of federalism would see affirming the status quo as an

appropriate expression of basic principles of federalism. All other

proposed solutions Involve federal Intervention in order to help states

colleot a use tax which Is Inherently unoollectible from firms not

meeting the existing nexus standard. If the firm has no assets In thq

stat, then it is difficult if not impossible for a state to enforce a

judegmnt or even to obtain-the sales information on which to assess use

tax collection liability without direct federal intervention. States

should not enaot a tax which is Inherently uncolleotible unless there Is

federal assistance.

g: The constitutional argument is not clearly established. HaIzW

scholars feel that interstate commerce considerations, not due process,

was the basis of Matoml DeoUas Noe, ed read the majority decision as

inviting Congress to exercise its commerce clause responsibilities and

define the standards for use tax collection.

Tax authorities argue that because firms eorely serve as oolleotore

of the sales/use taxes, the purchasers are the real benoficiario of the

services financed by sales and use tax revenues.

While o mpliane costs for ail-order firms are indeed a serious

concern, a number of proposed mechanisms have been offered to minimize
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the burden, including a single state-local rate, wider use of collection

oost allowances, and a de minlmis rule that would exempt mall firms from

having to collect use tax.

The econoamio issues of oompetitive equity song sellers is a

two-sided issue. It can be argued that the present situation provides a

competitive disadvahtage for in-state competing retailers because they

cannot legally avoid the collection of the sales/use tax that averages

4.5% natiomide.

State officials feel that the central issue is the uniform

enforcement of a clearly established use tax liability in order to

promote tax fairness as well as to prevent further erosion of the sales

and use tax base. Since property taxes are primarily local, and the

federal government makes intensive use of the individual income tax, the

sales and use tax is the only broad based tax whioh is primarily if not

exclusively available for state government use. Thus, its perceived

fairness and the integrity of its sales base should be safeguarded.
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Alternative Roommendation #2. State-initiated Litigation to Reduoe Use

Tax Evasion

1 Tbhe Com mission regofnizes that Alnifant ohans& have oonurre in

2 the cnoation and teahnolov of the retail saeL makeJ nth

3 18 years aine Natiosal Dells Naa. It is also keenly are

4 of the need to eualize the oomnetitive noaition of in-state and

5 out-of-state vendors and to safeguard state slo and use tax b-ses

6 'and revenues while aininiine the intrusion of Congress into state

7 affairs. To achieve these ends. the Coisaion reo-nda that

8 states aotivelv nursue litiStion intended to modify or overturn

9 the xus standards established in Etiodal rdlmW It

10 successful, states should then nnlement oolleotion of use raxes on

11 interstate sail order sales through multistate cooerative

12 AW12anRUL,

ro: This approach involves minimum federal intervention in state

and local taxation. It merely seeks a return to the status quo ante by

redefining nexus (business presence or linkage) in a way that would

permit states to pursue the collection process with mail order firms on

their own. That is, the Court would simply be turning the clock back to

the enforcement situation prior to Eatlon8l Belsu Beem. Congress need

not intervene.

If successful, litigation could meet some of the major oonoerns of

both state revenue officers and competing firms who are currently disad-

vantaged by having to oolleot the tax.

By keeping the issue out of Congress, states will not have to face

a high risk situation -- a quid pro quo deal narrowing the scope of the
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state corporate inome tax. The prioe of Conressional help on the

sales and use tax front would be curtailment of state corporate income

tax powers. For at least two decades, business interests have urged

Congress to take a wide variety of actions that have as a central

objective the limitation of state authority over multistate firms in the

corporate Income tax area. It can therefore be predicted with absolute

certainty that aey effort on the part of state governments to seek

Congressional hglp with interstate sales and use tax problems will again

be coofronted with a demand on the part of business interests for

offsetting action on state corporate income tax. A recent G.A.O. report

calling on Congress to mandate uniform apportionment for state corporate

income taxes is indicative of continued pressure in this area.

The current problem of a large group of firms land a large volume

of saes not subject to either sales or use tax arises from a Court do-

oaonl It seems appropriate to attempt to resolve the issue by the me

means. In particular, if due process considerations are important, then

the Court Is a more appropriate forum than Congress.

Co: State revenue officers are not sanguine about the cost or

prospects of success of litigation to modify or overturn at lonml Dellas

les. They view this 'approach an likely to provide a*e expansion of

coverage but not likely to create an "equal playing field' among all

firms regularly selling in a particular state market.

Multiple oases may be required to determine the legal status of

all the varieties of nexus which could arise from various methods of

soliciting sles. For example, tIlomal Bell s Bes ruled only on the

standard of catalog mailings; NMller Btbrters ruled only on the issue of
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sporadic own truck deliveries- with no advertising; Sa-ipto, It, dealt

only with independent Jobbers. Each of numerous varieties of nexus could

easily be an additional case.

Because issues of compliance costs for mali firms and the treatment

of local sales takes will not be resolved through litigation on nexus

standards, business firms who would become liable for collection may be

adversely affected by approaching the Issue through litigation rather

than legislation. states cannot be expected to address compliance

cost issues or to establish a single state-local rate unless compelled to

do so.

The concern about federal intervention In the, corporate income tax

area as a quid pro quo may be overstated as a practical matter. The

&alo and use tax is a uch more significant revenue source for most

states than the corporate Income tax, and the prospective tax revenue

losses from -roposed changes in the latter are far outweighed by the

potential revenue gains from being able to collect use tax on all

interstate mail order sales.

Enforcement through reciprocal agreements is not a simple matter

in the absence of federal legislation. While states honor court

Judgment*, narW are hampered in enforcing reciprocity in the case of

administrative Judgments by the determination of their own courts.
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Alternative Reomendation #3. Corrective Federal Legislation to Enable

States to Enforo Use Tax Colleotion

I The Comission reooenizea thaa sisnifioant ohanes have oocurred in

2 the.gm~tion and teohnolo of the retail sales maket In the

3 18 a singe MitUJ&1 ML i Vi. All 3 .,It i. alXs keenly ware

4 2t the need to iusl*xe the comnetitive Rooition .of in-state Mn

5 out-of-state vendors and to safem ad state sales and use tax bases

6 &AarMime, To aghieve thAe ims, the Coiiaon re dm4

7 that nact lellalatton that tould hests the htla

8 Dallas as decoiion by reauiring mail order vendors to golleot a

9 states use tax on interstate sales delivered in that stats, f the

10 mal1 order vendor ensanes In regular or fstinatio solicitation of

11 sales in that state through oataloags., advertising, or other means,

12 To relle the omlianoe cost burden on mall businesses, the

13 legislation should oontain a de minias rule. exemtin vendors with

14 national ales and/or sales in the destination state below, a

14 selified threshold dollar amount. The do mnimis figreesT should

15 be determine by ConMress. but should be n less than rr million

16 tA12.S million in Soss sales.

17 To minimize oomlianoe ostas for firms oneratlns in multiple

18 .urisdotions. states in which there are loal1 sales and use taxes

19 should determine a non-discriminatorY single rate. eitheC (a) the

20 state rate only or (b) a combined state and loalg rate that the out-

21 of-state seller may eleot to qhar&2 in lieu of anolving the
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22 onebin1d state and local rates for all uriadiotions whioh are the

23 destinationa of the amles.

24 To proteot firms from indeterminate tax liabilities for nasa sles.

25 nUo tate should DO allOe le any additional t&aMI based

26 solely on retroactilve annliation of am Conaresaionallv authoriued

27 ndfioation of nes standards.

r2: This alternative of oorreotive federal legislation offers the

most direct and ocprehensive resolution of the competitive fairness, tax

revenue, and compliance cost issues. Nexus standards (the degree of

business presence needed to require oolleotion of use tax) would be

defined clearly in all situations at the same time. The existing

confusion night well be perpetuated by further courts decisions as it has

been in the past; legislation oould resolve this confusion in definitive

fashion.

In sharp contrast to judicial deoisious, Congressional action

oould weigh a broader business prebenoe standard against the legitimate

business concerns about compliance costs and protection for mall firms.

Business interests in a do minimias rule, uniform state-looal rates, and

amnesty for iior taxes oould be addressed in legislation. All of the

eooncmio issues -- tax revenues, oapetitive fairness, and oomplianoe

costs could be resolved through appropriate legislation. These concerns

would not be addressed in a judicial context.

Congress was invited by the Court to aot under its interstate

oommeroe responsibilities in the majority opinion in National Bollue

Bes. This Suggests that the Court is urnilling to continue to define

nexus standards in a series of oases.
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Legislation oould also address the problem of onforomment. Con-

wessionul authorization for either reoiprooal agreements (bilateral or

multistate) or the use of federal oourta oould out through the thicket

of diffioulties surrounding enforcement of a use tax across state lines.

Litigation would not resolve the problem of enforomnt. States usually

cannot obtain the transaction information from out-of-state vendors

needed to collect the use tax dirotly from the *ustoner. This problem

of access to information would probably remain the single most Important

barrier to effective tax oolleotion even if litigation were successful.

Congressional action at this time would be a particularly

appropriate instance of intergovarmental comity in the light of recent

outs in federal grants to states and localities, the prospeot of further

grant reductions, the potential Impact of federal tax reform proposals,

and proposals for devolution of responsibilities.

If states and looal government had been able to oolleot sales

and use taxes on out-of-state mail order sales in 1985, they could have

collected more than an additional $1 billion in revenue. If mail order

sales continue to grow, the potential revenue will also increase. This

additional revenue would be particularly helpful to states and localities

at this time.

A: The alternative of oorreotive federal legislation would

involve action by Congress to reverse a long-standing deosiaon of -the

Supreme Court. There Is legal disagreement on whether it is possible for

Congress to overrule the decision in Natioml Bellas-Unss. Although that

deolsion" was based primarily on interstate commerce arguments, it is not

devoid of due process language.
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Federal legialation on nexus standards Is a more intrusive solution

than the litigation approach set forth a Alternative #2. If Congress

aots, it would be likely to modify state sales and use tax statutes in

some respects, particularly in the area of oolleotlon/omplianoe costs

and the collection of looal use taxes. A do inimis rule, a combined

state/looal uniform rate, non-oolleotion of local taxes, or a collection

cost allowance would all alter the current sales and use tax practices of

most states.

Broadening the Issue by opening it to legislation Is not an umixed

blessing. Hearings are likely to restore the linkage between state oor-

porate Inoome taxes and sales and use taxes, which can be broken in a

litigation apprcaoh. While the pins in tax revenues on sales and

use tax on Interstate mail order sales would undoubtedly tar exceed the

losses from acoompanying changes In state corporate income taxes, the

les lative process is not costless to state revenue officials. To put

the issue more bluntly, the price that states may have to pay for

Congressional help in extending their sales/use tax reach Is potential

outback in state jurisdictional reach in the oorporate income tax

area.

There seems to be broad acceptance of the notion that mall firms

should be protected from the very high costs of multistate compliance.

Repirical studies of compliance costs consistently indicate that they ae

highest for smaller firms. Even from the revenue collection standpoint,

it would be cost effective to exempt mall firms and thereby reduce the

state's high collection costs in oollooting mall sums through a large
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number of mall vendors. While there are a large number of firms in the

sail order segment of retail aales, there are many small firms and a

small nubb of large firms who generate most of the ales. volume. Thus,

tax revenue could be collected on a large proportion of mail order salen

while tax oolleotors only have to deal with a relatively mail number of

additional registered sellers.

The determination of the most appropriate level of the do minimLs

exemption ould be based on any one of several criteria. One poasible

oriterion Is based on compliance cots. A fIrm which markets computer

software for mee and use tax calculations estimates that annual sales

of $5 million would be necessary before use of this software would be

cost effective; on this basis, firm with sales volume of lose than $5

million would be exempt. Alternatively, the exemption could be based on

mall Busineas Administration sze standards. The 8BA nets specific

standards for various industries; for nail order firms, the SBA 1984

threshold sales volume was set at $12.5 million.

Some objections have been raised to a do minimis exemption because

small in-state firm enjoy no exemption. Also, in many sales and use

states, a collection coat allowance covers some part of the collection

cost.

A useful supplement or alternative to the do miniAis rule would be

to require all states to provide a collection cost allowance on

interstate sales.
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Sinai rate in ah state:

This provision wouLd reduce the nudoer or rates faniog a i*ujL cidtato

firm to a maximum of 16. 31noe the process of deteraluing a oablaod

staze-oual rate is ditficuLt in those states where LoaL rates are aon-

uniform andlor the use of local SALoB taxes t Liited to Oe'tain

Jurisdictions, It might be preferable to limit use tax ooiloution to

simpLy tne state tax. There Is a strong preoedent ror ekaLiudug luoal

use taxes froam federal legislation because they are not presently

entoroec on purchases within states, i.e., a puronaiw &ade in Uti1y A in

Onio wita no local sales tax would not be passed tor a ±oaL uav tax in

this Pa UAsers hue Gity B when he orings CA itL a..e. Un we other,

hand, potential tax revenue -- substantial mounts in some states -- is

lost by excluding local taxes. lew York City, for example, nan a loual

rate waich is higher than the state rate, and is a major population

center.

Amnesty:

This provision protects firms trom indeterainate liabilities tor

back taxes. It would be particularly Important tor tmall ries winning

to sell the tire or issue stock or debt, since It would free tnem trom

the bpautre o an indeterminate contingent lability ror uae taaes.

SNOTg To RADHRC A legislative tact sneet is provided at the *sa of tnis

chapter.
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Alternative A1. A Direot Federal Tax on Interstate Hall Order Sales

1 The Commssion recoeniese that anificant chances have occurred in

2 the aomnosition and technology, of the retail sales market in the

3 18 years ainoe ,atiosal Belles s. It is also keenly ar.

4 of the need to sualize the omnetitive position of in-stet, and

5 out-of-state vendors and to safesuad state sales ad use tax bases

6 and revenues. On the other hand. the C Rmisaon is concerned that

7 anW corrective action nay adequate attention to the croblsm of the

8 oost of business oomolianoe. The Cnmisaion therefore renmmends

9 that Conress enact lesislation orovidin, for a federal mail order

10 sales tax at a single rate on all sales outside the states) where

11 the mail order firm is located. t rate would be sat by Contoass

12 at sonroximately the national averase of 01rrent state sales tax

13 rates. Revenues collected would be distribute---a~j--the states

14 acaordin, to sm m'ox for mail" order wrahasaes. suah as

15 population. personal inoome or state retail sales.

frg: The attraction of this alternative lies in its relative sim-

plioity. Congressional aotioh to negate a Supreme Court decision would

not be required. This approach would minimize oomplianoe oosts for firms

by providing a single rate for all out-of-state mail order sales. Thus,

omplianoe oasts would be no different than for an in-state firm.

Competitive oonoerns would be addressed to a large degree in that

all sales would be subject to either state or federal tax.
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Revenue oonoerns would also be addressed sinoe the revenue would

be shared with the states, or at least with the sales and use tax

states. Thus, all three ecooncmo oonoerns would be addressed directly.

=o: A national tax on interstate mail order sales would represent

the greatest -degree of federal intrusion of the three alternatives con-

sidered, since the federal government would be adopting a portion of a

state tax and distributing revenues to states. State officials would be

oonoerned about a federal winvasionw of a traditional state and looal

revenue source, even if initially it were limited in scope and omitted

to distribution to the states.

There Is no completely satisfactory criterion for distributing

federal tax revenues to the states of destination, because none of the

obvious criteria -- population, retail sales, or sales tax collections --

are necessarily closely related to mail order purchases.

The single national rate would be too high for some states and

too low for others for competitive and revenue purposes. There would be

no satisfactory way of reflecting the exemptions of the various states.

Sales and use taxes would be imposed on a part of the purchases

by residents of the five states not presently using such taxes.
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LNOISLATIVE FACT SHERT
FOR POTENTIAL LEDISLATION

ON TAXATION OF-INTIERSTATE MAIL ORDER SALES

ZIjM: Under its authority to regulate interstate commerce, Congress
would grant to the states the authority to require an out-of-state mail
order firm to collect the state's use tax on sales made to residents of
the state if the firs met certain nexus' requirements -- conditions that
would constitute sufficient business presence in the state.

Nexus reouirment: A ail-order firm would, under this legislation, be
considered to have wsuffiosnt nexus' if two conditions are not:

1) the destination of the sale is in that state and

2) the seller engages in regular or systematic solicitation of sales
in that state in order to compete for sales in the oonsumer market of the
destination state.

Treatment of local taxes: In order to simplify ompllanoe for multistate
sellers, mail-order firms which meet the nexus requirements for use tax
as defined in this bill, but do not meot the nexus requirement for sales
'tax, shall

Alternative One: have the option of collecting a single combined state-
local rate in each state, the rate to be determined by the state, in lieu
of the actual combined state-looal rate in the destination locality.

Alternative Two: collect only the state use tax and not any local sales
or use taxes.

De mininis rule: A state may require an out-of-state mail order person or
fir to oolleot use taxes under this bill only if that person's or firm's
annual gross sales;

Alternative One: exoeed *xxxx on a national basis in that calendar
year.

Alternative Two: exceed *xxxx in the destination state in that
calendar year.

AhnnSt. No person or fir who becomes liable for collection of use tax
as a result of this bill that wan not previously so obligated may be
subject to retroactive application of the bill's provisions.



59

Mr. NETHING. ACIR adopted a policy calling for Federal legisla-
tion to overturn National Bellas Hess. The written dissent from
some of our members will be filed with the committee as it is final-
ized.

Let me address the concerns which NCSL established in its
policy statement on correcting National Bellas Hess. I have at-
tached a copy of our policy statement to my testimony.

The court questioned the ability of a State to reach outside of its
borders. It based the reach of a State on the doctrine of nexus, and
then effectively defined "nexus" as a physical presence in the State
without clearly establishing minimum or maximum tests.

The court, in 1967, had no way to foresee the tremendous poten-
tial growth of the mail order business. In 1967, $12.9 billion was
the annual sales volume attributable to direct mail order. By 1981,
that had grown to over $50 billion.

ACIR discovered a range of estimates from $59 billion to $100 bil-
lion in 1983. More important is the percentage share of the market
which this represents, about 10 to 12 percent per year and growing.

While a significant percentage of these sales are attributable to
such companies as Sears Roebuck, Montgomery Ward, and J.C.
Penny, each of which has a physical presence in probably every
State and thus collect the taxes, the portion of untaxed sales is
growing. We don't know how fast, but I do know the number of
catalogs my wife receives on a regular basis.

The results for our State policy makers is an increasing bias
against in-State retailers favoring out-of-State mail order houses.
Without a reversal of Bellas Hess, a State's tax policy cannot cor-
rect this bias while retaining a sales or a use tax.

There has been discussion that State compacts could be estab-
lished to facilitate the collection of these taxes and that Federal
legislation should address this approach instead of the question of
State authority. However, the Bellas Hess decision restricted the
authority of States and requires this authority question to be ad-
dressed.

State legislators feel that advertising and soliciting sales in
States is sufficient grounds for being required to conform to the
laws of that State. There is no need for such compacts to collect
this tax if the principle of the liability for the taxis restored. Once
established, the businesses should be able to deal with the States.

We believe the same computerization which allows these compa-
nies to reach such a wide audience with personalized mailing ad-
dresses, or to bill directly over the telephone, is guaranteed that it

-would require only minimal cost to identify the States of each sale
and to create the necessary accounting of the sales tax collected.

The fact that there is sufficient education to read the advertis-
ing, there are sufficient jobs to provide income, and there are roads
to aid and delivery, all argue that the out-of-State vendor does ben-
efit from the State tax. This side of the issue of fairness must be
settled once and for all. Examined today, the issues of nexus and-
due process should both be decided in favor of the States.

NCSL asks that legislation be enacted to authorize States to re-
quire the collection of sales and use taxes by interstate sellers who
solicit business in a taxing State through catalogs advertising ma-
terials, radio, television, electronic media, telecommunications, and
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the press. It is our belief that such legislation should be prospective
and provide for the ability of States to establish by law a single
statewide sales tax rate for their State for use by out-of-State re-
tailers.

NCSL agrees with the difficulty of a business trying to accurate-
ly identify in which of over a thousand taxing jurisdictions a sale
was made. However, by being allowed to establish a statewide rate
for out-of-State retailers, perhaps even at the cost of the authority
to tax the purchases, States could reduce the inequity inherent in
the current situation.

Senator CHAFEE. Why don't you go ahead and finish up, Senator?
Mr. NETHING. All right. Thank you. Just another 30 seconds.
The State legislators who developed this policy debated the issue

of a de minimis rule at length, realizing the need for some protec-
tion for very small businesses. No decision was made on such a pro-
vision with the expectation that Congress in its review would be
better able to judge the makeup of the industry and determine the
extent of protections needed. Many State statutes already provide
such de minimis protections.

The bill -before you today, S. 1510, introduced by Senator An-
drews, is a strong beginning toward the enactment of this needed
Federal legislation. Interstate commerce is the Federal interest in
this issue which the Supreme Court cited in the decision on Nation-
al Bells Hess. Senator Andrews is to be commended both for his
taking responsibility for interstate commerce which rightfully be-
longs at the Federal level and for responding to the concerns of the
States and our taxpayers.

There are appropriate roles for the States and for the Federal
Government. The NCSL calls on the Congress and the Federal Gov-
ernment to restore to the States the ability to require the collection
of this tax in order to restore fairness to State sales and use taxes
and to end the continuing loss of State revenues due to the Bellas
Hess restriction.

Thank you for letting us testify today.
Senator CHAFEE. Well thank you very much, Senator Nething.

Before we go further, I know that you are from North Dakota, and
we have a subsequent witness from North Dakota. So perhaps at
this point, Senator Andrews would like to formally introduce you
and say a little bit about you and the subsequent witness, Mr.
Wheeler. Senator.

Senator ANDREWS. Well, Dave Nething, Senator, is the majority
leader of our North Dakota State Senate. He is a long-time friend.
He is an attorney from Jamestown, ND, well respected in his com-
munity and across the State of North Dakota.

And following him will be Art Wheeler, who is the president of
the North Dakota Retail Association in Bismarck, ND, doing an
outstanding job for our local retailers. Dave is stressing, of course,
the revenue loss to the States. And not only with his North Dakota
hat on, but also in his position as the head of the National Confer-
ence of State Legislators. He is speaking for legislators across this
Nation.

Art Wheeler is speaking not just for one or two individual retail-
ers but for all of the retailers in a small State, and I think speaks
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typically for retailers in whatever State they might be situated.
And we appreciate your hearing them.

Senator CHAFEE. Well thank you, Senator Andrews.
Senator Nething, in anticipation of the testimony we will receive

from Mr. Glazer or others-and we will be hearing from other wit-
nesses in the subsequent hearing-I would like you to comment on
the mechanical problems for the direct vendor. They will probably
also raise the point that they do not get any advantage from the
State. I think that both you and Senator Andrews have addressed
that. When it comes to fairness, I think the issue is clear, at least
as far as I am concerned.

However, the mechanical side of this issue is of concern. Now
what do we do? Is it possible to have equity? Let's say in North
Dakota there is a 4-percent sales tax, and in Jamestown, or the
county ou are in, there is another 1 percent. What are you going
to do? Are you going to impose a 5-percent sales tax on all goods
coming into North Dakota? Or 4 percent? You are still going to
have a little bit of inequity if you do either way. Are you going to
leave it up to the direct marketer for some way to figure this thing
out? What is a child's clothing? Where do you draw the line in the
size of the shirt and so forth?

How would you handle that?
Mr. NETHING. Mr. Chairman, you have asked a series of ques-

tions there and perhaps I could respond this way. First of all, in
our NCSL policy, we are suggesting that the States would set a
single rate so that these companies would only have to deal with
the State rates. They' would not have to deal with the individual
jurisdiction rates as we know exist throughout the country.

Second, as I mentioned, I was a member of the Advisory Commis-
sion on Intergovernmental Relations and several of these questions
came up. And I think that is the reason that we suggested a de
minimis rule, so that we would be able to take care of some of
those smaller businesses that-primarily in the interest of trying
to make it work.

I think in Senator Andrews 'testimony he indicated that we don't
have in our State a de minimis rule. What we do is we have differ-
ent rules for submitting the money to the State. So there are some
variations that take place.

On the matter of separating what would be taxable and what is
not taxable, let me suggest that Sears, Roebuck & Co. has been
doing this for a long time. J.C. Penny Co. has been doing it for a
long time. Montgomery Ward & Co. has been doing it for a long
time. In North Dakota, for example, we have many, many items
that are not applied-the tax does not apply to. And the computer
industry has resolved these questions as they put these cash regis-
ters together, these types of things. So I think it can be dealt with.
I think it is a question of having to have the authority so that
people then may plan accordingly.

At the present time, or course, since they are exempt, no one has
done anything in the area. But I think there are enough examples
that we could learn from.

Senator CHAFEE. All right.
Senator Andrews, any questions of you?
Senator ANDREWS. I have no questions. I just want to thank him.

57-404 0 - 86 - 3
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Senator CHAFEE. Well thank you very much, Senator Nething.
We might be getting back to you as we go through the panel.

Mr. NETHING. Thank you.
Senator CHAFEE. Mr. James Martin, legislative counsel, National

Governors Association.
[The prepared written testimony of Mr. Nething follows:]
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Mr. Chairman, Members of the Comittee, thank you for this opportunity

to address you today on an issue of concern to state legislators across the

country. My name is David Nething and I serve as the Majority Leader of

the North Dakota Senate. I also serve for fifteen more days as the

President-elect of the National Conference of State Legislatures, at which

time I become President.

In 1983 NCSL again revisited the issue of the U.S. Supreme Court's

1967 National Bellas Hess decision. At the same time the Advisory

Commission on Intergovernmental Relations was studying the matter. Senator

David Durenberger, Senator William Roth and Senator James Sasser are

members of ACIR representing the U.S. Senate. I am one of the state

legislative representatives and have been since August, 1982. Before

presenting NCSL's concerns, I'd like to present you with copies of the ACIR

policy position adopted earlier this year along with some background

information, and I ask that you make it a part of your record for this

hearing. The ACIR adopted a policy calling for federal legislation to

overturn National Bellas Hess.

Let me address the concerns which NCSL established in its policy

statement on correcting the National Bellas Hess decision. I have attached

a-copy of the statement to my testimony. The Supreme Court decision ended

the ability 9f states to require out-of-state mail order houses to collect

sales or use taxes on sales made into the state. The court questioned the

ability of a state to reach outside its borders. It based the reach of the
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state on the doctrine of nexus and then effectively defined nexus as a

physical presence in the state, without clearly establishing minimum or

maximum tests.

The court in 1967 had no way to foresee the tremendous potential

growth of the mail order business. In 1967, $12.9 billion was the annual

sales volume attributable to direct mail orders. By 1981 it had grown to

over $50 billion. The ACIR discovered a range of estimates from $59

billion to over $100 billion in 1983. More important is the percentage

share of the market which this represents, about 10-12% per year and

growing.

While a significant percentage of these sales are attributable to

companies such as Sears Roebuck, Montgomery Ward and J.C. Penney, each of

which have a physical presence in probably every state and thus collect the

taxes, the portion of untaxed sales is growing. We don't know how fast,

but I do know the number of catalogs my wife receives on a regular basis.

The result for state policy makers is an increasing bias against

in-state retailers favoring out-of-state mail order houses. Without a

reversal of Bellas Hess, state tax policy cannot correct this bias while

retaining a sales or use tax. The only other alternative is attempting to

collect the use tax from the purchaser which would be an inefficient use of

state resources. Thus the Supreme Court's decision must be reversed to

regain the level playing field that economists always talk about and that

state legislators call fairness in tax policy.
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There has been discussion that state compacts could be established

to facilitate the collection of these taxes and that federal legislation

should address this approach instead of the question of state authority.

However, the National Bellas Hess decision restricted the authority of

states and requires this "authority* question be addressed. State

legislators felt that advertising and soliciting sales in states is

sufficient grounds for being required to conform to the laws of that state.

There is no need for such compacts to collect this tax if the principle of

the liability for the tax is restored. Once established, businesses should

be able to deal with the states. We believe the same computerization which

allows these companies to reach such a wide audience with personalized

mailing addresses or to bill dlrictly over the phone guarantee that It

would only require minimal costs to identify the state of each stle and to

create the necessary accounting of the sales taxes collected.

The fact that there is sufficient education to read the advertising,

that there are sufficient jobs to provide income, that there are roads to

aid in delivery, all argue that the out-of-state vendor does benefit from

the state tax. This side of the issue of fairness must be settleJ once and

for all. Examined today, the issues of nexus and due process should both

be decided in favor of the states.

Second, because of the large and ever increasing volume of mail order

and direct sales, states collectively are facing a revenue loss estimated

to be over $1 billion annually. The ACIR compared a range of estimates and
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decided that between $667 million and $1.65 billion of state revenue was

being lost annually. At a time when the federal government has asked

states to take over a wide range of service programs which it can no longer

afford to fund, when it is considering ending the deductibility of state

and local taxes and restricting all tax-exempt financing--even certain

general obligation bonds, this inappropriate and unfair barrier to state

revenues should be removed.

It is also apparent that the federal government is engaging in ever

greater tax competition with the states, including pending legislation

establishing a national excise tax on manufacturing, and legislation making

permanent the doubling of the tobacco tax which completes the doubling of

the big three excise taxes in the last four years: alcohol, tobacco and

motor fuels. Further, the congressional debate on the Gram-Rudman deficit

reduction package clearly signals future reductions in grants-in-aid to

states. All of this points to the need for states to have access to

adequate revenue systems, and the Bellas Hess decision today interferes

with effective and fair state sales and use taxes.

A third major concern facing the states is the tremendous increase in

the use of sophisticated telecommunications and computer-based sales

opportunities that are becoming more readily available to a wider audience.

The growth in mail-order sales may soon increase even more dramatically and

the retail sales tax base--one of the two major state revenue sources--will

,soon be even more crippled.*'Th s the d cOirect this restriction

grows greater each year.
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NCSL asks that legislation be enacted to authorize states to require

the collection of sales and use taxes by interstate sellers who solicit

business in a taxing state through catalogs, advertising materials, radio,

television, electronic media, telecommunications and the press. It is our

belief that such legislation should be prospective and provide for the

ability of states to establish by law a single statewide sales tax rate for

their state for use by out-of-state retailers.

NCSL agrees with the difficulty of a business trying to accurately

identify in which of over a thousand taxing jurisdictions a sale was made.

However, by being allowed to establish a statewide rate for out-of-state

retailers, perhaps even at tbe cost of the authority to tax the purchases,

states could reduce the inequity inherent in the current situation.

The state legislators who developed this policy debated the issue of a

de minimis rule at length, realizing the need for some protection for very

small businesses. No-decision was made on such a provision with the

expectation that Congress in its review would be better able to Judge the

make-up of the industry and determine the extent of protections needed.

Many state statutes already provide such de minimis protections.

The bill before you today, S. 1510, introduced by Senator Mark

Andrews, is a strong beginning toward the enactment of this needed federal

legislation. Interstate commerce is the federal interest in this issue

which the Supreme Court cited in the decision on National Bellas Hess.
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Senator Andrews is to be commended both for his taking responsibility for

interstate commerce which rightfully belongs at the federal level, and for

responding to the concerns of the states and our taxpayers.

There are appropriate roles for the states and for the federal

government. The NCSL calls on the Congress and the federal government to

restore to the states the ability to require the collection of this tax in

order to restore fairness to state sales and use taxes and to end the

continuing loss of state revenues due to the Bellas Hess restriction.

Again, I thank you for this opportunity to testify and I'd be glad to

answer any questions you might have.
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Correcting the National DBllas Ha nDgision

Adopted May 10, 1985

The National Conference of State Legislatures is aware
that states have been seriously handicapped in their ability
to collect legally-due sales and use taxes on interstate sales
because of the 1967 U.S. Supreme Court decision in the
National BAlW HMim case.

The National B9llan HMs decision denies states the legal
authority to require the collection of sales and use taxes by
out-of-state mail order firms that have no physical presence
in the taxing state but that may advertise extensively there
through the mails or common carriers.

The National Bllan Ha decision has resulted in a loss
of hundreds of millions of dollars in sales and use tax
revenue to the states and has placed local business and
out-of-state retailers with physical presence in taxing states
at a serious competitive disadvantage.

State revenue losses and the competitive disadvantage of
local business have been intensified in recent years because
of the great growth in untaxed mail-order sales or similar
out-of-state sales and these problems can be resolved only by
the correction of the National lalasEUM decision. Today,
many proj',ions show that the rapidly accelerating pace of
growth in mail order, phone and computer-generated sales could
reach a major share of all sales by the next decade, rendering
state sales and use taxes ineffective.

The National Conference of State Legislatures calls on the
Administration and the Congress to- introduce, consider and -
enact legislation that would prevent this huge state revenue
loss and remove the competitive advantage now enjoyed by
out-of-state business, and that they do so by authorizing the
states to require the collection of sales and use taxes by
interstate sellers who solicit business in a taxing state
through catalogs, advertising materials, radio, television,
electronic media, telecommunications, and the press. In
developing this legislation, NCSL asks that all changes be
prospective and provide for the ability of states to
establish by law single statewide sales tax rates for use by
out-of-state retailers.
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STATEMENT OF JAMES L. MARTIN, LEGISLATIVE COUNSEL, NA-
TIONAL GOVERNORS' ASSOCIATION, WASHINGTON, DC, ACCOM-
PANIED BY KARON BENKER, ASSOCIATE DIRECTOR, NATIONAL
ASSOCIATION OF STATE BUDGET OFFICERS
Mr. MARTIN. Mr. Chairman, Senator Andrews, I will be glad to

wait my time for Senator Andrews' time if you would like Mr.
Wheeler to go next.

Senator CHAFEE. Oh, no. That's fine.
Senator ANDREWS. That's fine.
Mr. MARTIN. I want to thank you for the opportunity to present

our comments and views on this very important issue, and I espe-
cially thank Senator Andrews for encouraging the hearings and in
getting the issue discussed before the Senate.

I have with me today, Mr. Chairman, Miss Karon Benker, who is
associate director of the National Association of State Budget Offi-
cers if we need to ask some other questions later.

The National Governors Association and the, National Associa-
tion of State Budget Officers strongly support Federal legislation
that would correct the 1967 Supreme Court decision National
Bellas Hess vs. Illinois Department of Revenue. It would restore the
State enforcement power over out-of-State mail order sales.

We are asking Congress to simply return to the States the taxing
powers that -existed before Federal intervention. The change that
we are asking for today is a modest request to strengthen state
taxing authority.

Here are just three simple reasons why Congress should correct
National Bellas Hess:

The first is to support State enforcement efforts; the second is to
close a tax loophole; and the third is to be fair to in-State retailers.
First, to support State enforcement efforts. States already have the
power to tax goods purchased outside the State, but are denied en-
forcement mechanism to collect the taxes that are due. The judicial
interpretation of Bellas Hess created an avenue for tax evasion.
The customer is still liable for the sales tax on retail goods pur-
chased out-of-State; however, it is virtually impossible for State tax
revenue departments to find the customers and assess the tax. In
fact, most customers are not even aware that taxes are owed. State
have always relied on the help of firms to collect taxes, whether
they be sales taxes, personal income taxes, unemployment compen-
sation taxes, or excise taxes on cigarettes and alcoholic beverages.

It has been noted that many retail firms are complying with
paying State sales taxes at the current time with little or no diffi-
culty.

Today, we are asking Congress to give States the power to-enlist
the help of a few other out-of-State firms to act as an agent of the,
State in collecting State taxes due. Overturning Bellas Hess has
simply returned a valuable tax collection tool to the State.

It is important to remember that most State sales taxes are
levied on the customer, not the retail firm. These sales taxes are
then used to purchase public services for those taxpayers.

And, also, to close the State tax loophole. State sales taxes now
comprise 32 percent of all State tax collections, and local sales
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taxes are fast becoming an -important revenue source for cities,
counties, and mass--

.Senator CHAFEE. Mr. Martin, what would be most helpful-since
we have your statement and we do not have too much time-would
be for you to address the tax administration issues.

Mr. MARTIN. Yes, sir. I will move to that section.
The Governors and their budget officers recognize that interstate

cooperation is necessary to insure smooth tax administration if
Bellas Hess is overturned, and, consequently,. we are prepared to
look at all of the administrative issues and to work with the com-
mittee, and to create a task force-to work with the committee on
all of the specific administrative issues that were to be acceptable
to the committee and the majority of the Senators.

And several specific issues: Uniformity of collection efforts. Sales
taxes are levied in 46 States and each one has its own rules and
regulations regarding-how the tax is to be collected. The Governors
would support any reasonable proposal to impose uniform report-
ing and remittance regulations. The Governors would be happy to-
participate in the designing of such regulations. The State tax ad-
ministrators have been working and have many suggestions on
how to do this.

In terms of the de minimis rule, the Governors also understand
that sales tax collection efforts could be burdensome to small firms,
as you have already mentioned, Mr. Chairman. Therefore, we sup-
port the recommendation of the Advisory Commission on Intergov-
ernmental Relations: the committee may choose a different de min-
imis rule.

Senator CHAFEE. Do the Governors have a representative on the
Advisory Commission?

Mr. MARTIN. Yes. There are four Governors on the Advisory
Commission on Intergovernmental Relations.

The ACIR recommendation is for a de minimis rule of $12.5 mil-
lion in annual sales. It is our understanding that this de minimis
rule would cover less than 200 companies in the country and
exempt 6,000 mail order firms that might be covered by the legisla-
tion. It eliminates the small mail order firm with a large de mini-
mis rule.

Senator CHAFEE. Six thousand would be eliminated?
Mr. MARTIN. Six thousand eliminated.
The ACIR estimate of the $12.5 million annual sales, in the de

minimis annual sales, but it would cover less than 200 firms.
Senator CHAFEE. I see.
Mr. MARTIN. But it would pick up more than 70 percent of the

revenue, lost. And the committee, I am sure, would look into other
de minimis rules.

ACIR's original recommendation was for a $5 million de minimis
rule, and the committee may have others.

Senator CHAFEE. You mean its original recommendation?
Mr. MARTIN. Well in the first staff draft.
Senator CHAFEE. I see.
Mr. MARTIN. The members chose the $12.5 million annual sales.
Senator CHAFEE. All right.
Mr. MARTIN. And the other administrative issue that we have ad-

dressed here is the fact that you have said of the different State
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tax systems, plus the faft that we have a lot of local government
sales taxes. There are thousands of local governments with sales
taxes.

We think that there could be a single State tax rate that that
could be worked out easily in technical discussions with the com-
mittee staff, and if presented to the committee, the committee
could decide a single State rate.

Senator CHAFEE. Then I think also you should have a single time
for making your returns. In other words, in some States the mer-
chant must file a return of his sales taxes in a very short time;
others are more lenient.

Mr. MARTIN. Our current discussions would be amenable to a
quarterly procedure.

Senator CHAFEE. Quarterly?
Mr. MARTIN. Quarterly.
Senator CHAFEE. Well they get the use of the money anyway. All

right.
Mr. MARTIN. We really don't think those problems are insur-

mountable.
Senator CHAFEE. Good.
Mr. MARTIN. In fact, reference has been made to the fact that we

think they all can be addressed and fairly easily.
Senator CHAFEE. Senator Andrews, do you have any questions at

this time?
Senator ANDREWS. Yes, one question, Mr. Martin. Based on your

experience with the National Governors Association-and we have
been addressing the mechanical problems of this legislation-you
are aware of the fact, of course, that mail order companies now do
collect sales taxes on sales in the State where there is a physical
presence, such as in Maine. L.L. Bean collects sales tax in Maine
on those goods it ships in Maine. There isn't any problem with
that. They seem to be able to do that all right with the State
taxing authorities, don't they?

Mr. MARTIN. Yes, sir. And in fact we think that the new, if you
were to reverse Bellas Hess, it was nothing more than a handling
charge. Businesses are used to adding to mail order sales a han-
dling charge. We know it ourselves as we do mail order sales, they
-add a little handling charge. We think it is in that category of com-
plexity and it can be handled as a handling charge.

Senator ANDREWS. So in your experience in the several States
where this type of sales tax collection is being made by mail order
firms, you know of no problems in the mechanics of doing it?

Mr. MARTIN. Not in the mechanics, beyond the fact that none of
us like taxes.

Senator ANDREWS. Well that's true. But it is not a tax on the
mail order sales. All they are doing is being a collection agency.
The customer pays the tax when it equalizes their price.

Mr. MARTIN. The tax is on the customer.
Senator ANDREWS. Thank you, Mr. Martin.
Mr. MARTIN. And we have some States, Mr. Chairman, I think it

is Pennsylvania that pays a 1-percent collection fee. Illinois, maybe
a 2-percent fee. And if there is a problem there in terms of admin-
istrative cost, we are willing to discuss this.
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Senator CHAFEE. I can see some mechanical problems beyond the
ascertainment of who or what jurisdiction has to pay the tax. I can
see the problems in the forms. If L.L. Bean lists the price of a pair
of gloves as $12.65, in the form you fill in you write the size, and
the item number and you send in your check for $12.65. Now what
are they going to do if North Dakota is 4 percent, Rhode Island is 6
percent and California is 5 percent plus 2 percent for Los Angeles.
That form is going to be very, very complicated because obviously
you have got to collect the taxes then. You cannot send the gloves
and then subsequently send a bill for the taxes.

Mr. MARTIN. I would like to defer, Mr. Chairman, to Mr. Wisner
or Mr. Rothenberg, who is here, who is the executive director of
the Federation of Tax Administrators. They are experts on those
forms and those procedures.

Senator CHAFEE. All right. We will get to those gentlemen. Let's
go with Mr. Glazer, who is president of Bedford Fair Industries,
Limited, Mt. Kisco, NY, on behalf of the Direct Marketing Associa-
tion. Mr. Glazer, we welcome you here.

[The prepared written testimony of Mr. Martin follows:]
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NATIONAL GOVOIORH' ASSOCIATION

NATIONAL ASSOCIATION OF STATE BUDGET OFFICES

TESTIMONY ON BELAS HESS LEGISLATION, S. 1516

Mr. Chairman, thank you for this opportunity to present our coemnts

on the issue of state taxation of interstate sales.

The National Governors' Association and the National Association of

State Budget Officers strongly support federal legislation that would

correct the 1967 Supreme Court decision National Belles tem vs. Illinois

Ippartment of .Revenue and would restore state enforcement power over

out-of-state mail order sales. We are asking Congress to simply return to

states the taxing powers that existed before federal intervention. The

change that we are asking for today is a modest request to strengthen

state taxing authority. Here are several reasons why Congress should

correct National Belles Hess:

1. States already have the power to tax goods purchased from

outside the state, but are denied the enforcement mechanism to

collect the taxes that are due. The judicial interpretation of

Bellas Hess created an avenue for legal tax evasion. The

customer is still liable for the sales tax on retail goods

purchased out-of-state, howver, it is virtually impossible for

state tax revenue departments to find the customers and ess

the tax. In fact, mt cue ers are not even aware that taxes

are owedl States have always relied on the help of firms to
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collect taxes--whether they be sales taxes, personal income

taxes, unemployent compensation taxes, or excise taxes on

cigarettes and alcoholic beverages. Today, w are asking

Congress to give states the power to enlist the help of

out-of-state firms to act as an agent of the state by

collecting sales taxes due. Overturning Belles Hess simply

returns a valuable tax collection tool to the states.

It is important to remember that most state sales taxes

are levied on the customer-not the retail firm. **se sales

taxes are then used to purchase public services for those

taxpayers.

2. State sales taxes now comprise 32 percent of all state tax

collections, and local sales taxes are fast becoming an

important revenue source for cities, counties, and mass

transportation districts. State and local goverrimts will

continue to rely heavily on this tax source to fund the

increasing demand for public services-putting tax dollars to

work by establishing quality educational systems, providing

health care to our aging population, and increasing our

infrastructure stock to promote economic development.

Overturning Belles Hess means that state and local governments

will collect an additional $- billion anually in already due

sales taxes that can be applied to meting those public rneds.

It also plugs a sales tax loophole and broadens the tax base.

States over the past four years have made significant

strides in broadening the sales tax base, and many public

policy analysts cite this as a move towrd improving tax

policy. Allowing taxpayers who utilize the fast-growing
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out-of-state mail-order sales industry to escape taxation only

weakens the sales tax base and increases revenue losses for

states.

3. state tax policy should try to provide a *level playing field'

for all businesses-and should not provide tax advantages to

out-of-state firms. kdhtre possible, competition between fires

should be fostered by states-not outlawed. Belles Hess does

just that by giving a clear competitive advantage to

out-of-state mail order firms. on the average, goods from mail

order firms cost 4.5 percent less than goods purchased from

local merchants due to the sales tax differential. overturning

Bllas ess helps the states restore tax faitness to state

sales tax codes.

Tax Administration Issues

7te governors and their budget officers recognize that interstate

cooperation is necessary to ensure smooth tax administration if Bellas

Hess is overturned, and states regain the enforcement authority to tax

out-of-state mail order sales. The states are prepared to look at the

following administrative issues:

Uniformity of ollection Efforts. Sales taxes are levied in 46

states and each one has its ow rules and regulations regarding how the

-tax is to be collected. The governors would fully support any reasonable

proposal to impose uniform reporting and remittance regulations. The

governors would be happy to participate in designing such regulations.

The de minimis Rule. The governors also understand that sales tax

collection efforts may be overly burdensome to small mail order sales

businesses. Common sense dictates that they be exempt from compliance.
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Therefore, we support the recommend4tion-.4 the Advisory Commission on

Intergovernmental Relations establishing a $12.5 million de minimis rule.

By selecting such a cut-off point, we will relieve small businesses of a

significant amount of paperwork, while still capturing the taxes due on

the vast majority of sales transactions.

Selection of States Sales Tax Rate. Prior to the Belles Hess

decision, substantially fewer cities and counties had the power to levy

sales taxes. Now, due to revenue diversification efforts of state

law akers, 32 states allow local governments access to this tax source.

Consequently, it is now common place for sales tax rates, and sometimes

sales tax base, to differ markedly within a state. lwrefore, the

governors and state budget officers recommend that each state should have

the authority to select the uniform state sales tax rate and sales tax

base to be used by mail order firms. Each state can best decide whether

the rate should reflect the state median or average rate or whether it

should be weighted by population. The state can then determine how to

distribute the tax dollars back to the cities and counties in the most

equitable manner.

Sumary

The National Governors' Association and the National Association of

State Budget Officers applaud your subcommittee's efforts to help states

strengthen their revenue systems. We look forward to legislation that

will allow states to once again establish a viable tax collection

procedure and stop tax evasion. In this area, if WA and NAM can be of

further assistance to you or your subcommittee on this important state

issue, please let us. Tank you for this opportunity to present state

views on S. 1510.
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STATEMENT OF ALAN GLAZER, PRESIDENT, BEDFORD FAIR IN.
DUSTRIES, LTD., MOUNT KISCO, NY, ON BEHALF OF THE
DIRECT MARKETING ASSOCIATION, ACCOMPANIED BY ROBERT
J. LEVERING, DIRECTOR OF GOVERNMENT AFFAIRS AND LEG-
ISLATIVE COUNSEL, DIRECT MAILING ASSOCIATION
Mr. GLAZER. Good morning. My name is Alan Glazer. I am presi-

dent of Bedford Fair Industries, Ltd., a direct marketing company
headquartered in Mt. Kisco, NY. We employ more than 200 people
at that location.

Bedford Fair has sales of approximately $25 to $30 million per
year. We are typical of the thousands of companies that-would be
severely burdened by the tax collecting and record-keeping respon-
sibilities which S. 1510 would permit the States to impose upon na-
tional direct marketers.

Bedford Fair is a member of the Direct Marketing Association,
which is known as the DMA. It is a national trade association rep-
resenting all facets of the industry, including catalog companies, te-
lemarketers and direct marketing advertising.

I currently serve as president of the DMA's catalog council, but I
am here to present testimony on behalf of the association as a
whole and its 2,700 members.

The DMA has been asked to present the view of the direct mar-
keting industry concerning S. 1510, but, more generally, concerning
the concept represented by S. 1510.

We understand that Senator Andrews has introduced this bill to
get the use tax issue on the table and that his intention is to
gather information in a series of hearings to see if the practical
problems of implementing this type of legislation may be solved by
amendments.

The DMA is currently seeking to gather information relevant to
that process, including accurate revenue estimates and measures of
compliance burdens.

Senator CHAFEE. Mr. Glazer, we are extremely interested in the
place in your testimony where you address the specific-points. Why
don't you drop down to there?

Mr. GLAZER. All right.
S. 1510 attempts to override constitutional principles and would

probably be declared unconstitutional by the U.S. Supreme Court.
Proponents of this legislation argue th;'.t earlier Court cases re-
stricting State jurisdiction over out-of-State companies were based

-solely on the commerce clause of the U.S. Constituion.
Since Congress does have the power under the commerce clause,

it is argued that Congress could then delegate this power to the
States, thereby eliminating any constitutional problems.

First of all, the Supreme Court has not relied solely on the com-
merce power for its decisions in this area. In the landmark Nation-
al Bellas Hess case which was referred to earlier this morning, the
Court clearly enunciated a due process test to determine when a
State may assert jurisdiction over an out-of-state company.

"The state must have given something for which it can ask
return."
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. The Court also determined that there were no State-supplied
benefits flowing to the out-of-State direct marketer which would
justify imposing tax collection duties.

Senator CHAFEE. I will tell you, Mr. Glazer, on that particular
point, I think in the subsequent hearing we have got to get in a
couple of high priced lawyers-I am sure we can find them on both
sides-to see how we wrestle with that particular problem. Why
don't you move on to your second point.

Mr. GLAZER. Yes, Mr. Chairman.
S. 1510 would unfairly change the ground rules for a significant

segment of American business. Under current law, States may not
assert jurisdiction over out-of-State companies in the absence of le-
gally sufficient contacts between the State and the company.

The legal term is ''nexus." Although courts have been willing to
find nexus in some cases on very skimpy contacts, some definite
contacts are required to prevent undue interference with interstate
commerce and to assure fundamental fairness.

The nexus requirement for State jurisdiction over companies as-
sures at least a modicum of fairness and a quid pro quo for duties
imposed. It also generally assures that the company has some prop-
erty or employees in the State so that it will not be without a voice
in the State's political process.

Purely out-of-State direct marketers with no facilities in a State
do not benefit from State services such as police and fire protec-
tion, roads and bus services; and so on. Instead, they rely on and
pay for the services of the United States Postal Service and private
carriers. It is no more fair for mail order houses to be required to
collect taxes for States from whom they receive no benefit than it
is for retail stores to be required to pay for postage for articles sold
over the counter.

The next point I would like to make is that in S. 1510 it proposes
a sudden and dramatic governmental intrusion into a competitive
marketplace, seriously burdening a significant-segment of Ameri-
can retailing and having a ripple effect throughout the economy.

Although a full study of likely compliance burdens has yet to be
undertaken, it is clear that even minimal costs associated with
tracking 46 different tax laws, rates, set of exemptions, filing dates,
and communicating tax instructions to consumers and collecting
the tax from them would be a shock and a significant one for most
companies. In fact, compliance costs are likely to be much more
than minimal. And based upon reports from the DMA member
companies, many of them would have difficulty either absorbing or
passing these costs on.

Senator CHAFEE. Keep going.
Mr. GLAZER. The final point is that the tax collecting authorized

by S. 1510 would be extremely inefficient. Early estimates are that
in many cases there would be 1 dollar in collection costs for every
dollar in revenue collected. Some of these costs are direct govern-
mental expenditures including the cost of enforcing a new and con-
fusfng set of requirements on thousands of out-of-state vendors.

The remainder of the costs would be borne by interstate busi-
nesses forced to deal separately and individually with 45 different
State tax laws.
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It should be noted that S. 1510 in its present form would also re-
quire interstate vendors to deal with the separate rates and other
requirements of over 6,000 local jurisdictions. This is precisely the
kind of unproductive interference with inteT-tate-commerce that
the Founding Fathers took pains to prevent by draftinq the com-
merce clause of the U.S. Constitution.

Even for a State like North Dakota with only a handful of direct
marketing companies, the revenue attractions of this legislation
are very slight. For the vast marjority of States with dozens or
even hundreds of direct marketing companies within their bound-
aries, small tax revenue gains would be more than offset by the
negative impact that this proposal would have on the State econo-
mies.

As the representative of the industry which would be most di-
rectly and seriously injured by this proposal, the Direct Marketing
Association urges this subcommitte to consider-seriously the broad
range of consequences which would result from any legislation
along the lines of S. 1510.

Data is being gathered concerning the serious practical problems
of implementing this type of proposal, but in deciding whether or
not an exception should be made to the due process concept of fun-
damental fairness, it should not be necessary to answer the ques-
tions: How much tax revenue are the States going to receive? Or
how much of a burden will this put on interstate sellers? There are
problems with use tax collection, but none that require a special
grant of constitutional authority to the States.

I thank you for your consideration of the views of the Direct
Marketing Association and its members. Thank you.

Senator CHAFEE. Well thank you very much, Mr. Glazer. You
have touched on some of the problems that clearly are going to
trouble us. I em not going to dwell on the constitutional ones be-
cause that is something I am sure we can get opinions on both
sides. But I would like to touch briefly on the dramatic government
intrusion into your business and the inefficiency of the tax collec-
tion.

I would like you now to address this-issue it may be difficult for
you-with the view that we are going to do it, but in the least in-
trusive way and the most efficient way which should cause you and
the members of your organization the fewest problems.

It seems to me that the points you make about the 6,000 local
jurisdictions and the difference in what is exempt and what is not
are very valid points.

How do the major direct mailers do it now-Sears, for example-
when they are subject to these taxes because they have a place of
business in the State? Now I know Sears is a giant, and I suppose
Sears can do most anything. But still they have to wrestle with this
problem. How do they do it?

Mr. GLAZER. Well it is difficult to speak for Sears as much as I
would like to, as president. But trying to put myself in their shoes,
the majority of their sales are through retail outlets and not
through the mail order, as amazing and as enormous as their mail
order sales are.
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Therefore, I would conclude that they are willing to absorb a cer-
tain burden because the benefit is that they do have a retail pres-
ence irnthat State.

Additionally, if my understanding is correct, I don't believe that
Sears even has an order form in their catalog; that many of their
sales are developed by an individual going to the store and picking
up the merchandise. At that point, it can be charged to a Sears ac-
count or it can be paid for in cash or the merchandise is not im-
parted to the customer.

I believe many of their sales are concluded in that manner. But I
would come back to the point that there are a handful of compa-
nies that are in the mail order industry who have a presence in 30,
40, or 50 States and who derive tremendous benefit from being in
those States, and are therefore, I assume, willing to absorb the
burden, the cost, the lack of taxes which cannot be collected on a-
mail order sale in return for the fact that they are doing business
in that State, and they are obtaining value in that State.

I would like to also add that among the more medium size com-
panies, of which there are perhaps two dozen who have stores in
perhaps two dozen States or a dozen States, they have found that
the mailing of catalogs to people in those States as often as not will
drive customers into the stores in those States to pick up an item
which they have seen in the catalog that evening. At that point, as
long as the customer is in the store, the collection of the sales tax
is a relatively easy matter, as opposed to the customer trying to
mail back to the home office in yet a different State.

It is not uncommon for the handful of giant mail order compa-
nies to spend literally millions of dollars on computer systems in
an attempt to solve this problem. This is something that the major
proportion of mail order companies cannot afford to do or cannot
andle.
Senator CHAFEE. Do you agree with the statistic that Mr. Martin

gave, that if we have the de minimis test of $12.5 million there
would only be 200 direct mail outfits affected?

Mr. GLAZER. I would disagree with it very strongly. I have some-
thing of a dilemma in that I represent a company as well as an
association this morning, and the association is made up of small
companies as well as larger ones. So the next statement I make is
as a company president and not for the DMA.

If you were to have any de minimis, whether it be 5 million, 10
million or 15 million, when a catalog from a small company, so-
called small company, and a catalog from a medium company were
to arrive in the same household on a given day selling similar
goods, and the order form requested a sales tax from one and theother catalog did not choose to collect a sales tax, or was not re-
quired to collect the sales tax, how would you as a consumer react
to that? What would be your thoughts about the company attempt-
ing to collect the sales tax a:nd your thoughts about the one that
did not require or have to collect the sales tax?

Both are substantial companies. One may be $8 million in sales
and the other may be $12 million. I think it presents a dilemma for
the slightly larger company.

Additionally, I think that because of the enormous burden of im-
plementing this tax and collection procedure, and given the fact
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that most of the companies in this industry are small to medium
size, such as our own, which are entrepreneural in nature, we have
as an industry and as individual companies provided tremendous
net gains in employment over the last 10 years, more so than the
larger Fortune 500 companies in our country.

What would you do as the owner of a company approaching the
level or the brake in de minimis? Would you grow your company or
would you step back and say is it worth incurring this tremendous
tax burden if I can stay as a smaller size firm?

Senator CHAFEE. Well I think those are good points.
Senator Andrews, do you have a question?
Senator ANDREWS. Yes. I would like to examine your context or

your statement that your type of firm does not benefit from fire
protection, police protection, roads and bus services, and therefore,
should not collect taxes. That's very true, Mr. Glazer. Absolutely
true, that you don't benefit from that. The point is, however, that
your customer does. And the customer is paying the tax, not you.
And the customer resides in that State and derives benefits from
the school system, police system, the road system, and all of the
rest. And if that customer does not pay for what they derive bene-
fits for, then other neighbors are going to have to pay that much
more.

How do you respond to that fact that you seem to have in your
testimony completely overlooked? The tax is not on you but it is on
your customers who do derive those benefits. Or do you maintain
that the individual who buys from a mail order house does not
derive benefits from the local police and fire protection and local
school system?

Mr. LEVERING. If I might, Senator Andrews, answer on behalf of
the industry.

Senator ANDREWS. Sure.
Mr. LEVERING. Two answers to the question. First of all, the mail

order customer, as a mail order customer, does not derive any spe-
cific benefit (from State services), in the same way that, for in-
stance, a customer of a local department store would when he is
actually making the transaction: the trip to the store, when he is
actually in the store. Both the retailer and the customer at that
point are benefiting from all of the State services that you men-
tioned.

But in addition and probably a more basic point, your bill, Sena-
tor, is addressed to the collection problem. And you already have
tax laws that specifically say that the customer should pay the tax.
What we are talking about here and the issue you have brought
before the Congress is, should out-of-State companies be requiredto
collect the tax. And you cannot just bootstrap benefits to one group
so that you can get jurisdiction over the other group.

Senator ANDREWS. No. But you completely backed away from the
point, that these benefits are benefits that your customers get. And
they are not benefits that you get, but your customers get those
benefits. And fair play cries out for the fact that these customers
should pay the tax. That is a tax on them.

The whole context of this presentation by Mr. Glazer is that
somehow or another we are trying to tax the retail mail order
firms. Nothing could be further from the intent of those of us who



85

put this bill together. We are trying to make sure that the custom-
er pays their proportionate charge for the services that they do
derive benefit from.

As a matter of fact, when you talk about cheap ability to go to
the local store, it is cheaper for the customer to order from the
mail order house than it is to drive 15 miles to the local store. So
they do not derive any benefit from that.

Let me ask just one final question. I know, Mr. Chairman, that
time is of the essence and we want to make as complete a record as
we can. You maintain, Mr. Glazer, that there is $1 collection cost
estimated for every dollar of tax revenue you are going to collect.
Could you provide the committee with the back up for that? That
seems pretty high. It seems sort of a pie-in-the-sky, to put it candid-
ly. And I am sure you have very solid backup for that, and it must
be based on experience of collection that Sears & Roebuck, and J.C.
Pennys and the rest have. So if we could have the documentation
for that, it would be helpful.

Mr. LEVERING. That statistic comes from some reports from the
smaller and mid-sized companies.

As you know, there are no statistics on either side at this point
that could be called credible. We have anecdotal evidence from
companies. The cost for some, even companies larger than Mr.
Glazer's, that report over a dollar collection cost for every dollar of
tax collected, based upon their own analysis of what they would
have to do in order to collect it. And there is one big problem in
the mail order industry that sometimes up to 50 percent of all pay-
ments are by check, and if the customer does not pay the tax in a
retail store he does not get past the cash register. But the mail
order houses are between a rock and a hard place. They either
have to refuse the order, try to track down the tax, or eat it them-
selves. And factoring in that particular large cost item, it is fairly
easy to believe that even the costs for the mail order houses them-
selves would be $1 for $1, and this not even counting any of the
pretty unmeasurable costs of government collection and tracking
down out-of-State vendors and trying to make sure that the taxes
are collected.

Senator ANDREWS. No, but you must, Mr. Levering. Actually, the
statement is Mr. Glazer's; but you must have the definitive backup
to make that kind of a statement.All we-are looking for is the definitive backup. So, if you can
point out to the committee why it would cost a dollar to collect a
dollar's worth of sales tax on these kinds of orders-and you must
have that documentation--we would be glad to have that.

Mr. LEVERING. Yes. Well, the statement that is made is support-
able in cases reported to us.

Senator CHAFEE. All right. Why don't you just send us in the poll
of your members or something, so that we can have something on
the record?
',[The prepared information follows:]
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Supplemental Submission for the Record

Hearing on S.1510 before the Senate Finance Subcommittee on Taxation and
Debt Management, November 15, 1985

This supplemental statement is submitted by the Direct Marketing

Association at the direction of Chairman John Chafee in answer to a question

from Senator Mark Andrews. Senator Andrews' question referred to the

following statement in the DMA testimony: "The tax collecting authorized by

S.1510 would be extremely inefficient. Early estimates are that, in many

cases, there would be one dollar in collection -costs for every dollar in

revenue collected." The testimony goes on to explain that some of the costs

would be state government expenses of attempting to collect the tax and the

remainder would be costs borne by interstate businesses. Senator Andrews

asked about the basis for these early estimates of compliance costs.

Efforts by the DMA to quantify compliance costs associated with this

legislative proposal are currently underway. In the meantime, compliance

cost estimates are based upon testimony submitted by DMA members to the

Advisory Commission on Intergovernmental Relations last spring when the

ACIR wau considering a recommendation on this issue. Every single one of the

over 50 submissions by direct marketing companies mentioned large compliance

burdens. Most of the testimony in this regard was non-quantitative because

of the difficulty in predicting the exact size and nature of cost elements.

The following comment was typical: "The costs of keeping track of the tax

rates, filing dates, and exemptions in 46 states is impossible to calculate

because of the complications involved. But it will certainly be signifi-

cant." (testimony submitted to the ACIR on April 3, 1985 by NASCO of Fort

Atkinson, Wisconsin).
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However there were several companies that took the time to estimate

their compliance costs. It is appropriate in answer to Senator Andrews'

question that portions of their testimony to the ACIR be included in this

hearing record:

1. "It is our estimation that this ruling will increase operating

costs by as much as 10 percent to as much as 12 percent of gross

sales. No company can absorb that increase without raising

prices.' (ACIR testimony of American Products, Chicago, Illinois)

Note: Since tax rates for state use taxes are less than 10

percent of sales, collection costs in this particular instance

would be greater than tax revenues.

2. "We estimate that administering the program proposed by the

ACIR staff report on State and Local Taxation of Interstate Mail

Order Sals could cost Prudent Publishing an additional S200.000

to S300.000 annually, plus initial start-up costs.' (ACIR testi-

mony of Prudent Publishing Company, Englewood Cliffs, New Jersey).

Note: Earlier in the testimony, Prudent Publishing indicated that

they are a mail order firm with sales under $10 million a year.

Thus, collection costs (even without including start-up costs)

would be at least two to three percent of gross sales.

3. "The estimated minimum cst. to comply with the study totals

$125,822.80. This does not reflect the percentage of projected

sales, but are, in fact, hard costs.' (ACIR testimony of Hawaiian
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Holiday Macadamia Nut Co., Honolulu, Hawaii). Note: The com-

pany's testimony indicates they have an overall mail order

sales volume of $2.35 million yearly. Thus, compliance costs for -

use tax collection would be approximately five percent of sales or

slightly more than the average sales tax.

4. 'Thirteen percent of our Colorado orders had no sales tax

added. These orders accounted for only 'nine percent of the dollar

volume, but 93 percent of such orders were cash orders and did not

allow us the opportunity to bill a customer for the tax at the

time of invoicing the order. For our fiscal year ended June 30,

1985, our Colorado sales were $1,903,784 on 49,042 orders which

averaged $38.00 each. At a sales tax rate of three percent

(very low as compared to most states, we may add) on nine percent

of our Colorado sales, we ate approximately $5,132.00 rather than

collecting it from our customers because the cost of collection

far exceeds the payment of the tax. We do this as standard

operating procedure in Colorado because we are subject to the

state as a domestic corporation." (Supplemental ACIR testi-

mony of Current, Inc., Colorado Springs, Colorado). Note:

In an earlier submission, Current documented direct costs of

pursuing unpaid taxes to be $1.47 on the average orde-, excluding

fringe benefits, computer rental occupancy costs, and overhead.

Because Current's sales are primarily "cash with orders" (89.8

percent of sales in 1984y, this is a significant item for Current.

This one cost element alone would amount to-between $340,000 and

$460,000 a year, the company estimates.
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Complete copies of these submissions to the Advisory Commission on

Intergovernmental Relations are available upon request. In addition, DMA is

in the process of doing a systematic analysis of compliance costs for

different types of direct marketers. We hope to have the data available by

March of 1986.

Respectfully submitted,

r/

Robert J. Levering,

Director of Government Affairs

and Legislative Counsel

Senator CHAFEE. In response to the point that you made, Mr. Le-vering, that if they don't include it, you don't know what to do-whether to send it back, to eat it, or to collect it yourself, or how tohandle it-isn't this true in anything you mail out? You send out acharge for a new generator for $460.00, and the person sends youback a check for $452.00; they just thought they wouldn't pay the
remaining $8.00.

Now, there you have the same problem. What do you do? Do Iyoueat the $8.00 since you are glad to have the order, and forget it?Presumably, the same thing would work out. If youi have to collecta 5-percent sales tax on the order, or whatever it is" and the persondoesn't send in the 5 percent, you have a choice as to whether tosend the goods or not. It would be just as if they" hadn't paid theright amount for the goods in the beginning.
Mir. GLAZER. Senator, if I may answer that question and adapt ita little bit, I would point out that we shipjapproximately 1 milliongarments per year. Forty percent of our orders ore under $40 inaverage; and this is based on sales statistics for A recent 6-monthperiod. If you were to assume that, among that 40 percent of salesthat are under $40 that the average order is perhaps $30 and thatthe sales tax on that at 5 percent is $1.50, if a customer decides notto include the $1.50 with the order, yes, we have to make a choicewhether to chase the customer with U.S. postage, record that orderin the computer, keep it in the pending file, go-in opposition towhat we have based our reputation on, which is rapid fulfillmentof orders, and which has made this industry successful today; and
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now we begin an entire series of correspondence with the con-
sumer, or we elect to forget the $1.50 and ship anyway, with a note
on the invoice that says please remit the $1.50 for sales tax.

In that case, if the customer chooses after receiving the merchan-
dise in her home State to not remit the $1.50, it is gone forever.
That $1.50 is 5 percent of gross sales. For some companies-for per-
haps a lot of companies-that represents pretax profit on that sale.

Senator CHAFEE. I understand that, but don't you get the same
problem---

Mr. GLAZER. Not at all.
Senator CHAFEE. Suppose I should choose to just chintz you 5 per-

cent on every order I make? If the order is $40, I just think I won't
send it in?

Mr. GLAZER. It generally doesn't because the price is clearly
stated, to which one adds the postage and handling charges; and
one must then add it up and that is the price.

Senator CHAFEE. Suppose I said the heck with it and I will just
let you pay the postage and handling charges? You wouldn't do it.
You would say I am not entitled to that dress or whatever it is that
I have ordered.

Mr. GLAZER. The facts of it are such that we-will allow a certain
underpayment because of the cost of losing the order, not because
it is any longer profitable. -It is not profitable at that point, but
there is a very substantial and basic difference between retailing
and mail order companies, which I think has to be understood.

A retailer puts merchandise in his store in anticipation of
demand. A mail order company puts merchandise in his warehouse
and then goes out and creates demand with a tremendous up-front
expenditure in catalog printing and mailing costs and must then
receive the order in, in order to reimburse himself or herself for-
that up-front expenditure.

In that regard, every order that comes in has to pay its way; and
when the order comes in, it may be short $1.50 or $2. The inclina-
tion is that having part of it is better than having none of that.

Senator CHAFEE. We won't let that go further than-this room,
Mr. Glazer.

Mr. GLAZER. I do appreciate it, Senator. [Laughter.]
Senator CHAFEE. Now, Mr. Glazer, let me ask you something else.

You have discussed equity in here. What are we to do about this
situation? Your industry is not just a little part of the total; you
are a big part. You are not only big in percentage terms-as Sena-
tor Andrews said, you have 15 percent of the market and will have
20 percent by the end of the decade-but: in dollars, you have $60
billion in sales.

So, your industry isn't some little rinky-dink operation. You are
a big factor in retail sales; and for you folks to be exempt from the
sales taxes to me just doesn't seem to be fair.

Mr. GLAZER. Well, if I could answer in this way: First of all, put-
ting the constitutional questions aside which we have agreed to do,
the complexities of implementation of virtually-I would border on
saying-impossible or cost efficient. It was suggested earlier that
this is unfair to in-State retailers, that is to have a company sitting
outside the borders, mailing in, taking an order, and then custom-
ers are purposely perhaps buying from a mail order company to
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save the 5-, 6-, or 7-percent sales tax that their particular State im-
poses on its residents.

I would like to point out that, for virtually all mail order compa-
nies, there is a shipping and handling charge tacked onto the order
which is probably greater than, in percentage form, the 5 or 6 per-
cent of the State's.

So, I don't believe that somebody is buying a $20 or $30 dress
from us as compared to a local retailer in order to save the 5 per-
cent. In buying from us, they are adding 10 percent for postage and
handling charges; and if anything, they are paying, a premium. I
think that people are buying from mail order companies, Mr.
Chairman, for reasons other than tax considerations.

Senator CHAFEE. I agree with that. I don't think we want to get
into the comparisons of the shipping and handling charge versus
having a downtown establishment that has to pay real estate taxes
and has to have a store front and manikins and all that goes with
it because back and forth we can go on this discussion.

You do not have to have carpets and nice lighting and all that in
your warehouse. So, I don't think we get very far by saying that
you are burdened with certain expenses and they are burdened
with other expenses. I am sure that we could get all kinds of testi-
mony that their burden was just as large with certain expenses,
vis-a-vis what you have.

We are dealing with a big sum here. I think Senator Andrews
has well pointed out that the $60 billion in sales ends up with $1.65
billion of lost taxes. This is a very sizable amount. He stated in his
own State it was $30 million. Is that what you said?

Senator ANDREWS. $30 million in my own State.
Senator CHAFEE. That is $30 million a year; and somehow, for

certain retailers to be exempt from sales taxes strikes me as
unfair.

Senator ANDREWS. Let me point out another thing because Mr.
Glazer has just brought up something that I hadn't even thought
of; and it is amazing when you get into this.

I remember these mail order blanks. You put on them shipping
charges by zone; and somehow or another, you sort your way
through the fact that one State pays one shipping charge, another
State pays another shipping charge, and another State pays yet an-
other shipping charge. You have been able to do all of that; and as
Senator Chafee points out, if somebody tries to "stiff" your bn the
shipping charge, you may or may not send the piece of merchan-
dise. That is a decision that you can make. - - ';

You also pointed out that you maintain the inventory; but that is
something that I recall that, when we send the order in, we get
that little note back that says sorry, we are temporarily out of
stock. We will send you this merchandise in 60 days. You don't
even maintain an inventory. So, I would think that for being able
to get into some of these States, you could at least be a good
enough citizen to collect the taxes from the individual--not pay the
taxes. And I think we want to make it crystal clear that this bill
does not have the direct mail order sales firms pay any additional
taxes because -you don't derive services.
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All we are saying is that, in equity and fair play, your customers
should pay the taxes for the services that they do get and they
derive. Then, we have a level playing field.

Mr. GLAZER. In the name of equity and fair play, if I may re-
spond to your comments--

Senator ANDREWS. Surely.
Mr. GLAZER. First of all, I hope that our good citizenship is not in

question this morning or any morning.
Senator ANDREWS. Oh, no, no.
Mr. GLAZER. Additionally, I would estimate that less than two

dozen nationally known, gigantic,- billion dollar plus mail order
companies maintain a zone chart which takes up almost a page of
a catalog by itself. The vast majority of the mail order companies
charge a uniform rate, based on the dollar value of the purchase
made.

They perhaps lose money on shipments made across the country,
and they perhaps break even on shipments made nearby to neigh-
boring States. So, they don't have these charts because every
square inch of a catalog must bear its cost, just like very square
foot of a retail must bear its cost or its burden and develop sales.

As for the inventory issue, and do we maintain an inventory?
Yes, we do send out our share of little delay cards that say we
don't happen to have your color or size. I will tell you-and I will
share with you this morning-that we have a quarter of a million
garments in stock at any given time, amounting to a cost of mil-
lions of dollars; and any suggestion that we wait for the order
before we make the goods is taking liberties.

Senator CHAFEE. All right, fine. Thank you very much, Mr.
Glazer. You have had an active role here this morning.

Mr. GLAZER. I appreciate the opportunity, Senator.
Senator CHAFEE. As I said, I suspect in our next hearing you will

have some allies. Are you the major organization for the direct
marketing group?

Mr. GLAZER. I would say so.
Senator CHAFEE. Would most of them belong to your organiza-

tion-the big ones and little ones and medium ones?
Mr. LEVERING. Most of the big ones belong to DMA. We have

2,700 members. There are over 10,000 directly affected catalog and
other direct marketers in the country; and they are not members,
but some of them are small and some of them just haven't joined
yet.

Senator CHAFEE. All right. Fine. Mr. Wheeler.
[The prepared written statement of Mr. Glazer follows:]
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Good morning. My name is Alan Glazer. I am President of Bedford Fair
Industries, Ltd., a direct marketing company headquartered in Mt. Kisco, NY,
where we employ more than 200 people. Bedford Fair had sales of between $25
and $30 million last year. We are typical of the thousands of companies that
would be severly burdened by the tax collecting and record keeping responsi-
bilities which S.1310 would permit the states to impose upon national direct
marketers.

Bedford Fair is a member of the Direct Marketing Association (DMA), a national
trade association representing all facets of che industry Including catalog
companies, telemarketers, and direct response advertisers. I currently serve
as President of DMA's Catalog Council, but I am here to present testimony on
behalf of the Association as a whole and its more than 2700 members.

DMA has been asked to present the views of the direct marketing industry
concerning S.1510, but more generally concerning the concept represented by
S.1510. We understand that Senator Andrews has introduced this bill to get
the use tax issue on the table and that his intention is to gather Information
in a series of hearings to see If the practical problems of implementing this
type of legislation may be solved by amendments. DMA is currently seeking to
gather information relevant to that process in uding accurate revenue
estimates and measures of compliance burdens. We will be happy to share the
results of these efforts with Senator Andrews and with the subcommittee.

In the meantime, we are happy to have the opportunity to comment on the
general concept embodied in this legislative proposal, This proposal calls
for circumventing a U.S. Supreme Court decision and granting states the power
to require out-of-state businesses to collect state use taxes. We believe
that apart from the many practical problems with this proposal (which may
themselves be insurmountable), the concept of the federal government giving
states jurisdiction over out-of-state businesses for tax collection purposes
is constitutionally and economically unsound and not in the national interest.

Here then are four problems which would apply in varying degree to S.I510 no
matter how it might be amended to address problems of practical implement.
tion:

I. S.1l50 attemots to override constitutional principles and would
probably be declared unconstitutional by the U.S. Sunreme Court,
Proponents of this legislation argue that earlier Court cases
restricting state jurisdiction over out-of-state companies were
based solely on the Commerce Clause of the U.S. Constitution.
Since Congress does have the power under the Commerce Clause, It is
argued that Congress could then delegate this power to the states,
thereby eliminating any constitutional problems.

First of all, the Supreme Court has not relied solely on the
Commerce Power for its decisions in this area. - In the landmark
National Bellas Hess Oicse (387 U.S. 753) the Court clearly enun-
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coated a Due Process test to determine when a state may assert
jurisdiction over so out-of-state company: "the state must have
given something for which it can ask return." The Court also
determined that there were no state-supplied benefits flowing to the
out-of.state direct marketer which would justify imposing tax
collection duties. Since Due Process principles of the Constitution
apply to Congress as well as to the states, the substance of
S.1510 could not be enacted without a constitutional amendment.

Even if the Supreme Court would defer to Congress in the Due Process
area as It has been done in the Commerce Clause area (a highly
unlikely prospect), the question would remain why would Congress
want to tamper with there constitutional principles. There are
good reasons why the Constitution has heretofore required funds-
mental fairness in state government dealings with persons and
corporations. There are good reasons why the Constitution has
heretofore prohibited state interference with interstate commerce.
And there are good reasons why the Constitution has heretofore
prohibited taxation without representation. It is doubtful whether
any state revenue need, no matter how compelling, would justify
altering these basic principles. and as we shall see, there is no
such compelling need in this case.

2. S.1310 would unfairly change the ground rules for a sitnificant
segment of American business. Under current law states may not
assert jurisdiction over out-of-state companies in the absence of
legally sufficient contacts between the state and the company.
The legal term Is "nexus." Although courts have been willing to
find nexus in some cases on very skimpy contacts, some definite
contacts are required to prevent undue interference with interstate
commerce (Commerce Clause) and to ensure fundamental fairness
(Due Process Clause).

The nexus requirement for state jurisdiction over companies assures
at least a modicum of fairness, a auld niro guo for duties imposed.
It also generally assures that the company has some property or
employees in the state so that it will not be without a voice in
the state's political process. Purely out-of-state direct marketers
with no facilities in a state do not benefit from state services
such as police and fire protection, roads and bus services, etc.
Instead they rely on (and pay for) the services of the United
States Postal Service and private carriers. It is no more fair for
mail order houses to be required to collect taxes for states from
whom they receive no benefit than it is for retail stores to be
required to pay postage for articles sold over the counter.

3. S.1510 oreooses a sudden and dramatic government intrusion Into
a competitive marketplace, seriously burdening a significant segment
of American retailing and having rioole effects throughout the
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economy, Althouih a full study of likely compliance burdens has yet
to be undertaken, It is clear that even minimal costs associated
with tracking 46 different tax laws, rates, sets of exemptions,
filing dates and communicating tax instructions to customers and
collecting the tax from them would be a shock, and a significant
one, for most companies. in fact, compliance costs are likely to be
much more than minimal and based upon reports from DMA members
companies, many of them would have difficulty either absorbing or
passing on those costs.

4. The tax collecting authorized by S.SIlO would be extremely
inefficient. Early estimates are that In many cases there would be
onc dollar in collection costs for every dollar In revenue collect.
ed. S6me of these costs are direct government expenditures includ.
ing the cost of enforcing a new and confusing set ofrequirements on
thousands of out-of-state vendors.

The remainder of the costs would be borne by interstate businesses
forced to deal separately and individually with forty-five different
state tax laws. (it should be noted that S.SIS0 in Its present form
would also require Interstate vendors to deal with the separate
rates and other requirements of over 6000 local jurisdictions.)
This Is precisely the kind of unproductive interference with
interstate commerce that the founding fathers took pains to prevent
by drafting the Commerce Claase of the U.S. Constitution.

Even for a state like North Dakota with only a handful of direct
marketing companies, the revenue attractions of this legislation are
very sought. For the vast majority of states with dozens or even
hundreds of domiciliary direct marketing companies, small tax
revenue gains would be more than offset by the negative impact of
this proposal on the state economies.

As the representative of the industry which would be most directly and
seriously Injured by this proposal, the Direct Marketing Association urges
this Subcommittee to consider seriously the broad range of consequences which
would result from any legislation along the lines of S.1510. Data is being
gathered concerning the -serious practical problems of implementing this type
of proposal, but in deciding whether or not in exception should be made to the
Due Process concept of fundamental fairness, it should not be necessary
to answer the questions: How much tax revenue are the states going to
receive? or How much of a burden will this put on Interstate sellers? There
are problems with use tax collection, but none that require a special grant of
Congressional authority to the states.

I thank you for your consideration of the views of the Direct Marketing
Association and its members.
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STATEMENT OF ARTHUR W. WHEELER, PRESIDENT, NORTH
DAKOTA RETAIL ASSOCIATION, BISMARCK, ND

Mr. WHEELER. Mr. Chairman, good morning. It is a pleasure to
be a part of this hearing this morning. First of all, Senator, let me
congratulate Senator Andrews on the foresightedness he had in the
introduction of S. 1510.

Certainly, he is recognizing a consumer trend that is worthy of
considerable attention, and the North Dakota Retail Association,
all of our retailers, and business people across the Nation, Senator,
are extremely proud of the bill that he has introduced. I might
point out, Mr. Chairman, that retailing this morning is sitting on
the same side of the table and sitting next to our opponents on S.
1510, and I think in this spirit, Mr. Chairman, this whole problem
can be alleviated. We would like to address for just a few moments
this morning some of the mechanics and the problems that you
have talked about because I have given you a'copy of written com-
ments, of course, that will address some of the dollars and cents
issues.

But we need the help of Congress to allow us to be able to sit.
around the table, Mr. Chairman, and address the problem. Since
1967, the Supreme Court has said no, you can't require direct mar-
keters to collect and remit sales tax because they don't have a pres-
ence; and we are asking your subcommittee and the Senate Fi-
nance Committee and Congress to adopt legislation allowing us to
find answers to these particular problems.

It is extremely important that there be equity in the business
community across our Nation. To address some of the concerns of
the mechanics of what would happen if Congress did adopt a bill to
overturn National Bellas Hess, let me get into several of the me-
chanical factors.

We have found in the business community and across the Nation
that if we sit down with tax people, the people who implement the
requirements of law, we can certainly find solutions that are going
to be workable-solutions that will certainly provide answers to
the problem.

Direct marketers assert that they cannot comply with the levels
of tax from approximately 7,000 taxing authorities. Our retail asso-
ciation and retailers across the Nation have strongly felt that there
need to be provisions from each State legislature that there be a
common, universal rate across North Dakota. We know that there
are a lot of local taxing authorities; but with the universal rate, we
simply reduce the number of taxing authorities from that 7,000
down to the number of 46-those State authorities that do have
sales taxes now.

Each State, of course, that is concerned about local taxing au-
thorities then, within their own legislative powers, Mr. Chairman,
could redistribute the revenues that they do receive from direct
marketers. That can be a State issue.

Third, any money that a local taxing authority might gain from
the State legislative action is a gain over the inequities that they
now have. Direct sellers will assert that there is no commonality of
taxing base. Again, the combination of State taxing authorities
should be able to agree on generally common tax bases, such as ap-
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parel or clothing, all tangible items, things of a gift nature whether
they be electronic. I don't think that that is an insurmountable
problem.

Yes, States have made distinctions as to what a taxing base is,
but again, there is room for discussion and agreement that, if we
are going to have this provision where States can require direct
sellers to collect and remit sales tax, we will find a common taxing
base.

A line item on the order blank would be if you are a resident of
North Dakota, then if it is a tangible item and not a food item,
then of course you will pay the sales taxes indicated on a particu-
lar rate. Direct sellers willfadvocate that the administrative cost of
collecting sales tax will reduce their profitability to zero and may
force them to raise their consumer price.

Mr. Chairman, that is certainly no different a situation than the
6,000-plus retailers in North Dakota who, every day when they
open their doors and sell something off the shelves, know that tbey
have to collect the sales tax if it is a taxable item. We think that,
while the direct marketers will complain about the administrative
cost, they should be entitled to the same State privileges of a ven-
dor's allowance, if the State has legislated one, as State retailers
are.

North Dakota allows 11/2 percent of each sales tax dollar collect-
ed as a reimbursement to the retailer collecting that tax for admin-
istrative costs incurred.

Certainly, those out-State retailers should be allowed to help
defray their administrative costs in the same manner as anyone
else would. I might point out as well that any nonresident of North
Dakota who is a transient merchant selling in our State is required
to collect sales tax and is entitled to the same reimbursement al-
lowance as we would expect a direct marketer to be entitled to as
well.

Direct sellers, Mr. Chairman, have dramatically tapped a very
precious market. That market is the same source of disposable dol-
lars that economically turn sufficiently in local communities to pay
salaries, support schools, cities, and counties. We believe that each
dollar spent with a direct marketer has a triple disastrous effect on
in-State sales, especially now in North Dakota when competition is
keen and we see an influx of 40 to 50 different catalogs every
month coming into our State, into our homes, into our business
places. There is a need for equality in the marketplace.

We recognize that, as technology grows, not only will we have
printed catalogs, Mr. Chairman, but we will have visual catalogs
brought into each home via cable TV with ordering capabilities
simply by dialing an 800 number. Consumerism dictates that is the
fastest growing retail marketplace in our Nation, and we must ad-
dress this problem, Mr. Chairman.

Please, Mr. Chairman, we ask you to lend your support to S.
1510. Help each State's retail community stand tall and financially
independent. We are concerned about the incentive of our people
who have hundreds of thousands of dollars of inventory in their
stores every day 'when they open; and it is 'hard to tell them to be
optimistic and to continue to employ people and pay salaries if
they see someone else getting an unfair competitive advantage.
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It has been my pleasure to be with you this noon, Mr. Chairman.
Senator CHAFEE. Thank you very much, Mr. Wheeler. We will

get back in a few moments to questions of the whole panel.
The next witness is Mr. J. Basil Wisner, who is the deputy comp-

troller of the State of Maryland and president of the National As-
sociation of Tax Administrators. You have Mr. Rothenberg with
you, who is the executive secretary of the National Association of
Tax Administrators. I also want to point out that Mr. Gary Clark,
the tax administrator from my home State of Rhode Island, is
here. We are glad, Gary, that you have taken the trouble to come
down, and we hope that you find this testimony helpful.

Mr. CLARK. Thank you very much, Mr. Chairman.
Senator CHAFEE. Mr. Wisner, why don't you proceed?
[The prepared written testimony of Mr. Wheeler follows:]
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Thank you for this opportunity to present

testimony to the Subcommittee on why S. 1510 should be

adopted by the United States Congress.

My comments should be received as reflecting not

only the 900 retailers in North Dakota that are members

of the North Dakota Retail Association, and sales tax

collectors all, but hopefully, and more generally,

synonymous with the concerns of all general retailers

across the United States.

S. 1510 will provide equity amongst the nationwide

retail community. In North Dakota, every merchant who

sells a taxable item must collect and remit sales tax

on the value of that sale. That is also true in every

other state that has a sales tax, too. It certainly is

not fair for a Direct Seller to enjoy a nationwide market

without playing by the same rules.

We ask your help in correcting that injustice.

"De Minimis Rule"

Our research has revealed no taxing authority,

state or local, that employs a "de minimis rule" for the

application of sales tax rates. Therefore, it is contrary

to fair and equal tax treatment principles to recognize

a "threshold" of sales at which an outstate seller would

be liable for tax collection.
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WE recognize that the greatest percentage of sales

tax collections (about 75% in North Dakota) come from abouE

ten percent of those collecting the sales tax. However,

total sales volume should not be an excuse for not collecting

a just sales tax.

In an attempt to not be unfair in the application

of S. 1510, we agree that a "de minimis" threshold of $5

million dollars in annual sales volume is equitable. Every

direct seller who accomplishes that annual sales level,

mtionwide, should be required by each state taxing authority

to collect and remit sales tax to the state from which the

sale originates.

We do feel that a "de minimis rule" would increase

the compliance cost of outstate catalog marketers near

the "de minimis" level. Re-printing costs of catalogs and

order blanks would far outweigh actual compliance costs of

sales tax collections. In an effort to not force undue

compliance costs on legitimate "small direct sellers", the

retail community will not oppose a "de minimis rule" as part

of the adopted law.

Compliance Costs

In North Dakota we've based all of our compliance

cost concerns on the 1982 Peat, Marwick & Mitchell study

conducted for the American Retail Federation. Since our
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state was not a part of that study, we've selected

Missouri compliance costs as being most similar to costs

in North Dakota for sales tax collection and remittance.

The taxing base is the most alike of all seven states

studied.

Compliance costs average 4.11% of each sales tax

dollar collected, not total sales, by North Dakota merchants.

That cost will vary proportionately to total sales volumes,

but the 4.11% compliance cost relates primarily to firms

with sales exceeding $10 million per year. Compliance costs

for firms with sales from $1 to $10 million annually can average

near 4.35% per sales tax dollar collected and almost 6.72%

for each dollar collected for retailers with less than

$1 million per year in sales.

We expect that outstate catalog marketers would

have to implement computerization or other procedures to

collect sales tax on mail orders and properly record that

information. As you are well aware, other outstate catalog

marketers currently domiciled within a state boundaries

are doing that now. That amortized cost should be considerably

LESS than the 2.41% cost per sales tax dollar collected our

retailers incur in the ACTUAL COLLECTION PROCESS at the

point of sale.

Reducing that highest single compliance cost factor,

alone, provides for LESS TOTAL compliance cost for outstate

marketers than what our retailers incur daily on every

transaction.
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Compliance costs for outstate marketers would also

be less than the 4.11% figure we use in North Dakota because

adjustment costs related to returned merchandise should be

less. I would anticipate the degree of returned merchandise

to be far less for outstate marketers than instate sellers

simply because of the inconvenience of returns for merchandise

purchased outside of North Dakota.

Abnormally high compliance costs can be reduced

through outstate marketer - state mutual agreements on

collector's allowances (also called vendor's allowances) to

maintain equity treatment for all collectors, instate as

well as outstate.

Multiple Jurisdictions

Much has been said about the complexities of

multiple Jurisdictions.

The forty-six (46) state, including D.C. taxing

authorities currently have rates that consolidate into

thirteen (13) different rate levels. Only nine of the

forty-six authorities have individual rate levels not common

with another authority. Thirty-seven (37) authorities share

only FOUR rate levels. The median rate happens to be 4.75%

and the average rate is 4.5%.

The point is this. Outstate marketers should be

able to incorporate an applicable state rate schedule or

chart on their order blank. This could be very similar
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to what each marketer now does with consumer notification

of finance charge rates on Revolving Charge accounts. On

those schedules, marketers are disclosing information on

fifty (50) state authorities including as many as thirty (30)

rate levels in a space of 3 by 4 inches.

When S. 1510 is adopted and implemented, each state

taxing authority should be granted state legislative authority

to certify to each outstate catalog marketer on a periodic

basis agreed upon, a statewide universal rate. Those same

state authorities should be able to either determine pro-rated

allocations back to local taxing authorities if the need arises

because of local sales taxes, OR, jackpot local tax shares

for distribution by legislative authority. After all, something

gained through a universal rate is better than the "status quo".

We do not support including the Federal Government in

the collection of sales tax due individual states. Remittance

of sales tax by outstate sellers to individual states should

be accomplished by mail remittance on a monthly or quarterly

basis just as it is currently with instate sales tax collectors.

Additionally, the responsibility of sales tax collection

from outstate catalog marketers should be a separate and distinct

issue from that of the determination or collection of corporate

state income tax.

Business Community Sentiments

The subject of "Sales Tax collection from outstate

marketers" has received numerous comments in previous national
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studies from the "business community", many of whom I suspect

have Direct Marketers as members.

The members of our Association and many other Retail

Associations in other states certainly have no qualms about

the "unfairness" that now exists because of the 1967 NATIONAL

BELLAS HESS court decision. Untaxed sales transactions create

an unfair competitive price advantage equal to the tax rate

of the state the product is mailed or delivered to. Taxation

should be equitably distributed amongst the whole. Every

dollar spent economically turns THREE TIMES according to

economic theory. Every dollar spent with an outetate marketer

is THREE DOLLARS not available and lost forever to local and

state financial support. That loss should create a sales

tax collection responsibility, or "nexus" on outstate catalog

marketers. That loss makes this, truly, a states issue.

Without that in-state economic revenue, instate

taxpayers are forced to higher tax levels to accumulate

needed revenues for state budgets. Someone has to pay the

bill. In 1983, North Dakota had one of the highest level of

total state tax increases in the nation.

Sales tax on outstate sales is of major significance

in North Dakota. Every person who addresses the subject

projects revenue loss, or impact, in different manners on a

state-by-state basis. And yet, no-one is absolutely certain

of actual numbers. Records just do not exist to verify impact.

A May 7, 1984 edition of FORBES magazine quotes Direct

Marketers as claiming 14% of all retail transitions and expect-
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ing to reach 20% by 1990. In North Dakota, that untaxed

15% of taxable retail sales is $860.294 million dollars a

year of taxable economic activity on which our state should

be entitled to $34,411,760 in sales tax annually. That may

be the high side of the spectrum.

Our Association through our own research of common

carriers has determined that at least eight of every ten

parcels delivered to homes annually in North Dakota by common

carriers are mailed from outstate marketers. If each parcel's

average value was $100, the sales tax loss impact to our state

would be $10.9 million dollars a year. That computation we

feel is the low end of the spectrum.

A $100 average should be justified for computation.

The FORBES magazine article related that American Express

in 1983 sold 2,500 plush fox coats that cost $1,000 EACH

through the mail. Spiegel's sold about 500 pairs of $175

sandals. And, IBM reportedly sold 20% of its typewriter

production without salesmen or stores.

The North Dakota Retail Association encourages YOUR

support for S. 1510 to overturn the BELLAS HESS decision.

Now, when all states are expected to assume more and more

financial responsibility for services previously the obligation

of the Federal Government, Congressional legislation to address

the subject will receive enthusiastic support from retailers

across our nation. The North Dakota 49th Legislative

Assembly has already adopted-a formal request of our Congress-
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ional delegation, and Congress, to introduce and adopt

satisfactory legislation to amend the Interstate Commerce

Act, allowing states to require outstate catalog marketers

to collect sales tax on ALL transactions.

WE do not want to force outstate marketers out

of business, nor suggest unfair treatment of their sales.

We don't think that collection of a sales tax on each order

will decrease their sales one bit. Certainly, the collection

of a 4% or 5% sales tax, for example, by outstate marketers

on sales transactions, should not significantly, if at all,

affect their total sales. And yet, we do recognize that

the bottom line price dictates where a consumer will make

a purchase regardless of whether or not a sales tax is

included.

Direct catalog marketers may provide many reasons

why.this bill should not be adopted by Congress. And yet,

no segment of the "retail community" has grown as fast and

increased its sales at as fast a rate as have Direct Catalog

Marketers. If the records of the last eighteen years are

allowed to proliferate unchanged, the competitiveness of

electronic media buying and telephone 800 numbers will

forever diminish any incentive a retailer ever had to maintain

a displayable, feelable inventory. If Direct Marketers

continue to replace the American storefront, our nations

unemployment levels will know no bounds, for there may not

be mainstreet employers to provide jobs and livable incomes

to wage earners, our neighbors and friends.

I ask your help. We must do everything we can to

support S. 1510 in Congress to amend the Interstate Commerce

Act and overturn the BELLAS HESS case decision.

We must correct this terrible injustice and inequity.

"Thank you" very much for the privilege of appearing

before you!
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STATEMENT OF J. BASIL WISNER, CHIEF DEPUTY COMPTROL-
LER, OFFICE OF THE COMPTROLLER, STATE OF MARYLAND;
AND PRESIDENT OF THE NATIONAL ASSOCIATION OFTAX
ADMINISTRATORS, ACCOMPANIED BY LEON ROTHENBERG, EX-
ECUTIVE SECRETARY, NATIONAL ASSOCIATION OF TAX
ADMINISTRATORS; GARY CLARK, ASSISTANT DIRECTOR OF
ADMINISTRATION/TAX ADMINISTRATOR, DEPARTMENT OF
ADMINISTRATION, DIVISION OF TAXATION, STATE OF RHODE
ISLAND

Mr. WISNER. I will be brief, Mr. Chairman, to avoid repetition. I
am this year president of the National Association of Tax Adminis-
trators, an organization of the 50 State tax agencies. The State tax
agencies strongly support the objective of S. 1510. The vast growth
in mail order sales through TV cable advertising and the use of the
800 Watts telephone lines, credit cards, and so forth, has created a
State revenue loss, which has already been given to you in prior
testimony. One thing I will add in my testimony is that NATA has
drafted model legislation in this area which addresses such issues
as a statutory uniform State and local sales tax rate and the ques-
tions that were raised because then the vendors would only have to
deal with 46 separate rates.

We also in our legislation recommend a de minimis threshold in
order to relieve small firms from financial burdens. NATA shares
the view of the Advisory Commission on Intergovernmental Rela-
tions, the National Governors Association, and the National Con-
ference of State Legislatures that, without such legislation as S.
1510, the sales tax, which produces one-third of State tax collec-
tions, would be seriously threatened as a principal source of State
government financing.

We thank you very much for being here today.
Senator CHAFEE. All right, and thank you, Mr. Wisner.
[The prepared written statement of Mr. Wisner follows:]
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STATEMENT PREPARED BY THE NATIONAL ASSOCIATION OF TAX ADMINISTRATORS
FOR PRESENTATION TO THE SENATE SUBCOMMITTEE ON TAXATION AND

DEBT MANAGEMENT AT ITS HEARING ON 8.1510, A BILL TO
ELIMINATE THE RESTRICTIONS ON STATES' POWERS IN

TAXING SALES IN INTERSTATE CONNLRCE

I am J. Basil Wisner, Chief Deputy Comptroller, Office of the

Comptroller, State of Maryland. This year, I also cerve as

President of the National Association of Tax Administrators, an

organization of the state tax agencies of each of the fifty state

governments.

I express the appreciation of the National Association of Tax

Administrators to the Committee for its invitation to discuss with

you the states' concerns over the major interstate tax evasion

problems which S.1510 addresses.

S.1510 would resolve a major problem in state tax administration and

state government financing. The state tax agencies strongly support

the objective of S.1510. S.1510 would terminate a huge state revenue

loss and it would place local business and interstate business on an-

equal footing with respect to the payment of state and local sales

and use taxes. Without such legislation, the state revenue loss

would continue to grow and a major competitive disadvantage now

burdening local business would intensify.

The states' concerns are embodied in a resolution adopted unanimous-

ly by the National Association of Tax Administrators at its 1985

annual meeting, which accompanies this statement. This statement,
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in brief form, assembles information which may be helpful to you in

evaluating the need for legislation such as S.1510 and the

form in which it may be enacted.

The National Bellas Hess Decision

The state and local governments' huge sales and use tax revenue loss

and local competitive disadvantage arise from a 1967 U.S. Supreme

Court decision, National Bellas Hess v. Illinois Department of

Revenue, 386 U.S. 753, 87 S. Ct. 1389. The Court, in a 6 to 3

decision, ruled that Illinois could not require an out-of-state mail

order company to collect sales and use taxes when its only activity

in the state was the mailing of catalogs and advertising flyers and

the delivery of ordered goods by mail or common carrier. The qourt

based its ruling essentially on two points: (1) its view that the

company received no benefits given by the state in return for

collecting and remitting the tax and (2) the need to collect use

taxes imposed an undue burden on the free flow of interstate

business.

The dissenting opinion held that the out-of-state seller derived

benefits through continuous solicitation and exploitation of the

Illinois consumer market, that the compliance burden on the

out-of-state seller was no greater than the burden on mail order

firms located in the state, and that excusing the out-of-state

seller from the use tax obligation penalized retailers located in

Illinois.
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The majority decision has been criticized both for its reasoning and

its results, and it has been suggested that the present Court would

decide the case differently. Proponents of the states' position

have asserted that nexus should not depend on the presence of

personnel engaged in soliciting, but that the connection between the

out-of-state seller and the taxing state should be an economic

rather than a physical relationship. At the time of the National

Bellas Hess decision, it was predicted that the case would provide

the impetus for a growth in mail order operations which provide an

opportunity for the evasion of sales and use taxes. This growth has

materialized beyond expectations, and substantial further growth is

indicated.

Impact on States

The National Bellas Hess decision, in practical effect, deprived the

states of their ability to collect use taxes on sales by

out-of-state vendors with no physical presence in the state. The

use tax which complements state tax laws is an essential element of

sales taxation in that it imposes the same tax on a resident's

purchases from outside the states as is imposed on similar purchases

in the state. A state which did not impose a use tax would

discriminate against its own vendors and would, in practical effect,

invite its residents to avoid sales taxes through out-of-state

purchases.

Yet despite the critical role of the use tax in effective sales tax
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enforcement, the states--because of National Bellas Hess--are unable

to collect use taxes from a large and growing number of residents

who incur use tax liability through out-of-state purchases. This

results from the fact that the states cannot identify such purchases

and, even if they could, the cost of collecting tax from each

non-reporting individual would be prohibitive. If the states cannot

require mai] order firms and other out-of-state vendors with no

physical presence in the state to collect use taxes, then the taxes

due on such transactions are not collectible. Under the National

Bellas Hess decision, the states have reluctantly had to accept such

revenue losses.

In 1967, when the Supreme Court decided this case, the mail order

activity relieved from the use tax collection requirement was

relatively small. This activity has grown vastly in recent years,

as have sales made through TV cable advertising, credit card

advertising, and computer communications. The Advisory Commission

on Intergovernmental Relations, this year, has estimated state

revenue losses at more than one billion dollars annually.

This amount is expected to grow sharply in the coming years, in

accordance with announced plans for a continued expansion in the

mail order and other direct marketing business. Without federal

legislation, state fiscal observers foresee a time when the

availability of goods from outside the state on which taxes can be

evaded is 89 extensive, as to threaten the stability of this

essential source of state revenue.
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impact on Local Business

The state revenue losses due to National Bellas - Hess have been

accompanied by a loss of local business within the state to

out-of-state vendors. State and local sales tax rates now range to

a high of more than 8 percent. In a dozen states, state rates

alone, or combined state and local rates, are 7 percent or more, and

in virtually all, they equal or exceed 5 percent.

In these states, local businesses are confronted by the need to

compete with out-of-state direct marketers who can sell goods at

effective prices that are from 5 to more than 8 percent below local

prices without affecting their profit margins. There are reports

from local retailers throughout the country of significant losses of

business due to their inability to compete with the sales tax

advantage enjoyed by their out-of-state competitors. The loss of

local business is necessarily translated into a loss in sales tax

revenue in each of the affected states.

In addition, out-of-state vendors with no physical presence in the

taxing state also enjoy a competitive advantage over mail order

firms which have retail outlets in such states. In 1944, the U.S.

Supreme Court in General Trading Co. v. State Tax Commission, 322

U.S. 335, 64 S. Ct. 1028, ruled that the states could require the

collection of use taxes by out-of-state vendors with & physical

presence in _the taxing state. Thus, such companies as Sears and

J.C. Penney have consistently collected use taxes on their

out-of-state sales while mail order firms with no sales personnel in

a taxing state were relieved of this obligation by National Bellas
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Hess.

Precedents for Federal Legislation

The problems arising from the National Bellas Hess decision are

wholly federal in origin in that they result from interstate

activity which the states cannot control under existing law. There

are precedents for congressional action to assist the states in

resolving interstate problems which exceed their jurisdictional

authority.

Congress has assisted the states by enacting legislation to curb

cigarette tax evasion by mail order (15 USC sec. 375-378) and by

transportation across state lines (18 USc sec. 2341-2344). it made

the transportation of gambling devices accross state lines a federal

crime (15 USC sec. 1171-1178), and it declared that the regulation

of insurance was a state responsibility in 15 USC sec. 1011-1015.

Also, to aid the states in addressing specific problems, Congress

has enacted laws related to the interstate movement of stolen

property, wagering information and persons seeking to avoid

prosecution.

These are a few examples of Congress' recognition that state

boundaries and limited state jurisdiction create problems which can

be resolved only by federal action. The need to curb interstate

sales tax evasion and protect state revenues fits into this

category.
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Form of Legislation

At the request of the state tax agencies, NATA, during the past

year, has undertaken to draft a model bill which, like S.1510, would

give the states the authority to require out-of-state vendors to

collect use taxes on sales into a taxing state.

The NATA bill is currently being reviewed, and it may be changed in

several respects. Copies of the bill have been made available to

the Committee to indicate the principal areas the states have

examined in developing such legislation. Among the matters

addressed in the NATA bill are the establishment of a uniform

state-local tax rate in each state, to be applied to interstate

sales (a measure designed to simplify compliance) and a sales

threshold (a de minimis rule). Under the latter provision, in order

to avoid burdening small firms, vendors with sales below the

statutory threshold would not be required to collect use taxes. The

NATA bill, in its original form, contained a state threshold but not

a national threshold. A national threshold will be included in the

revised version.

Summary

NATA joins with the Advisory Committee on Intergovernmental

Relations, the National Governors' Association and the National

Conference of State Legislatures in expressing support for expanding

state taxing authority to permit requiring out-of-state vendors to
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collect state and local use taxes. In a period when many states are

confronted by serious fiscal difficulties and when federal financial

assistance to state and local -governments is being diminished, the

need for effective state tax systems is of primary importance to the

operation of state government. Sales tax revenue accounts for

one-third of state tax collections. It is the view of state tax

agencies that without legislation such as S.1510, this vital source

of state financing will be seriously threatened if the growth in

mail order sales is not accompanied by a requirement that state

sales and use taxes be paid on such sales.
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RESOLUTION UNANIMOUSLY ADOPTED AT THE FIFTY-THIRD ANNUAL MEETING
OF THE NATIONAL ASSOCIATION OF TAX ADMINISTRATORS, HELD IN RENO,
NEVADA, JUNE 9-12, 1985

Say'm

WHEREAS, the effectiveness of a sales and use tax statute
depends upon full compliance by all businesses making taxable
sales within a state, and

WHEREAS, many nonresident mail-order and direct sale business-
es are making taxable sales within states without the collection
of the applicable state sales and use taxes, because the states
have no legal basis with which to require such businesses to
collect tax, and

WHEREAS, such sales are growing in magnitude and have an
adverse impact on the licensed businesses which are collecting
and remitting the states' sales and use tax, and

WHEREAS, the collection of sales and use tax upon all
taxable sales is of great importance to the economic well-being
of any state funded by sales and use taxes, and

WHEREAS, lost revenues must be recouped through increased
taxation of those already taxed or result in a diminution of
services provided by the state, and

WHEREAS, federal funds to states have been reduced, increas-
ing the need for states to depend on their own resources, and

WHEREAS, at the current rate of increase, it is anticipated
that by the year 2000 an estimated 25 percent, or more, of sales
and use tax revenues will not be collected because local merchants
will lose sales to nonresident mail-order and direct sale business-
es which do not collect the applicable state tax if action is not
taken to enable the state to enforce the collection of tax on
sales by nonresident mail-order and direct sales businesses, and

WHEREAS, the passage of this legislation will equalize the
tax burden on all residents within states funded by sales and use
taxes, now, therefore, be it

Resolved, that the National Association of Tax Administrators
endorse its" committee's draft legislation to overturn National
Bells Hess and respectfully recommend to Congress that it intro-
duce, consider, and enact said legislation which will prevent
huge revenue losses to the states and remove the competitive
advantage enjoyed by out-of-state business.
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Senator CHAFEE. I would like to ask you and Mr. Rothenberg a
question. Obviously, the principal problem here-assuming that
the constitutional one can be overcome which I think it can-are
the mechanics. I share Mr. Glazer's concern about the burden that
is imposed on the direct marketeer. What would you think about a
proposal that had a uniform rate and uniform exemptions? For ex-
ample, maybe you would have to drop down to the minimum im-
posed by a State. Now, some have no sales tax; we recognize that,
whereas some have 4 or 5 or 6 percent.

Let's suppose there is no sales tax in any State that is less than 5
percent. Is that correct? Who would know.

Mr. WISNER. About 5 percent would be the minimum. The aver-
age is about 5 or 51/2 to 6.

Senator CHAFEE. So, what would you say if you went to a flat 4
percent? Now, my State has 6 percent, so we would be losing 33
percent of the tax. Then, let's say that every State taxes everything
but some exclude clothing. I don't know which States do. Do you
know, Mr. Martin, what some of the exclusions are, or Mr. Rothen-
ber. WISNER. Some exclusions, in some States, are clothing. Some

States exclude market basket items-medicine. Basically, a big,
thing that might be excluded in this area is clothing. I think that is
probably the single item that is not uniform throughout the North-
eastern States.

Senator CHAFEE. The problem there, is that, I suppose, a very
substantial portion 9f this is clothing.

Mr. WISNER. A lol of it is.
Senator CHAFEE. Talbott's, Eddie Bauer, and Bedford Fair all sell

clothing. So I don't suppose you could go to an exemption in all
States of clothing. What I am trying to develop is something
simple. Do-you have any suggestions, Mr. Rothenberg?

Mr. ROTHENBERG. Senator, mosLStates do not exempt clothing.
An exemption for clothing would cut into the sales tax base of the
great majority of sales tax States. Food is an extensive exemption.
Actually, in the area of general merchandise, exemptions are really
not that extensive.

The range of general merchandise is customarily subject to tax,
and it has been the view of the tax administrators that, with the
computer, those exemptions do not constitute an insurmountable
compliance burden. In effect, with the computer, it may be a rela-
tive1y simple matter to adjust for the differences in the State tax
bases.

Senator CHAFEE. Including the rates?
Mr. ROTHENBERG. Including the rates if you are dealing with 46

single rates. The introduction of 46 rates into the computer, again,
is not a burden of monumental proportions.

Senator CHAFEE. I think we all agree that we have got to have a
single rate per State. The tax is going to get bogged down in the
communities within the State.

Mr. ROTHENBERG. Yes, sir, and the tax administrators feel
strongly about that.

Senator CHAFEE. Now, what about the point Mr. Glazer made of
the de minimis item? I think that is worthy of consideration. You
have two catalogs come in, side by side, for a man's parka; one is
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from Eddie Bauer which is big enough so that the tax applies, and
the other is from a small firm so that the tax doesn't apply. What
do you say to that?

Mr. ROTHENBERG. The model bill to which Mr. Wisner referred
does contain a specific State-by-State de minimis rule. The tax ad-
ministrators also look with favor on the de minimis rule suggested
by the Advisory Commission on Intergovernment Relations, the
$12.5 million, which would eliminate from the compliance burden a
very large proportion of small marketing--

Senator CHAFEE. What do you say to Mr. Glazer's point?
Mr. ROTHENBERG. Would you refresh my memory?
Senator CHAFEE. He said you have two catalogs coming in. One is

from a big fellow and one is from a little direct marketeer. One
says: P.S. please add 5 percent to the charge here, and the other
says: No tax required. Which one do you buy from?

Mr. WISNER. I don't think the tax necessarily makes the determi-
nation. I think it is the quality of the merchandise and the reputa-
tion of the firm you are dealing with. I mean, when people want to
buy from L. L. Bean, they could probably buy the same item from
Sears, Roebuck; but they are probably making the decision with
L.L. Bean because of either past business relationships or the qual-
ity or the reputation of the firm. I don't think thak, at that. point,
tax becomes the determining factor as to whether I will buy it from
one or the other; but it certainly does hurt the local businessman
when they do go out of State with the big firms like L.L. Bean.

Mr. ROTHENBERG. If I might add, Senator, our information on the
reports we have received from the States is that, whereas the tax
may not be the determining factor in whether a person purchases
by mail order or not, the margin of tax does permit the mail order
firm operating on h discount -basis to have that extra degree of
price competition.

Senator CHAFEE. Do you think that we should have one standard
period for them to holdthe tax before they send it? I think I asked
that of Mr. Martin. Would you agree with tha,?

Mr. WISNER. The national tax group agrees to a quarterly return
processing to alleviate the burden on some of these businesses,
even though the big businesses, like Sears and Wards and so forth,
are now reporting monthly in those States. This would be'a condi-
tion that we would agree to, that is quarterly reporting.

Senator CHAFEE. So, the direct marketeer gets the float anyway?
Mr. WISNER. We want to make it as easy as possible.
Senator CHAFEE. How many States allow a collection fee of 11/2

percent?
Mr. ROTHENBERG. About half the States do allow the retailer a

collection allowance-about half of the sales tax States.
Senator CHAFEE. Do we have that in Rhode Island? Mr. Clark.
Mr. CLARK. No, we do not, Senator.
Mr. WISNER. This was something that we could not agree on as

an association because some States do allow it and some States do
not.

Mr. ROTHENBERG. If I might amplify that, the States that do not
allow it view the costs incurred by businesses collecting the sales
tax as a business expense. They assume that those costs are trans-
mitted to the customer in the price charged for the goods.



121

Senator CHAFEE. It seems to me that we have got to have uni-
formity in that, too. Senator Andrews.

Senator ANDREWS. On that line, a local retail establishment has
a customer come in; they buy something and pay for it with a Mas-
terCard or a Visa card or an American Express. They pay a fee for
the gross amount of that sale.

So, in essence, that local merchant on Main Street is paying a
fee on the tax, as well as on the retail price of the goods. Is that
not true?

Mr. ROTHENBERG. I believe so. Yes.
Senator ANDREWS. And they don't get back from the State as

much as they pay in the fee to that credit card outfit.
Mr. WISNER. That is correct.
Senator CHAFEE. The big problem I am wrestling with here is not

the constitutional problem; it is the burden we are imposing on the
direct marketeer. Do you have any suggestions for uniformity or
how else this should be handled?

Mr. WISNER. Well, you say "burden." We are not asking them to
do something that is not already in existence. You know, they are
doing it already within the States where they have nexus-where
they have a location. I doubt that there are any of them here who
are not collecting a sales tax someplace. It is just that they are not
collecting the sales tax every place they do business. So, they al-
really have built in the mechanism to collect the tax because, if
th' are located in a sales tax State-and most of them would be-
they are already collecting the tax for that State and any other
States in which they might have a physical location.

So, we are not asking them to do something they are not already
doing. We are just asking that it be done uniformly.

Senator CHAFEE. What do you say to that, Mr. Glazer? You are
in the State of New York; you must collect New York sales tax,
and New York City has an additional tax, don't they?

Mr. GLAZER. There are some 70 different taxing districts. I could
be wrong; I don't do the work personally. It may be 55; they may
have 70 different taxing districts in New York State. Villages and
counties can all add their percentage on top of that. It goes as high
as perhaps 81/2 percent some places in the State.

I am saying this with some reluctance, that is to come forward
with the following information, although it is known back home:
Four years after installing our first computer, and we are now on
our second one valued at a half million dollars or more, we are still
calculating the sales tax manually for the State of New York be-
cause we can't get the computer to differentiate between gross
sales and net sales, the difference where people return goods, sales
of various items in various districts.

It is easy for people who do not live with a coMputer to say,
based on advertising, oh, the computer will do it. I suggest that we
have any number of people who are employed by our company who
have a terminal beside their bed with a modem hooked up to our
computer because that thing, like a baby, hiccups at 11 o clock at
night or at 3 o'clock in the morning; and we are so sensitive to our
business that, when the computer goes down, we go down. And we
are out of business until that computer comes back up again.
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It is easy to say the computer will handle it. Four years and hun:
dreds of thousands of dollars after installing that system, it does
not properly calculate sales tax for 70 different taxing districts.
And I would maintain that there is little difference between col-
lecting for 45 States and 70 districts within the State of New York.
At least within the State of New York, the items taxed are all the
same; it is only the rate that differs.

Senator CHAFEE. I didn't understand that. You do it now for the
70 different districts?

Mr. GLAZER. That is correct-manually. We cannot get the com-
puter to do it.

Senator CHAFEE. How do you do that? If I order something from
Utica and my sister orders something from New York City-there
would be a different sales tax for each sale?

Mr. GLAZER. That is correct.
Senator CHAFEE. Now, do we both get the same blank?
Mr. GLAZER. You get the same order blank in your catalog, and

there is & line on that blank that says: Please compute the sales
tax for yeur area. You must then have the ability to deal with per-
centages and multiplication. We have found within the State
that--

Senator CHAFEE. Suppose I don't know the sales tax in my area?
Mr. GLAZER. Then, you either put nothing in or you throw a

little in for the guys back in Mount Kisco. [Laughter]
Senator CHAFEE. It sounds like a very informal system.
Mr. GLAZER. As I said earlier, Mr. Chairman, when that order

comes in-and we have found very few people that seem to "round
up"-most of them seem to "round down"-so when that order
comes in--

Senator CHAFEE. Couldn't you withhold those funds in some seg-
regated fashion? Obviously, you have to reimburse the 70 jurisdic-
tions.

Mr. GLAZER. That is correct, Senator. We remit the taxes wheth-
er we collect them or not and that is exactly what we do. We remit
it and we don't collect it. We live with it because it is only one
State. To do that process on a 46 taxing district basis, to remit
moneys that we cannot collect-practically collect-that is, from an
efficiency point of view we cannot collect it-certainly we have the
right to refuse the order, but not when it is a $35 order and you
have the merchandise sitting in the warehouse. And you would like
to turn that piece of merchandise into cash.

You look at the $1.25 or the $0.95 or the $0.55, and you say: We
will pay it ourselves. But I would hate to do that for 46 States.

Senator CHAFEE. You mean that the burdens of New York are
dissipated by the fact that you have 49 other States that you are
dealing with that don't have this problem, or they don't impose
that problem on ou?

Mr. GLAZER. I understand the question correctly, I think the
answer is yes. I can live with it in one State because I have to live
with it. Either that, or my choice is to refuse to mail to residents of
the State of New York because they may not remit the sales tax.
We hope that most will, and we hope that they can figure out what
81/4 percent or 5% percent or 47/s percent, using a hand-held calcu-
lator or a pencil and carrying it to three digits, will understand.-
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Most of them, I don't think, do; they just say put in 75 cents on
that line and they will probably ship the product.

Senator CHAFEE. Gosh, you have given me an education. I have
been a mail order user, but I haven't gotten as sophisticated as
most of your customers. [Laughter]

Mr. Rothenberg.
Mr. ROTHENBERG' Senator, I think it should be pointed out that

the problem confronted by the 70 special taxing jurisdictions in
New York would not arise with the State government proposal.
There would just be a single rate that would be observed in New
York-one single rate, not 70.

Senator CHAFEE. No, but what he is saying is that that may be
true, but you have 45 jurisdictions-or whatever it is-that vary
between 4 and 6 or 61/2 percent.

Mr. ROTHENBERG. But that means basically we would be dealing
with one specific rate. You would not be concerned--

Senator CHAFEE. You wouldn't necessarily be dealing with one
national rate; you would be dealing with one rate for the State.

Mr. ROTHENBERG. That is right. Yes.
Senator CHAFEE. Yes.
Mr. WHEELER. Mr. Chairman, if I might add, those 46 OSC 13 dif-

ferent rates. There are some 46 different rates in the United
States, so there would only be some 13 different rates applicable on
the order blank, unless you had a nationally universal rate.

Senator ANDREWS. In other words, you are saying that you would
have 13 rates across the Nation; and in Rate A, you would list the
two or three States that had that rate, and in B, you would list the
seven or eight States that had that?

Mr. WHEELER. Absolutely, Senator.
Senator ANDREWS. So, actually, Mr. Glazer would benefit be-

cause, instead of monkeying around with 70 rates, he would get
down to only 13. We are helping him with this legislation.

Mr. WHEELER. Except 4n the State of New York.
Senator CHAFEE. Mr. Glazer is able to contain his enthusiasm.

[Laughter.]
Mr. GLAZER.' I knew there would be a bright side to the trip down

here.
Senator CHAFEE. Let me just wind this up. First of all, we thank

all the witnesses for coming. Senator Mitchell and I will work with
Senator Andrews on another date for a hearing, and it will prob-
ably be on a Friday.

I will tell you a little story. When I was Governor, the sales tax
rate was 3 percent. When I raised it to 31/2 percent, people bitterly
complained that they couldn't do the arithmetic; it was too compli-
cated. So, I immediately made it 4 percent. [Laughter.]

I subsequently made it 5 percent, and that-seemed to satisfy ev-
erybody.

Senator ANDREWS. That is when you left Rhode Island and came
down here. [Laughter.]

Senator CHAFEE. Thank you very much.
[Whereupon, at 12:45 p.m., the hearing was adjourned.]
[By direction of the chairman the following communications were

made a part of the hearing record:]
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STATEMENT OF SENATOR THAD COCHRAN

SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT

S. 1510

November 15, 1985

Mr. Chairman, I want to commend you and this

subcommittee for holding hearings on proposals that

would eliminate restrictions on the taxing power of

States to impose and collect sales and use taxes on

interstate mail order sales.

I am a cosponsor of S. 1510, which would give the

states congressional authority to tax mail order sales.

This legislation would correct a significant disparity

in the application of state and local taxes which

currently exists, and would provide a more uniform

system of taxation to promote competitive equality for

all business enterprises.

State governments are becoming increasingly

concerned about their inability to collect sales and use
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taxes owed on out-of-state mail order purchases by their

residents. In 1967, the Supreme Court held in the

National Bellas Hess case that, without congressional

guidance, a state could not require an out-of-state mail

order vendor to collect and emit the state's sales or

use tax on sales made to customers in that state if that

firm did not meet a "minimum linkage" or "nexus" test in

the taxing state.

However, because of increasing use of toll-free

numbers, sales through computers, television ads and

other advancements in the retail sales market, state

tax administrators view these mail order purchases as

posing increasingly serious equity problems foi state

tax bases and revenues. The mail order market has grown

from millions of dollars of sales in the 1960's to $60.

billion in 1984.

Like most poor states, my own State of Mississippi

depends heavily on the general sales tax as a source of

state revenue. Nearly 50 percent of the revenues which

go to support primary, secondary and higher education,

health, welfare, corrections, and the operations of

government, comes from our general sales tax.

Currently, about $440 million in general sales tax

collections are derived from items which could easily be

57-404 0 - 86 - 5
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sold through interstate sales---sales which would escape

taxation.

The National Association of Tax Administrators

estimates that 25 percent of all retail sales may soon

take place through some sort of interstate transaction.

Under this estimate, the State of Mississippi faces a

potential loss of 10 percent of the total tax revenues

from all sources into its general fund.

At a time when the economic base of our States and

municipalities is shrinking, it is important that

Congress provide state governments with a method of

collecting all revenues to which they are entitled.

Significant changes have occurred in the composition of

the retail sales market since the nationall Bellas Hess

case was decided 18 years ago. There is no doubt that

the increase in mail order sales has diverted sales from

local businesses who contribute services, convenience,

property taxes, and charitable efforts to their

communities. It is time that Congress recognize this

tax inequity facing our States, and act to give States

the authority to correct the problem.

I thank the Chairman and the Subcommittee for the

opportunity to be heard on this matter, and I urge your

favorable consideration of this legislation.
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STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

ALBANY, N.Y. 12227

ROOERICKG W CHU

PI qKIA,,tK.o AISION November 13, 1985

The Honorabl1W,# Chafee
Chairman, Sen ae 'inance Subcommittee

on Taxation
SD-219 Dirkson Senate Office Building
Washington, D.C. 20510

Dear Senator Chafee:

I was just informed that your Subcommittee on Taxation is
holding a hearing on Senator Mark Andrews' proposed legislation
(S-1510) on Friday, November 15. While I would very much like to
testify at this hearing, prior commitments make it impossible.
I would, therefore, like to submit the attached written testimony
for consideration by your Subcommittee. The time constraint of
c.o.b. today for submission of this written testimony mandates
that earlier testimony on the same subject to the Advisory
Commission on Intergovernmental Relations, drafted on March 8,
1985, be my testimony to your committee.

I consider this testimony apropos for consideration by your
Subcommittee and extremely pertinent to the legislation submitted
by Senator Andrews. The Bellas Hess constraint continues to cost
the states much needed revenue and to provide an unfair advantage
to those retail merchants that collect and remit the taxes due
and owing the States.

Again, let me thank you for the opportunity to submit this
testimony for your consideration. I am hopeful that your Sub-
committee will aid the states in our effort to promote fair and
equitable taxing policies to our citizens.

Sincerely,

Roderick 0. W. Chu
Commissioner

Att.
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ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS
STATE AND LOCAL TAXATION OF INTERSTATE MAIL ORDER SALES

TESTIMONY BY RODERICK G. W. CHU
NEW YORK STATE COMMISSIONER OF TAXATION AND FINANCE

WASHINGTON, D.C. MARCH 8, 1985

Mr. Chairman, Members of the Commission, honored guests: I wish to
express my appreciation for being given the opportunity to speak
before this Commission. I consider the topic being discussed to be
one of major importance to New York State and, in fact, of major
importance to all of the states.

CURRENT SITUATION

As you may know, the court in the National Bellas Hess decision
sharply undercut the sales tax revenue base of the 50 states by
limiting each state's ability to impose its sales and use tax. We
are now permitted to impose our sales tax requirements solely on
vendors who have a physical presence in our state. Where a vendor
does not have a physical presence, a state can only require that
resident consumers pay a compensating use tax on their purchases.

In our system of voluntary tax compliance, tax administrators are
required to ask each of our residents to voluntarily come forward and
report the use tax they owe on such purchases. Regrettably,
gnforgement of the use tax is one of the great unsolved problems of
tax administration: How can I as a tax administrator determine that
John Doe purchased a shirt by mail order from L.L. Bean? Since I do
not now have the right to conduct an audit of mail order firms not
present in my state, I cannot acquire the names and addresses of the
consumers who received shipments of goods in New York. As you can
imagine, without an effective means of enforcement, consumers do not
comply very extensively with the law. The voluntary payment of use
tax for mail order purchases from New Yorkers amounts to less than
$20,000 in taxes a year.

In order to deal with the Bellas Hess constraint, I might try to
persuade the tax officials in the home state of a vendor to conduct
an audit of the company and supply me with the names and addresses of
customers in my state. Such an effort would require my sister states
to expend substantial resources in getting information for my state
while not producing any additional revenue for their own states'
treasuries. In addition, with more than 5 million vendors in the
United States and 16 million New Yorkers, this represents an
incredibly difficult means of collecting these taxes.

The impact of this loss of revenue is severe, especially in light of
the trend over the last several years of the federal government
reducing grants and aid to the states and municipalities. There
seems to be little doubt that this trend will continue and perhaps
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dramatically accelerate. I am sure that you are all aware of the
tremendous pressure this is bringing on both the states and
municipalities in forcing them to consider new taxes and raising
taxes which currently exist.

In light of this fact, it is ludicrous that we permit the National
Bellas Hess decision to stand and thus make it impossible for the
states to fully collect their sales and use taxes. As a result of
the Bellas Hess decision, lost revenue to the states has been placid
at between $668 million and $1.57 billion from mail order sales.

As large as this loss is, it does not represent the total loss
incurred in interstate sales. A recent joint State/City audit of
jewelers and furriers in New York City discovered that sales tax was
being collected on less than 2 percent of jewelry and fur sales over
$10,000. We discovered that even the most prestigious of stores on
Fifth Avenue were sending empty boxes to other states in order to
evade payment of sales tax. It is clear that the states are losing
hundreds of millions of dollars More through such evasion -- evasion
which could be curbed through countering the Belles Hess decision.

But loss of tax revenues i not the only problem caused by the
situation we face with interstate sales. The business community
faces a problem with competitive unfairness in the marketplace.
Sears Roebuck, Montgomery Ward, J.C. Penny and other national stores
are required to collect sales tax on their catalog sales made into
virtually all 50 states. Why should some other firms have an unfair
business advantage of being able to compete with those stores by not
having to collect sales tax. In the State of New York, the
"discount" (as it were), which such a firm could offer solely on the
basis of not taxing the sale, would amount to as much as 8 1/4
percent. To force any firm to compete under these conditions is
ridiculous.

Yet, the problem is not isolated to these large, national business
establishments. The small businesses in each of our states face a
similar unfair disadvantage in trying to attract consumers who must
pay the sales tax, when those same consumers can avoid sales tax and
easily evade use tax by shopping with mail order establishments or
crossing state lines and having merchandise shipped to them at home.

Why then do we penalize the reputable and law-abiding businesses who
operate within our borders by permitting such a miscarriage? The
reason escapes me and I think it is time we corrected it.

Another concern which may be even more compelling is that the Bellas
Hess decision is influencing the citizens of each state to violate
the laws of that state. Imagine the temptation to the average
citizen purchasing a product through a catalog operation which does
not collect the sales tax, not to report that tax. The correct thing
for the citizen to do in such a situation would be to voluntarily
fill out a use tax form and submit it with the tax to the state in
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which he or she is a resident. The temptation to evade this tax is
seductive, and there is little doubt that these taxes will not be
collected unless the states are able to prove to the public that the
tax law can and will be enforced.

We are drawn to the conclusion that the Bellas Hess decision is
encouraging the citizens of the United States to perform illegal
acts. While I am not versed in criminology, what little I have read
on the subject leads me to believe that major crimes are precipitated
by other crimes in graduated degrees. Why then do we wonder why we
suddenly have a $100 billion federal problem with the "underground
economy," with over-zealous methods of sheltering from taxes and with
a plethora of schemes designed to defraud the federal, state and
local governments out of taxes which are rightfully owed? Belles
Hess is not, of course, the only reason, but it is a wrong that
should be corrected, and I am hopeful that it will be.

SOLUTION: LEGISLATION

In order to address this problem, the Executive Committee of the
National Association of Tax Administrators last June appointed re
Chairman of a committee charged with designing federal legislation to
counteract the Bellas Hess decision. This legislation, which is
currently in draft form and in a clearance process with the 50
states, is in close accord with the major findings of the Holley H.
Ulbrich draft report on State and Local Taxation of Interstate Mail
Order Sales which was recently prepared for this Commission. My
committee was composed of representatives of the states of
California, Washington, Massachusetts, Pennsylvania and New York and
had significant input from many other states. The conclusion of the
committee was that federal legislation is vital to counteract the
Bells Hess decision. This legislation will contain several key
provisions.

The responsibility to collect and pay sales and use taxes
would be expanded to include out-of-state vendors who do
substantial advertising or other solicitation of customers
in a state on deliveries made into that state.

A de minimis rule is provided to guarantee that small
businesses and businesses selling nominal amounts of goods
into a state are not burdened with tax collection and filing
requirements.

In an effort to reduce the administrative burden on
business, only one tax rate tor each state would be
applied. This rate would be the state rate plus the lowest
common local rate or a state legislated statewide local
rate.
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To further reduce confusion and bookkeeping difficulties,
the vendors newly included under this provision would report
taxes on a standard quarterly basis nationwide.

The requirement to collect and pay over taxes to the states
would be applied only on a prospective basis for these
vendors.

Finally, the expanded definition of taxable nexus would
apply only to sales and use taxes and not to the states'
income or franchise taxes. In other words, we are divorcing
this issue from unitary taxation of corporations.

As I indicated earlier, my committee is currently consolidating the
opinions of the 50 states on what should be contained in federal
legislation to counteract the Bellas Hess decision. I earnestly
solicit the expertise and support of this Commission in the
evaluation of our material. To the same degree, I offer you my
support in what I hope is your endeavor to pursue a federally
legislated solution. As the conclusions I have read to date from
your report are in total agreement with the conclusions of the NATA
Committee on National Bellas Hess, I see no reason why this
legislation should not be one and the same.

I thank you again for the opportunity to put my and my sister states'
perspectives on this problem before you. I am grateful for your
consideration of this issue and look forward to your timely and
enthusiastic support.

Thank you.
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F'EX3'ELL RMICTAI TAX BILL

Bill Cammts

Be it enacted by the Senate and House of Pepcesentatives of the

United States of America in Cwogress assembled,

'SIX. 101 SHOW T=

This act may be cited as the "Interstate Sales and Use Taxation

Act Of 1985."

Sex:. 102 Fizdings: Purpose

(a) The Congress finds that:

(1) State and local governments are dependent upon sales ard

use taxes to fund vital governmental services;

(2) Interstate sellers who systematically exploit a jurisdic-

tion's market benefit frm the governmental services proidcd by such

jurisdictions
(3) Significant monts of interstate sales are escaping sales

and use taxation becase of the difficulty involved in reqaixing

sellers Who systatically exploit a jurisdiction's market to collect

that Jurisdiction's sales and use taxes fr purchasers;
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Ln (4) The inability of states to require collection of sales and

use taxes from sellers who systematic ally exploit a Jurisdiction's

0 market threatens the ability of the state and local sales tax system

I to fund vital gov;errz tal services necessary to maintain interstate
0

rwkets, and provides an unfair competitive advantage to interstate

:ellers over intrastate sellers.

(b) The purpose of this act is to promote commerce amwng the

states by:
(1) Providing a simplified system whereby states may require

interstate sellers to collect state and local sales and use taxes;

ad

(2) Establishing a uniform standard for determining when it ts

fair to require interstate sellers iho systematically exploit a state

or local jurisdiction's market to contribute to the support of that

market by collecting sales and use taxes on sales with a destination

in such state or local jurisdiction.

SM. 103 Jurisdictional Standard

Collection of State Sales and Use Taxes. (a) A state shall This section grants to the states expanded authority to require

have the power to require a person to collect a state sales or use the collection of state sales or use tax. Such expanded jurisdictiui
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tax with respect to sales and uses of tangible personal property and

r.Arvices if (1) the destination of the sale is in that state and.

(2) that person engages in regular or systeatic solicitation and

exploitation of a conswir market in that state.1

-3-
Coments

will apply to person who engage in regular systematic solicitation

and exploitation of the closer market in the state. (This standard

for the expanded jurisdiction to require collection of tax is deriv'x

from the opinion of the dissenting justices in the U.S. Sureme

Court's decision in National Bellas Hess v. Dept. of Rever (1967)

386 U.S. 753.)

A person becomes subject to the state's jurisdiction with

respect to its total operations even though it might solicit and

exploit a state's consumer market only with respect to a single

pro&dct line or division.

This expanded jurisdiction is aditional to and does not limit

nor effect the authority of the states to subject persons otherwise

legally subject to their jurisdiction to collection responsibilities.

V-- bi I1 5 107(a)) While the. grant of additional authority to the

:;' -Aes i hnoad, a limitation of applicability to small business is

provided. (See bill S 104) Collection of the stace sales or use tax

may only be required if the tax is uniform as to rate and base in all

go0gc-u tic areas of the state (definition bill S 106(e) as applied to

section 103).

Other Pertinent Cross-references-

Bill 5 106 - definitions
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(b) Collection of Local Sales and Use Taxes. (1) Subject to

the provisions of paragraph (2) of this subdivision, a state or a

local jurisdiction thereof shall have the poer to require a person

r.eqirid to collect a state sales tax pursuant to subsection (a) of

this section to collect a sales or use tax imposed by a local

jurisdiction of such state or imposed by such state on behalf of such

local jurisdiction if the destination of the sale is in such local

jurisdiction.

(2) A state or any local jurisdiction thereof may not require a

person required to collect a state sales and use tax solely by reason

of subdivision (a) of this section to collect a local sales or use

tax unless:

(A) all such local sales or use taxes sought to be collected

pursuant to subdivision (bi (1) of this section are imposed at the

sawe rate on the sape transactions in all geographic areas of the

state,

(9) all such local taxes are to be collected and administered

by the state, and

-4-

.1

Conrents

Bill S 105 - limitations on frequency and filing of returns

This section provides that persons who before subject to a

requireent to collect state sales or use tax may also be required to

collect local sales and use taxes. (See following bill 5 103(b) (2)

for limitations on the collection of local taxes.)

CO3

Before a state may require the collection of local sales and use.

taxes ' tl (1) rate and base of the local sales and use taxes must be

,, Utr.m ly imposed throughout the whole state, (2) seller may not be

I,~Uj,1, to geographically account for its sales to varying

localities, and (3) taxes must be collected and administered by the

state.

Coupled with the provisions concerning limitations on the

frequency and filing of returns (bill'S 105), the proposed bill's

scheme -, such that a single return is to be filed with the state

administration in reporting all state and local sales or use taxes
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(C) no person required to collect state and local sales and use

taxes solely by reason of this section is required to geographically

account for such taxes colleated or required to be collected.

-5-

.1

SEI. 104 Limitation of Applicability to Smll Businesses.

(a) A state may require a person to collect state and local

sales and use taxes pursuant to the provisions of section 103 of this

act for any calendar year only if, as determrn'_ pursuant to sub-

division (c) of this section, such person's (1) annual gross sales of

tangible personal property and service with a destination in such

state exceeds ore hundred thousand dollars or (2) annual taxable sales

of tangible personal property end services with a destination in such

state exceeds twenty-five thousand dollars.

Casrents

autlioLXzCd to be required o be collected.

Other PCLtineit Cross-references-

Bil 5 106 - definitions

Bill S 107, skAxis. (e), (fM, (g), h) - relating to savings

provisions concerning local sales or use taxes

Businesses having limited sales (less than $100,000 annual gro;s

sales or less than $25,000 in taxable sales) with a destination in i

particular state are excused fra the requirement to collect and

remit state and local taxes. Dual test of gross sales or taxable

sales is designed to reflect anuint of business activity a business

has with a particular state. Thus, a bksiness making significant

. vlo.. in a state but generating little taxable sales (due to exemt

status, of the majority of its sales or its purchasers) would be

subject to the requirement to collect taxes. The administration

burden upon such business is reasonable in view of its extensive,

albeit non-taxable, husixess activity.
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(b) For the purposes of determining applicability of the

requirement to collect taxes for any calendar year pursuant to the

limitations described in paragraph (a) above, a person shall be

decked to have greater than one hundred thousand dollars in annual

gross salis or twenty-five thousand dollars in annual taxable sales

with a destination in that state if such person's combined gross

sales or combined taxable sales in the four consecutive calendar

quarters ending the thirtieth day of Septerber of the year

imm-diately preceding such calendar year of applicability exceed one
J

hundred thousand dollars'or twenty-five thousand dollars,

respectively.

(c) Any person who pursuant to the provisions of paragraph (b)

of this section is subject to the provisions of section 103 of this

act shall npt be relieved of the responsibility to collect a state's

state and local sales or use tax pursuant to section 103 for any

cclehdar year notwithstardin that such person's annual combined

gioss sales with a destination in that state do not exceed one

hundred thousand dollars or annual cabined taxable sales with a

destination in that state do not exceed twenty-five thousand dollars

f-r the four consecutive calendar quarters ending the thirtieth day

o September of such calendar year.

-6-

Comments

Applicability of the exception provided in subdivision (a) of

this section is determined based upon activity in the state for the

four consecutive calendar quarters ending Septenter 3Oth of the year

prior to the year for which collection may be required. Thus,

activity in the fiscal year October I through September 30 will

deterune applicability for the next January first.

Cross-reference-Bill S 108(b) - transitional provisions providing

for applicability to persons first cauencing business in a state.

Persons subject to the requirement to collect taxes pursuant to

it. A, t I(5 104) uuse activities in the previous four calendar

quartvy-; ending September 30th exceed the threshold limits which

would otherwise except these fran the collection requirement (55

104 (a) and (b)) are liable for the collection of the tax for the

present calendar year notwithstanding that their activities for the

present year fall below such threshold limits. (By operation of the

Act, such persons wuld, ever, be excused fran the collection

requirements in the next succeeding calendar year.)
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(d) A state shall have jx~er to require any person who or which

would have been required to collect state and local sales and use

tAxes but for the provision ih paragraph (a) of this section to (1)

file an annual information return with such state setting forth the

amount of such person's gross and taxable sales with a destination in

that state for any year such person makes such sales with a destina-

tion in that state and (2) maintain and make available for inspe n

by such state such books and records of such person as may be

necessary to determine the applicability of subdivision (a) of this

section to such person, the accuracy of the returns filed or required

to be filed, or any of such person's customers to may owe sales and

use tax liability to such state.

SrX. 105 Administration.

(a) Return and Iemittanoe P equirements. A state shall only

require a person required to collect state am local sales and use

taxes solely pursuant to the provisions of section 103 of this act to

file a sirle return reporting and remitting both the state and; local

sales and use tax coll or required to be collected. Such return

may be required to be filed and taxes to be remitted not more

frequently than once each calendar quarter and shall be due no sooner

than the bantieth day after the last day of such calendar quarter.

-7-
Cramnents

To verify copliance, the states are authorized to require

information returns or to audit persons who have activities such t at

tley would be required to collect tax but whose activities fail to

exceed the threshold limits.

.1

O0

No more than four returns annually, reporting both the state znd

local taxes, may be required and such return may not be due earlie:

than 20 days after the close of the calendar quarter. Since centr.:l

administration of taxes is required (bill S 103), a person tray be

required only to file one return reporting state and local taxes.

Cross-referene--Bill S 103 - authorization for collection of stat,

and local taxes only if centrally state administered.



Bill

b) Credit for Taxes Paid to Other States. A state may not

require a vendor required to collect state-or local sales and use

taxes pursuant to the provisions of section 103 of this act to

collect sales and use tax on sat:s with a destination in that state

unless such state allows a credit to purchasers- for any sales and use

tax previously legally due, and paid, without right of refund by the

purchaser, to another state or local jurisdiction thereof with

reslp-ct to prior liability for the sae proerty or services for the

sam transaction. Provided, however, this limitation shall not be

construed to require a credit with respect to taxes measured by

tvriodic payents made under a lease of tangible personal property

posed with respect to periods other than those periods for which a

state seeks to inpose liability.

(c) A person subjected to a requirement to collect state and

local sales and use tax pursuant to the provisions of section 103 of

this act, shall, except as otherwise specifically provided or limited

in tnis act, be subject to all applicable provisions of the sales and

ure tax laws, rules, regulations and related civil and criminal

statutory and regulatory provisions in respect thereto of such state.

.1
-8-

CArents

To avoid double taxation, the state vust provide for a credit

with respect to sales or use taxes legally paid by the purchaser to

another state with respect to the save transaction.

I
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(d) At person required to collect state and local sales and use

taxes pursuant to the provisions of section 103 of this act shall

kecp records of all gross sales of tangible personal property and

ic-riies and all taxable sales of tangible personal property and

services. Such records shall be kept in a manner suitable to

* dktAerune the correct avrunt of taxes which should have been

collected and shall be organized by state of destination of such

sales. Such records shall be available for inspection and

examination by state officials charged with the duty of administering

the sales and use taxes required to be collected pursuant to the

authority of section 103 of this act. All records required to be

kept by this subdivision shall be preserved for a period of three

years from the last day of the calendar year in which the sale of

tauwjible personal property or service was made.

SWE. 106 Definitions

(a) Sales Tax. A 'sales tax* is any- tax imposed with respect

to and es.asured by the sales price of the tangible personal pr4-rty

or .services with respect to such sale and which tax is required by

state low to be stated separately fra the sales price by the seller

or is customarily stated separately from the sales price.

-9-
Cunrents

Th is division izposes a uniform record-keepijig requirement oz

all vcwndoi-s trcruired to collect sales and use taxes pursuant to the

provisioti: of this act. Vendors will be required to keep records of

all grous an'! taxable sales of tangible personal property and

services, organized by state of destination of such sales. Such

rec-rds shall be available to state tax officials upon audit. This

uniform record-keeping requirement will assist the states to verify

ccepliance.
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Bill Co-0Caents

b) Use Tax. A "use tax" is any nonrecurring tax, other than a

salcs tax, which is imposed on or with respect to the exercise or

cnjqyment of any right or power over tangible personal property or

services incident to ownership of that property or the leasing of

that property fron another, including any consumption, keeping,

retention, distribution or other use of tangible personal property.

(c) Person. The term "person" includes but is not limited to

an individual, partnership, society, association, joint stock

caxpany, corporation, estate, receiver, trustee, assignee, referee,

any c thor group or combination (including related corporate entities)

acting as a unit, and any other person or agent acting in a fiduciary

or representative capacity, whether appointed by a court or

othewise, and any oa!bination of the foregoing.

(d) State. The term "state" reans the several states of the

Unitvd States and the District of Columbia.

(e) State Sales and Use Tax. (1) The term "state sales or use

tax" sholl for the purposes of this act meam sales or use tax injPosCd

byL .id ambtinistered by the state which is uniform as to rate and base

upon identical transactions in all geographic areas of the state.
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(2) For the purpose of this act, the term "state s-les and use

tax" shall include a crbined state and local sales or use tax where

(A) the aggregate rate of such c tbined state or local use tax is

such that the combined rate in any jurisdiction where either (i)

local sales or use tax or (ii) both the state and local sales and use

tax is imposed is equal to the rate in any jurisdiction where only

the state sales or use tax is imposed, (B) the base of such tax is

tuniform in all geographic areas of such state, (C) such tax is

collected and administered by the state, and (D) a person not

retired to collect a state sales or use tax but for the provisions

;of .section 103 of this act is not required to geographically account

for such collections.

(f) Local Sales or Use Tax. (1) The term "local sales or use

tax" %hall sean a sales and use tax irosed in a local jurisdiction

of a state which is uniform as to rate and base with respect to

identical transactions with a destination in that local jurisdiction.

-11-

j

Comrents

Whx!re local jurisdictions nay impose a local tax

preapting the whole or a portion of a state sales tax, such tax w111

be considered a state sales tax provided there is a uniform base,

central administration and no requirement of geographic

accountability.
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(2) A local sales or use tax includes but is not limited to

(A) a sales or use tax imposed in a local jurisdiction of a state by

ty'e state on behalf of such jurisdiction and (B) sales or use taxes

imposed by a local jurisdiction pursuant to the authority either or

both of state and local laws.

(g) Destination of the Sale in a State or Local Jurisdiction.

lie term "destination of the sale in a state or local jurisdiction

thereof" shall mean sales of tangible personal property or ser1ces

which the seller delivers or causes to be delivered to the purchaser

or its agent or designee in that state or local jurisdiction whether

such delivery be made by means of the United States Postal Service,

omamn or cotract carrier, or otherwise, regardless of (1) whether

the urdiaser is separately charged the costs of such delivery by the

sclle:r and (2) the F.O.B. point or other conditions of the sale.

(h) Engages in regular or systematic solicitation and e.xploi-

taticon of a cosuer market in a state. The term "engages in regular

or svsteatic solicitation and exploitation of 9 consumer market in a

state" shall mean and include but not be limited to the regular

nolicitation of business in that state by (1) the distribution of

Taxes imposed with respect tO a geogrphically local juris-

diction are local sales or use taxes "*ther they are irposcd

pursuant to state law, local law, or any coubization of state and

local laws.

.1

The activities described herein are generally designed so that

mail order hoses and border state vendors which entice residents of

a particular state to purchase their goods or services will be

required to collect tax when such purchases are delivered to the

purchaser in that state.
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catAlc Ju.2s, periodicals or other advertising flyers or otier

advertising by means of print, radio or television media or (2)

oLethrwise soliciting sales by mail, telegraphy, telephony, computer

clita base or other camnrication systass whether by cable, tele-

grphic, telephonic, radio, optic or micro wave, electronic or other

means.

SMC. 107 Savings Provisions

(a) 1bothing in this act shall be construed to limit a state's

(or local jurisdiction's) authority to impose a requirement to

collect a sales or use tax upon any person making sales of tangible

personal property or services delivered or used in such state (or

local jurisdiction thereof) who or which may, regardless of the

authority granted such state in section 103 of this act, bo required

to collect a sales or use tax.

(b) Nothing herein shall be construed to prevent or prohibit

any person not otherwise subject to a requirement to collect state

-13-
.i

Ccraients

In acdition, to such vendors, the broad language is designed to

accxunt for new emerging merchondising techniques such as two-soy

cable television, shopping at hcme by oxputer, etc., and includes

vendors utilizing such new concepts within Ohe class of persons who

will be required to collect tax.

The bill extends present jurisdiction of the states to require

collection of the tax. It does not limit the state's jurisdiction

over these personswho, absent the expanded authority provided in the

proposed legislation, are subject to the state's authority.

Cross-reference

Bill S 107(b) - persons may voluntarily subject thonselves to a

state's jurisdiction.

Bill 5 107tc) - states may apply the less strict requirea-nts of

the proposed legislation to person over whom they otherwise have

jurisdiction regardless of the authorization provided in the Act.

Persons may, regardless of the authorizations and limitations

applicable to their activities provided in the proposed legislation,
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rales: or use tax or local sales or use tax from voluntarily

registering with or otherwise voluntarily subjecting itself to any or

all ef a state's state and local sales or use tax requirements.

(c) Nothing herein shall be construed to prevent or prohibit

any state fra authorizing or imposing upon any person who tay,

regardless of the authority granted such state in section 103 of this

act, be required to collect a sales or use tax, such less burdensome

collection and other requirements as are authorized in this act.

(d) Nothing in this act shall relieve a seller from the

cblic-ation to remit to any state any sales or use taxes actually

collected by such seller.

(e) A state ay require the collection of the state portion of

any ,.nbined state and local sales or use tax even through that state

is prevented fran requiring the collection of local sales or use

taxet by reason of the provisions of section 103(b) (2) if the rate

and Vase of such state tax is uniform in all geographic areas of the

s-att! u-sd the rate of such tax is not in excess of the lost rate

ippl. :abls to the sam transaction in any geographic area of the

state!.

-14-

voluntarily subject tkxsreelves to full state jurisdiction and

xzrpliano2 reruiereents thereby entailed.

State opton to apply the provisions of the proposed legislation

including the limitatior-s provided therein (e.g., return and report

rt-uirrments, geographic allocation, etc.) to persons over wha they

otherwise have jurisdiction regardless of the expanded jurisdiction

-provided in the Act.

Persons who have purportedly or actually collected a sales tax

with respect to any transaction, owe such liability to the state and

way not use the provisions of the Act to unjustly enrich themselves.

he fact that a state is prohibited from requiring collection of

local sales or use tax does not prevent requirement to collect state

sales or use tax. Uniform rate and base of state tax is required.

Crosn-reference-ill S 106(e) - definition of state sales tax.

OA'
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(f) A state may require the collection of local sales or use

t.x pursuant to the provisions of section 103 of this act even though

Uat state (1) ijnposes no state sales or use tax or (2) is prevented

frum reuiring the collection of state sales and use taxes pursuant

to the provisions of section 103 of this act if such person could but

for the provisions of (1) or (2) above have been required to collect

a statc sales or use tax.

(g) A state may require the collection of state sales or use

tax and local sales or use tax pursuant to the provisions of section

103 of this act even though the base of the state tax and the local

tax or taxes are not uniform if the state tax meets the requirements

of section 103(a) of this act and the local tax or taxes ,net the

rcquircant of section 103(b) of this act and such state and local

sales and use taxes are substantially similar.

(h) A state shall not be otherwise prohibited fran requiring

the collection of local sales or use taxes even though such taxes

fail to satisfy the requirements of section 103(b) (2) (A) if the tax

to be required to be collected by the state is:

-15-

.1

Casrents

If a state has no state sales or use tax or is prohibited fran

requiring collection of state sales or use tax (e.g., rate or base is

not uniform), it may still require collection of local sales or use

tax if such local taxes required to be collected otherwise suet

prerequisites of tHe proposed legislation.

It is not necessary that a state tax and a local tax are uniform

as to base. A state may require collection of both if state base is

uniform throughout the state and local base is uniform throughout

state.

If local sales or use taxes are not uniform as to rate, a state

may still require local taxes to be collected provided that (a) a

unifom base exists, (b) the rate of tax required to be collected is

not greater than the lowest rate imposed for any jurisdiction in the
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(1) uniform as to base in all geographic aeas of the state,

(2) the rate of such tax applicable for all geographic, areas of

the state is rot in excess of the lowest rate of tax applicable in

any geographic area of the state, and

(3) no seller required to collect tax pursuant to the provision

of this act is required to collect tax upon any transaction upon

which a seller, otherwise required to collect sales or use tax

irrespective of the provisions of this act, would not be required to

collect local sales or use tax.

i) Nothing in this act shall prohibit a state or local

]uri!-diction thereof frcm imposing and collecting a use tax fran a

purdaser or user with respect to the use in that state of tangible

.perstwal property or services:

(1) acquired from a person who is not required to collect such

a tac with respect to such sale, or

(2) aoguired outside that state or local jurisdiction and

brokvjht into that state or local jurisdiction by such purchaser or

user.

-16-
Comments

state and (c) as constitutionally requiird, no person is required to

collect tax upon a transactfn if a vendor fully subject to the

state's jurisdiction would n6t be required to collect such tax upon

such transaction.

.1

States way still collect use taxes f ram their residents

concerrng out-of-state purchases or sales where the vendors are not

subject to the requirement to collect tax.
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(j) buthing in this act shall prohibit a state or locA

ju i diction from collecting a state or local sales or use tax frun a

person who purchases tangible personal property or services if for

any reason the seller has not collected the total amount of state or

local sales or use tax from such purchaser, whether or not such total

xAmt was required to be collected. The- provisions of this sub-

division shall not apply if the seller has collected the total amount

of tax iposed by a state or local jurisdiction thereof frcn the

purchaser but has failed to remit such tax to tl state.

SiC. 108 Transitional Provisions

(a) The business activities, taxable sales, and gross sales

of any person in respect of any state for tl four consecutive

calendar quarters ending the thirtieth day of SeptaAter of the

calendar year immediately preceding the calendar year in which this

act shall take effect shall be controlling in deteonmiing the

S4pplicability of this act and its provisions to such person for such

state for the year in which this act shall take effect. Any person

to wftm the provisions of this act are determined to be applicable

pursuant to this subdivision shall be required to carence-keeping

records as required by section 105(d) on the effective date of this

ac--.

-17-
Cqnets

Custcrers are not released fran their liability to pay tax armJ

tbe stats my collect such tax from custcrers. where proper tax wns

nut collected, or was not or could not be required to be collected, a

rtate is not prevented fran collecting the: taces properly due from

LI-c custarer.

A vendor's activities for the previous calendar year will

detc-mne applicability of the proposed law for the calendar ycar for

urhich it shall be effective.
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(b) (1) Any person, not otherwise subject to a requirement to

collect state and/or local sales or use tax or to file returns

pursuant to section 104 of this act but for the provisions of section

103 of this act, first comencing to solicit or make sales with a

destination in a state after the date upon whio this act shall take

effect shall not becare subject to the provisions of this act, other

than the record-keeping requirements prescribed by section 105(d),

until the next succeeding calendar year, provided, however, that the

provisions of section 104 of this act shall be deemed controlling in

determining the scope of the applicability of this act to such person

for -uch succeeding calendar year.

(2) A person shall not be considered "a person first carmencing

to solicit or make sales with a destination in a state" if that

person is a ucWessor in interest to another person (A) by way of

inco-poration, merger, consolidation or divesture, or (B) as a

1xxrchaser in bulk, not in the ordinary course of business, of the

busir.css assets of such other person, or (C) as a subsidiary or

cantolled corporation or entity carrying on the business of its

paereut or controlling entity in which instance such sucessor in

inte est shall be deered to be subject to such provision of this act

as apply or w=ld apply to its predecessor.

-18-

New businesses or businesses first coerencing to make sales in

any state are not subject to the Act in heir first year of activity.

11o.wver, activities in such year will determine applicability of the

Act for succeeding years.

Cross-refereu-e-Bill S 108 (b) - provides a successor in interest

rule to prevent abuses of the limitations provided in this bill.

Prevents persons fram perpetually avoiding provisions of this

act by annually changing ownership, business format, etc. Successor

business will inherit the responsibilities and applicability of th'ir

prcdc'essor.
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110 WEST C STREET. SUITE 1709 IOO F4 STREET

SAN OIEGO CA 92101 SACRAMENTO. CA 95814

16191 237-7844 19161 445-5713

ERNEST J. DRONENBURG, JR.
CHAIRMAN. STATE BOARD OF EQUALIZATION

MEMBER. FRANCHISE TAX BOARD

November 13, 1985

Ms. Betty Scott Boom
U. S. Senate Finance Committee
Room SD 219
Washington, D.C. 20013

Dear Ms. Boom:

Re: Senate Hearings on S1510, November 15, 1985

I will be unable to attend the hearings on Friday
because of pressing business in my state. However, I would
appreciate it if you would incorporate into the records
of the hearing remarks I made to the Advisory Committee
on Intergovernmental Relations.

Most cordially,

Ernes Dronenbur J

Chairman K(CJ

EJD/ldb

Enclosures

cc: Leon Rothenberg
David Vienna

p
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Statement of Ernest J. Dronenburg, Jr., Chairman,
California State Board of Equalization to the Advisory
Commission on Intergovernmental Relations, March 8, 1985,
Concerning Potential Federal Legislation Overturning the
National Bellas Hess Decision.

Due Process Problems in Overturning
National Bellas Hess b Federal Legislation

On May 8, 1967 in National Bellas Hess Inc. v.
Department of Illino4s, 18 L..2-d 505, th-eUnited States
Supreme Court decided that, since Bellas Hess,-a national
mail order house, did no more than communicate with
,ustomers in Illinois by mail or common carrier as part of
general interstate business, the requirement that Bellas
ess collect and pay the Illinois use tax violated the due

process and commerce clauses of the United States
.onstitution. The tests for determining whether a state
tax violates such clauses are similar. As to the
interstate commerce clause:

"State taxation falling on interstate
commerce.*.can only be justified as designed
to make such commerce bear a fair share of
the cost of the local government whose
protection it enjoys." (Freeman v. Hewit,
91 L.Ed. 249.)

,s to the due process clause, the

"simple but controlling question is whether
the state has given anything for which it
can ask return." (Wisconsin v. J. C. Penney,
85 L.Cd. 267.)

In 1967, when Bellas Hess was decided, interstate
mail order sales were estimated on a national basis to be
2.9 billion dollars. Since 1967, mail order sales have
town phenomenally. The magazine Direct Marketing recently

published a survey showing that, for 1982, mail order sales
of consumer and business products and services totalled
approximately 66 billion dollars. In California alone,
after making allowance for sales on which tax is already
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collected by the seller or the purchaser is a business
which reports tax directly, our Research and Statistics
section estimates our yearly untaxed mail order sales to be
1.9 billion with a tax loss of 120 million.

Given such explosive growth of mail order sales
the tax loss resulting from Bellas Hess is never far from
the minds of state tax adminI-strators, and federal
legislation is seen as the most direct means of reversing
Bellas Hess. The usual suggestion is for a federal statute
imposing a collection duty on all interstate retailers
regardless of nexus or method of ordering and shipping.
Hopes for such an all-encompassing collection duty are
encouraged by Justice Stewart's invitation to legislation
at the end of the majority opinion in Bellas Hess, supra,
at page 510:

"Under the constitution, this is a domain
where Congress alone has the power of
regulation and control."

Yet hopes for a federal statute allowing an all-
encompassing collection duty often overlook Congress'
limited power under the due process clause. When then
Senator Mondale introduced S2811 (1973), which was the
first federal bill proposing to overrule Bellas Hess, the
then Chief Counsel of the California State Board of
Equalization, Charles H. Otterman, in an April 4, 1975
letter to the United States Senate Committee on Finance,
raised the due process clause problem as follows:

"We still think that the attempt by Section
101(a) to give states the power to subject
'no-nexus sellers' to the responsibility for
state tax collection is open to a question
of constitutionality under the decisions of
the U.S. Supreme Court dealing with due
process. Congress clearly may lift barriers
to state taxation under the commerce clause,
but no case law to date sanctions the
legality of legislating due process beyond
the limits allowed by the U.S. Supreme
Court. This aspect of the bill has received
some attention, but since it goes to the
very heart of the plan to trade more limited
jurisdiction to tax in one area for increased
jurisdiction to tax in another area, I think
it should be subjected to very thorough
legal analysis."
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It may still be stated in 1985 that "...no case
law to date sanctions the legality of legislating due
process beyond the limits allowed by the U.S. Supreme
Court". The fate that could await a "no nexus" federal
statute, when it faces the inevitable test before the U.S.
Supreme Court, may best be seen by the evolution of the
state's power to tax interstate insurance contracts.

Originally, during the 75-year period preceding
1944, the U.S. Supreme Court held that the individual
States had the power to regulate and tax out-of-state
insurance companies even though all aspects of the
insurance contracts were conducted across state lines. In
1944, the U.S. Supreme Court startled State tax administra-
tors by deciding in United States v. Southeastern
Underwriters, 88 L.ET-a.1440, that the modern business of
insurance was interstate commerce and, therefore, could not
be regulated or taxed by the States. At the request of the
States, the Congress immediately reacted to this restric-
tion on State jurisdiction by passing the McCarren Act, 15
USCA 1011, providing that the regulation and taxation of
insurance should be subject to the laws of the States.
This, on its face, appears to be the type of carte blanche
grant of taxation power to the States that we would like to
have over interstate mail order retailers. Unfortunately,
the story does not end there.

Seventeen years after this grant of power to the
States in the McCarren Act, the State oftTexas attempted to
tax the premiums paid under an insurance policy covering a
risk within Texas issued by Lloyds ol London, which carried
on no intrastate business within Texas. In State Board of
Insurance v. Todd Shipyard Corporation (1962), ---- T..2--
620, hUS.-Supreme Court held that the tax was invalid
because violating the due process clause of the 14th
Amendment and that the tax was not saved by the McCarren
Act providing that the insurance business would be subject
to State laws relating to regulation and taxation. Mr.
Justice Douglas stated, at page 624:

0The power of Congress to grant protection
to interstate commerce against state
regulation or taxation (citations omitted)
is so complete that its idea of policy
should prevail."

"Congress, of course, does not have the
final say as to what constitutes due process
under the 14th Amendment."
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Coming forward to California in 1983, in Illinois
Commercial Men's Association v. State Board of
EqaIl-zatn, 34 Cal. 3d 83 80 L. Ed2d 452 (1984), the
California Supreme Court decided that California could tax -
out-of-state insurance companies soliciting business in
California by mail from outside California but utilizing
independent contractors in California to administer claims.
Ironically, the Bellas Hess case is prominent in the
court's analysis. We- ave then, in 1983, our own Supreme
Court applying the Bellas Hess standards to decide if we
can tax an insurance business even though that insurance
business is already admittedly subject to the 1945 federal
statutory provision of the McCarren Act that the insurance
business is subject to the taxation laws of the States.
From this it-is clear that a federal statute will not avoid
Bellas Hess's Due Process standards for state taxation.
And it shoul be noted here that the Bellas Hess opinion,
at page 508, states that the same principies-ave been held
applicable in determining the power of a state to impose
the burden of collecting a use tax or to impose a direct
tax (insurance tax) on a retailer.

Even if the federal Congress enacted a statute
saying that all interstate mail order retailers must
collect our use tax, the U.S. Supreme Court has "the final
say" as to whether such statute violates due process. If a
federal statute imposing a broader use tax collection duty
is to pass due process muster in the U.S. Supreme Court,
rather than relying only on the dollar volume increase in
mail order sales, the statute must be predicated on a
greater "presence" by the mail order retailers in the
taxing states.

We believe that where there is a regular or
systematic solicitation and exploitation of the consumer
market in the receiving state, the substantive due process
requirement will be met.

A number of factors may be important in
determining whether there is systematic exploitation in the
receiving state. The factors which may be important
include:

1. Locally placed or circulated advertising;

2. Use of locally generated demographic
information.

3. Substantial recurring mail solicitation
(e.g., mailed to more than 1,000 residences,
more than one mailing);
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4. Use of in-state credit (bank credit card) or
collection facilities;

5. Use of local transportation facilities;

6. Use of local communication facilities;

7. Authorization of local installation,
servicing or repair facilities;

8. Maintenance of an in-state retail establish-
ment by a related legal entity engaged in the
same or a similar line of business.

In summary, with the development of a national
marketplace, it is our conclusion that due process
objections can be overcome in those cases where the mail
order retailer actively and aggressively exploits that
segment of the marketplace located in any one individual
state.
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Business Cost of Compliance with
--Proposed Federal Legislation

Opponents of efforts to extend state jurisdiction
to tax out-of-state mail order houses often cite the high
costs of compliance as a reason for their opposition.
While this may once have been a concern for small
operations which manually processed orders, it can no
longer be considered a major consideration in the debate
over whether such businesses should be compelled to collect
and remit tax.

First, most proposals for federal legislation as
well as the ACIR study contain a threshold point in terms
of sales and taxable gross receipts which companies would
have to exceed before they became subject to state
jurisdiction. This would effectively eliminate the small
to middle-sized retailer who does not have sophisticated
billing and accounting systems and who might have
difficulty gathering the information to collect the proper
amount of tax in each state. /

The larger mail order firms have larger and more
sophisticated computer systems, and the collection of use
taxes would not be a great deal more'burdensome than the
taxes they are already collecting in their home state.

Next, it is claimed that new retailers will be
uncertain whether or not they must collect tax, increasing
costs for retailers who do collect the tax and later find
out that they do not meet the threshold.

The legislation proposed by the National
Association of Tax Administrators, however, would allow new
businesses to use the first year of operation to determine
if their total sales and taxable gross receipts are
sufficient enough to subject them to another state's sales
and use tax collection requirements.

If the new entity, however, is the result of a
merger of two or more retailers, that entity must collect
the use tax if any one of the merging retailers was
required to collect the use tax prior to the merger. Use
of these guidelines eliminates the uncertainty of new
retailers as to whether they meet the threshold point.

Nor can the claim that requiring vendors to file
information returns if they do not meet the threshold
substantially increases compliance costs survive much
scrutiny. While it might be difficult for very small firms
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to account for taxes due to different states because of
different tax rates, it should not be difficult to account
for sales and the state they are destined for.

Legislation proposed by the NATA would also
minimize the burden of complying with differing state
requirements for filing returns, credits and refunds and of
applying different rates of tax by requiring:

Standard provisions for filing returns in all
states;

Quarterly returns, instead of monthly returns,
due twenty days after the end of the quarter;

A single combined return for state and local
taxes collected for each state with no
geographical breakdown except for local areas
above a certain population;

Standard provisions for obtaining credits or
refunds from the taxing states;

State sales and use tax be uniform in rate and
base throughout the state before a retailer is
required to collect the tax;

Local taxes also be uniform in rate and base
statewide, except for certain large political
subdivisions for which additional taxes might be
imposed; and

Geographic allocation of local taxes only on
sales delivered into certain large, political
subdivisions with populations in excess of a
certain amount.

In conclusion, it should be kept in mind that all
large mail order houses and most small mail order houses
utilize sophisticated, computerized techniques in develop-
ing their mailing lists, controlling their inventories and
ensuring that their customers receive the products they
have ordered. With a minimum amount of effort, those
sophisticated, computerized techniques could be modified to
substantially reduce the difficulty of collecting and
reporting sales and use taxes. I
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Estimate of Revenue impact on California

The research department of the California State
Board of Equalization has estimated that up to $120 million
in use tax revenues in.1984 were not collected as a result
of the Bellas Hess decision.

Direct Marketing magazine estimated $90.285
billion in mail order sales and contributions nationally
during 1982. Their breakdown is shown below along with the
amounts that at least on the surface would represent
potential additions to the tax base:

Potential
Total Additions
Sales To Tax Base

.[Millionsl (Millions)

Consumer Products
General Merchandising

Big 5 Catalog Retailers $ 4,425 $ 490
Department/Specialty Stores 2,250 225
Catalog Showrooms 695 69
Oil Company Syndication 540 -
Airline Syndication 20

Specialty
Animal Care $ 40 $ 40
Apparel 1,390 1,390
Audio-Video 165 165
Automotive/Aviation 240 -240
Books 1,845 1,845
Collectibles 1,035 1,035
Consumer Electronics/Science 350 350
Cosmetics/Toiletries 185 185
Crafts 385 385
Food 555 -
Gardening 580 580
Gifts 860 860
Hardware/Tols 235 235
Health Products 490 490
Home. Construction 75 75
Housewares 340 340
Jewelry 265 265
Magazines 3,435 -
Multi-Products 1,460 1,460
Newspapers 5,250 -
Photographic Products 285 285
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Records 430 430
Sporting Goods 815 815
Stationery 145 145
Tobacco 25 25
Toys/Games/Children's Products 100 100
Computer Software 200 200

Consumer Services
Astrology/Occult $ 15
Auto Clubs 1,050
Cultural Events 400
Educational 180 -
Financial 125
Insurance 5,500
Sports Events 400
Home Study 250
Cable TV 4,400 -

fT,32

ltal Consumer Products & Services $41,390 $12,724
Business Products & Services $24,735 -
Charitable Contributions $24,160 -
GRAND TOTAL $90,285 $12,724

It was assumed that 12 percent of the total
potential additions to the tax base are purchases by
Californians, potentially increasing the California tax
base by $1.9 billion. At an average state tax rate of 6.26
percent, an additional $120 million in use tax would have
been collected in 1984.

The mail order sector has grown rapidly since
1982. A conservative figure of 10 to 15 percent annual
growth was used to arrive at the 1984 estimated revenue
loss of $120 million.

For most of the categories, it was assumed that
either all or nothing would be added to the tax base. This
is admittedly a rather simplistic approach that is not
totally correct as illustrated by the following:

1. We already collect tax on some of the sales
included in the potential increase, since some concerns are
either headquartered in California or are doing business
there. American Express, Eddie Bauer, and REI are among
the more familiar names.

2. No potential pickup was assumed from business
products and services on the grounds that most sales would



160

be to businesses having a sales tax permit. Therefore,
California already receives a bulk of the applicable use
tax. There are some businesses which are not permitized,
and also some firms with permits which do not remit all
required tax to the State Board of Equalization.

3. Some firms which appear to be doing business
in California are set up as separate entities from the mail
order business, and therefore allow the mail order business
to escape tax. It may not be completely true, for example,
that California collects all potential tax on oil company
syndications.

4. Some categories are not as clean as might
appear at first. For example, a fruit-of-the-month firm
shipping from Oregon, does artificial flowers, too.
Moreover, one of the largest "mail order firms" is the U.S.
Government which completed $84 million in nationwide sales
of collectibles, educational services, drugs and vitamins.

It was assumed that 12 percent of the total
potential additions to the tax base are purchases by
Californians, potentially increasing the California tax
base by $1.527 billion. At an average state tax rate of
6.26 percent, an additional $96 million in use tax would
have been collected in 1982.

The mail order sector has grown rapidly since
1982. A conservative figure of 10 to 15 percent annual
growth was used to arrive at the 1984 estimated revenue
loss of $120 million.
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H. . "'SONNY' MERIDETH, JR. COMMITTEE ASSIGNMENTS:

District S2 Ways and means chairmann

Washmrilon Counts Apportionment an Flection

Pot Office 50, 1018 Cnstitution
Ja(kson mns,pp.&I 3921S 1018 l,ur'nce

Telephone (0) 3 34 m ikudiciar A
Rules

MIFississippi
Jon Legisatee C m ite

.1j1rkeitol

November 15, 1985

Senator Robert Packwood, Chairman
Senate Committee on Finance
Room 219 Dirksen Senate Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

We appreciate the opportunity to contribute the following remarks
regarding Senate Bill 1510 which is currently under consideration by your
committee. Senate Bill 1510 would correct a significant disparity in
the application of state and local sales taxes which currently exists
and would eliminate a source of unfairness in state and local sales tax
levies.

Mississippi, like most other states and in particular like most
poor states, depends heavily upon the general sales tax as a source of
state revenues. In fact, almost 50 percent of the revenues which go to
support primary, secondary and higher education, health, welfare, corrections
and the operation of government come from our general sales tax. Currently,
about $440 Million of general sales tax collections in Mississippi come
from items which could easily be sold through interstate sales--sales
which would escape taxation. If we accept the National Association of
Tax Administrators' estimate that we could approach a point where 25 percent
of all retail sales take place through some sort of interstate transactions,
the State of Mississippi faces a potential loss of $176 Million per year
in general fund revenues. This would represent a loss of 10 percent of
the total tax revenues from all sources going to our general fund.

Because of a shortfall in tax collections for the first quarter
of the current fiscal year, Mississippi has already had to implement a
$47 Million cut in general fund expenditures. Preliminary estimates indicate
that revenues will fall short of projected expenditures by more than $100
Million in PY 1987 unless additional cuts are made in the operation of
State Government. Additionally, we estimate that we stand to lose approximately
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Senator Robert Packwood
November 15, 1985
Page 2

$50 Million in FY '87 and $100 Million in FY '88 from anticipated federal
budget cuts. Certainly you can understand why the potential loss of an
additional $176 Million in tax revenues is extremely discouraging to us.

Finally, we understand that one item under consideration is to
insert some kind of floor in Senate Bill 1510 which would either exempt
firms with total sales below a certain amount or exempt sales to a certain
state if they fell below some amount. While we understand that a floor
for totat sales might significantly simplify the administration of the
law and might be efficient in terms of the relative costs of collection,
we would discourage any floor based upon sales to a particular state because
this would allow transactions in larger, wealthier states to be taxable
while the sales to individuals in smaller or poorer states would escape
taxation; and ultimately those states in the greatest need of the revenue
would be the ones that were deprived of the additional income.

We have attached for your further consideration a copy of House
Resolution No. 29 which was adopted during the 1985 Session of the Missis-
sippi Legislature which further demonstrates the strong support for legisla-
tion such as Senate Bill 1510.

Very truly yours,

H. rride ,Jh ir-man
Ways and Means Committee

CRobert Montgm'ry,4hairmZd
Finance Committee

p1'

Enclosure
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P.ISSISSIPPI LEGISLATUR! REGULAR SEiSION 1925

By: Representative Herideth To: Rules

HOUSE RZSOLUTION N3.

1. A RESOLUTION MZPORIALIZING THE CONGRESS OF THE UNITED STATES
2. TO ENACT LEGISLAIION ALLOdING TAXING STATS ro COLLECT SALES OR USE
'. TAEIS FRCM INIERSTAT! SELLERS WEO SOLICIT BUSINESS :4 THE TAXIN
4. STATT.

5. iEhEAS, the State of Mississippi imposes a retail sales tax

e. on saies of tangible personal proper,:' taelng place In lississlpDi

7. anI imposes a use tax on all purchases cf tangible personal

2. property acquired from outside Mississippi with first use of such

9. property taking place in Mississippi; and

10. sEEREAS, the states have been seriously handi:apped in their

11. ability to collect legally-due use taxes on interstate sales

12. because of the 1967 U.S. Supreme Court decision in the case of

13. National Belles 3ess v. Department of Revenue of the State of

14. Illinois, 386 U.S. 7!3; and

15. -EEREAS. the Naticnal Belles Ress decision der.es states tae

e. ledal authority to require the collection of use taxes

17. out-of-state mail-order businesses whicn have no physical presence

1B. In the taxino state tut which may advertise extensively there; and

wH.RIAS, the National Bellas Ress decision has resulted in a

Zs. loss of hundreds of "illions of dollars in use tax revenue to the

21. states and has placed local businesses and cut-of-stete retailers

2 . with a pna'sical presence in taninv states at a sericus competitive

2Z. disadvantage; ana

24. 4KEEREAS, the problems of state revenue loss an. the

Z5. competitive disadvantage nof local business have been intensified 1:

2C. recent years because of the great growth in mall-order sales

NC..5ii47 -

'A ! 1
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:7. thrcugo television, radio and credit card advertising ant it is

2S. estimated that b;° the year 200C one in every four consumer dcliars

7* will be spent cn 'eIa-crder sales; and

'I 4HhiPLAS, tbese robberss can be resolved on!. b. the correction

Zi. cf the National ellas Hess decision:

NOW, TIRIFORFE, BZ IT RESOLTED I! TH7 EOUSE OF RZPRES!TAIIVES

31 IH STATE OF rISSISSIPPI, That oe do hereby memo-ialize congresss

4 to introduce, consider and enact legislation which would prevent

15. this huge state revenue loss and remove the competitive advantage

2j:. new en.cyed by cut-cf-state business and that it do so b:-

:7. autnorizlne the states tn require the ccllectin of sales and use

-E. taxes by interstate sellers who solicit business in a taxing state

19. through catalogs, advertising materials, radio, television and the

40. ;ress.

41. PE IT FURIEZI RISOLVE., That a coty of this resolution )e sent

41. to the President of the United States and the nenbers of the

4Z. Mississippi Congressional Delegation.

0

H. R. 'O
ACZ.e5H1472
?AGI 2 -

bw
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including both Federal and State needs, have been limited to $27

million. Evaluations of the TJTC program required by law have

not been submitted to Congress and are now 2 years late.

Need for Multi-Year Extension

The targeted jobs tax credit was enacted to provide an

incentive to employers to hire from groups experiencing high

unemployment rates or special barriers to employment. The

program is working as Congress intended, and has proven its

ability to create jobs for members of targeted groups. However,

less than 10 percent of target populations have been assisted by

TJTC; and only about 500,000 firms, or 15 percent of firms who

pay taxes, participate. This is due primarily to the short

program duration, which has been insufficient to overcome

employer reluctance to incur the costs involved in changing their

hiring methods to participate in TJTC. Another consequence of

the short program duration has been insufficient emphasis on job

development with employers to generate more jobs suitable for

eligible workers, and insufficient vouchering of eligibles to

fill those jobs.

Tax Simplification

In shaping public policy, Congress must reconcile

conflicting objectives. To allow a single objective, such as tax

simplification, to predominate is unwise. If TJTC is dropped to

simplify the tax code, as Treasury recommends, the most

cost-effective means this nation has evolved for dealing with
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structural unemployment will be discarded and less efficient

means will be utilized. Treasury's proposal is inconsistent in

recommending tax credits for enterprise zones, including a tax

credit for hiring disadvantaged workers, while TJTC is in place

and doing the job. It makes no sense to eliminate a program

that's working and start up an entirely new program for

enterprise zones.

Cost-Effectiveness of TJTC

TJTC is the most cost-effective of Federal job program.

This is demonstrated by the fact that 563,000 disadvantaged

workers were employed in FY 1984 at a cost (revenue loss) to the

Treasury of $550 million. Adding $27 million, which it; the cost

to administer the program, yields $577 million total cost. This

works out to $1,025 per placement, a real bargain when compared

to JTPA ($4,300), CETA ($5,400), or Job Corps ($5,500). A

comparison of the average costs of principal Federal jobs

programs is provided at Table 1.

A question sometimes raised ist how many persons who

obtained jobs under TJTC would have gotten jobs without the tax

credit? We believe the number would be small, because of surveys

which show strong employer feeling that TJTC eligibles do not

make good workers. The results of one such survey, from a study

by the National Center for Research in Vocational Education, are

presented in Table 8. The Congressional Budget Office, in a

study prepared for this Subcommittee last year, used the

assumption that two-thirds of all TJTC hires would have obtained
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jobs without the tax credit. we believe this figure is highly

over-stated, and we are looking into the research on this topic

to see if we can bracket the actual figure. Assuming CBO is

correct, the cost per placement under TJTC would be three times

greater than our $1,025 estimate, or $3,075. Even this amount is

significantly less costly than any other Federal employment

program.

Treasury's cost estimates presented to this Subcommittee

last year were grossly inflated, a fact which the Coalition

pointed out at the time. This is evident from comparison of

revenue loss estimates in the FY 1985 and FY 1986 budgets shown

in Table 2. Treasury's estimate of the cost for a one, three,

and five-year extension, made last year, were also overstated.

It told this Subcommittee that the total revenue loss for a

one-year extension wo'ld be $1.2 billion, for a three-year

extension would be $4.4 billion, and for a five-year extension

$8.8 billion. Our own calculations, based on Joint Tax Committee

data show the total revenue loss to be $650 million for a

one-year extension; $2.2 billion for a three-year extension, and

$4.5 billion for a five-year extension. (Table 3).

Treasury's cost estimates do not include the return to

government from reduced transfer payments and increased taxes

paid by participants. The State of Maryland Department of

Employment and Training made a study (published in last year's

hearings and updated to 1984) to estimate this offset, which was

found to average $388. Subtracting this from $1,025 yields a net
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cost of $637 per participant.

For FY 1985, the budget (Special Analysis G) estimates the

cost of TJTC to be $415 million, to which must be added 27

million in administrative costs. Even with some slackening in

the program's growth, over 600,000 eligible persons will obtain

jobs under TJTC in FY 1985.

We estimate that if TJTC were extended for one year, the

number of program participants would increase from 600,000 to

720,000, at an additional cost of approximately $120 million.

Assuming the same rise of 120 million and 120,000 new

participants per year in 1987 and 1988, a three-year extension

would cost $360 million and a five-year extension $600 million

over the FY 1985 baseline. By the end of FY 1989, over one

million participants a year would be assisted. This is shown in

Table 3.

Under a Freedom of Information Act request, the TJTC

Coalition obtained Treasury's cost model for estimating the TJTC

revenue loss. The Coalition intends to work with Treasury to

assist in its efforts to refine and improve the accuracy of its

TJTC cost estimates. One important aspect are taxes received

from new jobs created by TJTC. This is discussed in the

Appendix.

TJTC's Impact on Eligible G;oups

Only fragmentary data is available on TJTC'a impact on

eligible groups. However, the Department of Labor has launched a
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contract study on this subject, which will be completed next

year.

Last year, the Congressional Budget Office told this

p Subcommittee: 'Since the Department of Labor is currently

planning a study of the tax credit prog am, reauthorization for 2

or 3 years could provide the opportunity to evaluate the

program's effectiveness, giving Congress a better basis on which

to assess whether it wants to continue assisting disadvantaged

workers in this way. Eliminating the credit without careful

evaluation may be premature and perhaps counterproductive." We

believe this assessment is still- valid today, -and argues for

extending TJTC until Congress can adequately review the DOL

evaluation to be completed in March 1986.

A study by the Maryland Department of Employment and

Training followed a sample of TJTC participants, and a comparable

control group of persons who were TJTC-eligible but did not

participate, for a period of a-year before and a year after they

were placed in a job or their eligibility was determined. There

were 396 TJTC participants, and a little over 300 in the control

group. The study measured the number =f individuals within each

group who achieved specified income levels, comparing the record

for the year to the record for the year after. A significantly

higher number of TJTC participants (32 percent of TJTC

participants compared to 10 percent of the control group)

achieved an income level of $6,000 per year or Wore. The average

earnings of TJTC participants in the year following employment
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was $3,932 compared to $3,044 for the control group. The net
/ /

earnings increase per TJTC participant was $888.

The results of the Maryland study lend strong support to the

conclusion that TJTC improves the earnings of participants

relative to other low-income eligibles. The reasons for this

result are still unclear, but it could be due to the fact that

most TJTC certifications are in larger firms that may provide

more stable employment opportunities.

Substantial gains were achieved, in both vouchers and

certifications, for almost all target groups in PY 1984. Overall

certifications rose 30.6 percent. Youth certifications rose 45

percent, veterans 20 percent, handicapped 51 percent, general

assistance 66 percent, and AFDC 67 percent. The only declines

recorded were among cooperative education students (-19 percent)

and the summer youth program (-10 percent). Table 4 summarizes

this data.

Geographically, New York, Connecticut, Pennsylvania,

Indiana, Michigan, Minnesota, Ohio, Wisconsin, and Texas all

recorded increases significantly larger than the national

average. Only New Jersey posted a decline in certifications.

Despite the 30 percent increase In certifications, the

number of vouchers issued increased only 4 percent in 1984.

Since the number of vouchers is driven by the -number of firms

requesting TJTC eligibles, the static vouchering reflects the

lack of growth in the number of firms participating in
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TJTC. This, we said earlier, is directly related to the lack of

a multi-year authorization.

The ratio of those vouchered who were certified and obtained

jobs increased from 3 out of 10 in FY 1983 to 4 out of 10 in

FY-1984. As Table 7 shows, the ratios improved for all target

groups. For youth, half the number vouchered are. now obtaining

jobs.

According to a study by the Congressional Budget Office, the

take-up rate for disadvantaged youth under TJTC -- the percentage

of eligible new hires who utilize the tax credit -- rose from 3.5

percent in 1982 to 6.8 percent in 1983. Based on 328,000 youth

hired in 1984, we have computed the take-up rate to be 8.6

percent.

TJTC appears to be having a significant impact on the

population of AFDC recipients. The actual number of vouchers and

certifications for FY 1984 are respectable - 313,000 vouchers and

85,000 certifications were issued. Of the total AFDC-population

of 3.7 million heads of household, many are unable to hold jobs

without significant support services such as day care, or are not

in the labor force for other reasons. Even so, to have vouchered

6.5 percent of the total population, and found jobs for 85,000

AFDC recipients in a single year, is not an insignificant

achievement.

Using the number unemployed as a proxy for the number of

economically disadvantaged Vietnam-era veterans, we see that



171

76,000 or 12.5 percent were vouchered in 1984. The number

actually placed in jobs utilizing the credit was, however,

significantly lower. SESA's have a staff structure specifically

designed to support veterans employment, including a disabled

veterans outreach program (DVOP) staff member in many Job Service

offices, and a designated local veterans -employment

representative (LVER) in all offices. Since many Job Service

offices are still only vaguely aware of TJTC, indoctrinating the

staff and publicizing the program through veterans organizations

could result in a more significant impact.

The gains in 1984 were obtained, it should be recalled, with

a relatively low level of management emphasis and a low level of

funding for administration. If the Department of Labor would

strongly push TJTC, integrate it with Employment Service and JTPA

programs, and ensure adequate administrative funding, more

significant results could be achieved.

For the individuals who have been impacted, there is little

doubt that the TJTC program is working effectively, and working

as Congress intended. To have placed in productive employment

563,000 hard-to-employ, disadavataged worrkers -- including

328,000 youth, 85,000 AFDC recipients, 38,000 handicapped

persons, 27,000 ex-convicts, and_ 29,000 Vietnam veterans -- is

not an insignificant achievement. This is a national placement

rate of 47,000 per month.
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Economic Recovery

Some say that with economic recovery the credi, may be less

essential. However, there is clear evidenc: that structural

unemployment is not disappearing, that high unemployment rates

persist for large numbers of workers with low education levels,

limited work experience; and other handicaps. Such workers are

not initially productive enough to justify the wages that must be

paid, without the tax credit. They stand last in the hiring

line. Non-disadvantaged workers can compete for jobs in 'an

expanding economy. Without TJTC, inner-city youth, the disabled,

and other disadvantaged workers would be left behind.

TJTC acts to stimulate jobs in the low-skilled segment of

the labor market, where new jobs can be created without a

tightening of demand for labor and consequent wage inflation.

This is why direct employer incentives like TJTC are essential to

achieving full employment without inflation. Economic recovery

will tighten the markets for skilled labor and start wage

inflation long before the disadvantaged are drawn into the labor

force.

Job Creation

It is sometimes said that the targeted jobs tax credit does

not result in any new job creation, that employers simply hire

TJTC eligibles over other qualified workers who are displaced. A

recent study by the National Center for Research in Vocational

Education shows that employers are doing exactly what Congress
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intended, utilizing the tax credit to hire disadvantaged

workers. While there is no definitive study of whether new jobs

are created in firms utilizing TJTC, research conducted by NCRVE

and the Congressional Budget Office strongly suggests a

significant number of new jobs are being generated. CBO's

econometric analysis found 9 new jobs for every 10 TJTC eligibles

hired, and no displacement of other workers, yet CBO declined to

-draw a firm conclusion from its researCh-. -NCRVEZs--an-a-lysis found

a net gain of 6 jobs for every 10 TJTC hires, but likewise

declined to draw any conclusion. In survey responses, 25 percent

of employers said they increased employment when they hired TJTC

eligibles.

Research is continuing in this area, and we expect NCRVE to

estimate the net employment effect of TJTC in conjunction with

the DOL evaluation previously mentioned. We also wish to note

COO's conclusion that even if there were no net increase in

employment, and a non-disadvantaged worker was displaced for each

TJTC eligible hire, the result is still a socially desirable

reduction of the burden of unemployment on the disadvantaged.

The Question of Low Skill and High Turnover

The targeted jobs tax credit has been criticized for

generating, in the words of one report, Mmainly low-pay,

low-status, no-growth, high turnover positions in the secondary

labor market". It is true that the bulk of jobs for which the

credit is claimed are relatively low paying, entry level

positions requiring few skills. It is also true that the target
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populations are economically disadvantaged youth and others with

severe employment barriers who require assistance in getting a

foothold in the labor market. The fact that such persons are

moving into entry-level jobs for the unskilled is an indication

of the success of the program in targeting those most in

need - not an indication of failure. They have the opportunity

to move on to better paying jobs, and many do so. TJTC enables

them to gain a foothold on the economic ladder.

At the same time, it helps satisfy the growing need for

low-skilled labor in the wholesale and retail trades,

construction, manufacturing, and services. By focusing employer

demand on relatively low skilled labor, it does not contribute to

tightening of skilled labor markets and thus adds minimally to

inflation. It would be possible to design a tax incentive that

includes training for more highly skilled and better paid jobs,

but it would be more costly, the jobs would go to those who were

more job-ready and better prepared to absorb training, and the

most severely disadvantaged workers would be left behind.

To refer to dead-end jobs is to imply no benefit to the

worker. But a private sector job as a clerk, salesperson,

laborer, or operative is far preferable to no job at all.

Especially for young people, it is essential they begin as early

as possible to build a job history which is basic to their future

success in the job market. A sporadic work history darkens

future prospects, The tragedy of high black youth unemployment

rates is that this pattern is carried into later life. Only 45
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percent of adult black males participate in the labor force

compared to 85 percent for white males.

The evidence on turnover in TJTC jobs, from a Department of

Labor study, is that the average duration of employment is 7

months. A State of Maryland study found that almost the entire

cohort of TJTC hires turns over by the end of the first

year. Research by NCRVE found that turnover among TJTC eligibles

is no greater than turnover among non-TJTC wbrkers, across a

broad spectrum of firms and industries.

Demographics of the Labor Market

The changing demographics of the labor market and new

insights into the causes of poverty reinforce the need for the

targeted jobs tax credit and point the way to improved

design. Last year the economy created 4 million new jobs, but

the low birth rates of the 'baby bust" generation that began in

1964 means that only about 1.5 million new workers are entering

the labor force each year. However, a large number of workers

permanently displaced by technology and international competition

now stand ahead of the disadvantaged in the hiring line. Left to

their own devices, employers will absorb these workers and others

not now in the labor force before hiring the hard-core

unemployed.

TJTC provides an incentive to these employers to take a

chance on the disadvantaged worker. A new University of Michigan

study shows that of 2 percent of the population that are
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persistently poor, one-third are old or live in families beaded

by the old, 40 percent live in households in which the head of

the family is disabled, and two-thirds live in the South, mostly

in rural areas. We need to deal also with the million young

people who drop out of school each year, and the high incidence

of poverty among households headed by women. Many veterans other

than Vietnam-era veterans are also hit by poverty. These factors

argue for inclusion as new target groups all economically

disadvantaged single heads of households, economically

disadvantaged persons age 65 or older, and all economically

disadvantaged veterans and disabled persons.

Relationship of TJTC and JTPA

Both the targeted jobs tax credit and training programs for

the disadvantaged under Title II of the Job Training Partnership

Act should pull together in a coordinated national strategy for

providing employment and training assistance to those with

special employment needs. The principle is that both sides of a

scissors cut. This will require the Federal government to

elevate considerably the status and visibility of TJTC, including

far more vigorous leadership and administration of the program by

the Department of Labor.. .

Increased emphasis on TJTC is essential because the

resources provided under Title II of JTPA, $1.9 billion in

FY 1986, are adequate to serve only a small part of the eligible

disadvantaged population. This point Is made by a study issued

in January on JTPA's first 9 months of operation. Entitled, An
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Independent Sector Assessment of the Job Training Partnership Act

Phase 2: Initial Implementation, the study was jointly funded by

several foundations and The National Commission for Employment

Policy. A volume on the initial phase of JTPA was issued ]&st

year.

According to this research, the total number of eligibles

for Title 11A (training services for the economically

disadvantaged) is estimated at 25 - 35 million. Yet Title IIA

service levels will only be 800,000 - 900,000 persons per

calendar year.

To illustrate the impact on a single Service Delivery Area,

Chicago's Title IIA eligibles are estimated at 500,000. Yet only

13,000 or less than 3 percent of the eligibles can be served

under current service levels.

We have attached in Table 5, for various Service Delivery

Areas, data from the study on the number of economically

disadvantaged persons by JTPA's definition, which includes all

persons on welfare, receiving food stamps, or with incomes below

the poverty level. We have also attached at Table 6, program

data on the number of persons to be served in various states. A

comparison of the two tables discloses a large gap bwtween JTPA

eligibles and service levels. For example, California will serve

70,000 eligibles in program year 1984 (beginning July 1, 1984),

yet in the San Diego SDA alone there are 354,000 eligibles.
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The major conclusion of the joint foundation/NCEP study is

that JTPA is serving those economically disadvantaged persons who

are most job ready, and not se-rving those "most in need". This

results from the emphasis under JTPA on achieving a high

placement rate, low cost per placement, minimum support services,

and meeting the needs of local labor markets. Since TJTC is

available to all disadvantaged workers, it is today the only

means of providing job assistance to those "most in need".

A question needs to be raised about the effectiveness of the

administration of TJTC's Summer Youth Program, which was added in

1982. Last year, the regular summer youth program of subsidized

employment under JTPA Title IIB was fouled up, according to the

president of the U.S. Conference of Mayors, by a change in the

funds allocation formula which gave more funds to rural areas,

where they were not utilized, while cities' needs went

unmet. This means there should have been greater utilization of

TJTC for summer youth jobs, yet overall placements declined 10

percent. The reasons for this decline are not known.

Improved coordination is required between the Job Training

Partnership Act and the targeted jobs tax credit if TJTC is to

pick up the slack for those disadvantaged workers that JTPA will

not reach. Despite. the demonstrated insufficiency of resources

budgeted for 3TPA Title II, and the obvious opportunity for

achieving significant results through improved coordination (for

example, by using JrTPA resources for -. ob development and

vouchering of TJTC eligibles), tho Joint Foundation-National
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Commission for Employment Policy study does not contain a single

mention of TJTC.

Vouchering authority should be extended to Private Industry

Councils or local government bodies, whichever is designated to

receive and administer JTPA grant funds for the particular

Service Delivery Area. The Joint FoundationNCEP study found that

in three-quarters of the sample sites, the partners selected

local government to be the grant recipient and administrative

agency. State government, community-based organizations and

PlC's assumed those roles in the remainder of the sites. By

extending vouchering authority to appropriate JTPA institutions,

the Federal government can ensure that the entire employment and

training delivery system -- not just the Job Service -- fully

integrates TdTC into their plans and programs.

Using JTPA resources for extensive vouchering of TJTC

eligibles, for referral and placement services for those

eligible, and for promotion and job development with employers,

will not only enhance the effectiveness of TJTC but will assist

JTPA agencies in meeting performance standards.

There should be better coordination between TJTC and JTPh

Title II with respect to definition of eligibles. JTPA eligibles

are: (a) those with income less than the Office of Management and

Budget's poverty level or 70 percent of the lower living standard

income level, whichever Is higher (b) Federal, State, or local

welfare recipients; (c) Food Stamp recipients (d) foster

children for whom State or local payments are made; and
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(e) handicapped individuals who are economically disadvantaged

but whose families are not, as permitted by the Secretary of

Labor.

These categories overlap with, but in many ways cover

different sub-groups of the disadvantaged population than

TJTC. For example, JTPA eligibles include all economically

disadvantaged persons who meet the required income test,

regardless of age In TJTC, this category is limited to ages

18 - 24, unless /the person is a member of another target

group. The -JTPA category for handicapped individuals is broader

than the TJTC category which is limited to vocational

rehabilitation referrals. TJTC contains no explicit category for

Food Stamp recipients.

Congress should better coordinate the income tests for the

two programs, and mandate their periodic revision. At present

the TJTC criterion is 70 percent of the lower living standard and

there is no provision for applying the OMB poverty level. BLS'

lower living standard data has not been revised since 1981, and

up-dating is urgently required.

Summary of Recommendations

To improve the effectiveness of the Targeted Jobs Tax

Credit, we recommend that Congress:

(1) Grant a five-year extension# which will permit better

planning by employers and the Department of Labor, ensure a

better employer response, and greater impact on target

groups;
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(2) Ensure a higher priority for and better promotion of

TJTC by the Department of Labor, including stronger emphasis

and awareness in local Job Service and JTPA offices;

(3) Require integration of TJTC with JTPA planning and,

where possible, with JTPA operating programs, and more

closely coordinate eligibility requirements;

(4) Reduce red-tape in the program by eliminating DOL

certification and providing for employer self-certification,

as is the case in claiming other tax credits; DOL would

continue to voucher (certify) the eligibility of individuals

as belonging to target groups;

(5) Expand vouchering authority to JTPA institutions and

local government - bodies; to qualified communitybased

organizations; and to other state agencies such as

vocational rehabilitation and welfare offices, for stronger

outreach and more extensive vouchering of eligibles;

(6) Raise the funding level for TJTC administration from

$27 million to $35 million, including $5 million for program

evaluation and improved promotion and outreach to eligible

groups; and provide incentives to SESA's through higher fund

allocations for increased vouchering and certifications;

(7) Extend the validity period for an eliglbility

determination (voucher) from 45 days to 90 days in order to

permit more cost-efficient vouchering and job search;
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(8) Provids for a grace period of 5 working days for an

employer to request certification of a -new hire, to prevent

denial of certification due to late postmark or clerical

error, whether the worker has been previously vouchered or

not;

(9) Require the Department of Labor to identify and improve

program linkages to firms capable of providing significant

numbers of jobs for TJTC eligibles.

Mr. Chairman, this concludes my testimony. Are there any

questions?
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TABLE 1

Comparison of Costs Per Placement and Costs Per Enrollee
in Major Federal Jobs Programs

TJTC (cost per placement) $1,025

JTPA

Adults (cost per placement) $4,297

Youth (cost per enrolle) $4,488

Job Corps (cost per enrollee) $5,500

Older Americans (cost per placement) $5,100

Sources Budget of the U.S. Government, FY 1986; U.S.
Department of Labor, "What's Happening With JTPA? Complete
Analysis of 1984 Survey Data" (draft).
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TABLE 2

Treasury's Revision of Revenue Loss
(In Millions)

Estimates Due to TJTC

Published in FY85 Budget

Published in FY86 Budget

Differece

Percent Change

FY 84-85
FY 84 FY 85 TOTAL

695 730 1425

330 415 745

365

52%

315

43%

680

481



Projected No.
of Participants
if TJTC is Extended

FY86

FY87

FY88

FY89

FY90

TOTAL

700,000

820,000

940,000

1,060,000

1,180,000

185

TABLE 3

Targeted Jobs Tax Credit

Total Program Cost
(In Millions)

TJTC Coalition Estimate
$700 $1,000

Per Cert.* Per Cert.*

490

574

658

742

826

3,290

700

820

940

1,060

1,180

4,700

Based on Joint
Committee on
Taxation Estirate'

650

750

800

1,000

1,300

4,500

These two columns are based on the Congressional Budget Office's
estimate of $700-$1,000 revenue loss to the Treasury for each
worker certified as eligible for the credit and hired by an
employer who claims the credit. The amounts are not reduced by any
allowance for increased tax revenues and reduced-transfer payments
resulting from employment of the worker.

* JCB 5-85. The Joint Committee on Taxation has estimated that a
5-year extension would reduce fiscal year budget receipts by $0.2
billion in 1986, $0.5 billion in 1987, $0.8 billion in 1988,- $1.0
billion in 1989, and $1.3 billion in 1990 -- a total of $3.8
billion. These amounts are additions to baseline costs in the
budget for FY 86 and 87, and are full program costs for FY 88-90.
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TABLE 4

Increase in TJTC Certifications,

FY 1983 - 84

Percent

1983 1984 Change

TOTAL 431,182 563,381 +30.6

Youth 1 225,771 328,213 +45.3

Vietnam-era Veterans 24,141 29,000 +20.1

Ex-convicts 21,929 27,278 +24.4

Handicapped 25,412 38,263 +50.6

General Assistance 14,480 24,101 +66.4

AFDC 50,736 84,769 +67.1

SSI 1,254 1,620 +29.2

Coop Education Students 2 8,324 6,754 -18.9

Summer Youth Program 33,538 30,137 -10.1

1. Excludes summer youth.

2. Economic eligibility determinations are shown.



187

TABLE 5
Characteristics of Field Study SDAs'

MAJOR
SDA CITIES

% ECONOMICALLY
SDA POPULATION DISADVANTAGED

SIXCO (Arizona)
CONTRA COSTA COUNTY (California)
SAN DIEGO CONSORTIUM (California)
SOUTH BAY (California)
DENVER COUNTY (Colorado)
LARIMER COUNTY (Colorado)
LEON-GADSDEN-JEFFERSON-WAKULLA (Florida)
TAMPA (Florida)
SDA i (Kansas)
CHICAGO (Illinois)
LAND OF LINCOLN (Illinois)
NORTH METRO (Massachusetts)
DETROIT (Michigan) -
GENESEE/SHIAWASSEE (Michigan)
GULF COAST (Mississippi)
BUFFALO-CHEEKTOWAGA-TONAWANDA (New York)
NEW YORK CITY (New York)
WESTCHESTER COUNTY (New York)
SUSQUEHANNA (Pennsylvania)
RICHLAND COUNTY (South Carolina)
HOUSTON (Texas)
RURAL CAPITAL AREA (Texas)
VERM4ONT (Vermont)
SEATTLE/KING COUNTY (Washington)
SPOKANE (Washington)

318,755*
665,300

SAN DIEGO 1,861,846
339,783

DENVER 492,365
159,022r-
226,300

TAMPA 285,700
TOPEKA 483,758
CHICAGO 3,005,072
SPRINGFIELD 210.000

725,993
DETROIT 922,035
FLINT 521,589

182,202
BUFFALO 558,581
NEW YORK 7,071,639

671,248
513,736
269.572

HOUSTON 1,750,000
227,890
539,091

SEATTLE 1,320,000
SPOKANE 353,000

*Numbers are taken from SDA training plans unless marked with an *. in which case they are
1980 Census figures.

Source: Excerpted from Walker, Feldstein. and Solow, n Indepedent
Assessment of- the Job Trainin. Partnership AcFtP Phase IiII
Initial Implementation, January 190.--4DA'a are Service
Delivery Areas estab"ished for purposes of the Job Training
Partnership Act. See taxt for definition of "economically
disadvantaged" under JTPA.

21.8%
10.5%
19.11
16.51
13.41
9.91

23.71
23.4%
16.2%
20.31*
9.3%

15.31
27.41
10.01'
21.41
21.5
19.01
10.1%
B.01*

15.3%
12.51
15.4%
13.01
7.0%
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TABLE 6

First- end SecondY-ear JI1PA Enrollment lawlis
and Cariaon with C1A (V IW)

(Thousarifs of participants)

Actual Jfl'A 11-A Enrol.ut qhnro M 3t31(86
viaed.

Actual

ARI3IiA

CALIRUIIA

OIAWAn
MELAWRE
fA*lt

H" I I~lA
IL.1JIb
UJA1M64
10,4

IUISIOIA

NISSISSlPPI

HIOM

NlSbtsMI

NEW JUEY

NMfI CARULDIA

041

a(LAHOV

Totaes

TEA
Tr

vi 'a,. Li~ ~h1I

171A 11-8 Enrollments, fT 1451 1
1.1
1.1

70.6

25.01

2 .0

167
1.7
4.1
5.7

1.78.3

24

26.6

4.$

9,7

422.3

1.6

1,

9U.3

xcerpted from, An Independent Sector Assessment of the Job
raining Partnership Act. January 1955. Program year 1984-
e the year beginning July 1, 198..

10.44
0.4

38.9

1.1
2.3

19.0

9 9
4.7

13.6

4,7.9

8.2

5.8
9.9
2.6

2.0

3,2

15,3

25.9

40

49

7.9

. 1

4.,L

16.0

10.4

11.0
1.5

15.2
0.6

313.4

19.0
1.3

70.7

8,2-

32,0

1.9
3,4

17.7
22.4
8.2

11.3

11.2

10.1

21.7
.1.3

1.7

2.4'

14.4
38.7
4.3
2.0

26.2
1,8

476.4

18.4
1.7

128.7

.0

19.8

3.0
4.5

53.3
22,4
9.8

2.7

5.8
26.5

52,4
20.8

20.5

31.9
7.1

26.1
1.4

4,9

2.3
16.3

44.4
4.8
2.1

0.8

627.9

lest.)

te: FiMes shor are chose fran
sa-'es able to suply both planned
&nd actual enrollwnas for FY '86
(N.38), or planned FT86 and actual
FY '81 sIrolimots ("630), or all of
the above. States providir only
partial infosestion wer e eluded to
pnwa bias in tabulatirg totals
and percenteas.

Actual TV '8 84,holt mt through
3/31/84 as % of Total Plamed for
Norh loths:

74.2%

Planned JA 11-A Emllaent in
VI '84 as % of Actual TA 114-
aw Il t in T '81

75.91

Plavrod JTFA 11-A EnrolLwnts (9 WXXM) I
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TABLE 7

RATIO OF TJTC CERTIFICATIONS TO VOUCHERS
(In Percent)

FY 1983 FY 1984

Youth 44.6 53.0

Veterans 29.9 38.2

Ex-Convicts 23.2 36.2

Handicapped 32.2 40.1

SSI 40.2 43.1

General Assistance 22.2 26.0

AFDC 17.2 27.0

TOTAL 33.5 42.1
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TABLEz

REASONS FOR NOT PLANNING TO ASK FOR REFERRALS Of TAX CREDIT
ILIGIBLIS WEN A UNSKILLED WORKER IS NEEDED

Percent of

-- Resp~onses
Not irinl That Type of Worker/Not Eligible . 22.0

Don't expect to be hiring 13.0
Will not be needing types of workers who might

be eligible 7.6
Would not benefit beceuee we have no tax liability 02
We are not eligible 1,2

Eligibles/Referrale ere Thought to be Poor Workere 26.0
Eligible Workere not skilled enough, 14.0
Eligible Workers not reliable enough 3.5
Dissatisfied with deployment service referrals 8.5

Don't Use the Eployment Service 23.2

Criticim of TJTC Program 15.3
Too such paperwork 10.7
Hight result In government interference 3,3
Tax benefit not big enough 1.3

Applicants Should B# Judged by Qualifications and
Not by Tex Credit AVailability 6.5

Other/Didn't Think of It 7.0

100.0

Unwelihted tabulation of answer@ to "Can you tell us why you do not plan to
ask for referrals." that wes asked of the 73 percent of respondents who an-
swered "no" or "don't know" when asked "In the future, do you plan to ask for
referrals of ta-credit eligible mployoes when you seed to hire unskilled
workers?"
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TABLE X

PERFORMANCE STANDARDS

- National
Sal LIAAdult placement rate 58% 66% 47%

Welfare placement rate 41% 54% -
Youth placement rate 41% 54% 31%
Youth positive termination rate 82% 6-%
Wage/adult $4.90 $4,63

S4.41
Wage/youth $404
Coslvadult placement 55900 $4,237
COtyouth positive termination S4,900 $4,488
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TABLE XII

1984.1985 PLANNED ENROLLMENT LEVELS

TYIA OFTRAINING

Non-Occupational Claroon
(E.g., basic education)

Pr.EmploymentlMotivational
Classroom Skills
Job Sarch
On-the.Job Training'
Work Experlence
Try Out Employment
Other

%TOTAL 96 TOTAL

17 25

40 46
40 31
26 26
36 25
6 17

- 14
2 3

The s f b0h 4 0 aui aultoMta w*t above 100w ,ndIcMe that maPey SPAS
Vi 08"" on e ikru Pertwlseis in mvufte tra l progrms.

0

TABLE XI
CHARACTERISTICS OF TERMIE.IFS

VtANSITION
YEAR FY'63
TLE IIA TITLI &C2dAPACTls~cs L ' g '

Females 4.1% 49.1%
Youth 39 0% 43.9%',
Welfare 27.3% 27.3%
United English Speaking 4.3% 4.3%
Handicapped 7.3% 8.3%
Drop Outs 261% 2S.6%
White (not Hispanic) 12.3% t,1%4
Hispanic 12.0% 11.9%
Mlack (not Hispanic) 32,1% 32.6%
Am. Ind. cw Alaska Natve 1.3% 1.3%
Asian or Pacific Islander 2.7% 3.4%
* ajeoausiPA 4 Anvul Statue Aepeu

a, Euve oe uss.r N94N,Quartr SsuuMIy of 004,1 1O1 a .ao U S, Oep oc
Lo, Im mes a Tr&WFursm A*mftWuw. 0 2,43.4eOeantws4eIvu f,,17C5A wuisuhducu~isrnsrlmbr.Poyuml


