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THE IMPACT OF TAX REFORM ON FINANCIAL
INSTITUTIONS AND THE MINING INDUSTRY

THURSDAY, SEPTEMBER 26, 1985

U.S. SENATE,
CoMMITTEE ON FINANCE,
Washington, DC. -
The committee met, pursuant to notice, at 9:30 a.m. in room SD-
215, Dirksen Senate Office Building, Hon. Bob Packwood (chairman)
presiding.
Present: Senators Packwood, Chafee, Durenberger, Symms,
Grassley, Long, Bentsen, Baucus, and Bradley.
[The press release announcing the hearing and background mate-
rial on taxing of financial institutions follow:]

{Press Release No. 85-068 August 9, 1985}

Tax REForM HEARING BEFORE THE FINANCE COMMITTEE TO CONTINUE IN SEPTEMBER
AND OCTOBER

Further hearings before the Senate Committee on Finance on the President’s tax
reform proposal will continue in September and Octobur, Chairman Bob Packwood
(R-Oregon) announced today.

“The Committee made significant progress in its tax reform hearing schedule in
June and July,” Senator Packwood stated. “Although the Committee will focus
much of its attention on deficit reduction in the month of September, tax reform
hearings will continue and will take us further toward our goal of getting a tax
reform bill to the President before the end of this session of Congress.”

The hearings announced by Senator Packwood today include:

_ On Tuesday, September 24, the Committee will hear from public witnesses on the
impact of tax reform on tax-exempt bonds.

n Thursday, September 26, public witnesses will present their views on the

impact of the President’s tax reform proposal on financial institutions and on the

minin%‘industry.
On esdaﬁ, October 1, the Committee will receive testimony on the impact of the
tax plan on the insurance industry.

On Wednesday, October 2, witnesses representing the public will present testimo-
ny on the projected effect that tax reform will have on American business generally
and, in addition, its impact on the foreign tax provisions. -

On Thursday, October 8, the Committee will consider the views of public wit-
nesses on the impact of the President’s tax reform pro| 1 on our nation’s regulat-
ed industries, as well as those provisions relating to the United States’ possessions
and its territories.

All of the hearings scheduled by the Committee will begin at 9:30 a.m. in Room
8SD-215 of the Dirksen Senate Office Building. -
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"TAX REFORM PROPOSALS:
TAXATION OF FINANCIAL INSTITUTIONS

For THE USE

OF THE

COMMITTEE ON WAYS AND MEANS

AND THE

. COMMITTEE ON FINANCE

" PREPARED BY THE STAFF

OF THE

JOINT COMMITTEE ON TAXATION

INTRODUCTION

This pamphlet! is prepared by the staff of the Joint Committee
on Taxation for the House Committee on Ways and Means and the
Senate Committee on Finance in connection with the respective
committee review of comprehensive tax reform proposals. This
pamphlet is one of a series of tax reform proposal pamphlets, and
1t describes and analyzes tax provisions and proposals relating to
the taxation of financial institutions.

The pamphlet describes present-law tax provisions and the tax
reform proposal made by President Reagan (“The President’s Pro-
posals to the Congress for Fairness, Growth, and Simplicity,” May
1985, referred to as the ‘“Administration proposal”), the 1984 Treas-
ury Department recommendations to the President (“Tax Reform
for Fairness, Simplicity, and Economic Growth,” November 1984,
referred to as the “1984 Treasury report”), Congressional proposals
(identified by the primary sponsors), and other related proposals.

The first part of the pamphlet is an overview. The second part
discusses specific provisions relating to the taxation of financial in-
stitutions, including a description of present law and the changes
proposed by the Administration, the 1984 Treasury report, and
Congressional members.

—————————————

' This pamphlet may be cited as follows: Joint Committee on Taxation, Tax Reform Proposals:
Taxation of Financial Institutions (JCS-38-85), September 12, 1985. * fuf posa

H



3

I. OVERVIEW
Reserves for bad debts

Commercial banks.—Under present law, a commercial bank is
rmitted a deduction for a reasonable addition to a reserve for
ad debts. The reasonable addition to the reserve is defined as the
amount necessary to increase the reserve balance to a dollar
amount computed under the experience method or the percentage
of eligible loan method. Under the experience method, the addition
to the reserve is the amount necessary to increase the reserve bal-
ance an amount equal to the rate of the taxpayer’s average bad
debt experience for that year and the previous five years times the
loans outstanding at the end of the taxable year. Under the per-
centage of eligible loan method, the addition to the reserve is the
amount necessary to increase the reserve balance to a statutorily
set percentage of the outstanding eligible loans as of the end of the
taxable year. The current percentage is 0.6 percent. The percentage
of eligible loan method is scheduled to expire for taxable years
after 1987,

Thrift institutions.—Under present law, a thrift institution (i.e.,
a building and loan association, mutual savings bank, or coopera-
tive bank) also is permitted a deduction for a reasonable addition
to a reserve for bad debts. In addition to either the experience
method or the percentage of eligible loan methods, thrift institu-
tions are allowed a deduction equal to 40 percent of the otherwise
taxable income 80 long as a specified ﬁercentage of their assets are
invested in qualified assets (including home mortgages).

In the case of both commercial banks and thrift institutions, 20
percent of bad debt deductions in excess of those computed usin
the experience method is disallowed. In addition, banks and thri
institutions are allowed a 10-year net operating loss carryback and
a 6 year carryforward (as opposed to the normal rule of a 8-year
carryback and a 15-year carryforward).

The Administration proposal would prohibit deductions for addi-
tions to a reserve for bad debts for all taxpayers, including com-
mercial banks and thrift institutions, and allow deductions for bad
debts as they occur. As a result, the 20 rcent disallowance rule of
present law for excess bad debt deductions would be repealed. The
Administration proposal also would provide commercial banks and
thrift institutions with the same net operating loss carryover rules
as o(tl;xer taxpayers (i.e., a 3-year carryback and a 15-year carryfor-
ward).

Interest on debt used to carry tax-exempt bonds

Present law disallows the deduction of interest payments on in-
debtedness incurred to purchase or car tax-exemrt obligations.
Under a long-standing judicial and administrative interpretation,

- (2
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financial institution deposits generally are not considered to have
been accepted for the purpose of acquiring or holding tax-exempt
obligations. Thus, a bank or other financial institution may invest
deposited funds in tax-exempt obligations, while continuing to re-
ceive a deduction for interest paid to depositors. This contrasts
with the treatment of individuals and most non-banking corpora-
tions, who are denied an interest deduction to the extent they use
borrowed funds to acquire or hold tax-exempts.

The rules regarding corporate preference items (sec. 291), added
in 1982, reduce by 20 percent the amount of the otherwise allow-
able deduction by financial institutions for interest on debt alloca-
ble to tax-exempt obligations acquired after 1982. This 20 percent
reduction is applied to that portion of the financial institution’s in-
terest deduction which is equivalent to the portion of the institu-
tion’s assets which is invested in tax-exempt obligations. For exam-
ple, a financial institution that invests 2 rcent of its assets in
tax-exempt obligations is denied 5 percent (20 percent) of its other-
wise allowable interest deduction.

The Administration proposal would deny financial institutions
100 percent of interest deductions that are allocable to tax-exempt
obligations acquired on or after January 1, 1986. The amount of in-
terest allocable to tax-exempt obligations would be determined in
the same manner as under present law. For example, a financial
institution which invests one-third of its assets in tax-exempt obli-
gations would be denied one-third of its otherwise allowable deduc-
tion. The present law (i.e., 20 percent) reduction rule would contin-
ue to apply with respect to tax-exempt obligations acquired after
1982 and before 1986. .

Spec:ailrules for reorganizations of financially-troubled thrift insti-
utions

Tax-free reorganization status.—Under present law, in order for a
merger or other combination of corporations to be completed on a
tax-free basis a significant portion of the shareholders of the com-
bined corporations before the combination must be shareholders
after the combination. Present law also provides special rules in
the case of financially-troubled thrift institutions under which this
test is deemed to be met if substantially all of the depositors of the
financially-troubled thrift institution are depositors in the com-
bined corporations after the combination.

The Administration proposal would repeal this special treatment
effective after 1990.

Net-operating loss deduction.—Under present law, in order for a
successor to a combination of corporations to use the net operating
loss deductions of the predecessor corporations, a significant por-
tion of the shareholders of the loss corporations have to be share-
holders in the successor corporation. Present law provides a special
rule in the case of financially-troubled thrift institutions under
which this rule is deemed met if substantially all of the depositors,
of the loss corporations are depositors of the successor corporation
after the combination.

The Administration proposal would repeal this special treatment
effective after 1990. \

.
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Tax treatment of FSLIC contributions.—Present law provides
that contributions by the Federal Savings and Loan Insurance Cor-
poration to financially-troubled building and loan associations or
cooperative banks are not includible in income nor do they reduce
the basis of any asset.

The Administration proposal would repeal this special treatment
for contributions made after 1990, unless made pursuant to a con-
tract to make contributions entered into before 1991.

Credit unions

Under present law, credit unions (including both Federal and
State chartered credit unions) are exempt from Federal income tax.

The Administration proposal would repeal the tax exemption for
credit unions having assets of $6 million or more, effective for tax-
able years be{:niug on or after January 1, 1986. Taxable credit
unions would be subject to the same tax rules (including bad debt
treatment) as would apply to thrift institutions.

RV
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I1. SPECIFIC PROPOSALS AND PROVISIONS
A. Reserves for Bad Debts
1. Commercial Banks

Present Law

Under present law, commercial banks? are allowed to use either
the specific charge-off method or the reserve method in accounting
for their bad debts for Federal income tax purposes. Under the re-
serve method, a bad debt deduction is allowed for the amount nec-
essary to maintain a year-end bad debt reserve balance equal to an
amount computed under either the ‘“experience” or the “percent-
age of eligible loans” methods.?

Specific charge-off method

The specific chargeoff method recognizes an expense for bad
debts only as they actually become either wholly or partially
worthless. All amounts receivable are recorded at their full face
value.* At such time as a receivable is determined to be uncollecti-
ble in whole or in part, the receivable is reduced by the amount of
uncollectibility, and an expense is recognized in an equal amount.
If an amount previously charged-off as uncollectible is later recov-
ered, the recovery is treated as a separate income item at the time
of collection. Wholly worthless amounts are charged-off as a bad
debt deduction for Federal income tax purfoses in the year in
which they become worthless. Partially worthless amounts not only
must have become partially worthless for Federal income tax pur-
poses, but must also be charged-off on the taxpayer’s books in the
amount of such partial worthlessness before a bad debt deduction
is allowed for tax purposes.

* The bad debt provisions discussed herein apply to domestic and foreign corporations, a sub-
stantial portion of whoee business consists or receiving deposits and making loans and discounts,
or of exercising fiduciary é)owen similar to those permitted national banks, and who are subject
by law to supervision and examination by State or Federal authority having supervision over
banking institutions. Domestic building and loan associations, mutual savings banks or coopera-
tive nonprofit mutual banks are not included in the definition of commercial bank for this pur-

pose.

3 Code sec. 585. )

4 Receivables of banks include the principal amount of loans for both cash and accrual
method banks. Accrued but unpaid items, including interest and fees, are included in the receiv-
ables of accrual method banks, but not in the receivables of cash method banks. Under present
law, banks may report for Federal income tax purposes under either the accrual or cash
method. However, the Administration proposal would restrict the use of the cash method for
larger taxpayers and those currently using methods other than cash for pu other than
tax, See discussion of the cash method in Joint Committee on Taxation, Tax Reform Proposals:
Accounting Issues (JCS-39-86), September, 1986, Part II. A. . .

(6)



Reserve method

In general.—The reserve method records receivables at their full
face value. However, unlike the specific charge-off method, a re-
serve account is set up as an allowance against the eventuality
that some of the receivables may eventually prove to be uncollecti-
ble. The actual deduction for bad debts for any year is the amount
which is necessary to bring the beginning bad debt reserve, adjust-
ed for actual bad debts and recoveries during the year, to the al-
lowed ending balance computed under one of the approved meth-
ods.® Thus, amounts specifically charged off or recovered are not
items of expense or income per se, but are integral components of
the computation of the deductible addition to the reserve.

The results obtained under the reserve method will differ from
results obtained under the specific charge-off method if ending re-
serve balances change from year to year. Where the beginning and
ending reserve balances are the same, both methods yield the same
net deductible amount. Any increase in the ending reserve balance
as compared to the beginning balance will yield a higher deduction
under the reserve method, while any decrease will yield a lower de-
duction. For an ongoing entity, the sum of deductions claimed for
all years under the reserve method will exceed the sum of deduc-
tions claimed under the specific charge-off method as long as there
is a positive bad debt reserve balance in existence at year end.

Experience method.—Under the “experienice method,” the maxi-
mum reserve for bad debts is equal to the amount of outstanding
loans which are expected to be uncollectable within the next year.
This amount is determined by dividing the total bad debts in the
current and five preceding taxable years by the sum of the loans
outstanding at the close of each of those years and then multiply-
ing that rate by the amount of outstanding loans. However, the
ending reserve balance need not be reduced to an amount less than
the balance in the reserve at the close of a statutorially determined
base year, so long as total loans ontstandinf at the close of the cur-
rent taxable year are at least as great as loans outstanding at the
close of the base year. If loans outstanding at the close of -the cur-
rent year are less than loans outstandinghfst the close of the base
year, then the minimum reserve under this alternative is limited
to a proportionate part of the base year reserve which bears the
same ratio as the ratio of loans at the close of the current year
bears to loans at the close of the base year. The base year is the
last l:::amble year before the most recent adoption of the experience
method.

Taxpayers may use an averaging period shorter than 6 years
with the approval of the Treasury. Treasury has indicated by regu-
lations that a period shorter than 6 years will be appropriate only
“where there is a change in the type of a substantial portion of the
loans outstanding such that the risk of loss is substantially in-
creased.”® The computation must be based on actual experience

® The actual formula is beginning reserve minus actual worthleas debts experienced during
the year plus actual recoveries during the year plus deductible addition to reserve equals ending
re:nezo. e formula is solved for the deductibi. =ddition after all the other amounts are deter-
mined. .

¢ Treas. Regs. sec. 1.585-%a)1Vis
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during the averaging period. Other evidence indicating a future
change in loss experience may not be used except to reduce the
averaging period.

Percentage of eligible loans method.—Under the percentage of eli-
gible loans method, the loan loss reserve at the close of the taxable
year is equal to a statutorially specified percentage of outstanding
eligible loans at the close of the taxable year, plus an amount de-
termined under the experience method for ineligible loans. The
specified percentage for tax years beginning after 1982 is 0.6 per-
cent. For tax years beginning after 1975 but before 1982, the speci-
fied percentage, was 1.2 percent. For tax years beginning in 1982,
the specified percentage was 1.0 percent. Eligible loans for this pur-
pose generally are loans incurred in the course of a bank’s normal
customer loan activities on which there is more than an insubstan-
-tial risk of loss.”

As is the case under the experience method, commercial banks
utilizing the percentage of eligible loans method are permitted, at a
minimum, a balance in the loan loss reserve at: the close of the tax-
able year equal to a base-year level so long as eligible loans have
not decreased from their level in the base year. For tax years be-

inning after 1982, the base year is the last tax year beginning

fore 1983 (the last year before the rate was dropped to 0.6 per-
cent). If eligible loans have decreased below their base-year level,
the minimum bad debt reserve permitted the bank will be reduced
proportionately.® In addition, the maximum addition for any tax-
able year to the reserve for losses on loans under the percentage
method cannot exceed the greater of either 0.6 percent of eligible
loans outstanding at the close of the taxable year or an amount
sufficient to increase the reserve for losses on loans to 0.6 percent
of eligible loans at such time.

A commercial bank may switch between reserve methods from
one ‘ﬁgar to another. A commercial bank need not adopt a method
yielding the largest deduction, although the regulations do pre-
scribe minimum deductions. o

Under present law, if the bad debt reserve deduction for the tax-
able year determined under the above rules exceeds the amount
which would have been allowed as a deduction on the basis of
actual experience, the déduction is reduced by 20 percent of such
excess (sec. 291). Also, 59-5/6 percent of the deductible excess (after
the 20-percent reduction) is treated as a tax preference for purposes
of computing the corporate minimum tax (sec. 67).

The availability of the percentage of eligible loans method is
scheduled to expire for taxable years beginning after 1987. For tax-
able years beginning after 1987, banks will be limited to the experi-
ence method in computing additions to bad debt reserves. At that

7 Specifically excluded from the definition of an eligible loan are a loan to a bank; a loan to a
domestic branch of a foreign corporation which would be a bank were it not a foreign corpora-
tion; a loan secured by a deposit in the lending bank or in another bank if the taxpayer bank
-has control over the withdrawal of such deposit; a loan to or teed by, the United States, a

on or instrumentality thereof, or to a State or political subdivision thereof; a loan evi-
enced by a security; a loan of Federal funds; and commercial Jm‘rr

® There is a further limitation that reduces the bad debt addition under the base year method
when the base year loss reserve is less than the the allowable percentage of base year loans.
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time, the base year for computation under the experience method
will become the last taxable year beginning before 1988.

Determinatior. of worthlessness

The determination of whether a debt is worthless in whole or in
part generally is the same for both the computation of deductions
under the specific charge-off method and adjustments to the re-
serve balance made under the reserve method. Worthlessness is a
3uestion of fact, to be determined by considering all pertinent evi-

ence, including the value of any collateral securing the obligation
and the financial condition of the debtor.? A debt is not worthless
merely because its collection is in doubt. So long as there is a rea-
sonable expectation that it eventually may be paid, the debt is not
to be considered worthless. Wholly worthless debts may be charged
off for Federal income tax purposes only in the year they become
worthless, and not in some later year when the fact of worthless-
ness is confirmed. Partially worthless debts must be charged-off on
the taxpayer’s books in order to be charged-off for Federal income
tax purposes. Thus, the charge-off of a partially worthless debt for
Federal income tax purposes occurs in the later of the year in
which the debt becomes partially worthless or is charged-oft on the
taxpayer's books. However, the charge-off for Federal income tax
rurposes cannot occur any later than the year in which the partial-
y worthless debt becomes wholly worthless.

Among the factors which ma‘y be considered in determining
worthlessness are bankruptcy of the debtor, termination of the
debtor’s business, the debtor's death or disappearance, receivership
- of the debtor, and a decline in the value of collateral available to
satisfy the debt. None of these factors is in and of itself determini-
tive, however, and a finding of worthlessness must be predicated on
an objective test of all facts and circumstances.!® Thus, the enter-
ing of a debtor into bankruptcy does not by itself establish worth-
lessness. However, if the surrounding facts and circumstances indi-
cate only a de minimis chance of recovery, a debt may be treated
as worthless at that time.!!

A debt is not worthless merely because it has no current liquidat-
ing value if there is a reasonable expectation that it may acquire
value in the future. A business debtor may be able to satisfy its ob-
ligations out of future activities, despite the fact that it is techni-
callg“insolvent at the present time. An individual, although cur-
rently insolvent, may generate future income that could pay off the
debt. Where these expectations are reasonable, the debt is not
worthless.

A creditor must normally take all reasonable steps necessary to
collect a debt, including legal action if necessary, before it will be
held to be worthless, However, where the surrounding circum-
stances indicate that a debt is worthless and uncollectible and the
legal action would in all probability not result in satisfaction, a
showing of such facts will suffice, and legal action need not actual-

? Treas. Regs. sec. 1.166-2(a). .
0 Denver and Rio Grande Western Railroad Co. v. Comm'r, 219 F. 2d 368 (10th Cir., 1960).
11 Rev, Rul, 71-577, 1971.2 C.B. 129. Allowed a char¥e-oﬂ‘ of a wholly worthless bad debt where
the receiver in bankruptcy notified creditors that, following liquidation, at most one or two
cen

od
ts on the dollar would be available.
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ly be brought.!2 The fact that the debtor refuses to pay or the cred-
itor makes a business decision not to pursue the debtor does not
support a charge-off for Federal income tax purposes. The running
of any applicable statute of limitations is not conclusive in estab-
lishing that a debt has become worthless, unless it is clear that the
debtor would avail himself of that defense.!?

For banks and other financial institutions regulated by Federal
or State authorities, worthlessness may be presumed for any debts
charged off in-obedience to specific orders of such authorities. Also,
if the institution has previously charged-off a debt as worthless,
and the regulatory authorities confirm in writing that they would
have ordered such charge-off if they had audited the institutions
books on the date of the charge-off, the presumption will apply.!*

Background

Legislative history

Since 1921, banks have been allowed to establish reserves for bad
debts for Federal income tax purposes. Originally, the bad debt re-
serve was determined in the same manner as for any other taxpay-

er.

In 1947, the Internal Revenue Service issued Mimeograph 6209
(1947-2, C.B. 26) which grovided that a bank was to be allowed to
compute its experience bad cebt rate using a 20-year moving aver-

e rule. The effect of the mimeograph was to allow consideration
of bad debt experience during the Depression in determining the
portion of outstanding loans could be expected to become uncollec-
tible and thus includible as a component of the tax reserve. In
1954, the Internal Revenue Service issued Rev. Rul. 54-198 (1954-1,
C.B. 60) which provided that an experience type bad debt reserve
could be computed using any continuous 20-year period since 1928,
or the experience of similar banks for such a period. The effect of
Rev. Rul. 54-198 was to allow banks to permanently use their expe-
rience during the Depression to compute their bad debt reserves for
Federal income tax purposes. At this time, no method comparable
to the s;)resent percentage of loans method was allowed.

In 1965, the first percentage of loans method was allowed by the
Treasury. In Rev. Rul. 65-92 (1965-1, C.B. 112), a uniform reserve
ratio equal to 2.4 percent of loans outstanding (other than govern-
- ment-guaranteed loans) was established as a replacement for the
special twenty-year period of the earlier rulings. A bank was still

lowed to use the experience method, but the experience to be con-
sidered was limited to the current and 5 preceding tax years. Spe-
cial rules were provided which limited the increase to the reserve
in any one year and which generally preserved higher reserve
levels already in existence using a base year approach similar to
present law. In allowing a uniform reserve ratio based on a per-
centage of loans outstanding, the Internal Revenue Service indicat-
ed that it was attempting to address the E:oblem of large variances
in the bad debt reserves of various banks for Federal income tax

12 Treas. Rege. sec. 1.166-2(b). ‘
13 Suman v. Commissioner, 26 T.C.M. 420 (1967). »
34 (Treas. Regs. sec. 1.166-2(d).) .
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purposes and also the problem of allowing reserve ceilings which
were not related to the probability of bad debts occurring on out-
standing loans. However, it has been suggested that the 2.4 percent
rate was approximately 3 times the annual rate of bad debt losses
of commercial banks during the period from 1928 to 1947, the
twenty year period which was most likely to have been used under
Rev. Rul. 54-148. In 1968, eligibility for the 2.4-percent rate was
limited to loans which were considered not to be sufficiently at risk
to justify the use of the standard percentage of loans rate.!8

The Tax Reform Act of 1969 established the statutory basis for
the present system of computing bad debts for commercial banks.
In the main, this was a codification of the approach developed
under the administrative rulings, combined with a phaseout of the
percentage of eligible loans method over an 18-year period. The -
percentage for years beginning after July 11, 1969 and before 1976
was reduced to 1.8 percent. For the period of 1976-1981, a 1.2 per-
cent rate was allowed, and the present 0.6 percent rate established
for years between 1982 and 1987. For taxable years beginning after
1987, the percentage of eligible loans method will be completely
phased out.

The Tax Reform Act or 1969 also provided that the excess of the
bad debt deduction of a financial institution (including a bank) over
the bad debt deduction which would have been allowed under the
experience method is an item of tax preference for purposes of the
corporate minimum tax.

The Economic Recovery Tax Act of 1981 delayed the reduction in
the percentage rate to 0.6 percent by one year, from 1982 to 1983,
and established an intermediate rate of one percent for 1982. The
1982 tax year was established as the base year for all later years,
unless a method other than percentage of eligible loans was used to
compute the bad debt reserves after that time.

The Tax Equity and Fiscal Responsibility Act of 1982 reduced the
bad debt reserve deduction of banks using the percentage of eligi-
ble loans method by 15 percent of the excess of the deduction under
that method over the deduction which would have been allowed
under the experience method. This reduction was part of an across-
the-board cutback in tax preferences. Concurrently, the portion of
actual deduction in excess of experience method constituting a tax
preference for the minimum tax was reduced to 71.6 percent.!® The
Deficit Reduction Act of 1984 increased the cutback of excess bad
debt deductions to 20 percent and decreased the minimum tax pref-
ererice inclusion rate to 59-5/6 percent.

18 Geneml‘liy. these excluded loans are interbank deposits and loans, loans for which cash col-
lateral is held (not includin? compensating balance arrangements), unearned discounts or inter-
est receivable included in face amount of loans, debt securities, and “money market” invest-
ments (Federal funds and commercial paper) in addition to the government guaranteed loans
which were excepted under Rev. Rul. 65-92.

18 The 71.8 percent figure is the amount needed to prevent the combination of the corporate
minimum tax and the 15-percent reduction ip the deduction from reducing the tax benefit from
a marginal tax dollar of preference by more than it was cutback by the corporate minimum tax
prior to the passage of the 15-percent cutback for a taxpayer at the 46-percent marginal tax
rate, with over $10,000 of regular tax and tax preferences in excess of regular tax liability. See,
Joint Committee on Taxation, General Explanation of the Tax Equity and Fiscal Responsibility
Act of 1982 (P.L. 97-248) (JCS-38-82), December 31, 1982.
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Financial and regulatory accounting

The financial accounting of banks must be done in accordance
with generally accepted accounting principles (GAAP). For finan-
cial accounting purposes, a reserve method would be required in
almost all instances. The specific charge-off method would not be
allowed. Statement of Financial Accounting Standards No. 5!7 re-
quires that a contingency account be established whenever it is
probable that an asset has been impaired and the amount of the
loss can be reasonably estimated. As to receivables, FAS 5 provides
that, where it is probable that an enterprise will be unable to col-
lect all of its receivables, its receivable asset has been impaired. In
cases where the potential amount of loss can be reasonably esti-
maul;d, the liability for the loss contingency should be recorded cur-
rently.

In practice, a financial accountant will generally stratify out-
standing receivables into a number. of classes based both on the
type of receivable (consumer loans, business demand loans, home
mortgages, etc.) and on a subjective determination of the risk the
receivable will not be repaid. In making the risk determination,
such factors as available cash flow and underlying value of the
debtor, current value of any collateral securing the receivable, and
timeliness of interest payments will be considered. After the strati-
fication is completed, different bad debt rates will be applied to
each class in order to establish the reserve for bad debt losses re-
quired for that class. The rate used for each class should take into
consideration all relevant conditions existing at the date of the bal-
ance sheet. These considerations include previous collection experi-
ence as well as estimates of the effect of changing business trends
and other environmental conditions. ‘‘Mechanical forumulas that
incorgorate only collection experience should not be overempha-
sized.”!® The ending bad debt reserve for the bank will be the sum
of the reserves computed for each separate class. :

For financial accounting purposes, the balance in the reserve for
bad debts is the expected impairment of the value of a bank’s re-
ceivables, whenever that impairment will occur. For Federal
income tax accounting purposes, the balance in the reserve for bad
debts, determined under the experience method, is the expected im-
pairment of the value of a bank’s receivables which will occur in
the following year. For Federal income tax accounting purposes,
the balance in the reserve for bad debts determined under the per-
centage of eligible loans method is not determined with regard to
any expected impairment of the value of a bank’s receivables.

Regulatory accounting generally follows financial accounting
‘under generally accepted accounting principles (GAAP) with re-
spect to the recording of bad debtreserves. However, due to the

. subjective nature of determining the bad debt reserve under GAAP
the reserve requirements for regulatory and financial purposes
may not always be identical.

17 Hereinafter referred to as (“FAS 5").
18 American Institute of Certified Public Accountants, Auditsof Banks, (1983), p. 62.
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Administration Proposal

The Administration proposal would repeal the use of both the ex-
rience and percentage of eligible loan methods for commercial
anks, effective for tax years beginning on or after January 1,
1986. Under the Administration proposal, deductions for bad debts
would be allowed when the loans are partially or wholly worthless
(i.e., the specific charge-off method would be used). The existing
balance in the reserve for bad debts as of the effective date would
be included in income (reca{)tured) ratably over a 10-year period,
starting with the first taxable year beginning on or after January
1, 1986. This would place commercial banks on the same footing as
other taxpayers. A special alternative would allow commercial
banks to elect to include the entire balance in the reserve in

ilxé%%me in the first taxable year beginning on or after January 1,

Other Proposals
1984 Treasury Report

The 1984 Treasury report generally provides for the same treat-
ment as the Administration a{>roposal other than the election to in-
clude the existing reserve balance immediately rather than over 10
years. N

S. 409 and H.R. 800 (Bradley-Gephardt)

The Bradley-Gephardt bill would repeal the percentage of eligi-
ble loans method effective for tax years beginning after December
31, 1986. The experience method would be retained.

" H.R. 2222 and S. 1006 (Kemp-Kasten)

The Kemp-Kasten bill would repeal the percentage of eligible
loans methods effective for tax years beginni:(f after ember 31,
1986. The experience mifethod would be retained. .

S. 1263 (Roth) and H.R. 2874 (Flippo-Frenzel) \

The bill would rec’nire that bad debt reserves for tax be con-
formed to the bad debt reserve maintained for financial statement
rurposes, up to a maximum bad debt reserve of 1.5 percent of total

oans. The greatest tax deduction in any one year would be limited

to 0.5 percent of total loans of the taxpayer at the end of that year.
Any initial increase in the tax reserve due to the conformity re-
quirement would be spread over 6 years. The changes would apply
with respect to taxable years beginning after 1984.

Analysis
Overview

Taxpayers generally are not allowed to deduct future liabilities
or expenses until the event ﬁiving rise to the liability or expense
occurs. In the case of loans, the Federal income tax laws since 1921
have allowed taxpayers to deduct additions to bad debt reserves;
that is, to accumulate a bad debt reserve out of pre-tax, rather
than after-tax, income. Absent the special provisions for bad debt

N
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reserves, taxpayers would not be allowed to deduct a loan loss until
the loan is determined to be wholly or partially worthless. The
main issue is whether the reserve method of accounting for bad
debts more accurately measures the economic income of lenders
than the specific charge-off method that would be required by the
Administration proposal. A related issue is the extent to which ac-
crual accounting principles would require a bad debt reserve for
lenders that use the accrual method of accounting for Federal
income tax purposes. A third issue is the tax treatment of accumu-
lated bad debt reserves on existing loans under the Administration
proposal.

Income measurement

Financial and regulatory accounting

Banks that file financial statements with the Securities and Ex-
change Commission are required to prepare these statements in ac-
cordance with generally accepted accounting practice (GAAP). The
Office of the Comptroller of the Currency, the Federal Reserve
System, and the Federal Deposit Insurance Corporation require
banks under their supervision to file quarterly reports (“call re-
ports”). The accounting standards for call reports are set forth by
the Federal Financial Institutions Examination Council, and gener-
alle" conform to GAAP with respect to bad debts.

nder GAAP, a bank must show a bad debt reserve liability (or
contra asset) for estimated losses on loans recorded as assets on the
bank’s books. The bank audit guide issued by the American Insti-
tute of Certified Public Accountants sets forth the following stand-
ard for the &'ovision of adequate reserves: “The amount of the pro-
vision can considered reasonable when the allowance for loan-
losses, including the current provision, is considered by manage-
ment to be adequate to cover estimated losses inherent in the loan
rtfolio.”’1? The reserve is maintained by charges against operat-
ing expenses. At the time that a loan is determined to be noncollec-
tible, it is “charged off.” The bank’s assets are reduced by the
amount of the loan principal that is uqfecoverable, and bad debt
reserves are reduced to the extent of the loss.

Some representatives of the banking industry have argued that
the loan loss allowance provided under GAAP should be recognized
for Federal income tax purposes. They argue that a bank’s allow-
ance for loan losses is subject to review by bank regulators, outside
auditors, and other analysts and should be accepted by the Internal
Revenue Service. The President’s tax reform proposal would allow
a bad debt deduction only when a loan is determined to be wholly
or partially worthless. In many cases, this would occur when a loss
is charged off under GAAP, but could occur later depending on
facts and circumstances.

Economic accrual

To correctly measure income, a bad debt deduction should be ac-
crued at the time that the economic loss occurs. For example, su
pose that a bank makes 100 loans at the end of year 1, eac

19 American Institute of Certified Public Accountants, Audits of Banks, 1983, p. 61.
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amounting to one dollar and each maturing in 2 years (i.e., at the
end of year 3). Assume that it anticipates that 10 percent of the
loans will default each year and it charges sufficiently high inter-
est rates on all 100 loans to make them profitable despite expected
defaults. If the bank’s loss expectation is accurate, the value of the
loan portfolio will decline from $100 to $90 over year 2, from $90 to
$81 over year 3, and from $81 to zero at the end of year 3 when $81
of principal is recovered. In this example, $10 of economic loss ac-
crues in year 2 and §9 accrues in year 3. Correct income measure-
ment would require that the $19 bad debt expense be deducted over
a two year period as it economically accrues.?? This would match
the deduction of loan losses with the inclusion of interest income
which coml;)ensates the lender for bearing risk.

If GAAP reserves were respected for Federal income tax pur-
poses, as some commentators have recommended, then a $19 bad
debt deduction likely would be allowed in year 1. Under GAAP, it
can be argued that this is the amount that is necessary “... to cover
estimated losses inherent in the loan portfolio.” By contrast, the
President’s tax reform proposal would not allow a bad debt deduc-
tion before loan losses are charged off under GAAP. If loan losses
are charged off promptly when they economically accrue, then the
Administration pro would result in a correct measurement of
income from lending. However, a bank may not promi)tly charge
off a portion of a loan when its market value drops.?! In such cir-
cumstances, the bad debt deduction under the Administration pro-
posal may be delayed beyond the time when the loss economically
accrues,

If bad debts are not promptly charged off at the time loan losses
economically accrue, then the specific charge-off method provided
in the President’s tax reform proposal may overstate economic
income and resulting Federal income tax liability. However, modi-
fying the Administration Eroposal to allow a deduction prior to the
time that a bad debt is charged off would allow lenders to deduct
bad debts before borrowers are required to include forgiveness of
indebtedness income in their taxable incomes. Consistent income
measurement would require that the bad debt deduction of the
lender be coordinated with the forgiveness of indebtedness income
of the borrower.22 .

Comparison of alternative accounting methods

Table 1 compares the measurement of income from a risky loan
?ortfolio under (1) a mark-to-market system (i.e., economic accrual),
2) the experience method in current law, (3) GAAP, and (4) the Ad- -
ministration proposal, assuming that loan losses are charged off
(for Federal income tax and books purposes) when they economical-

20 In general, if interest rates are constant over the period, the economic loes arising from
default is equal to the fair market value (FMV) of the portfolio at the beginning of the period,
plus new loans durinig the period, minus collections during the period, minus the FMV of the
portfolio at the end of the period.

21 The GAAP standard does not appear to compel a bank to charge off a loan until the chance
of recovery is very small. Also, the charge off may be delayed until attempts to structure a
work-out arrangement with the borrower completely fail. In addition, banks may be reluctant to
promptly charge off defaults because of the adverse effect on mportefi income. .

b ere the defaulting borrower is solvent, deferred recognition of forgiveness of indebted-
nees income results in a potential revegue loss to the Treasury. :
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ly accrue. As in the example above, it is assumed that a bank
makes 100 loans at the end of year 1, each in the amount of one
dollar and each maturing in 2 years. The bank anticipates that 10
percent of the loans will default each year and, as a result, it
charges a 20 percent interest rate on all 100 loans, instead of 10
percent that would be charged on a riskless loan. The bank’s
income tax rate is assumed to be 50 percent, and interest and tax
rates are constant over the 3-year period.

In this example, the bank earns a 10 percent rate of return on its
pre-tax cashflow after loan losses. Nevertheless, under alternative
methods of accounting for bad debts, the bank’s tax liability and its
after-tax cashflow will vary. The impact of alternative accounting
methods on the bank’s tax liability can be summarized by the effec-
tive tax rate. The effective tax rate measures the difference be-
tween the pre-tax and after-tax rates of return as a percent of the
pre-tax rate of return. _

Table 1 shows that if the bank’s bad debt deductions were deter-
mined under a mark-to-market system, the rate of return on its
after-tax cashflow would be 5 percent. Consequently, its effective
tax rate would be 50 percent (10 percent minus 5 percent, divided
by 10 percent) which is the assumed statutory tax rate. The same
effective tax rate would result under the Administration proposal.
However, under the experience and GAAP methods of accounting,
the bank’s effective tax rate would be less than 50 percent. This
occurs because bad debt deductions are accelerated relative to the
mark-to-mark method of economic accrual. Under the experience
method, losses are deducted one year earlier than under the mark-
to-market system. Under the GAAP method, loan losses expected
to be incurred in future years may be deducted at the time when
repayment of the loan is recognized to be in jeopardy.



Table 1.—Cash Flows and Effective Tax Rates Under Various Methods of Accounting for Bad Debts

[Loans charged off promptly]
Item Year Total years Internal rate Effective tax
1 2 3 1t03 of return rate !
Pre-tax Cashflow —$100.00 $20.00 $99.00 $19.00 10.00% NA

Loans made . 100.00 0 0 100.00

Collections 0 0 81.00 81.00

Loss charged off. 0 10.00 9.00 19.00

Loan balance . 100.00 90.00 0 NA

Interest income . 0 20.00 18.00 38.00

After-tax Cashflow Computed Under
Alternative Methods )
" 1. Mark-to-market —100.00 15.00 94.50 9.50 5.00 + 50.0%

Interest income 0 20.00 18.00 38.00
Bad debt deduction ...................... 0 10.00 9.00 19.00
Taxable income 0 10.00 9.00 19.00
Tax liability 0 5.00 4.50 9.50

2. Experience method 2 eeeeemeseesnesasenenns —95.00 19.50 90.00 9.50 5.26 474
Interest income : 0 20.00 18.00 38.00
Reserve balance.........cccceceeeeannen. 10.00 9.00 0 NA
Bad debt deduction ...................... 10.00 9.00 0 19.00
Taxable income —10.00 11.00 18.00 19.00
Tax liability . -5.00 5.50 9.00 9.50 _

91
Ll



3. GAAPS ... eeeeeereareeerenaens - 90.50 10.00 90.00 9.50 5.40 46.0
Interest income.........ccoveevereerevnnene 0 20.00 18.00 38.00
Reserve balance...........cccevruenneeen. 19.00 9.00 9.00 NA
Bad debt deduction 19.00 0 0 19.00
Taxable income.......... —19.00 20.00 18.00 19.00
Tax liability.....ccceoeevvecincivnierenanaes —-9.50 10.00 9.00 9.50
4. Administration proposai................. —100.00 15.00 94.50 9.50 5.00 50.0
Interest income..........ccooeenreeeenenne. 0 20.00 18.00 38.00
Bad debt deduction ...................... 0 10.00 9.00 19.00
Taxable income........ccccoveeeumennneee 0 . 10.00 9.00 19.00
Tax liability......cccocorerereeeerrrrerenenens 0 . 5.00 4.50 9.50

1 The effective tax rate is computed as the dnﬁ'erence between the pre-tax and after-tax internal rates of return divided by the pre-tax
internal rate of return.

2 Assumes that similar loans were made in previous years so that the ratio of charge offs in the current and 5 prior years to the loan 3 o
balance in the current and 5 prior years is 10 percent.

3 Assumes that losses inherent in portfolio are recognized in the year that loans are made.
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In summary, the specific charge-off method of accounting for
loan losses, as provided by the Administration proposal, correctly
measures economic income if the lender promptly charges off bad
debts when economic losses are incurred. In this case, lenders that
use the experience method will claim bad debt deductions prior to
the time when they economically accrue, and will reduce their ef-
fective rate of tax. This favors taxpayers that use the reserve
method over taxpayers that use the specific charge-off method. The
experience method favors banks with rapidly growing loan portfo-
lios over banks with stable assets (since the tax benefit from accel-
erating bad debt deductions is larger when these deductions are
growing over time).

Accrual vs. cash accounting

Some have criticized the Administration proposal on the ground
that accrual method taxpayers in effect would be forced to use the
cash method for losses—deducting bad debts only when charged off.
It is argued that proper accrual accounting requires a current re-
serve deduction for losses that are anticipated to occur in order to
match the accrual of interest income.?3 In response it can be
argued that in a portfolio of loans of similar risk a higher interest
rate is charged on all loans to compensate for the percentage of
loans that actually default. Interest in ezcess of the risk-free rate
(risk premium) compensates the lender for the possibility of loss.
Thus, even though the interest on an individual loan that defaults
is accrued prior to the time that the loan is charged off, in a portfo-
lio context, the deduction for charging off a specific loan offsets
%islglplic;mium income from the solvent portion of the portfolio (see

able 1).

The Administration proposal notes that if a deduction were al-
lowed for additions to GAAP reserves, then an interest charge on
reserve balances would be appropriate. This is the method provided
in the Administration proposal in the case of property and casualty
company loss reserves (i.e., the Qualified Reserve Account method).
Under certain circumstances, it can be shown that this method is
equivalent in present value to the specific charge-off method.23*

Incentive for building reserves

Apart from considerations of proper income measurement, some
have argued that recognizing GAAP loan loss allowances for Feder-
al income tax purposes is desirable because it would create a tax
incentive for banks to increase their bad debt reserves. Under cur-
rent law, banks may be reluctant to increase reserves because of
the adverse effect on income and net worth as reported for finan-

23 The Administration proposal would not change present law rules governing the accrual of
interest income. In some cases, present law requires the accrual of interest due on a loan after
the time bank regulators require that the loan be classified as “nonperforming.” Some argue
that the tax rules for the accrual of interest income should more closely conform to regulatory
practices. However, regulatory accounting may be conservative in some cases so that income for
regulatory purposes may be less than ecomomic income. The tax accrual of interest income and
bad debt deductions are related—the nonaccrual of due but unpaid interest is equivalent to ac-
cruing such interest and, simultaneously, charging off a bad debt in the same amount.

238 See, Thomas Neubig and C. Eugene Stuerle, “The Taxation of Income Flowing Through
Financial Institutions: General Framework and Summary of Tax lssues,” Dept. of the Treasury,
Office of Tax Analysis (September 1983).
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cial and regulatory purposes. However, if these reserves were rec-
ognized for Federal income tax purposes, tax liability would de-
crease when reserves were strengthened.

As a matter of tax policy, it is not clear why it is desirable to
increase reserves stated in financial and regulatory reports. The ac-
counting standards used in preparing these reports may be con-
servative, reflecting bank regulators’ concerns about ensuring sol-
vency. To the extent that financial and regulatory accounting
standards are conservative, book income may be smaller than eco-
nomic income which, under the Administration proposal, is the
proper measure of the tax base. .

Administrative issues

Some have argued that an important disadvantage of the bad
- debt provision in the Administration proposal is that it could result
in an increase in disputes between taxpayers and the Internal Rev-
enue Service. Under the Administration proposal, a deduction for a
bad debt would be allowed only when the debt is determined to be
wholly or partially worthless and charged off the lender’s books. It
is argued that disputes may arise regarding when a debt is proper-
ly charged off. However, the same issue arises under current law.
Taxpayers on the reserve method reduce beginning of year reserves
by the amount of bad debts charged off. Under the Administration
proposal, the determination of when a bad debt may be charged off
for Federal income tax purposes would follow the standards in
present law. Under the Administration proposal and current law,
taxpayers have an incentive to charge off bad debts quickly for
Federal income tax purposes (in order to reduce taxable income)
and slowly for book purposes (to avoid a reduction in reported
income). Thus, under the  Administration proposal, the same stand-
ards would apply, and the same conflicts would arise, as under
present law. )

In response to administrative concerns about the President’s pro-
posal, it is noted that in 1983 over half of all banks were, in effect,
_ on the specific charge-off method. This occured where a bank’s re-

serve balance remained at its base year level. Many banks using
the {)ercentage of eligible loans method had frozen reserves as a
result of the decline in the allowable percentage from 1.0 percent,
in tax years beginning in 1982, to 0.6 percent in subsequent years.
Where the reserve remained level, the bad debt deduction is just
equal to the amount charged off for Federal income tax purposes.
For banks in this situation, the specific charge-off method produces
the same bad debt deduction as present law. For such banks, the
administrative burden involved in switching to the specific charge-
off method in the President’s proposal would not be onerous.

Transition rule

To prevent banks from deducting losses under the new rules on
loans for which a bad debt deduction was claimed under current
law (thereby obtaining a double deduction), the Administration pro-
posal requires that existing bad debt reserves be recaptured ratably
mfrer ei 9lséyear period beginning with the first taxable year starting
after .
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This transition rule is substantially more generous than simply
requiring banks to use current law rules with respect to existxe::ig
loans. The average ratio of tax reserves to net charge offs for Fed-
eral Deposit Insurance Corporation (FDIC) banks is estimated to be
less than two in 1983. If this ratio is representative for banks as of
the proposed effective date of the Administration proposal, then re-
quiring current law treatment for outstanding loans would effec-
tively recapture these reserves in less than two years. Thus, over a
5-year time horizon, the revenue gain from the 10-year recapture
rule would be about one-half that of requiring banks to use current
law rules with respect to existing loans,

The Administration proposal includes a provision to tax the
windfall gain of taxpayers who claimed accelerated depreciation de-
ductions at present law tax rates and, under the Administration
pro , would be taxed on income from this depreciated property
at the proposed lower tax rates. However, the Administration pro-
posal does not tax the windfall gain of taxpayers who claimed bad
debt deductions at present law tax rates and would recapture these
deductions at the proposed lower tax rates. It can be argued that
since bad debt deductions reduced tax liability by 46 cents per
dollar (at the 46-percent corporate rate), these deduction should be
recaptured at 46 cents rather than 33 cents per dollar (at the pro-
posed 33-percent corporate rate). The windfall gain from the pro-

rate reduction could be taxed by increasing the amount of

ad debt reserves included ratably in income under the Adminis-

tration proposal by 39.4 percent (the difference between the cur-

rent 46-percent tax rate and the proposed 33-percent tax rate, as a
percent of the proposed tax rate).

2. Thrift Institutions

Present Law

Under present law, thrift institutions24 are allowed to use either
the specific charge-off method or the reserve method to account for
their bad debt expenses for Federal income tax pu . Where
the reserve method is selected, the deduction is allowed for an
annual addition to loan loss reserves under the “experience”
method, the “percentage of eligible loans” method, or, if a suffi-
cient percentage of the thrift's assets constitute “qualified assets,”
the “percentage of taxable income” method.

Experience method

The experience method for thrift institutions is identical to the
bank experience method discussed above.

Percentage of eligible loans method

The computation for thrift institutions under this method is gen-
erally identical to the method for banks discussed above. However,
the deduction for any year cannot exceed the amount by which 12
percent of the total deposits or withdrawable accounts of the de-

~

24 The term “thrift institutions” is used herein to refer to mutual savings banks, domestic
building and loan associations and those cooperative banks without capital stock which are orga-
nized and operated for mutual purposes and without profit.
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positors of the thrift at the close of the taxable year exceeds the
sum of its surplus, undivided profits and reserves at the beginning
of such year.

Percentage of taxable income method

Under the percentage of taxable income method, an annual de-
duction is allowed for a statutory percentage of taxable income.28
The statutory percentage for tax years beginning after 1978 is 40
percent. The percentage of taxable income deduction amount is
added to the reserve in order to determine an ending balance in
the reserve.

- The full 40 percent of taxable income deduction is available only
where 82 percent (72 percent in the case of mutual savings banks
without capital stock) of the thrift institution’s assets are qualified.
Qualifying assets include feneral cash; obligations and securities of
governmental entities including corporations which are instrumen-
talities of governmental entities; obligations of State corporations
organized to insure the deposits of members; loans secured by a de-
posit or share of a member; loans secured by residential or church
real property and residential and church improvement loans; loans
secured by property, or for the improvement of property, within an
urban renewal area; loans secured by an interest in educational,
health or welfare institutions or facilities; property acquired
through defaulted loans on residential, church, urban development
or charitable property; educational loans; and property used in the
business of the association. Where the 82-percent test is not met,
the statutory rate is reduced by three-fourths of one Pgercentage
point for each one percentage point of such shortfall.2¢ For mutual
savings banks without capital stock, the statutory rate is reduced
by 1-1/2 percentage goints for each- percentage point that qualified
assets fail to reach the 72-percent requirement. At a minimum, 60
percent of a thrift institution’s assets must be qualifying (50 per-
cent for mutual savings banks without stock) in order to be eligible
gﬁ ‘deductions under the percentage of taxable income method at

As in the case for the percentage of eligible loans method, the
deduction for any year under the percentafe_of taxable income
method cannot exceed the amount by which 12 percent of the total
deposits or withdrawable accounts of the depositors of the thrift at
the close of the taxable year exceeds the sum of its surplus, undi-
vided profits and reserves at the beginning of such year.

A thrift may switch between methods of determining the addi-
tion to its bad debt reserve from one year to another. Such a
change does not, however, result in a change in the balance in the
bad debt reserve account at the beginning of the year in which the
change occurs,

% Code sec. 593. For purposes of determining the deduction under the percentage of taxable
income method, taxable income is computed without nfard to any deduction allowable for any
addition to the reserve for bad debts and exclusive of 18/46 of any net lonf-wrm capital gain,

ns on aseets the interest on which was tax-exempt, any dividends eligible for the corporate

vidends received deduction and any additions to gross income from the thrift's own distribu-
tions from previously accumulatd reserves.

16 For example, consider a thrift institution (other than a mutual savings bank) which has
only 76 percent of its aseets in qualified aseets. The shortfall is 7 percentage points; 8o the statu-
tory rate is reduced by 65-1/4 percentage points to 34-3/4 percent of taxable income.
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Under present law, if the bad debt reserve deduction for the tax-
able year determined under the above rules exceeds the amount
which would have been allowed as a deduction on the basis of
actual experience, the deduction is reduced by 20 percent of such
excess (sec. 291). Also, 59-5/6 percent of the deductible excess (after
the 20-percent reduction) is treated as a tax preference for purposes
of computing the corporate minimum tax (sec. 57).

The availability of the percentage of taxable income method is
not scheduled for expiration under present law. Thrift institutions
will not have the alternative of the percentage of eligible loans
method for taxable years beginning after 1987.

A special recapture provision applies to reserve balances in
excess of the balance computed under the experience method.
When a thrift institution distributes property to its owners, other
than as interest or dividends on deposits, in excess of earnings and
profits accumulated in taxable years beginning after December 31,
1951, the excess is treated as distributed from the bad reserve ac-
count to the extent of the excess of total reserves over experience
method reserves. When such a distribution takes place, the thrift
institution is required to reduce its reserve by such an amount and
simultaneously recognize the amount as an item of gross income.
This process increases current year’s earnings and profits, and
causes such distributions to be taxable to the recipient as dividends
in the amount of gf, excess distributed, rather than as a nontax-
able return of capital or as capital gains.

Determination of worthlessness

The determination of worthlessness of a debt under present law
is the same as for banks discussed above.

Background

Legislative history

Savinis and loan associations, cooperative banks, and mutual
savings banks were specifically exempted from Federal income tax
prior to 1952 under section 101(2) of the 1939 Code. The Revenue
Act of 1951 defined “bank” to include thrift institutions, thereby
depriving these organizations of their tax-exempt status. At the
same time thrift institutions were deprived of their tax-exempt
status, they were allowed to establish a reserve for bad debts up to
100 percent of taxable income to fund this reserve. Consequently,
although subject to Federal income tax, thrift institutions paid
very little actual tax as a result of the 1951 change. ‘

In the Revenue Act of 1962, Congress established a statutory bad
debt déduction for thrift institutions that generally were lower
than those permitted under the 1951 Act. A thrift could elect
either an annual addition to reserves of 60 percent of its taxable
income (subject to a maximum loss reserve of 6 percent of qualify-
ing real property loans) or establish a loss reserve of 3 percent of
qualifying real property loans plus a percentge of other loans based
on actual experience. Savings and loan associations and cooperative
banks coiild take advantage of these provisions only if 82 percent of
their assets were invested in residential real estate, liquid assets,
and certain other qualifying assets (qualified assets test). However,



24

23

mutual savings banks were not subject to the 82 percent of assets
test. The actual experience method was approved as an election for
all thrift institutions and a special 5 percent of loans rate was pro-
vided for the first $4 million of qualifying loans of new mutual
thrift institutions for their first five years of existence.

The Revenue Act of 1962 also established the rule requiring re-
capture of bad debt reserves in excess of the experience method
when distributions to shareholders exceeded current and accumu-
lated earnings and profits. The House Committee on Ways and
Means originally reported a more comprehensive recapture provi-
sion which would have required recapture of bad debt reserves bal-
ances in excess of the balance required under the experience
method on distribution to shareholders, whether or not earnings
and profits were present. This rule was based on a belief that the
sEecial bad debt reserve provisions for thrift institutions were for
the protection of depositors and that distributions should not be
made to shareholders until full income tax had been paid with re-
spect to the profits so distributed.?” As passed, however, distribu-
tions were treated as coming from the untaxed reserves, and hence
subject to recapture, only after earnings and profits had been ex-
hausted (present law).

The Tax Reform Act of 1969 established the basics of the present
system. The alternative 3-percent method was eliminated in favor
of the experience and percentage of loan methods applicable to
banks, and the 60 percent of taxable income deduction was phased
down to a 40-percent deduction over 10 {gars. The qualified assets
test was extended to mutual savings banks (at a 72-percent rate). A
?_pecial provision was added which provided that, where the quali-
led assets test was not met but at least 60 percent of assets were
qualified (50 percent for mutual savings banks), the bad debt deduc-
tion would still be available under the percentage of taxable
income method, but in a reduced amount.

The Tax Reform Act of 1969 also provided that the excess of the
bad debt deduction of a financial institution (including a thrift in-
stitution) over the bad debt deduction which would have been al-
lowed under the experience method constitutes an item of tax pref-
erence for purposes of the corporate minimum tax.

The Economic Recovery Tax Act of 1981 expanded the definition
of organizations eligible for the bad debt rules for thrift institu-
tions to include stock savings banks. The rules applicable to stock
savings banks are the same as those sigflicable to savings and loan
associations. The Tax Equity and Fi Responsibility Act of 1082
reduced the bad debt deducton of thrift institutions using a method
other than the specific charge-off method or the bank experience
method by 15 percent of the excess of the deduction otherwise al-
lowable over the deduction which would have been allowable under
the experience method. This reduction was part of a boarder cut-
back in tax preferences. Concurrentl{, the portion of the actual de-
duction in excess of the amount allowable under the experience
method constituting a tax preference item for purposes of the mini-
mum tax was reduced to 71.6 percent. The Deficit-Reduction Act of

27 H. Rep. No. 1447, 87tk Congress, 2d Sess. (1962).
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1984 increased the cutback of deduction to 20 percent of the excess

of the deduction over that allowable under the experience method
and decreased the minimum tax preference inclusion rate to 59-5/6
percent.

Financial accounting methodology

The financial accounting methodology for thrift institutions is
the same as for banks.

Regulatory accounting

For regulatory purposes, thrift institutions are no longer re-
quired to maintain ;pecific reserves to offset potential bad debt
losses. Instead, the Federal Home Loan Bank Board (FHLB) re-

uires that thrift institutions insured by the Federal Savings and

an Insurance Corporation (FSLIC) satisfy a minimum net worth
requirement designed to guarantee adequate capitalization of the
institution.2® The present net worth requirement consists of the
sum of the amounts determined under four separate factors. These
are the “base factor” (generally 3 percent of most liabilities), the
‘“growth factor” (a varying percentage determined by the rate of
growth in liabilities), the “‘contingency factor” (including 2 percent
of recourse liabilities, 10 percent of the amount of direct invest-
ment in non-traditional activities, and 20 percent of “scheduled
items”)2® and the amortization factor (a phase-in of the more re-
strictive application of the net worth rules). For regulatory pur-
poses, net worth consists of all reserve accounts (other than those
related to the valuation of a specific asset), retained earnings and
all capital stock accounts.3°

The primary focus of regulatory concern is to insure that ade-
quate capitalization exists within an institution to s'ﬁ]:port the level
of activities in which the institution is engaged. The presence of
adequate capitalization minimizes the risk of failure which would
result in the FSLIC being required to fulfill its obligation to the in-
stitution’s depositors. This focus is substantially different from the
focus of tax accounting (the measurement of net income in a given
period) or the principle focus of financial accounting (the measure-
ment of the net value of the assets given potential impairment).
For this reason, the amount of the requirement is measured pri-
marily with respect to the amount of the institution’s liabilitics.
Where asset values are considered (such as through the contingen-
cy factor), it is to measure a potential dimunition in the asset’s
value as that dimunition could affect the ability of the institution
to meet its obligations. Total capitalization, including reserve ac-
counts, is measured since it is abi it{et: meet obligations that is the
concern. Had no reserve accounts been maintained, the equity of
the institution would be increased by the amount which would

88 12 C.F.R. sec. 563.18 (1985). The present regulations became effective on March 21, 19865,
Prior to that time, a joint requirement of a reserve for liabilities to depositors in insured ac-
counts and a minimum net worth requirement applied. The change unified the two require-
ments into a single net worth requirement and expanded the elements which are considered in
determining required minimum net worth.

29 Scheduled items include “slow loans” and foreclosed real estate among other items. 12
C.F.R. sec. 561.16. .

%0 12 C.F.R. soc. 561.13.
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exist in the reserves. So long as the minimum amount of net equity
is kept, distribution of amounts, which would otherwise not have
been available due to their being placed in a reserve, is prevented.

Administration Proposal

The Administration proposal would repeal the use of the experi-
ence, percentage of eligible loans and percentage of taxable income
methods for thrift institutions effective for tax years beginning on
or after January 1, 1986. Under the Administration proposal, de-
ductions for bad debts would be allowed when the loans are partial-
ly or wholly worthless (i.e., the specific charge-off method would be
used). This results in the same treatment for thrift institutions as
for all other taxgayers. That portion of the reserve balance on the
effective date which is equal to the greater of the reserve which
would be re%uired under the experience or percentage of eligible
loans methods will be required to be taken into income ratably
over ten years. At the election of the thrift, the portion of the re-
serve to be included in income can be taken entirely in the first tax
year the proposal is effective.

Other Proposals .

1984 Treasury Report

Like the Administration proposal, the 1984 Treasury report
would repeal the use of the three reserve methods. However, the
Treasury proposal would require the inclusion in income over a 10-
year period of the entire reserve amount, not just the greater of
the reserve amounts computed under tHe experience or the per-
centage of eligible loans methods. The alternative to elect immedi-
ate inclusion of the reserve amount rather than inclusion over a
10-year period would not be available.

S. 409 and H.R. 800 (Bradley-Gephardt)

The Bradley-Gephardt bill would repeal the percentage of eligi-
ble loans method and the percentage of taxable income method ef-
fective for tax years beginning after December 31, 1986. The experi-
ence method would be retained. . ' ’

H.R. 2222 and S. 1006 (Kemp-Kasten)

The Kemp-Kasten bill would repeal the percentage of eligible
loans method and the percentage of taxable income method effec-
tive for tax years beginning after December 31, 1986. The experi-
ence method would retained. (The Kemp-Kasten and Bradley-

" Gephardt bills are identical with respect to the bad debt Teserves of

thrift institutions and banks.)

S. 1263 (Roth) and H.R. 2874 (Flippo-Frenzel)

The bill would require that tax bad debt reserves for commercial
banks be conformed to the bad debt reserve maintained for finan-
cial statement purposes, up to a maximum reserve of 1.5 percent of
total loans. The greatest tax deduction in any one year would be
limited to 0.5 percent of total loans of the taxpayer at the end of
that year. Any initial increase in the tax reserve due to the con-
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formity requirement would be spread over 6 years. The changes
would "apply with respect to taxable years beginning after 1984,
The bill would repeal the current experience method and percent-
age of eligible loans method of computing reserves for bad debts of
commercial banks.

Analysis

Overview

Taxpayers generally are not allowed to deduct future liabilities
or expenses until the event giving rise to the liability or expense
occurs. In the case of loans, the Federal income tax laws have since
1921 have allowed taxpayers to deduct additions to bad debt re-
serves; that is, to accumulate a bad debt reserve out of pre-tax
rather than after-tax, income. Absent the special provisions for bad
debt reserves, taxpayers would not be allowed to deduct a loan loss
until the loan is determined to be wholly or partially worthless.

Thrift institutions (i.e., mutual savings banks, domestic building
and loan associations, savings and loan associations, and coopera-
tive banks without capital stock) are granted more favorable Feder-
al income tax treatment in the computation of their bad debt de-
ductions than banks and other creditors. Thrift institutions are al-
lowed to compute the deductible addition to their bad debt reserves
under the percentage of taxable income method in addition to any
of the three methods available to commercial banks (i.e., the expe-
rience method, the percentage of eligible loans method, and the
specific charge-off method).

The bad debt deduction of thrift institutions can be viewed as
comprised of two components: (1) the deduction that would be al-
lowable if thrift institutions were subject to the same rules as com-
mercial banks, and (2) the deduction in excess of this amount. The

_main issue there is whether the reserve method of accountinf for
bad debts more accurately measures the economic income of lend-
ers than the specific charge-off method that would be required by
the Administration proposal. To the extent that the percentage of
taxable income met for thrift institutions results in a larger
bad debt deduction than the methods available to commercial
banks, this can be viewed as a tax incentive for encouraging thrift
institutions to specialize in residential mortgage lending and cer-
tain other qualified lending. With respect to the component of
thrift bad debt deductions intended as an incentive for qualified
lending, the main issue is whether or not there should be such an
incentive and, if so, whether the incentive is effective. A second
issue is the Federal income tax treatment under the Administra-
tion’s proposal of bad debt reserves accumulated on existing loans.

Incentive component of thrift bad debt reserves

The percentage of taxable income method for thrift institutions
was designed at least in part to encourage residential mortgage
lending. However, the present system is estimated to cost $1 billion
per year in lost Federal tax revenue,®! and may not be well de-

31 Joint Committee on Taxation, Estimates of Federal Tax Expenditures for Fiscal Years 1986-
1990 (JCS-8-85), April 12, 1985.
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signed to achieve its objective. Under present law, commercial
banks and investors other than thrift institutions (which are ex-
cluded from the percentage of taxable income method) are given no
tax incentive to engage in residential mortgage lending. Thrift in-
stitutions with less than 60 percent of assets invested in residential
mortgages and other qualifying assets also have no incentive to in-
crease their mortgage lending, nor do thrift ‘institutions whose
qualifying assets exceed 82 percent of total assets (72 percent for
mutual savings banks). The 10-point difference in the asset require-
‘ments between savings and loan association and mutual savings
banks appears to create an uneven playing field for competition be-
tween these institutions. Also, to the extent that the present
system encourages thrift institutions to specialize in mortgage
lending (at least up to the 82- and 72-percent levels), it is inconsist-
ent with regulatory policies that encourage greater diversification
of loan portfolios.

The Administration proposal would require banks and thrift in-
stitutions to compute their tax in the same manner as other cor
rations, that is, to use the specific charge-off method for deducting
loan losses. The efect of such a change will be to increase the mar-
ginal rate of tax for these institutions from 31.4 percent to 33 per-
cent. The present law tax advantage of thrift institutions relative
to commercial banks and other corporations would be eliminated,
as would the tax incentive for thrift institutions to specialize in res-
idential mortgage lending. If Congress desires to retain a tax incen-
tive for residential mortgage lending, then a generalized tax incen-
tive available to all mortgage lenders could be enacted. However, it
should be noted that one of the present law tax preferences re-
tained by the Administration proposal is the deductibility of inter-
est on loans secured by a taxpayer’s principle residence. This tax
expenditure, estimated to reduce Federal income tax revenues by
over $27 billion in fiscal year 1986, provides a substantial incentive
for homeownership and residential mortgage lending. The Adminis-
tration proposal also retains the provisions of present law that
defer and exclude a portion of capital gains realized from the sale
of a principal residence.

Transition rule

The Administration proposal would allow lenders to deduct loans
charged off in taxable years beginning after 1985, even though re-
serve deductions may have been claimed for these loans in prior
tax years. To prevent a double deduction of loan losses, taxpayers
other than thrift institutions would be required to include existin
bad debt reserves in income over a 10-year period beginning wit
the first taxable year starting after 1985. In the case of thrift insti-
tutions using the percentage of taxable income method, the incen-
tive portion of bad debt reserves would not be recaptured (i.e., in-
cluded in taxable income). The incentive portion of thrift bad debt
reserves would be determined as the excess of existing reserves
over the greater of reserves computed using the two alternative re-
serve methods available to thrift institutions under present law
(i.e., the experience and percentage of eligible loan methods). Thus,
the transition rule for thrift institutions is more generous than
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that for other lenders since a portion of existing reserves may be
exempted from current tax.

The non-incentive portion of thrift reserves would be recaptured
over 10 years in the same manner as the bad debt reserves of tax-
payers other than thrift institutions. Since the amount subject to
recapture is limited to the greater of reserves computed under the
experience and percentage of eligible loan methods, thrift institu-
tions would have an incentive to rearrange their portfolios in such
a manner as to reduce the amount recaptured and, corresponding-
ly, increase the amount forgiven. Where the percentage o eligibfe
loans method results in larger reserves than the experience meth-
ods, thrift institutions could reduce the recapture amount by ex-
changing qualified assets (such as home mortgages) for nonqual-
ified assets (such as Government National Mortgage Association
certificates) immediately before the effective date. To prevent this
type of manipulation, the Administration proposal could be modi-
led to recapture reserves computed according to the percentage of
eligible loans method as of December 31, 1984 (or some other date
prior to release of the Administration proposal), if greater than the
amount otherwise subject to recapture.

The Administration ({)roposal does not tax the windfall gain of
taxpayers who claimed bad debt deductions at present law tax
rates and would recapture these deductions at the proposed lower
tax rates. It can be argued that since bad debt deductions reduced
tax liability by 46 cents per dollar (at the 46-percent corporate
rate), these deductions should be recaptured at 46 cents rather
than 33 cents per dollar (at the proposed 33-percent corporate rate).
The windfall gain from the fproposed rate reduction could be taxed
by increasing the amount of bad debt reserves included ratably in
income under the Administration proposal by 39.4 percent (the dif-
ference between the current 46-percent tax rate and the proposed
33-percent tax rate, as a percent of the 33-percent tax rate).

Under present law, distributions to shareholders by domestic
building and loan associations and institutions that are treated as
mutual savings banks, are subject to a tax benefit rule. Distribu-
tions in excess of earnings and %rofits (accumulated after 1951) are
treated as made out of bad debt reserves for qualifying loans in
excess of reserves determined using the experience method. In ad-
dition, such distributions are inciuded in the gross income of the
payor. The effect of this provision is to recapture the tax benefits
associated with the percentage-of taxable income method of com-
puting bad debt reserves to the extent that an investor-owned
thrift institution distributes retained earnings attributable to these
tax benefits. Under the Administration proposal, it is unclear
whether distributions out of bad debt reserves that are not recap-
tured would be subject to the tax benefit rule in present law. Since
the tax benefit rule was part of present law when investor-owned
thrift institutions took advantage of the percentage of taxable
income method, it can be argued that an exemption from this rule
would constitute retroactive tax relief to investors in these institu-
tions. ,

Some thrift institutions have followed financial accounting proce-
dures which treat the tax deduction for bad debts under the per-
centage of income method as a reduction in their effective tax rate

56~330 0 - 86 - 2
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rather than as a timing difference. As a result, no amounts cur-
rently exist in their deferred tax reserve accounts to cover the ad-
ditional tax resulting from the Administration’s proposal to recap-
ture a portion of the bad debt reserve. It is likely that all addition-
al tax due to recapture would be required to be reported for finan-
cial purposes as an expense in the year the provision becomes effec-
tive, irrespective of the fact that it would be paid over a ten-year
period. A similar approach would likely be required for regulatory
purposes.

A certain level of net worth is required for regulatory purposes.
Thus, it is argued that a sudden decrease in net worth as a result
of the Administration proposal could result in many thrifts failing
to meet regulatory requirements. In response, it is argued that the
problem lies not with the Administration’s recapture proposal, but
rather with the failure of certain thrift institutions to show a de-
ferred tax liability on their balance sheets. Thus, it is argued, the
problem is one of a failure to follow adequate accounting proce-
dures in the past, and not a problem of tax policy.
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B. Interest on Debt Used to Purchase or Carry Tax-Exempt
Obligations

Present Law and Background

In general

Present law (sec. 265(2)) disallows a deduction for interest on in-
debtedness incurred or continued to purchase or carry tax-exempt
obligations. This rule applies both to individual and corporate tax-
payers. The rule also applies to certain cases in which a taxpayer
incurs or continues interest expense and a related person acquires
or holds tax-exempt obligations (sec. 7701(f)).32

Application to taxpayers generally

The Internal Revenue Service and the courts have consistently
interpreted section 265(2) to disallow an interest deduction only
when a taxpayer incurred or continued indebtedness for the pur-
pose of acquiring or holding tax-exempt obligations.?® They have
employed various tests to determine whether a taxpayer has the
prohibited purpose. In general, when a taxpayer has independent
business or personal reasons for incurring or continuing debt, the
taxpayer has been allowed an interest deduction regardless of his
tax-exempt holdings. When no such independent purpose exists,
and when there is a sufficiently direct connection between the in-
debtedness and the acquisition or holding of tax-exempt obliga-
tions, a deduction has been disallowed.

In Wisconsin Cheeseman, Inc. v. United States, 388 F. 2d 420 (Tth
Cir. 1968), an interest deduction was disallowed for a corporation
which took out short-term bank loans to meet recurrent seasonal
needs for funds, pledging tax-exempt securities as collateral. The
court held that the taxpayer could not automatically be denied a
deduction because it had incurred indebtedness while holding tax-
exempt obligations. However, use of the securities as collateral es-
tablished a sufficiently direct relationship between the loans and
the purpose of carrying tax-exempt securities. The court stated fur-
ther that a deduction should not be allowed if a taxpayer could rea-
sonably have foreseen, at the time of purchasing tax-exemptsythat
a loan would probably be required to meet ordinary, recurrent eco-
nomic needs.

32 In addition to interest deductions, present law (sec. 265(1)) denies a deduction for nonbusi-
ness expenses. for the production of tax-exempt interest income, which expenses would otherwise
be deductible under section 212. This may include, for example, brokerage and other fees associ-
ated with a tax-exempt portfolio. Present law also disallows deductions for certain expenses of
gnutuag fu‘pdsdwhich pay tax-exempt dividends and for interest used to purchase or carry shares
in such a fund.

33 Legislative history indicates that Congress intended the purposes test to apply. See, e.g., S.
Rep. lﬁg'%n. 66th Co?\’g. 3d Sess. 6-7 (19?5); S. Rep. No. 398.p88th Cong., 1st &85 24 (1922); S.
Rep. No. 558, 73d Cong., 3d Sess. 24 (1934).

30)
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In Rev. Proc. 72-18, 1972-1 C.B. 740, the Internal Revenue Service
provided guidelines for application of the disallowance provision to
individuals, dealers in tax-exempt obligations, other business enter-
prises, and banks in certain situations. 34

Under Rev. Proc. 72-18, a deduction is disallowed only where in-
debtedness is incurred or continued for the purpose of purchasing
or carrying tax-exempt obligations. This purpose may be estab-
lished either by direct or circumstantial evidence. Direct evidence
of a purpose to purchase tax-exempt obligations exists where the
proceeds of indebtedness are directly traceable to the purchase of
tax-exempt obligations or when such obligations are used as collat-
eral for indebtedness, as in Wisconsin Cheeseman above. In the ab-
sence of direct evidence, a deduction is disallowed only if the totali- -
ty of facts and circumstances estabiishes a sufficiently direct rela-
tionship between the borrowing and the investment in tax-exempt
obligations. A deduction generally is not disallowed for interest on
an indebtedness of a personal nature (e.g., residential mortgages) or
indebtedness incurred or continued in connection with the conduct
of an active trade or business.

Under Rev. Proc. 72-18, when there is direct evidence of a pur-
pose to purchase or carry tax-exempt obligations, no part of the in-
terest paid or incurred on the indebtedness (or on that portion of
the indebtedness directly traceable to the holding of particular tax-
exempt obligations) may be deducted. In other cases, an allocable
portion of interest is disallowed, to be determined by multiplying
the total interest on the indebtedness by the ratio of the average
amount during the taxable year of the taxpayer’s tax-exempt obli-
gations to the average amount of the taxpayer's total assets.

Rev. Proc. 72-18 provides specifically that dealers in tax-exempt
obligations are denied an interest deduction when they incur or
continue indebtedness for the purpose of holding tax-exempt obliga-
tions, even when such obligations are held for resale.®S When deal-
ers incur or continue indebtedness for the general purpose of carry-
ing on a brokerage business, which includes the purchase of both
taxable and tax-exempt obligations, an allocable portion of interest :
is disallowed. However, the disallowance rule generally does not °
apply where indebtedness is incurred to acquire or improve physi-
cal facilities. The revenue procedure does not specify under what
circumstances, if any, a bank is to be treated as a dealer in tax-
exempt obligations.

Application to financial institutions

Allowance of deduction for interest paid on deposits

Legislative history suggests that Congress did not intend the dis-
allowance provision to apply to the indebtedness incurred by a
bank or similar financial institution to its depositors.2® The IRS

34 That is, those situations not covered by Rev. Proc. 70-20, 1970-2 C.B. 499, discussed below.
38 See, Leslie v. Comm'r, 413 F.2d 636 (2d Cir. 1969), cert. den. 396 U.S. 1007 (1970). The court
in Leslie held specifically that the exemption of banks under the disallowance provision did not
aprly to a brokerage business.
19 £4See S. Rep. No. 588, 73d Cong., 2d Sess. 24 (1934); S. Rep. No. 830, 88th Cong., 2d Sess. 80
( ).
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took the position as early as 1924 that indebtedness to depositors
was not incurred to purchase or carry tax-exempt obligations,
within the meaning of the law. In Rev. Rul. 61-22, 1961-2 C.B. 58,
the IRS restated its position that the provisions of the law ‘“have
no application to interest paid on indebtedness represented by de-
posits in banks engaged in the general banking business since such
indebtedness is not considered to be “indebtedness incurred or con-
tinued to purchase or carry obligations * * *’ within the meaning
of section 265.”

Despite this general rule, the IRS has attempted to disallow in-
terest deductions of financial institutions in certain cases. Rev. Rul.
67-260, 1967-2 C.B. 132, provided that a deduction will be disallowed
when a bank issues certificates of deposit for the specific purposes
of acquiring tax-exempt obligations. The ruling concerned a bank
which issued certificates of deposit in consideration of, and in ex-
change for, a State’s tax-exempt obligations, the certificates having
approximately the same face amount and maturity dates as the
State obligations.

In Rev. Proc. 70-20, 1970-2 C.B. 499, the IRS issued guidelines for
application of the disallowance provision to banks holding tax-
exempt State and local obligations. Rev. Proc. 70-20 provides that a
deduction will not be disallowed for interest paid or accrued by
banks on indebtedness which they incur in the ordinary course of
their day-to-day business, unless there are circumstances demon-
strating a direct connection between the borrowing and the tax-
exempt investment. The IRS will ordinarily infer that a direct con-
nection does not exist (i.e., a deduction will ordinarily be allowed)
in cases involving various forms of short-term indebtedness,37 in-
cluding deposits and certificates of deposit; short-term Eurodollar
deposits and borrowings; Federal funds transactions and similar
interbank borrowing; repurchase agreements; and borrowing di-
rectly from the Federal Reserve to meet reserve requirements.
Within these categories, unusual facts and circumstances outside of
the normal course of business may demonstrate a direct connection
between the borrowing and the investment in tax-exempt securi-
ties; in these cases, a deduction will be disallowed. However, IRS
will not infer a direct connection merely because tax-exempt obli-
gations were held by the bank at the time of its incurring indebted-
ness in the course of its day-to-day business.

Under Rev. Proc. 70-20, application of the disallowance provision
to long-term capital notes is to be resolved in the light of all the
facts and circumstances surrounding the issuance of the notes. A
deduction is not to'be disallowed for interest on indebtedness cre-
ated by the issuance of capital notes for the purpose of increasing
capital to a level consistent with generally accepted banking prac-
tice. Types of borrowings not specifically dealt with by the revenue
procedure are to be decided on a facts and circumstances basis. Ad-

37 For purposes of the revenue procedure, ‘short-term bank indebtedness” means indebted-
ness for a term not to exceed three years. A deposit for a term exceeding three years is treated
as short-term when there is no restriction on withdrawal, other than loss of interest.
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ditionally, Rev. Proc. 72-18, discussed above, is applicable to finan-
cial institutions in situations not dealt with in Rev. Proc. 70-20.38

Since the issuance of Rev. Proc. 70-20, several cases and rulings
have addressed the issue of bank deposits or similar arrangements
which are secured or collateralized gg tax-exempt obligations.
These decisions have generally refrained from applying the disal-
lowance provision.

Rev. Proc. 78-34, 1978-2 C.B. 535, allowed a deduction for interest
Faid by commercial banks on borrowings of Treasury tax and loan

unds when those borrowings are secured by pledges of tax-exempt
obligations. The IRS took the position that this type of borrowing is
in the nature of a demand deposit.

In Investors Diversified Services, Inc. v. United States, 573 F. 2d
843 (Ct. Cl. 1978), the court found that the use of tax-exempt securi-
ties as collateral for face-amount certificates®® was not sufficient
evidence of a pu to purchase or carry tax-exempt obligations
and, therefore, allowed an interest deduction. Noting various simi-
larities between banks and face-amount certificate companies, the
court held that the rationale for the ‘‘bank exception” to the disal-
lowance provision was equally applicable to these companies. The
court cited three further grounds for holding the disallowance pro-
vision inapplicable: (1) that the sale of certificates (i.e., borrowing)
was wholly separate from and independent of the company’s invest-
ment process, including the acquisition and maintenance of tax-
exempt securities; (2) that the essential nature of the company’s
business was the borrowing of money which had to be invested in
order to pay off the certificate holders; and (3) that the company
could not reduce its borrowings by disposing of its tax-exempt secu-
rities, since only the certificate holders had the power to terminate
each certificate.

Finally, in New Mexico Bancorporation v. Comm'r., 74 T.C. 1342
(1980), the Tax Court permitted a bank a deduction for interest

aid on repurchase agreements which were secured by tax-exempt
tate and municipal obligations. The court concluded that the re-
purchase agreements were similar to other types of bank deposits,
and were not the type of loans or indebtedness intended to be cov-
ered by the disallowance provision. Furthermore, the bank’s pur-
Kose for offering repurchase agreements was independent of the
olding of tax-exempt obligations.4°

.38 Rev. Proc. 70-20 was modified by Rev. Proc. 83-91, 1983-2 C.B. 618, to provide that a deduc-
tion will generally not be disallowed in the case of repurchase agreements collateralized by tax-
exempt securities (as well as those collaterialized by taxable obligations). This modification was
in res b:l” t)o the decision in New Mexico Bancorporation v. Comm'r, 74 T.C. 1342 (1980) (dis-
c ow).

3% Face-amount certificates are certificates under which the issuer agrees to pay to the holder,
on a stated maturity date, at least the face amount of the certificate, including some increment
over the holder's payments. Present law (sec. 265(2)) provides that interest paid on face-amount
certificates by a registered face-amount certificate company shall not be considered as interest
incurred or continued to purchase or carry tax-exempt obligations, to the extent that the aver-
age amount of tax-exempt obligations held by such institution during the taxable year does not
exceed 15 percent of its average total assets. The Investor Diversified Services case involved a
face-amount certificate company whose tax-exempt holdings exceeded 15 percent of its total

assets.

49 Rev, Proc. 80-55, 1980-2 C.B. 849, would have disallowed a deduction for interest paid by
commercial banks on certain time deposits made by a State and secured by pledges of tax-
exempt obligations. The revenue p ure concerned banks that participate in a State program
that requires the banks to bid for State funds and negotiate the rate of interest, and requires

Continued
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20-percent reduction in preference items

Under a provision originally added by the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA), and modified by the Deficit Re-
duction Act of 1984, the amount allowable as a deduction with re-
spect to certain financial institution preference items is reduced by
20 percent. (The original TEFRA rule provided for a 15 percent re-
duction.) Financial institution preference items include interest on
indebtedness incurred or continued by financial institutions*! to
purchase or carry tax-exempt obligations acquired after December
31, 1982, to the extent that a deduction would otherwise be allow-
able for such interest. Unless the taxpayer (under regulations to be
prescribed by the Treasury) establishes otherwise, the 20 percent
reduction applies to an allocable portion of the taxpayer’s aggre-
gate interest deduction, to be determined by multiplying the other-
wise allowable deduction by the ratio of the taxpayer’s average ad-
justed basis of tax-exempt obligations during the year in question
to the average adjusted basis of the taxpayer’s total assets. For ex-
ample, a bank which invests 25 percent of its assets in tax-exempt
obligations is denied a deduction for $5,000 of each $100,000 of in-
terest paid to its depositors during the taxable year (20 percent X
$25,000 interest allocable to debt used to acquire or hold tax-ex-
empts). For purposes of this provision, interest specifically includes
amounts paid in respect of .deposits, investment certificates, or
withdrawable or repurchasable shares, whether or not formally
designated as interest.

Administration Proposal

The Administration proposal would deny banks, thrift institu-
tions, and other financial institutions a det{uction for any interest
payments that are allocable to the purchase or carrying of tax-
exempt obligations acquired on or after January 1, 1986. The
amount of interest allocable to tax-exempt obligations would be de-
termined as it is for purposes of the 20 percent reduction in prefer-
ence items under present law. Thus, a deduction would be denied
for that portion of a bank’s otherwise allowable interest deduction
that is equivalent to the ratio of (1) the average adjusted basis
during the year of tax-exempt obligations held by the bank and ac-
quired on or after January 1, 1986, to (2) the average adjusted basis
of all assets held by the bank. For example, if an average of one-
third of a bank’s assets during the year consisted of tax-exempt ob-
ligations acquired in 1986 or later years, the bank would be denied
one-third of its otherwise allowable interest deduction. The propos-
al states that this pro rata presumption would be irrebutable.4?

the State to leave such deposits for a specified period of time. The IRS took the position that
direct evidence of a pul:rose to purchase or carry tax-exem%t obligations exists in such transac-
tions under Rev. Proc. 72-18. Rev. Proc. 80-56 was revoked by Rev. Proc. 81-16, 1981-1 C.B. 688.
However, Rev. Proc. 81-16 states that the disallowance Jwvision will continue to ap%ly to inter-
est paid on deposits that are incurred outside of the ordinary course of the banking business, or
m circumstances demonstrating a direct connection between the borrowing and the tax-exempt
tions.

4V The provision applies to commercial banks, mutual savings banks, domestic building and
loan associations, and cooperative banks.

42 Administration proposal, p. 244.
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Under the Administration proposal, the 20 percent disallowance
rule would continue to apply with respect to tax-exempt obligations
acquired between January 1, 1983, and December 31, 1985. Thus, a
financial institution would reduce its otherwise allowable interest
deduction by the sum of (1) 100 percent of interest allocable to tax-
exempt obligations acquired in 1986 or later years, and (2) 20 per-
cent of interest allocable to tax-exempt obligations acquired in cal-
endar years 1983 through 1985, each determined under the formula
above. For example, if 25 percent of a bank’s assets consisted of
tax-exempt obligations acquired in 1986 or later years, and an addi-
tional 25 percent consisted of tax-exempt obligations acquired in
1983, 1984, or 1985, the bank would be denied 30 percent of its oth-
erwise allowable interest deduction (i.e., 25 percent attributable to
obligations acluired in or after 1986, and 5 percent (.20 x 25 per-
cent) attributable to obligations acquired in 1983-85).

Analysis

The allowance of interest deductions to financial institutions
which acquire or hold tax-exempt obligations raises a number of
legal and policy issues. These include (1) administrative problems,
including the tracing of borrowed funds and, in the absence of trac-
ing, the allocation of funds among different purposes of the taxpay-
er; (2) a concern for tax equity, since finsncial institutions are gen-
erally allowed to deduct interest on debt used to finance the acqui-
sition or holding of tax-exempt obligations, while most other tax-
payers are prohibited from doing so; and (3) the probable effect of
any modification of the existing rule on the market for tax-exempt
State and municipal bonds. , \

Administrative problems - @

The disallowance provision generally

The basic policy of the disallowance provision is to prevent a tax-
payer from receiving tax-exempt income and paying tax-deductible
interest on the same or equivalent funds. Thus, in a simple case, a
taxpayer who borrows $10,000, which he then immediately invests
in tax-exempt obligations, is denied a deduction for interest paid to
the lender on the $10,000. This prevents a result under which the
taxpayer, by receiving the benefits of both tax-exempt income and
the interest deduction, could offset taxes on other income (and
thereby reduce Federal tax revenues) merely by serving as a pass-
through for the funds.

As the taxpager's finances become more complex, the adminis-
tration of the disallowance provision becomes progressively more
complicated. Because money is fungible—that is, one $10,000 is the
same ag any other $10,000—it is difficult to determine whether a
taxpayer is financing the acquisition or holding of particular tax-
exempt obligations with the 8_roceeds of any particular indebted-
ness. It may be even more difficult to determine whether the tax-
payer has the actual purpose of doing so. This is particularly true
in the case of a corporation (or a wealthy individual) which con-
stantly incurs debt for a variety of purposes and which also, in sep-
arate transactions, acquires and holds tax-exempt obligations.
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Application to banks

The fungibility problem is particularly acute with respect to
banks,*3 whose major business consists of the lending and borrow-
ing of interchangeable sums of money, including (to varying de-
grees) the acquisition and holding of tax-exempt obligations. Even
the purposes test, when applied to banks, may result in conflicting
conclusions. A bank may argue that, in accepting deposits, it is
simply carrying on its general business as a bank—in a sense, that
it has an independent business purpose for incurring debt to its de-
positors. According to this view, the bank should be allowed an in-
terest deduction under the general principles applicable to all tax-
payers. Alternatively, the bank may argue that the acceptance of
deposits does not constitute borrowing, at all.4¢4 It may also be
arguéd, however, that an equally established purpose of a bank’s
general business (as demonstrated by bank practice) is the acquisi-
tion and holding of tax-exempt obligations. Under this interpreta-
tion, an allocable portion of deposits accegged in the general course
of business should be considered to have been acceﬁted for the pur-
pose of investing in tax-exempt obligations, and the deduction for
that portion should be disallowed.

The Administration proposal would deny financial institutions a
deduction for an allocable portion of interest paid on deposits and
other indebtedness, equivalent to the portion of the institution’s
assete which is invested in tax-exempt obligations. This approach
avoids tracing problems and is comparable to the treatment accord-
ed under present law to dealers in tax-exempt obligations (other
than banks) who borrow money for the general purpose of conduct-
ing a general brokerage business, including the acquisition and
holding of tax-exempt and non-tax-exempt obligations. However, in
the case of dealers, a tracing rule is applied where interest is di-
rectly related to the acquisition or holding of tax-exempt obliga-
tions (resulting in disallowance), or to certain other pur s, €.8.,
acquiring or improving physical facilities (resulting in allowance of
related interest deductions); proportional allocation applies only to
interest which cannot be differentiated between different pur-
poses.*5 Thus, the law takes into account the particular situations
of different dealers. By applying a proportionate disallowance to all
interest deductions by financial institutions, the Administration
proposal would deny this flexibility. However, in the absence of a
proportionality rule, the Froblems of assessing a bank’s ‘“purpose”
in accepting deposits would remain as under present law.

Tax equity

Aside from revenue considerations, a major argument against
present law is that it prescribes differing treatment for financial

43 As used in this analysis, the term “banks” refers to all taxable financial institutions. Of
bt.:x-ﬁempt obligations hefc,l by financial institutions, the great majority are held by commercial

nks.

44 Banks may argue that deposits are distinguished from most other forms of debt, since they
are (1) for an unspecified period, and (2) terminable at the will of the de&oeitor, but not of the
bank. See, Investors Diversified Services, Inc. {. United States, 573 F.2d 843, 853 (Ct. Cl. 1978.)
This argument is obviously less agphlicable for time deposits. .

48 Rev. Proc. 72-18, 1972-1 C.B. 740; Leslie v. Comm'r, 413 F.2d 636 (2d Cir. 1969), cert. den--
396 U.S. 1007 (1970). .

\
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institutions and other taxpayers. By using deposited funds to pur-
chase or carry tax-exempt obligations, banks are able to enjoy the
benefits of receiving tax-exempt investment income and paying tax-
deductible interest on the same or equivalent funds—precisely the
double benefit which is denied to other taxpayers. The volume of
tax-exempt obligations held by banks (currently about one-third of
all such obligations) indicates that banks have made extensive use
of deposited funds to acquire and hold tax-exempts. This situation
has contributed to the relatively low effective tax rates paid by
banks since, by deducting the interest on debt used to purchase
tax-exempt obligations, a bank can ‘“zero out” its taxable income by
investing a relatively small percentage of its assets in tax-exempt
obligations. For example, even allowing for the 20 percent “cut-
back” on tax preferences, a bank that earns an average return of
10 percent on its taxable assets and pays an average of 8 percent
on deposits would pay no tax if it invested approximately 24 per-
cent of its assets in tax-exempt obligations. The disallowance of in-
terest deductions also may lead to economic inefficiency, since a
bank may have an incentive to hold tax-exempt obligations even
when they pay substantially less interest than the bank pays to its
depositors. Banks have maintained that they mereli' are passing
through the benefits of tax exemption in the form of lower interest
rates and that these reduced interest rates are a form of implicit
tax on the banks. :

A particular problem under present law is the use of tax-exempt
obligations as collateral for deposits or other short-term bank bor-
rowing. By using tax-exempt obligations as collateral, a bank re-
ceives tax benefits when it is really the de%ositor (who may be tax-
exempt or have a low marginal tax rate) who is lending to the issu-
ing government. State and municipal deposits in particular are fre-

uently collateralized with tax-exempt obligations, sometimes of
the same State or municipality;¢® in these cases, the Federal gov-
ernment subsidizes a transaction in which there may be no net bor-
rowing by the State or local guvernment. Rev. Proc. 80-55, 1980-2
C.B. 849, would have disallowed a deduction for interest paid by
commercial banks on certain time deposits made by a State and se-
cured by pledges of tax-exempt obligations; however, this revenue
procedure was subsequently withdrawn.4?

An essential difference between the present law treatment of fi-
nancial institutions and other taxpayers is that opnosite presump-
tions are applied to each group. Thus, under Rev. Proc. 72-18, a re-
buttable presumption exists that an individual has the pttgipose of
carrying tax-exempt obligations when the relevant indebtedness is
not directly connected with personal expenditures and is not in-
curred or continued in connection with the active conduct of a
trade or business. Corporations face a similar negative presumption
when they borrow in excess of reasonable business needs. In con-
trast, banks are subject to disallowance of interest only when “un-
usual facts and circumstances outside of the normal course of

4¢ State or local law frequently requires that State and municipal deposits be collateralized
with obligations of specified governmental bodies. These may include taxable or tax-exempt obli-
gations.

47 Rev. Proc. 80-55 is discussed further below.



39

38

business . . . demonstrate a direct connection between the borrow-
ing and the investment in tax-exempt securities.” Rev. Proc. 70-20,
1970-2 C.B. 499, 500 (emphasis supplied). The law thus creates a
presumption that debts incurred in the normal course of the bank-
ing business (including all or nearly all deposits) are exempt from
the disallowance provision. This contrasts in particular with the
treatment of dealers in tax-exempt securities, who are presumed to
have used a ratable portion of untraceable funds for the purpose of
acquiring or holding tax-exempts.48

The Administration proposal would eliminate the current advan-
tage enjoyed by financial institutions, by denying a deduction for
that portion of interest payments which is equivalent to a bank’s
tax-exempt holdings. Supporters argue that this would result in
equal treatment and a “level playing field’ between banks and
other taxpayers. Banks, however, have argued that the rule would
discriminate unfairly against them, since they would be subject to
an automatic (albeit proportional) disallowance, while other tax-
payers would be dealt with on a facts and circumstances basis. One
possible response to this would be to apply a proportional disallow-
ance to all taxpayers, or at least to all corporations, including deal-
ers in tax-exempt securities. A flat proportional rule, however,
would be difficult to administer for many taxpayers, and could lead
to harsh results in certain cases, e.g., denial of a portion of individ-
ual (or corporate) mortgage deductions because the taxpayer held
some tax-exempt obligations. Another approach would be to disal-
low all deductions on interest which is traceable to tax-exempt obli-
gations, allow deductions on interest traceable to other purposes
(e.g., mortgage interest), and apply a proportional rule to remain-
ing (untraced) interest—a “three basket’ approach similar to that
currently applied to broker-dealers. This approach, however, is the
most complex of all, and leaves the question of whether any of a
bank’s (or other taxpayer’s) funds can ever accurately be traced.

State and municipal finance

Tax-exempt bonds are a major source of financing for State and
municipal governments. Financial institutions (fprimarily commer-
cial banks) presently hold about one-third of outstanding tax-
exempt bonds, although this percentage has declined somewhat in
recent years. »

Legislative history indicates ‘a Congressional concern that, if
banks were denied an interest deduction in proportion to their tax-
exempt holdings, the banks would eliminate or substantially
reduce their investments in tax-exempt bonds. The Senate Finance
Committee in 1934, rejecting a proposed change in_the rule, ex-
pressed the opinion “that the change made by the House bill will
seriously interfere with the marketing of government securities,
which are bought for the most part by banks and financial institu-
tions, and also presents grave administrative difficulties.”4®

48 According to Rev. Proc. 72-18, where indebtedness is incurred for the general purposes of
conducting a brokerage business, "it is reasonable to infer that the borrowed funds were’psed
for all the activities of the business which include the purchase of tax-exempt obligations.” Ac-
%oadi’?féy;lzgction 265(2) of the Code is applicable in suc cnrc.umstances. Rev. Proc. 72-18, 1972-1

45 5. Rep. No. 558, 73d Cong., 2d Sess. 24 (1934).
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In 1980, when the Internal Revenue Service issued Rev. Proc. 80-
55, supra, banks and various State and local governments protested
that the disallowance of deductions on the deposits in question
would depress the market for tax-exempt bonds, making it more
difficult for States and municipalities to raise needed funds. (It was
also argued that the revenue procedure was inconsistent with pre-
vious interpretations of the disallowance provision.) The IRS re-
voked Rev. Proc. 80-55 in April 1981. .

The denial of interest deductions is one of several aspects of the
Administration proposal affecting the tax-exempt bond market.
Other proposals include the elimination of nongovernmental tax-
exempt bonds and the application of tightened arbitrage and ad-
vance refunding restrictions to all tax-exempt obligations.5° The
combined effect of these proposals would be to reduce the volume
as well as the attractiveness (at least to financial institutions) of
tax-exempt bonds generally. However, certain aspects of the pro-
posal could potentially offset one another. For example, while disal-
lowance of bank interest deductions (coupled with reduced margin-
al rates) would tend to reduce demand for tax-exempt bonds (espe-
cially short-term obligations) and thereby increase yields, the elimi-
nation of nongovernmental bonds would arguably increase demand
for remaining “public purpose’” bonds, and thereby have an oppo-
site effect.5! Stated differently, there would be fewer taxpayers
wanting to hold tax-exempt bonds, but there would also be fewer
tax-exempt bonds to hold. How one views this situation depends on
one’s view of the costs and benefits associated with tax-exempt
bonds, generally.52

One likely result of the Administration proposal is at least some

- shift in tax-exempt bond ownership toward individuals, and away
from financial institutions. Banks have argued that the effective
date of the provision should be adjusted to exempt obligations origi-
nally issued (as opposed to obligation acquired) before 1986, which
they suggest would minimize the incentive to sell existing obliga-
tioni and the potential effect of such sales on the tax-exempt
market.

80 See, Joint Committee on Taxation, Tax Reform Proposals: Tax Treatment of State and
Local Government Bonds (JCS-23-85), July 16, 1985, pp. 43-46.

81 See, Administration Proposal, p. 245.

52 These issues are discussed further in the pamphlet regarding tax-exempt bonds, referenced
in note 50, supra.
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C: Special Rules for Reorganizations of Financially Trouble
Thrift Institutions . '

Present Law and Background

I 1981, Congress added several provisions to the tax Code that
were designed to facilitate acquisitions of financially troubled thrift
institutions by financially stronger institutions.53 These provisions
were enacted at a time when many thrift institutions were experi-
encing financial difficulties as a result of having extended long-
term mortgage loans to borrowers, while at the same time being
forced to pay high interest rates on short-term deposits. In some
cases, the institutions were forced to merge into other institutions
to resolve their financial problems. In connection with these merg-
ers, the Federal Savings and Loan Insurance Corporation (FSLIC)
frequently would contribute money to the acquiring organization
(or the financially troubled institution) as an inducement to the ac-
quisition.

Continuity of interest requirement

It had been unclear under prior law whether a merger of one
thrift institution into another could satisfy the judicially-created
‘“continuity of interest” requirement. The continuity of interest
doctrine generally requires that the shareholders of an acquired
corporation maintain a meaningful ownership interest in the ac-
quiring corporation in order for the transacticn to qualify as a tax-
free ‘“‘reorganization” within the meaning of section 368(a).5*

Because of the unusual nature of despositors’ interests in thrift
institutions, there was considerable uncertainty under what cir-
cumstances the depositors of an acquired thrift would be deemed to
have a substantial equity interest in the acquiring institution.55
If the transaction failed to qualify as a reorganization, the acquir-
ing corporation would take a cost basis in the acquired thrift’s
assets, rather than assuming the thrift's basis. In many cases, a
carryover basis was desirable because the thrift’s basis in its assets
exceeded their fair market value.

83 Secs. 235-238 of Pub. L. 98-34, 97th Cong., 1st Sess. (1981), referred to as the Economic Re-
covery Tax Act of 1981 (ERTA).

54 Penellas Ice & Cold Storage Co. v. Commissioner, 287 U.S. 462, 468-470; Treas. Reg. sec.
1.368-1(b), 1.368-2a).

&5 In Rev. Rul. 69-3, 1969-1 C.B. 103, the Service ruled that a merger of a mutual savings and
loan association into another mutual savings and loan association qualified as a tax-free reorga-
nization. A recent decision by the Supreme Court, however, held that a merger of a stock sav-
ings and loan into a mutual savings and loan failed to qualil‘ﬁ! as a“tax-free reorganization, Thp
Court held that continuity of interest did not exist because the depositors in the acquired insti-
tution (whose savings accounts were converted into accounts in the acquiring institution) re-
ceived essentially cash plus an insubstantial equity interest. Paulsen v. Commissioner, 105 S. Ct.
627 (1985). The legislative history of the 1981 amendments made it clear that the provision cov-
ered all possible combinations of stock and mutual thrift institutions, including stock acquiring
mutual, stock acquiring stock, mutual acquiring mutual, and mutual acquiring stock.

40
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In addition, if the transaction qualified as a tax-free reorganiza-
tion, the acguiring institution would generally succeed to the ac-
quired thrift’s net operating loss carryovers, subject to certain limi-
tations in section 382.56

Under the 1981 amendments, the continuity of interest require-
ment need not be satisfied in the case of a merger involving thrift
institutions, provided certain conditions are met. First, the ac-
quired institution must be one to which section 593 applies,
namely, a savings and loan association, a cooperative bank, or a
mutual bank. Second, the FSLIC or the Federal Home Loan Bank
Board (FHLBB) (or, if neither has jurisdiction, an equivalent State
authority) must certify that the thrift is insolvent, that it cannot
meet its obligations currently, or that it will be unable to meet its
obligations in the immediate future. Third, substantially all of the
liabilities of the transferor institution (including deposits) must
become liabilities of the transferee. If these conditions are satisfied,
the acquired institution need not receive or distribute stock or se-
curities of the acquiring corporation for the transaction to qualify
as a tax-free reorganization (sec. 368(a}3XD)).

In addition, in applying the loss limitation provisions of section
382, deposits in the acquired corporation that become deposits in
the transferee corporation are treated as stock of both corpora-
tions.

FSLIC contributions to savings and locn associations

Although contributions to capital by nonshareholders are ex-
cluded from the income of the recipient corporation (sec. 118), the
basis of property normally must be reduced by such contributions
(sec. 8362(c)). The 1981 Act, however, provided that certain financial-
ly troubled thrift institutions need not reduce their basis for money
or property contributed by the FSLIC under its financial assistance
program (sec. 597(b)).

Administration Proposal

The Administration proposal would repeal the special rules relat-
ing to acquisitions of financiall{ troubled thrift institutions and the
exclusion from income of FSLIC payments to such thrifts. The
repeal of the reorganization rules would take effect on a delayed
basis, however. The repeal be effective for acquisitions or mergers
occurring on or after January 1, 1991. The exclusion for certain
FSLIC payments would be repealed for taxable years beginning on
or after the same date, although an exception would be provided
{;; tpgayments made pursuant to an agreement entered into before

; te.

Analysis

In support of its proposal to repeal the special reorganization
rules applicable to financially troubled thrifts, the Administration

8¢ Under section 382, the ability of an acquiring corporation to succeed to the net operating
losa carryovers of a corporation acquired in a reorganization is limited to the extent the owners
of the acquired oorﬁoration fail to acquire stock in the acquiring corporation representing at
least 20 percent of the value of the latter’s stock (sec. 382(b)).
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argues that these rules simply provide an indirect Federal subsidy
to thrift institutions. To the extent acquiring institutions are per-
mitted to realize tax benefits that are otherwise unavailable (for
example, because continuity of interest is not maintained in the
transaction) in exchange for assuming the obligations of a failing
thrift, the Federal Government is in effect making payments to the
thrift or its successor. The burden of these payments properly be-
longs on the FSLIC’s member institutions, who presumably would
pay higher insurance premiums absent the tax subsidy. If subsidies
to the thrift industry are necessary, the Administration argues,
they should be done directly through the appropriations process.

Opponents of the proposal, while conceding that these special
rules will be unnecessary if thrift institutions have fully adjusted
to a deregulated environment, argue that a reexamination of the
need for the rules in five years is preferable to a provision requir-
ing a definite “sunset” in 1991. In the financial markets are unsta-
ble at that time and interest rates are high, some special incentives
for mergers of financially troubled institutions with stronger insti-
tutions may be necessary. In addition, some argue that in the
meantime, the rules should be amended to clarify that financial as-
sistance payments to thrift institutions by the Federal Deposit In-
surance Corporation (in addition to payments by the FSLIC) qualify
for the exclusion under section 597.

The special treatment accorded to financially troubled thrift in-
stitutions undergoing a merger may serve as a significant incentive
to another institution to acquire an ailing thrift. An acquisition by
an ongoing, healthy institution may avoid the disruptive and costly
process whereby the FSLIC is forced to take control of the thrift
and satisfy its obligations to depositors. On the other hand, in
order to avoid this result, the Federal Government must concede
what may amount to substantial tax benefits to the acquiring insti-
tution in the form of higher basis in assets and net operating loss
carryovers. The relevant inquiry is which approach is the more ef-
ficient means of accomplishing the desired objectives.

One could argue that it is inappropriate as a matter of tax policy
to accord savings and loans and their depositors more favorable
treatment than other business enterprises in a similar situation. If
there are other reasons for granting Government subsidies to thrift
institutions, it may be more appropriate to provide these subsidies
on a case-by-case, direct appropriation basis, rather than through a
wholesale exemption from the generally applicable reorganization
rules. A direct subsidy approach might allow targeting of the relief
to those situations where it would be most cost-effective and benefi-
cial, 3nd would make it easier to verify the true cost of the such
subsidies.
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D. Credit Unions

Present Law and Background

Credit unions are exempt from Federal income tax under present
law. This exemption applies regardless of whether, or to what
extent, income of the credit union is distributed as dividends. Both
State and Federally chartered credit unions are exempt from tax.

State chartered credit unions have always been exempt from
Federal income tax. Until 1951, the tax exemption for these credit
unions was subsumed under the tax exemption for savings and
loan associations. When the exemption for savings and loan asso-
ciations was terminated as part of the Revenue Act of 1951, the ex-
emption for credit unions was continued in a separate Code provi-
sion (sec. 501(cX14)). This provision grants an exemption for credit
unions without capital stock and which are organized and operated
for mutual purposes and without profit.

Federally chartered credit unions were originally authorized by
the Federal Credit Union Act of 1934. The tax exemption for these
credit unions is specified by section 122 of the Federal Credit
Union Act (12 U.S.C. sec. 1768). Under this provision, Federal
credit unions are also exempt from State and local taxation, except
for taxes on real and tangible personal property.

Administration Proposal

The Administration proposal would repeal the Federal income
tax exemption for credit unions having assets of $5 million or
more. These credit unions would be subject to the same tax rules as
would apply to thrift institutions (e.g., savings and loan associa-
tions and mutual savings banks).57 Under this proposal, retained
earnings of a taxable credit union (i.e., earnings not distributed as
dividends to members) would be subject to tax at the credit union
level, while dividends would be taxable to the individual members.
The proposal would be effective for taxable years beginning on or
after January 1, 1986.

» Other Proposals
1984 Treasury Report

The 1984 Treasury report recommended repealing the tax exemp-
tion for all credit unions.

87 For proposed amendments which would limit thrift institutions and credit unions to the
specific charge-off method of computing bad debt deductions, see Part I1.A.2, above.
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S. 409 and H.R. 800 (Bradley-Gephardt)

 The Bradley-Gephardt bill would repeal the tax exemption for all
credit unions, effective for taxable years beginning on or after Jan-
uary 1, 1987.

Analysis

Credit unions were orginally exempted from tax, together with
savings and loan associations, because both credit unions and sav-
ings and loan associations operated on a “mutual” basis (that is, on
behalf of and for the benefit of their members), and not as separate
profit-seeking entities. Because of this structure, it was thought
that the income of these entities should be taxed only when distrib-
uted to the members. In addition, credit unions were generally
small, unsophisticated financial institutions, operated by volun-
teers.

In 1984, Federal credit unions58 earned approximately $5.1 bil-
lion in net income, of which approximately £4.4 billion was paid
out in dividends and interest to member-depositors. Undistributed
net income of Federal credit unions (after subtracting dividend and
interest payments and reserve transfers) increased from $34 mil-
lion in 1975 to $476 million in 1984.5% While many credit unions
remain small, there are today also many relatively large credit
unions, and credit unions offer an array of services that are not
always distinguishable from those offered by banks and taxable
thrift institutions. Other mutual financial institutions which com-
pete with credit unions, including mutual savings banks, are sub-
ject to tax on income not paid out as dividends to their member-
depositors. These and other competing institutions may be at a dis-
advantage with respect to credit unions, which can accumulate tax-
free income (and interest on that income). Some argue, therefore,
that the credit union exemption should be reconsidered and credit
unions be treated the same as taxable thrift institutions.

Credit unions representatives argue that credit unions are unlike
other financial institutions because they continue to be more close-
ly controlled by, and responsive to, their members. For example,
the law requires that most directors of a Federal credit union re-
ceive no compensation, and forbids proxy voting in credit union
elections. While no longer subject to interest rate limitations, Fed-
eral credit unions may lend only to credit union members®® (or
other credit unions) and only for consumer (i.e., nonbusiness) pur-
poses. These requirements, it is argued, ensure that credit unions
will act in the direct interest of their members and distinguish
them from other, profit-seeking entities. It is further argued that
credit unions make loans available to small depositors who would
not otherwise qualify for such credit.

88 Ag of 1984, there were 10,547 active Federallychartered credit unions and approximately
7,800 statechartered credit unions. Of the state credit unions, 4,667 were Federally insured. See
National Credit Union Administration, NCUA 1984 Annual Report, pp. 35, 39; Credit Union Na-
tional Association (CUNA), 1984 Credit Union Report.

89 NCUA 1984 Annual Reﬁort. pp. 34, 36-37.

90 Credit union membership must generally be based on some “common bond” between the
members, e.g., a common employer or residence in a designated geographic area. Membership
may ?ualify an individual for loans substantially in excess of the amount contributed to (i.e.,
deposited with) the credit union. .
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The Administration proposal would retain the tax exemption for
credit unions having less than $5 million of gross assets. The pro-
posal states that this would result in taxation of approximately 80
percent of retained earnings of credit unions, while leaving more
than four-fifths of all credit unions (that is, the smaller credit
unions) untaxed.®! (Because membership, as well as assets, is con-
centrated in larger credit unions, the repeal would affect a relative-
ly high proportion of credit union members.) The proposal further
indicates that the $5 million threshold would avoid administrative
difficulties for smaller credit unions. However, credit union repre-
sentatives have suggested that taxing the larger credit unions
would harm smaller institutions as well, by reducing the capitaliza-
tion level of the credit union movement and initiating a trend
toward more ‘“profit-driven” (and possibly more risky) investment.

If Congress wishes to repeal the general credit union tax exemp-
tion, while retaining some protection for smaller credit unions, it
may wish to consider exempting a specified amount of income of
any credit union from tax, and imposing tax only on the excess
over this amount. While somewhat more complex adminstratively,
this would avoid the “cliff’ which occurs in the Administration
proposal (i.e., credit unions below $5 million in assets remain
exempt from tax, while those just above $5 million must pay tax on
their full retained earnings). Congress may also wish to consider
“phasing in” the taxation of some or all credit unions over a multi-
year period.

¢! This proposal is found on pp. 247-248 of the Administration Proposal.

o -
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The CHAIRMAN. The hearing will come to order, please.

This morning we are hearing testimony involving two areas: fi-
nancial institutions and mining, minerals, and related industries.
Needless to say, I am well familiar with the problems that the
President’s bill causes to both of those industries, and I have some
sympathy to many of the complaints that I have read in your testi-
mony.

I have read all of the testimpny that was in, and it was all here
in timely fashion; so I would encourage you to abide by our 5-
minute rule today, put your testimony in the record—it will be in
there completely—and limit yourselves to 5-minute oral presenta-
?ons so that I and the other members who came can ask you ques-

ions.

We will start with a panel composed of Mark Olson, the presi-
dent-elect of the American Bankers Association, Mr. Finn Casper-
sen, ¢chairman of the board, Beneficial Corp.; Joe Morris, president,
Columbia Savings Association; W. Dean Cannon, president of the
California League of Savings Institutions; and Joseph Perkowski,
the president of the Minneapolis Federal Employees Credit Union.

Mr. Olson, why don’t you start?

STATEMENT BY MARK N. OLSON, PRESIDENT-ELECT, AMERICAN
BANKERS ASSOCIATION, FERGUS FALLS, MI ACCOMPANIED BY
GORDON F. MARTIN, CHAIRMAN, TAXATION COMMITTEE,
AMERICAN BANKERS ASSOCIATION, NEW YORK, NY

Mr. OLsoN. Thank you, Mr. Chairman.

I am Mark W. Olson, president of Security State Bank in Fergus
Falls, Minnesota, and a member of the American Bankers Associa-
tion board of directors. I am accompanied today by Gordon F.
Martin, chairman of the ABA’s taxation committee and adminis-
gatil:'e vice president and director of Taxes for Marine Midland

ank.

I am appearing here on behalf of the American Bankers Associa-
tion. The ABA supports the concept of tax reform and would sup-
port a bill that reduced tax rates, broadened the tax base, removed
taxes from investment decisions, and promoted fairness.

The President’s proposal contains many of these features but un-
fortunately contains a number of provisions which are damaging to
the banking industry. In our written testimony we discuss in detail
all the provisions that affect banking and our specific concerns
about each. At the outset, however, I want to indicate that modifi-
::lation to three of these provisions are essential to the banking in-

ustry.

We could not support a tax reform bill that does not contain
these modifications:

The first of these is the preservation of a reserve for loan losses.
Without a reserve, there is no way to })mperly match a bank’s
income and expenses. In addition, real reform in the calculation of
the reserve could be achieved with the principle of book-tax con-
formity as contained in S. 1263, if S. 1263 is adopted.

The second modification is retention of the deduction for carry-
ing charges on tax-exempt obligations issued before the date of en-
actment of any tax-reform measures. This would allow for a con-
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tinuation of the inner-bank market for these tax-exempt obliga-
tions and thus ensure some liquidity for a bank experiencing finan-
cial difficulties.

The third modification is preservation of the existing foreign tax
credit rules. U.S. and foreign banks compete in the international
marketplace under generally similar tax rules. The President’s pro-
posal would place U.S. banks at a disadvantage. This would affect
not only U.S. banks but many other U.S. businesses that depend on
American banks to finance their overseas operations.

If any tax-reform initiative is enacted, it should address all of the
above concerns.

In addition, the ABA believes that the changes should be phased
in to prevent severe market shocks. We are very concerned about
making abrupt massive revisions in the Tax Code where the eco-
nomic effects cannot be measured.

As you consider our recommendations for change, I believe it is
important to fully understand how banks are treated under cur-
rent law. There are three elements that are important to remem-
ber here:

First, banks are usually subject to tax under the same rules as
other taxable corporations.

Second, the tax benefit a bank receives from purchasing a tax-
exempt bond or providing lease financing is, in general, passed di-
rectly to the city or State selling the bond or to the corporate lessee
in the form of lower rates. That is what the tax-exempt market is
all about. Qur profits on these transactions do not vary significant-
ly from our profits on similar taxable loans.

Third, banks pay over $2 billion annually into the Treasury as
the result of the reserves they are required to maintain with the
Federal Reserve. This indirect tax, which the Federal Reserve Gov-
ernors have acknowledged as a tax, is in addition to the payment of
the cost of regulation required by the Comptroller of the Currency
gnd. the Federal Deposit Insurance Corp., and the Federal Reserve

ystem. -

Mr. Chairman, I would urge the committee to examine fully our
written statement, which contains our views on all of the major
income tax provisions affecting banking in the President’s pro-
gram. We plan to submit a written statement on the trust tax
issues.

We appreciate the opportunity to testify, and Mr. Martin and I
would be more than haﬁpy to answer any questions you may have.

The CHAIRMAN. Thank you, sir.

Mr. Caspersen.

[Mr. Olson’s written testimony follows:]

STATEMENT OF MARK W. OLSON ON BEHALF OF THE AMERICAN BANKERS ASSOCIATION

I am Mark W. Olson, President of Security State Bank in Fergus Falls, Minnesota
and a member of the American Bankers Association’s Board of Directors. I am ac-
companied today by Gordon F. Martin, Chairman of the ABA's Taxation Committee
and Administrative Vice President and Director of Taxes for Marine Midland Bank.
I am appearing here on behalf of the American Bankers Association. The American
Bankers Association is the national trade and professional association for Americu’s
Full Service Banks. The combined assets of its member banks represent approxi-
mately 95 percent of the industry’s total assets. I would like to thank the Committee
for this opportunity to testify.
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Last year, in anticipation of the current activity in the area of tax reform, the
ABA selected a task force of economists and tax executives from a cross-section of
our membership. This task force was charged with the detailed examination of the
various tax reform proposals and with assessment of the impact of such proposals
on banks and the economy as a whole. The group examined the theoretical under-
pinnings of the reform proposals, as well as the technical applications of individual
items. We studied the Bradley-Gephardt, Kemp-Kasten, Roth-Moore, VAT, and
Brookings proposals. We spent several months studying the Regan Treasury pro
%}é Since May, our attention has been focused on the proposj made by President

agan. :

The American Bankers Association supports the concept of tax reform and would
support a bill that reduced tax rates, broadened the tax base, removed taxes from
investment decisions, and promoted fairness. The President’s proposal contains
many of these features but unfortunately, also contains a number of provisions that
are damaging to the banking industry. Later in our testimony we discuss in detail
all of the provisions that affect banking and our specific concerns about each. At the
outset, however, I want to indicate that modifications to three of the provisions are,
we believe, essential to the banking industry. We could not support a tax reform bill
that does not contain these modifications. The first of these is the preservation of a
reserve for loan loses. Without a reserve, there is no way to properly match a bank’s
income and expenses. In addition, real reform in the calculation of the reserve could
be achieved if the principle of book/tax conformity as contained in S. 1263! is -

adopted.

Tﬁe second modification is retention of the deduction for carrying charges on tax-
exempt obligations issued before the date of enactment of any tax reform measure.
This would allow for a continuation of the interbank market for these tax-exempt
obligations and thus ensure some liquidity for a bank experiencinj financial difficul-

ies.

The third modification is preservation of the existing foreign tax credit rules. U.S.
and foreign banks compete today in the international market place under generally
similar tax rules. The President’s proposal would place U.S. banks at a disadvan-
tage. This would affect not only U.S. banks but many other U.S. businesses that
defend on American banks to finance their overseas operations.

f any tax reform initiative is enacted, it should address all of the above concerns.
In addition, the ABA believes that changes should be phased in to prevent severe
market shocks. We are very concerned about making abrupt, massive revisions in
the tax code where the economic effects cannot be measured.

We are particularly concerned over the ability to assess the economic effects of
the President’s proposal-—or any of the others—on the total economy. It is extreme-
ly difficult to assess the overall economic effects of such sweeping, system-wide tax
reforms, although we find several of the individual ideas in the proposal worth-
while. The proposed changers may have unforeseen effects which neither economet-
ric studies nor informed judgments can detect. The changes are to many and too
varied for the econometric models to accurately evaluate. Because ¢. this problem,
we would urge the Congress to be cautious in making changes of such magnitude. .

Before beginning my discussion of the specific proposals in the President’s plan
affecting banking, I would like to discuss the role banks play under the current
system. An understanding of that role is necessary to fully appreciate the effects of
tax reform on banks.

We believe there are three important elements to the way banks are currently
taxed. First, banks are generally subject to tax under the same rules as other tax-
able corggrations. Second, the tax benefit a bank receives from purchasing a tax-
exempt bond or doing a finance lease is passed directly through to the city or state
selling the bond or to the corporate lessee. In general, a banks profit on such trans-
actions varies little from its profit on a straight taxable loan. Third, banks pay over
$2 billion annually into the Treasury as a result of the reserves they are required to
maintain with the Federal Reserve System. This quasi-tax is in addition to paying
all of the coats of regulating banking incurred by the Comptroller of the Currency,
the Federal De&osit Insurance Corporation and the Federal Reserve System. It is
the combined effect of these three elements that determines a bank’s true effective
tax rate. A survey conducted on 1983 income by the Bank Administration Institute
asked banks to recalculate their taxes to reflect the earnings of Treasury on the re-
serves provided to the Federal Reserve S%stem and a tax equivalent analysis of mu-
nicipal bond income. The result was an effective tax rate of 43 percent.

! Introduced Fy Senators Bill Roth (R-DEL) and David Boren (D-OKLA).
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lz_y purchasing tax-exempt bonds and engaging in leasing transactions, banks are
fulfilling the role Congress has encouraged them to perform, that of financial inter-
mediary, a transfer agent through which tax benefits flow to others. This means
that a bank’s profits would not be significantly decreased or increased if it ceased
being a transfer agent. Any changes to this role might increase the effective tax
rate of banks, but the real economic burden would be on the state and local govern-
ments, school boards, and businesses that would no longer be able to borrow at re-
duced rates. .

The Joint Committee on Taxation staff has recognized the effect this role has on
banking’s effective tax rate. In their 1983 pamphlet discussing the way banks are
taxed they stated, “To the extent that these investments by banks earned a lower
pre-tax rate of return than comparable but fully taxable investments, it may be
argued that the banks did bear an indirect economic burden attributable to the
income tax apart from the actual tax payments they made.”

All banks must post reserves with the Federal Reserve System on an interest-free
basis in direct ratio to their transaction accounts and nonpersonal time deposits.
The reserves held by the Federal Reserve System are then invested primarily in
government securities. While this is not thought of as a tax—because it directly gen-
erates revenue that is brought into the Treasury as miscellaneous receipts—it clear-
ly represents a financial contribution by the banking industry to the revenues avail-
able to pay the direct costs of government.-As indicated above, the annual earnings
on their reserves over the last few years has averaged over $2 billion. In 1980 and
1981, it reached a high of $3 billion.

Banking receives no benefit from this quasi-tax. The costs associated with the
Federal Reserve's regulatory and service activities are taken out before any funds
are transferred to the Treasury. The fund needed by the Federal Deposit Insurance
Corgoration and the Comptroller of the Currency to regulate banks are paid directly
to those agencies by the industry. They do not come out of general Treasury reve-
nues.

The view that the earnings on the reserves represent a quasi-tax is shared by the
Chairman of the Federal Reserve Board, Paul Volcker. In a 1983 statenicuit to the
Senate Banking Committee he said, “Reserve requirements, while imposed for mon-
etary policy purposes, also, from the viewpoint of the depository institution, repre-
sent a form of tax.”

While the role of banks as financial intermediaries and the quasi-tax paid
through the Federal Reserve System are very important to an accurate understand-
ing of bank taxes, it must also be remembered that, in general, the same tax rules
that apply to other taxable corporations also apply to banks. There seems to persist,
however, a belief that banks must benefit from a number of “special” provisions in
the Tax Code. This belief appears to be the result of the various studies claiming to
show that the effective tax rate of banks is very low. An examination of the tax law
for those features that are important in studies of effective tax rates reveals that, by
and large, “‘special provisions” or “tax preferences” designed for banks are not in-
volved. Instead, the single most important factor in reducing the Federal income
taxes paid by banks is the exemption from Federal income tax of interest paid by
state and local governments on their obligations. Another large component of the
reduction for major institutions is the credit allowed for foreign taxes im
other countries on income earned by the taxpayer in those countries. A third large
component is the combined effect of the investment tax credit.and depreciation de-
ductions from equipment leasing operations. None of the tax reducing effects of
these provisions of the Federal tax law is attributable to the enjoyment of a special
provision by banks.

The one 5provision in the Tax Code that might be labeled a “special provision” is
Section 585 which sets out the rules by which banks calculate their loan loss re-
serve. While some have claimed that this provided banks with an art\ficially high
deduction in the past, that clearly is no longer the case. Many banks, from the la;g-
+ est to the smallest, are currently limited to deductin% the debts that were charged-

off during the year. These banks maintain a reserve, but the “special provision” ap-
glicable to banks prevents them from adding to the reserve the losses that are in-

erent in their loan l;])ortfolice but not yet charged off. Other corporations are able
to use methods which do, we believe, allow a significantly higher bad debt tax re-
serve level than banks are currently allowed. Even in the past, however, the loan
loss reserve was never a major component of the reduction of Federal income taxes
for banks. We discuss our reaction to the President’s proposal on bad debt reserves
later in this testimony. -

To fully appreciate the effect of the current tax system on banking, it is also
useful to look at the way other financial institutions are taxed. Achieving a level
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playing field for all financial institutions was one of the Treasury Department’s
original goals for tax reform. The Treasury Department stated that the tax prefer-
ences of financial institutions “. . . create distortions within the financial sector
that are inconsistent with the Administration’s efforts to deregulate financial mar-
kets. Equity and neutrality demand that all financial institutions be taxed uniform.
ly on all of their net income.”

While we recognize that the issue of deregulation of financial markets is not
before the Ways and Means Committee, changes in the tax law that would help to
achieve this goal are of great importance to the nation’s banking industry. The ABA
has long supported the idea of a level playing field for financial institutions. To the
extent the President’s proposals help to achieve equal tax treatment, we applaud
them. We do not agree, however, that all of the proposals would help to achieve this

goal. -

The President has proposed equal treatment of bad debt losses for depository in-
stitutions by seeking to repeal the reserve method of accounting. While this would
achieve equality among dispository institutions, insurance companies would still be
able to maintain reserves for their expected losses. We believe equal treatment de-
mands that depository institutions as well as insurance companies be able to main-
tain reserves to protect against known but unidentifiable losses that are inherent in
their portfolios.

In general, however, the proposals does achieve some measure of equal treatment
for depository institutions. All depository institutions will be subject to the same
rules for deducting bad debts and credit unions will be subject to tax. One difference
that will remain until 1991, however, is the special tax rules for reorganizations of
troubled thrifts. It is not our place to comment on whether these special rules
should or should not be maintained. Whatever rules are ﬁnalllj(/ adopted, however,
should also be available for the reorganization of a troubled bank.

Another area where equal treatment is cited by Treasury is the proposal effecting
the tax-exempt holdings of banks. We will talk later about our reaction to this spe-
cific- proposal but we would like to point out here that it does not achieve equality of
treatment. If the proposal is passed, banks would be subject to an absolute disallow-
ance for their interest deduction in direct relationship to their holdings of tax-
exempt obligations. Other financial institutions, however, would continue to be sub-
ject to the far less stringent rules of Section 265(2). That section requires the Inter-
nal Revenue Service to prove a direct link between the borrowing and the purchas-
ing of tax-exempt obligations. We wonder how well Section 265(2) is being enforced,
¥articularly when related parties are involved. Concern over this resulted in the

reasury Department being given regulatory authority to deal with this question in
the 1984 Deficit Reduction Act. Until those regulations are issued, the concern will
remain.

Finally, I would like to mention the issue of equal treatment of products. This has
become an issue because of the attempts to tax the “insider build up” of life insur-
ance policies. We would ask that in your deliberations you consider how close this
product is to a savings account. The interest earned by both the bank account and
the insurance policy can be left in to compound, can be taken out, or can be used as
collateral for a loan. The interest on the bank account, however, is fully taxable.

With all of this in mind, let us now turn to a few of the changes éaroposed by the
President. My comments today are not in any particular order and concern items
which affect banks as corporations, financial intermediaries, employers and mem-
bers of communities around the country. They do not include proposed changes to
the trust and estate and gift tax areas. We hope to have the opportunity to present
our views on those issues at a later date.

In light of current economic conditions, bank re latorg agencies are encouraging
banks to increase their loan loss provisions in order to diminish the risk of severe
economic reversals from the cumulative effects of nonperforming loans and an
uneven economic recovery. Clearly, adequate reserves are necessary to ensure the
safety and soundness of the banking system. Other taxpayers are allowed tax deduc-
tions for their normal business expenses. Since banks are required to maintain ade-
quate reserves as part of their business operations, these expenses should also be
allowed as tax deductions. The tax system should support this as a Federal policy

goal.

Since 1921, all taxpayers have been allowed a deduction for reasonable additions
to reserves for bad debts. The reserve method was originally propesed as a result of
numerous conflicts over the arbitrary determinations on the part of taxpayers and
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the Internal Revenue Service as to when a debt was worthless and should be writ-
ten off. Beginning in 1947, the Internal Revenue Service tried to provide some cer-
tainty to banks as to what would be considered a reasonable addition to the reserve
for bad debts. Mimeograph 6209, 1947-2 C.B. 26 provided a formula in which the
maximum reserve was based on a 20 year moving average, including the current
year, of total net chargeoffs to total loans. In 1954, the IRS supplemented this mime-
ograph with Revenue Ruling 54-148, 1954-1, C.B. 60 which provided that a bank
could choose to compute its reserve using an average experience factor based on any
20 consecutive years after 1927, :

By 1965, the IRS was again reexamining the formula and issued Revenue Ruling
65-92, 1965-1 C.B. 12. This ruling provided a uniform reserve ceiling of 2.4 percent
of loans outstanding, with certain exceptions. As an alternative to the percentage
method a bank was allowed to compute its reserve using an experience factor based
on a six year moving average.

Congress codified the IRS rulings for the first time in the Tax Reform Act of 1969.
In the belief that banks enjoyed more favorable bad debt reserves than most taxpay-
ers, new Section 585 of the Internal Revenue Code provided that the percentage
method be phased out completely by December 31, 1987.

The President’s proposal would reesoeal Section 166(c) of the Internal Revenue
Code, which allows a taxpayer to deduct business bad debts by using the reserve
method of accounting. This includes repeal of Section 585 which dictates how a com-
mercial bank must compute its annual reserve addition. All taxpayers would be re-
quired to use the specific charge-off method. )

One of the reasons the President’s proposal gives for proposing the change to the
specific charge-off method is that the “. . . tax system encourages lenders to make
risky loans”. This is analogcus to saying a lender will risk losing one dollar on a bad
loan in order to get thirty-three cents in tax benefits. If business decisions were ac-
tually made on this basis, every business in this country would go bankrupt.

The President’s proposal goes on to state that one of the practical effects of
present law is ““. . . to enable depository institutions to offer loans at artificially low
rates”. It should be noted that for the most part interest rates are based on world
market conditions and the cost of funds to the institution. In addition, banks have
sometimes been unfairly accused of keeping interest rates on loans artificially high
even though the rates are determined by the marketplace. This seems inconsistent
with the Federal policy of trying to keep interest rates down.

The use of net charge-offs also may put greater pressure on a bank to foreclose on
borrowers sooner rather than give them a chance to work out their problems. One
can easily see the negative effects this change in policy would have on a section of
the economy, such as farming, that is experiencing financial difficulties.

Waiting until a loan has been charged off to take a bad debt deduction will result
in a mismatching of income and expense. The losses inherent in any loan fwrtfolio
do not occur all at once. They occur gradually over the life of the portfolio. In calcu-
lating the book reserve, a bank recognizes that gradual decline and attempts to
measure only the decline in the value of the portfolio for a particular period of time.
No attempt is made to calculate the future losses that may occur.

A bank is taxed on the annual income it receives from a loan portfolio. Under an
accrual accounting system, the income is taxed whether or not it is actually re-
ceived by the bank. In order to properly match the bank’s expenses with the
}nﬁome, the banks must be allowed a deduction for the decline in value of the port-

olio.

This mismatching occurs with a bank on the cash method as well. While income
is limited to interest actually received the decline in the value of the underlying
principle still needs to be recognized.

The gradual decline in the value of the portfolio is real. If a bank sells a loan
Fortfolio, the purchase price would not be based on either the full value of the

uture charge-offs or the face value of the loans. Rather, the selling price would re-

flect the decline in value at that point in time. We are not asking to deduct the full
value of future charge-offs in the year loans are made. It is equally inequitable to
ne?uire a bank to wait until the end of the loan period to take the dedvction.

n looking at the tax treatment of bad debts in other countries, the overriding
majority of countries allow the reserve method of accounting. In a 1983 study pre-
pared by Peat, Marwick, Mitchell & Co., twenty seven countries were reviewed as to
the allowable tax treatment for bad debts. Of the countries reviewed, only Australia
and Venezuela limit the deduction to specific chargé-offs. Therefore, by requiring
the specific charge-off method in the U.S,, the U.S. tax system would be out of line
with most of our major trading partners.
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Over the years the IRS tried to find a formula for computing a reasonable addi-
tion to the reserve for bad debts. Experience has shown that these fixed formulas
distorted appropriate deductions over a period of time; at times too high, at times
too low. The Administration is now proposing that we go back to laws in effect prior
to 1921 in that only specific net charge-offs be llowed as deductions. This idea does
not appear to be any better as a solution now than it was then.

It would seem that the correct answer is book/tax conformity. Senator Bill Roth
(R-Del) and Senator David Boren (D-Okla) have introduced a bill, S. 1263, that would
allow a deduction for tax purposes for additions to a bad debt reserve if the amount
is also claimed as a charge against earnings for financial statement purposes. No
deduction would be allowed for additions to a book reserve which is in excess of 1.5
percent of total loans. There are also limitations which would ensure that any ad-
justment required to bring the book and tax reserves into conformity will be done
gradually over a period of years.

This is not an open ended invitation to banks to derease their tax liability. One of
the major responsibilities of bank management is to maximize earnings. At a 33
percent marginal tax rate, bank management would not be interested in artificially
reducing earnings by 1 dollar to get a 33 cent tax benefit.

In addition, there are a number of different regulatory authorities looking at the
reserves established by a bank. The banking regulators are concerned not only with
the level of the reserve but whether tl:e bank has sound procedures in place for reg-
ularly reviewing their loan portfolio. The banking regulators would very con-
cerned with any bank that greatly increased its loan loss reserve whenever it was
making substantial profits.

The Securities and Exchange Commission (SEC) would also be looking closely at
any bank that suddenly increased its loan loss reserve. They would be asking why if
such an increase was necessarg, the bank had not reported it earlier. They too
would be looking to see if the bank had sound %icies in place for examining its
loan portfolio. Like the banking regulators the SEC, can, and does, impose substan-
gial penalties in those instances where there is a violation of proper reporting proce-

ures. -

Generally Accepted Accounting Principles (GAAP) require that the ad%:mcy of
the loan loss reserve be determined on the basis of all relevant factors. These in-
clude but are not limited to, loss experience, changes in size and character of the
loan portfolio, identification of problem situations which may affect a borrower’s
ability to re&%y a loan and evaluation of current economic conditions.

As indicated above, the book reserve is a measurement of the decline in value of a
bank’s loan F&ortfolio. It is calculated using GAAP as recognized by the accounting
profession. The use of the book reserve for tax purposes would recognize the differ-
ences between the loan portfolios of different banks. It represents the most accurate
_ matching of loan loss expenses with income that can be achieved.

With certain exceptions not pertinent here, the Internal Revenue Code provides
that interest earned on state and local obligations is exempt from Federal income
tax. The tax-exempt income derived from investment in these assets is the larpest
single factor in reducing the nominal effective rate of Federal income tax for banks.
It should be noted, however, that banks earn a lower rate of interest on these obli-
gations. If the banks used those same funds to purchase taxable securities, the
amount of Federal taxes paid would be higher but we doubt that the after tax rate
of return would be any higher.

Banks purchase these obligations for a number of reasons that have little to do
with the tax-exempt nature of the income from the investment. In many communi-
ties, particularly those with either no bond rating or an inferior rating, the banks of
the community provide the only continuous, reliable scurce of financing for the
local government. This is also true for the thousands of local school boards through-
out the country. In other words, if the banks of the community would not agree to
take ;1 substantial portion of the obligations, where could they be sold—and at what
price? _ .

Bear in mind also that a substantial portion of the tax-exempt obligations issued
by state and local governments are not long term bonds. They are, rather, revenue
anticipation notes and other short-term obligations used to cover temporary short-
falls of cash when payments, including municipal payrolls, become due before peri-
odic tax receipts have been received, o

In addition to purchasing a certain number of these tax-exempinobligations in
order to meet their responsibilities as good corporate citizens of théj# communities,
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banks purchase state and local obligations to assure themselves liquidity and to
meet pledging requirements for public deposits in excess of insurance limits.

Under current law, no texpayers, including banks, are allowed to deduct interest
on debt directly incurred o purchase or carry tax-exempt obligations. However,
based on various court decisions and IRS rulings, it has been determined that depos-
its accepted in the normal course of business, are not debt incurred to purchase or
carry tax-exempt securities. This is only a presumption and where the IRS can show
a direct linkage between borrowing and the purchase of the tax-exempt securities
g&g( 2i?sue of the disallowance of interest expense could be raised under Section

In spite of the lack of any tie between accepting deposits from local governments
and purchasing their bonds, banks are currently denied twenty percent of their in-
terest deduction allocable to the purchase or carrying of tax-exempt obligations ac-
quired after 1982. The allocable %orl:sion is presumed to be the ratio of tax-exempt
assets to total assets. Under the ident’s proposal, banks would be denied a de-
duction for 100 percent of their interest charges allocable to the purchasing or car-

ing of tax-exempt obligations. The pro rata presumption would be irrrebutable.

is would apply to all obligations acquired after December 31, 1985. The current 20
percent disallowance would continue to apply to obligations acquired between Janu-
ary 1, 1983 and December 31, 1985. The ABA opposes this proposed change. The
change puts banks at a decided disadvantage when compared to other taxpayers
gince a direct link between borrowing and the ?urchasing of tax-exempt securities is
not the criteria used to determine the deductibility of interest expense.

The purchasing of tax-exempt obligations is not linked to deposit-taking activities
of banks. These two functions are separate activities, related only in that they rep-
resent the two halves of banking; borrowing and lending. Without borrowing, there
could be no lending; without lending, there would be no reason to borrow. Banks
borrow from those who have extra funds and lend to those who need funds.

If Congress intends to change the banking industry’s role as intermediaries in the
municipal security market, the ABA believes the proposed denial of the deduction of
interest to carry tax-exempt bonds should apply only to tax-exempt bonds issued
after the enactment date. The proposal now calls for the denial to apply all tax-
exempt bonds acquired after January 1, 1986. This change is consistent with the Ad-
ministration’s expressed desire to protect the tax treatment of past transactions.
Banks purchase tax-exempt bonds with the understanding that they will be able to
deduct 80 percent of the carrying costs, that the interest is tax-exempt and that a
market exists to sell the bonds should the need arise. Banks also sell bonds with
‘“puts”, a written promise to b}ﬁ; the bond back at a stated price should the purchas-
er desire, on the same basis. This proposal should be limited to bonds issued after
the effective date to protect these transactions. Without that protection, the inter-
bank market for tax-exem{)ts may cease to exist. Those banks that sold tax-exempts
with fixed price puts would likely be facing significant losses if puts are exercised.
. Like other U.S. taxpayers, banks that engage in international activities are sub-
ﬁCt to foreign taxes on income produced from such activities and are also subject to

.S. income tax on the same income. The foreign tax credit is the tax mechanism by
which relief is obtained from the double taxation of the same income that would
otherwise occur. -

Currently law entitles U.S. taxpayers to take credit against U.S. taxes for taxes
paid to foreign countries on income earned in those countries. The credit is deter-
mmedt:?: adding together all of the creditable taxes paid to all foreign countries.
The credit that may be claimed, however, cannot exceed the total U.S. tax on the
taxspayer’s foreign source income. Thus, credits are not used to reduce U.S. tax on
U.S. income. Under the President’s proposal, credits available on foreign income
would be determined on zz(rer diem country basis. The tax Jer would have to de-
termine the income earned in each country in which it did business. The credit
would then be based on the taxes paid to each country but limited so that it could
not exceed the U.S. tax on the income from that country. Losses could offset incc me
in other countries, subject to recapture rules.

Foreign lending has become increasingly competitive in recent years. Foreign
banks, e:gecmlly those from strong-currency countries, are a major factor in dollar
lending roadw[(JiY to now, U.S. banks have welcomed the increased competition—
although admittedly with mixed feelings—as a sign of the health of the internation-
al banking system. As increased competition has narrowed profit margins for for-
eign lending, the foreign tax credit has become increasingly significant. In fact, if
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the foreign tax credit were not available, U.S. banks would have to increase interest
charges in order to maintain an adequate return. Competition from other banks will
not permit such pricing. The increased tax cost would put U.S. banks at a competi-
tive disadvantage with foreign banks, whose costs would not be similarly increased,
and might well force U.S. banks out of important overseas markets. Because of the
role foreign loans play in financing the sales of United States commodities and
products abroad, a reduction in the availability or utili‘Sy of the foreign tax credit to
commercial banks would have an adverse impact on U.S. trade, on our balance of
payments, and even on domestic employment.

A substantial drop in the U.S. tax rate will, more than likely, result in an in-
crease in excess foreign tax credits. These are credits that can’t be used currently
because the total foreign taxes paid exceeds the U.S. tax on the taxpayer’s foreign
income. The Administration apparently fears that this will result in corporations
rushing to invest in countries with low tax rates, such as tax havens, in order to

" increase their foreign source income and the U.S. tax on that income, and thus be
able to use more of their excess foreign tax credits. We do not believe this assertion
i8 correct for American corporations in general, and it is clearly incorrect for Amer-
ican banks. A loan is made because someone has a need to borrow. Banks cannot
create a need to borrow in residents of tax haven countries merely to take advan-
tage of lower U.S. tax rates. In fact, tax haven countries generally have small do-
mestic economies with no ability to absorb large investments. Instead, the effect of
the Treasury proposal will be to limit lending to high tax countries. This will likely
mean less involvement by U.S. bank in the international financial markets and a
corresponding decline in U.S. international competitiveness and balance of trade.

The Yer country limitation would also be extremely cumbersome and complex to
apply. It would require all foreign income to be traced to the country where the

loan was made. This would be partricularly difficult for (ie banking industry be-
cause of the conduct of its business through a worldwide network of branches.
Banks that are active in international finance often have hundreds, and in some
cases, thousands of overseas branches. While some of thesé branches may be doing
business in only one country, many of these branches, like the parent ks, are
conducting banking operations in many countries. This is particularly true for
branches operating in the major money centers of Europe, the Middle-East, and the
Far-East. ing to trace the income of all of the various branches to individual
countries may well be an impossible task. For all of these reasons, the ABA opposes

__thischange.

The President’s proposal would require a business taxpayer to switch from the
cash methed of accounting to the accrual method of accounting, effective January 1,
1986, unless the business has: 1) annual average gross receipts of $56 million or less;
and 2) used no other method of accounting to report income or loss in any other
financial report. i

The adjustment of affect the change would be computed by taking the difference
between the previously unreported accrued income and accrued expenses as of
cember 31, 1985. This amount would be added to or deducted from taxable income
over a period not to exceed six years.

- Requiring banks to report on the accrual basis does not close loo?holes or broaden
the tax base. The proposed requirement also would operate unfairly in that all
small businesses are not treated equally. Many banks have gross receipts under $5
million but all banks are now required to use the accrual method for regulatory re-
poorting purposes. The Administration apparently feels such taxpayers will find it
simple to convert to the use of the accrual method for income tax purposes. This
attitude fails to recognize the numerous differences between the accrual accounting
rules for financial statements and those for income taxes. For example, the regula-
tory accural acoountinismles, which in this instance are also used for financial
statements, require banks to stop accruing interest on loans that are 90 days behind
in ing interest while the IRS does not recognize any arbitrary cut-off.

n adz'tion to the differences between accrual rules for financial statements and
income taxes, there are currently many provisions in the Internal Revenue Code
which are based on the cash method. These include, for example, reporting gains on
the instaliment method and taxing prepaid income before it is earned. ,

The cash method of accounting has been accepted as “clearly reflecting income”
over the years from 1913 to the present for businesses without inventories as long as
the method is used on a consistent basis from tyeau- to year. Since the primary source
of a financial institution’s income is derived from the monthly payment of interest
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on loans, the cash basis method clearly reflects income on an annual basis. There-
fore, we do not believe it is necessary for financial institutions to be required to use
the accrual method of accounting.

Under current law, if a corporate taxpayer’s items of “iax preference’ exceed the
greater of $10,000 or the regular corporate tax due for that year, a minimum tax of
15 peercent of the excess is imposed. The preferénce items include the amount by
which a bank’s loan loss reserve deduction exceeds actual experience. The _Presxdent
has proposed replacing this add-on minimum tax with an alternative minimum tax
beginning January 1, 1986. The loan loss reserve preference item would be abolished
since the deduction would be eliminated under the President’s proposal. A new pref-
erence item would be added for borrowers: 25 percent of net interest expense deduc-
tion, but not more than the excess of the proposed Capital Cost Recovery System
deduction over economic depreciation. . .

The ABA opposes the concept of a minimum tax. A minimum tax penalizes tax-
payers for using the deductions and credits granted by Congress. The penalty occurs
regardless of whether a drop in the regular income tax was a result of too many
deductions or a decline in ordinary business receipts. The penaity can applly as a
result of decisions made in pricr years before a downturn in business. We fell mini-
mum taxes are unnecessary in a properly designed, economically sound tax system.

Under current law, corporate taxpayers mag generally carry net operating losses
(NOLs) back three years or forward 15 years. Banks and thrift institutions, however,
may carry NOLs back 10 ])Jrears and forward 5 years. The Administration proposes to
eliminate the special NOL rules applicable to financial institutions. Losses incurred
before ttllxe effective date of January 1, 1986, would continue to be treated as under
present law.

The ABA has no objection to this provision. Though some banks have not used \;_p
all of their 10 carry-back years, this change would not substantially impair the fi-
nancial condition of those who currently benefit from these rules. It would also
allow other institutions to benefit from the expansion of the carry-forward period
and the general expansion of the number of carry-over years available.

Corporate tax rates currently are graduated from 15 to 40 percent for the first
$100,000 of taxable income. Those rates are phased out for corporations with taxable
income over $1 million. All other corporate taxable income is subject to a 46 percent
rate. Under the President’s proposal, the highest marginal corporate rate would be
reduced to a 33 percent effective rate for tax years beginning on or after July 1,
1986. Graduated rates would be maintained, but only on the first $75,000 of income.
The graduated rates would be phased out for corporate taxable income over
$142,00& Corporations with taxable income over $360,000 would pay a flat 33 per-
cent rate.

The ABA supports the reduction in marginal tax rates proposed by the Presi-
dent’s plan. High tax rates reduce the incentive to work, save, and invest. One of
the most imgortant goals of tax reform must be to reduce the bias against savings
and capital formation. A series of steps including reduction in marginal rates, ex-
pansion of IRAs (see below) and broadening of the tax base would move the tax
system toward this objective. The lower rates should reduce the impact of taxes on
investment decisions.

We are pleased to see the President rejected certain ideas contained in the Tre-
saury proposal dealing with the elimination of the graduated rate structure. The
ABA feels the graduated rate structure is an important feature of our tax system,
one that helps insure that small businesses do not pay a disproportionate share of
the corporate tax pie.

The President’s tax reform proposal contains a new tax on those who have re-
sponded to his capital incentives. Those taxpayers who have availed themselves of
the provisions of the Accelerated Cost Recovery System—designed and enacted by
this Administration—now find they will be penalized for having done what they
were encouraged to do. Forty percent of the “excess” depreciation taken during the
l:%?d 'Jan}‘a?g;glé 1980 to July 1, 1986 would be recaptured over a three year period

nning in .
N 1981, the Presidnent crafted a new cost recovery system, more generous than
the previous one with larger depreciation deductions to encourage capital invest-
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ment. Those who responded to these incentives, who made business decisions based
on that new system now will have to “pay back” a portion of the difference between
the deduction they received and what they would have received under a straight
line depreciation system. The ABA opposes retroactive tax provisions. Though this
would have minimal direct impact on banks, we oppose changes to the tax system
which penalize taxpayers for investment decisions made in response to existing tax
provisions. -

Under current law, an individual generally is permitted to deduct annual contri-
butions to an IRA of 100 percent of compensation or $2,000 whichever is less. Mar-
ried individuals each receiving compensation during the year may make separate
IRA contributions to their IRAs and claim a $4,000 deduction on their joint tax
return. Special “spousal” IRA limits provide that if a married individual’s spouse
earns no compensation during the year the individual may deduct annual IRA con-
tributions up to the lesser of 100 percent of compensation or $2,250. The spousal
IRA is not available if the nonworking spouse has any amount of earned compensa-
tion.

The President’s proposal would maintain the IRA dollar limits for individuals at
$2,000 but would increase the spousal IRA limits from $250 to $2,000. The proposal
would permit a nonworking spouse to take into account the working spouse’s com-
pensation (less the deductible IRA contribution made by the working spouse) in de-
termining the nonworking spouse’s deduction limit. Therefore, a married couple
with aggregate compensation of $4,000 or more would be entitled to the same $4,000
IRA deductible contribution ($2,000 apiece) regardless of how mnch compensation
was earned by either spouse. In so doing the importance of the economic contribu-
tions made by a nonworking spouse would be recognized.

The ABA believes that the tax benefits associated with IRAs were intended to en-
couraaa) individuals to make adequate provisions for their retirement security. In
fact, Congress’ growing awareness that a large number of the nation’s workers
would face retirement with inadequate levels of savings led it to enact, as part of
the 1981 Economic Recovery Tax Act, a significant expansion of IRA eligibility in
order to promote greater retirement income security for all workers. Savings for the
Furpose of retirement also contribute to the formation of investment capital needed
or economic growth. :

The ABA supports the continued expansion of IRAs and believes their use should
not only be encouraged but made available on a broad and consistent basis. We fur-
ther support the proposed IRA changes as a step toward reducing the bias in our
tax system against savings and investments. We would also encourage consideration
of ex;;anding the IRA further to the $2,500 limit as proposed in the original Treas-
ury plan.

The Association is also concerned with the Administration proposal that, while
not directly related to the industry’s own tax liability, would affect us as employers
and adversely impact the almost 2 million individuals we employ. I refer to the
sweeping changes proposed to our current employee benefit laws.

Our industry has had a long history of providing for the health, welfare and re-
tirement needs of its employees. With few exceptions, banks have not only assumed
responsibility for making critical medical benefits available to their employees, they
have also encouraged private savings and future retirement income security
through the utilization of employer sponsored plans. These plans form an integral
part of the American retirement system enabling workers to supplement their
income during their retirement years.

The Association believes that our present private retirement system has served
the nation very well. Congress has refined the system several times during the past
several years resulting in a major restructuring of the laws governing employee
benefit plans. Many of these new laws have yet to be unders and employers are
still amending their plans and developing administrative procedures to meet the nu-
merous new requirements. Moreover, the agencies charged with responsibility for
administering these laws have failed to issue regulations dealing with the many
complex issues created by the new laws.
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The Administration’s proposal will create more uncertainty in an already uncer-
tain area of the law. We are concerned that the changes proposed to current em-
ployee benefit laws have not been adequately studied and their long term effect on
the nation’s employee benefit system has not been adequately considered. We, there-
fore, urge Congress to proceed very slowly in its deliberations on changing the em-
ployee benefit rules as part of an overall tax reform package.

The Administration’s recent proposal to repeal the section 401(k), cash or deferred
arrangements, deserves special comment. Banks, like many other employers, recog-
nized the great value of this program for giving employees an opportunity to sub-
stantially increase their savings. Given the bias against savings in the tax code,
both employers and employees have responded enthusiastically to this opportunity.
Many banks now offer a 401(k) program. Banks have, of course, also been recipients
of section 401(k) funds deposited by other employer plans. We believe it would be a
serious mistake to close off this new source of savings. The low rate of savings in
the United States is well known. Elimination of one of the few savings incentives
can only make the savings rate worse.

While we support retention of 401(k) plans there is one aspect of the Administra-
tion’s original proposal regarding section 401(k) that deserves mention. That propos-
al required individuals covered by a 401(k) plan to offset their IRA contributions
against the contributions to the 401(k) plan. The Association believes this could
threaten the continued growth of the IRA program and impose unwarranted restric-
tions on the freedom of investment choice available to IRA participants. As a result,
many employees would be forced to choose between contributing to an IRA and fore-
going the freedom of investment choice that sets IRAs apart from other retirement
programs, or having a larger contribution made to their employer’s 401(k) plan,
with a limited choice of employer selected investment options.

The Association opposes the 401(k) IRA offset provision because we believe it
would reduce IRA contributions and would impose a new set of complex rules and
recordkeeping requirements on what is now a simple, easily understood retirement
savings vehicle. In 1981, Congress created the universal IRA and eliminated any
linkage between the availability of an IRA to an individual and his participation
under an employer sponsored retirement program. Congress recognized that to
ensure full utilization of this effective retirement savings vehicle, the IRA would
have to be easily understood and established with a minimum amount of paper-
work. Any imposed linkage between IRAs and 401(k) plans would convert this cur-
rently simple system into a complicated program fettered with burdensome record-
keeping and confusion.

nder current law, individuals are generally allowed a deduction for interest ex-
pense. However, interest on debt incurred to acquire or carry investment property is
deductible only to the extent of the sum of $10,000 plus net investment income.
Amounts disallowed under this limitation for any year may be carried over and
treated as investment interest expense in the next taxable year.

The President’s proposal would allow, in full, a deduction for interest expense in-
curred in a trade or business and interest expense incurred on a mortgage secured
by a taxpayer’s principal residence. All other interest expense would be deductible
only to the extent of $5,000 plus net investment income. The limitation would be
})hased in beginning with interest expense incurred or paid after January 1, 1986.
nterest currently subject to the investment interest expense limitation would still
be allowed as a deduction up to $10,000 plus investment income (determined under
new rules) prior to January 1, 1988. The limitation on the other interest expense
would be phased in beginning with 10 percent in 1986 and increased by 10 percent
in each subsequent year.

The limitation was proposed to prevent individuals with large amounts of tax
shelter interest expense from using that expense to offset business and employment
income. However, the provision may limit interest deductions on other personal
loans such as second homes.

In addition, because the limitation applies to interest expense incurred on or paid
after January 1, 1986, it penalizes those who made borrowing decisions on the basis
that the interest expense would be deductible. Therefore, any cash flow projections
made at the time the loan was made would no longer be valid. We question the
wisdom of any limitation on interest deductibility.
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. The Treasury pr?osal provided that beginning January 1, 1989, a portion of in-
terest income would be nontaxable and interest expense nondeductible. For banks
and other lenders, the general effect of the interest indexing provisions would have
been to exclude from taxable income the percentage of net interest which represents
the annual inflation rate. Net borrowers would no longer have been entitled to a
similar percentage of their interest deduction.

We viewed the interest indexing proposal as part of a series of indexing provisons
intended to remove the effects of inflation from the income tax system. We are con-
cerned that many other forms of investment remain indexed under the President’s
plan but interest indexing has been dropped. For example, a partial exclusion for
capital gains is included in the President’s proposal because “. . . the caﬁital gains
preference compensates for the fact that nominal gains, unadjusted for inflation, are
included in income.” After 1990, taxpayers can elect to use the exclusion or to index
the basis of their capital assets. This difference in treatment may create a tax
system bias against debt instruments in the future. We believe it is necessary to
apply inflation adjustments to all forms of investment to prevent distortions in eco-
nomic decision making. The unfairness of taxing the inflation premium inherent in
interest income is self-evident. Nothing real was earned with respect to that seg-
ment, so nothing should be taxed. Taxing the inflation premium is particularly hard
on groups such as the elderly and the poor who tend to make greater use of fixed
interest debt instruments.

The borrower, of course, can benefit from the lack of an inflation adjustment by
paying back a loan in cheaper dollars. The President’s pro 1, however, contains
several provisions to limit that advantage. Thz interest deduction of individuals is
limited to home mortgage interest and $5,000 of other interest expense, plus invest-
ment income. Corporations face a potential minimum tax on 25 percent of their net
interest expense, limited by the extent of their accelerated depreciation.

We recognize that tremendous complexity is involved in attempting to aﬁmt in-
terest income and expense for inflation. We believe, however, that continued study
of this issue is important if the equality of treatment of various forms of investment
is to be achieved.

Mr. Chairman, this represents our views on the President’s Tax Reform proposal,
As 1 indicated above, the American Bankers Association does support the concept of
tax reform. Tax reform, however, should recognize the traditional intermediary role
played by banks in the tax system. This role has been and will continue to be impor-
tant in ensuring that tax benefits, such as the tax exemption of state and local obli-
gations, are available to all those for whom they were intended. Finally, Mr. Chair-
man, 1 hope that the broadening of the tax base is not used as an excuse to elimi-
nate the reserve method of accounting for bad debts. The continued use of the re-
serve method is necessary to accurately compute a bank’s taxable income.

ain, Mr. Chairman, we appreciate the opportunity to testify on this issue. We
would be more than happy to su‘;ply any additional information needed or to
answer any questions that you may have.

STATEMENT BY FINN M.W. CASPERSEN, CHAIRMAN OF THE
BOARD AND CHIEF EXECUTIVE OFFICER, BENEFICIAL CORP.,
PEAPACK, NJ

Mr. CasPErseN. Thank you. o

I am chairman of the board of Beneficial Corp. Beneficial is ex-
clusively a provider of consumer financial services to American
and foreign consumers. As such, we have a different viewpoint, per-
haps, from many of my colleagues at this table. We do not lend to
companies, we do not lend to countries; we lend almost exclusively,
as I said, to the American consumer. .

We favor this tax bill. We favor this tax bill not because of its
effect on Beneficial—in fact, it will cost an incremental $100 mil-
lion in tax payments over the next 5 years. We favor it because of
the effect on the American consumer. That is our constituency;
that is what makes us go.
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We believe, based on our own studies, that this tax bill will
result 'in increased economic activity, in increased disposable
income, in increased prosperity for the American consumer.

We believe that this bill will end the perception—and I might
add, an accurate perception—that the present tax system in the
United States is unfair, that it depends not on how much money
you earn, not on what income bracket you are, but instead on what
type business you are and, on how able your tax counsel is.

We applaud several specific aspects of the bill. We applaud the
continued availability of interest deduction on the primary resi-
dence. We think that is key to the American consumer. The Ameri-
can consumers’ key methodology of saving is the primary resi-
dence, and they should be able to withdraw funds in the form of
first, second, or whatever types of mortgages, on that house for so
long as they own it.

We applaud the first step, small as it may be, toward dividend
deductibility. We think this is very, very important. Too long has
the American tax system been biased in favor of debt. There i a
hidden cost of having a debt interest deductibility as opposed to not
having a dividend deductibility, and that cost is being shown in the
Continental situation in Ohio, in Pennsylvania, and in Maryland.
We cannot have an overly leveraged financial system. We cannot
have a tax system that encourages financial institutions to borrow
to the hilt and to minimize equity investments. This dividend de-
ductibility is a small step—a small step, 10 percent—toward that
end, but it is very important philosophically, and it Would have sig-
nificant ramifications on the- financial industry.

We particalarly applaud the more-inclusive but lower rates for
both corporations and for individuals. Before I joined Beneficial, I
acted as a tax lawyer. Since I joined Beneficial, I have been in
charge of strategies to reduce taxes and to maximize profits. I well
know the incredible amounts of time, the incredible amounts of
economic resources that are poured into lowering taxes payable,
and I might add poured into unproductive activities, activities that
are not core to the central nature of a corporation. The present tax
law encourages that, and we all know that. .

In conclusion would suggest that we have a unique opportunity
to rid ourselves of an unfair tax system. We have the opportunity
that comes once or twice in a decade, and we should not lose it.

I would like just to close by challenging my colleagues both in
the financial services and in other areas to think—not what is good
for their particular company, not what i is good for their particular
industry, but to understand that what is good for the American
consumer in the long run, and indeed usually in the short run, is
good for American business.

Thank you, Mr, Chairman.

The Chairman. Thank you, sir.

Mr. Morris.

[Mr. Caspersen’s written testimony follows:]
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STATEMENT OF
FINN M. W. CASPERSEN

Mr. Chairman and members of the Committee, my
name is Finn Caspersen. I am Chairman of the Board and
Chief Executive Officer of Beneficial Corporation. I
appreciate your invitation to appear before this Committee
to express Beneficial Corporation's strong support for your

efforts to reform our tax system.

Tax reform, in the form proposed by the
President, will increase Beneficial's taxes by $100 million
over the next five years. Nevertheless, we support the
President's proposals, for one very simple reason--we
believe they will benefit our customers, and thus in the
long run, both the economy and ourselves.

Two months ago, I made statements similar to
these before the Committee on Ways and Means of the House
of Representatives. In the ensuing weeks, I have been
gratified to see this theme recognized and endorsed by
national newspapers, by major corporations and by average,

middle-class Americans.

The lead editorial in the September 12th issue of
The Wall Street Journal notes that this type of thinking

may be spreading; such major corporations as General
Motors, General Mills and IBM are now taking similar

stands.

56-330 0 - 86 - 3
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Here we have a.situatiqn\in which corporate
America and middle-class America can--and do--agree. As
corporations and as individuals, we are perfectly willing
to pay our fair share of the tax burden. But we insist on
a level playing field. We want a tax system that is FAIR
to all. There are many aspects to the President's tax

proposals; fairness is the one we endorse above all others.

To place my views in context, heneficial is a
leading lender in this country. But Beneficial, unlike
many other financial institutions, is first and foremost a
consumer lender. We do not lend to governments or in any
significant amounts to large businesses. Our primary
mission is to supply credit to the public at a fair and
profitable rate. We prévide this credit in many
forms~~through our 1,135 loan offices in 40 states, Canad;
and the United Kingdom; through the issuance of Visa and -
MasterCard cards; and through retajlers of all kinds
throughout the country. We lend both on an unsecured and
secured basis. We are the largest second-mortgage lender
in the country. At the end of June, we had $5.5 billion of
loans outstanding to more than 2.3 million customers. Most
" of our customers are the American middle class; with
household incomes that typically range from $20,000 to
$50,000. Beneficial Corporation's stock is traded on the
New York Stock Exchange and is owned by moré than 26,000

shareholders.




When we say that tax reform will benefit our
customers, it is for this reason: most of our customers
will pay less taxes and, therefore, have more disposable
income to save, spend or invest. This, obviously, will
benefit us directly. As Americans become financially
healthier, they wili be better customers for our services.
As Secretary Baker pointed out in his testimony, most
taxpayers will pay less taxes and most of our customers,
namely those families with between $20,000 and $50,000 of

household incomes, will pay 7.2% less taxes.

This will obviously improve these families'
well-being. These people are not motivated by tax
avoidance. They are motivated by the most basic of
purposes: to own a home, to educate their children, to
protect their health, to prepare for retirement. Tax
reform will help them to achieve their piece of the

American_gggam.

Higher after-tax fémily incomes will also benefit
the general economy. Many economists believe the economic
recovery in recent years was led by the willingness of the
consumer to spend and invest. If the tax changes result in
more disposable income as predicted by Secretary Baker and

others then the scenario could be repeated.
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Beneficial supports tax reform even though its
corporate inc;me tax payments will increase in the
aggregate by $100 million over the next five years, the.
period being used to measure the revenue impact of the
proposal. The reason for this increase in tax payments is
twofold: first, the transition rules in the President's
proposals moderate the benefit of the rate reduction during
the first five years of the changes; and second, Beneficial
like many other companies structured its financial affairs
and madé.iﬂvestmengs over the past several year3 with the
specific purpocre of minimizing its corporate income tax
burden. It would probably no longer be prudent or

economically viable to make such investments if the tax

reform proposals are adopted in their present form.

I would now like to turn to the specific
provisions of the President's tax reform proposals upon
which we base our support for both our customers and the
company. Looking first at our customers; the key words in
the Treasury proposal as it applies to individual taxpayers
are "fairness and simplicity." The tax system today has
become extremely complex and riddled with provisions for
special interest groups; it is perceived by the average
American taxpayer to be unfair. In order for the voluntary
nature of our income tax system to survive, it is important
that this perception be changed. We believe that fairness
will be achieved bx_adopting the President's proposals that

broaden the tax base, lower tax rates, and eliminate
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special deductions, special tax credits and other

preferences.

Simplicity and fairness are inter-related. A tax
system that is complicated is perceived as unfair because
its interpretation is restricted to those who can afford to
employ tax experts. We do not ;xpect congress to adopt, in
total, the President's proposals for tax reform. However,
we believe it's important that, when the dust settles, the
average Amerjcan must feel that he is’begtef off as a
result 6& these changes and, specifically, that h;s tax
burden ggs been reduced. If this objective is

/

accomplished, and only if this objective is accomplished,
will tax reform achieve its stated goals of fairness and

simplicity.

The President's tax reform proposals address two
specific deductions that are very important to our
customers. They are the home mortgage interest deduction
and deductibiiity of consumer interest. We applaud the
Administration for stating as one of the tax reform goals
"the home mortgage interest deduction should not be )
jeoﬁardized." This was enumerated'by the President in his
State of the Union Address and once again by Secretary
Baker before this committee. The President'é tax reform
proposals permit taxpayers to deduct all of the interest on

loans secured on their primary residence. This is of
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paramount importance to our customers if they are to enjoy

the benefits of the American dream of home ownership.

Some have advocated that the home mortgage
interest deduction should be limited to the mortgage
incurred at the time the house was purchased. We strongly
disagree. Implicit in the American dream of home ownership
is to one day recognize the increased value in the equity
in one's home. Refinancings and second mortgages help
middle-class Americans unlock that equity without having to
sell their family homes. They are able to finance college
educations, pay medical bills, make home improvements or,
generally, just improve the quality of their 1lives.
Furthermore, to try to condition the deductibility of
interest on the basis of the form of the loan or the use of
the proceeds would be inconsistent with tax simplification

and would be difficuit to enforce and administer.

The President's tax reform proposal further
provides that interest expense other than that associated
with indebtedness on a principal residence will be
deductible up to $5,000 plus investment income. We agree
with Secretary Baker that the majority of families will
never be affected by the latter limitation; it would serve
primarily to curtail the economics of the tax shelters that
higher income taxpayers currently utilize to reduce their
tax iiabilities. We would recommend, however, that the

$5,000 limitation be indexed for inflation so that
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legislative changes will not be necessary in the future if
inflation causes interest rates to rise to the very high
levels of just a few years ago.

Turning to the reform of corporate taxation, we
are pleased to join General Motors, IBM, J.C. Penney and
many other distinguished companies who have appeared before_
this committee to support corporate tax reform around two
commen principles: the reduction in the corporate income
tax rate from 46% to 33% and the intrédduction of the
deduction for dividends paid. Like Beneficial Corporation
many of these companies will incur increases in their tax
burden under the President's proposals. Like Beneficia},
they have decided to support this type of tax reform
despite the increased cost. They understand that the
benefit to their customer and the fundamental fairness
which follows from eliminating special preferences and
creating a "level playing field" will insure that decisions
are based on market motivation not tax considerations.
Overall, the reduced rate will encourage economic growth
that will lead to better long~term profits for their

.

corporations.

I encourage this committee to look very closely
and put a high burden of proof on those companies and those
trade associations that argue for the maintenance of
spé&ial provisions which tilt the playing field in their

favor.
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Beneficial pays relatively high dividends to its
shareholders. We are thus concerned with the partial
deduction for dividends paid in the President's proposal.
The current system taxes corporate earnings twice. Once
when they are earned by the corporation and again when they
are feceived in the form of dividends to its shareholders.
While we faver a deduction higher than 10% for dividends
paid, we applaud the introduction of Ene conqept and wouldv
agree that it should be tempered with the overall need for

revenue neutrality.

American businesses are already too highly
leveraged because of the deductibility of interest and the
non-deductibility of dividends. For the sake of the
stability of our financial system, we must encourage more
equity investment and less leverage. The partial
deductibility of dividends is an essential first step

towards this end.

In conclusion, I recommend and challenge other
financial ins;itutions not to limit their support or
reaction to the impact of the President's proposals on
their special tax preferences in the Internal Revenue
Code. Instead, they should take a brcader look at the
significance of the reform proposals to the overall economy
and especially at its impact on their customers.

Ultimately, it will be the health and success of their
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customers that will control their future profitability.
Let's not let the tax system continue to dictate economic
decision making. Let the market and consumers provide such

initiative.

The tax system should be fair. It should collect
enough revenue to support our country and its citizens but
not favor one industry over another or one form of capital
allocation over another. I agree with many that have come
before this committee that the tax laws are now a form of
industrial policy. This should be eliminated to the
greatest extent possible, in order to introduce a
perception of fairness and neutrality in the revenue

system.

The job of this committee and Congress is a very
difficult one. There should be no doubt that with such
sweeping tax reform cnanges there are risks. The answers
will not be known nor can the economic result be known with
any high degree of certainty. However, the time has come
for tax reform legislation to be enacte& that is founded on
fairness and simplification not special interests. The .
time for tax reform is now. I learned from listening to
our customers that a consensus of the American people want
tax reform. We, at Beneficial, are prepared to help you in
this historic undertaking for fundamental tax reform.

Thank you.
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STATEMENT BY JOE MORRIS, PRESIDENT, COLUMBIA SAVINGS
ASSOCIATION, EMPORIA, K8, AND VICE CHAIRMAN-ELECT, U.S.
LEAGUE OF SAVINGS INSTITUTIONS

Mr. Morgris. Thank you, Mr. Chairman.

I am Joe Morris. I am president of Columbia Savings of Emporia,
KS. I appear this morning on behalf of the U.S. League, its 3,500
savings and loan and savings bank members nationwide.

The league appreciates this opportunity to discuss the adminis-
tration’s tax proposals and their application to our specialized
thrift and home-finance industry.

We urge this committee and the Congress to proceed with cau-
tion, to avoid unseen damage to our industry, which as you know
remains in a fragile condition, and to avoid unseen damage to our
Nation’s economic structure.

The administration’s request would eliminate the section 593
bad-debt reserve deduction and tax our institutions at the 33-per-
cent rate proposed for corporations generally. For the future, our
bad debts would be handled through specific chargeoffs. Specific
chargeoff is not appropriate for financial intermediaries which
invest primarily in long-term real estate mortgages, since it would
postpone tax recognition of loan-loss expense until after the ex-
pense has been incurred economically.

Reserve accounting more accurately measures economic income,
particularly for financial institutions.

As a corollary, the administration also proposes to recapture into
taxable income a portion of past bad-debt reserve accumulations.
Though Treasury is vague on the precise calculation of the recap-
ture, they agree that this new liability for thrifts could approxi-
mate $2 billion. While the cash tax collection would be spread over
10 years, financial statement accounting impact would be immedi-
ate and severe. Our institutions would be required by their ac-
countants to establish a deferred tax liability. This unique and
unfair recapture would wipe out at one stroke a substantial portion
of our industry’s net worth, doing severe damage to our recovery. It
would increase the exposure of the FSLIC and the FDIC, and
reduce the availability of housing credits that we provide.

In my own institution, a study by Arthur Young showed that the
effect of the bad debt recapture alone would increase our effective
tax rate for each of the next 10 years from 31 percent to 39 per-
cent.

The U.S. League therefore recommends retaining a scaled-back
reserve method uf 5 percent of taxable income, which more closely
approximateg thrift loss experience. This 5 percent is down from 40
percent under current law. Preserving the reserve method, even at
a much lower level, will continue the incentive for investment in
housing while removing the threat of recapture.

The administration also proposes the same 3-year carryback/15
year carryforward net operating loss treatment for financial insti-
tutions which now applies to corporations generally, rather than
the 10 back/ 5 forward pattern we presently utilize.

Furthermore, only losses after January 1, 1986, would be eligible
for the extended carryforward period.
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While we support parity in the 18-year total carryback/carry for-
ward period, we would recommend a different combination. A 10-
year carryback should be retained for thrift institutions in recogni-
tion of the special safet. and soundness concerns unique to our de-
positories.

Net operating loss carryforward should be extended to 8 years,
and existing net operating losses should be eligible for any carry-
forward extension.

My full written statement explains our opposition to the admin-
istration’s mandated switch to accrual rather than cash-basis ac-
counting for financial intermediaries, and the particular inequity
of the excess-depreciation recapture proposal in the case of savings
institutions.

As a final point, the proposed repeal of the deduction for State
and local taxation creates a special problem in our cost-of-funds
competition with the U.S. Treasury issues. This will further compli-
cate the problems of mortgage affordability in addition to the well-
recognized pressures on housing affordability and values from the
denial of the property tax deduction. ,

We have appreciated this opportunity to present our views on

"how our business would be affected, and we look forward to your
questions and look forward to working with you.

The CHAIRMAN. Thank you.

Mr. Mogris. Thank you very much, Mr. Chairman.

The CHAIRMAN. Mr. Cannon.

[Mr. Morris’ written testimony follows:]

STATEMENT OF JOE C. MORRI1S, PRESIDENT, COLUMBIA SAVINGS ASSOCIATION, F.A.
Emponia, KS, IN BEHALF oF THE U.S. LEAGUE OF SAVINGS INSTITUTIONS

Thank you, Mr. Chairman, and members of this distinguished committee. My
name is Joe C. Morris and 1 am President and Chief Executive Officer of Columbia
Savings Association, F.A. of Emporia, Kansas. I appreciate this opportunity to
appear before you today in my capacity as Chairman of the Committee on Corporate

‘axation of the U.S. League of Savings Institutions. L

The U.S. League strongly sn:lpports the overall objectives of fairness, simplicity
and growth advocated by President Reagan in his tax reform proposal. Few sectors
of the economy have as much to gain from well-crafted reform efforts as savings
institutions. As promoters of thrift and home ownership, we offer the straightfor-
ward type of loan and savings products which should be encouraged by the reform
process. As a result, we are somewhat dismayed by adverse and unnecessary provi-
sions in the Treasury package which would reduce our institutions’ ability to serve
our customers. We hope that, in working with your distinguished committee, as well
as with House Ways & Means, we shall be able to revise these provisions into a
more constructive form. o

Certainly, every American shares the goals of encouraging capits' tormation, en-
trepreneurial activity, and job creation. Many of the Eerovimons of the current tax
system, though initially well intended, may no longer be se those ori%mal pur-
poses and should be reviewed. The Treasury study has been of rcal benefit in pro-
ducing a comprehensive study of the special provisions incorporated over the years
in the basic tax code.

1 The U.S. League of Savings Institutions serves the more than 8,500 member institutions
which make up :ﬁ: $1.1 trillion savings association and savings bank businesses. League mem-
bership includes all types of institutions—federal- and state-chartered, stock and mutual. The

rincipal officers include: John B, Zellars, Chairman, Atlanta, Georgia; Gerald J. , Vice
Iéhmimmn, Milwaukee, Wisconsin; William B. O'Conneil, President, Chicago, Illinois; Philip Gas-
teyer, Executive Vice President and Director of Washington Operations; and James O. Freeman,
Senior Legislative Representative. e headquarters are at 111 East Wacker Drive, Chicago,
Illinois 60601. The Washington office is located at 1709 New York Avenue, N.-W., Washington,
D.C. 20006. Telephone: (202) 637--8900.
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Over 30 years worth of amendments have been added to the 1954 Internal Reve-
nue Code. Each change has certainly produced new tax complexity without neces-
sarily contributing to tax fairness.

Despite the good intentions of the framers of every special provision, there can be
little doubt that the sheer complexity of the code and the growing public perception
of its unfairness and arbitrariness have begun to threaten the essential broad-based
supgort, voluntary compliance and self-assessment on which the system is based.
Such a trend presents a real threat to the well being, fiscal integrity and even na-
tional security of our country. Such a threat clearly merits congressional response.

But another threat to those shared values looms even larger. That is the danger
from uncontrolled federal budget deficits. Tax reform is an issue of critical impor-
:‘ance, but it is vital that the reform effort should not supplant deficit reduction ef-

orts.

The League applauds the initial steps taken by the Congress in forming the 1986
budget targets, but clearly much remains to be done. We recommend that the Con-
fress examine proposals to reform the tax code from the constant perspective of tai-
oring that effort to mesh with the deficit reduction drive.

The need for the incentive to economic growth from reductions in marginal
income tax rates must also be balanced with the retention of critical tax deductions
embedded in both the tax code and the economic life of the nation. The Administra-
tion ‘g_roposal is a logical starting point for tax reform, but we strongly suggest that
insufficient attention has been paid therein to the sectoral impacts of the proposals.

As the major supplier of home mortgage credit to the nation, we are particularly
concerned by the potential for severe impact on housing activity. The macroeconom-
ic imgact of the Administration’s plan is also of vital concern to the thrift industry.
It is by no means clear that the indirect benefits the package would bring in lower
interest rates (from the projected increased savings flows at lower individual tax
rates) will be enough to offset the direct burdens on homeownership costs. In addi-
tion, the adverse impacts of certain provisions of the reform proposals would severe-
}y limit the ability of our specialized institutions to continue to provide mortgage

inance, and thus further increase the costs of homeownership.

Measuring the particular economic impact of the tax code changes is difficult
even for individual items, but for such a broad range of simultaneous tax code revi-
sions the difficulty is greatly compounded and resulting economic projections are
less reliable. Our savings institutions have recently survived a prolonged period of
high interest rates, deregulation of liabilities before assets, and increased competi-
tion for savings, which forced over 900 of our members to be merged. acquired, or
liquidated. Savings institutions cannot soon tolerate another bout of high interest
rates. Our eroded net worth could not support the certain losses that would result.

We, therefore, urge the Congress to proceed with caution, examining where i-
ble both the macroeconomic and sectoral impact of the President’s plan in order to
avoid potentially harmful and unforeseen damage to our underlying economic struc-
ture.

The President’s recommendations would totally restructure the tax treatment of
savings institutions as corporate taxpayers. The core provision of savings institution
taxation under present law is a special provision allowing a percentage of taxable
income to be set aside as a bad debt reserve: almost all other unig:; aspects of sav-
ings institutions tax flow from this one item. The repeal of this jon 593 special
deduction would thus essentially eliminate the distinctive tax treatment accorded
savings institutions by Congress for the last 23 years.

A brief look back into the history of financial institution taxation shows that as
long ago as 1921 commercial banks were provided a reserve deduction for debts
which become worthless during the year in addition to an allowance for future bad
debt exposure. Savings institutions by contrast, remained exempt from federal tax-
ation until 1951 when tax liability was imposed on income exceeding 12 percent of
an institution’s savings balances. Then in the Revenue Act of 1962, savings institu-
tions, like commercial banks, became subject to regular federal corporate tax except
for the o(gtion of the special thrift percentage-of-taxable-income bad debt deduction
(Sec. 593(bX2)). Congress, in granting this deduction, recognized the substantial risks
involved with long-term lending and the importance of credit to finance homeowner-

ship.

'Igﬁs benefit was also to encourage savings institutions to remain specialized hous-
in% originators and investors. Thrifts received the maximum tax benefits of Section
593 when 90% (pre-1969) of their assets were in certain housing credit-related and
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necessary liquidity ‘“‘qualifying assets.” Today (post-1969), 82% of savings and loan
and stockholder-owned savings bank investments must be in cash, government and
municipal obligations, real property loans, or other housing-related investments in
order to receive maximum benefit from the bad debt percentage-of-income deduc-
tion. (Mutual savings banks receive maximum use o?e the percentage-of-taxable-
income method when 72% of their investments are enumerated qualifying assets.)
These housing-investment orientations are the “price” thrifts must continue to e(ray
to enjoy the maximum tax benefits of Section 593. The special thrift bad debt deduc-
tion is denied to all thrifts, mutual and stock; savings and loan association or sav-
ings bank, if less than 60% are in qualifying assets. B

As indicated, Congress in 1969 granted full use of the special thrift bad debt de-
duction to savings banks with a 72% qualifying assets ratio—in recognition of his-
torical differences between savings and loan associations and mutual savings banks.
In the intervening years, the two types of institutions have become virtually indis-
tinguishable, }Jarticularly with the passage of the Garn-St Germain Depository Insti-

: tutions Act of 1982, which encouraged new investment flexibility to assure contin-

- ued institutional viability. In the event that tax legislation in this Congress does not

take the radical step of abolishing the special thrift tax treatment, we would recom-

mend that all savings institutions be allowed full use of the bad debt deduction at

the 72% level. The key role of thrifts in home finance can be expected to continue

on the grounds of management expertise alone, absent any radical downgrading of

homeownership benefits in the individual income tax structure. The asset comgosi-

tion test at 72% will assure the long-term commitment to home finance by all thrift
institutions in the modern economic environment.

The record of savings institution commitment to- housing is well established.
Today the $1 trillion savings and loan business and the $300 million savings bank
industry hold more than 50% of private residential mortfage debt and 40% of all
mortgages nationwide. Thrifts have fulfilled congressional intent by serving as the
primary source of credit for home buyers and sellers well begond the expectations
which prompted the changes made in the Revenue Act of 1962. Their housing spe-
cialization—mandated, in part, through our federal tax code, has not, however,
come without cost. Thrifts continue to face the peculiar risks of long-term home fi-
nancing specialists—incurring, in particular, significant operational losses from the
inherited mismatch of short-term deposit costs and long-term investment returns
during the recent high interest-rate period.

The Ways and Means Committee re;;;)rt accompanying the Revenue Act of 1962
clearly indicates that the special bad debt reserve approach was to provide “‘reserves
consistent with the proper protection of the institution and its depositors in light of
the peculiar risks of long-term lending on residential real estate.” Congressman
Keogh referred to the peculiar rigks associated with long-term real estate lending in
a March 28, 1962 floor speech advocating the new percentage-of-taxable-income re-
serve method. Keogh stated that a thrift institution:

“. . . is a different kind of organization from a commercial bank . . . the matter
of investment losses is quite different between the two t; of organizations. Home
morigage investments are long-term investments with different risk characteristics
than short-term commercial paper. It was clear to the Committee on Ways and
Means that loss reserve provisions applicable to loss experience on commercial
paper have no relevance to an appropriate reserve on long-term real estate loans.

ctually there is no certain formula that will tell us what is the exactly appropri-
ate loss reserve for long-term real estate loans. The very uncertainty of these losses
is the problem.” .

Congress was extremely dpx-escieni: in making provision for unforeseeable, extraor-
dinary losses in the mandated home financing specialization. It is true that the
losses ultimately arose from the interest rate rigk built into the mortgage portfolio
rather than default risk, but the reserve accumulation permitted under the tax code
was vital in weathering the storms of the last few years.

We emphasize that these tax favored reserves are not available for distribution to
stockholders, but must be retained to cover the losses against which they were pro-
vided. Indeed, without the percentage reserve method granted our institutions in
1962 and the additional $5 billion in reserves attributable to that provision, the
thx&if{g%gsiness would have been hurt even more by the devastating losses of 1981
an .

The 1969 Tax Act was the last major revision of financial institution taxation. In
the 1969 Act the allowable thrift percentage bad debt allocation was reduced over 10
years from 60% and 40% of taxable income. At the same time this phase-down of -
the bad debt reserve deduction was enacted, Congress attempted to reduce any nega-
tive impact of this change by granting financial institutions special net operating
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loss (NOL) treatment of 10 vears carryback and 5 years carryforward in order to
“provide an extra margin of safety to protect against the Wsaibility of unusually
large bad debt losses.” (Report of the House Committee on Ways and Means to ac-
company H.R. 13270, the Tax Reform Act of 1969).

Since 1969 additional tax changes have been enacted which have altered the tax
status of thrifts. The 1981 Economic Recovery and Tax Act provided greater net op-
erating loss carryforward treatment (15 years) for ordinary corporations. Despite
this significant enhancement of the regular corporate carryover period, ﬁnancialpin-
stitutions were held to their pre-1981 5-year carryforwa:'?level. The 1981 Act also
required stock-form savings banks to maintain the higher savings and loan level of
gualiﬁgd investment (82%) in order to receive the maximum bad debt percentagg

eduction. In 1982 the Tax Equity and Fiscal Responsibility Act, and then in 19
the Deficit Reduction Act combined to cut back by 20 percent the amount by which
the bad debt reserve deduction (Sec. 593) exc: the amount which would have
been allowable on the basis of actual experience. This new corporate tax preference
Section (Sec. 291) of the code—which disallows a portion of preference items—has
somewhat undermined the traditional tax treatment originally accorded thrift insti-
tutions by Congress in 1962. - .

The U.S. League believes that all corporations enjoying the fruits of our economic
system have a continuing obligation to contribute adequate tax revenues to meet
the expenditure needs of the nation. The thrift business is one industry which con-
tinues to meet its tax-pafying responsibility in this regard.

In spite of the benefit of Section 593, thrifts have been paying an increasing
amount of federal income tax beginning with the Revenue Act of 1962. As outlined
above, this level was increased by the Tax Reform Act of 1969. The following Table I
depicts the higher statutory thrift tax rate from the 1969 bad debt reduction, as well
as the increased tax liability resulting from the bad debt cutbacks in the 1982 and
1984 Tax Acts.

Thrifts have essentially paid taxes at this statutory rate. Unlike money-center
commercial banks which have used a variety of tax management techniques to
reduce the U.S. tax liability on worldwide and U.S.-derived income to extreme% low
values, profitable thrifts face effective federal tax rates of alpgproximately 30%. Table
2 depicts the actual federal taxes paid by thrifts over the 1970s. (The table stops at
1979 since beginning in 1980 many institutions sustained losses, and virtually the
entire industry became unprofitable in 1981 and 1982: thus the percentage-of-tax-
able income method has been little utilized by thrifts in this decade.) In tax year
1985, however, the business will show the best earnings performance since the late
1970s and will return to significantly positive tax-paying status. Clearly, thrifts will
ctzri‘tinixti to contribute their fair share of federal corporate revenues as they return

ealth.

TABLE |
{in percent)
80D-
Tt yot b e e
method
1969 60 192
1970 51 24.28
1971 54 2521
1972 51 26.27
1973 49 26.93
1974 . 4 2160
1975 45 28.26
1976 43 289
1977 42 29.26
1978 41 30.22
1979 40 29.46
1980 2 40 2946
1981 40 2946
1982 40 29.46

1983 34 30.36
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TABLE 1—Continued

[in percent}
BOD-
Taxable year beginning l%&“‘% s"“"‘a"g tax
method
1984 34 30.36
1985 32 3128
TABLE 2
{In millions of dotlars}
Taxabde year Pre;w Aneir‘;gz‘e book Blg:kemnegl Feder‘)ailh1 taxes
1970... $1,165 $925 $216 $186
1971 1,748 1,313 359 314
1972 2317 1,687 517 451
1973 2,655 1,897 621 541
1974 2,143 1482 §32 468
1975 2,082 1448 500 406
1976 3,218 2,249 115 628
19 4,610 3,198 1,181 1,018
1978 5716 3918 1,435 1,215
1979 5,197 3,619 1,307 1,091

Source: U.S. League of Savings Institutions, Federal Home Loan Bank Board data cross-checked with Corporation income Tax Returns (Treasury
Department) for the various years.

Note that the combination of financial and tax return data produces a different
value for the effective tax rate, the proportation of income taken by taxes, than the
computation from the taxable income base. No single measure of tax burden is com-
pletely satisfactory. This method gives the lowest figure for the corporate tax bite.

The Administration’s current proposal to eliminate Section 593 would reverse 23
years of tax and housing policy. At first glance, that may not be of too much con-
cern. Today savings institutions, because of their portfolio specialization, do not uti-
lize tax incentives enjoyed by other depository institutions and consequently the
33% rate proposed by the Administration closely approximates current thrift mar-
ginal tax rates.

. The Treasury tax reform plan, however, goes much further than abolishing the
special thrift bad debt reserve method. The plan would abolish entirely the reserve
method of providing for bad debts by all taxpayers. Instead, a system of sfeciﬁc
charge-off would replace the traditional and well-understood reserve methodologies.
(Today most corporations may utilize a six-year moving averag: of bad debt experi-
ence, a method also available to thrifts and commercial banks; commercial banks
have a second option of the use of a percentage-of-eligible-loans bad debt addition;
thrifts may use any of the moving average experience, the commercial bank eligible-
loan or the thrift percentage-of-income methods).

The Treasury argues that any reserve method of accounting Sor bad debts over-
states the true size of bad debt losses and that the charge-off system, delaying any
deduction for such bad debts until actual write-off, is preferable theoretically and
more accurate practically. We do not accept.such a contention. Thouih there may
be some legitimate debate over “excessive” deductions from certain hitherto permis-
sible bad debt methodologies, such debate is a separate issue from the question of
the validity of reserve accounting. In fact, such reserve accounting is clearly better
matched on theoretical grounds to the accrual basis of accounting which the Treas-
ury advocates elsewhere in its reform package and which we shall address later in
this statement. .

e U.S. League strongly urges the retention of some method of reserve account-
ing for bad debts, at least for financial intermediary bad debt exposure. For most
corporations not engaged in the business of lending funds, except perhaps in the
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form of trade credit, bad debt losses are probably a minor and incidental expense.
For financial intermediaries, bad debt reserves are an integral part of their basic
business and deserve more analysis than offered in the Treasury package.

-Specific charge-off as a substitute for reserve accounting is totally unsatisfactory
especially for mortgage loans. The method fails to take into account the timing of
the lender’s economic loss from bad debts. These economic losses occur much earlier
than the point at which a loan can be formally written off for tax purposes. The
write-off for a bad loan is usually the last step in a drawn-out process which starts
when a loan becomes troubled, continues through a work-out or foreclosure period,
and culminates only when a loan is either finally collected or written off.

Specific charge-off postpones the tax recognition of any loan loss expense until
after this expense has been incurred economically, whereas reserve accounting more
accurately measures economic income. )

In addition to the theoretical shortcomings of the proosal to eliminate the reserve
method of accounting for bad debts, this flawed element of the Administration pack-
age brings with it a host of ancillary complications. The proposal is intimately
linked to the requirement to “‘recapture” the tax benefits from past bad debt deduc-
tions. >

Henceforth, when sssets go bad, the loss will be charged directly to taxable
income rather than to a tax reserve dating back to the original investment period.
(If accumulated bad debt reserves are not recaptured, taxpayers would, in effect, get
a double deduction—once, at the time of the initial addition to the reserve, and,
second, in the future when the loss is directly charged on the tax return rather than
to the reserve.) Consequently, under the Administration’s plan, accumulated bad
debt reserves are recaptured so that every taxpayer’s returns will retroactively be
revised “as if"’ this new system had always been in effect.

Retroactive legislation is seldom advisable. When a “go forward” proposal man-
dates such a complex retroactive adjustment, warning signals are being sent. This
entire section of the package requires rethinking.

For savings institutions, the impact of the recapture proposal is peculiarly ad-
verse. The burden of actually having to pay the tax may be the lesser of the associ-
ated problems for savings institutions. The special bad debt reserves accorded thrifts
since 1962 were in return for their concentration on residential finance. That con-
centration, in an era of deposit rate deregulation, combined with historically high
interest rates, proved exceptionally costly to many institutions. The Administration
partially recognizes that connection and ias not proposed a recapture of all the ben-
efits of the special thrift bad debt deduction but only of that part equivalent to what
could have been claimed had the thrift bad debt method never been enacted.

The portion to be recaptured would be the greater of the commercial bank
g:ethod (Section 585) and the actual loss experience. (Treasury officials have yet to

eclare the precise calculation of the equivalent “‘commercial bank reserve” to be
recaptured.) Furthermore, under the Treasury’s plan, this amount could be taken
into income by the thrift either in the first year or over 10 years. Though this par-
tial reca?ture approach appears to be “fair”, it hardly leaves an institution in the
fle iible investment portfolio position of a commercial bank. Not only would the
President’s plan eliminate all special tax incentives for thrifts to continue to focus
their investment in housing, but even in its revised Administration form, recapture
would still retroactively penalize institutions.

We estimate that the associated tax liability over ten years could be as much as
$2 billion for our institutions. However, the financial statement impact would not be
deferred over that period.

In its consideration of how to reflect the tax savings for an institution from the
use of the thrift bad debt reserve method, the accounting profession accorded that
benefit the statues of a permanent difference between book and tax return income.
The provision enacted in 1962 and adjusted in 1969 was not scheduled for phase-out,
as was t;;e case for the commercial bank method and no mention of recapture was
ever made.

Co uently, the thrift tax savings flowed through the income statement into the
net worth accounts of the business, quite unlike the situation at commeicial barks,
where the tax saving was transferred to a deferred tax liability account. Commer-
cial banks will face the cash flow burden of actually ?aying the recapture tax. Sav-
" ings institutions will first have to reflect a new tax liability on their books far in
advance of the actual paymerit of the tax.
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At the moment and by coincidence, the entire financial accounting methodology
of reflecting the impact of changing tax laws and rates on the financial statements
is in flux. Because of the uncertainties in the relative timing of the tax law and
accounting principles revisions, no definitive answer on the magnitude of financial
statement impact can be given. However, it appears in all likelihood that savinﬁs
institutions will encounter a uniquely severe impact from the recapture of bad debt
reserves as recommended by the Administration.

The Financial Accounting Standards Board (FASB) is expected to require immedi-
ate creation of a deferred tax liability on thrift financial statements. So while the
tax impact can be spread over 10 years, the financial statement impact from recap-
ture could be immediate, wiping out at one stroke a substantial portion of existing
thrift institution net worth nationwide. -

Following the massive erosion of net worth in our industry 1981 and 1982 and the
slow return to profitability thereafter, this check to thrift sector recapitalization by
reserve recapture will be sorely felt by both the housing sector and the federal agen-
cies responsible for insuring depositors against institutional failure.

Even the need for revenue neutrality with the President’s Tax Proposal does not
justify such an inequitable result. In any event the adverse impact on fragile thrift
financial statements far outweighs the minimal revenue pick-up.

We are aware that tax writing Committee staff are cognizant of the problem and
have discussed a number of alternatives to the- Administration recapture proposal,
but will within the overall framework of the specific charge-off methodology as the
sole prospective bad debt deducation method.

It may be possible to structure a system whereby the major immediate financial
statement reduction in net worth is avoided. If so, the Treasury may still actually
benefit to the tune of the approximately $200 million ‘;;er year forecast from the re-
capture. Each dollar of net worth can be leveraged by approximately $30 of new
assets and liabilities.

The $2 billion net lost by bad debt recapture could thus support $60 billion. of bal-
ance sheet expansion. At a modest 1% profit margin on that expansion an addition-
al $600 million in taxable earnin%s would be booked, giving the $200 million in
taxes that would have been raised by recapture itself, but have produced by contin-
ued thrift institution capacity to serve the mortgage market.

Though these alternatives are indeed more attractive than the Administration
Pproj , we remain unconvinced by the entire underlying philosophy.

The entire question of reserve method accounting for thrifts should be carefully
studied by Congress. The existing system was enacted in recognition for the portfo-
lio restrictions characteristic of both federal and state-chartered thrift institutions
in 1969. Clearly, somre siinificant (though modest) liberalization of asset authorities
has been achieved at both federal and state levels in the intervening quarter-centu-
ry—but that liberalization has been accomkpa.nied, indeed preceded, by total deregu-
lation of savings deposit interest rates. So far, the outcome of the deregulation proc-
ess has been to weaken, rather than strengthen, institutions—though, at this point,
the future looks far more promising.

Even so, it would be appropriate for this Congress to take cognizance, as did its
predecessor, the 87th Congress, of the continuing portfolio restrictions on savings in*
stitutions. While the Administration’s tax proposals in advocating a unform tax
treatment for depositors implicitly assume that absolutely complete investment free-
dom has already been granted to thrift institutions or will be shortly, the Banking
Committees in each House of Congress have legislation under review which woul
maintain a number of significant constraints on investments by federally-chartered
thrifts and, for the first time, im federal limits on the exercise of state-charter
Zx}afpowerments. (On June 12, the House Committee on Banking, Finance and Urban

airs reported H.R. 20 which substantially revises the “qualifying assets” test and
applies it to new purposes: similarly, the Senate Banking Committee has under
active review companion legislation.)

Though the outcome of that legislative process cannot be predicted with certainty
and since some restriction on unfettered use of state powers is warranted to protect
the Federal Savings and Loan Insurance Corporation, it would be appropriate for
this committee to reconsider whether or not to retain some special tax incentive for
home finance specialization.

The 33% regular corporate rate proposed by the Administration comes relativelgg
close to the current 31.3% rate applicable to thrifts making full use of Section 593.
This close correspondence makes it possible for our institutions to contemplate the
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loss of the special bad debt deduction, but the need to retain some tax incentive to
compensate for the opportunity cost of continuing portfolio restrictions still re-
mains. -

In addition, the problems from the elimination of the rserve method of accounting
and from bad debt recapture cry out for solution. One approach which could address
-all of these problems simultaneously would be to revise the special thrift bad debt
deduction from its current effective level of 32% (the statutory 40% level reduced
by the 20% preferrence scaleback under the 1982 and 1984 tax acts) down to 5% to
10%. Such a value would reduce the statutory thrift rate to esentially the 31.3%
present level, assuming a new general corporate rate of 33% and would, at histori-
cal profitability levels, approximate actual bad debt experience losses. (At a pretax
item on assets of 0.90%, a 5% to 10% special thrift bad debt reserve would give an
addition of approximately 0.05% to 0.10% of loans addition to the bad debt reserve.)

Such a reserve method retention would eliminate the need for retroactive recap-
ture linked to specific charge-off, would narrow the gap between experience-level
losses and thrift bad debt deductions, and would provide a mechanism whereby the
fragile thrift sector could be insulated from any subsequent movement from the sug-
gested regular corporate tax rate level of 33%. -

An{ increase in the recommended, basic 33% corporate rate without special J)rovi-
sion for our institutions—for example by the retention of a special bad debt deduc-
tion—will seriously jeopardize our. business and its ability to fulfill its role as the
nation’s primary source of home mortgage credit.

As a'related point, should the Congress decide to phase down the regular corpo-
rate rate from 46% to 33% rather than make the switch immediately, the Section
593 benefit will also have to be phased down proportionately to avoid an unintended
adverse impact on thrifts.

For this and the previously mentioned reasons, the U.S. League opposes the impo-
sition of the charge-off method and recommends forgiving accumulated build-up of
past bad debt reserves and making a fresh start with a reserve method which more
closely approximates actual loss experience. A number of technical issues arise in
this area relating to the restrictions on any grandfathered reserves (and thus will
arise even under the Treasury plan). These questions revolve around Section 593(e)
and we would be happy to discuss them with Committee staff. Despite these techni-
cal complexities our overall position is very simple: If recapture is not eliminated,
the'U.S. League cannot support the President’s tax reform proposal.

Financial institutions have operated since 1969 using a net operating loss treat-
ment of 10 years carryback and 5 years carryforward. At the time, this was a more
generous departure from the general corporate rule of 3 years carryback and 5
years carryforward.

Subsequent changes in tax law and regulation have reversed that favored position
for savings institutions. In 1979, the Treasury, without any legislative prompting,
adopted a new regulation whereby the tax refund benefit of an NOL carryback was
halved. Under that regulation, institutions were required to reduce the allowable
?\?ecial thrift bad debt deduction by an amount proportional to the amount of the

OL carried back to that previous positive tax payment year. The effect is to in-
crease the tax liability of the institution and reduce the refund. This change was
made, by coincidence, exactly at the time when widespread operating losses begin to
threaten the business. Its impact on tax recoveries has been severe. Citing the need
to “provide an extra margin of safety to protect against the possiblity of unusally
large bad debt losses.” Congress had provided the benefit of longer carryback for net
operating losses to offset reductions to the thrift bad debt reserve contained in the
same 1969 Tax Act.

Shortly after this IRS regulation, in 1981 the Economic Recovery and Tax Act
(ERTA) left the NOL rules for financial institutions unchanged at a time when non-
financial corporations were granted a more favorable 15-year carryforward author-
ity. This new rule, plus the existing 3-year carryback, provided nonfinancial corpo-
rations with a greaber 18-year net operatin% loss aggregate carryover period than
the combined 16-year treatment (10 back, 5 forward) afforded financial institutions.
Moreover, ERTA also allowed nonfinancial corporations to use the extended period
singasailnst losses incurred in 1976 and subsequent years, not just those incu after

The loss of the superior combined carryover period has occurred at a time when
such benefits would be most beneficial. The losses incurred by savings institutions
from historically high interest rates clearly fall into the category of unique risks
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contemplated by Congress at the time special rules were originally granted. Special
provisions for these entities are clearly warranted.

The Administration’s 1985 tax reform recommendations propose applying prospec-
tively the general corporate carryforward rules to thrifts. This denial of extended
NOL carryover treatment for existing losses runs counter to the clear precedent es-
tablished in 1981 under ERTA, as well as violating the congressional intent of the
1969 Tax Reform Act granting financial institutions a superior NOL treatment in
recognition of the special safety and soundness concerns which are unique to deposi-
tories.

The general rationale for net operating loss carryback and carryforward is that
a taxp:ger should be able to average income and losses from a trade or business over
a period of years to reduce disparities from fluctuating incomes. This rationale is
particularly appropriate for thrifts whose long-term investment portfolios make
their net income particularly vulnerable to sudden increases in interest rates. For
financial intermediaries, the bottom line is the difference between relatively huge
gross interest income and interest expense totals. Relatively minor savings in inter-
est rate levels can produce huge changes in net earnings.

Full carryforward opportunty for net operating losses is especially important for
institutions which have assisted the federal insurance agencies (FSLIC and FDIC) by
participating in supervisory mergers—acquiring troubled institutions operating at
substantial losses. Denial of equitable tax loss carryforward: opportunities will fur-
ther complicate the task of the FSLIC and FDIC in attracting future merger part-
ners.

In addition, the important role of financial institutions within the business com-
munity recg:)ires that they be given at least net operating loss parity with other cor-
porzs;tions.f l}h in terms of aggregate years, as well as in the ability to utilize exist-
ing losses fully.

The U.S. League, therefore, recommends granting overall carryover period parity
to thrifts by retaining our longer NOL carryback treatment and merely extending
our NOL carryforward to a total of 8 years. The U.S. League strongly urges, as a
matter of equity and to reflect the nature of the losses in the 1980 to 1982 period,
_ that the existing net operating loss overhang be included in these revised NOL

rules. A number of institutions facing the most servere NOL carryforward problem
may even be attracted to the longer carryforward period of regular corporations,
again provided that the longer period be made available for existing NOLs. In such
cases, it would be appropriate to permit a one time, irrevocable option for institu-
tions to elect regular corporate rules as regards NOL carryovers for all outstanding
and future losses. This provision, with appropriate transition rules, would be of real
value to a number of institutions and is fully consistent with the general concept of
NOL offset. The overall thrust of tax reform is increased equity and efficiency. This
NOL issue is one where the basic question is one of fairness: the outcome should not
be revenue-driven.

The Administration’s tax proposals would limit the use of the cash accounting
method employed by virtually all savings institutions as well as a wide array of
other service industries. Under this proposal, the cash accounting method would be
limited to- firms which have average annual gross receipts (over three years) of $5
million or less and do not use any other accounting method regularly to determine
income, profit or loss.

Under the accrual method, generally speaking. income and expenses are recog-
nized and deducted when incurred; the cash method recognizes income and deducts
expenses when they are received or paid in cash or e?;xivalent.

ese new cash accounting restrictions would be effective for taxable years begin-
ning January 1, 1986. However, taxpayers would be permitted to spread the income
ad,liustment that results from the switch between the two accounting methods rat-
ab ﬁ\over a six-year period. .

e rational offered for this provision in the Administration package seems plau-
sible on the surface but does have its weak spots. The Supreme Court has recently
noted that there is no implicit presumption that financial accounting and tax ac-
counting should be in conformity. In Thor Power Tool Co. v. U.S. 439 U.S. 522 (1979),
the Court stated:

. “The primary goal of financial accounting is to provide useful information to the
management, shareholders, creditors, and others properly interested: . . . the pri-
mary goal of the income tax system, in contrast, is the collection of revenue . . .
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Given this diversity, even contrariety, of objectives, any presumptive equivalency be-
tween tax and financial accounting would be unacceptable.”

In addition, it is incorrect to assume that the Administration proposal would nec-
essarily eliminate any discrepancy between the financial statement and the tax
return. Even if both were on an accrual basis, significant differences, such as depre-
ciation recognition, would remain. In fact, the above discussion on the proposed
elimination -of reserve accounting for bad debts represents an inconsistent move-
ment in the Administration g‘ackage away from accrual methodology. -

Cash accounting is somewhat of a misnomer. Tax returns prepared on this basis
do not completely follow a receipts and disbursements metho&logy-—depreciation is
a non-cash basis spreading of the cost of acquiring fixed assets used in the business.
The major problém that Treasury has. with the overall approach followed by cash
basis taxpayers is the somewhat greater flexibility affordedr.)

Cash accounting does indeed provide thrifts with some important tax manage-
ment alternatives not available under the accrual method. Moreover, an abrupt
change from cash to accrual accounting would create an additional burden for thrift
institutions at a time when they are struggling to restructure their portfolios and
recover from the prolonged earnings squeeze which has weakened them The flexibil-
ity provided by cash accounting is important to the continuation and success of this
recovery process.

In addition, thrift institutions would face another adverse financial statement
impact from this tax law change if FASB adjusts the way that future tax liabilities
should appear on the balance sheet. :

Unlike the situation with the thrift bad debt reserves, deferred tax provision has
been made for the timing differences produced between book and tax income from
cash/accrual discrepancies. However, as Table 1 above shows, the statutory thrift
rate has always been less than the 33% proposed in the Administration package.
Under new FASB rules, it could become necessary to increase the financial state-
ment provision for these timing differences to reflect the higher 33% rate.

The cash to accrual switch could thus have a financial statement impact of about
$200 million. As a side-benefit of the restention of a modest 5% to 10% special thrift
bad debt reserve addition, consistent with actual experience, this adverse impact

would also be avoided.

- However, even if the prejudice against the overall carh basis of accounting pre-
vails, the league would suggest that a deeper analysis of the situation would argue
for, at most, a limitation in the use of this method by savings institutions. The
major legitimate reason the Treasury might have for opposiug the use of the cash
method 18 its potential for creating timing differences whereby one taxpayer's ex-
nense is not simultaneously picked up as another taxpayer’s income. If expenses are
recognized before income 18 declared, the Treasury is making interest-free loans of
the taxes on the discrepancy. . -

Even though' this may be a valid theoretical concern, for savings institutions the
roblem does not arise on the vast bulk of the transactions on either side of the
alance sheet. As financial intermediaries specializing at the retail, individual tax-

payer level, our cash basis business accounts interact with cash basis individual tax-
payer returns.

n the savings deposit side, the vast bulk of our liability base, the constructive
receipt doctrine and the countervailing deductibility of deposit interest expense as
credited to accounts essentially produces a near-perfect match. On the asset side,
the preponcerance of individual mortgage loans owed by cash basis mortgagors
gives an equal offset to our cash basis recognition of income thereon.

Any move away from the cash basis on the bulk of our assets and liabilities
would, in effect, produce rather than eliminate the type of distortion intended by
the switch to the accrual basis. A clear instance of the asimmetries caused by the
accrual basis for our institutions is the problem created by applying the original
issiie discount (OID) rules to individual mortgage transactions by last year’s tax act.

UUnder DEFRA, savings institutions would be placed on an accrual basis for cer-
tain purposes though borrowers would be limited to cash basis interest deductions.
Consequently, lenders would accrue more income than borrowers could deduct as
expense. Instituting asymmetries in favor of the Treasury is no solution to asymme-
iries afainst the federal revenues.

Analogous problems would arise from the present proposal to mandate accrual ac-
counting generally. . .

The U.S. League recommends that savings institutions be permitted to continue
the use of cash accounting for tax purposes. At the very least, this method should be
retained for reporting income from currently held long-lived financial assets and the
financed intereat, origination points and deferred interest thereon. As with the
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elimination of reserve accounting and reserve recaptures, a significant financial ac-
counting cloud hangs over the reform provisions. The financial statement damage
could be out of all f)roportion to the revenue raised.

Finally, and to illustrate the interconnections of these issues, the forced switch to
an accrual rather than a cash method of accounting could also require the recogni-
tion of taxable income which in fact may never be received. Since income is report-
ed as accrued rather than as received and since on-going bad debt deductions are
eliminated in favor of specific charge-off, institutions will be forced to pay taxes on
fictitious income and defer any reversal of that tax charge until final uncollectibility
can be proved. Such provisions can hardly be characterized as a movement towards
greater fairness. .

major new element of the revised Administration package is the recapture of
40% of the excess depreciation claimed under the ACRS regime enacted by the 1981
tax act. Treasury argues that the timing difference produced by ACRS will, unless
corrected, produce a significant windfall by accelerating deductions into a 40%
rather than a 33% corporate tax regime. By triggering 40% of the timing difference
of excess depreciation into the taxable income stream at a 33% corporate rate, the
l?f% difference between the 46% and 33% corporate tax rates is approximately
offset.

Many commentators have criticized the meat-axe approach adopted by the Treas-
ury in this area. The detailed criticisms have discusseg the importance of the com-
position of the fixed asset portfolio on which excess depreciation is recaptured and
the misap{)lication of thevanalysis to assets on which a substantial part of the
return will be taxed at capital gains rates. We commend these points to the Com-
mittee's attention.

However, as far as savings institutions are concerned, a much simpler point must
be made: the entire depreciation recapture process is predicated on a completely er-
roneous assumption of a 13% drop in the statutory tax rate from 46% to 33%. As
far as we are concerned, the reform package as drafted would actually raise our
statutory rate from 31.3% to 33%. For savings institutions, the excess depreciation,
recapture should be eliminated as completely as the recapture of past bad debt re-
serves. Closer examination of the particular circumstances or our institutions can

.. 8how no basis for either of these punitive provisions.

As a final matter related to the purchase and expensing of capital asserts, in the
event that any eventual tax reform legislation ¢oes not completely eliminate the in-
vestment tax credit (ITC), the League would like to draw the committee's attention
to the inequitable treatment of saving institutions in that regard. The special
thrift bad debt deduction is now effectively down to only 32% which would already
argue for availability of more than the 50% value of the regular ITC currently
available to our institutions. Obviously, to the extent that further cutback in this
special bad debt provision is contemplated, compensating adjustments in any re-
tained ITC program would be in order.

A similar point could be made as regards the availability of the current 85% and
proposed 90% corporation to corporation dividends received deduction. We do, how-
ever, appreciate the institution of a limited 10% dividends paid deduction. As insti-
tutions increasingly move to stock from, this will offer some relief from double fed-
eral taxation of corporate profits.

A final area as regards our position as corporate taxpayers faced with a malJor
recapitalization and restructuring task relates to special thrift reorganization rules
These rules were enacted in the 1981 Economic Recovery and Tax Act to permit the
acquisition of a “financially troubled” thrift to qualify as a tax-free reorganization
without regard to the continuity of interest requirement (Section 368(aX3XD)). This
provision in the revised Administration package would until 1991 continue to
permit an acquiring corporation to assume the failing thrifts’ assets and liabilities-
in a tax-free reorganization without regard to continuity-of-interest. The same
sunset date is provided for Section 597 which provides for tax-free treatment of cer-
tain FSLIC payments made to the acquiring corporation in connection with an ac-
quisition.

These 1981 tax law changes were intended to assist the FSLIC in attracting
mel}er partners for supervisory merger cases—thus assuring depositors that their
funds were secure and minimizing payouts from the FSLIC fund. Thrift institutions
remain exposed to interest rate fluctuations and are still only part-way through re-



82

structuring their balance sheets to enable them to compete in the uncerainty and
volatility of the newly deregulated financial environment. .

The U.S. League fully agrees with the President that the thrift industry has not
fully recovered from the devastation of the 1981 and 1982 loss years. We, therefore,
strongly support the President’s decision to_delay repeal of these important supervi-

_sory assistance Sections at least until 1991.

In fact, we would prefer Congressional review at that point rather than a definite
sunset. Currently, we project rather healthy earnings in the aggregate for the busi-
ness for 1985 and beyond but should a breakdown in the budget process unsettle
financial markets and increase rates sharply, these projections could quickly require
a downward adjustment. In addition, even thouﬁ the business on average may re-
bound rather strongly, the FSLIC ceseload may be slower to shrink and a hard and
fast target of 1991 may be impossible to meet.

As a further point, we see no rationale for confining this type of merger facilita-
tion to the FSLIC alone rather than to both FSLIC and FDIC assistance for troubled
thrifts. Given the strains placed on the FDIC by the few years, we would
strongly support extension of these provisions to the FDIC assistance payments al-
ready made in the past and to be made in the future. Uniformity in these rules for
all thrifts would be one beneficial example of tax code neutrality.

Finally, we come to the interaction of the Froposed changes in individual tax laws
with the roeition of savings institutions as financial intermediaries. The key issues
here involve the federal deductibility of taxation imposed by lower levels of govern-
ment. )

A great deal of discussion has involved the impact on real estute values of the
denial henceforth of the deductibility of local property taxes. The U.S. Le:fue
shares these concerns as will be outlined in a moment but first it may be helpful to
analyze another, little-appreciated implicaticn of the non-deductibility of state
income taxes.

Non-deductibility of these taxes will inevitably disadvantage all forms of taxable
debt instruments vis-a-vis U.S. Treasury and agency obligations. Presently, wherev-
er state or local income tax is-levied, interest on federal obligations is exempt, just
as municipal bond interest is in turn exempt from federal taxation. Savings ac-
counts, though of virtually equivalent safety in view of the federal guarantee, must
pay a somewhat higher rate, other things being equal, to cover the double bite of
taxation imposed at both the state and federal levels. :

That savings account rate spread to the equivalent maturity along the Treasury
yield curve is narrowed by the federal deductibility of the state tax bite on the sav-
ings account interest. In effect, the federal tax bite is reduced in proportion to the
marginal tax rate of the investor. If, however, the rules are changed so that no"
offset to federal tax liability is allowed for the state income tax bite, the yield
spreads from doubly-taxed savings accounts to single-taxed U.S. obligations must
widen. In effect, all rates must rise relative to the Treasury yield curve.

The net outcome of this phenomenon is hard to predict but it is simple to show
that, for a marginal degosxtor/taxpayer in the top federal tax bracket facing 6%
state income tax on a 10% savings account, the break-even increase in savings ac-
count yield is approximately 0.8%, i.e. a 10.3% yield will now be necessary to pre-
vent a switch to investment in Treasuries. This paradoxical result occurs even
though, with the drop in the federal rate from 50% to 35%, the depositor/investor
would return more of the interest from the doubly taxed savings account. The prob-
lem is that the U.S. Treasury becomes relatively speaking a better deal because of
its single taxation only. .

-To some extent, depending on supply and demand conditions in the savings
market, this higher cost will come out of improving, but still fragile savings institu-
tion margins, reducing the accumulation of capital and the ability to provide financ-
ing. Also, however, since this is a general phenomenon, the rates ori new mortgages
will risé relative to Treasuries, first from attempts to along those higher sav-
ings costs, and, second, to attract the same level of funds in the now tougher compe-
tition with investments in Treasuries. -

Intentionally or unintentionally, this provision will enhance the marketability of
Treasury obligations at the exgense of every other debt instrument, including-mort-
gages. There 18 no guarantee that the general level of interest rates will fall enough
to overcome this adverse impact on housing affordability.

Of course,-the loss of the deductibility of property taxes would also adversely
affect the after-tax cost of homeownership. K‘Eam, there is no guarantee that the
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presumed decline in mortgage interest rates from increased savings at lower tax
rates will more than compensate for the loss of the property tax deduction. Even if
interest rates do decline should the package be enacted “as is”, that would provide
little consolidation to current owners facing higher home occupancy expense unless
that homeowner has an adjustable rather than a fixed rate loan. A contention that
. the lower income tax rates would always offset the loss of the property tax deduc-
tion is demonstrably untrue. At the very least, in a relative sense, housing would be
a less attractive investment,

Certainly it has to be admitted that the exorbitant rates of return on highly-lever-
aged, fixed-rate financed. real estate investment achieved in the inflationary era of
the late 1970s could not and should not be sustained. In addition, some of the alarm-
ist analyses of the impact of the loss of the property tax deduction may have gone
overboard in predicting massive declines in real estate values. Nonetheless, given
the fragile nature of both the housing recovery and the rather high delinquency
rate already produced by the slowdown of inflation and the uneven geographic dis-
tribution of the recovery from the recession, even a 2-5% decline in relative real
estate values could produce additional, unnecessary problems for both borrowers
and lenders.

Foreclosures are clearly a human tragedy for the family dispossessed. But they
are also a financial calamity for the lender. At a time when savings institutions are
finally beginning to recover from the strains of inflation and recession, an added
wave of asset quality problems would hardly be helpful.

Losses on real estate foreclosures appear this year to have tripled from historical
levels. Should home values actually decline because of the loss of property tax de-
ductibility, these losses could double or triple again. Nor is the condition of the
FSLIC, even with the retention of the special assistance provisions, so strong as to
enable additional problems to be handlemutinely. Overall, we feel that the impact
of the proposals on the real estate sector has been inadequately analyzed by Treas-
ury and is a welcome subject for Congressional review.

Though the property tax deduction has received the lion’s share of the attention,
the inclusion of mortgate interest on second homes in the $5,000 plus investment
income limitation on the other interest deduction may also already have had an
impact on housing activity. Although second homes comprise perhaps only 3-4% of
total activity, in certain regions the proportion is much higher. Nor are such pur-
chases the exclusive domain of the ultra-wealthy. A further review of this limitation
in the Administration package is in order.

The same goes for the revisions in the “at risk” and capital gains rules for com-
mercial real estate, Again, a substantial proportion of rental property has benefitted
from these provisions which the reform package would eliminate. An in-depth
review of the impact of these cha;\ges prior to enactment is essential.

Savings institutions have played an increasing role in financing such properties.
Some institutions have been extremely successful; a few have been much-publicized
failures. The fortunes of neither extreme, nor of the vast bulk of institutions in-be-
tween, would be improved by these changes. Ultimately, the FSLIC is exposed when
ventures involving FSLIC-insured institutions are involved. .

Despite these reservations, the League does support two provisions in the Admin-
istration’s program dealing with housing. The first is the elimination of the disrup-
tive mortgate subsidy municipal revenue bond program. Though superficially attrac-
tive as a means of assisting the first-time homebuyer, these programs have been
costly to the federal Treasury, inefficient providers of deep subsidies to a favored
few, and insufficiently targeted to families needing special assistance for home pur-
chase. If homeownership subsidy programs are to be continued, our League advo-
cates more extensive use of the direct Mortgage Credit Certificates program author-
ized under DEFRA. That alternative provides a greater degree of borrower choice of
bolt): cllender and loan type, and produces a more equitable dispersal of federal tax
subsidy.

The serond housing-related area where we endorse the Treasury package is in its
revision of the installment sale rules. So-called “builder bonds” permit a lengthy de-
ferral of taxation on profits from real estate sales, even though the builder/develop-
er is effectively cashed out of the mortgaie financing afforded to purchasers, be-
cause of the retention of the mortgage by the builder for legal, if not economic pur-
poses. This practice represents a clear abuse of the permissible choice of tax ac-
counting method and is overdue for correction.
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The U.S. tax code has always been voluntary and, therefore, compliance becomes

a critical factor in measuring efficiency and fairness. Without fairness and per-
ceived equity, tax code compliance will be quickly eroded. Examples of tax code non-
compliance, however, seem to be on the increase and, therefore, the U.S. League
supports effective measures to improve compliance and reduce the growing under-
ground economy. ' -
_ An important element for improving tax code fairness, simplicity and compliance
is the reduction in overall corporate and individual tax rates. Easing the perceived
tax burden through lower rates improves voluntary compliance, reduces the attrac-
tion of shelter provisions and other tax avoidance schemes, and simplifies the exist-
ing code. We applaud the Administration for proposing lower corporate tax rates.
Reduced corporate tax liability will in our view increase taxpayer compliance and
stimulate economic growth. o _

The U.S. League also commends the President for his proposal to expand the
spousal IRA contribution to the maximum $2000. The -American housewife who usu-
ally works more than a full day in the home should not be denied the same retire-
ment benefits of a wage earner working outside the home. The IRA account is one
of the major inducements for long-term savings and spousal IRA parity will increase
this important source of long-term capital.

The League, however, is disappointed by the recent Administration proposal to
once again eliminate the pogular 401(k) savings plan- froi ‘the tax codes. The
League. had been encouraged by the reinsertion of the 401(k) in the set of changes
made from the orginal November 1984 Treasury proposal to the May 1985 Adminis-
tration package. Even thouih the May structure for the 401(k) integrated the IRA
and 401(k) contributions within our overall ceiling, the added flexibility of the 401(k)
is an attractive consumer benefit.

These plans represent a major wivate alternative to relieve the strains on the
social security retirement system. We strongly recommend including the 401(k) and

'{,RACEroposals made by President Reagan last May in any tax code revision adopted
y Congress. ) -

This concludes the written testimony of the U.S. League of Savings Institutions.
Our organization supports the Administration’s recommendation for a maximum
33% corporate tax rate. We cannot, however, support the elimination of the thrift
institution bad debt reserve (Section 593) and its replacement with a specific charge-
off for bad debts. In particular w&é)rotest as unfair the Administration’s proposal to
recapture a portion of accumulated bad debt reserves. With regards to the net oper-
ating loss carr}yback/carryforward treatment of saving institutions, we recommend
continuation of the 10-year carryback and extension from five to eight years of the
carryforward to achieve parity with with the 18-year duration of carryback/carry-
forward now available to other corporations. The Administration’s recommendation
for mandated accrual tax accounting is inappropriate for depository institutions.
The Froposed elimination of the deduction for State and local taxes creates a special
problem for private-sector financial intermediaries in the competition for retail de-
posits with KS.S. Treasury issues. We were pleased when the Administration elimi-
nated immediate repeal of special sections of the Code needed by the FSLIC in its
resolution of supervisory cases; however, we urge your Committee to review the con-
tinued need for these provisions, rather than “sunset” them, in 1991. Finally, we
call your attention to the work of House Banking Committee, which has pendinf for
floor action legislation redefining a “qualified thrift:lender” for the purposes of the
financial institution statutes. Ideally, a consistent qualifying assets standard should
aprlg for corporate tax purposes, as well.

: ave appreciated this opportunity to present the views of the U.S. League of
Savings Institutions and look forward to your questions. ’

STATEMENT BY W. DEAN CANNON, JR., PRESIDENT, CALiFORNIA
LEAGUE OF SAVINGS INSTITUTIONS, LOS ANGELES, CA

Mr. CaANNON. Mr. Chairman and members of the committee, my
name is Dean Cannon. I am president of the California League of
Savings Institutions. I would like to offer my written statement for
the record and simply summarize that statement at this time.
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Our membership in California collectively holds some 25 percent
of the assets in the savings and loan industry, and I appreciate this
opportunity to é)resent our membership’s deep concerns about the
5mpact of the administration’s tax proposal on the future of this in-

ustry.

In addition, I would like to say at the outset that the California
League shares the concerns expressed earlier by Mr. Morris on
behalf of the nationwide industry.

Our membership is very concerned that %roposals to entirely
revamp the taxation of the savings industry have been made and
may be considered by Congress in the name of tax reform without
any regard for the economic impacts this proposal would have on
our industry or for the regulatory requirements that are imposed
on the industry. '

We recognize that the tax proposals generally have a far reach-
ing effect, and this committee has heard and will hear from many

ups. We believe, however, that the savings industry is and has
istorically been recognized as a very unique segment of the Amer-
ican economy, as an instrument to foster residential home owner-
ship, and would be adversely affected by the administration’s tax
pr%%osal in a rather dramatic way.

e industry is now placed between the provervial rock and a
hard place. Tax policy members of the administration suggest in
the tax-reform proposals that the savings industry should immedi-
ately diversify out of residential mortgages and be taxed as any
other business. At the same time, the regulators and the congres-
sional banking committees are saying that the legislation is neces-
sary to ensure the industry’s continued commitment to residential
mortgage lending. The administration wants to assure that dedica-
tion for home mortga%‘e interest, to encourage home ownership,
and yet it is telling the primary supplier of mortgage funds to
invest elsewhere.

The savings and loan industry is already in frail health. We fear
that the financial impact of the pending tax proposals and the im-
position of conflicting regulatory and tax policies about the very
nature of the savings industry may result in irreparable harm. The
irreparable harm comes from not only the added tax costs of one
increasing the industry’s effective tax rate by the elimination of
the industry’s special bad-debt reserve deduction, but two causing
the industry to repay or recapture past tax benefits granted for the
industry’s already fulfilled commitment to housir:igl, but also from
the impact of these proposals on the industry’s balance sheet, the
cost of doing business.

While it is true that various tax liabilities that would result from
the proposal could be spread over a fperiod of years, such is not the
case with financial and immediate financial regulatory accountin
y{;.hich would require full and immediate recordation of those liabil-
ities.

The sum of these liabilities would have the immediate effect of
reducing the industry’s net worth, and the magnitude of this net
worth reduction could well approach all of the industry’s tangible
net worth. It is likely that this impact would jeopardize the solven-
cy of certain institutions and adversely affect our Federal Degosit
Insurance system. At the very least, it will impair the health of nu-
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merous institutions, reduce their ability to raise sorely needed cap-
ital, their ability to earn public confidence in our system generally.

The direct and indirect tax impacts of the proposal are of ao
small significance, either. The industry is concerned about elimina-
tion of special net operating loss carrybacks presently in place for
the industry, as well as the ineligibility of existing losses that qual-
ify for any new carryforward, the proposed requirement to accrue
income loss before receipt, and the significant additional cost of
competing with Government for investment dollars as a result of
proposed elimination of State and local tax deductions.

In addition, the proposals adversely affecting housing threaten
the value of the security underlying our investments.

We would like the opportunity to work with the committee to de-
termine what aspects of tax reform can fairly and reasonably be
applied to the industry. To that end, we are continuing our study of
these issues and would ask that you keep the record open so that
we may-have the opportunity to submit further data as we are able
to collect them.

I thank you, Mr. Chairman, for the opportunity you have given
me this morning to present the California League’s position with
respect to this matter, and I would be happy to try to respond to
any questions you may have._

The CaAlRMAN. Thank you, sir.

Mr. Perkowski.

[Mr. Cannon’s written testimony follows:]
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STATEMENT OF W. DEAN CANNON, JR.
PRESIDENT, CALIFORNIA LEAGUE OF SAVINGS INSTITUTIONS

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, My
name is Dean Cannon, and I am president of the California
League of Savings Institutions. I am pleased to have

the opportunity to appear before this Committee.

Collectively, the members of the California League
hold approximately $250 billion in assets, which amount
represents approxiTately 25 percent of the savings
industry's assets nationwide. In California,
approximately 80 percent of our members' aggregate assets
constitute "qualifying" assets under the present
definition for savings and loans under the Internal
~ Revenue Code. Moreover, approximately 70 percent of
our members' aggregate assets consist of actual
investments in residential mortgages. In addition,
California savings institutions are responsible for

financing 57 percent of home purchases in California.

Given the California League's representation
of a very significant portion of the savings industry,
I appreciate being able to present to you our membership's
deep concerns about the impact of the Administration's

tax proposals on the future of this industry.

At the outset, our membership is very concerned

that proposals to entirely revamp the taxation of the
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savings industry have been made and may be considered
by Congress in the name of tax reform, without any regard
for the eccuomic impact such proposals would have on
the industry or for the regulatory requirements which
are imposed on the industry. We recognize that the
tax proposals generally have a far-reaching effect and
that this Committee has heard and will hear from many
groups. We believe, however, that the savings industry
is, and has historically beén recognized as, a very
unique segment of the American economy, and would be
affected by the Administration's tax proposals in a

unique way.

The industry is now placed between the proverbial
rock and a hard place. The tax policy members of the \
Administration suggest in the tax reform proposals that
the savings industry should immediately diversify out
of residential mortgages and be taxed as any other
business. At the same time, the regulators and
Congressional banking committees are saying that
legislation is necessary toQ ensure the industry's
continued commitment to resid%btial mortgage lending.
The savings industry is already in frail health. We
feaf that the financial impact of the pending tax

proposals and the imposition of conflicting regulatory

~-z
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and tax policies about the very nature of the savings

industry may result in irreparable harm.

We hope that this Committee will have the
opportunity to consider fully and carefully the
consequences of any proposed tax legislation on the

»future of the savings industry. The California League

is prepared to work with you toward this end.

In my statement today I would like to review
éhe proposed tax changes for the industr; in light of
(1) its historical tax structure, (2) its current economic
and regulatory environment, and (3) the very real threat
the proposed changes would pose for an already ailing

industry.

I. HISTORICAL PERSPECTIVE

Savings and l%?n associations first emerged in
the nineteenth century';s a means of financing home
"éwnership for people with limited financial resources.
Community groups pooled their r;sources into associations,
and each member of an association, as the resources
of the association permitted, borrowed from the pool
in order to acquire a home. Of course, sayings and
loans have changed somewhat since that time. However,

the primary purpose of savings and loan associations
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remains unchanged: to enable Americans to become

. homeowners.

Unlike other entities, including commercial banks,
savings institutions have historically been in the unique
position of "lending long" (long-term residential
mortgages) and "borrowing chort" (short-term and demand-
type deposits). Notwithstanding recent legislative
changes, the industry basically remains a long-term
housing lender. Congress, for more than 80 years, has
encouraged the savings industry to assume this financial
position to assure the availability of residential i
mortgage funds in order to fulfill a very vital national
need for housing. This long-standing system established
by Congress has and continues to ge very effective as
reflected by the industry's commitment to mortgage
lending. Technical commentators tend to gloss over

T~ the fact that the tax proposals represenf a very
‘ fundamental change away from this existing national

policy of encouraging home ownership through the assuranée

cf mortgage funds.

Because savings institutions make loans on 30-year
mortgages ahd at the same time borrow on short-term
deposits, the industry is subject to the great risk
of fluctuating interest rates. As Congress observed

in 1982:
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The high and volatile interest rates

of recent -years have illustrated starkly

the inherent dangers of borrowing short

and lending long at fixed rates.!
Congress has appreciated this risk and long ago recognized
the need to encourage institutions to take such risks
by establishing a special tax regime for savings

institutions that concentrate investments in residential

mortgage loans.

Since the inception of the Federal income tax,

savings and loans have been granted unique tax treatment.

Until 1951, such institutions were not subject to\tax.
Since 1951, Congress has maintained a special tax
structure for the industry in recognition and
encouragement of itsrcommitment to residential mortgage

lending.

Under current law, savings and loans that commit
82 percent of their assets to spégiﬁigd housing-related
assets are subjéct to the general corporate tax, b@%
are allowed a special deduction in arriving at income
subject to tax. Savings and loans may deduct additions

“to bad debt reserves equal to a maximum of 40 percent

! S. Rep. No. 97-536, 97th Cong., 2d Sess., Depository
Institutions Act of 1982, Rept. of Comm. on Banking,
Housing, and Urban Affairs to accompany S. 2879, p. 13
(Sept. 3, 1982).
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of taxable income.? The net effect of this special
deduction under current law is to bring the effective
industry tax rate down to approximately 31 percent for
those institutions committed to residential mortgage

lending.

While denominated a "bad debt deduction," this
special allowance for savings institutions differs
materially from ordinary corporate or bank bad debt
deductions in nature as well as amount. The risks which
the reserve is designed to protect against are not only
the risks of non-performing loans =-- as is the case
with other businesses -- but also the additional risk
of interest rate fluctuations and other risks associated?

with long-term residential mortgage investments.

i
4
+

Current tax law also recognizes the long business
cycles to which savings institutions are subject by
virtue of the limitations on their investments. Since
1969, savings institutions have been afforded a special

ten-year carryback and five-year carryforward of their

? A savings and loan whose qualified assets fall below
the 82 percent test (as set forth in-Internal Revenue
Code ("IRC") § 7701(a)(19)) is still permitted a
deduction, the amount of which decreases as qualified
assets decrease. Institutions vhose qualified assets
fall below 60 percent, however, are not entitled to
any deduction for additions to loss reserves. IRC

§ 593(b)(2)(B).
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net operating losses ("NOLs"). Congress expressly stated
in 1969 that this special carryback period was designed
to minimize the danger of an unexpected surge ;f

losses,? and the special carryback provisions have in

fact fulfilled their intended purpose.

Kl

During the unprecedented interest ra;e climb
of the early 1980s, savings institutions suffered enormous
losses as a result of the need to pay high rates on
‘deposits while earning low rates on locked-in mortgage
portfolios. The losses were of such magnitude that
in the period from 1980 to 1984 approximately 510 of
the. approximately 4,000 FSLIC-insured savings and loans
did not survive and were subject to regulatcry bail-
outs.* In 1985) 252, or 7.5% of FSLIC-insured
institutions, failed. 1In 1984 an additional 877 insured
associations were insolvent or nearly insolvent under
the minimum regulatory net worth requirement (three
percent of RAP net worth).® Absent the ability to carry
those losses‘back and realize immediate tax refunds

many additional institutions would have needed regulatory

} H. Rep. No. 413, 91st Cong., 1lst Sess. 128-29 (1969),
reprinted in 1969 U.S. Code Cong. & Ad. News 1645, 1779.

* Barth, Brumbaugh, Sauerhaft, & Wang, Insolvency and
Risk=Taking in the Thrift Industry: Implications for
the Future 5 (June 20, 1985).

* Id. at 6.

56~330 0 - 86 - 4
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assistance, thereby further endangering the viability
of FSLIC.

II. CURRENT TAX PROPOSALS

The Administration's current tax reform proposals
state the obvious by noting that existing law "distorts"
investment decisions and serves as a "disincentive"
for thrifts to diversify their assets.® The
Administration's observation is unremarkable as this
is precisely what Congress designed the current system
to do. The tax proposals would instead eliminate any
special tax provisions for thrifts and would tax them.
under the scheme proposed for corporations generally.

As I will explain below, the premises upon which the
proposals are founded are faulty. Allow me first to

outline briefly the actual proposals.

1. Elimination of Bad Debt Reserve Deductions.

Under the Administration's proposals, the notion of
reserve accounting for bad degts for tax purposes is
rejected entirely for all taxpayers. Rather, the
proposals would permit a bad debt to be deducted only
when such debt has actually become worthless under a

so-called "specific charge-off" method. The net effect

* The President's Tax Proposals to the Congress for
Fairness, Growth and Simplicity 239 (May 1985).
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of this proposal is to increase the industry's tax rate
to 33%. As previously noted, the existing bad debt
reserve deduction is a mechanism for reducing the

industry's tax rate.

2. Recapture of Existing Reserves. In moving

from a reserve method to a specific charge-off method
of tax accounting for bad debts, the proposals call

for a "recapture" of existing reserves, i.e., taxpayers
would be required to take certain amounts previously

deducted into income.

The proposals contain only a limited recognition
of the fact that the bad debt reserves for savings and
loans represent the historic special tax regime for
those institutions established in exchange for a
commitment to reaidené&al lending. The proposals would
require savings and loans to recapture that portion
of their existing ‘reserves which they would have been
allowed to maintain had they computed their reserves
as though they were commercial banks, Savings
institutions could recapture such amount in one year
or spread the recapture over ten years. The balance
would not be recaptured and would be recognized as the
historic special subsidy to the industry. Treasury

has not articulated the precise reason for tying the
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suggested recapture to the commercial bank formula,
or even a precise formula for computing the amount of

reserve recapture.

3. NOL Rules. In carrying out its stated purpose
of "leveling the playing field," the Administration
proposes to change the qet operating loss deduction
period for savings institutions from 10-years back/S5-years
forward to 3-years back/15-years forward, as is now
in effect for the general corporate community. In so
doing, thg Administration would.not permit existing
savings institution losses to be eligible for the new
carryforward period. (This is directly contrary to
the treatment of existing losses accorded other corporate
taxpayers when their carryforward was extended to fifteen
years under the Economic Recovery Tax Act of 1981

("ERTA")).

4. Other Proposals. The savings industry would

suffer adverse financial and business consequences as

a result of various other of the Administration's
proposals. For example, the proposals to deny deductions
for state and local taxes would significantly raise

the coat of competing for depositors' funds with U.S.
government obligations, which are exempt :rom state

and local taxes,
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Under other provisions of the proposed tax package,
savings institutions, together with certain other
taxpayers, would be required to recognize income long
before receipt under a proposal to mandate accrual rather
than cash accounting. The significant income arising
from the transition from the cash to accrual method

could be spread over a six-year period.

Other proposals would have both direct and indirect
effects on the savings industry. The Administration's
proposals would affect savings and loans directly by
repealing as of 1991 recently enacted provisions
liberalizing the tax rules governing acquisitions of
financially troubled savings and loans. The numerous
tax proposals having an impact on the real estate and
housing industries would affect the value of savings
institutions' existing mortgage portfolios as well as
the prospects for continued residential mortgage lending.
Additionally, proposals to implementﬂa "clawback" of
depreciation deductions affect the savings: industry
disproportionately because the proposals are keyed to
a reduction in the general corporate tax rate, while
the savings industry's tax rate would increase under

the proposals.
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Our purpose here today, however, is to focus
primarily on the first three proposals outlined above
which would most directly and adversely affect the savings
and loan industry. Taken together, we believe that
these proposals would have a most severe economic effect
on the industry and its federal insurance system
underpinnings.

III. THE PROPOSALS THREATEN THE
NET WORTH OF THE INDUSTRY

The Administration's proposals do not reflect
any consideration or understanding of the industry or
the broad economic impact of their effect on the industry.
In a much narrower context, the proposals do not even
provide specific estimates of their tax impact on the
savings and loan industry, so that their actual

tax/revenue impact is difficult to determine.

Therefore, in an effort to explore the full impact
of the proposals on our industry, the California League
has asked Peat, Marwick & Mitchell to undertake an
economic study of the impact of the proposals on the
industry.’ Peat Marwick's conclusions (attached hereto)

demonstrate the grave threat the proposals pose for

7 Based upon that firm's own survey of the industry
in California.
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the California segment of the industry. We believe

that same threat is posed for the industry generally.

The_industry's major concerns are what the tax
proposals mean for the industry's future, the availability
of funds for home mortgage lending, the federal insurance °

system, and depositors.

The tax proposals would not only increase tax
burdens prospectively but would generate "retroactive"
taxes on the industry as a result of the "recapture"
and transition rules. Based upon the Peat, Marwick
study, it appears that California institutions would
be required to recapture bad debt reserves in an amount
of $442 milliQn. Extrapolating, we would estimate
recapture for the industry would amount to

$1.768 billion.'

It is anticipated that, notwithstanding the ability
to spread this income over a period of \years for tax
purposes, financial and regulatory accounting would
require the industry to record the full liability
immediately. Because of the unigque nature of the

industry's tax bad debt reserve, which has been

' Since California represents approximately 25 percent
of industry assets, we have multiplied the California
figure by 4 to estimate the national figure.
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acknowledged as a special industry tax rate subsidy,
there is no corresponding book reserve'! to be charged
for the proposed tax change. The recapture tax would

therefore cause an immediate reduction of net worth.

Further proposed tax changes, which effectively
raise the industry's tax rate, would result in additional
immediate financial accounting adjustments of $729 million
for savings institutions in California and an anticipated
$2.916 billion for savings institutions nationwide ~-

again dirarctly and immediately diminishing net worth.

Net worth, or capital, is obviously the heart
of any industry. It is of particular significance to
this industry where regulators spell out the breadth
of permitted activity (including the extent of permitted
liabilities which translate into earnings capacity)
on the basis of net worth. Moreover, in an industry
in need ¢of massive capital infusion, analysts rely on
net worth measures. Reduced net worth means a reduced
confidence in the system and reduced ability to attract

necessary capital.

The industry computes its net worth both on a

regulatory basis ("RAP" net worth), and on a generally

! See Financial Accounting Standards, APB Opinion No. 23.
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accepted accounting principle basis ("GAAP" net worth).
Under either ¢alculation, by far the most substantial
component of the industry's net worth is its intangible
assets. Tangible net worth, i.e., the value of assets
producing earnings, is calculated as GAAP net worth,

less amounts for goodwill and other intangibles.

In an independent study, economists associated
with the Federal Home Loan Bank Board calculate tangible
net yorth as .39 percent of the industry's total assets
for 1984.'" Against the industry's assets of
approximately $§1 trillion for 1984, tangible net worth

would amount to approximately $4 billion.

The immediate and direct effect of the changes
occasioned by the tax proposals would be the entire

elimination of this tangible net worth.

Regulatory authorities require that savings and
loans maintain RAP net worth at least equal to three
percent of assets. In California, Peat Marwick predicts
that, as a £esu1t of the proposed tax changes and their
financial consequences, approximately 30% of inatitutione

polled would fall below this regulatory standard,

'* Barth, Brumbaugh, Sauerhaft & Wang, Insolvency and

Rigk=-Taking in the Thrift Industry: Implications for
the Future 4 (June 20, 1985).
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resulting in a severe curtailment of those institutions'

permissible activities and in supervisory control.

The proposals would surely render some institutions
insolvent, bringing the FSLIC's insurance function into
play. Even for those institutions that would remain
solvent and above the three-percent benchmark, their
future viability as well as their ability to assist
the FSLIC in absorbing troubled thrifts would be
diminished. Comm-:ntators have already suggested that
FSLIC's potential liabilities today are three times
its assets, Clearly many institutions and the FSLIC
could not withstand these further adverse effects on

net worth.

Congress has historically recognized its
responsibility to look beyond the immediate tax effect
of proposed amendments to the tax law to determine the
full scope of the impact of such amendments. This
requires peripheral vision. The Administration's
proposals would have a wholly unwarranted and punitive
tax impact on the savings industry -~ but the tax impact
is only part of the problem. The even greater, broad
economic impact that the proposals would produce raises

serious questions about the industry's ability to survive.
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IV. THE TAX PROPOSALS ARE FUNDAMENTALLY
INEQUITABLE

The tax proposals are fundamentally inequitable
in the broad sense that an industry required to commit
itself to specified long~tern housing finance should
not be taxed like any other industry free to make rational

market choices.

In a more focused context, the proposals are
inequitable in many specific respects from a tax policy

perspective.

1. Increased Tax Rate. While the Administration's

proposals are designed in general to lower the tax burden
for other industries, the Administration would increase
the tax burden on the savings and loan industry. At

the very least, the current tax burden on savings and
loans should not be increased. The industry is locked
into long-term mortgage portfolios built in reliance

upon existing law.

2. "Transition" Changes. The various "transition"

proposals which are supposed to put savings and loans
on an equal footing with other taxpayers are unfair

and, in fact, punitive.
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First, the bad debt recapture proposal is
tantamount to a retroactive tax. The bad debt deduction
for savings institutions has, historically, been a quid
pro quo for mortgage lending and has not been tied to
non-performance of loans as such. Accordingly,
"recapture,” which might provide the appropriate
transition between accounting methods in other contexts,
is inappropriate from a policy standpoint here.
Irrespective of the tax structure for the industry on
a future basis, this industry should not be penalized Lo
by being required to pay back its past tax rate reduction.
It has already paid for any benefits granted by limiting
itself to specified investments. Moreover, the existing
tax structure has already been figured into the
determination of the industry's borrowing costs and
return on funds lent. Should any new system be adopted
for the future, it should be adopted on a fresh-start
basis; Congress should clearly specify that rescrves
resulting from the industry's historic commitment to

mortgage lending are free and clear of\tax.

And, even if any recapture were appropriate for
this industry, the proposals argue that recapture is
intended merely to prevent a double deduction of actual

bad debts that could occur upon the switch from a reserve
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to a "charge-off" method of accounting (e.g., a specific
bad debt anticipated by a reserve addition prior to

the switch would be deductible if it became worthless
after the switch). By proposing that savings institutions
recapture the equivalent of h}pothecical bank bad debt
reserves, the proposals are entirely arbitrary and would
constitute a penalty to the extent they would tax more
than the industry's actual bad debt experience and not

exempt the balance of reserves from any tax.

Second, the proposed NOL rules would not only
remove a very necessary loss carryback provision for
the industry, but, by excluding existing losses from
the operation of new carryforwards, treat savings
institutions less favorably than other industries have

been treated upon carryforward extensions.

3. Accrual Accounting and NOL Rules. The

substantive accrual accounting and NOL proposals totally
ignore the posture and sensitivity of the savings

industry.

Cash reporting is both fair and correct from
an aconomic and tax perspective for this industry.
Moreover, the Administration's proposals for accrual

accounting £ai1 to achieve their stated purposes of
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reflecting economic income, matching income and expense,
and conformity with financial accounting. First, taxing
income not received runs totally counter to the time
value of money concept and puts taxpayers such as savinés
institutions at a severe disadvantage in comparison

to other industries which can defer the accrual of future
income through the election of installment reporting.
Second, in the case of savings institutions whose primary
source of income is individual's residential mortgage
interest, the individuals are deducting payments on

the cash basis, thus preventing a mismatch of income

and expense reporting. Third, the Administration's
selected concerna about tax/book accounting conformity
are belied by its general proposals for the elimination
of reserve accounting and have otherwise been rejected

by the United States Supreme Court.'!

With respect to NOLs, we submit that savings
institutions should have no less than the full 18-year
deduction period afforded other taxpayers; however,
the breakdown between carrybacks and carryforwards must,
of necessity, be different. The need for longer
carrybacks in this industry is well-established, and

Congresa has historically recognized that need. Current

‘! Thor Power Tool Co. v. United States, 439 U.S. 522
(1979).
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losses should be eligible for the extended carryforward
period as they were when the period was extended for

taxpayers generally.

4. Other Proposals. The proposals to eliminate

deductions for state and local taxes would adversely
affect the savings ;ndustry in several ways. The cost
of borrowing funds will increase because savings
institutions will be subject to greater competition

for depositors’' funds from U.S. government obligations,
which are exempt from state and local tax. Accordingly,
the savings industry will have to offer depositors a
greater yield to compensate for the fact that interest

will be subject to state tax which will not be

deductible.!? -

'AIn addition, these and other proposals would
have a significant impact on housing and would therefore
adversely affect the housing industry and the property

securing savings and loans investments.

2 The California League estimates that a savings
institution would have to offer a rate of 12.03% in
order to compete with a Treasury bill paying 109 if

the proposals were enacted, as opposed to the 11.24Y%
necessary to compete under current tax law. At the
same time, the spread between an institution's income
and expense may further narrow to the extent its income
is dependent on interest from adjustable rate mortgages
which are pegged to Treasury obligation rates.
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V. THE TAX PROPOSALS ARE PREMATURE AND
INAPPROPRIATE AT THIS TIME

As we have already observed, the Administration's
tax proposals are designed to eliminate the special
tax system for savings institutions which presently
operates as a disincentive to diversification and subjects
savings institutions to increased portfolio risk. The
special tax system was designed by Congress to operate
precisely in this manner, and the existing composition

of the industry's assets attests to its effectiveness.

The notion that savings institutions should be
taxed immediately as though they could or should make

free investment choices is completely misguided.

First, the industry has been and will continue
to be heavily regulated. At the same time as Treasury
advocates diversification, the Federal Reserve Board
and the Federal Home Loan Bank Board are urging Congress
to legislate stricter regulatory tests requiring savings
institutions to commit a substantial portion of assets
to hQusinq finance. (See H.R. 20, ai ordered reported
by the House Committee on Banking, Finance, and Urban
Affairs, June 18, 1985.) The principal purpose of such
a so-called "housing finance" or "thriftness" test is

to force savings institutions to fulfill their role



109

- 23 -

as primarily mortgage lenders, notwithstanding the recent

enactment of legislation affording them broader powers.

During the last Congress, the Senate Banking
Committee in reporting out a bill similar to H.R. 20
said of thrifts:

The Committee intends by this test to

ensure that thrifts remain committed

to housing lending, which has been their

basic purpose and continues to be the

. principal reason for them to continue

to enjoy the substantial tax and other

benefits that apply to thrifts.!?

The ill health of the industry is no secret.

The experience of institutions which have departed from
the industry's principal purpose has made the headlines
repeatedly. Recent savings and loan failures have
strained the federal insurance system =-- perhaps,

according to published reports, to and well beyond its

limits. "

The uncertainties for the industry are great.
It makes little sense to promote diversification for
savings institutions in a tax bill, while banking bills

are moving in the opposite direction. The Treasury's

'3 5, Rep. No. 98-560, 98th Cong., 2d Sess. 15 (July 17,
1984) (Report to accompany S. 2851).

14  See Washington Post, July 3, 1985, at Al6, Col. 1.
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proposals exhibit no consideration whatsoever of the
current regulatory or economic environment in which
savings institutions exist. At the very least, sound
federal policy demands a coordinated approach to chart

the industry's future.

Even absent conflicts with regulators and the
banking committees, however, the tax proposals are wholly
unrealistic. They presuppose that, upon enactment,
the industry will be free to make unbridled investment
choices. By its very nature, the industry is locked
into long-term portfolios which it cannot transfqgm,
without great difficulty, into such investments as the

market dictates.

We do not understand the Administration to have
departed from the basic and historical expectations
for the savings industry, i.e., a commitment to housing,
and safety and soundness. In fact, the Administration's
commitment to the deductibility of mortgage interest
reflects a continuing policy of encouraging home
ownership. Yet, this commitment requires a further
concern about the supply of mortgage funds. The tax
policymakers, on the one hand, and the regulators on
the other, aré sending opposite messages to the industry

responsible for assuring the availability of those funds.
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The current tax reform proposals jeopardize fulfillment

of these basic expectations for the industry.
CONCLUSION

In conclusion, we underscore the need to search
for a tax reform blueprint that will not unduly penalize
industries in the name of achieving a "level playing
field." Moreover, the need for housing and affordable
residential mortgages must be recognized. The President,
in his speech unveiling the tax reform package, proclaimed
that the reforms would help Americans to achieve their
"American dream." Surely home ownership is a major
part of that dream. However, the proposals affecting
savings institutions could make it impossible for many
Americans to own their own homes. Increasing the tax
burden on the savings industry, and in addition penalizing
the industry for past tax incentives accorded it by
Congress, could be most unfortunate for the federal
deposit insurance system, for depositors, and for the

American public generally.

Tax reform cannot be viewed in a vacuum. The
status of financial institutions is in a state of flux
and Congress should not make drastic changes in the

tax code without considering overall policy goals with
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respect to financial institutions, their investments
and the role they should play in our economic system.
Any consideration of tax changes should accompany a
full consideration of more wide-ranging banking and

regulatory issues.

We would be happy to work with the Committee
to determine what aspects of tax reform can fairly and
reasonably be applied to the industry. To that end,
we are continuing our study of these issues and would
ask that you keep the record open so that we may have
the opportunity to submit further data as we are able

to collect them.

Thank you, Mr. Chairman, for the opportunity
you have given me to represent the California League
of Savings Institutions here today. I would be happy

to respond to any questions you may have.
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STATEMENT BY JOSEPH PERKOWSKI, PRESIDENT, MINNEAPOLIS
FEDERAL EMPLOYEES CREDIT UNION, MINNEAPOLIS, MN

Mr. PErkowskl. Mr. Chairman and members of the committee, 1
am pleased to be here today to present the views on credit union
taxation.

The credit union movement today is currently made up of 18,100
credit unions, and we have approximately 53 million members.

I personally have been involved with credit unions since 1960,
and for the past 7 years I have been president of the Minneapolis
Federal Employees Credit Union, a $68 million organization serv-
ing 25,000 Federal employees and their families in Minneapolis.

Unlike other credit unions, Mr. Chairman, our primary purpose
is service to our members, not profit for our stockholders; and be-
cause of this, decisions are made in credit unions which differ from
those of other institutions. The different decisions themselves are
the cornerstone of the credit union movement.

In the brief moment of these hearings, we must somehow demon-

strate the present nature of the credit union financial system and
its very people-orientated 50-year history. In the same moment, we
must also convince you that reversing present credit union tax
policy could forever remove the nonprofit consumer orientation
which presently drives the credit union movement.
" When credit unions were organized 50 years ago, they qualified
for their tax-exempt status because they were operated on a non-
profit basis. They had no capital stock, they were mutually con-
trolled—that is, one member, one vote—they were directed by vol-
unteers, and most of them had very close relationships with their
sponsoring companies. Well, all those conditions still exist today.

However, Mr. Chairman, it is becoming increasingly clear that
the decision before Congress is not whether credit unions qualify
for the exemption—which I feel they do—but whether the exemp-
tion is still warranted. I personally have no doubts whatsoever that
credit unions are contributing more today than ever and that the
exemption continues to be warranted.

Boiled down, the exemption has come to symbolize the public
policy understanding between the credit union movement and the
Federal Government. In exchange for a small amount of possible
revenue loss by exempting credit unions from taxation, there has
been returned an abundance of social benefits far in excess of any
revenue loss. The exempt status has a lot to do with it, and let me
try to explain very briefly.

First, the boards of directors of credit unions make decisions
based on member needs, not on bottom-line needs.

The CHAIRMAN. Not on what needs?

Mr. Prrkowskl, Bottom-line needs—tax-orientated needs, profit-
orientated.

Second, Mr. Chairman, the exemption has existed for 48 years. It
was reaffirmed in 1951 and again in 1961 and it has become an im-
portant part of the movement to retain the image and respect of
that status. We are actually motivated through the pride of accom-
plishment and the fear of the loss of that exemption. As a result of
it, we have kept our purpose constant.
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Third, the combined results of the credit union principles and
the Federal policy have produced a fully completed financial
system at no cost to the Government, which is in excellent health
and offers over $100 billion in consumer loans to its members.

Ironically, Mr. Chairmar, the brunt of taxation would likely be
borne by the marginal segment of the credit union population.
Each credit union has its younger members, its members on fixed
income, its elderly members, and it is this group who would possi-
bly lose some of the services or begin to pay fees on services of
small loans, people getting loans who couldn’t get them elsewhere,
of loans being carried sometimes for months and years until for-
tunes are reversed, free financial counseling, free transportation to
the credit union for the elderly, free life savings insurance, loan
protection insurance, share drafts, and the list goes on and on and
on. We are afraid taxation would do away with some of those sto-
ries.

We contend, Mr. Chairman, it is not possible to simply extract a
small amount of tax revenue from credit unions and leave every-
thing else untouched.

Treasury-II sets a threshhold of $56 million. That tells us that
credit unions are credit unions until they pass this magic asset
level of $5 million. But we feel that large credit unions do not lose
their philosophy just because they achieve a certain asset level,
and to prove that point I would like to just relate very briefly some
of the operating policies of the largest credit union in the United
ﬁtates, the Navy Federal Credit Union, which is not too far from

ere.

Mr. Chairman, that credit union. has 135,000 accounts of less
than $10; it has 180,000 of less than $100; it serves its members 24
hours a day, 365 days a year, and on last Christmas Day they made
50 loans while we were at home eating turkey.

In closing, very simply, I would just like to reemphasize two
points: First, it is not possible to extract a little tax revenue and
leave everything else untouched; and second, as long as credit
unions continue to return social benefits far in excess of any reve-
nue loss, it makes sense to maintain such an arrangement. \

Thank you, Mr. Chairman.

[Mr. Perkowski’s written testimony follows:]
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-STATEMENT OF

JOSEPH PERKOWSKI .

Mr. Chairman, members of the Committee, | am pleased to be here today
to present my views on credit union taxation. The credit union movement in
this country Is presently composed of 18,500 credit unions serving over 52
million members. The proposal before us today would reverse present credit
union tax policy and thereby alter the fundamental nature of the entire
credit union movement., The movement, its trade associations, its credit
unions, and its Individual members are united in a total commitment to
preserve this unique non-profit consumer-oriented sector of the financial
services arena. )

| personally have been involved in the credit union movement since
1960. | am presently serving as Chairman of the Credit Union National
Association, Inc. For the past seven years, | have been the President of
the Minneapolis Federal Employees Credit Unions. This credit union
has $68 million in assets and serves 25,000 members. Like other credit
unions, our primary purpose is service to dur members: not profit for
stockholders. Because of this, decisions are made in credit unions which
differ from those In other institutions. These different decisions are
themselves the cornerstones of the credit union movement. They are, if you
will, the credit union story and they form the basis forr our case to preserve
the tax exempt status.

In the brief moment of these hearings, we must somehow demonstrate
the present nature of the credit union financial \system and its very
people-oriented 50 year history. In the same moment, we must also convince
you that reversing. present credit union tax policy would forever remove the
non-profit consumer orientation which presently drives the credit union
movement, On this particular issue, my role here today is to represent the
52 million members of credit unions in this country, as there is no doubt
that credit union members would be hurt by taxation. In this regard, we
are most encouraged that other organizations, such as the Consumer
Federation of America, have joined in the effort to preserve the credit union
movement as it presently exists. | would ask, Mr, Chairman, that a
statement from Mr. Stephen Brobeck, Executive Director of CFA be placed in
the record. .
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Beses For Credit Union Exemption

-+ Present federal law provides federa! credit unions with an exemption on
their income at both the tederal and state level. It also provides state
chartered credit unions with an exemption at the federal level. Most state
laws also give state chartered credit unions an exemption.

The tederal Credit Union Act was enacted in 1934 to establish a
"national system of cooperative credit to make more available to people of
modest means rredit for provident purposes." The tax exemption for
federal credit unions was omitted in the original 1934 Act. However in 1937,
after encountering an onerous burden of taxation by the states, Congress
granted an exemption on the basis of their non-profit organization and to
help ensure the success of the movement. A more detailed historical
accounting of the credit union tax exemption is contained in Enclosure (1).

Credit unions qualitied for their tax exempt status based on being
organized and operated on a non-profit basis, They have no_capital stock,
are mutually controlled (one member-one vote), are directed by volunteers,
and most have close relationships with sponsoring companies. These
conditions remain true today.

However, Mr. Chairman, it is becoming increasingly clear that the
decision before the Congress is not whether credit unions qualify for an
exemption (which they do), but whether the exemption is still warranted.
| personally have no doubts whatsoever, that credit Unions are contributing
more today than ever and that the exemption continues to be warranted.
rhis assessment was borne out in our recent hearing and activities with the
Ways and Means Committee where, incidentally, credit unions and their
members have quite convincingly presented their case. In short, the
- message was that credit unions were making invaluable social contributions in

every district and that the tax exemption was a uniquely contributing factor.

-2~
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The Tax Exemption Is Pivotal to the Credit Union Story

The reason for this is part economic, part historical, part circumstance,
and part the intended result of a policy decision. Even within the credit
union movement itself, the full realization of how central a role is played by
this exemption was only recently reached. Due to the severity of the
present tax threat, credit union representatives conducted widespread
taxation seminars around the country. As a result of these wide ranging
discussions, a fuller appreciation was reached concerning the critical
importance of the exempt status, Because of this, the involvement of the
credit union movement in the tax fight became widespread and is growing.

Boiled down, the tax exemption has come to symbolize the public policy
understanding between the credit union movement and the Federal
government. In exchange for a small amount of possible revenue lost by
exempting credit unions from taxation, there has been returned an
abundance of social benefits far in excess of any revenue loss. The exempt
status has a lot to do with it. Let me explain:

First and foremost, credit union boards presently make decisions purely
on meeting the needs of members; they are free from the artificial influence
of the tax code.

Second, the tax exemption has existed for 48 years. It was re-affirmed
in 1951 and 1961. It has become important for the movement to retain the
image and respect of this exempt status. Therefore, we are motivated both
through pride of accomplishment and fear of losing the exemption. Both
cause decisions and actions which are in the credit union member's favor,
The very existence of the exemption preserves the practice of the basic
credit union principles.

Third, the combined results of credit union principles and Federal
policy have produced a fully completed financial system at no cost to the
government which is in excellent health and which offers a reliable and
rapidly expanding source of low cost consumer credit (presently over $100
biltion). This system is dedicated by law to the extension of consumer
credit,
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The Impact of Treasury ||

The Treasury |l proposal would remove the tax exemption of credit
unions of $5 million or more in assets. This proposal wouid tax 85% of the
movement's assets ar).q 758 of its members. Additionally, it would cause a
most damaging effect to the presently unified credit union movement by
dividing it Into "taxed" and "untaxed" sectors. Further, Treasury Il would
open the door to taxation by the states on all sized credit unions. Table |
shows, by asset size, the impact of taxation on credit union earnings
tra‘nsfers.

As if to compound matters, the brunt of taxation would likely be borne
by the marginal segment of the credit union population. [n contrast, the
more affluent members of each credit union would probably be
"inconvenienced" by taxation, They would complain about a fee Increase or a
decline In their savings rate; some might transfer their funds elsewhere; but
their quality of life wouldn't really be hurt, Unless fees were dramatically
raised, some might never notice the difference, But each credit union has
its younger members just starting out, or the elderly on fixed incomes, or 2
group with an economic disruption such as a strike or a plant closing.
Additlonally, some of our credit unions, such as community development
credit unions, serve neighborhoods and areas of predominantly lower income
persons, These are the areas where we very clearly see the credit union
uniqueness; the difference that makes it a movement and not an industry.
And these are the areas directly impacted by taxation, Here we see the
litany of credit union stories--people getting loans who can't get them
elsewhere; loans being carried for months and years until fortunes are
reversed for some members; free financial counseling; free transportation to
the credit union for elderly members; free life savings and credit disability
insurance; and on and on, Practically every credit union could provide this
Committee with stories about such practices.

In the state of Oregon, for example, the Cl‘atsop-Tillamook Teachers
Federal Credit Union set up a senior citizens club to help the elderly in
Tillamgok. This $9.5 million credit union has 4,700 members and offers to
seniors an account with free checking, free Travellers checks, and free
financial counseling to set up budgets. Also in Oregon is the Providence

N N -
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Portland Employees Federal Credit Union. This $1.6 million credit union
serves the Portland hospital and has 1,700 members. It works very closely
with the sponsoring hospital on all employee~related activities. It works
directly with the Employee Assistance Program of the hospital to assist
employees whose job performance is suffering due to financiai problems.

On the east coast in the state of New York, the Campbell Soup
Compary Employees Federal Credit Union serves 240 locations of Campbell
Soup Company nationwide. Like many credit unions, they offer financial
counseling, no-cost matching life insurance on savings (up to $5,000) and
free life Insurance on loan balances up to $25,000. In the last four months,
they made 100% real estate loans to four low income people in order that they
could buy a home in the $30,000-$45,000 range and at a rate of 13.5%.
There Is no pre-payment penalty nor were there any points on these loans.
They were made so that these people might enjoy the benefits of home
ownership they could never obtain elsewhere. This tine credit union is
aggressively participating in the effort to prevent the burden of taxation
from falling on its members.

In between these coastal areas In the state of lowa, we see how a
particularly painful impact of taxation would occur to credit unions serving
areas that are yet to participate in any form of economic recovery.
One_such town is Esterville, lowa. This one-industry town is comprised
mainly of employees of the John Morrell Company, a meat packing company,
Four years ago, It was forced to close its beet packing plant. Just this
April, it was forced to close its pork packing plant. The Morrell-Esterville
Employees Credit Union has provided service since 1947 and is actively
participating in helping its members through these very rough times. It has
re-written practically every loan on its books. It is providing financial
counseling and establishing stringent family budgets. It continues to
provide free Life Savings Insurance and Loan Protection Insurance. It has
no service charges on share draft accounts. There are hopes the plant may
open again. The credit union is trying to carry its members until the
horizon brightens. Every tax dollar assessed on that credit union will take
from a person who is already experiencing serious difficulties.

For your further information, we_have assembled in Enclosure Il a
collection of recent credit union actions contributing to the well-being of
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constituents from most of the states represented by the members of this
Committee.

Taxation Would Do Away With Such Stories

You can correctly conclude that we contend taxation would put an end
to many of these every day credit union practices. And we can understand
how you might have reservations accepting this contention, But we honestly
believe that if we could convey to you the relationships and principles which
have combined to form the credit union system, you would clearly see the
devastation from the unintended side-effects of taxing this movement.

We contend that it Is not possible to simply extract a small amount of

tax revenue from credit unions and leave everything else untouched. In my
judgement, our whole case rests on decision-makers understanding the
differences between the credit union system and those of the barks and
savings and loans, We ask you to study our testimony closely und to meet
with the credit union members and managers who will be reques ‘ng the
opportunity to tell their story, If you can, visit some credit unions in your
states and see first-hand what would be the real losses from taxation.

On the matters of safety and soundness and basic lifeline services
which we set forth in subsequent pages of this testimony, we ask that
verification be sought from both Chairman Garn and the Banking Committee
as well as the federal regulatory agency, the National Credit Union
Admlnlstratlop.

Soclal/Economic_Benefits of Tax Policy

Mr. Chairman, the following list of soclal benefits are derived in large
part from the federal policy which has existed toward credit unions. The
keystone of this policy is the tax-exemption,

[+ The credit union financial system is in excelient financial
condition.* Because of its willingness to manage its own probiems,
there exist no major potential Federal liabilities. This is not true
of other systems.
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o Through mutual self-help, there is now in place a separate system
to meet the liquidity, regulatory, information, and insurance needs

of all credit union members.

*See 1984 Annual Report of the Naticnal Credit Union
Administration.

o Close personal service is given to all members regardless of their
income or size of accounts. This includes financial counseling and
the promotion of good credit and savings habits,

Basic lifeline services are always available to members of credit

unions,

[} There are over 250,000 volunteers serving as directors and
committee members in these Institutions. 33% of all credit unions
have no full-time employees,

[ Over 52 million American consumers are receiving financial services
from over 18,300 credit unions (50% are under $1 million in
assets), - ~

o American consumers receive convenient and low cost services from
their credit unions. Lower loan rates are available to members
because of lower cost of opefating credit unions. This is achieved
In a large part by serving only members, because board members
are not pald, because they are non-profit, and because of close
sponsor relationships.

[ In 1984/85, the credit union system used its resources to fully
capitalize their central bank and their Federal insurance fund
(NCUA). This action reduced the Federal deficit by $1 billion, If
credit union growth is not interrupted by taxatlon, estimates show
that further capitalization will reduce the Federal deficit an
additional $1 billion by 1990 and by the year 2000, a total
reduction of $9.2 billion.
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) The credit union system has stressed credit union cooperation. It
is not based on credit union competition. Like the other systems,
it has been subjected to severe economic shocks. A crisis of
confidence has been avoided because of working together.

Disruptions from Policy Reversal of Tax Policy

In our judgement, the following actions would occur within the credit
union system if it were taxed. Obviously, the individual actions of credit
unions will vary. But overall, | am convinced the credit union movement
will suffer the following dlsrbptloné and the impact will be permanent,

[ The safety and soundness implications are-seriously troublesome.
Since credit unions have no capital stock, they must use their
undivided earnings as a means of preparing for major changes or
unexpected market forces. The impact of the Treasury |l plan on
overall credit union equity would be devastating. For example, If
the plan had been in effect during the period 1979-84, the
cumulative reduction in overall equity (reserves and undivided
earnings) would have been 208. In other words, taxation would
reduce the present equity level of the credit union movement from
7.1% ($8.1 billion) of assets to 5.7% ($6.6 billion). This is at a
time when the FDIC and the Federal Reserve are recommending an
increase in the minimum capital level for banks to 9% and when the
SgL industry is desperately seeking new forms of capital.
Potential Federal government liability to guarantee the soundness
of credit unions is dramatically increased.

Further, taxation has to strike at the heart of the system's
willingness to take care of its own problems and, instead,

look to the Federal government for protection and continuance of
its share of the financial market.

o In order to minimize the impact of taxation, individual credit union
managers will be forced to adopt a tax avoidance strategy. All

-8~



management decislons will be tempered by their tax implications,
Almost instantly, credit union management will become
"profit-driven." '

Pressure will mount to eliminate free and "unp}'oﬁtable services."
Small loans, financial counseling, low balance share draft
(checking) accounts, and no-fee accounts are obvious potential
victims of such pressures.

To seek out the more "profitable" accounts, pressure would soon
arise to permit credit unions to establish a traditional business
relationship with the general public.

As part of this trend, we will likely see the loss of the volunteer
force within the movement as a direct result of taxation.

The loss of volunteers and the volunteer spirit could be one of the
most expensive social costs of taxation.

The overall financlal condition of the system will feel the impact of
collective decisions to increase yield by increasing risk. This
danger is minimal in a "member-driven" system which accounts, in
a signifi-cant part, for today's relative health in the credit union
movement,

The financial and paperwork burdens of Federal taxation will be
exacerbated as individual states assert their prerogatives to
impose their form of credit union taxation.

The Committee should also be aware of the financial reform implications
of taxation. Taxation will force a shift in credit union management
philosophy from service (or member) driven to profit (or tax avoldance)

Once this occurs, it will be entirely appropriate to expect a serles

of requests for credit union legislative changes. A preliminary assessment
leads me to suggest some of the following: some method of raising capital
stock; the ability to convert to stock ownership; the ability to pay all board

-9-



124

members; a method to eliminate free and unprofitable services or accounts
(this would probably best be accomplished by having different classes of
membership and/or by eliminating the membership concept and simply
establishing a traditional business relationship with the general public); and
certain new Investment authorities to permit the chance for higher yields on
investments. Finally, | am sure we will want to rethink the capitalization of
the Natlonal Credit Union Share Insurance Fund If the premiums became
tax-deductible. As you can see, the real cost of taxation will not be
measured just in dollars.

The inevitability of Credit Union Taxation?

The 25 years | have spent in the credit union movement have left me
with a sincere appreciation of the dedication and spirit of the workers and
volunteers who give so much to help their fellow members. Because of these
years, | am unwilling to concede the inevitability of the necessity for credit
union taxation. To do so is both to fault the original granting of the
exemption and to deny the value to the country of the credit union
contribution, )

Detractors contend that a credit union loses Its merit for tax exemption
when it grows to a certain size. This contention suggests that a credit
union could somehow avoid growing into a taxable situation. Unlike banks or
Sels, credit union growth often occurs as a direct result of sponsor growth,
Take for example, the credit union in this building--The Senate Employees
Federal Credit Union. | would estimate that it is twice as big as it was 7 or \
8 years ago and the main reason Is because of the increase in employees.

The largest credit union in the country is Navy Federal Credit Union.
It has over $1.9 billion in assets. Yet, it is probably one of the least likely
credit unions to deserve taxation. It is large because it serves over 684,000
members all over the world. This credit union has 135,000 accounts of less
than $10 and an additional 180,000 lfess than $100. It is open 24 hours a
day, 365 days a year (50 loans are made on a Christmas day). There are
no minimum balance requirements and no fees for a wide range of basic
financial services which are made available to all members. In fact, over 43%
of all transaction accounts are under $100, are paid generous dividends, and

-10-
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are charged no fees.- Since the majc;rity of its members are enlisted, it
concentrates on accumulating savings and thereby making credit available on
reasonable terms to persons who otherwise couldn't get it. The fine record
of this credit union hardly justifies removing its tax exempt status. It was
able to retain the basic credit principles while reaching substantial size.
Many other military credit unions are quite large and are also providing vital
‘services to our servicemen and women. It seems totally counterproductive to
impose a tax on this group of credit unions because of their size.

Unfair Credit Union Advantage?

We often encounter the contention that credit unions have an unfair
advantage, and they should be forced to play on the proverbial level playing
fleld. Well, first of all, the credit union advantage Is a consumer
advantage. People have an advantage through their credit union., There is
not an inner group of stockholders and officials which benefits personally
from the success of the credit union. Second, the real credit union
advantage comes from the non-profit structure, the volunteers, the close
sponsor relationships, and the mutual ownership. Third, a healthy financial
system is hardly an unfair advantage and certainly not one to consider
removing. Fourth, the Federal Reserve Bulletin of June 1985 shows that
credit union's percentage of the total savings market was only 4.8%. Their
.share of the consumer installiment debt (credit) had fallen from 17.1% in 1976
to 15.1% in February 1985, For further reference, total credit union assets
are less than those of Bank of America. Finally, a recent Ceneral
Accounting Office report concluded that "...overall, credit unions are not a
serious threat to,..(their) taxed competitors."

Occasionally, It is suggested that the tax exemption should be removed
because a credit union Is offering a service that was not available when the
tax exemption was granted. There are certain obvious points that must be
made regarding this contention. First, the powers which credit unions
received since the tax‘ exemption was granted were ancillary to consumer
savings and lending. They did not move credit unions away from their basic
purpose. They were, of course, granted by Congress but were not granted
with the proviso that the tax exemption was at stake. Second, in a 48 year

-11-
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period, most business practices change drastically. Credit unions weren't
offering credit cards, for example, when they received their tax exemption
because such cards hadn't been developed yet.

Can't Just Tax Credit Unions

In closing, | would like to re-emphasize two points: first, that it is
simply not possible to extract a little tax revenue and leave everything else
untouched; second, that as long as a credit union continues to return social
benefits far in excess of any revenue loss, It makes sense to perpetuate
such an arrangement,

The Administration's plan justifies keeping some exemptions in the tax
code, These include the home mortgage deduction, special treatment of
Social Security and veterans' disability benefits, and itemized charitable
deductions. The Administration explains retaining these tax preferences on
the grounds that "they are widely used and generally judged to be central
to American values." Credit unions clearly fall into this general category.
Their exemption is 'widely used' by 52 milllon people to further habits of
thrift, prudent borrowing, and volunteer service. Their stories abound with
examples of traditional American values.

| thank you for the opportunity to appear here today. | will be glad
to answer any questions,
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Origins of Credit Union Tax Exemption

In-1917, the Secretary of the Treasury requested that the United
States Attorney General render an opinion regarding the income tax liability
of credit unions organized under the Massachusetts Credit Union Act of
1915, In a November 1917 ruling, the Attorney Cengra!»declared his
opinion that Massachusetts credit unions (and by inference credit unions in
other states as well) were exempt from federal income tax because of their
similarity to cooperative banks and bullding and loan assoclations (as they

were organized and operated at that time). The opinion declared in part:

"The similarity between credit unions and cooperative banks, as
they exist in Massachusetts, is striking. Having in mind the
history of the insertion of the fourth paragraph, section 11 of the
income tax law, it must be conceded that although credit unions
do not come within the letter of the paragraph, such associations
are wholly within the Intention and meaning of Congress as
therein expressed. Because the words 'credit union' were not
specifically used is certainly no reason for saying that such
organizations are subject to the tax imposed by the act, if on
examination of the purpose and the object of such assoclations it
appears that they are substantially identical with domestic
building and loan associations or cooperatives 'organized and

operated for mutual purposes and without profit,'"

ENCLOSURE |
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The Commissioner of the Internal Revenue ruled in June 1935 that,
upon proper certitication from the supervisory agency, federal credit unions
would be granted exemption from federal income tax. In 1937, Congress
adopted amendments to the Federal Credit Union Act, primarily to provide
federal credit unlc;ns":vitl: relief from state taxation, but specific exemption
from federal taxation was also included. The original Federal Credit Unlon
Act (1934) permitted states to tax credit unions on the same basis as
banks. This was generally done on the basis ‘of share capital. Since by
law credit unions do not accept deposits, all shares were vulnerable to
taxation. The tax burden became so oppressive, the Congress established
the policy (mentioned above) of tax exen)‘ptlon in 1937,

Federal credit unions also derive tax exemption directly from the

Internal Revenue Code (26 U.S.C. § 501(c)(1); see also, Rev. Rul, 55-133,

1955-1 C.B. 138). Section 501(c)(1) exempts corporations organized under
an act of Congress, if such corporations are instrumentalities of the United
States and, if, under the enabling act as amended or supplemented, those
corporations are exempt from federal income tax. The original FCU Act
specified that federal credit unions would act as fiscal agents of the United
States upon request of the §ecretary of the Treasury (12 U.S.C, § 1767).
That provision, under which federal credit unions were and are still deemed
federal instrumentalities, provides another basis for the exemption from
federal income taxatlon.\ Both the Internal Revenue Service and the courts

have affirmed that federal credit unions are federal instrumentalities.
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FEDERAL CREDIT UNIONS

Chapter 14 of Title 12 of the United States Code,
as amended to January 12, 1983

§ 1751

Short Title.—This chapter may be cited as the
uFederal Credit Union Act” (June 26, 1934,§ 1,48
Stat. 1216; Sept. 22, 1959, § 1, 73 Stat. 628).

Act of June 28, 1934, cited to the text was
entitled “An Act to establish a Federal Credit

Union System, to establish a further market for
securities of the United States and to make more
available to people of small means credit for provi-
dent purposes through a national system of cooper-
ative credit, thereby helping to stabilize the credit
structure of the United States.”

Title 1— General Provisions

§ 1768

§ 122

Taxation.~—The Federal credit unions organ-
ized hereunder, their property, their franchises,
capital, reserves, surpluses, and other funds, and
their income shall be exempt from all taxation now
or hercafter imposed by the United States or by
any State, Territorial, or local taxing authority; ex-
cept that any real property and any tangible
personal property of such Federal credit unions
shall be subject to Federal, State, Territorial, and
local taxation to the same extent as other similar
property is taxed. Nothing herein contained shail
prevent holdings in any Federal credit union organ-
ized hereunder from being included in the valua-
tion of the personal property of the owners or
holders thereof in assessing taxes imposed by au-
thority of the State or political subdivision thereof
in which the Federal credit union is located; but the
duty or burden of collecting or enforcing the pay-
ment of such a tax shall not be imposed upon any
such Federal credit union and the tax shall not
exceed the rate of taxes imposed upon holdings in
domestic credit unions. (June 26, 1934, § 18, 48 Stat.
1222; Dec. 6, 1937, § 4, 51 Stat. 4; Sept. 22, 1959, §
23, 73 Stat. 637; Oct. 14, 1970, Pub.L. 91-468, 84

Stat. 1015.)

-3-
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Credit Union Activities

Summarized below are examples of credit union activities which typify
the social benefits derived from the credit union movement,
\
Kansas

The Super Chief Credit Union of Topeka, Kansas has traditionally adopted a

policy of providing low loan rates, good dividend rates, and involving ~
members in the decisions affecting the credit union. Over 200 members
signed a recent letter to their congressional delegations urging removal of

credit unions from the tax refor proposal,

.

Pennsylvania
The $70 million Philadelphia Federal Credit Union was one of the first

financial institutions to install special brallle-equipped automated teiler
machines for its visually handicapped members. The North Pittsburg

Telephone Employees Credit Union has been offering Interest-free loans to

members who were victims of the tornados that recently ravaged parts of

Pennsylvania. Additionally, the $92.5 million Philadelphla Telco Credit

Union offered Interest free loans to all other telephone credit unions whose
" members suffered tornado losses. A good example of large credit unions

helping other credit unions.

ENCLOSURE i
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New York

Union Settlement Federal Credit Union serves East Harlem, one of New York

City's poorer neighborhoods. "With nowhere else to turn except to a
neighborhood loan shark or a high-interest credit store, we are the
community's alternative economic system," the credit union's former
president, Maria Rodriguez, told New York Magazine, To wit, the credit
union makes loans to weltare recipients--to whom no one else Qvlll lend--and
has discovered they have a substantially lower delinquency rate than many
other boricowers., The credit union has helped a local nursery schoot
struggling to pay its taxes. It assisted In rebuilding an indoor ethnic stall
market, after the 112th Street complex was ravaged by fire 10 years ago.
More recently, the credit union helped a local development group renovate

abandoned brownstones,

The New York Team Federal Credit Unlon of Hicksville, New York serves

present and retired employees of the Long Island Railroad and the
Metropolitan Transit Authority. Established group rates for members on
auto, homeowner, and life Insurance by making free automatic payments
from member's accounts. Pays 7.75% on regular savings with minimum

balance of $25. Taxation would force re-assessment of all these policies.

Texas
Windthorst Is a small farming community in North Central Texas., It is so
small that it has no banks--the only financial institution serving the town is

the $10 million Windthorst Federal Credit Union, Every Monday, the credit

union sends a staff member to the community's one school to accept deposits

and issue withdrawals to school children ranging in age from 6 to 16,

-2~
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Missouri

The Holy Rosary Credit Union outside” of Kansas City has specialized in

providing service to immigrants for over 40 years. Presently, it Is helping
Vietnamese who could not find credit elsewhere, Over the years, It did the

same for ltalians, Cubans, and Mexicans.

Minnesota

The anong American Community Federal Credit Union of St, Paul may be

unique even for credit unions. It is run by and serves refugees trom the
Hmong tribe of Southeast Asia, The credit union Is trying to teach tribe
members the basic trust In a tinancial institution and thereby alter the

practice of keeping all their money in their homes.

New Jersey

The Epliscopal Diocese of Newark started a credit union to serve poor urban
areas as a natural outreach program for the churches in this diocese. The

Episcopal Federal Credit Union provides credit to many who could not find

it elsewhere.

‘Arkansas

Jones Mills Federal Credit Union of Jones Mill serves the employees of the

Reynolds Company. The plant is subject to periodic layoffs. When that
happens, the credit union has a policy of carrying the laid-off workers who
have borrowed from the credit union and does not consider them

delinquent.,
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Hawall

Hawaiian Telephone Employees Federal Credit Union in Honolulu has $46

million in assets. In late 1982, a hurricane hit the island chain. It was
the Wednesday before Thanksgiving. The hardest hit »;ras Kauai, Five
Hawaiian telephone credit union people flew to Kauai. They made loans to
members on the spot for relief--no questions asked. They cashed share
drafts, per diem checks, and overall went through $5,000 in cash. On
Sunday, they flew back to the credit union in Honolulu and then back to
Kaual on Monday with more cash. Its members are telephone company
employees, with membership on several islands.
Oklahoma :

The World and Tribune Federal Credit Union of Tuisa has $14 million in

assets. |t makes a speclal effort to serve the needs of retired members by
holding seminars for them several times each year., These generally include
a luncheon and a guest speuker on such topics as financlal management,
legal matters, legislation concerning retirees, etc. The credit unlon also
has a policy of waiving loan payments and advancing loans to members who

are laid off.

Louisiana

The Firestone Lake Charles Federal Credit Union Is located in Sulphur and

THas assets of $3.5 million. It serves employees of thé Firestone tire
company which has experienced heavy layoffs. 71his credit union actually
plans for these layoffs and builds up reserves so it can continue to provide
services to members through the crisis and waive payments on loans taken

out by laid-off members.

-l
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Colorado

The Denver Florists Federal Credit Union assisted a member who owned a

greenhouse and who ran into ;r.en;lous financial problems operating it. He
was about to lose everything when hg came to the credit union for advice.
They decided to help him and they set up a budget planning session. He
agreed to turn over all his income to the credit union and they dealt with
all his credltors.' They charged him no fees. They also took over the first
trust on the greenhouse and worked with him for a few years until things

turned around. He eventually sold the greenhouse at a nice profit.




CASE I
PRESIDENT'S TAX PROPOSAL

1984 Data
CROSS INCONE: includes all fncome (including non-operating income)
REF THCOME: allows exclusion of operating eapenses (excluding provision for loan losses), dividends,

interest payments and net loan charge-offs
TAXABLE INCOME: equals rct income

TAX RATE: marginal rates rising from 152 to 33X of taxable i{ncome
TAX AVOIDANCE -
POTENTIAL: Minimal
TREASURY REVENUE
(1984): $350 million
For Credit Unions Paying Tax:
% With Tax Z With Neg. [
Percent of Greater Than Transfers to Tax as Tax as Percent
Asset Size Credit Unions Transfers to UDE Paying Percent of of Transfers to Average
($ Millions) Paying Tax Undiv, Erngs Tax Gross Income Undivided Earnings Tax
$ 0.0 - 0.2 0.0% 0.0% 0.0z 0.0% 0.0% $ 0
0.2 - 0.5 0.0 0.0 0.0 0.0 0.0 4]
0.5 - 1.0 0.0 0.0 0.0 0.6 0.0 0
1.0 - 2.0 0.0 0.0 0.0 0.0 0.0 0
2.0 - 5.0 0.0 0.0 0.0 0.0 0.0 0
5.0 - 10.0 94.6 7.4 6.5 2.8 37.5 23,600
10.0 - 20.¢C 94.8 9.8 4.4 3.3 46.4 55,700
20.0 - 50.0 96.0 14.0 6.5 3.3 St.4 120,500
50.0 & Over 98.7 16.5 5.5 3.2 56.2 432,300
TOTAL 19.32 10,42 5.82 3.2z 50.92 $ 98,800
TAX RATES
Formula ' Taxable TIncome Tax
Gross lncome Below $25,000 152 of Taxable Income
- Operating Expensecs $ 25,000 - $ 50,000 $ 3,750 + 18X of Taxable Income over $25,000
+ Provision for Loan Losses $ 56,000 - $ 75,000 $ 8,250 + 25% of Taxable Income over $50,000
- Net Chacge-0ffs $ 75,000 - $140,000 $14,500 + 33Z of Taxable Income over $75,000
= Dividends & Interest $140,000 - $360,000 $35,950 + 37.66%* of Taxable Income over $140,000
= TAXABLL INCOME Over $360,000 A flat 33%Z of Taxable Income

* The Treasury Plan contains no specific details oy how ClUs with incomes of $140,005-360,000 should calculate their
tax liability. Mowever, CUNA economists recommen-t fusing 37.66% to calculate their potential tax liability. This
figure accommodates the anomaly which occurs at $5u0,000 when the graduated rates abruptly end and the entire income
is suddenly suhjccted to the 33% rate.

H H ay 19, 19
TABLE | Run: Date: May 19, 1985
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The Consumer Federation of America (CFA) appreciates the
opportunity to submit written comments on the impact of the tax reform
proposal on credit unions. CFA 1s the nation’'s largest consumer
advocacy organization, representing over 200 national, state, and local
consumer , cooperative, farm, labor, rural and senior citizen
organizations, which together represent over 30 million people.

Credit unions and the credit union movement are a unique force in
our economy. They pioneered and continue to make available the most
consumer-oriented financial services available. Credit unions have
continued to provide these basic services to their Tembeérs @ven as the
financial system as a whole has undergone a rapid series of bewildering
changes, leaving most consumers with higher costs and less reliable
infaormation on which to base decisions.

Credit unions have responded to these changes in the market because
they are different from other financial institutions. Credit unions
are operated on a not-for-profit basis and as democratically controlled ~
membership organizations. Their relationship with their members
contrasts sharply with the relationship between profit-driven financial
institutions and their customers. As banis and savings and loans
withdraw from low and moderate income markets, the services provided by
credit unions have become even more essential to the consumers other
institutions don’t want.

The proposal to tax credit unions noses a serious threat to the
essential nature of the credit union movement and would result in the
curtailment of many of these consumer benefits. Since there are no
profits to tax, the proposal would tax the income from which credit
unions set aside federally required reserQes, as well as the retained

warnings used for additional reserves. Because credit unions are more

-1-
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narrowly based than other financial institutions, they need flexibility
to absorb changes in local economic conditions. At a time when the
basic health of many parts of the financial system is open to question,
and is maintained largely through the investment of federal goverament
resources, it seems irresponsible to take an action which could
threaten the safety and soundness of another segment of that system,
and thus risk the need for further government intervention to preserve
these institutions. _ )

The safety and soundness implications of this proposal are serious,
but we have even greater concerns about the implications for consumer
services. Credit unions would have no choice but to curtail the
advantages they are able to offer their members: lower interest rates
on loans, low or no fees on deposit accounts, free financial
counseling, or higher savings rates. In fact, the Treasury proposal
actually suggests that this is how credit unions should adjust their
operations to pay the tax.

At a time when Congress is seriously considering legislation to
cause others to treat their customers as credit unions do, we find it
totally counterproductive to alter the fundamental nature of a credit
union. The values brought to the financial marketplace by credit
unions should be encouraged, not eliminated.

We have heard the argument that the proposal merely ensures that
credit unions and banks can competw on an equal footing. But unlike
banks, credit unions are limited to providing consumer services to a
limited market. The entire credit union movement has about the same
assets as the largest single bank .n the United States. bredit unions

serve their own members, and thus rarely compete directly with other

-~



139

financial services providers. Credit unions were created, and still
exist, to serve consumers who are largely ignored by the rest of the
industry. We have different types of financial institutions because
they have different primary missions. While those differences have
become somewhat blurred in recent years, it is important to remember
and maintain those fundamental differences. There is nothing to be
gained -- and much to be lost —-- by making credit unions function just
like banks. -

Credit unions which are taxed may eventually look more like banks
-- but they will look like very weak banks with no profits to cushion
them and a restricted base of customers and services. Neither
consumers nor, ultimately, the U.S. Treasury, will.benefit from turning
credit unions into pale imitations of commercial banks.

If anything, Congress should consiier how to make banks behava more
like credit unions, instead of the other way around. In the meantime,
the proposal to tax credit unions simply threatens the ane small
portion of the financial market which is most oriented to serving
consumers and in which consumers have the greatest control over the
conditions of their service, The resulting revenues will be small at
best, and probably nonexistent if the federal government is called upon

to rescue a weakened credit union movement.
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The CHAIRMAN. Mr. Perkowski, in terms of the operation of a
credit union, you are not adverse to good management and making
profits, or what I would call profits, for disbursement to your de-
positors, are you?

Mr. PErkowskl. No, we are not, sir.

The CHAIRMAN. In terms of the theory of the structure of your
gwngshlp, how do you differ in that sense from a mutual savings

an

Mr. PErkowski. Well, we are a cooperative, a financial coopera-
tive. We are nonprofit, and it is one member, one vote, Mr. Chair-
man. I am not that familiar with mutual savings banks, but our
members at our annual meeting, regardless of the size of their de-
posits, only have one vote.

The CHAIRMAN. Well, mutual savings banks in theory are non-
profit in the sense that you referred to it as dividends or something
for stockholders. They have no stockholders; they have depositors.
Mutual insurance companies have policyholders; they don’t have
shareholders as stock companies do. I am trying to follow the
theory of why you should be treated differently simply because you
are in essence a mutual form of organization owned by depositors
rather than a stock form of organization owned by shareholders.

Mr. Perkowskl. Well, in 1951 Congress took a look at that and
for some reason or another lifted the tax exemption of mutuals,
and credit unions retained theirs. And in just studying the history,
it appears that the reason it has is because we have continued to
do what we were charged to do, and that is fill that void and serve
the consumers. And our policies have not changed, our membership
has not changed, and we contend we are still doing that today.

The CHAIRMAN. Make no mistake, I like credit unions. I served
on the Banking Committee, though, for 8 years, and what I saw
starting in 1969 when I went on the committee was that each of
the financial institutions—banks, savings and loans, and credit
unions-—attempted to gain a legislative advantage for themselves
that some of the powers at the other financial institution had,
without ani}:l of the liabilities of the other financial institution. And
I advised them at the time that if they started that—I mean, the
savings and loans wanted regulation-Q and at the same time the
power to have negotiated orders of withdrawal, i.e., checking ac-
counts—that if they all started that, you were going to go down the
road toward fungibility, and you 'would all look the same and
would eventually all be taxed the same. And I'm not sure I like
that. I like the idea that the credit unions once served relatively
small owners of businesses and small individuals, and that savings
and loans served principally homes, and banks made loans on cars.
But those days are gone, I think, and sometimes it seems difficult
in my mind any longer to be able to tell the difference between a
large credit union and a small savings and loan or a small bank.

Mr. Olson, let me ask you: How does the Amencan Banking As-
sociation feel about taxing large credit unions?

Mr. OLsoN. Mr. Chairman, just referring back to a comment that
you just made, we have always favored in general the policy that
financial institutions that perform identical services ought to have
a similar treatment with respect to their regulation and their tax
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treatment. Beyond that, we are not prepared today to talk about
the specific proposal in this bill with respect to credit unions.

The CHAIRMAN. But {ou are saying equal financial institutions
ought to be taxed equally if they perform roughly equal services?

r. OLsoN. That has been our position.

The CHAIRMAN. All right.

Now, in your testimony you alluded to the fact that you think
your deposits with the Federal Deposit Insurance Corporation sort
of ought to be counted as “taxes.” :

Mr. OLson. Well, they are certainly a part of the cost of our
doing business with the Federal Government. To put it in bankers
terms, if you were a corporate treasurer of a corporation, and J'ou
were doing your banking business with a major bank, you would be
obligated to provide a compensating balance which would be in-
cluded and quickly identified as the price of doing business. And
your cost of doing business would then exceed the interest rate,
and it would be calculated on a yield basis. That is instantly under-
stood as part of the cost of doing business. .

When we keep idle reserves with the Fed, we instantly recognize
that as a part of the cost of our being in business. Mind you, we
don’t quarrel with that. As a matter of fact, back in the Monetary
Control Act, we favored increasing those reserves; but it is indeed
part of our contribution.

Now, beyond keeping those reserves, we are still charged specifi-
cally and explicitly for the services that we receive either from the
Fed or from the regulatory agencies.

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. Thank you very much, Mr. Chairman. I
al;n %(il;{y I was late, but, as you know, I was on the way back from
the .

I want to welcome the two Minnesotans that we have anchoring
each end of the table here today, and I would like to introduce into
the record an article in last week’s St. Paul Sunday paper which
said that the president of the First Security Bank of Fergus Falls
said we ought to have a level laying field, and that the director or
executive director—whatever Joe’s title is—president of the Minne-
apolis Federal Employees Credit Union will say there are reasons
why the playing field is slightly unlevel. I am very proud of both of
these gentlemen. Joe has not only been president of the Minneapo-
lis Federal Employees Credit Union but of the Minnesota League of
Credit Unions and a number of or%anizations, and I can see why he
is here today. Mark Olson taught Bill Frenzel everything he knows
about everything over on the House side and has now been selected
to be president-elect of the ABA.

have a question, though, of Mr.-Caspersen.

I heard at the end of your testimony, Mr. Caspersen, that this is
a great chance to rid ourselves of an unfair tax system, that what
is good for the consumer is good for business—that is what I heard
you say. So I rushed to your statement, which says that “most of
our customers will pay less taxes and therefore have more dispos-
able income to save, to spend, or invest. As Americans become fi-’
nancially healthier, they will be better customers for our services.”

You go on to say that “it is important than when the dust settles
the average American must feel that he is better off as a result of
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ghese:l ghanges, and specifically that his tax burden has been re-
uced. .

And in a vacuum I find it difficult, at least as I was growing up
in this country, to disagree with that kind of a statement. But
today Kou and I both and all these average Americans are present-
ed with a situation in which Federal spending on behalf of all aver-
age Americans is $967 billion; the individual income tax, which you
want to have reduced or the burden of that tax reduced on the av-
erage American, this year will raise one-third of that amount,
about $331 billion. The corporate income tax will raise, at a max,
$58 billion; last year it raised $36-88 billion towards that goal of a
$967 billion spending. And since we have to balance both of these
equities, and since I am really interested in your view of fairness in
the overall sense, in your view of the American public’s view of
fairness, my question is: How low—this goes to another thing in
here someplace—how low must the income tax rates be in America
to satisfy the American public and the businesses like your own
which live off the consumption of the American public? How low
do we have to get those rates?

Mr. CasPerseEN. My answer would be, Senator, not “how low” but .
“how level”. We have to have a broadbased tax that covers all
areas, that it is not a question of driving down rates. That is very
helpful, but it is a question of broadness, of perceived broadness.

nator DURENBERGER. Is there anything wrong with a 50-per-
cgnt?top rate on the individual income tax in America, in your
view

Mr. CaspeErseN. From my view, I would rather see a top rate
akin to the President’s plan, although there is nothing magic in
that rate I might add, that was broad, that didn’t depend on what
business you were in, it didn’t depend on how able your tax attor-
ney was, it didn’t depend on how numerous your tax shelters were.

nator DURENBERGER. But do you have an opinion in terms of
how much money people need to have left over after taxes to do

-other things? How low must that rate be in America against what

people are getting in the way of services in this country? Is 50 per-
cent too high, too low?

Mr. CasperskN. I think 50 percent is too high. I would rather see
it down in the 30’s as a max rate. It may not be able to get there;
that is a revenue question.

My argument today is broadness, levelness, with no exceptions.
Let us put us all on the same playing field; let’s look into and un-
derstand that we cannot have all these different rules that were
put in here and there, all for good social purposes; but things have
changed. Let’s broaden it; let’s go level; and let’s put everybody on
the same field, and not too many hills.

The CHAIRMAN. Senator Grassley.

Senator GrassLEYy. Mr. Caspersen, I would like you to comment
on the issues of interest deductibility and personal residences. Of
course I favor the interest deduction on a principal residence; but
do you feel there is going to be and do you foresee an increase in
first, second and third mortgages on principal residences as the
result of the restriction, the overall restriction, on interest?

Mr. CasperseN. There has been over the last decade a tremen-
dous increase in second mortgages. There has not been, except in
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certain speculative areas, or certain areas, increases in third mort-
gages, to my knowledge. The reason for this is the growth in the
home equity. occasioned by two things: one, the inflationary times
we have gone through and, two, the payment of the principal mort-
gage.

As the cost of the principal mortgage has gone up over the last
decade, it has become more economic to take out the incremental
equity via a second mortgage. I believe these trends will continue. I
think. this bill recognizes it, and because of that treats all mort-
gages equally on the principal residence.

Senator GrassLEY. Mr. Perkowski, I have a question for you that )

is more in the way of being the devil’s advocate, as opposed to any
disagreement with anything you have said. But before I ask that
question I would make an observation for the benefit of my col-
leagues. In the years I have been in Congress both on this commit-
tee—and also in the 4 years I served on the House Banking Com-
mittee—I note that in relationship to this tax bill, the absence of
either the bankers, or the savings and loans lobbying for the tax-
ation of credit unions the fact that neither the national organiza-
tions nor their state affiliates in my state are advocating these
changes is some recognition of the unique role that credit unions
serve. I don’t see your competition out there, who would normally
be talking about a level playing field, trying to level that playing
field by taxing you. At this point, I only see that coming from the
Treasury Department. ’ .

Now, the question. You said that credit unions’ exemption from
the :ederal taxes is justified because you have had it that way for
48 years. And of course the argument is, the benefits go to the
members, and that taxation would undo those benefits. How con-
sistent, though, from your point of view, is this rationale with the
goal of the level playing field?

Mr. PErkOwSKI. Senator, let me respond by first saying, if we
were to take the assets of the credit unions, the banks, the savings
and loans and the thrifts, the credit unions make up 4.8 percent of
that market. So, it isn’t like we are running away with market
share and impacting all the other financial institutions.

I think, as to the level playing field, what we would do if we
were taxed, we would unlevel the playing field for our 52 million
members. They are the benefactors of our services and products,
and the credit union is just an extension to provide them.

There isn’t a level playing field. Just by taxing us doesn’t all of a
sudden make us level with the other financial institutions. We
don’t have any holding company laws; we could only serve our
fields of membership; we don’t make commercial loans; and there
is a long litany of services that credit unions do not perform and,
by the way, we do not want to perform. We want to do the job we
do best, and that is serving our consumer member.

Senator GrassLEY. Mr. Chairman, that is my last question.

The CHAIRMAN. Senator Baucus.

Senator Baucus. Thaunk you, Mr. Chairman.

Gentlemen, most commentators on the American economy toda
believe our savings rate is too low. I have several questions to as
you. The first is, do you agree that the U.S. personal savings rate

o



145

should be increased significantly, or that public policy should push
in that direction?

Second, if you do agree, I would like to ask you how you propose
we do that.

Third, please comment specifically on the advisability of limiting
deductions of consumer interest expenses, and of increasing down-
payment requirements.

Mr. Morgis. I might to respond to that, Senator.

First, we certainly do feel that savings rates are too low in this
country, when you compare rates in the first country that pops
into mind, Japan. There are some cultural difference there, but ba-
sically I think one of the things that probably causes our savings
rate to be too low is our tax system right now. The tax system vir-
tually creates no incentive for savings. Our system, in my mind, is
completely reversed: we actually extend to the person borrowing
money the benefit that I think ought to go to the person who is
putting money aside in savings, providing capital for this country
to grow on.

Senator Baucus. Do all the rest of you generally agree that our
savings rate should be significantly increased? Would anybody dis-
agree with that? ’

Mr. OLsoN. Senator, with respect to that question, are you talk-
ing about the percent of a person’s income that is devoted to sav-
ings as opposed to consumption?

Senator Baucus. Right.

Mr. OLsoN. We would generally support what was said, also. I
think in terms of our perspective, we have seen a change in the
mentality of our customers, where certainly in the late seventies
and the early eighties there was very much of an inflation mentali-
ty, and the assumption was that it was important to purchase
things as opposed to savings, because there was no way to beat the
rate of inflation.

Senator Baucus. I would like to ask each of you to list one, two,
or three ways—in order of priority—we could most specifically ac-
complish that goal. Not generally, but specifically, what changes in
the Tax Code would you advocate?

Mr. OLsoN. Reduce marginal rates of taxation.

Senator Baucus. Reduce marginal rates. Anything else.?

Mr. OLson. That wouid be the priority. :

Mr. Mornris. I would like to comment that there are a couple of
provisions in this Treasury proposal that need to be looked at:

One, we certainly support the increase in the IRA, the Spousal
IRA; but we also support the Treasury proposal that came out in
May that did not repeal the 401(k) section. We think section 401(k)
provides an important avenue, a piece of the puzzle, to increasing
that core of savings. -

The CHAIRMAN. Max, may I ask a question to make sure that
they understand what you are asking?

bOou are not talking about shifting savings; you are talking
about——

Senator Baucus. New savings. That is the key problem: how do
we address the shifting of existing saving. Some claim that IRA’s
have basically created a shift of savings, not new savings.
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Mr. CannoN. I would just like to comment briefly on that. I
think that the proposal that Mr. Morris talks about, increasing the
Spousal IRA, would not tend to do that. In our judgment it would
tend to be new money, fresh money, as opposed to just shifting, say,
the husband’s IRA account or money over into the wife’s account.

Senator Baucus. Let me ask the question more specifically.

Senator BRADLEY. What is the evidence of that?

Senator Baucus. Excuse me just. a minute, Bill.

The next question I want to ask is, how much should we increase
personal savings? The current estimates of the share of personal
income saved in America today is about 5 percent. It is closer to 20
percent in Japan. What should the personal savings rate be? How
much of a family’s or a person’s income should saved? What
should the goal be, do you think?

Mr. Mornis. I don’t know what the goal should be, but the latest
figure I think was 2.8 percent, the lowest it has been in decades. So
it is going the wrong way.

Senator Baucus. What should the goal be? Should it be 10 per-
cent? Fifteen percent? What do you think it should it be?

Mr. Morris. You could almost just pick a number. Anything is
be(t)t‘:ier than where we are now. Ten percent would look awfully
good.

Senator Baucus. One more quick question, if I might, Mr. Chair-
man.

What about limiting the deductibility of consumer interest ex-
penses? Isn’t complete deductibility a real problem in this country?

Mr. CaspErseN. I would take issue with that. I think, one, this
bill does for the first time limit that deductibility in a very major
way, and indeed we are seeing some of the reactions and I am cer-
tain you have heard some of them in this committee.

Second, there is a real question on what savings are and how one
should incentivize it. It is an incredibly complex and incredibly cul-
turall%'vorienbed question. We have sponsored several major forums
with Wharton on savings, and hopefully they will come back this
fall with some specific recommendations on this subject. But it is a
culturally oriented question. -

Mr. Morris. I think we would like to see the Tax Code oriented
toward an incentive for savings, and we feel one way to do that is
to take the incentive away from borrowing to consume.

Senator Baucus. Thank you.

The CHAIRMAN. Senator Bentsen.

Senator BENTSEN. Mr. Caspersen, I read with interest your state-
ment, and it is a very statesmanlike statement, but let me question
something about your own company. I was surprised to see you say
that the bill increased your taxes by $100 million. I would have
thought that a service business such as yours, without great capital
outlays for depreciable equipment—I know you must have a great
amount of depreciable equipment, but I'm referring to major plants
and that type of thing—would not have had an increase in taxes.
Explain it to me. Why do you?

Mr. CASPERSEN. Senator, my job as chairman is to maximize the
profitabilitg of the corporation. As such, I look at the Code that
this body has passed, and I see opportunities to minimize taxes,
and frankly we have taken those. We have gone out of our core
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business, we have done things such as lease airplanes, et cetera, le-
veraged leases, depreciation, we have utilized all of the opportuni-
ties that the Code has allowed us. :

Senator BENTSEN. I see.

Mr. CasperseN. And my argument today is that our expertise is
in consumer financial services. We would rather concentrate on
that. We think we could do more for the economy by pursuing that.
And we should take away the incentives that make us interested in
satellite leasing, and instead concentrate on the consumer.

hSenabor BENTSEN. I can understand, now, how you arrived at
that.

Let me speak to the banking association representative because 1
have some sympathy with the one point in -particular about loan
reserve losses.

I have been one on this committee who has worked to try to slow
down the decrease in the deduction that is allowable for that.
Where the Treasury was trying to use just the experience ratio I
said that just to extrapolate experience into the future is not a true
indicator of where the economy is going. And-unfortunately, I have
been proven right on that.

But my concern is, at a time when they are talking to banks
about raising capital, when they are talking about putting a risk
ratio in on FDIC, isn’t this bill counterproductive?

Mr. OLsoN. You are exactly right. And your recollection of the
history is also correct. Most banks, I think, now are on the experi-
ence-basis, because that is the only option available to them.

We are very concerned about the impact that a change in that
provision would bring. The banking industry, and particularly in
the ag areas, and I am sure in your case in the oil areas, where
banks are wondering whether or not we have seen the bottom of
the economic crisis in our various parts of the country, the banks
are reserving.

Senator BENTSEN. Well, I think that is agriculture, real estate,
and oil service businesses, all of those. You are going to see some
tremendous losses taken.

Mr. OLsoN. Exactly. And banks are reserving very aggressively
in anticipation of what the problems might be. Many of the banks
do not have ready access to capital. If we were to certainly tax the
reserves that have been built, and then in_addition change the
manner in which we can allow for loan losses for tax purposes, I
&hink that would have a very dramatic impact on the banking in-

ustry.

Senator BENTSEN. Well now, I don’t want you to get by scot-free
and think that I agree with you on everything; I want you to ex-
- plain to me why a sophisticated institution like a financial institu-
tion can’t go to accrual accounting. I notice you oppose that provi-
sion.

Mr. OrsoN. That for tax purposes we would not go back to accru-
al accounting? For tax purposes?

Senator BENTSEN. Yes.

Mr. Owson. I think that the principal reason for that is—I had
better turn that over to Mr. Gordon Martin. [Laughter.]

Senator DURENBERGER. 1 told you that kid was smart. [Laughter.)
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Simator BENTSEN. I may have found the soft underbelly. [Laugh-
ter.

Mr. MaARrTIN. Let me just say that the present code, as it is pres-
ently drawn, offers sufficient ability to the IRS to monitor and to
prohibit or to stop any abuses that would come about through the
cash-accounting method. So, while it may in some people’s minds
be theoretically a purer way to go, it is not something that can’t be
controlled through the present system of cash accounting. So I
think cash accounting is an appropriate device that has been used
for many years and is well controllable under the present system.

Senator BENTSEN. You all may have to work on that answer.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Long.

-Senator Lonag. No questions, Mr. Chairman.

The CHAIRMAN. Senator Bradley.

Senator BrapLEY. Thank you very much, Mr. Chairman,

Let me welcome Mr. Caspersen to the committee and thank him
very much for his testimony. I was interested in everyone’s testi-
mony, and I am not just interested in Mr. Caspersen because he is
from New Jersey, but I am interested in it because of what he had

to say.

A gundred million dollar tax increase for your company, and you
are for tax reform? And you say the reason is——

Mr. CasperseN. The reason is, very simply, in our evaluation we
are going to make more money over that 5-year period from the
increased prosperity of the middle-class consumer whom we serve.

Senator BRADLEY. That is a very powerful vote of confidence in
the long-term effect of major tax reform, and I think it is a signifi-
cant statement.

Senator Durenberger tried to get you to say what you thought
the individual rates should be, and in the course of his question he
talked about the individual income tax now raising about $335 to
$340 billion and the corporate tax about $58 billion, so that the
total raised from the income tax, corporate and individual, is about
$400 billion. This year the value of all the tax expenditures will be
$400 billion. So, we lose as much as we get b'jy the way we have
designed the Tax Code. What does that tell you?

Mr. CasperseN. Well, it tells me that the perception of the aver-
age American is absolutely accurate: that the code is not fair.

Senator BRADLEY. That the $400 billion that is raised is raised
" from those who haven't figured out a way how to use the other
$400 billion, right? ,

Mr. CasperseN. Usually because they just do not have access to
the proper tax advice.

Senator BrRADLEY. I heard you talking about how you thought
this would be good for everybody, and the unfairness that you per-
ceived in the code. It sounded to me like it boiled down to the con-
clusion that the problem with the present code is that equal in-
comes just don’t pay equal tax. Is that right?

Mr. CASPERSEN. xactlﬂ.

Senator BRADLEY. We have a number of proposals before us, and
in the administration bill one of those proposals is that you can
deduct the mortgage interest on your principal residence but not a
secondary residence.

)
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Now, since you are all innovative lenders, what might you do for
your customer with a second home to ensure that he does not lose

" any tax advantage from this particular proposal in the code? Can

you, off the top of your head, think of any way? [Laughter.]

b Because I have a couple of suggestions that I would like to run
Yy you.

Mr. Morris. Senator, I might respond that as innovative as you
say we are, we are not nearly as innovative as our customers; and I
think the obvious thing is that customers are coming in saying,
“Will you put a second on the equity I have in my home so I can
take that money to buy a second home?” or whatever. I don’t think
it is necessarily the innovativeness of the lender; the customer is
pretty smart.

Mr. OLsoN. Senator, I may also say that we, like a lot of institu-_
tions that have been heavi{ involved in real estate, have a fair
number of 8, 9, 9.5 percent foans, and our innovation would prob-
ably ask us to rewrite the principal home, on their residence, to do
that. But as has been indicated, the consumer has already figured
that out before we did.

Senator BENTSEN. Senator Bradley, I think your constituent has
about as many second mortgages as anybody in the country.

Senator BRADLEY. Well, that’s one of the reasons I asked the
question.

So, if we are really interested in equal incomes paying equal
taxes, and we want to try to even out the mortgage interest, maybe
we are not going to be able to do that if we simply say “primary
but not second or third homes,” right?

Mr. OrsoN. There is another concern that we have, too.

" Senator BRADLEY. Well, just yes or no.

Mr. OLsoN. Yes.

Senator BRADLEY. I see my time is running, that’s why I want to
get into more questions.

Let me just ask Mr. Morris a question. You said that savings
rates are down to 2.5 percent, and that troubles you. That is the
lowest I have heard in a long while. If that is so, after the expan-
sion of the IRA, after the tax-exempt status for credit unions, after
this savings vehicle and that savings vehicle, why, then, is the
present system not working? And why would you expect that in-
creasing the IRA would increase savings?

Mr. Mornris. I don’t think there is any one item—401(k) or IRA
or whatever—that is going to solve that total problem. As was
mentioned, we have some things in our culture—Social Security,
the retirement pension programs—that all stop or slow down a per-
son’s desire to save out of his disposable income. Any piece in the
puzzle that would encourage additional money to be set aside will
help that program. I don’t think there is any one thing that is
going to solve that total problem. :

Senator BrRApLEY. So, because there is a subsidy to borrowing,
you have to overcome that subsidy to borrowing by offering a subsi-
dy to savings, or remove the subsidy to borrowing, right?

Mr. Morris. Yes.

The CHAIRMAN. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman. -
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I have just a question of Mr. Caspersen. On page 4 of his state-
ment—and this may have been covered; I came late.

You say that Beneficial, like many other companies, structured
its financial affairs and made investments over the past several
years ‘“for the specific purpose of minimizing its corporate income
tax burden. It would probably no lonfer be prudent or economical-
ly viable to make such investments if the tax reform proposals are
adgfted in their present form.”

y question to you is, what possible changes would you make in
your portfolio? What would be the direction of those changes? I am
not saying specific securities, but I mean what direction are you
talking about? What might be the consequences of that change in

our investment portfolio, which presumably would be duplicated
y many other companies in your industry?

Mr. CaspreErseN. Well, let’s take a specific example. In the last
several years we have been active in the leverage leasing market,
and specifically have taken interest in several—several dozen to be
accurate—727’s. That allows us ITC, it allows us depreciation, it ba-
sically covers and shelters a certain amount of income. That is not
our area of expertise, but we look at that, and we look at the after-
tax return; in other words, all the return, which includes tax sav-
ings and interest on our position. And if we see that is greater than
say 15 percent, if we are using a 15-percent benchmark, say, 18 per:
cent, then we will allocate money there. Well, the real return is
much lower if you disregard taxes. We would get out of that busi-
ness completely and allocate the funds instead to our core business,
consumer financial services. -

Senator CHAFEE. I just wonder, eveelzthing has a ripple effect, ob-
viously, and so then Boeing’s worried about how their customers
are going to get financing to {)urchase Boeing aircrafts, 747 or
whatever. I suppose that gap will be filled somewhere.

Mr. CasperseN. It will be filled on the basis of the real return,
and not on the U.S. Government-assisted return. -

Senator CHAFEE. I see.

All right. That is the only question I had Mr. Chairman.

Thank you.

The CHAIRMAN. Mr. Morris and Mr. Cannon, should banks be
able to deduct foreign taxes paid, the way other businesses do? .
thNér. CANNON. Mr. Chairman, I don't feel qualified to respond to

at.

The CHAIRMAN. Mr. Morris.

Mr. Mogrris. Senator, I would say that the objective of this bill is
to promote fairness, as Mr. Caspersen has said, and I think any-
thing in the tax bill that would promote fairness, this committee
and the Ways and Means Committee should take a look at.

The CHAIRMAN. What does that mean in terms of an answer to
m&question? [Laughter]

r. Morris. It is an evasion. [Laughten;_]

I am really not that familiar with the foreign-source income from
the banks to make a comment. B}

The CHAIRMAN. This isn’t foreign-source income. These are taxes
they pay overseas, just like any other American comﬁany that hap-
pens to be overseas, and you get to deduct them so they don’t have
to pay double taxation, in terms of figuring your taxes. I was won-
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dering if banks—they are allowed to do it now-—should continue to
be allowed to do it.

Mr. Mornris. I assume so.

The CrairMAN. Now, we may want to change it for all compa-
nies. In fact, there is a provision in here to limit it on what the
banks know as a per-country limitation. But that is not just for
banks, that is for everybody.

The reason I ask this question: I think it is a cheap shot on occa-
sion when people talk about the low effective rate of taxation of
banks, and they do not take into account the foreign taxes paid in
an attempt to give a misimpression as to how much banks pay in
the way of taxes.

I am well aware that savings and loans, unless I am mxstaken, do
not operate overseas very much.

Mr. Morris. That is correct.

The CHAIRMAN. Banks do. And I just think it is a cheap shot if
on occasion people make references to their low tax rates and do
not take that into account.

Let me ask one last question, generically.

Dumn%1 the fifties and sixties, up until about 1973, the savings
rate in this country bounced around between 6.5 and roughly about
8.2 percent. It reached a high, as a matter of fact, of 8.2 or 8.3 in
1972 1973, 1974. But all during the fifties and sixties when we
were expandmg tremendously, real growth in this country, we did
it with about a 7-percent savings rate. Why were we so effective at
the expansion in those days with a relatively low savings rate? Be-
cause people point at Japan at 18 or 20 percent and Europe at 12
or 13 or 14 percent. Why were we successful then at real growth in
this economy with a relatively low savings rate?

I will start with Mr. Olson.

Mr. OLson. I don’t have the figures in front of me, Mr. Chair-
man, but it is the real rate of savings that is the key factor. When
the savings rate relative to the inflation rate was such that the
consumer actually could find the advantage in saving, that is when
savings accumulated. And I think when that rate was overtaken by
the rate of inflation was when we saw the rate of savings decline.

The CHAIRMAN. Oh, I understand when it went down. I want to
know why this country was able to expand so much in the fifties
and sixties with a relatively low rate of savings.

Mr. OLsoN. Again, the real rate that they were earning relative
to inflation was so much better.

The CHaIrMAN. I understand your answer. I am not sure that an-
swers the question, but I will leave it there.

Go ahead.

Mr. CasperseN. I think it is a ve complex question. In the fif-
ties and sixties you really had th erze nefit-of-an industrial plant,
and a country that had not moved forward partially because of the
Depression and partially because of World War II. And all of a
sudden, you had this huge pentup demand. There is that, and there
are a tremendous amount of other factors. I think it is an incred-
ibly valid question, because if you find the answer to that, then you
can apply that in learning where-we are now. But I think the
answer is going to be very complex.
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Mr. Morris. I would like to make a comment strictly from a lay-
man’s point of view and not because I have done any studies or am
an economist. It seems to me that one big difference between the
fifties and now is the Federal deficit. At that time the deficit was
relatively low compared to what we have right now, and that defi-
cit is taking up more and more of those dollars, those savings dol-
lars that are put aside, and running them back through the Gov-
ernment; whereas, in the fifties it seemed to me that there were
enough dollars left to provide the capital for this country to grow
on. .

The CHAIRu. N. Mr. Cannon.

Mr. CANNoON. I think that I would agree with that conclusion,
whether I am an economist or not. The budget is much, much
higher in terms of money being utilized by our government today,
and just to service the debt of that deficit takes a lot of money, po-
tentially, out of the savings market.

The CHAIRMAN. Mr, Perkowski.

Mr. PErkowskKI. I couldn’t add anything.

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. I don’t know if I can add anything with a
question, either. But I wonder if we weren't getting close to it when
we talked about debt service and its impact on whatever current
earnings we have, whether we have government or industry.

I would like to ask all of you a question that I asked Jim Baker
about 6 months ago, and that is whether or not you believe that if
you were on the Senate Finance Committee, having to make a deci-
sion about what the U.S. income tax ought to do to the income of
Americans, the question is what set of principles would you use to
guide you? Or, first, would you even want to set a principle? Or
should you just sit there and react to other people’s recommenda-
tions, sort of an incremental reaction:

This thing is so bad that, having identified the badness in it, that is, unfairness,
then we would just take out the unfair part of it. Or would you like some other set
of principles? .

I asked Jim this question, and he said, “Well, the principles are
very simple: a maximum rate of 35 percent and 33 percent,” which
is why I asked the earlier question. “The second principle is reve-
nue neutrality. The third principle is the poor should not be be
gﬁ” The fourth principle was families should be, somehow, pro-

ted.

Well, we burst into a disagreement over what families are. There
is some question of how to tax or not tax the poor. But it is clear
t}lnat 35 to 33 percent and revenue-neutrality are the guiding princi-
ples.

Now, there is another set of principles that I would offer to you
that I think relate more to a tax on income. For example, I use my
income to satisfy certain important personal needs of me and my
familiy;, whether I am poor, middle income, or rich: my home, my
health, my education. I have to divert a portion of my income to
those purpeses. And traditionally in America we have used the Tax
Code to facilitate that in some way. I ask you if that is an impor-
tant principle.
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Second, and related to it is: I purchase some income security
with that, in some fashion; against my disability or that of my
family, against my retirement or the widowhood of my wife, or
whatever the case may be.

The third thing I do is, I invest in other people so that they may
create job opportunities in a productive society—capital invest-
ment. That seems to me to be a relatively important principle in
an income Tax Code; forget all the other taxes. .

The fourth is consumption. If you want everybody to consume
like mad, you can set things up like we have in this country over
the last 30 years, that you are all experts on: that is, the interest
deduction. Anything you want to buy, you borrow, and somebody
else pays for it. You can consume like mad in this country, if that
is what you want to do. Or, you don’t want to do.

Now, I give you those four as a suggested alternative set of prin-
ciples, and just ask you if I am way off base in suggesting, that
lightening the burden, making sense out of the income tax, and
fairness, are a better set of principles to guide us than the rate
and revenue-neutrality. '

Mr. OLsoN. Senator, the ABA’s economic advisory group, made
up of economists from a number of the banks, established a broad-
based set of criteria to be used when considering tax law changes.
This criteria was adopted prior to the time that they were looking
at the specifics of this proposal or any other proposal, but it is four
relatively broadbased principles.

No. 1, reduce rates; No. 2, broaden the base; No. 3, remove taxes
from investment decisions, which I think in your case was what
you were referring to in some of your specifics; and No. 4, promote
fairness. So, within that broad context, which includes a lot of
whafi you are saying, those are the principles that we would recom-
mend.

Senator DURENBERGER. Mr. Caspersen.

Mr. CaspeRsSeN. I would particularly emphasize the reduction of
the rates. I think it is absolutely essential to maximize productivity
in this country, for many, many reasons, which need not be gone
into here. And in order to do that, we have got to take out tax deci-
sions from productivity decisions. :

Senator DURENBERGER. Mr. Morris.

Mr. Morris. I think two things: One, the deficit is so much on
our minds that I think we have to look, when we are looking at the
Tax Code, at what the Government is spending. Spending has to be
reduced; the Government has to be responsible. I think we have to
meet, as you sug%:ast, the basic needs of the family in the Tax Code.
And I think we have to encourage savings rather than encourage
consumption. _ .

Senator DURENBERGER. Mr. Cannon.

Mr. CANNON. Senator, I would agree with everything that has
been said so far, and would add to that. I think that tax decisions
in this committee or other bodies in the other house should not be
made in a vacuum. I think other members, representatives of busi-
ness and people, should have their input on the impact on various
institutions that are involved here, and make a determination
about whether or not you want those institutions to continue doing
the job that they have been doing. And if you do, if you say yes to
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that, then the tax policy I think should not guide that, should not
interfere with that.

Senator DURENBERGER. Joe.

Mr. PERKOWSKI. Senator, we are not economists; we just run a
credit union. However, in our testimony we did mention that one of
the things that helps us in serving our members is that we-do not
have to make decisions based on a Tax Code; we make decisions
strictly based on our members’ needs. And I think what you are
suggesting would possibly make that possible for others as well,
" and I would subscribe to it. :

Senator DURENBERGER. Thank you.

The CHAIRMAN. Senator Long.

Senator LoNnG. No questions, Mr. Chairman.

The CHAIRMAN. Senator Baucus.

Senator Baucus. In 1981 when we lowered marginal rates, out
personal savings rates did not increase. Why will further marginal
Salte r‘;aduction increase personal savings, you have advocated, Mr.

son

Mr. Orson. I think in 1981 we were just coming out of the high
interest rate environment, and we still had not——

Senator Baucus. Why won't people just spend the additional
money that they have in their pockets? It won't be very much
anngay, but why won’t they just spend it? Why will they save it?

r. OLsoN. In my judgment there is a shift in the mentality,
where people now believe that they can save and that it will be
economically beneficial to them. And I don’t think that was the
case in 1981.

Senator Baucus. What is the evidence of that when as personal
tax rates went down, personal savings rates also went down? -

Mr. CANNON. Senator, a part of the response would be to take a
look at what happened after the creation of the authority for uni-
versal IRA’s. Prior to that time, I am sure you recall, IRA accounts
were only available to those individuals that did not have a spon-
sored pension plan. But once they were made available to every-
body, including those people, we have had tremendous increases in
those accounts. That represents a great increase in savings.

So, I am talking incentives rather than, I suppose, tax credits
which can be spent.

Senator Baucus. Well, I am still not convinced that lower mar-
ginal rates are going to necessarily result in significantly increased
personal savings rates.

Mr. CasperseN. I think one of the things that you have to consid-
er here, too, if we are going to talk about savings in d?sth' is the
accuracy of the figures that are being presented to you. As I under-
stand the figures, they do not include in savings increasing values
in the home ownership area.

The home is the average American’s largest single savings vehi-
cle. I think we all agree with that. And, given that, any accurate
portrayal of savings rates has got to include values in homes.

Selalnatgr Baucus. Where does the value of the farmhouse figure
in there

Mr. CasperseN. That is an entirely different problem. But there
really is a problem on this, on the savings. We talked briefly about
second mortgages earlier. Second mortgages are not borrowings;
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they are the releasing of savings, liquifying houses. People, rather
than refinance the first, in effect use a second. They take the
second out and liquify their equity in their homes.

Mr. Morris. Senator, the U.S. League has done a study on that,
and I believe we can supply you with the results of that study. It
indicates, in normal situations, not in a recessionary period such as
we were in in 1981-82, that an increase in disposable income will
increase the savings. '

With your permission, we would send that to you.

Senator Baucus. I would like to see that study. Intuitively, I just
don’t believe it given historical rates. I think it is more of a cultur-
al phenomenon; a great many factors bear upon it. And tax incen-
tives or disincentives are just one of many factors—even if a signif-
icant factor. Some of it is work ethic; some is expectations of the
future, et cetera. But we have to work at it with lots of different
approaches, lots of different directions.

Mr. Mornris. There is one other phenomenon that we are going
through right now. For want of a better term it is called the life
cycle of savings. With just the demographics in this country right
now, we have a bigger majority of people in the spending age, say
the 25- to 45-group. When people are 45 and older is when they
tend to start saving, and right now the bulk of the people for the
rest of this decade are going to be in the 25- to 45-nonsaving age
category. That is another factor.

Senator Baucus. Thank you.

[The U.S. League’s study follows:]
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INTRODUCTION

That Americans save too little is scarcely in dispute. No concensus
exists, however, regarding the policy measures that should be taken to
cemedy this situation.

In part, this lack of concensus results from different concepts of
saving and different ways of measuring saving. These differences are
readily explained on technical grounds alone. A much more important
source of confusion results from the fact that most analysts,
commentators and policy makers identify personal saving with decisions
made by individuals. In fact, the vast majority of personal saving today
is done by employers through pension fund contributions; discretionary
personal saving--the saving that results from a conscious decision by
individuals and households to postpone consumption--has been trending
downward since the mid-1970s, in both relative and absolute terms.

This particular facet of personal saving behavior in America today
has profound public policy implications. Most of the analysis of our
"low"® personal saving rate has focused on the use of tax incentives to
increase personal saving. Yet pension fund contributions and earnings
are already tax-deferred, so that tax incentives for saving can affect
only the much smaller portion of total personal saving represented by
discretionary personal saving. Tax incentives for saving are therefore
likely to be perceived as ineffective when measured by the increase in
total personal saving, including pension contributions and earnings.

Indeed, some measures that incur no tax revenue losses might prove to
be as effective as measures that do.

The purposes of this paper are to examine the influences that have
contributed to "low" personal saving rates in this country and, in so
doing, to provide the basis for alternative policy measucres designed to
increase personal saving.
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CONCEPTS OF SAVING:

Ask an individual to define his savings and he is most likely to talk
about his balances at depository institutions and his holdings of stocks
and bonds. 1If pressed, he may include the equity in his home, the value
of other tangible assets--his wife's jewelry, his car or his boat--and
perhaps the cash value of his life insurance and pension plans. If asked
about his saving behavior, he is most likely to talk in terms of
additions to his deposit balances, his purchases of stocks and bonds and,
pechaps, the appreciation in value of his tangible assets. He is,
however, unlikely to refer to changes in his outstanding debt, except
perhaps with regard to the equity in his home. Individuals thus have a
telatively firm grasp of saving in terms of gross assets (both tangible
and financial) and a much weaker grasp of the concept in terms of net
worth or changes in net worth. 3. .

Ask an economist to define personal saving and he will speak in terms
of the difference between disposable income and consumption
expenditures. In this sense, personal saving is taken as an aggregate
concept that nets out the additions to debt used to finance consumption
expenditures. The economist thinks of saving in terms of the economic
resources left over after consumption decisions have been made; these
resources are then available for investment purposes. Thus, even though
one individual does not spend all that he earns and "saves" some portion
of his income, that portion cannot be considered as saving for the
economy if another individual borrows those funds and uses them to
consume more than he earns. Assuming that one individual's debt-financed
consumption in excess of his income was in exactly the same amount as
another's saving, the combined income statements of the two individuals
would show no saving whatsoever.

This use of the same word to refer to different concepts causes more
than a little confusion in the debate over the adequacy of the personal
saving rate in the United States when that debate is carried beyond the
small circle of professional economists to the broader arena of the
public at large. While it is easy enough to use any of these concepts to
support a policy of, say, tax incentives for saving (or disincentives to
consumption or borrowing), it is another matter to know how to structure
such incentives to achieve more specific objectives than simply
broadening and deepsning the pool of saving. The understanding necessary
to shape a policy to such ends requires a deeper understanding of the
linkages between the different variables and of the behavior of personal
saving.
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PERSONAL SAVING IN CONTEXT:

Personal saving, by the economist's definition, is but one of five
types of saving that make up the total pool of economicC resources
available for investment. ,Thewother four types of saving are: the
retained earnings of business (net business saving), the budget surplus
of state and local governments, the budget surplus of the federal
government and the net saving of foreigners invested in the United
States. Table 1 shows the relative composition of these various types of
saving.

Table 1

Components of Total Saving
(Billions of Dollars)

8tate &
Net Local Pederal

Personal Business Poreign Govt Govt Total
Year Saving Saving Saving Saving Saving Saving
1960 $ 19.7 $ 12.1 $ 2.8 $ 0.1 $ 3.0 $ 37.7
1961 23.0 12.4 - 3.8 - 0.4 - 3.9 27.3
1962 23.3 18.2 - 3.4 0.5 - 4.2 34.4
1963 21.9 20.4 - 4.4 0.5 0.3 38.7
1964 29.6 23.9 - 6.8 1.0 - 3.3 44.4
1965 33.7 30.0 - 5.4 0.0 0.5 58.8
1966 36.0 32.0 - 3.1 0.5 - 1.8 63.6
1967 4.3 29.7 - 2.6 - 1.l - 13.2 57.1
1968 42.0 28.0 - 0.6 0.1 - < 6.1 63.4
1969 40.6 23.1 - 0.4 1.5 8.4 73.2
1970 55.8 14.8 - 3.2 1.9 - 12.4 56.9
1971 60.7 22.8 0.8 2.6 - 22.0 64.9
1972 52.6 30.6 S.1 13.5 - 16.8 85.0
1973 79.0 32.3 - 6.5 13.4 - 5.6 112.6
1974 85.2 13.4 - 2.9 6.8 - 11.5 91.0
1975 94.3 29.1 - 18.3 5.5 - 69.3 41.3
1976 82.5 36.9 - S.1 16.6 - 53.1 77.8
1977 78.0 $3.7 13.7 28.1 - 45.9 - 127.6
1379 89.4 62.2 14.3 30.3 - 29.5 166.7
1979 96.7 54.5 1.8 30.4 - 16.1 167.3
1980 110.2 32.1 - 6.3 30.6 -.61.3 105.3
1981 137.4 42.3 - 5.8 37.6 - 64.3 147.2
1982 136.0 29.2 6.6 32.9 -148.2 . 56.5
1983 118.1 76.5 33.9_ 4.1 =-178.2 94.4 -
1984 156.1 - 115.7 93.4 53.0 -175.9 242.3

Sources U.S. Department of Commerce, National Income and Product -
Accounts.
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Several points are worth noting about the data shown in this table.
Pirat, it is clear that net foreign saving can be negative when Americans
lend and invest more abroad than foreigners lend and invest in the U.S.
Government saving can also be negative when budgets are in deficit.
Conceptually, business saving and personal navinq could also be negative
under extreme circumstances.

Second, personal saving has traditionally been the largest single
contributor to the savings pool, so that the emphasis that has been
placed on personal saving is warranted.

Third, the negative saving, or dissaving, of the federal government .,
has recently exceeded personal saving, leaving the private sector of the
economy dependent, in effect, on other sources of domestic saving and on
foreign saving.

Pourth, all of the data shown in the table are for net saving and arce
based on national income account definitions; thus, capital consumption ~
allowances are not included in business saving (adding capital
consunption allowances to retained earnings yields gross business saving).

rifth, the federal budget deficits do not include all of the receipts
and expenditures included in the Unified Budget and thereforse appear to
be smaller in the national income accounts than in tcdo:al budget
presentations.

8ixth, net foreign saving has been negative in years past because, on
balance, Americans invasted more abroad than foreigners invested in this
country. This situation has reversed in r t years b the U.S.
has been running a huge foreign trade deficit, generating large dollar
earnings for foreign producers; with U.S. interest rates at high levels
relative to other countries and with the U.S. economy expanding more
rapidly than other countries, it has been advantageous for foreigners to
.reinvest those dollar earnings in the U.S. rather than in their own or

other countries.

The concern with personal saving in the 19708 was directly related to
the larger concern over inflation. In an inflationary context, saving
provides the funds necessary for investment in plant and equipment (as
well as housing). Investment in plant and equipment encourages the
growth of productivity and productivity growth allows wages and profits
to grow without increases in prices. These relationships continue to
hold, of course, but inflation has declined in the 1980s as a result of -
monetary restraint and generous tax incentives for investment.
Consequently, the concern with personal saving has shifted.
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Today, the concern arises from the precarious position in which the
enormous federal deficits have placed the economy. Thus, while the tax
incentives for investment put in place by the Economic Recovery Tax Act
of 1981 may have encouraged a spate of productivity-enhancing investment,
the failure to restrain federal spending has simply replaced the
inflationary problem with a deficit problem. The inadequacy of domestic
saving to finance the federal deficits and leave a balance available for
private investment places the economy at the mercy of net foreign saving.

It is, of course, possible that the portion of the world capitale
market that is denominated in dollars has grown to such an extent that
the U.S. may be able to count on a large foreign financial inflow for
many years to come. Taken by itself, a reliance on foreign saving need
not be viewed with alarm. If American consumers provide a market for
foreign production, why shouldn't foreigners supply the saving needed to
cover U.S. budget deficits and American investment?

There are at least two reasons for viewing this circumstance with
concern, if not alarm. Pirst, it is by no means certain that net foreign
saving will continue. Were the United States in a position to compensate
for a sharp decline in those inflows by either increasing its private
saving or by reducing its public dissaving to compensate quickly for a
decline in foreign saving, adverse consequences might be ainimized. The
federal budget dsficits, however, are both very large and structural in
nature. Federal spending simply cannot be reduced quickly because¢ so
much of it is dedicated to transfer payments rather than to purchases of
goods and services. And even if the deficit were driven by goods and
services expenditures, its size alone would cause economic dislocations
i{f those expenditures were sharply reduced.

Second, the large foreign trade deficit that provides a basis for the
foreign financial inflow is itself causing economic dislocations in the
U.S. economy by wreaking havoc on our agricultural and manufacturing
sectors. A continuation of these trends can therefore be expected to
alter the fundamental structure of the U.S. economy in ways that are
probably undesirable in the long-run.

The most straightforward solution to these problems is quite
obviously to reduce the federal budget deficit to such an extent that the
economy generates sufficient domestic saving to finance whatever budget
deficit remains and still have resources left over to meet the needs of
the private sector. E

There are a variety of ways of reducing the federal deficit. The
optimal means of doing so, however, is one that does not discourage
saving and investment and does not inadvertently diminish the effect of
the deficit reduction measures. For example, if federal expenditures are
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all so essential, then the cbvious answer is to raise taxes by an amount
sufficient to finance them, But we already have a thriving “"underground®
economy. Raising tax rates might not, thecefore, produce the expected
revenue. Similarly, tax increase measures that discouraged investment
could slow the rate of growth of the economy and reduce revenues while
increasing outlays, partly foiling deficit reduction efforts.

In the face of the need for deficit reduction and the possibility of
a solution to this problem being effected in part through the tax
structure, it becomes essential to know the policy actions that would
influence personal saving favorably and adversely.

From the more narrow point of view of houding and savings
institutions, it i{s also important to know the policy actions that would
influence savings institution deposit inflows. Many of the influences on
savings institution deposit inflows are competitive in nature, but many
others flow through personal savings clearly, the larger the pool of .
saving, the greater is the opportunity for savings institutions to
compete for those funds in order to channel them into hoae noztgngcs and
other earning assets.
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THE DETERMINANTS OF PERSONAL SAVING:™

At the most fundamental level, an individual's income provides the
basis for both his consumption and his saving. Rising income generally
means both more saving and more consumption, but a variety of factors
then influence the relative proportions of each. For example, in the
short run, "high® interest rates may influence individuals to save more
and consume less; adverse economic conditions in which relatively more
people expect to become unemployed may influence individuals to save more
and consume less. In the long run, population demographics, marginal tax
rates, the general availability of credit, the provision of retirement
funds and health and life insurance all have an influence over the trends
of consumption and saving.

Before attempting to quantify the extent of the influence of these
factors on personal saving, it is neceasary to be precise about the
accounting definitions of "income® and "saving” as they are uysed in the
discussion of saving rates. -

Pirst, the commonly-used measure of the personal saving rate is the
percentage of disposable personal income not consumed. That is, one
derives personal saving by subtracting personal consumption from
disposable personal income. What, then, constitutes “disposable personal
income® and "consumption®?

Personal income in the national income accounts consists of wages and
salacies, the business income of proprietors after adjustments for the
valuation of inventcries and capital consumption, rental income of
persons adjusted for capital consumption, dividends and interest received
by persons and a host of transfer payments (Social Security, worker's
compensation, Veteran's benefits, Aid to Pamilies with Dependent Children
and so forth). In addition, personal income includes employer
contributions to pension funds and payments for employee life and health
insurance. These payments are called "wage and salary supplements®.

In the accounts, employer payments for employee life and health
insurance are classified as consumption, while employer contributions to
pension funds are considered as personal saving. In addition, the
earnings on pension fund balances are treated as personal income and as
personal saving. These components of personal saving do not pass through
the individual's hands and shoulid not, therefore, be considered a part of
the individual's conscious and deliberate (discretionary) saving that
flows into deposits, stocks, bonds and other investments.

To arrive at "disposable” personal income, taxes paid to governments
and certain non-tax payments, such as license fees and fines, are
subtracted from personal income.
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Chart 1 illustcates the relationship between personal saving,
including the increase in pension fund reserves, and discretionary
personal saving. The shaded area of the chart represents the increase in
pension fund reserves. It is quite clear that the growth of personal-
saving since about 1970 can be attributed almost exclusively to the
growth of pension fund contributions and the earnings on those funds

Chact 1

Personal Saving and the
Influence of Pension Funds

8illions 9i114ons
$20C! }$200

150, 150

Personal
Saving

[

SC

Niscretionary
Personal Saving

tather than to the growth of discretionary personal saving. Indeed,
discretionary personal saving displayed a generally declining trend until

1984 and even became negative in 1983.

It is important to note that savings institutions compete at the
retail level for the deposits that flow from discretionary personal
saving; pension fund reserves are not accessed directly across the

counter.
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Basic Motives for Saving:

As a framework for the discussion of the influences on personal
saviig, consider that individuals have two basic motivations for not
spending every dollar of income they receive.

Pirst, the future is uncertain. Will the crops be as good next year
as they are this year and will they bring as high a price? WwWill the
company stay in busine3s? Will the individual be able to keep his job?
Will sickness atrike the family? The kind of saving that flows from
these concerns with the uncertainty of the future is generally known as
*rainy day® saving and it has been a feature of economic behavior since
the earliest days of civilization.

Second, scme purchases are sufficiently large that they cannot be
financed from current income.. The individual has to "save up®” to buy
these items. BEven if the purchase is partially financed with debt, a
sizeable downpayment may be required. A home purchase is a prime example
today.

In modern economies, a third basic motivation can be distinguished.
If the society permits it, the individual can lend some of his income to
another and receive payment for this service. By so doing, the lending
individual has the prospect of being able to consume more in the future
by postponing consumption (by saving) in the present. Alternatively, the
individual may invest directly in some business or another in order to
earn profit (as opposed to interest) and thereby make it possible to
consune more in the future. Before the development of wmodern financial
intermediaries, much of this kind of saving was, in fact, invested
directly, either by expanding one's own business or by becoming a partner
in someone else's, with the reward for saving being a share of the profit.

Pinally, the individual may invest in a home which he, himself, -
occupies, thereby earning (imputed) rental income. This income is not
recognized in the national income accounts, but it is nevertheless a fornm
of saving for direct investment just as investing in any other busineas
is.

In the context of these basic, structural motivations for saving,
consider the forces currently influencing persornal saving behavior.

Population Demographics:

Individuals pass through a "life cycle” of saving. Prom birth to the
late teens or early twenties, the individual is dependent on his family
for support-—~he neither earns meaningful income nor does he save. Once
the individual leaves the family and strikes out on his own, he earns



LY

167

-]~

income, but typically not enough to provide for any significant macgin of
saving. Moreover, when he marries and begins to form a family of his
own, the claims against his income tend to grow more rapidly than his
income. Household equipment must be purchased--furniture, appliances and
so forth. Children must be fed, clothed and educated. During this phase
of the life cycle, the individual also typically buys a home. In our
economy, many of these expenditures are debt-financed. Thus, even though
the individual may be putting aside a few dollars that he considers to be
saving, the debt that he is incurring probably makes him a net dis-saver;
on balance, he is drawing saving from the capital pool rather than adding
to it. Thus, until the children have ceased to be "dependent”, the
individual may be said to be in the "prime borrowing" phase of the life
cycle-~a period that generally spans the ages from about 25 to 45.

The individual's income may be presumed to grow through this period
as his career progresses. Thus, by the time the children have left the
nest, the individual's income may be approaching a career peak at the
same time that the demands upon that income are declining. This is the
point at which the individual enters the "prime saving® phase of the life
cycle. Not only are the demands upon income declining, but the
individual begins to think about retirement and about providing a pool of
personal funds to supplement whatever pension income he may expect to
teceive. Thus, both the ability and the willingness to save grow
significantly between the ages of about 45 and 65.

The final phase of the life cycle extends from about age 65, or the
time of retirement, to death. During this phase of the life cycle, the
individual may remain a prime saver if his cretirement income is
sufficient to support his life style and leave a margin for saving.
Saving for these individuals may be motivated by the uncertainty of
medical bills or home repairs or simply by a desire to leave an estate
for their children or grandchildren. Por others in this age group,
retirement income may not be sufficient to cover more than basic needs
and for still others, retirement income may not even be sufficient for
basic needs, so that they are required to draw down the balances they
accumulated during their prime saving years. On balance, therefore, this
age group may bs neutral with respect to aggregate saving.

The relative proportions of these different age groups within the
population thus have a structural influence on aggregate personal
saving. A relatively large number of individuals in the prime saving
phase of the life cycle should produce a higher saving rate than if thcy
constitute only a small proportion of the population.

To illustrate this point, Chart 2 shows how the proportion of the
U.S. population in the prime saving phase of the life cycle has varied
over time. )



2
b

168
-11l-
Chart 2
The Decline of the Prime Saver

Age Group
(Percent of Population Between Age 45 and 64)

21.0% 21.0%
2.5 -420.5
20.0 2.0 -
19.5 ~419.5
19.0 |- qw.o
] [} 4 = 0
1950 52 5S4 56 58 60 62 64 o6 68 70 12 14 16 18 80 8

Source:

Note particularly that the prime savers have been declining sharply

U.S. Department of Commerce

as a percent of the population, a factor that, for the reasons described
above, can be expected to continue to depress the personal saving rate.

Income Security Programs:

Income security programs have always existed. In earlier times, the
aged, the poor, the disabled and the misfortunate were cared for by the
tribe, by the community or by the family. What is different today is the
form, much more than the substance, of income security programs. That
form nevertheless has an influence on personal saving behavior.
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Beginning in the 1930s, under the inspiration of the Great
Depression, governmental programs began to supplant informal private
measures for maintaining income security. Social Security, unemployment
insurance, worker's compensation and programs for general welfare were
inaugurated during that period. It may even be said that deposit
insurance and housing policy, particularly that part of housing policy
directed toward homeownership, grew out of a desire to provide, through
government, the kind of income security that families and communities
were unable to supply during the Depression.

Later governmental programs include Medicare and Medicaid, Aid to
Panilies with Dependent Children and Food Stamps, among others. 1In a
very important sense, these programs have shifted responsibility from
individuals and local communities to a larger community of the whole
nation. As a consequence, individuals no longer feel quite as compelled
to save voluntarily to insure against the calamaties of unemployment and. .
illness or to provide for their own retirement. . ’

Private initiatives, facilitated by law and regulation, have followed
federal examples. The availability of employer-sponsored pension funds
and health and life insurance has increased substantially during the post
world war II period. And as a portion of the individual responsibility
to save to meet economic uncertainty shifted to government, another large
portion of that responsibility has been shifted to the employer.

Although private pension fund contributions are included in personal

income and pecrsonal saving and employer payments for health and life

! insurance are treated as personal income, the motivation for voluntary
saving is weakened by the availability of these programs. Table 2 shows
how pension fund coverage has expanded over time to cover American
workers.




170

-13-

Table 2

Percent of Nonagricultural Wage and Salary Workers
Covered by Pension Plans

Private Sector Public & Private
Workers Covered Sector Workers
by Private ©  Covered by
Year Pension Plans Pension Plans
1950 25.0% ’ 36.4%
1955 32.0 43.7
1960 40.8 52.1
1965 43.0 54.9
1970 44.8 56.4
1975 48.7 61.4
1980 64.7 75.2 -
1983 63.4 75.2

Source: Social Security Administration, Bureau of the Census and
Anerican Council of Life Insurance.

These data reveal the sharp increase in pension fund coverage since
the end of World War II. Moreover, these data do not include Social
Security coverage. In 1950, about 35% of the population over the age of
17 was fully cxwvered by Social Security; in 1984, 82% of the over-17
population was fully covered. .

Chart 3 shows the effect of private and state and local government
pension fund contributions and earnings on total parsonal saving and
overlays the demographics shown in Chart 2 to illustrate the close
correlation between the proportion of the population in the prime saving
phase of the life cycle and the discretionary personal saving rate,



11
-14~
Chart 3

Prime Savers, Pension Funds
and Petsonal Saving Rates
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Note in particular that he personal saving rate, excluding employer
contributions to pension funds and the earnings on those funds, actually

became negative in 1983.

Availability of Credit:

Although credit has long been available to American consumers through
charge accounts at the local grocery store or the local department store,
these credit facilities can hardly be considered in the same sentence
with the prevalence of credit cards and other forms of consumer credit
today. Table 3 shows the growth of per capita consumer credit, adjusted
for inflation, since 1950. -
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Table 3

Real Consumer Credit Per Capita ’ -
(Billions of 1972 Dollars)

Non= Installment Credit
Install=
ment Auto~ Mobile
Year Total Credit mobile Revolving Homes Other Total
1950  $444.9 $175.2 $107.3 ) $162.4 $ 269.7
1955 664.1 217.4 202.1 - 244.6 311.8
1960 793.7 243.2 224.8 325.6 $50.4
1965 1,081.3 307.3 312.3 461.7 774.0
1968 1,146.3 319.4 315.2 18.6 493.1 826.9
1969 1,161.4 309.2 316.8 30.6 504.9 852.3
1970 1,124.8 296.0 289.9 39.1 19.4 480.4 828.8
1971 1,155.4 290.5 301.0 61.3 53.3 449.3 864.9
1972 1,216.2 305.5 331.9 65.2 65.7 448.0 910.7
1973 1,284.4 306.8 343.6 72.4 86.3 475.3 977.6
1974 1,219.2. 280.3 314.0 76.6 84.4 463.9 938.9
1975 1,140.8 261.5 297.3 75.1 74.7 432.2 879.2
1976 1,185.3 262.3 328.1 79.9 70.3 444.7 922.9
1977 1,277.8 260.2 372.2 163.5 66.9 415.0 1,107.6
1978 1,366.7 260,.6 418.3 184.8 62.4 440.7 1,106.1
1979 1,401.1 261.1 432.5 197.4 57.8 447.5 1,139.9
1980 1,280.5 245.8 390.3 183.4 57.8 403.2 1,034.8
1981 1,230.9 238.5 376.6 181.2 53.7 380.8 992.3
1982 1,213.4 236.6 363.3 183.2 61.9 368.3 976.7
1983 1,290.8 254.7 378.2 201.4 62.5 394.0 1,036.2
1984 1,457.0 28S.1 425.0 236.2 65.2 445.6 1,171.9

Source: Pederal Reserve Board.
Notes: (Changes in classifications in 1977.)
Credit availability clearly reduces the need to "save up" to finance’

consumer’ expenditures and thus weakens the motivation for saving. Add to
this federal programs, only recently scaled back, to provide loans to

A
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finance college educations and the ‘availability of low=- and no~
downpayment home mortgages and one must conclude that, while the
availability of credit has contributed substantially to the material
standard of living of Americans, it has also contributed to "low"
personal saving rates,

Inflation:

Although individuals have a tendency to ignore the rate of inflation
in their short-term saving decisions, the real, or inflation-adjusted,
rate of return:-is § powerful factor in the long run. To illustrate, a
108 nominal retufn may be quite appealing when the inflation rate is zero
and quite unappealing when inflation is running at 108%. In developing
countries, where inflation tends to be endemic, individuals save either .
in hard currency or in tangibles, which may be classified as consumption
expenditures. - The. same proved true in the United States during the late
1970s, when individuals began to realize that their "real® rates of
return vere, in many cases, negative. They began shifting their
portfolios to such tangibles as real estate and to so-called
®collectibles*--tangible goods whose value could be expected to increase
with a continuation of inflation--and to gold and silver.

Inflation also has the effect of reducing the personal income
available for saving. Under all but very moderate rates of inflation,
the prices of goods and services purchased by consumers tend to rise
faster than wages and salaries. :

If inflation persists over any extended period of time, saving
behavior can be altered permanently. Individuals become ingrained with
the belief that financial assets cannot be relied upon to yield a
positive real rate of return. Tangible assets, debt-financed if
possible, then become the preferred medium for individual saving.

Table:4 shows how inflation in the late 19708 and, to a lesser degree
in the late 1950s, reduced real rates of interest on short-term and long-
term U.S. government securities. Indeed, the real rate of interest on
three-month Treasury bills was negative from 1974 through 1980; even the
real rates of return on 10-year Treasury bonds were negative in 1974-75
and 1979-80.

All of these yields are, of course, pre-tax yields. When one
considers the taxability of the interest earnings on these securities,
real after~tax yields were much smaller than those indicated in the table.
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coee —Tabled

13
Real Rates of Return on U.S.
Treasury Securities

(Peccent)
Three-month 10-Year

Year Treasury Bill Treasury Bond
1955 2.126% . 3.193%
rd 1956 1.162 1.684
’ 1957 -0.296 0.087
1958 -0.861 0.620
1959 2.605 3.530
1960 . 1.328 2.520

1961 1.378 2.880 ,
1962 1.678 . 2,850
1963 1.957 2.800
1964 2.249 2.890
1965 2.254 2.580
1966 1.981 2.020
1967 1.421 2.170
1968 1.139 1.450
1969 1.277 1.270
1970 0.558 1.450
- 1971 0.048 1.860
1972 0.771 2.910
1973 0.841 0.640
1974 - 3.114 - 3.440
L1975 - 3,262 - 1.110
1976 - 0.811 1.810
1977 - 1.235% 0.920
1978 - 0.479 0.710
1979 - 1.259 - 1.860
1980 - 2.994 - 2.040
1981 3.629 3,510
1982 4.586 . 6.900
1983 5.430 7.900
1984 5.280 8.140

Source: Federa) Reserve Board.
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Tax Treatment:

The U.S. tax system has, for many years, been biased in favor of
consumption and against saving. The current tax code permits the
deduction of interéest paid on loans of all cypes, but taxes most interest
and dividend income at ordinary income tax rates. In effect, this tax
treatment reduces the cost of borrowing while it also reduces the return
to saving. The Economic Recovery Tax Act of 1981, by reducing marginal
tax rates, contributed slightly to redressing this iabalance, but
signifcant resatructuring of the net tax incentives to save must await the
enactment of major tax reform measures Of the sort now being considered
in the Congress. The general thrust of the current tax reform proposals
is to eliminate or substantially reduce the deductibility of consumer
interest and to lower marginal tax rates still further, thereby raising
the after-tax cost of consumer borrowing and increasing the after~tax
retucn to saving.

These atructural factors influence the gsneral trend of personal
saving in the long run. Over the business cycle, saveral additional
factors operatc 3

Perhaps the most visible of-the-remaining basic influences on
personal saving is that of the return to saving, as reflected in interest
and dividend returns and in the cost of borrowing not incurted. But this
is not the only factor that influences personal saving in the short run
or over the cycle.

Uncertaintys

Although workers who lose their jobs receive unemployment benefits,
the payment amounts and the time for which benefits can be received are
distinctly limited. Consequently, workers who anticipate the possibility
of being laid off are quite likely to begin to reduce their indebtedness
and build up their savings balances. This effect becomes generalized
when the economy moves into recession.

Interest Rate Movements and Wealth Effecta:

Generally speaking, an increase in interest rates avail::cle on
financial assets should encourage individuals to postpone current
consuaption and to save more, simply because the reward for saving has
increased. Purthermore, that same rise in interest rates serves to
discourage _borrowing, so that individuals may be forced to postpone their
debt-financed consumption and to save moce by default.
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An additional effect of rising interest rates is to reduce the vralue
of fixed rate assets (i.e., bonds) already held in portfolio and
therefore to reduce wealth. At the same time, if stock prices move in
the same direction as bond prices, the value of stocks held in portfolio
will also decline. .

]

These wealth effects influence saving behavior to the extent that
individuals have certain “"target® levels of savings that they seek to
achieve and maintain. Por example, an increase in interest rates that
serves to reduce existing wealth will be unambigously favorable to -
increased saving; individuals will not only respond to the incentive to
save out of current income because of the greater reward and will respond
to the disincentive to consume because of the higher cost of borrowing,
they will also respond to a felt need to restore their wealth to its
target level by adding to their balances.

Conversely, falling interest rates tend to increase the value of
existing portfolios, perhaps to levels exceeding the “target" levels,
reducing the incentive to save from current income and the disincentive
to debt-finance current consumption. Falling interest rates should
therefore produce lower levels of personal saving.

‘These short-run influences on saving behavior can be combined with
the longer~term influences discussed above to provide a quantitative
perspective on personal saving Lehavior. Using econometric techniques,
we can determine the relative importance of most (not all) of these
influences on personal saving.
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THE PERSONAL SAVING EQUATION:

In this section of the paper, we present the results of fitting an
econometric equation to personal saving. The process by which this is
accomplished is technical and need not detain us. It is sufficient to
say that the process relates variables representing the influences on
personal saving behavior discussed above in such a way that we are able
to determine the relative importance of each of these "explanatory"
variables. .

Because we are ultimately interested in linking personal saving to
deposit growth at savings institutions, we define personal saving here as
“discretionary” saving. That is, we subtract from personal saving and
from after-tax personal income the pension fund contributions of

. employars and the earnings on pension fund reserves. This adjustment
yields a measure of the personal saving from which retail deposits must
be drawn. Savings. institutions do obtain some deposits from pension
funds, but primarily in the form of large denomination certificates of
deposit. This element of total savings institution deposits is accounted
for in the equation that relates discretionary personal saving to savings
institution deposits.

Table 5 presents the coefficients of each of the “"explanatory"
variables and their relative importance in accounting for variations in
discretionary personal saving. Each of these coefficients has been
detecmined to be statistically significant at the 99% confidence level,
which simply means that there is only one chance in a hundred that the
coefficient is, in fact, zero and that the explanatory variable in
question is unrelated to discretionary personal saving. Several other
properties of the equation will be explained below.

A visual impression of how well the equation "explains® discretionacy
personal saving can be obtained from Chart 4, which plots the actual
levels of discretionary personal saving against those derived from the
equation.
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Table 5

Parameters of the Discretionacy
Personal Saving Equation .

(1960-1984)

Explanatory
Variable Coefficient

Discretionary
Personal Incone 0.0884
($ Billions) :

Change in

Pension Fund

Reserves - 1.5547
($ Billions)

After-tax

Yield on One-

Year Treasury }
Bills 6.8345
(Percent)

Population Aged

45 to 64 (Prime

Savers) 0.0018
(Millions of People)

Population Aged

25 to 44 (Prime

Borrowers) . - 0.0027
(Millions of People)

Unemployment
Rate 6.3842

(Psrcent)
Gooéncss of Pit Statistics:
R = .8698 '

SEE = $5.767 billion
oW = "7771.782

Standard Error
of the

Coefficient

0.0095

0.1592

1.4428

0.0006

0.0006

1.4129

Mean
Elasticity

3.08

~2.29

-1.19

2.48

-4.83

1.28
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Chart 4

Actual and Estimated
Discretionary Personal Saving
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The coefficients of the equation shown in Table $ are to be
. interpreted as follows: PFor every one billion dollar increase in
discretionary personal income--with all cther vacriables remaining
constant--discretionary personal saving can be expected to increase by
$88.4 nillion. Yor every one billion dollar increase in pension fund
ceserves——with all other variables remaining constant-—discretionary
personal saving can be expected to decrease by $1.558 billion. Por every
one percentage point increase in the after~tax rate of return on one-yeat
T-bills-~with all other variables remaining constant--discretionary
personal saving can be expected, to increase by $6.834 billion. (Here it

must be recalled that this one interest rate is representing the combined '

influence of the after-tax rate of return, the after-tax cost of
borrowing and the several wealth effects associated with changes in
intecest rates; we are unable to isolate the separate effects of these
closely~linked influences.)

- "

A
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To continue, for every increase of one million persons in the prime
saving age group (age 45 to 64)-~with all other variables remaining
constant--discretionary pecrsonal saving can be expected to increase by
$1.8 milljon. Similarly, for every increase of one million persons in
the prime borrowing age groug' (aje 25-44)--again assuming that all other
variables remain constant--discretionary personal saving can be expected
to decline by $2.7 million. And finally, for every one percentage point
increase in the unemployment rate--still with all other variables assuned
to remain constant--discretionary personal saving can be expected to rise
by $6.384 billion.

Prom these statistics alone, one would reach the conclusion that the
after-tax rate of return and the unemployment rate have the greatest
effects on discretionary perscnal saving. The mean elasticities, which
adjust the coefficients for the differences in the form in which they are -
expressed (billions, millions, percent), tell a somewhat different story.

The mean elasticities, which can be interpreted as measures of
relative importance, indicate the degree of sensitivity of discretionary
personal saving to each variable. To illustrate, a one percent increase
in discretionary personal income can be expected, on average, to increase
discretionary personal saving by 3.05%, still assuming that all other
variables remain unchanged; a one percent increase in the number of
people in the prime borrowing phase of the life cycle can be expected, on
average, to reduce discretionary personal saving by 4.83% and 80 on.

On this basis, it can be determined that discretionary personal
saving is most sensitive to the demographics of the life cycle and to
personal income and that it is more sengsitive to penaion fund
contributions and even to the economic uncertainty represented by the
unempioyment rate than it is to the after-tax rate of return.

These findings strongly suggest that policy initiatives directed
toward increasing the after-tax rate of return must, in practice,
overcome other, much more powerful influences on discretionary personal
saving before they can be expected to have a positive effect on saving.

Even though the measure of relative importance of the after-tax rate
of return indicates that a one percent increase in the rate of return
would increase discretionary personal saving by 1.198 if all other
variables were held constant, the other variables cannot, in fact, be
held constant. The demographics, for example, are not only the most
powerful influence on discretionary psrsonal saving, they are also the
most inexorable and the the most unfavorable to discretionary personal
saving. According to Census Bureau projections, the current
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demographic trends will not begin to be reversed until 1987 and
demographics as favorable to discretionary personal saving as those that
existed in the early 19708 will not return until after the turn of the
century.

These findings may explain, to a significant extent, why efforts in
the late 1970s and early 1980s tc provide tax incentives for saving (the
$200/$400 exclusion and the All Savers Certificate, for example) were
judged to be unsuccessful and why the Individual Retirement Account
provisions appear to cost the savings pool much more in foregone tax
revenue than they yield in additional personal saving.

These findings also suggest that policy initiatives, such as marginal
tax rate reductions, that increase discretionary disposable personal
income have a better chance of overcoming the adverse influence of the
demographics and producing an increase in discretionary personal saving.

What can one say about the negative influence of the growth of =
pension funds on discretionary personal saving? The size of the
coefficient of the penaion fund variable in the discretionary personal
saving equation indicates that for every dollar that pension fund
reserves grow, discretionary personal saving falls by a dollar and a
half. Notwithstanding that the pension fund variable may also serve as a
proxy for a variety of other income security programs provided by
government and private employers, so disproportionats a reduction in
discretionary saving as a result of an increase in pension fund reserves
suggests that individuals may not be well informed about the implications
of their actions.

Consider the possibility that, in the absence of complete information
about their pension plans (and their benefits under other programs),
individuals simply assume that their retirement benefits will be adequate
to support them at an acceptable standard of living. Going on that
assusption or on the assumption that by the time they reach retirement,
whatever programs are then in existence will be adequate, they neglect to
save from discretionary income. Indeed, feeling that their current
contingencies are convered by employer-provided group health and life
insurance and that their retirement needs are convered by employer~funded
pension plans, by Social Security and Medicare, individuals are left with
very little nead to save from discretionary incowme.

Whether or not curctent programs are, in fact, adequate is a matter
for each individual to determine. It is likely, however, that
individuals do not receive sufficient information or information in an
appropriate form to make that determination. Reporting requirements
under the Employee Retirement Income Security Act are extensive and
thought to be quite burdonsome for employers, yet many pension plan
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recipients do not receive the status reports required by ERISA or do not
receive such information in a form that lends itself to retirement
planning by the individual. With such information in hand, in an
appropriate form, individuals would be much better able to assess the
adequacy of their saving balances and to determine whether or not they
needed to save more. -
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CONCLUSIONS:

Prom the national economic policy perspective, several conclusions
seenm warranted. FPirst, given the population demographics, there are no
realistic policy actions that can be imagined that could be expected to
increase personal saving sufficiently to accommodate the enormous federal
budget deficits that we cucrently face. The anaiysis presented here does
not directly indicate how the problem of the federal deficits must be
dealt with, but previous staff papers make out a case in terms of
spending reduction cather than tax increase. Indirectly, our analysis of
personal saving behavior supports this case.

Second, after-tax discretionary income emerges as the most important
influence on discretionary personal saving behavior when the demographic
effects are netted out. Policies that serve to increase after-tax income
can therefore be expected to have the most powerful positive effects on
personal saving. By contrast, policies directed explicitly toward
increasing the after-tax rate of ceturn ace unlikely to be successful in~
significantly raising discretionary personal saving.

This conclusion is warranted even though we are unable to disentangle
the separate effects on overt saving, borrowing and wealth. Happily
{pechaps) the tax reform proposals currently being diacussed move in the
“zight® direction on all counts. Lowering marginal tax rates should have
the effect of increasing after-tax discretionary income, as well as
raising the after~-tax rate of teturn on saving. And abolishing the
consumer interest deduction would have the effect of increasing the
after-tax cost of borrowing. All of these effects move in the direction
of encouraging personal saving.

Third, pension funds swirl in the vortex of the issues linking the
national interest in reducing the federal deficits and increasing
personal saving and the more narrow interests of savings institutions in
maintaining the growth of their deposit inflows.

The evidence rather convincingly indicates that the income security

. measures that both the public sector and the private sector have adopted
weaken the impulse to save. But it is difficult in the extreme to argue
that these are inappropriate policies for that reason. Even within the
context of the issue of personal saving, the growing dominance of pension °
fund contributions in personal saving provides the largest tax incertive
of all. Private pension fund cantributions and the earnings on those
contributions are tax-deferred and they do flow directly into the capital

pool.
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Pension reform, or more broadly a reform of income security programs,
may be an avenue down which reasonable men could go, but an advocacy of
reducing the income security of Americans is not a position with which
many could be comfortable on either moral or economic grounds.

It remains to be seen, however, whether individuals are adequately
informed about the benefits from private and public programs-that they
might reasonably expect to receive in retirement. If Americans are
operating today on false assumptions about the adequacy of these benefits
and failing to save sufficient amounts from their discretionary income to
make up the difference, they will surely seek redress from government
programs when the realization finally dawns on them.

Public policy measures should therefore be taken today, not only to -
remove the tax penalities associated with saving and investing and the
tax incentives associated with consuming and borrowing, but also to shift
the burden of responsibility back to individuals by informing and
educating Americans about their current private and public benefits. -
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The CHAIRMAN. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

Mr. Caspersen, as you indicate in your testimony you speak on
- behalf of a host of middle-income Americans, who use the services
of your company. And so, you speak about the two specific deduc-
tions you feel are important: the home mortgage interest and the
deductibility of consumer interest. What is your view on the de-
ductibility of State and local taxes? I am not sure whether you
touched on that with Senator Bradley, but I would like to ask you,

anyway.

I{K. CAspERSEN. In the current bill, that of course, as we all
know, provides the revenue to provide revenue neutrality or neu-
trality here. We have no particular stance on it. We recognize
there are some very serious problems with it as drafted, and par-
ticularly in some certain States.

Our viewpoint on that would be that the important thing is to
have a revenue-neutral bill to provide a level playing field, and if
that current stance of nondeductibility is not appropriate or just
can’t be done, then. let us tinker with it and come up with a reve-
nue-neutral compromise.

Senator CHAFEE. You say on page 5 that the present code is rid-
dled 1w;th provisions for special interest groups. Could you name a
couple? :

Mr. CaspPerseN. Well, that is a little evocative statement.

Senator CHAFEE. Well, it is your statement, not mine.

Mr. CASPERSEN. I know.

The code was drafted over an ongoing period, as we all know.
During that period, at some times capital formation in terms of
ITC, in terms of accelerated depreciation, in terms of the oil areas,
even in terms, apparently, of motion picture areas, certain areas
were found to be important and were shaped so that you could
have favorable tax subsidies or tax deductions. Those are the areas
which have become strongly protected. As soon as one allows usage
of the Tax Code to favor a specific industry, you begin to have
vested interests, and that is what we are seeing right now. And I
think you see it far better than 1.

Senator CHAFEE. Mr. Perkowski, why should a credit union be
treated differently than a mutual savings bank? .

Mr. Perrowskl. Senator, the credit unions are cooperative. It is a
member-owned cooperative, and I believe that is the basic differ-
ence. We are nonprofit, and we are owned by our members.

Senator CHAFEE. Well, so is a mutual savings bank. ,

Mr. Perkowski. I don’t know what happened in 1951, Senator,
when the exemption was taken away. I wasn’t here. But it seems
obvious that one of a couple of things must have happened. Either
the direction changed of the organization and somebody felt they
weren't doing what they were originally chartered to do, or maybe
they wanted to pay taxes to give them opportunities to do other
things—for example, commercial loans.

Senator CHAFEE. Well, we never have anyone come in here who
wants to pay, taxes.

Mr. Perkowskl. Well, you wouldn't argie against it as much,
possibly.



186

Senator CHAFEE, Well, I read your statement here, and I have
had the opportunity to meet with the representatives from the
credit unions. Of course, they are very strong in my State, and I
am sympathetic toward them; but it does seem to me that here is a
case in which there does appear to be some unfairness.

Now, this has come up with us many times, regardless of wheth-
er we are dealing with tax reform. It has come up when we are just
looking for more revenue.

One of your points that I find of interest is, first, “Credit unions
shouldn’t be taxed because they make decisions purely on meeting
the needs of their members; they are free from the artificial influ-
ence of the Tax Code.” I think everybody would like to be in that
situation, free from the artificial influence of the C'ode. But when
you get some of these tremendous credit unions—and as you men-
tioned the Navy one, truly does serve its members as you point out
by carrying very small accounts—we are taxing everybody else and
I am not quite sure why credit unions should escape taxation—
modest, perhaps, but tax, nonetheless. )

Mr. Perrowskl. Well, our contention is that we are different
than everybody else, Senator. We contend that we do provide a
social service to our members, by not paying fees, by getting lesser
loan rates, and we feel that we do our things voluntarily. We have
not cost the Government any money to maintain our or%anizations.
And we would see that changing dramatically if we had to pay
taxes, and if we had to send money to Washington. I think if we
had some difficulties, it would be natural to look to Washington.

In addition, I would like to point out that last year we funded
our NCUA insurance fund.

Senator CHAFEE. I remember that, yes.

Mr. Perkowsk:. And just to maintain that 1-percent level this
year, it is estimated that we would put in another $180 million.
And the numbers from Treasury-II suggest that the total tax bill

-would be $200 million. In other words, voluntarily we are nearly
* matching it on our own.

Senator CHAFEE. Well, I think you folks do provide a wonderful
service. I am not gainsaying that one bit. I think certainly you do
provide service as you goint out in goux testimony in describing
what the Navy Federal Credit Union does. :

Fine. Thank you.

The CHAIRMAN. Senator Symms. - )

- Senator Symms. Thank you, Mr. Chairman.

. Just to pursue Senator Chafee’s questions, in my State most of
the credit unions are very small savers, and in most cases are wage
- earners that are members of credit unions. And I am told by the
credit union association in Idaho that if this tax were to pass that
it would severeliy; crimp their ability to take care of these very
small savers. Is that true?

Mr. Perkowskl. That is correct, Senator. Something would have
to give. Either it would be at the expense of safety and soundness,
and that is we would Iput less money in our reserves and our equity
accounts, and today I think we are the safest of all; or, we would
have to pass on the tax burden to our members. And I think we
would have to look at virtually all of those services. If it was a $5
account, could we afford to keep a $5 account? Would that cost too

‘< x
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much, et cetera, et cetera. And I think it would be part of the man-
agement process to review the entire operation. And some of those
services that we provide free of charge today possibly would have
to have fees.attached to them.

Senator Symms. Do any of the others of you want to commel}g on
that? Do you think the other banking services that are available
would fill that gap? Or, even, do you want the business of the
person that has an account that is less than $100 in many cases
and maybe would borrow $200 or $300 or $400 as a maximum type
of a loan? .

{Pause.]

Senator Symms. Any of you? [Laughter.)

Mr. PErkowskl. We would be delighted to keep the business .
[Laughter.]

- Senator SymMms. Thank you, Mr. Chairman.

The CHAIRMAN. Any other qu .tions? Max.

Senator Baucus. This may be a little too far reaching, but it has
struck me; with deregulation in the financial services area, the
degree to which other countries’ financial institutions are coming
to this country for business.

In my home State of Montana, I am struck by the number of
businessmen who come up to me and tell me they have been ap-
proached by foreign banks for business in Montana, and I think
that is a trend that is probably going to continue.

In the same vein, it is clear that the world is changing dramati-
cally; our competitive position is under a terrific strain. Many com-
panies are either moving offshore or thinking about moving off-
shore; foreign companies and countries are increasing dramatically
their productivity and their competitive position.

I guess my concern is, that the United States might not always
be the financial center. It may be in Tokyo or in Europe some-
where. As other countries begin to compete in more products, fi-
nancial institutions may be closer to those companies.

My real question is the degree to which the Tax Code should ad-
dress the U.S. competitive position, and in the context of today’s
hearing, particularly as it affects U.S. financial institutions.

Mr. OLsoN. Senator, you correlated deregulation and the fact
{;)hafi{s some of your constituents were being approached by foreign

anks.

Senator Symms. Correct. ~

Mr. Orson. In the banking industry, basically what has hap-
pened in deregulation so far is that we have deregulated in
rates. To the extent that banking has been deregulated with re-
spect to offering the products, it hasn’t happened yet. There has
been a lot of discussion, but it hasn’t happened. So I don't know to
what extent there is a correlation.

Senator Symms. Lét’s assume it is only interest rates. Go ahead; I
am just curious about the degree to which we should in the Tax
Code try to protect or enhance U.S. financial institutions’ competi-
tive positions vis-a-vis other countries’ financial institutions, and, - .

' second, U.S. business generally. Or should we just open it wide up ;
and forget about it?
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Mr. OLsoN. Again, our foreign businesses in Fergus Falls is limit-
ed principally to exchanging Canadian currency. I would like to
defer that question to Gordon Martin. -

Mr. MarTIN. Well, Senator, there is one aspect of the Tax Code
that I think deserves some attention. It is one that we would like
you to focus on, and that is the foreign tax credit area. ,

The present system is an overall type of credit. The system that
is pro’Fosed is one that would limit it to a per-country type calcula-
tion. That new methodology is one that would put us somewhat out
on a particular leg that would be completely different from most of
the other countries of the world. That certainly would be a com-
petitive disadvantage for U.S. financial institutions. That, in addi-
tion to its complexity, is something that would warrant our serious
concern as to whether or not that new system is one that we
should adogt.

Senator SymMMs. Anyone else?

Mr. Morris. One comment in relation to our business. First, in
the broad context we are pretty much localized home-owned lend-
ers. / :

In terms of getting capital from overseas, one problem we have
at the present time is the sale of mortgage-backed securities to a
foreign investor. Mortgage—backed securities are not exempt from
the 30-percent withholding. So that would be a help from the mort-
gage standpoint to Sull additional capital in if that were changed.

r. CAsPERSEN. One further comment on the premise of your
question. The U.S. financial system, despite the regulations, re-
mains, and as was correctly described is still the freest in the world
for outsiders to enter. That is not so for the rest of the world. And
part of the current trade negotiations are aiming at freeing up the
rest of that.

Senator Symms. I understand.

Mr. CasperseN. That is an incredibly important point. They can
enter us; we can’t enter them.

Senator Symms. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Lonﬁ.

Senator LoNG. I want to ask Mr. Perkowski a question. Do the
credit unions benefit from a substantial amount of free services
from their members? In other words, are the people who serve on
the boards of the credit unions paid a salary, or do you have just
one or two people in the credit unions who are paid a salary?

Mr. Perkowski. The people serving on the board, Senator, are
volunteers, and in most States and in all Federal credit unions
they are not paid a salary, are prohibited from getting a salary for
that service. I

Senator LoNg. So, it would be fair to say that in the overwhelm-
ing majority of cases the people who serve on the boards are not
paid anything?

Mr. Perxowski, That is correct. :

Senator LoNG. So, they do it because they are interested in their
fellow employees?

Mr. PeErkowsKi. Absolutely.

Senator Long. If I understand correctly, this is a situation where
employees, whether it be the Navy or whatever, work together.
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Some of them loan some money to their credit union, and the
credit union makes available, loans to the employees. Many times
thos?e_are loans that would not be available elsewhere. Is that cor-
rect?

Mr. PErkowskl. That is correct, sir.

Senator LoNG. I understand that the loans are all on reasonable
terms. I mean, there is no high interest rate such as 3 percent a
month. Is that right?

My recollection is that if a fellow would go to a small loan oper-
ation in Louisiana, he would pay something like 3.5 percent a
month to borrow money. You do not pay anything like that if you
are borrowing from a credit union. Is that correct?

Mr. PErkowsKI. Our current rates at our credit union in Minne-
apolis are 10.5 percent—that is an annual rate—for new car loans,
and in addition we provide a credit life. Or just your signature loan
line of credit is 13.5 percent.

Senator LoNG. Suppose one of your fellow employees has fallen
on bad times and needs to borrow some money because things are
tight. He discusses his problem with the person who runs the credit
union—you usually have one salaried employee or one person who
is paid to keep the books and that type thing, don’t you?

Mr. Perkowski. Yes, sir. .

Senator LoNG. So, he discusses it with that person. Then the
credit union board discusses it, and they agree to make him the
loan. So, he_ gets a loan for maybe 10.5 percent. If he had to go to a
small loan company, he might be paying over 40 percent on an
annual basis. That is the kind of thing we are talking about—
where employees help one another by lending their money to the
credit union, and getting whatever they think the credit union can
afford to pay.

What are those who loan their money to their credit union get-
ting ri%l;t now?

Mr. PErkowskKi. It depends on how you save the money with the
credit union. In our particular case, we have a regular savings ac-
count. We provide 5.5 percent on a daily basis, but we provide
$2,000 worth of life insurance with that. We have a deposit account
that pays 6.5 percent—those are the so-called passbook savings.
The rest of our rates, our certificates, et cetera, are pretty much
market influenced, and it is based on what the particular market

is.

Senator LonG. Right. But basically, the employees are putting
their money with their credit union, and what they are getting as a
return is maybe a little less but certainly not much more than they
would %et if they were investing in the commercial market. Is that
correct?

Mr. Perkowskl. Yes. Yes, across the board the rates are about
7.5 percent or 7.8 percent.

Senator LoNG. It seems to me that it would almost compare to a
situation where one employee falls on bad times and his fellow em-
pl%ee and friend makes him a loan to tide him over a tight spot.

hat is the philosophy of the Government proposal to tax the
credit unions?

Mr. Perkowski. Well, I guess that is our question. By putting the
$5 million threshhold, you know, it suggests to us that all of a

56-330 O - 86 -~ 7
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sudden, because you have achieved a size, you are no ionger a
credit union and you lose your philosophy. And I guess. Senator,
that is why we try to make the point about Navy Fe ieral and
many of the larger credit unions. They are large only be :ause they
have that many more members to serve, and they don’t - hange any
more than the little credit union that you were talking : bout.

Senator LoNG. In other words, it is one thing to fix a credit
union, if by growth it has become a bad guy. But it is a' .other thing
if it is growing because it is doing a good job, and that is how most
businesses grow. I take it that credit unions grew ! ecause they
were doing a good job. Is that fair?

Mr. Perkowski. That'’s fair.

The CuairMAN. You're sure it’s fair?

Mr. PErkowskl. Yes, sir.

Senator LoNg. That being the case, it doesn’t mak much sense
to }t‘ax it; at least in your judgment it doesn’t. I don’t think it does
either.

Mr. PErRKOWSKI. No.—

Senator LoNG. Thank you.

The CHAIRMAN. Gentlemen, thank you very much; ':7e appreciate
it.

Next, if we might, we have a minerals panel consist.ng of of Mr.
E.B. Leisenring, Mr. John Kelly, Mr. Dennis Bedell, and Mr. Kurt
Swenson.

I also see joining us today is our old friend Bob M:Clory, who
served for years in the House and with whom this cor mittee has
had many happy dealings, and I have had many persinal happy
dealings with him.

Mr. McCrory. I am accompany them.

The CHAIRMAN. That is what I understand, but we a.e glad to
have you with us. They picked somebody good to accompeny them.

Mr. Leisenring, why don’t you go ahead and start.

STATEMENT BY E.B. LEISENRING, JR., CHAIRMAN AND CH. €F EX.
ECUTIVE OFFICER, WESTMORELAND COAL CO., PHILADEL-
PHIA, PA; ON BEHALF OF THE NATIONAL COAL ASSOCIATION

Mr. LEiseNRING. Thank you, Mr. Chairman.

Members of the committee, thank you for affording me the p-
portunity to comment on the President’s tax proposals. My name s
Ted Leisenring. I am chairman and chief executive officer of West-
moreland Coal Co. of Philadelphia. I am also a member of the
board of directors of the National Coal Association and past chair-
man of its Tax Committee. I will assure you that I will take less
than 5 minutes to summarize the effect of the tax proposals on the
American coal industry.

The National Coal Association commissioned the firm of Price
Waterhouse to study the impact of the President’s tax proposals on
the coal in"stry. An executive summary of that study is appended
to my statement. The survey represents companies producing over
47 percent of the Nation’s coal, equally divided between East and
West, deep and surface mining, large and small companies.
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The study has determined that the projected impact of the Presi-
dent’s proposal on the industry will prove an extreme financial
hardship. Based on this survey, to begin with, the net federal
income tax generated by coal operations amounts to approximately
$320 million per year in recent years. The tax reform proposals
would increase the tax on the industry by an average of 5200 mil-
lion per year in each of the first 5 years, an average tax increase of
62 percent as compared to the present law. The 1-year tax increase
is $170 million in 1986 and rises to $260 million by 1990.

The phaseout of percentage depletion alone would add $904 mil-
lion to the taxes to aid by the coal companies during the first 5
years of the proposed change.

Proposals of the Administration would adversely impact most
capital-intensive industries, but it would hit coal mining, one of the
most capital-intensive, especially hard because of the foss of per-
centage depletion. Specifioal}y, it would hit the coal producer hard-
est of all by the added loss of capital gains treatment for coal royal-
ties, and tax loss accrual of reclamation reserves.

Finally; the proposed higher taxation for black lung benefits and
workmen’s compensation would result in higher coal costs and
therefore added costs to the consumer.

I would like especially, Mr. Chairman, to give highest commenda-
tion to you and the members of this committee for recently reject-
ing a groposal to increase taxes on black lung funding by a pro-
posed disastrous 60 percent.

Major tax reform must not be accomplished if it contains such a
serious disruption to the coal industry. Every provision in the Tax
Code was enacted to achieve certain desirable objectives in our
complex economy, Coal is essential to our national security pro-
granui. Imported oil has proven to be an unreliable and disruptive
source. Oil and natural gas are limited. Coal represents over 80
percent of our country's fuel reserves, and it is vital to the Nation.

In the last 10 years, coal consumption has increased by 41 per-
cent, while our total energy demand has grown very little. As a
result, coal’s share of national energy consumption has grown from
18 ?ercent to 23 percent. Here is a very key figure, ﬁentlemen:
Coal’s share of electricity generation, where imported oil has been
displaced, has grown from 44 gercent to 56 percent of the electrici-
ty in this country generated by coal. The primary reason for this
has been coal’s ability to compete with other forms of energy, both
domestic and imported.

While intangible drilling costs for oil and gas have been ggrro—
priately retained in the administration’s proposal, that ingredient
of the Tax Code which contributes most to coal’s future, percentage
depletion, is slated for elimination. i

he problem with oil and gas is to find it. Once found, there is a
finite expense of producing and marketing oil and gas. Accordingly,
maintaining favorable tax treatment for intangible drilling costs is
a necessary incentive for the oil and gas industry. With coal, the
problem is producing it at a competitive cost. Despite high rail
rates and the cost of expensive government regulations, no single
change in the Tax Code would more damage the supply of Ameri-
can coal than the elimination of percentage depletion. In addition
to contributing to America’s drive to energy independence, coal
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contributes positively to our ever-worsening balance of payments
problem. We exported 81 million tons in 1984 and contributed $4
billion to the positive side of the balance.

We are hindered by competing effectively in the steam coal
market by the strong dollar overseas, high inland rail rates, and
high regulatory costs. In fact, we have difficulty competing with
foreign coal in some regions of our own country. Now, foreign coal
is being imported into the Gulf Coast States at $5 to $7 cheaper
than our coal can be produced in Appalachia, coming from the Re-
public of Colombia.

Richard Trumka, president of the United Mind Workers of
America, declared in a recent interview, and I quote, ‘If the deple-
tion allowance is removed, the price of domestic coal will go up and
more and more imports will be sought by our domestic customers,
thus resulting in greater unemployment here at home. The deple-
tion issue, you see, affects each of us directly.’

Franklr, we cannot accept the theory that the President’s pro-

sal will result in an overall benefit by assuming that capital and
abor will be directed into more productive channels. You cannot
burn computers in a utility boiler, and few coal miners can be
trained to become electronics specialists. It is entirely wrong to
cripgle those capital-intensive industries led by mining which are
the backbone of our economy.

Gentlemen, thank you for the opportunity to place these facts on
the record.

The CHAIRMAN. Thank you, sir.

Mr. Kelley.

[Mr. Leisenring’s written testimony follows:]
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STATEMENT OF THE
NATIONAL COAL ASSOCIATION

by

E.B. LEISENRING, JR.

CHAIRMAN AND CHIEF EXECUTIVE OFFICER
of

WESTMORELAND COAL COMPANY

MR, CHAIRMAN, MEMBERS OF THE COMMITTEE:

THANK YOU FOR AFFORDING US THE OPPORTUNITY TO COMMENT ON THE
PRESIDENT'S TAX PROPOSALS.

| AM E.B. LEISENRING, JR,, CHAIRMAN AND CHIEF EXECUTIVE OFFICER OF
WESTMORELAND COAL COMPANY OF PHILADELPHIA, PENNSYLVANIA, | AM ALSO
A MEMBER OF THE BOARD OF DIRECTORS OF THE NATIONAL COAL ASSOCIATION
AND PAST CHAIRMAN OF ITS TAX COMMITTEE,

| WOULD LIKE TO OPEN MY REMARKS BY NOTING THAT THE NATIONAL
COAL ASSOCIATION CO‘MMISSIONED THE CPA FIRM OF PRICE WATERHOUSE TO
STUDY THE IMPACT OF THE PRESIDENT'S TAX PROPOSALS ON THE COAL
INDUSTRY. AN EXECUTIVE SUMMARY OF THAT STUDY IS APPENDED TO MY
STATEMENT. THE MEMBERS OF THIS COMMITTEE HAVE BEEN PROVIDED COPIES
OF THE FULL STUDY. THE SURVEY UPON WHICH THE STUDY IS BASED
REPRESENTS COMPANIES PRODUCING OVER 47 PERCENT OF THE NATION'S COAL,
VERY EQUALLY DIVIDED BETWEEN EAST-AND WEST, DEEP AND STRIP, LARGE
AND SMALL., — e =

%
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THE STUDY HAS DETERMINED THAT THE PROJECTED IMPACT OF THE
PRESIDENT'S PROPOSAL ON THE COAL INDUSTRY WILL PROVE AN EXTREME
FINANCIAL HARDSHIP,

]

BASED ON THIS SURVEY, THE NET FEDERAL INCOME TAX
ATTRIBUTABLE TO COAL OPERATIONS IS APPROXIMATELY $320
MILLION PER YEAR IN RECENT YEARS,

THE PRESIDENT'S TAX REFORM PROPOSALS WOULD INCREASE
THE TAX ON THE INDUSTRY BY AN AVERAGE OF $200 MILLION
PER YEAR IN EACH OF THE FIRST FIVE YEARS, AN AVERAGE TAX
INCREASE OF 62% AS COMPARED TO THE PRESENT LAW. THE
ONE-YEAR TAX INCREASE IS $170 MILLION IN 1986, AND RISES TO
$260 MILLION BY 1990, THIS ESTIMATE TAKES FULL ACCOUNT OF
MINIMUM TAXES, LOSS CARRYOVERS, AND TRANSITION RULES, AS
WELL AS PROPOSED PERMANENT CHANGES IN THE LAW.

THE PHASE-OUT OF PERCENTAGE DEPLETION ALLOWANCES
ALONE WOULD ADD %890 MILLION TO TAXABLE INCOME OF COAL
COMPANIES IN 1990, THE FIRST YEAR PERCENTAGE DEPLETION IS
FULLY PHASED OUT.

COAL COMPANIES WOULD ALSO BEAR ADDITIONAL TAX BURDENS
DUE TO EXCESS DEPRECIATION RECAPTURE OF $390 MILLION.
REPEAL OF THE INVESTMENT TAX CREDIT WILL COST COAL
COMPANIES $é20 MILLION OVER TH§ NEXT FIVE YEARS.
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WHILE THE 62% TAX INCREASE PROJECTED BY THE PRICE WATERHOUSE -
STUDY MAY SEEM INORDINATELY HIGH, IT IS LESS THAN THE TAX INCREASE
DETERMINED BY A GOVERNMENT-SPONSORED STUDY. IN A REPORT JUST
RECENTLY RELEASED, THE ENERGY INFORMATION AGENCY FOUND THAT "THE
TAXES OF BOTH THE COAL OPERATIONS OF THE TWENTY-FOUR MAJOR ENERGY
PRODUCERS AND A SAMPLE OF 7 MAJOR INDEPENDENT PRODUCERS WOULD
INCREASE SUBSTANTIALLY RELATIVE TO CURRENT LAW -- BY 8! PERCENT" FOR
THE MAJORS AND "49 PERCENT" FOR THE INDEPENDENTS (ANALYSIS OF THE
IMPACTS _OF THE PRESIDENT'S TAX PROPOSAL ON MAJOR SECTORS OF THE
ENERGY INDUSTRY,)THE ENERGY INFORMATION ADMINISTRATION, AUGUST 1985,
P. Vi),

THE PROPOSALS OF THE ADMINISTRATION WOULD ADVERSELY IMPACT
MOST CAPITAL-INTENSIVE INDUSTRIES, BUT IT WOULD HIT COAL MINING, ONE OF
THE MOST CAPITAL-INTENSIVE OF INDUSTRIES ESPECIALLY HARD, BECAUSE OF
THE LOSS OF PERCENTAQE DEPLETION, SPECIFICALLY, IT WOULD HIT THE COAL
PRODUCER HARDEST OF ALL BY THE ADDED LOSS OF' CAPITAL GAINS
TREATMENT FOR COAL ROYALTIES, THE TOTAL LOSS OF ACCRUAL OF
RECLAMATION RESERVES, AND THE INCLUSION OF CERTAIN MINING INCENTIVES
AS PREFERENCE ITEMS UNDER THE PROPOSED ALTERNATIVE MINIMUM TAX,
FINALLY, THE PROPOSED HIGHER TAXATION FOR BLACK LUNG BENEFITS AND
WORKMEN'S COMPENSATION, WOULD RESULT IN HIGHER COAL COgTS AND
THEREFORE, ADDED COSTS TO THE CONSUMER. THIS IS HARSH TREATMENT TO
BOTH THE EMPLOYER AND THE EMPLOYEES OF A STRUGGLING INDUSTRY AS
WELL AS ALL OF US PAYING HIGHER UTILITY BILLS.

MAJOR TAX REFORM MUST NOT BE ACCOMPLISHED IF IT CONTAINS SUCH
A SERIOUS DISRUPTION TO THE COAL INDUSTRY. EVERY PROVISION IN THE TAX
.CODE WAS ENACTED TO ACHIEVE CERTAIN DESIRABLE OBJECTIVES IN OUR

-3.
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COMPLEX ECONOMY, ALLOW ME TO CITE \ONE ESPECIALLY IMPORTANT
INSTANCE.

COAL IS AN ESSENTIAL INGREDIENT IN OUR NATIONAL SECURITY
PROGRAM. IMPORTEQ OIL~HAS PROVED TO BE AN UNRELIABLE AND DISRUPTIVE
SOURCE. OUR OWN RESERVES OF OIL AND NATURAL GAS ARE LIMITED, COAL
REPRESENTS OVER 80% OF OUR COUNTRY'S FUEL RESERVES, AND IS VITAL TO
OUR NATION.

IN THE LAST TEN YEARS, COAL CONSUMPTION HAS INCREASED BY 4|%
WHILE TOTAL ENERGY DEMAND HAS GROWN VERY LITTLE. AS A RESULT, COAL'S
SHARE OF NA;IONAL ENERGY CONSUMPTION HAS GROWN FROM 18% TO 23%.
COAL'S SHARE OF ELECTRICITY GENERATION, WHERE IMPORTED OiL HAS BEEN
VIRTUALLY DISPLACED, HAS GROWN FROM 44% TO 56%. THE PRIMARY CAUSE
HAS BEEN COAL'S ABILITY TO COMPETE WITH OTHER FORMS OF ENERGY, BOTH
DOMESTIC AND IMPORTED.

YET, WHILE INTANGIBLE DRILLING COSTS FOR OIL AND GAS HAVE BEEN
APPROPRIATELY RETAINéD IN THE ADMINISTRATION'S PROPOSAL, THAT
INGREDIENT OF THE TAX CODE WHICH CONTRIBUTES MOST TO COAL'S
\FOMPET!TIVE POSTURE, PERCENTAGE DEPLETION, IS SLATED FOR
ELIMINATION, THE PROBLEM WITH OIL AND GAS IS TO FIND IT. ONCE FOUND,
THERE IS A FINITE EXPENSE IN PRODUCING AND MARKETING OIL AND GAS.
ACCORDINGLY, MAINTAINING FAVORABLE TAX TREATMENT FOR INTANGIBLE
DRILLING COSTS IS AN APPROPRIATE INCENTIVE FOR DOMESTIC EXPLORATION
TO HELP AMERICA'S DRIVE FOR ENERGY INbEPENDENCE.

WITH COAL, THE PROBLEM IS NOT EXPLORING FOR IT. THE PROBLEM IS
PRODUCING COAL AT A COMPETITIVE COST AND DESPITE HIGH RAIL RATES AND |
THE COSTS OF EXTENSIVE GOVERNMENT REGULATIONS TO BE ABLE TO MARKET
THE PRODUCT AND THEREBY LESSEN OUR DEPENDENCE ON IMPORTED OIL. NO

-4 -
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SINGLE CHANGE IN THE TAX CODE WOULD MORE DAMAGE THE ECONOMICS OF
PRODUCING COAL THAN THE ELIMINATION OF PERCENTAGE DEPLETION. THAT
CHANGE WOULD RUN COUNTER TO THE NATION'S BASIC WELL-BEING,

IN ADDITION TO CONTRIBUTING TO AMERICA'S DRIVE TO ENERGY
INDEPENDENCE, COAL CONTRIBUTES POSITIVELY TO OUR EVER-WORSENING
BALANCE OF PAYMENTS PROBLEM. WE EXPORTED 8! MILLION TONS IN 1984,
CONTRIBUTING OVER $4 BILLION DOLLARS TO THE POSITIVE SIDE OF THE U.S.
BALANCE OF PAYMENTS,

WE ARE SEVERELY HINDERED IN COMPETING EFFECTIVELY IN THE
FOREIGN STEAM COAL MARKET BY THE STRONG DOLLAR, HIGH INLAND RAIL
RATES AND HIGH REGULATORY COSTS IN THIS COUNTRY. IN FACT, WE HAVE
" DIFFICULTY COMPETING WITH FOREIGN COAL IN SOME REGIONS OF OUR OWN
COUNTRY. RIGHT NOW, FOREIGN COAL IS BEING IMPORTED ON THE GULF COAST
AT FIVE TO SEVEN .DOLLARS CHEAPER THAN OUR COAL CAN BE MINED AND
TRANSPORTED DOWN FROM APPALACHIA.

LLOSS OF PERCENTAGE DEPLETION WOULD STRIKE THE MOST SEVERE BLOW
TO THE COAL INDUSTRY OF ALL THE PROPOSALS.

RICHARD TRUMKA, PRESIDENT OF THE UNITED MINE WORKERS OF
AMERICA, DECLARED IN A RECENT INTERVIEW (AND | QUOTE)

"IF THE OEPLETION ALLOWANCE IS REMOVED, THE PRICE OF
DOMESTIC COAL WILL GO UP AND MORE AND MORE IMPORTS WILL
BE SOUGHT BY OUR DOMESTIC CUSTOMERS, THUS RESULTING IN
GREATER UNEMPLOYMENT HERE AT HOME. THE DEPLETION ISSUE,
YOU SEE, AFFECTS EACH OF US DIREC1.'LY.
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THE SECRETARY OF THE TREASURY OF THE UNITED STATES HAS
SAID THE UNEMPLOYED CAN FIND JOBS ELSEWHERE. WELL, | SAY
YOU CAN ALWAYS WORK AT WENDY'S,"

PERCENTAGE DEPLETION IS ONE OF THE MOST MISUNDERSTOOD
PROVISIONS OF THE TAX CODE. IT IS OFTEN CITED AS ONE OF THE MAJOR SO-
CALLED "LOOPHOLES" YET, IT CAN BE JUSTIFIED BY SIMPLY COMPARING IT TO
DEPRECIATION FOR BUILDINGS AND EQUIPMENT, THERE IS AN ANALYTICALLY
SOUND ANALOGY BETWEEN PERCENTAGE DEPLETION FOR MINERALS AND
DEPRECIATION FOR REPRODUCEABLE ASSETS.

DEPRECIATION OR "CAPITAL CONSUMPTION CHARGES" ARE SET ASIDE BY'
THE OWNER OF AN ASSET TO BUILD A FUND TO REPLACE THE ASSET ONCE IT
HAS BEEN CONSUMED., ECONOMIC PRINCIPLE IS THAT CHARGES SHOULD JUST
COVER REPLACING THE ASSET, AND OTHER THINGS EQUAL, NEITHER ADDING TO
NOR SUBTRACTING FROM THE CAPITAL STOCK OVER TIME. DEPRECIATION
APPLIES TO REPLACEABLE ASSETS SUCH AS BUILDINGS, MACHINES, ETC, - ITEMS
THAT CAN BE REPLACED AT THE SAME REAL COST IN THE FUTURE AFTER THEY
ARE USED UP. LEAVING ASIDE THE DISTORTIONS CAUSED BY PRICE INFLATION,
TECHNOLOGICAL CHANGE, ETC., IT IS GENERALLY SET TO RECOUP THE INITIAL
COST (OR VALUE) OF THE ASSETS, NO MORE AND NO LESS.

DEPLETION ON THE OTHER HAND APPLIES TO NON-REPRODUCEABLE OR
WASTING CAPITAL ASSETS SUCH AS FUEL AND NON-FUEL MINERALS AND SERVES
THE SAME FUNCTION AS DEPRECIATION FOR RENEWABLE CAPITAL ASSETS.
UNLIKE THE CONSUMPTION OF AN ASSET THAT CAN BE REPLACED AT THE SAME
REAL COST AT THE END OF ITS USEFUL LIFE, THE REAL GOST OF FUEL MINERALS
IN THE FUTURE IS GREATER THAN IN THE PRESENT, ECONOMIC THEORY SAYS
THE LONG-RUN SUPPLY CURVE FOR NON-REPRODUCEABLE ASSETS SUCH AS

\
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MINERALS SLOPES UPWARD, MEANING IT GETS MORE EXPENSIVE TO BRING THE
NEXT RESERVE ON-LINE. THE ECONOMICS OF MINERAL EXTRACTION ARE SUCH
THAT YOU MINE (OR DRILL) THE MOST ECONOMICAL RESERVES FIRST AND THEN
CONTINUE INTO HIGHER COST RESERVES.

IF_DEPLETION WERE SET ON THE SAME BASIS AS DEPRECIATION, THE
ECONOMY COULD NOT_ REPLACE THE CAPITAL STOCK REPRESENTED IN
MINERAL PRODUCTION BECAUSE REAL COSTS INCREASE OVER TIME., IT
FOLLOWS THEN THAT DISINVESTMENT WOULD OCCUR OVER TIME IF DEPLETION
WERE LIMITED TO THE INITIAL COST OF A RESERVE. HENCE, DEPLETION
CHARGES MUST NOT ONLY BE SUFFICIENT TO REPLACE THE INITIAL CAPITAL,
BUT MUST CARRY AN ADDITIONAL CHARGE DUE TO ?HE UNIQUENESS OF
MINERAL RESOURCE ECONOMICS.

THE RECORD WILL SHOW THAT THE COAL INDUSTRY, AS A GROUP, DID
NOT SEARCH OUT SO-CALLED PREFERENCES TO REDUCE ITS TAX LIABILITY.
WHILE THE INDUSTRY MUST ACCEPT THE NORMAL RISKS OF THE MARKETPLACE,
IT IS DIFFICULT - TO BEAR THE LOSS ‘OF)' POSITIVE TAX PROVISIONS, GRANTED
LONG AGO BY THE CONGRESS AND TAKEN INTO ACCOUNT BY THE INDUSTRY IN
ITS LONG-RANGE FINANCIAL PROJECTIONS.

SPECIFIC TAXES AND SET FEES CURRENTLY EQUAL HALF THE GROSS
REVENUE FROM A COAL OPERATION, BEFORE A PRODUCER CAN THINK IN
TERMS OF ANY PROFITS THAT MIGHT BE REALIZED, THE COAL PRODUCER:

0 MUST PAY THE LANDOWNER A ROYALTY, IN THE CASE OF
FEDERAL COAL LANDS AS MUCH AS 12-1/2 PERCENT, ON.’
THE COAL PRODUCED UNLESS HE HAS TIED UP HIS OWN
CAPITAL IN OWNERSHIP OF COAL IN PLACE,
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" MAY HAVE TO PAY ROYALTIES OF AROUND 8% (12-1/2% IN
THE CASE OF FEDERAL LEASES) OF THE SELLING PRICE.

MUST PAY THE STATE A SEVERANCE OR PRODUCTION TAX
RANGING FROM 3-1/2 TO 5% OF THE GROSS SELLING PRICE
FOR EASTERN COAL. TO AS MUCH AS 30% IN THE STATE OF
MONTANA,

MUST PAY FROM 1% TO 3% OF THE SELLING PRICE TO
RECLAIM ABANDONED MINES FOR WHICH IN MANY CASES
THE CURRENT COAL PRODUCER HAD NO DIRECT
RESPONSIBILITY.

MUST PAY AS MUCH AS 4% OF THE GROSS SELLING PRICE
TO FUND THE BLACK LUNG RESERVE FOR EMPLOYEES
THAT ARE MAINLY NOT HIS OWN, AND THE
ADMINISTRATION (S NOW PROPOSING TO RAISE THAT TAX
BY 50%, TO AN ANNUAL INDUSTRY TOTAL WHICH
ACTUALLY WOULD EXCEED THE PROJECTED INCREASED
INCOME TAXES UNDER THE PRESIDENT'S PROPOSAL.,

THUS, THE OPERATOR OF A NEW MINE MUST CURRENTLY PAY FROM I2-
1/2% TO 49-1/2% OF HIS GROSS REVENUE TO LANDOWNERS AND GOVERNMENTAL
AUTHORITIES BEFORE HE CAN BEGIN TO PAY HIS EMPLOYEES, HIS SUPPLIERS, HIS
BANK, AND HOPEFULLY, IF THERE IS ANYTHING LEFT AFTER INCOME TAXES, HIS
SHAREHOLDERS. IN SHORT, ELIMINATION OF THE COAL PERCENTAGE
DEPLETION ALLOWANCE, COUPLED WITH ELIMINATION OF CAPITAL GAINS RATE

-8 -
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ON COAL ROYALTIES AND OTHER PROPOSALS HARMFUL TO THE COAL
INDUSTRY, WILL CRIPPLE THE DEVELOPMENT OF AMERICA'S GREATEST FUEL
RESOURCE.

MOST OF THE COAL PRODUCED IN THE UNITED STATES IS SOLD UNDER
LONG-TERM CONTRACTS, THESE CONTRACTS MAY PROVIDE ESCALATION
CLAUSES FOR INCREASED COSTS OF PRECISELY MEASUREABLE ITEMS SUCH AS
LABOR, MATERIALS, SEVERANCE TAXES, ETC. HOWEVER, THEY DO NOT PROVIDE
ESCALATORS FOR INCREASES IN INCOME TAXES. HENCE, UNTIL NEW
CONTRACTS CAN BE NEGOTIATED, THE COAL PRODUCER MUST "EAT" THE
INCREASES IN TAXES. DUE TO THE MAGNITUDE OF THE INCREASE, AS
PROJECTED BY BOTH THE ENERGY INFORMATION ADMINISTRATION AND THE
PRICE WATERHOUSE STUDY, MANY OPERATORS WILL BE THROWN INTO A LOSS
POSITION.

HOW MUCH CAN ONE EXPECT THE PRICE OF COAL TO RISE AS A RESULT
OF THE PRESIDENT'S PROPOSAL WHEN NEW CONTRACTS ARE NEGOTIATED?
INTERESTINGLY, THE GOVERNMENT-SPONSORED STUDY PREDICTS AN INCREASE
OF 4.7 PERCENT BY 1990 AS THE OIRECT RESULT OF THE PROPOSED TAX
INCREASE, THIS, OF COURSE, ASSUMES THE MARKET AT THAT TIME CAN ABSORB
ANY INCREASE, EXTERNAL INFLUENCES SUCH AS THE PRICE OF OIL AND
GENERAL ECONOMIC CONDITIONS MAY MAKE OUR INDUSTRY "EAT" THE
INCREASE.

FRANKLY, WE DO NOT ACCEPT THE THEORY THAT THE PRESIDENT'S
PROPOSAL WILL RESULT IN AM OVERALL BENEFIT BY ASSUMING THAT CAPITAL
AND LABOR WILL BE DIRECTED INTO MORE PRODUCTIVE CHANNELS SUCH AS
SERVICE INDUSTRIES, YOU CANNOT BURN COMPUTERS IN A UTILITY BOILER,
AND FEW COAL MINERS CAN BE TRAINED TO BECOME ELECTRONIC
SPECIALISTS, IT IS ENTIRELY WRONG TO CRIPPLE THOSE CAPITAL-INTENSIVE

-9 .
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INDUSTRIES, LED BY MINING, WHICH ARE THE BACKBONE OF OUR ECONOMY,
AND WHICH HAVE PROVEN TO BE LIFESAVING DURING NATIONAL EMERGENCIES
SUCH AS THE OIL CRISIS OF THE SEVENTIES AND EARLY EIGHTIES.

THANK YOU FOR THE OPPORTUNITY TO PLACE THESE FACTS ON THE
RECORD. '

- 10 -
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EXECUTIVE SUMMARY

The coal 1industry will face higher taxes wunder the
President's Tax Proposals for Fairness, Growth and Simplicity
(May 1985). This report to the National Coal Association
quantifies the short and long-term effects of the President's
Tax Proposals by analyzing both the mining specific and the
general corporate tax proposals which will impact the U.S. coal
industry. The findings of this report are based, in large part,
on survey data collected by Price Waterhouse representing nearly
50 percent of U.S. coal production. Results are weighted to
represent the entire coal industry. '

The President's Tax Proposals will require the coal industry to
pay more than $! billion in additional federal income taxes over
the next five years.

The direct impact of the President's Tax Proposals is very
large. Over the first five years, coal industry taxes will be
raised by over $1 billion. This amount represents a 45.4 percent
increase in tax liability as compared to current law over the
same time period. In 1990, the projected tax liability of $800
million under the President's Tax Proposals will represent a 67.6
percent increase in taxes as compared to current law.

Transition rules meant to ameliorate the impact of any
increase {n tax liability under the President's Tax Proposals
fall short of making an effective transition. The increased
taxes during year 1 of the proposed changes would be nearly as
great as those in year 4. The table below provides a five year
summary of the projected changes in coal company taxation due to
the President's Tax Proposals. :
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PROJECTED TAX LIABILITIES - PRESENT AND PROPOSED LAW
U.S. COAL INDUSTRY ~ 1985-1990
($ millions)

Current Law Proposed Law Difference
1985 422.6 N.A. N.A.
1986 443.2 623.0 179.8
1987 430.7 535.2 104.5
1988 427.5 623.2 195.7
1989 431.6 635.0 203.4
1990 470.4 788.4 318.0
1986-1990 2,203.4 3,204.8 1,001.4

NOTE: Totals may not add due to rounding.

Bistorically, percentage depletion has played a major role in the
development and production of domestic coal reserves.

The debate over the appropriate tax treatment for the
depletion of coal reserves dates back to the inception of the
income tax code in 1913, Since the first "code" there has always
been recognition of the fact that a "depletion allowance" was
necessary. The evolution of Congressional thinking and policy
with respect to depletion for coal reached its apex in 1951 when
Congress established a 10% percentage depletion allowance for
coal. Percentage depletion provisions, as they apply to the coal
industry, have remained largely unchanged since 1951. The

il
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percentage depletion allowance has played a significant role in
the development of domestic coal reserves..

Repeal of Pcrc;ntnge Depletion will cost the coal industry in
excess of $900 Million in additional tax liability.

'

Several provisions of the President's Tax Proposals have
substantial impacts on the coal industry (see Table below). In
fact, when one considers only those provisions which adversely
affect the coal industry, the cumulative increase in taxes paid
over the next 5 years is nearly $2 billion. The proposals with
the most severe etonomic impact over the next 5 years are: repeal
of percentage depletion; repeal of the investment tax credit;
and the recapture of windfall benefit dae t5 ®xcess depreciation,

This $2 billion additional tax liability is reduced to a net
level of §1 billion when the favorable provisions are considered,
most notably the reduction in the corporate tax rate from 46
percent to 33 percent. Still, $904.9 million of the nearly $1
billion in additional taxes is directly attributable to the
repeal of percentage depletion, a provision which only applies to
the extractive industries. ’

While individual companies may be greatly affected by other
provisions such as the proposed treatment of royalty income from
unrelated parties or the change from the corporate "add-on"
minimum tax to an alternative minimum tax, these provisions do
not appear to burden the industry as a whole to the same degree
as the repeal of percentage depletion.

‘; 4 T
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SUMMARY OF PROJECTED FIVE-YEAR CHANGES IN COAL COMPANY TAX
LIABILITIES DUE TO THE PRESIDENT'S PROPOSALS
($ millions)

Provision 1986-1990

Change in Depreciation Allowance $ 1.1
Repeal of Percentage Depletion 904.9
Dividends Paid Deduction -34.2
Change in Treatment of Caﬁlcal

Gain on Deprecible Assets 12,4
Change in Treatment of Royalty Income 38.1
Decrease in Corporate Tax Rate -909.2
Recapture of Windfall Benefit du? Wi

to Excess Depreciation ) 217.3
Repeal of Investment Tax Credit - 820.1
Change in Corporate Minimum Tax -46.9
TOTAL DIFFERENCES §$1,001.4

Note: Details may not add to totals due to rounding.

t

iv
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Coal price increases necessitated by implementation of the
President's Tax proposals will translate into, a 29-million-ton
reduction in annual domestic coal production, further reductions
in coal employment and increased reliance on foreign sources of
coal required to meet anticipated demand. -

This study includes the measurement of the long-run impact
of tax reform on the cost of producing coal. The long-run
analysis is based on a typical expansion of a coal mining
operation., An aggregate of the balance sheet information
provided by survey respondents is used to specify this typical
expansion.

In the long run, higher taxes will require either higher
coal prices or a higher rate of return for investors in the coal
industry. When the proposed tax reform rules are fully in
effect, the real pre-tax rate of return must increase by 23,7
percent. In other words, a coal project must yield a real rate
of return of 10.7 percent before tax, when a yield of 8.7 percent
would have been sufficient under current law.

The demand for coal is sensitive to changes in price because
other fuels may be readily substituted for many uses. The
estimates of the potential increase in coal prices and the
elasticity of demand for coal suggest that demand could be
reduced by as much as 3.3 percent. Assuming constant returns to
scale, this demand reduction would mean a decrease of about 29
million tons of annual coal production and about 6,400 coal
industry jobs. Thus, the tax increases will translate into
increased unemployment in the U.S. coal fields as well as an -
increased reliance on foreign sources of coal to meet anticipated
demand. These adverse impacts on production and employment are,
of course, very heavily concentrated in coal mining regions which
are ofth among the least adaptable to other businesses and which
already experience disproportionate levels of poverty and unem-

ployment.
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Conclusion

It is apparent from the results of this study that the
President's Tax Proposals will impose upon the U.S. coal mining
industry a tax increase of considerable magnitude resulting in
substantial detrimental effects. The study indicates cthat the
effect of this addicional {ncome tax 1liability will be a
reduction in coal production; an increase in coal mining related
unenployment; a decrease in both (internally-generated and
externally-generated investment capital; a decrease in exports of
U.S. coal; an increase in imports of foreign coal as well as
other foreign energy fuels; a loss of a positive $4 billion
annually against the balance of payment and a decrease in size
of the U.S. coal industry as investors leave the industry search-
ing for an attractive return on their investment,
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STATEMENT BY JOHN L. KELLEY, CHAIRMAN, TAX COMMITTEE,
AMERICAN IRON ORE ASSOCIATION, CLEVELAND, OH

Mr. KeLLEy. Mr. Chairman and other distinguished members of
the committee, I appreciate this opportunity to appear before you.

My name is John Kelley, vice president of Cleveland Cliffs, Inc. I
am also chairman of the tax committee of American Iron Ore Asso-
ciation, which I am representing here today. We are a trade organi-
zation representing companies that mine approximately 75 percent
of the iron ore that is produced in the United States and Canada.

Regrettably, I must say that I am appearing here in opposition to
the President’s proposals, in spite of our total agreement with the
objectives and our due regard for the tremendous effort that has
been expended on this worthy project by dedicated Treasury De-
partment personnel.

Despite the beneficial effects to business in general of such meas-
ures as the corporate rate reductions and the dividend-paid deduc-
tion, the package offers little comfort to basic industries that must
compete internationally. We are convinced that there exists a rea-
sonable likelihood that repeal and reduction of capital formation
tax incentives for the manufacturing, basic industry, and mining
sectors, even with the beneficial provisions, will force or induce a
significant shift of production activity to offshore locations.

The iron ore industry shares a common destiny with the domes-
tic steel industry, because our Kroduct can be used only for conver-
sion to'iron metal and steel. The common economic plight of these
two industries is graphically illustrated in the exhibits attached to
our written statement. Even though there has been a resurgence of
business activity following the disastrous 1982 year, operating
levels in subsequent years, including 1985, have not been high
enough to restore our industry to economic vitality. Qur future and
the future of mining communities remain in serious jeopardy.

It is extremely troubling to us that actual steel imports to date
in 1985 are far above the range specified by the 1984 Steel Import
Stabilization Act. Without a dramatic reduction in steel imports,
cash flow for continued modernization of steel facilities will not
materialize. Consequently, any tax legislation that would hinder in
any way the rate at which domestic steel industtéy modernization
can occur should be recognized as contrary to the Stabilization Act.
We believe the President’s proposals would have this effect.

Most of our domestic mining operations are located in the north-
ern regions of two central States. Their proximity to interior steel
mills in the United States and Canada is complemented by the
avallability of water transportation on the Great Lakes. We cannot
serve any other steel-consuming region in the world. In contrast,
many foreign producers have expanded their operations, with gov-
ernment assistance, to serve export markets, and the result has
been worldwide overcapacity. Certain foreign governments have
also preempted the natural laws of economics while promoting
social employment and the receipt of U.S. currency, and U.S. in-
dustry is paying the price. An overvalued dollar has added another
severe dimension to this problem.

Our industry has already been rationalized, and presently we
have a huge investment in 11 modern and efficient processing
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plants We emphasize the link between these plants and our? -
tion’s consumption of domestic steel products. In short, the level’ of
domestic steel consumption has been so meager in recent years.

that we have been unable to keep our pellet plants operating at -

anywhere near designed capacity. We are worried about how long
we can hold on in the absence of a dramatic cbange for the better,
and we are concerned for our country if the precipitous shrmkage
of our basic steel industry is not abated.

Two of our specific points of opposmon to the Premdent’s tax
package pertain to recommended changes in mine operator incen-
tives; namely, the recommendations to repeal percentage depletion
and to treat mine exploration and development expenditures as
preference items. We also urge retention of general incentives that
stimulate industrial capital investment. We believe the package is
fundamentally faulty, because it would have a destabilizing impact
on a.vital segment of our Nation’s economy.

The amount of attention given to tax reform in recent years has
been focused pnmarlly on individual taxes and tax shelter abuses.
The president’s proposals go far beyond these areas of critical need.
In so doing, and in an attempt to retain revenue neutrality while
substantially lowering rates, the package would*be harmful to our
Nation’s industrial core. Moreover, it is our considered opinion that
the proposals are much too broad and comprehensive to be dealt
with thoroughly and effectively in one year. .

I thank you for your kind attention.

The CHAIRMAN. Thank you.

Mr. Bedell?

[Mr. Kelley’s written testimony follows:]

o

.

$
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AMERICAN IRON ORE ASSOCIATION

1501 SUCLID AVE - 514 BULKLEY BLOG. - CLEVELAND, ONIO 44115 - 216 241-8261

Statement
of

AMERICAN IRON ORE ASSOCIATION

before the
Committee on Finance

Presented by
John L. Kelley
Chairman, Tax Comittee
American Iron Ore Association -

Mr. Chairman and other distinguished members of the ommittee, 1 appre-

clate Lhis opportunity to appear before you.

My name 1s John Kelley, Vice President of Cleveland-Cliffs Inc. I
am also Chairman of the Tax Committee of the American Lron Ore Association,
headquartered in Cleveland, Ohio, which I am representing here today. The Assoc-
1ation 18 a trade organization representing companies that mine approximately

75% of the iron ore that 1s produced in the United States and Canada.

Regrottably, I must say that I am appearing before you 1n opposition
to the President's proposals 1n spite of our total agreement with 1ts objectives
- fairness, growth, and simplicity - and, 1n addition, our due regard for the
many hours of effort that have been expended on this worthy project by dedicated

Treasury Department personnel,

Our opposition 1% easily summarized. The President's proposals could
cause the permanent shutdown of a significant part of both the steel and iron
ore i1ndustries in the United States, two vital industries that today are already
1n deep, but still reversible, ecgnomic trouble. We are convinced that our own
exertions to overcome our economic difficulties may be compromised unless key
features of the proposals are substantially modified. This could mean demise
of the entire package but we believe this consequence, in terms of the long-term

national interest, may be for the better, especially considering the degree
s

BERAVING THE AON ORE INDUSBSTRAY OF UNITED B8TATEB AND CANAOCA
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of controversy over its many key elements that has arisen over the past several
weeks, In any event we ask that Congress not go forward with the proposals as

they stand.

Despite the beneficial effects to business generally of such medsures
as the corporate rate reductions and dividend paid deduction, the package offers
little comfort to basic industries that must compete internationally. We are
convinced there exi18ts a reasonable likelihood that repeal and diminution of
capital formation tax incentives for the manufacturing, basic industry, and
mining sectors, even with the beneficial items, will force or induce a signif-
1cant shift in production activity from the United States to offshore locations.
An 1nevitable consequence of such a shift would be a contraction in the market

for domestic steel and iron ore production,

The iron ore industry shares a common destiny with the domestic steel
industry because the product of our industry can only be used for conversion
to 1ron metal and steel, and it is not economic to transport our domestic ore
beyond the Great Lakes area. We believe it is now quite generally known that
for many reasons the vital signs in domestic steel have for the past several
years been absolutely dismal and that in many respects they continue to deter-
10orate despite extraordinary efforts of labor, management and government to
reverse these trends. The common economic plight of our industry and the domestic
steel industry is graphically illustrated in Exhibits I through V attached to
this testimony, to which we direct your careful attention. These exhibits depict
rather clearly the recent history and present status of iron ore mining in the
United States. Our inability to operate at economic levels of operations in
recent years is shown as a direct reflection of economic difficulties being
experienced by the domestic steel industry. Even though there has been a resur-
gence of business activity following the disastrous 1982 year, operating levels
1n subsequent years, including 1985, have not been high enough to restore the
industry to economic vitality. This precarious condition will continue unless
there 1s_a prompt raversal of the steel import trend presented in Exhibit IV
and a restoration of the domestic business to higher operating levels. Our future

and the future of mining communities remain in serious jeopardy.

The grave situation confronting the steel industry is further under-
scored in a decision last summer by a federal bankruptcy judge concerning the
* financial difficulties of one major domestic steel producer.

\



This forum does not provide the opportunity to discuss in deratl the
trends 1n foreign steel 1mports; but we do want you Lo Know we are most anxious
about the resolution of this horrendous problem, ond il 15 4 real worry to us
that actual steel imports to date in 1985 are far above the 17.0 to 20,2 percent
range specified by the 1984 Steel Import Siabilization Act - about 30 to 53%
above to be more exact. We recognize and applaud the herculean task of seeking
bilateral agreements with a multitude of foreign governments, but without a
dramatic reduction in steel imports, the continued modernization that 1s needed
so desperately 1n the U.S. stevl industty wili soon begin to wither, causing
serious new problems. Consequently, tax leg;slatlon that would hinder in any
way the rate at which U,S. steel industry modernization can occur should be
recognized as contrary to the Steel Import Stabilization Act. We believe the

President's tax proposals will have this effect,

The United States iron ore industry 1s located almost exclusively
in two states, Michigan and Minnesota. Its proximity to interior steel plants
1n the United States and Canada 1s complemented by the availability of water
transportation on the Great Lakes. Various economic and other restrictive factors
prevent our industry from serving any other steel consuming region in the world,
and so we have no choice but to serve the markets we have served for more than
130 years. In contrast, many foreign producers of both iron ore and steel with
povernment assistance have expanded their operations Lo serve export markets,
and there has resulted a large overcapacity throughout the world. The motivation
of certain foreign governments to generate social employment and obtain U.S.
dollars has often tended to preempt the natural laws of economics, and U.S,
industry is paying the price. An overvalued dollar has added another severe

dimension to the problem,

Over the past decade nearly thirty of our less efficient 1rom ore
mines and plants have beeh permanently closed. Today, our entire domestic cap-
abi1lity rests with only eleven efficient pellet plants that are listed in Exhibat
V plus a few natural ore facilities which account for neslxétble tonnage.

It 18 generally recognized that mining is an extremely risky business,
Yet, we have recently invested billions of dollars in state-of-the-art pel-
letizing plants, power generating facilities, modern self-unloading lake vessels,

and other infrastructure for domestic trade with the expectation that a reliable



and stable U.S. tax system would continue to provide essenlxyl incentives to

help bring an adequate return on these very long-term fixed investments. Under-
standably, our expectations were strengthened by enactment of the Mining and
Mincrals Policy Act of 1970 and the Materials Qnd Mincrats Policy Act of 1980,
both of which are 1n support of minerals development and enhanced minerals avail-
ability as a matter of national policy. To now be confronted with a proposed

tax system change which could bring about results that are directly in conflict
with existing minerals policy as enacted by Congress 1s beyond our ability to

understand or reconcile.

In summary, we have recently experienced an abrupt and severe business
contraction, and our present economic plight 1s extremely bleak. We are almost
totally dependent upon the United States steel industry, and it would appear
that our domestic steel industry, in turn, 1s almost totally dependent upon
manufacturing and construction activities which are carried on in the United
States, We are talking about a domestic mineral for a domestic basic industry

which supplies raw materials to domestic producers of goods for consumption,

but we do not espouse government protection. Fair and lawful trade is our theme
with retention of basic industry tax incentives. In addition to the direct jobs
that are created by these activities, there are many multiples moru created

for supplies of other goods and services. It's virtually a house of cards in
which the iron ore industry 1s not visible to ultimate consumers of manufactured
goods. This 1s a major rvason why we have placed so much reliance on the minerals
policy Acts and on last year's Steel Import Stabilization Act. Indeed, we must
assume that the United States Congress and 1ts President are serious and mean
what they say when they enact a serivs of laws over fifteen years, all pointing
to an important and consistent policy position, This type of national policy
should not be adopted or altered without very thorough, deliberate, consider-

ation,

To carry out our existing national policy 1t 18 urgently necessary
to provide through our tax system the incentives to domestic i1ndustries that
continue to be ravaged by economic depression and threatened by foreign dumping
and subsidies. The question is not growth or expansion; it 1s Lax stability

for long-lerm'surV\val of vital basic industries.

In addition to meeting national policy objectives, the following addit-

1onal reasons point out why the existing domestic mining industry's survival
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for the foreseeable future 1s of critical importance to the nation and why a
shift in tax policy should not be the catalyst of further financial hardship:

* Existing facilities are generally modern and efficient.

* Huge investments are at stake (billions of dollars) coupled

with long-term financia) obligations to lending institutions.

* Mining families and mining communities are economically locked

in.
* Factors of inordinate risk should be acknowledged.

* Domestic sources of supply which provide national security,

economic as well as defense, should be assured.

* Government should acknowledge and support industry's continuing

self -help efforts 1n troubled times,

* Utilization of costly, debt-burdened existing powsr generating

tdctlities that would otherwise remain 1dle should be encouraged.

* It should be understood that closed, dismantled and abandoned

mines cannot be reopened.

* There should be a furtherance of positive relations involving
iron ore and steel trade between United States and Canada., (U.S.
mines serve Canadian interior mills; Canadian mines serve U.S.
coastal mills.)

* Additional balance of payments chortfall should be avoided.

* If present tax incentives or something betler were available,
existing excess capacity in U.S, mines could constitute an at-
tractive investment to U.S. and Canadian steel operators,
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* Retention of tax incentives promotes and helps to provide cash
flow for continuatyon of steel industry modernization proprams
yer to be completed and for intensified research on both iron ore

and steel processing to further their better integration,

* Major domestic consumers of supplies, equipment and other goods
and services, including electronic technology applications, would
remain in business. .

The President's tax proposals as they would affect business and pro-
ductive capital investment concern us in several ways, As previously mentioned,
we certainly subscribe to the principles of fairness, growth, and simplicity.
Who wouldn't? But we are convinced that the proposals would not make significant
strides toward attaining any of these goals, especially when we reflect on the
business tax changes and how those changes would, in the long run, ultimatuly.

affect individuals,

Referring now to the specific recommendations in the President's pro-
posals which cause us to conclude that, in the aggregate, the package consti-
tutes a serious threat to the survival of our existing domestic mining and indusa-

trial base, we offer the following points of opposition:

The first is the recommended repeal of percentage depletion. This
important income tax deduction, which has been available to iron ore for fifty~
three years, should be characterized as an equalizer and not a preference when
considering world mineral competition and economics. Although 1ts value to United
States mining companies has s&bstantially been reduced over the past fifteen
years by its treatment under the add-on minimum tax, there 18 no question that
1t has been a major contributor to the economic vitality and competitive capabil-
ity of our domestic mining industry. Cash flow that has been generated from
percentage depletion over the years by the iron ore industry has neither been
squandered nor held for a rainy day. It has been reinvested in developing new
properties, in minecal processing technology and other research, and in modern-
1zing plants with efficient equipment and electronic instrumentation. Continuity

of this cash flow is essential.
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The second is the recommended treatment of exploration and development
as a preference item under the proposed alternative minimum tax. Besides being
disappointed that a reform package as comprehensive as the President's does
not discard the dual approach to the determination of taxable income, which
would rid the Code forever of.the tax on business tax deductions, we strenuously
object to the inclusion of mineral exploration and development as preference
items. Pirst of all, these two types of expenditures are not similar and must
be distinguished from each other as they are under existing tax law. Most explor-
ation expenditures do not result in the discovery of e¢conomically mincable min-
e¢ral deposits; and those that do are required to be capitalized as cost of the
mineral property under existing law, Development expenditures are incurred solely
to facilitate extraction of ore, and they continue throughout the life of the
property. Mining cannot continue without incurring ongoing development expendi-
tures, and nothing of value¢ remains when mining 18 no longer economically feas-
1ble, In fact, an exhausted orc body has negative value in that many post-mining
costs must be 1ncurred to restore the property to an aesthetically acceptable

condition for general, nonmining use.

The third is the recommended repeal of the 1nvestment tax credat.,
We understand this incentive to be of vital importance to many business organ-
1zations that we serve. Over the past twenty-plus years when this credit has
been repealed or suspended and then restored, there have been strong and con-
vincing indications that investment in machinery and vquipment 18 stimulated
by the credit. In addition, it should be understood that the investmnent tax
credit continues to be the key ingredient to many investments and modernizations
that are financed by lease arrangements, Lack of financial resources on the
part of capital intensive companies 1n many cases would otherwise prevent these

invesumenl s,

The fourth 18 the recommended disqualification for capital gains treat-
ment of dispositions of iron ore reserves through long-term lease arrangements.
Although American Iron Ore Assoclatlon represents the operating companies, these
long~term arrangements and their tax treatment are a practical and meaningful
element of the industry economics which have made high quality domestic iron

ore available to domestic stewi consumers.
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The fifth 18 the recommended substitution of CCRS depreciation for
ACRS. Although not terribly detrimental when compared to ACRS, we are of the
view that the proposal adds a disproportionate amount of complexity without
sufficient justification or rationale. We are also not persuaded that there
18 anything so fundamentally deficient 1n the ACRS system, which itself repre-
sents a recent change of significance. The ACRS system ought to be given more
than four years to function before being abolished unless proven to be overwhelm-

1ngly defective.

The sixth 18 the recommended recapture in years 1986 through 1988
of prior years' ACRS depreciation, We consider this recommendation to be a retro-
active repeal of law, and the rationale offered to justify a1t is not realistic
or convincing.
\

The seventh 18 that, although we subscribe to the notion that all
taxpayurs having income should pay tax, continuation of a minimum tax theme
in which business and personal deductions are taxed as income is conceptually
faulty in its approach. Although the Proposals' alternative method is much better
than the existing add-on type, this safety net approach of defining taxable
income in two different ways cannot truly be characterized as reform. Capital
intensive, low income mining companies have experienced a perverse and volatile

impact from the deduction-type minimum tax.

While our tustimony, for the most part, has dealt with thdése parts
of the proposals which are of significant importance to our Association's members
as affucted taxpayers, we do feuel compelled to comment on certain other aspects

which either affect us indirectly or are of serious concern to us, They are:

* The shift of tax burden from individuals and consumer-type enter-
prise to the low income, capital intensive industrial sector which
produces goods that are also available from foreign sources, could
result in extensive plant shutdowns for basic industry in the long
term. (Although the proposal explicitly anticipates a shift of
capital and labor flow on a so-called “free market" basis, we hope
the Congress will recognize the danger to the United States in
taking this path, considering world circumstances as they exist

today.)

* We belivve the Treasury estimate of a 1.5% increase in real
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gross national product by 1995 1s highly conjectural and, in
view of the uncertainty of economists about the proposals' im-
pact, even in the short run, 18 a very poor reason for upsetting
our entire tax system in the manner recommended and subjecting

a major portion of basic industry to the threat of extinction

1n the process.

* Questions about revenue neutrality of the package which were
raised by the Congressional Budget Office and others have appar-
untly been put to rest by supplementary recommendations of the
Treasury Department, but we are continuing to urge that the issue
of federal deficits remain a matter of priority in the Congress

and that there be further ¢mphasis on. spending curtailments.

Considering the amount of attention that has been given to tax reform Y
1n recent years and recognizing that the real focus of concern has related pri-
marily to individual taxes and tax shelter abuses, we believe very strongly
that the President's proposals go far beyond the arwas of critical neud. In
so0 doing and in the attempt to retain revenue neutrality and substantially lower
rales, the proposals would be harmful to uué country's industrial core, More-
over, 1t 18 our considered opxnion'thnt the proposals are much too broad and
comprehensive for Congress to deal with thoroughly and effectively in one year.
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STATEMENT OF AMERICAN IRON ORE ASSOCIATION
BEFORE THE, COMMITTEE ON (FINANCE
September 26, 1985
EXHIBIT }

United Stotes Iron Ore Shipments vs. Capacity
1975-1984
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STATEMENT OF AMERICAN IRON ORE ASSOCIATION
BEFORE THE COMMITTEE ON FINANCE
_September 26, 1985
FEXHIBIT II

United Stotes iron Ore Industry Employment
1975-1984
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STATEMENT' OF AMERICAN TRON ORE ASSOCIATION
BEFORE THEE COMMITTEE ON FINANCE
September 26, 1985
) EXHIBIT T11 .
United States Steel Production vs. Capability

1975~ 1984
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STATEMENT OF AMERICAN IRON ORE ASSOCIATION
BEFORE THE COMMITTEE ON FINANCE
Soptemboer 26, 1985

EXHIBLIT 1V
United States Steel Apparent Consumption vs. Imports
1975-1984
(millions of net tons)
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STATEMENT OF AMERICAN IRON ORE ASSOCIATION -t

BEFORE THE COMMITTEE ON FINANCE |} b
September 26, 1985 .1
EXHIBIT V 3

EXISTING IRON ORE PELLETIZING FACILITIES LOCATED IN Tﬂﬁ UNITED STATES
} B

Plants Operated by Members of
American Iron Ore Associduion ;
By State

ANNUAL CAPACITY
MINE NAME IN MILLIONS OF TONS
HICHIGAN
Empire 8.0
Tilden 8.0
2.7

Republic (idle sance 1981)

National 4
Erie 11
Hibtac 8
Eveleth 6
Minorca 2
Reserve 8

MISSOURI
Pea Ridge 1.7 ’
TOTAL CAPACITY 60,3 . 1

Note!: Thers exists one additional pelletizing facility in Minnesota which 1s
tons. Also not included above 1s the Butler plant in Minnesota (annual

capacity 2.7 million tons) which was permanently closed at the end of
June, 1985, '

Source: American Iron Ore Association

not operated by an Association member. Its annual capacity is 18.5 million

L

a B

i
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STATEMENT BY DENNIS P. BEDELL, CHAIRMAN, TAX
COMMITTEE, AMERICAN MINING CONGRESS, WASHINGTON, DC

Mr. BepiLL. Thank you, Mr. Chairman.

I am Dennis Bedell, a member of the law firm of Miller Cheva-
lier. I am also chairman of the tax committee of the American
Mining Congress, and it is in that capacity I appear before you this
morning.

The American Mining Congress appreciates this opportunity to
present its views to the committee.

It is no secret that the recession of recent years has severely im-
pacted the domestic mining industry. One need only look at the
metal mining segment of the industry to see how dramatic it has
been. Since 1980 the size of that segment of the industry has
shrunk to two-thirds of its former amount; employment has been
cut in half. '

Many minerals are internationally traded commodities, and so it
is in the international marketplace that the domestic industry
must compete. This is increasingly difficult, because many of the
foreign competitors are not burdened by costs such as those im-
posed on the domestic industry through environmental controls
and through Government restrictions. Many of them are controlled
by foreign governments or subsidized by their foreign governments,
and so they don’t have to worry about considerations such as
whether there are profits from the sale of their minarne commodi-
ty or indeed whether the selling price even covers their costs, be-
cause other concerns such as obtaining foreign exchange are of
greater importance.

With this situation and the precarious state of the domestic
mining industry, it is not surprising that the President’'s Tax
.Reform Program is of significant concern to the mining industry.

To assist the mining industry and the Congress in evaluating the
impact of the President’s program on the mining industry, the firm
of Arthur D. Little evaluated the President’s program in its totali-
tﬁ' I would like to just briefly summarize the salient findings of
that study of the impact of the proposals on the industry for the
committee.

First, A.D. Little found that the President’s program will more
severely impact the mining industry than any other segment of
U.S. industry. This is in large part a function of the fact that not
only, as a capital-intensive industry, is the mining industry hurt by
the loss of the investment tax credit and the cutback in the depre-
ciation system, but in addition, the industry is hurt by the repeal
of the percentage depletion allowance, which is the particular cap-
ital allowance long provided for the natural resource sector.

Second, the level of taxation resulting under the President’s pro-
gram would increase about 50 percent for the mining industry,
which would lead to a reduction in the level of investment that
would flow into the mining industry of approximately 15 percent.
And Arthur D. Little concluded that would eventually lead to a 20-
percent reduction in output from the domestic industry. That 20-
percent reduction in output would cause a loss of 380,000 jobs in
the mining industry and the allied industries that serve and assist
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the mining industry. It also would lead to an increase in imports of
mineral commodities of approximately $10 billion a year.

On pages 15 and 16 of our prepared statement there is a quote
from a Bureau of Mines study with respect to the effect of repeal of
the depletion allowance for copper, but it has much broader impli-
cations in what it says. Stated very simply, that study concluded
-that the costs resulting from loss of percentage depletion—what it
would cause in terms of the loss and decrease in mining income,
employment, the costs associated with that, as well as the loss in
tax revenues and increased imports—would more than offset any
revenue gain, any increase in corporate income taxes, that would
result from the repeal of the depletion allowance.

Thank you very much, Mr, Chairman.

The CHAIRMAN. Thank you, sir.

Mr. Swenson.

[Mr. Bedell’s written testimony follows:]
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Mr. Chairman and Members of the Committee:

My name is Dennis P. Bedell. I am Chairman of the Tax
Committee of the American Mining Congress and a member of the
Washington, D.C, law firm of Miller & Chevalier, Chartered.

I am appearing before you today on behalf of the
American Mining Congress. We appreciate this opportunity to
testify with respect to the President's tax proposals,

The American Mining Congress is an industry associa~
tion representing all segments of the mining industry. It is
composed of (1) U.S. companies that produce most of the Nation's
metals, coal and industrial and agricultural minerals; (2) com=

panies that manufacture mining and mineral processing machinery,
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equipment and supplies; and (3) engineering and consulting firms
and financial institutions that serve the mining industry.

A federal tax system that recognizes the importance of
the U.S. mining industry to the Nation's security and economic
well-being is essential to the industry's survival. Not only,
however, does the existing tax system fail the Nation by not
encouraging the investment necessary for a strong domestic
mining industry, but even more importantly, the major tax
revision proposals of the President being considered by this
Committee would magnify that failu{e and in so doing would
severely demage the industry.

The extent of the damage to the domestic mining
industry and, accordingly, to the United States that would
result from the President's tax revision proposals is set forth
in a study prepared by Arthur D. Little, Inc. and Jones, Day,
Reavis & Pogue at the request of the American Mining Congress.

The study, entitled Impact of the President's Tax Reform

Proposals on the United States Mining lndustry, concludes that

the President's proposals, if enacted, would severely damage the
already weakened U.S. mining industry. Important results of the
study include the following--

® The President's tax proposals may affect the mining
industry more severely than any other business area.

® Tax liabilities would increase by about 50% for
profitable firms, perhaps the largest increase in
any business sector.

® Cash flow for typical firms would decline by about
6% and total investment in the industry would
decline by about 15%.
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Rates of return on mining investments would decrease
by 10 to 20%, while returns 1n many other industraies
would increase.

s The mining and support industries would lose over
380,000 jobs, many in regions offering few other
employment opportunities.

The proposed tax program would erode American mining
gelf-gufficiency and increase dependence on foreign
suppliers. e

The removal of established tax incentives would
place U.S. mining firms at a further disadvantage to
foreign producers.

* Domestic mining companies generally cannot pass
increased costs~--including taxes--along to their
customers because prices are set in the world
market.

« Over the past few years, mining companies have been
besieged by growing 1nternational competition, the
high dollar and weak product demand.

¢ Forecign producers, especially in developing
countries, have ~4nexreased production, in many cases
based on their needs for foreign exchange and
employment rather than on the free-market economics
of supply and demand. Mining firms have very little
control over prices.

¢« The proposed law would discourage new investment
immediately and have a major impact on mining output
over the next ten years.
¢ The consequences of the proposal would contradict
both the Mining and Minerals Policy Act of 1970 and
the National Critical Materials Act of 1984, both of
which support mining self-sufficiency.
The Executive Summary of the study is included as
Exhibit A. A
The American Mining Congress strongly believes that
certain elements of a tax system are ot critical importance in

encouraging the needed investment of capital in the high-risk
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mining industry. They include the percentage depletion allow=
ance, the deduction for mine exploration and mine development
costs, a stimulative capital cost recovery system, such as is
provided by the coqpination of the investment tax credit and
ACRS depreciation, and capital gains-treatment for coal and iron
ore royalties., These elements provide the requisite incentive
for the industry to survive and grow and must be preserved and

strengthened, not eliminated or curtailed.
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overview

Historically, our federal income tax system has recog-
nized the fundamental and essential role of this country's\min-
ing industry. Mining's importance to our economic and national
security has long been acknowledged through provisions such as
the percentage depletion allowance and the deduction for mineral
exploration and development expenditures. These and other
critical provisions involving capital cost recovery have helped
to foster an assured availability of raw materials for manufac-
éurinq while generating needed cash flow for the mining indus-
try. The roots of our tax system reflect the fact that ex-
hausted mines must be replaced with deposits which are often
more difficult and expensive to discover and to process into an
acceptable standard of product quality. Moreover, without
meaningful tax incentives that reflect the unigue nature of
mining, there is little likelihood that private investors would
be willing to undertake the inordinate risk that is an inherent
aspect of the business.

During the past decade and a half, however, we have
witnessed a gradual, thouéh indirect, erosion of the U.S. tax
structure affecting the mining industry. This erosion has been
reflected primarily in the form of an add-on corporate minimum
tax which penalizes mining enterprise in its sweep to stifle tax
shelter activities. If not corrected, the present system could
soon strip away completely this country's ability to sustdin and

support a vigorous, dependable, and competitive mining industry



of any significant size. We believe that this erosion reflects
misdirection of tax policy in recent times, and we are even more
alarmed by the President's proposals to further reduce or elimi-
nate mining industry tax incentives.

Over recent years as the tax burden on U.S. mining
companies has been increasing, the size of the industry has
decreased precipltogsly. The economic recovery being experi-
enced throughout the country has not found its way to the mining
industry. The U.S. metals mining segment, for instance, is
presently only two-thirds its 1980 size, and employwent has been
cut in half. Factors contributing to this trend and the fragile
condition of our mining industry include U.S.-~supported loans to
foreign mining projects and an overvalued currency. Thus, any
change in our tax system at this precarious time which would
cause private investment in-natural resources to become less
attractive would certainly have a disastrous and abrupt impact
on the severely weakened U.S. industry.

It is now more than ever before imperative for our
remaining mining industry to survive and prosper as we face an
ever-expanding global economy and severe pressure on prices.
Mineral deposits are located throughout the world without regard
for national boundaries or forms of government. The only
natural differentiation is that, generally, the higher grade and
more-easily mineable reserves are now‘located outside the United
States. To enable our own domestic mining industry to compete

against producers that are wholly or partially owned, operated,
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or subsidized by foreign governments, therefore, it is clear
that unique and substantial tax system incentives are essential.
What is now in place must be retained anl, in fact, improved.
Without this recognition, we believe it is certain that the U.S.
mining industry will dwindle to a position of insignificance in
comparison to its fast-developing foreign counterparts.

Natural resource and agricultural endeavors provide
the feedstock for all food, fuel, fibers, materials and manufac=-
tured products which are needed for ‘human existence. It is not
a question of whether to extract or farm. »It is, instead, who
will ext;act, who will farm, and where. America was originally
blessed with bountiful natural resources, and our private
enterprise system with encouragement from an enlightened tax
policy provided the means to bring about development of those
resources at affordable cost. An efficient and dependable
minerals and agricultural production capability had much to do
with the prime position of strength and leadership that the
United States has occupied for more than two centuries. Now
with tﬂé world and its economy changing so rapidly =-- to a great
extent because third world nations are hastening to develop
their own natural resources -- our established position is being
severely threatened. Under these circumstances, there is valid
reason to be alarmed about .the direction our standard of living
could take in the near future without a viable mining industry

of our own.
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The mining industry plays a backstage role in society
because 1t is at the foundation of productive activity. It is
located in relatively remote areas using only three~tenths of
one percent of our land surface, and the general public has
little name-brand awareness of mining. These factors may
account for the lack of apprecjation in this country for min-
ing's contribution to our everyday needs. We are living in a
push-button, self-serve era in which it is éll too easy to
overlook the basic industries that make our daily lives mobile,
comfortable, and entertaining. In fact, our fast-trgck society
has developed a very low threshold of tolerance for any disrup-
tion of our individual ab'lity to control our own lives, perhaps
with too little understanding of or appreciation for the basic
industries that make it all possible.

Mining is enormously capital intensive, and most
projects take years before production is commenced. In addition
to the unique considerations involving each deposit and plant
flowscheme design, mining projects also have unusual challenges
involving financing and infrastructure necessities. Building or
rebuilding a Nation's mining industry calls for decades of
effort and huge expenditures. These factors and the importance
of having an assured availability of raw material for industry
were recognized by.Congress in the Miping and Minerals Policy
Act of 1970, and subsequently reaffirmed by Congressional and
Executive actions, which declare it to be national policy to

encourage private enterprise in developing an economically sound

-
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domest}c mining industry and the orderly development of U.S:
mineral resources.

There is no way to reconcile our acknowledged U.S.
minerals policy as so expressed with a tax system that does not
provide extraordinary encouragement to invest in mining activi-
ties, and it is most disconcerting th?t the President's proposed
changes in the tax system which would further penalize the U.S.
mining industry internationally are being extolled under the
misleading and erroneous label of reform. If these proposals
are accepted at face value and enacted without challenge, the
chances are slim that a reversal of tax law could occur in time
to salvage our already shrunken and jeopardized industry.
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. Percentage Depletion

The President's tax proposals -- particularly the
phasing out of the percentage depletion allowance -~ are at
cross purposes with the country's stated national minerals
policy and would make it increasingly difficult for thg
financially-pressed domestic mineral industry to produce basic
minerals and to explore for and develop new domestic mineral
resources.

There is currently intense focus, as evidenced by the
enactment of the National Critical Minerals Act of 1984, on
questions of domestic minerals availability and the extent of

dependence on imported materials.1 Our Nation's past experience

1 The National Critjcal Miinerals Act of 1984, Title II of P.L.
98-373, reaffirms that supplies of minerals and materials are
vital to the security, economic well-being and industrial
capacity of the United States. Specifically, Congressional
findings, stated in Section 202(a) of that Act, include the
following:

1) the availability of adequate supplies of strategic
and critical industrial minerals and materials
continues to be essential for national security,
economic well-being and industrial production;

2) the United States is increasingly dependent on
foreign sources of materials and vulnérable to
supply interruption in the case of many of those
minerals and materials essential to the Nation's
defense and economic well-being;

3) together with increasing import dependence, the

Nation's industrial base, including the capacity to

process minerals and materials, is deteriorating =--

both in terms of facilities and in terms of a

trained labor force;

~

4) research, development and technological innovation,
especially related to improved materials and new
processing technologies, are important factors
which affect our long-term capability for economic ,

(footnote continued)
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of heavy reliance on imported oil and the consequent effects on
the standard of livinq and conduct of foreign affairs demon-
strates the dangerous potential of a similar dependence on
foreign sources for hard minerals and should be reason enough to
encourage national independence.

The availability and production of minerals, both
domestic and foreign, are measurably affected by the system of
taxation and its economic impacts on mining in the United
States.2 For example, Congress has long recognized the major
impact of federal tax laws that allow a deduction of percentage
depletion by this Nation's minerals industry.

The deductibility of percentage depletion has been
amply proven to be a sound and effective incentive for minerals
exploration and development, and it ought to be maintained. The
President's tax proposals emphasize the need to preserve oil

incentives which we applaud. The same need is also true for

(footnote continued from previous page)
competitiveness, asc well as for adjustment to
interruptions in supply of critical minerals and
materialse;

8) the importance of materials to national goals
requires an organizational means for establishing
responsibilities for materials programs and for the
coordination, within and at a suitably high level
of the Executive Office of the President, with .
other existing policies within the Federal
Government.

2 See, e.g., Subcommittee of Mines and Mining of the House

. Committee on Interior and Insular Affairs, 96th Cong., 2d Sess.,
U.S. Minerals Vulnerability: National Policy Implications
(Committee Print No. 9), xii-xiii [hereinafter Committee
Report].
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hard minerals, especially since governments of other nations,
both developing and developed, actively encourage and support
mineral development through any number of devices from tax
incentives, risk-sharing and guarantees, through flexibility in
the application of regulations, to more liberal antitrust
policies.3 w

Case for Percentage Depletion ¥

There are two basic reasons why the percentage deple-
tion allowance 1s a proper element of a fair tax system:

(1) A mineral deposit is a unique wasting asset for
which the percentage depletion allowance is necessary in order
to provide for cost replacement,

(2) The massive capital requirementé. above~-average
risks and long lead times from exploratfon to commercigiyproduc3
tion, which are inherent in the mining industry, requi;e the
percentage depletion allowance to provide an incentive th&t.will
generate the needed capital for expansion of mineral production.
Cost Replacement b

A mineral deposit is & wasting asset that requires
investments in exploration, acquisition and development in order
to yield a flow of commodities over its productive life. As is
true of other assets, the value of a mineral deposit diminishes
with its depletion.

In sharp contrast to a manufacturing facility, how-

ever, where original cost is a reasonable indicator of replace-
o

3 14, at 73.
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ment cost (i1nflation effects aside), the original cost of land
and mineral deposits is an inadequate measure of the cost
required to discover and develop a replacement for exhausted
reserves in a new location. Historical evidence clearly proves
that exhausted mines are replaced with deposits that are more
difficult and expensive to discover and -- because of lower ore
grade or greater difficulty to mine and develop, or both -- are
much more expensive to operate, even after adjusting original
costs for inflation. N

“The percentage depletion allowance responds to the
unique nature of a mineral deposit and provides a realistic and
practical method of reflecting the decreasing or wasting value
of a mine as it is depleted, and so it encourages the capital
investment needed for its replacement.

Capital Needs and Risks

Capital needs for develcopment of new minerals produc=-
tion are enormous. Increasingly, new mine developments are in
remote or difficult terrain and usually of lower grade ore
bodies so capital and operating costs escalate. Moreover, the
lead time required to bring a preject into commercial production
is extensive, often seven to ten yeérs from the time exploration
commences. The staggering costs of environmental, reclamation
and safety regulations add to the needed ouclays.4

In recent years, the U.S. mining industry has had

insufficient earnings and cash flow to generate internally the

4 14. at xiii.
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funds needed to meet its capital demands. (In some cases the
profitability of certain domestically-produced minerals has been
depressed as a result of excessive production by government-
controlled overseas‘operations which trade profitability for
employment and foreign exchange. Total production costs of some
government-controlled operations are actually higher than thése
of domestic operations Qnd in times of low prices debt servicing
and other indirect costs are allowed to slide.s) A review of
various mining companies' financial statements filed with the
SEC and/or in reports to shareholders reveals substantial losses
for mining operations in recent years. As a consequence, the
industry's long-term indebtedness has mounted substantially to
levels approaching 50 percent of capitalization in a number of
cases. If this trend continues, the industry's borrowing power
will be exhausted long before its huge capital requirements are
satisfied, and the U.S. will become more vulnerably dependent on
foreign sources for minerals of strategic importance.

It is also a fact that investing in the repliacement of
mineral deposits involves greater risk than investing in general
capital goods, so a premium is necessary to attract the neces-
sary financing. The percentage depletion allowance reduces tax
burdens on the mining industry, and the resulting improvement in
profitability -- or at least the prospects of it -~ helps to

attract the interest of investors.

5 Committee Report at 39.
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If our national policy i; to continue the encourage-
ment of private enterprise to build and enhance America's
minerals base, as clearly it should be, continuation of deple-
tion allowance must remain a vital part of such a policy.

Since many minerals are commodities whose prices are
set by the world marketplace, an increase in mining costs
through repeal or diminution of the percentage depletion
allowance could not be passed on in the form of increased
selling prices. Accordingly, if Congress were to gncrease
mining costs by repeal or curtailment of the depletion
allowance, the results would be to:

(1) Discourage production of domestic basic minerals.

(2) Discourage exploration and development of new
domestic resources.

(3) Increase imports of materials of strategic
importance from vulnerable foreign sources.

(4) Impair the ability of U.S. mining companies to
compete for those needed foreign sources of minerals where
adequate reserves do not exist in ;he United states.

A recent report by the U.S., Bureau of Mines regarding

copper is equally applicable to all mineral resources.6 It
stotes:
",.. given the increase in production costs
and the subsequent increase in copper impor-
tation that would result from this repeal
(of percentage depletion), it is quite clear
from a national income point of view the
6

"The Depletion Allowance and Domestic Minerals Availability
-~ A Case Study in Copper" by Paul R. Thomas, Robert L. Davidoff
and Melinda M. Quinn (Information Circular 8874).



Materials

1973:

243

- 16 =

ultimate income transfer would be from
domestic copper producers to foreign copper
producers. The loss of domestic mining
income and employment and the associated
loss in domestic tax revenues that this
implies, as well as the explicit cost of the
additional copper imports for the U.S.
balance of payments, would more than offset
any gain in corporate income revenues that
the Federal Government might obtain from
repealing this allowance."

Recommendation 4B.6 of the National Commission on

Policy ies as valid today as it was when made in June,

"We recommend that

4B.6 ... the Congress continue the percent-
age depletion provisions of our tax laws as
a time-tested major incentive to discovery
and development of mineral resources. These
provisions should not be further reduced
unless and until a better incentive system
can be developed."
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Exploration_and Development Expenses

Nearly all finished goods contain raw materials mined
from the earth, but few of tﬁfir producers need the massive
capital investments and long periocds of exploration and develop-
ment that mining requires. Likewise, few industries have as
high an investment risk as mining.

Recognizing these fundamental facts, as well as the
strategic importance of mining to U.S. national security and
economic well-being, Congress has long included in the tax laws
provisions that permit a current deduction for mine exploration
expenses and mine é;;;iopment expénses.

In recent years, however, these fundamental facts and
Sasic policies have been lost sight of. Mine exploration and
development expenses have been labelled "preferences" and the
previous tax treatment of allowing current deductions has been
curtailed. In addition, the President's tax reform proposal
would classify 90 percent of the deductible portion of the
exploration and development expenses actually incurred as a
"preference i1tem" thus subject to the new alternative minimum
tax.

These actions represent a serious threat to the
financial well-being of the mining industry in this country.
They not only increase éhe tax burden that the industry must
bear, in total frustration of the long-standing policy of
providing incentives to encourage the exploration for and

development of this country's natural resources. They also

s v
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negatively impact the mining industry's ability to utilize
efficiently the capital inyestments that the industry must
commit if it is to meet the country's demands for basic raw
materials. This 18 especially significant because these are
difficult times when uneconomical mines are beiny closed and new
mines must be opened to replace these properties and others that
are being depleted. By increasing the industry's tax burden,
and delaying the time at which tax benefits can be realized from
nonproducing activities at a mine, these actions threaten the
industry's ability to accumulate the capital that it requires to
develop new properties and, thus, to continue to meet the

country's demands for basic raw materials.
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Corporate Minimum Taxes

The American Mining Congress is opposed in principle
to a minimum tax on corporations, whether an add-on tax such as
is contained in prgsent law or an alternative minimum tax such
as has been proposed by the President, which is based on the
concept that certain deductions, credits, etc. (tax preferences)
are to be reduced in value when used by lower income operating
corporations when these same deductions, credits, etc. are fully
available to high income corporations.

In addition to the objectional aspect that a
"preference-based" minimum tax apparently attempts to do
indirectly what presumably cannot be legislated directly, its
penalties do not fall upon taxpayers in any fair or uniform
manner. Whether an add-on or an alternative minimum tax, tax
penalties will not come into play unless the ratio of income
before preferences to the preferences themselves falls below a
certain level. As a result, when preferences are found in a
taxable corporation that has large amounts of ordinary income,
the corporation obtains full enjoyment of the deductions, etc.
When preferences are found in a corporation which has relatively
lower operating income (as in the case with many mining and
other basic industry companies which are in difficulty with low
or no operating income because of adverse international trade
and other economic environments), the use of the preferences is

penalized. The "preference-based" minimum tax often perversely
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attacks corporations most severely when they are least able to
pay.

The penalty upon these struggling operating corpora-
tions is particularly unjustifiable since it often results
directly or indirectly from the use of capital formation
incentives (percentage depletion, capital gains rates, accel-
erated depreciation, investment tax credits). These incentives
are frequently vital to the necessary modernization efforts of
these companies.

If, however, it is believed that public perceptions of
fairness require that the tax system include some device such as
a corporate minimum tax, an alternative minimum tax of the
nature proposed by the President is substantially preferable to
the add-on minimum tax of present law. In addition, any corpo=~
rate minimum tax should provide for full recognition of net
operating loss carryovers so there is a meaningful distinction
in the application of the tax between those corporations which
are -suffering economic and operating hard times and those corpo-
rations which have simply reduced their income to zero by the -
use of a multiplicity of tax benefits. Moreover, any minimum
tax should provide for full recognition of unused investment tax
credit carryovers. The President's miniqu tax proposal is
deficient in this regard and would result in inequitable treat-
ment of modernizing companies with carryover investment tax
credits. Since under the President's proposal investment

credits would be available only to offset the regular income
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taxes, the alternative minimum tax at a 20% rate would effec-
tively repeal those unused credits. Instead, if a corporate
minimum tax proposal is included in any tax revision package,
credits earned under laws which provided that the credits would
be of benefit should not be retroactively denied after the

investments that earned the credits have been made.
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Coal and Iron Ore Royalties .

Since enactment of the Revenue Act of 1951, Congress
has acknowledged the importance of encouraging the orderly
leasing and production of this Nation's coal reserves by the
allowanc. f capital gains treatment for specified coal
royalties under section 631(c). The appropriateness of this
treatment for iron ore royalties was recognized in the Revenue
Act of 1964, and since that time capital gains treatment also
has been provided for iron ore royalties.

The President's tax reform proposals by repealing the
presently allowed capital gains treatment under section 6;}(0)
for the specified coal and iron ore royalties would strike a
further blow at important segments of our domestic mining
industry. This is not a time to take steps that discourage or
adversely impact the orderly growth and development of the
domestic minihg industry. The industry is struggling to compete
in a difficult international marketplace characterized by unfair
competition subsidized by foreign governments and at the same
time struggling to rise out of the depression that has affected
it for most of the decade. It is not sound policy to further
damage these critiig} segments of the industry by the enactment

Py

of adverse changes“fﬁ our federal income tax laws.
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STATEMENT BY KURT SWENSON, PRESIDENT, NATIONAL BUILD-
~ ING GRANITE QUARRIES ASSOCIATION, BARRE, VT; ACCOMPA-
NIED BY HON. ROBERT McCLORY, BAKER, AND McKENZIE,
WASHINGTON, DC

Mr. SwensoN. Mr. Chairman, members of the committee, my
name is Kurt Swenson. I am the president of Rock of Ages Corp. I
appear today in my capacity as president of the National Building
Granite Quarries Association.

It is pretty easy to know what coal and things like that are. You
may wonder, what does the granite industry do, who are they, and
where are they? We are the guys who take pieces of granite out of
the ground and make it into monuments, building granite, granite
curb, and related products. In fact, we were looking yesterday out-
side this building, and the wall surrounding the flowers out there
is granite from our quarries in New England. There is a lot of
granite used in Washington.

All of our companies are small—very small companies. None of
our companies are publicly held. The average sales level of our
companies is probably $5 million. s

The President’s tax bill has this effect on our little industry:
Compared to a 50-percent tax increase from the other meinbers of
the panel, our survey shows that it will be 125 percent for our in-
dustry. The total revenue increase that the Government gets as a
result of this is $4 million. Four million dollars, by our survey, is
what the Government will get if this happens, and that is $4 mil-
lion assuming no jobs lost.

I would like to ask, Mr. Chairman, that you hold the record open
so that we may submit that survey when it is final.

The CHAIRMAN. I would be happy to.

[The survey follows:]
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SURVEY HIGHLIGHTS

Repeal of percentage depletion for dimension granite
will raise no more than $4.4 million a year.

Three estimates:

$2.1 million per year;

$4.4 million per year;

$2.3 million per year.
The lower estimates appear to be more accurate.

The tax burden of dimension granite companies will

increase dramatically under the Administration's
proposals.

Profitable companies will experience an increase
of 125 percent.

Even if percentage depletion is retained, these
companies will experience 75 percent tax
increases.

A loss of as few as 10 percent of current jobs in the
dimension granite industry would wipe out direct
revenue pickup from repeal of percentage
depletion. ’
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I. INTRODUCTION.

On September 26, 1985, Mr., Kurt Swenson, President of
the National Building Granite Quarries Association, appeared
before the Committee on Finance of the Senate to testify in
opposition to the proposed repeal of percentage depletion
for dimension granite producers. Mr. Swenson testified that
the National Building Granite Quarries Association was in

the process of conducting a survey of the dimension granite

“’*ﬂ’industty to ascertain the impact of the Administration's tax

T

proposals, particularly the repeal of percentage depletion,
on that industry. He further testified that preliminary
results from the survey, which had not then[been completed,
indicated that no more than $4 million would be raised
annually from the repeal of percentage depletion for the
dimension granite lnduséty.A In addition, preliminary
results of the survey indicated that the typical dimension
granite company would experience an increased tax burden of
approximately 125 percent under the Administration's tax

proposals.

At the time of his testimony, Mr. Swenson asked that
the record of the hearing be held open so that the final
results of the survey could be included when the survey was
completed. This report contains the final results of that

survey.
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II. SCOPE OF THE SURVEY.

The dimension granite industry consists of
approximately 200 companies employing 9,600 people. B4 As
many of these companies as could be identified were asked to
respond to a survey designed to elucidate information
necessary to determine (a) the total potential revenue
pickup within the dimension granite industry from repeal of
percentage depletion for granite; and (b) the overall effect
of the major elements of the Administration's tax reform
proposals on the tax liability of companies in the dimension
granite industry. 2/ The companies responding were assured
confidentiality; accordingly, no company-by-company figures

are set forth in this report.

‘Responses were received from companies employing 29.9
percent of those employed in the dimension granite
industry. 3/  The typical company responding to the survey
had 40 employees, k74 although the smallest employed only 10

1/ Bureau of Mines, United States Department of Interior,
Dimension Stone at 6, preprint from MINERAL FACTS AND
PROBLEMS (Bulletin 675) (i985) (hereinafter cited as
Dimension Stone). This figure is as of 1983, the last
year for which data are available.

A copy of the survey questionnaire is appended.

I.e., 2,868 employees out of 9,600.

e e

Median value usged.
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people. Seven companies employing more than 100 workers

responded. The foregoing indicates that although the survey
covers the entire range of companies in the dimension
granite business, from those with the fewest employees to
those with the most, large companies were more likely'to
regpond to the survey. Consequently, the larger dimension
granite companies are somewhat overrepresented in the survey
results, This {s not unexpected, because larger companies
are more likely to have trained staff with the time to
responé to the survey within the short period required by

the exigencies of the legislative process.

The survey information is drawn from the most recent
tax return'for the company. In almost all cases, that year
;vas the 1984 calendar year. Another approach would have
been to ask for information for each of the taxable years in
a "base period" of three or more taxable years, Such
approach would have minimized the chance that the survey
results from a particular company would represent an
atypical year. However, given the economic recession that
hit all domestic industries in the 1981~83 period, such a
"base period"™ would tend to understate substantially the
current profitability of the dimensioﬂ granite industry,
and, accordingly, understate the revenue impact of repeal of

percentage depletion.
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on the basis of the large proportion of the dimension
granite {industry covered and the range in size of the
companies responding, we are confident that the survey
results are a reliable indication of conditions in the

dimension granite industry generally.
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IIX. REVENUE PICKUP FROM REPEAL OF
PERCENTAGE DEPLETION FOR DIMENSION GRANITE.

Three different methods were used to detetmlﬁe the
potential revenue Increase from repeal of percentage
depletion for granite. Based on these methods, repeal would
raise somewhere between $2.1 million and $4.4 million
annually from companies in the dimension granite industry.
In each <case, as appropriate, the effects of the
Administration's tax reform proposals with respect to
corporate rates, investment tax credit, and cost recovery
were taken into account. Transition rules were ignored and
the Administration's proposals were treated as fully
implemented in order to give an accurate picture of the full

impact of those proposals on the diménsion granite industry.

A. Method 1 -- $2.1 Million.

The first method used to estimate revenue pickup is
based on comparing tax liability under the Administration's
proposals with current tax 1liability. This yields the
increase in tax 1liability as a result of all proposed
changes in the Administration's tax package. This increase
is then adjusted to remove the increase in tax liability
that results from changes other than repeal of percentage

depletion. The result is that amount of increased tax
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liability that flows solely from repeal of percentage
depletion.

The first step in this method is to determine the tax
liability of each company responding to the survey under the
rules set forth in the Administration's tax proposals.
Accordingly, for each company the "taxable income” figure
reported in the survey was adjusted as follows: First,
taxable income was increased by the amount of percentage
depletion claimed, and decreased by the amount of cost
depletion that would be allowable. This adjustment reflects
the repeal of percentage depletion; companies would still be
allowed to deduct cost depletion under the Administration's

proposals. -

Second, the tax 1liability of each company was
determined by applying the appropriate corporate tax rate
under the Administration's proposals to the taxable inconme
as adjusted above. In many cases, companies responding to
the survey were small, and the graduated tax rates set forth
in the Administration's proposals were the relevant tax
rates rather than the 33 percent rate that would be applied

generally.

Third, from this tax 1liability we subtracted the
company's tax liability under present law. Because such

present-law liability reflects use of the investment tax
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credit, which would not be available under the
Administration's proposals, such liability was increased by
the investment tax credit claimed by the company as

indicated in the survey response.

The result of this process is the difference between a
company's tax liability under present law and its liability
under the Administration's proposals that is due solely to
the repeal of percentage depletion. The difference for each
company responding to the survey was determined in this
manner, and the differences added up, to obtain the total

increase in tax liability among the companies surveyed that

results solely from the repeal of percentage depletion.

To extrapolate this figure from just those companies
which responded to the survey to the dimension granite
industry as a whole we used the employment figures. Because
29.9 percent of the employees in the dimension granite
industry were covered in the survey, it was assumed that the
total tax increase among the companies responding to the
survey would be equal to 29.9 percent oflthe tax increase of

the whole dimension granite industry.

This method for estimating the revenue pickup from
repeal of percentage depletion .fot the dimension granite
industry yielded a figure of $2,063,810, or approximately
$2.1 million. .Accordingly, it appears that Federal tax



261

— g ==

revenues would increase by only $2.1 million each year as a
result of repeal. Because the effect of minimum tax on
current tax 1liability was not taken into account, this
figure probably overestimates the amount of new revenue that
would be generated. In addition, the probability that
companies will fail under the higher tax burden imposed by
the Administration's tax proposals has not been factored
in. To the extent present companies should go out of

business, the revenue pickup will be less than estimated
above., 5/

'B. HMethod 2 —- $4.4 million.

The first method, described above, is conceptually the
best because it takes into account all the changes proposed
in the Administration's tax reform proposals. The second
method, by contrast, looks just to the amount of percentage
depletion as claimed by the companies responding to the
survey to determine the revenue pickup from repeal of

percentage depletion. -

Under the second method, the amount of percentage

depletion claimed by the companies responding to the survey

5/ Section V of this report, below, does estimate how few
jobs need be lost for this potential revenue pickup to
be wiped out.
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was totaled. As in the Method 1, this amount was
extrapolated to the dimension gganite industry as a whole by
assuming that the amount of percentage depletion claimed by
companies responding to the survey represented 29.9 percent
(based on employment figures) of the amount of percentage

depletion claimed by the whole industry.

This figure was then multiplied by 33 percent, the
highest corporate rate set forth in the Administration's tax
proposals. In other words, the maximum tax rate was applied
to the amount of the deduction for percentage depletion our
thvey indicated was currehtly claimed by the dimension
_granite industry. The result is a figure of $4,374,827--0r
$4.4-million, rounded--for the annual revenue pickup‘ from
repeal of bercentage depletion for the dimension granite

industry.

The estimate arrived at _under this method is more than
double that determined under the first method. The major
reason for this difference 18 the different tax rates
imposed on the amount of percentage depletion under the two
methods. Under the first method, the amount of percentage
depletion is taxed at the graduated rates that apply under
the Administration's proposals to small corporations, i.e.,
15 percent on the first $25,000 of taxable income, 18

percent on the second $25,000 of taxable income, and 25
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percent on the third $25,000, with the flat 33 percent rate
not applying until total taxable income was higher than
$360,000. Very few of the companies surveyed had taxable
incomes under the Administration's proposals as high as
$360,000, and over half had taxable incomes of less than
$100,000. Under the second method, the amount of percentage

depletion is taxed at the flat 33 percent rate.

Because of the second method's approach, it
overestimates the revenue pickup from the dimension granite
industry by ignoring the fact that the industry is composed
primarily of small businesses. However, it does indicate
the highest potential revenue pickup from repeal of

percentage depletion for the dimension granite industry.

C. Method 3 -- $2.3 Million.

In contrast to the first two methods, this method does
not make use of data from the survey. Rather, this method
estimates the total revenue pickup from repeal of percentage
depletion by 1looking at total United States dimension
granite production as established by United States

‘government sources.

The amount of percentage depletion that a company can
claim is based on its gross income from mining the mineral

multiplied by a statutorily specified percentage. In the
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case of the dimension granite industry, 14 percent 1is™ the
prescribed figure. Accordingly, if the total income from
mining dimension granite in the United States can be
determined, the total amount of percentage depletion that
could be claimed can be determined. The total potential
revenue pickup can then be computed using the appropriate

tax rate.

The average annual production of dimension granite in
the United States for the period from 1973 through 1983 was
499,272 tons of dressed stone equivalent. s/ Tax
regulations make clear that percentage depletion for
dimension stone is based on production of undressed, rather
than dressed, stone. /4 The above figure must be adjusted
80 as to represent undressed stone. The Bureau of Mines has
determined that one ton of undressed stone is equivalent to
«7 ton of dressed stone. 8/ Applying this, United States
domestic production of rough (undressed) dimension granite

averages about 713,246 tons annually.

Direct contact with members of the dimension granite

industry indicates their cost péi ton of undressed granite

Dimension Stane, p. 4.
Treasury Regulations section 1.613-4(9)(6)(1vi.

Dimension Stone, p. 4.

e ke
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is approximately $57.. . S/ this figure must be increased
by the typical profit per ton to reach the income figure
required for  determining percentage depletion.
Profitability in the industry is apéazently low. However,
to be conservative a profit margin of 20 percent was
assumed. This yields a per ton profit of $11.40. Combined
with the $57 cost per ton, we arrived at a figure of $68.40
per ton of undressed dimension granite as an appropriate

figure to use to determine the gross income from mining.

Using these figures, the maximum annuaf gross income
from mining dimension granite would be $48,786,026. This
figure represents the maximum amount of income with respect

. to which percentage depletion can be claimed by dimension
granite producers. Multiplying this figure by 14 percent,
the allowable percentage depletion under the _statute, yields
a figure of $6,830,044 as the amount of percentage depletion
that is potentially claimable by United States dimension-

granite producers in a typical year.

Under the highest marginal rate proposed by the
Administration for corporations, 33 percent, the maximum tax

benefit that a deduction of $6,830,044 for percentage

9/ Average cost appears to be $5 per cubic foot, and there
are 11.428 cubic feet per ton of granite. Dimension
Stone, p. 4.
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Aepletion can yield 1is $2,253,914. Accogpingly, the
potential revenue pickup estimated under this method |is
approximately $2.3 million annually. This result is close
to the result yielded by the first method, and, becaqse it
is based on non-survey data sources, gives confidence that
the result produced by the first method is not only accurate

but more likely to be accurate than the second method.
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IV. IRCREASED PER COMPANY TAX BURDEN.

Besides determining the overall revenue pickup from
repeal of percentage depletion, the survey also looked at
how the tax burden on a typical company in the dimension
granite industry would be increased by the Administration's
tax proposals. In particular, we were able to ge&ernine
that the typical profitable dimension granite gompanxyggg}p
see its taxes increased by 125 percent as a'‘result of the
Administration's tax proposals being fully inplemehbed;’
Even if percentage depletion for granite were not :epeéléd{
other changes in the Administration's proposals would tesultF

in average tax increases of 75 percent,

To arrive at these figures, each company rgsponding fo.“f

the survey that showed a profit for tax purposes had its tax
liability calculated im)phréé ways -- first, under present
tax 1law; second, undé; the law as modified by the
Administration's tax p:oposals; and, finally, under. the law
as modified by the Administration's tax propqsels,,except
that percentage depletion for granite waé;\trehted as
retained. Oonly profitable companies wete;‘used,m since

percentage increases cannot be calculated in cases where the

e,
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base for the increase, ;.e., current profit, is zero or
negative. 10/

The results of our survey in this regard are in line
with results that were found in a survey of the entire
mining‘ industry conducted by the American Mining
congress. 1y In that survey, the typical profitable mining
company would see its taxes increase by approximately 50
percent. Our survey arrives at a higher increase. This
difference 1s accounted for largely by the small size of
companies in the dimension granite industry as compared to
the typical mining éompany. The proposed rate reductions
benefit larger companies far more than smali businesses,
because, in fact, there 1is no rate reduction in the
Administration's proposals for companies with taxable
1ncome§ of less than $50,000 a year, and only small rate

reductions for the next $50,000 of income. 12/

10/ A significant proportion of those companies resPdnding
g0 "OUr survey did not show a profit from operations.
Accordingly, we are less confident of these results of

our survey than of our estimates of revenue pickup.

11/ American Mining Congress, Impact of the President's Tax
Reform Proposals on the Unite sta%es Mining Industry
September submitte to 'the Senate Finance
Committee in connection with testlmony by’ the American
Mining Congress on September 26. 1985).

12/ 1.e., a 5 percentage point dtop for taxable income in
the 50,000 to 75,000 range, from 30 percent to 25
percent, and a 7 percentage point drop for taxable
income from $75,000 to $100,000, from 40 percent to 33
percent,

- .
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V. REVENUE EFFECTS OF EMPLOYMENT LOSSES.

The foregoing has assumed that all dimension granite
companies would stay in business and that current employment
would remain the same after the full implementation of the
Administration's tax proposals. Manifestly, this will not
Le the case; some companies will go out of business as a
result of the huge” tax increases in store for the dimension
granite industry under the Administration's proposals. The
purpose of this section of the report is to estimate the
effect of 1losses in employment in the dimenéion granite
industry on the revenue pickup estimates set forth in

Section III. of this report.

To that end, each of the companies responding to the
survey was asked to report the total Federal income tax
withheld on behalf of their employees. The companies in the
survey withheld an average of $2,539 per employee." It was
assumed that the amount withheld was exactly equal to-the
employee's tax liability. Multiplying this amount by the
9600 employees in the dimension g'tanite industry shows that
the total Federal revenue derived from income taxes paid by

those employees is approximately $24,374,400.

Lin
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According to the Administration's tax proposal, total
taxes paid by individuals would decline by 7 percent. 13/ 5
decline of. 7 percent results in total taxes of $22,668,000
from employees in the dimension granite industry under the

Administration's proposals.

Three estimates of the potential revenue pickup from

repeal of peté;;taée‘ depletion for the ‘Eihension granite
industry were set forth above. The first estimate, $2.1
million, is only 5.2 percent of the total income tax revenue
from dimension granite industry employees. Accordingly, if
only 9.2 percent of the current jobs in the dimension

granite industry were lost, no net revenue gain would

reshlt. Stated differently, a loss of only 890 jobs would
wipe out the revenue pickup from repeal of percentage

depletion.

The pickup of $4.4 million estimated under the second
method would be wiped out by a loss of 19.4 percent of the
industry's jobs, or 1,863 jobs. The $2.3 million revenue
pickup estimated under the third method would be negated by
a loss of only 10.1 percent of current employment, a loss of

only 974 jobs.

13/ The President's Tax Proposals to the Congress for
Falrness, Growth, and simg%lc{txa Summary 3 {(May 1985).
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Not considered, of course, are the indirect revenue
losses that result from lowered purchases by the unemployed
and increased use of governmental assistance by them.
Although these losses have not been estimated in this
report, it is reasonable to concluded that employment losses
in the dimension granite industry would need to be even less
than indicated above to completely negate any potential
revenue pickup from repeal of percentage depletion for the

dimension granite industry.



The survey conducted by tbe National Building Granite
Quarries Assocliation leads to the following conclusions

concerning the impact of the Administration's tax proposals
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VI. CONCLUSION.

on the dimension granite industry:

1.

Revenue pickup from repeal of percentage
depletion will be minimal at best, totaling
somewhere between $2.1 million and $4.4
million annually.

Dimension granite companies will experience
dramatically increased tax burdens, in the
range of 125 percent.

Even if percentage depletion is not repealed,
other proposed changes will lead to an
increase of 75 percent for the typical
dimension granite company.

Any direct revenue pickup from repeal of
percentage depletion would be wiped out by
employment losses of no more than 19 percent,
and perhaps as little as 10 percent.
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GRANITE INRDUSTRY TAX SURVEY

Using your company's most recent tax return, please provide the
following information. The form and line numbers for the 1984
Form 1120 have been indicated to assist you. Your responses will
be kept confidential and used only to determine overall effects
of the Administration's tax proposals on the dimension granite
industry.

1. Gross Income
(Form 1120, Line 1l).eececssrsecacncsncsnssssonsons

2. Depreciation
(Form 1120, Line 20).ccscesscsccsccecoconsasncncons

3. Percentage Depletion
(Form 1120, Line 22).eecececcsncsrocsrocscsscnces

4. Taxable Income Before NOL Deduction
(Form 1120, Line 28)..cecvsceccccncesssoscccacccne

5. Investment Tax Credit
(FPorm 3468, Line 14)...ciccevecesccscvssscosvsssnscs

6. Cost Depletion (estimate)

Estimate this amount by multiplying the basis
of the granite-producing property by a
fraction. The fraction consists of the amount
of granite actually produced during the year
divided by the total amount of recoverable
granite in the property as of the

beginning of the year...ccecvececccccccccoscssness

7. Total number Of empPlOoyeeS..ccceessecsccccscsscnsns

8. Total Federal income tax withheld on
behalf Of empPloyeeS.cecececcsssssssoccssscsscsasa
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Mr. SweNnsoN. I think [ can guarantee you, if this President’s bill
passes, there won’t be any revenue pickup of the $4 million that is
involved. The reason is that the employment loss in our industry
would completely wipe out any revenue gain. We estimate that
that would be a 17-percent reduction in employment. Let me ex-
plain to you why there would be jobs lost.

In the last 7 years, imports in granite have gone up 1,400 per-
cent; the highest increase on record was the last reported year be-
tween 1983 and 1984 when they went up 84 percent. Imports now
control 30 percent of the market for granite.

What that means is, we can’t raise prices. We don’t have quotas
or anything to protect us; we are just a small little stone industry.
Ecibody hears about us. So, we don’t have those kinds of things to

elp us

The administration itself noted in its presentation that, given the
decline in mineral prices, immediate termination of the depletion
allowance would cause sufficient job dislocation. I don’t care wheth-
er you phase it in or not, that job dislocation will occur in the gran-

ite industry.

"I think everybody has to keep in mind that tax reduction doesn’t
help anybody who loses their job.

What are the other countries doing? Our situation is that these
governments provide outright 50-percent grants for the costs of
equipment; they pay the labor force for a year. Their job, as they
sef lslt is to put people to work and take them off the public welfare
ro

The depletion allowance that is proposed to be repealed involves
a non-renewable resource. Quarries make big holes in the ground
They are very difficult to replace. Not only that, there is a mini-
mum tax on depletion, and it is dependent on profits.. You don’t get
the benefit of depletion unless you pay tax.

We are not tax shelters; ask yourself if you have erer, heard of { g
granite tax shelter. They don't exist.

The investment tax credit also hits us. That is simply a matter of
accelerating cost recovery; that’s all that it does. We get 10 per-
cent That is in the face of governments who give outright grants of

percéut to our competitors.

I testified here in I think it was 1975 on trade adjustment assist-
ance. Our company received a loan from trade adjustment assist-
ance, which I am happy to report we paid 'back in full. But trade
adjustment assistance comes too late. By then the damage is done.
My opinion is that this tax bill will on all heavy smokestack indus-
tries, and in particular on the famte business, cause severe prob-
lems that simply are not something that the country needs at this
time.

.Thank you.

The CHAIRMAN. Thank you, Mr. Swenson.

(Mr. Swenson’s written testimony follows:]

'
e,
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STATEMENT OF KURT M. SWENSON,
PRESIDERT, NATIONAL BUILDING GRANITE QUARRIES ASSOCIATION
TRUSTEE, BARRE GRANITE ASSOCIATION

Introduction.

My name is Kurt M. Swenson and I live in Hopkinton, New
Hampshire. I am the President of the John Swenson Granite
Co., Inc., of Concord, New Hampshire, and Rock of Ages
Corporation of Barre, Vermont. Both of these companies are
-engaged in the dimension granite business. As tﬁe President
of the National Building Granite Quarries Asséciation, and
as a Trustee of the Barre Graniﬁe Association, I represeﬂt

today about 40 companies in the dimension.granite business.

The testimony of the other witnesses on today's panel
has given‘ you the "big picture® of tﬁe effects of the
Administration's tax reform proposals on the mining
industry, with particular attention to the giants of the
hard minerals industry--iron ore and coal. By contrast, I
3m here Eo inform you of the effects of the Administration's

"ég£posals' on one small industry--the dimension granite
:stiness. " our industry manufactures granite for building
and' construction, monuments, and curbing. Many of the

buildings here in Washington are faced with our granite.
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Nationwide, our industry employs only 9,600 people, y/
our businesses are all small family owned companies, and,
consequently, -our industry's contribution to the gross
national product is negligible. But ré;;;1 6f'percentage
depletion for granite, as proposed by the Administration,
will nevertheless be catastrophic for our industry and the
small communities that depend on it. 1In the rural areas of
Vermont, Minnesota, Georgia, Texas, North Carolina and
elsewhere where the dimension g:anitg industry is
concentrated, what is "negligible™ on the national level
looms as a disaster on the order of magnitude of the Great

Depression.

Imports Have Devastated the United States Dimension

Granite Industry. .

A tidal wave of fo;elgn imports has engulfed the United
States dimension granite industry. As the table below
indicates, imports of dimension granite stone have increased
dramatically in the period from 1977 through 1984. Each
year, on average, imports increased 50 percent over the
preceding year, This results in a phenoﬁenal increase of

1,432 percent over the seven-year period--a factor of over

N

1/ Bureau of Mines, United States Department of Commerce,
MINERAL FACTS AND PROBLEMS 6 (preprint 1985) (Bulletin
675) (hereinafter cited as "Bureau of Mines Report").
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14. This increase has come almost entirely at the expense

of the domestic dimension granite industry.

Imports of Dressed Dimension Granite by Volume

1977-1984
Year Volume Y % Increase in Value
Over Prior Year

1977 ©o231 -

1978 - 256 10.8 -
~ 1979 396 , 54.7

1980 456 15.2

1981 691 51.5

1982 1,228 77.7

1983 1,923 56.6

1984 3,539 ) 84.0

*/ Volume in 1,000's of cubic feet.

Source: 1977-1983: Imports IM 146, TSUS item
513.74 (microfiche), Bureau of Census, U.S. Department
of Commerce..

1984: United States General Imports and Imports

for Consumption: Schedule A, Commodity by Country, p.
-109, Bureau of Census, U.S. Department of Commerce
(1985) .

United states demand for dimension granite has remained
stable over the same seven-year period, but imports have
risen from a little over 10 percent of domestic consumption

eleven years ago to at least one-third, if not more, as of
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1984. 2/ "As a result, over the last twenty years, over

twenty thousand jobs have been lost.

of

This rising tide of imports is not a result of a lack

efficiency or competitiveness of the United States

dimension granite industry. Rather, it has largely been a

.. result of the policies of the United States government,

which have encouraged a strong dollar and thus promoted

imports at the expense of domestic producers. -/ Furtherh

countries such as Italy, Brazil, and Spain, which together

account for approximately 85 percent of the dimension

granite imported into the United States, provide substantial

direct and indirect tax and other subsidies to their granite

industries, v The dimension granite producers of this

country are not competing in a free market, but rather have

been placed in a situation where foreign competitors have

been the beneficiaries of not only their own governments'

2/

3/
4

These figures are based on data supplied in the Bureau
of Mines Report, p.4. In 1973, imports accounted for
11.4% of United States consumption by weight, while in
1983, they accounted for 28.2% by weight. Given the
84% increase in imports for 1984, we estimate that
imports must now account for approximately one-third to
forty percent of current domestic consumption.

Bureau of Mines Report, p. 6.

Unjted States General Imports and 1Imports for
Consumgtion: Schedule A, Comm ty by Country, p. 2-
Bureau of Census, U.S. Department of Commerce

(1985).




279

- 5 -

unfair subsidies but also of the United States government's

strong dollar policy.

Nevertheless, the granite producers of the United
States have not meekly submitted to this foreign
competition. Nor have they turned to cbngress for
assistance. Instead, over the last several years, the
members of the dimension granite industry have invested
millions and millions of dollars in new technology in an
effort to preserve and protect the United States industry
and its employees. To our complete dismay, at this most
critical time in our beleaguered history, Congress is being
asked by the Admlniélration, Ain a tax reform proposal
) heralded as promoting’simplicity and fairness, to put the
final nail in the coffin of the domestic dimension granite

industry. 5/

Repeal of Percentage De létion Will Raise No More Than
34 miilion In New Revenues, and Probably Less.
Repeal of percentage depletion for granite will

generate only minimal additional tax revenue from the

dimension granite industry at best,- and, given the damage

.5/ our industry's program to nodernize so as to compete
effectively with foreign competivion will also be
severely undercut by the Administration' s proposal to
end the investment tax credit.
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that will surely result in the form of businesses failing
and job losses, it is probable that repeal will actually
result in- a net decrease in tax revenues. The National
Building Granite Quarries Association is in the process of
conducting a study of the impact of the repeal of percentage
depletion for granite on the domestic dimension granite
industry. Although the survey is as yet incomplete, we have
enough information now to draw some concliusions. We will
make the final results of our survey available to you as
so&ﬁ as it is complete; however, it is unlikely that the
final results will differ greatly from those described

below.

The most dramatic result of our survey is that repeal

of percentage depletion for granite will raise less than $4

million annually in tax revenues over present law, based on
1984 operating results. In arriving at this figure, we
assumed that all the Administration's proposals became law
and ignored any transitional rules. This estimate |is
probably high, in that we assumed that all present dimension

granite companies would remain in business and that all

would be profitable. Clearly, a number of these companies‘

will go out of business, and a number of them are not
currently profitable. Accordingly, to the extent that
imports make further inroads into the dimension granite
market and domestic production falls, the- actual revenue.

pickup may be considerably less than $4 million per year.
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Dimension Granite Producers Will Experience Tax
Increases Averaging 125 Percent.

-y

Although the tax increase, in absolute terms, is
negligible, it is ruinous to the small businesses of our”
industry. Our survey indicates that the average dimension

granite company will have an. igcrease in its federal taxes

of _ approximately 125 percent by reasoﬁ of the"

Administration's tax proposals. strikingly, even |{if
percentage depletion fo: granite were not repealed, Qtﬁer
changes in the Administration's tax p;pposals, such as -
repeal of the investment tax credit, would result’fn taxes :

increasing an average of over 50 pe:éent per company in the RS

et . o
S e

dimension granite industry.

Part of the reason the tax butden of companies in our
business will increase 80 dramatically ' under the

Administration's tax proposals is that moat of ouf companies

are small busineshes which do ot benefit -much, if at
from the proposed reduction in cor'p:ate tax’vateg&ﬂrps ‘th
Committee is aware, taxable corporate ‘income . of 1esa thqh‘wn‘“‘J
$50,000 is taxed at exactly the same R f%s uoﬂet*both the
current Internal Revenue Code aqg the Adminlstratlon 8

Fras

proposals. A large number of the grani;e p:oducers ln this

(N

country have taxable incomes 1n ‘ M 1ow 'ge."
Accordingly, 1nc1uding additional revenue by reason of loss

w

ok e, e . . p "“‘*v

I’ i
Ve o Y

T P R
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of the percentage depletion deduction will be a pure tax
increase for these producers, totally unmitigated by the

proposed rate reductions.
Tax_ Losses Resulting From Lost Employment May Tota11§
Regate Any Direct Increase In Tax Revenue from Repea
of Percentage Depletion for Granite.

Tax increases of this magnitude will make it difficult,

if notrimpossible, forvmeny dimension granite producers to
remain in business. At very ieeet7‘ wé would expect a
substantial decline in employment as q*uicsalt of some
' companies going out of business and othe:s paring down their
workforces. This will have the effect of wiping oﬁc much,
if not all, of the revenue gained by tepealing percentage
depletion. Our survey indicates that a drop in emponment
of only 16.8 percent in the dimension granite industry will
result in a loss of federal income taxes paid by those
individuals equqi to the revenue pickup from regfal of
percentage depletion. I can guarantee you thet this
employment loss will ‘Qccur if the Administzation s pgoﬁ%ﬁi&s
are enacted. . } oo dy‘

5 ' ! <~x4t?a"c ﬁf

i
;he Bcondnioeiﬁgact of Regfal of Percentage Depletion
or Granite Will be Severe in ngect Communities. :

~

“The economic impact of even marginal losses in business

and employment on the communitiesvin which dimension granite

4
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“is ‘produced would be severe, because these communities
depend heavily on the dimension granite industry for
employment. For instance, in Elberton, Georgia,_ sixty
percent of the non-farm workers are employed by companies in
the dimension granite business. Cold Spring, Minnesota,
Barre, Vermont, and Marble Falls, Texas are towns similarly
dependent on a healthy United States dimension granite.
industry. But these areas have been hard hit already by the
tfemendous increase in imported dimension granite. A
further blow in the name of' some philosophic ideal of

"reform" will create and perpetuate poverty among those

communities least able to survive such blows.

It is not unfair to say that the Administration's tax
proposals, and particularly the repeal of percentage
depletion for granite, will most probably destroy the
domestic dimension granite industry. A few of the larger
companies may survive, bu£imost of the companies are small
and do not .havé"thé‘vflnancial resources to weather yet
anothe:'étorma These catastrophic effects are a high price
to pay for increasing the revenue oﬁz the United Stﬁtes
goverﬁment by less than $4 million eacﬁ year. The actual
result will be a net loss to the Treasury in the form of
lost individual tax revenues and unemployment compensation

offsetting any revenue gain.
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The Administration's Tax Proposals are not Fair to the
Dimengsion Granite Industry.
. N -

“

The key issue that has emerged in the ongoing debate
over tax reform has been that of fairness. With respect to
the dimension granite industry, :‘the Administration's tax
reform proposals are not only mani;gestly unfair, they make
no real sense at all, Thousands of Jjobs and a whole
industry, and the areas that depend on it, are threatened by
a reform that will raise only a negligible amount of

revenue, if any at all.

The ramifications from the Administration's proposals
are immense and all of them must be analyzed before a step
is taken in the name of simplification which will have the
result of destroying an industry. As a capital-intensive
"smokestack™ industry, the granite industry would be among
those most severely affected by other portions of the
Administration's proposal. Abolishing the investment tax
crgdu_and__changing__depmgi_giiwon schedules would hit our
industry and other heavy industries very hard. The service
and financial industries, in contrast, would achieve
significant tax savings from the Administration's
proposal. If the granite depletion allowance is repealed,
the members of our industry simply want Congress to know
that such action will put an entire segment of the small

business community on the brink of collapse.
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We know that both Congress and the Pregident want to
enact a fair and equitable tax system. But fairness and
equity are not achieved by driving small businesses into
bankruptcy and devastating the economies of whole "areas.
Individuals are not benefitted by measures that alleviate

their income tax burden by relieving them of jobs.

Conclusion.

In summary, we strongly urge that percentage depletion
with respect to granite be retained. The dimension granite
industry is only barely 7surviv1ng under the onslaught of
imports, and loss of percentage depletion would ring {ts
death knell, In return for a possible increase in the
Treasury's coffers of no more than $4 million a year, an old
and respected American industry, which has contributed 8o
much to th;‘beauty and durability of our cities, would be

destroyed.

Kurt M. Swenson

President e

National Building Granite
Quarries Association

Box 482

Barre, Vermont 05641

(802) 476-3115

Appearing on behalf of:
National Building Granite Quarries Association
The Barre Granite Association
The John Swenson Company, Inc.
Rock of Ages Corporation
Other interested granite companies

56-330 O - 86 - 10
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The CHAIRMAN. What do the countries give—a 50 percent what?

Mr. SweNnsoN. Outright grants.

The CHalrMAN. What do you mean outright grants?

Mr. SwensoN. Well, I can tell you one story. We had a proposal
from a country, Ireland as a matter of fact, where, if we were to
erect a plant over there, and we used a price of $7 million, they
would give us—give us—$5 million.

The CHAIRMAN. OK, I see what you mean, grants just to locate
your plant there.

Mr. SweNsoN. That's right.

The CHAIRMAN. OK. And they will also pay all of your workers’
wages for a year? -

Mr. SWENSON. Approximately a year, because they feel that that
is a job-training period.

Senator Baucus. Where? In Ireland?

Mr. SweNnsoN. This particular example was Ireland.

The CHAIRMAN. Mr. Leisenring, let me ask dyou a question. I was
intrigued with the exported coal figures and the balance of pay-
ments. We export 81 million tons of coal?

—MTr. LEISENRING. That is correct, sir.

The CHAIRMAN. Last year, I mean.

Mr. LEISENRING. Yes.

The CuHairMAN. And we have a $4 billion net balance of pay-
ments on it? - ) .

Mr. LeiseNrING. That is correct.

The CHAIRMAN. How much do we import?

Mr. LeiseNRING. There is very little coal being imported into this
country now, Senator Packwood; but I did mention in my testimo-
ny that the Republic of Colombia has developed a very, very large
coal operation jointly between the Republic of Colombia and Exxon
Corp., which is going up to 25 million tons a year, and then I think
in steps higher to 35 million tons or higher. You can imagine what
the labor rates are down in Colombia. Also, half of the venture
owned R}'Fthe Republic of Colombia was financed by the World
Bank, IMF, at rates which are not available to Americans. ;

The CHAIRMAN. Let me interrupt you; I want to ask you a specif-
ic question: How much coal do we import now? We export 81 mil-
lion tons. Carl, do you know?

Mr. BagGE. About a million tons.

The CHAIRMAN. At the moment?

Mr. BAGGE. Last year.

The CHAIRMAN. So, at the mioment we have a sensational export
balance, not just in money but about 80 to 1 in terms of coal going
out and coal coming in, and no one can really compete with this,
short of extraordinary foreign subsidies of some kind.

Mr. LEiSsENRING. That is correct.

The CHAIRMAN. OK.

Senator Long.

Senator LoNG. No questions, Mr. Chairman.

The CHAIRMAN. Senator Baucus.

Senator BAucus. Generally, what is you - best argument that the
Tax Code should be used to counteract unfair foreign competition?
Mr. Swenson, you mentioned the Ireland grant as a kind of unfair
foreign competition. When Secretary Baker appeared before us, 1
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and others asked him how the United States should counteract
other countries’ unfair subsidies or grants et cetera. His response
was, “Well, do that some way other than through the Tax Code”—
use more direct actions like changes in trade laws, or outright ex-
penditures, or grants, but don’t use the Tax Code.

What is your re‘s‘?onse to the Secretary’s view? Any of you.

Mr. SweNsoN. Well, my response is, first of all we are not here
asking for some special change in the tax law; all we are here to do
is to ask you to keep it the same. So, that may be a simple answer, -
but what is the country going to do about the question of imports?
What is the country going to do about the issues of job creation?
We have had a trade adjustment assistance program in place for a
long time; we have had countervailing duty laws in place for a long
time. I have been personally exposed to those.

The Government doesn’t want to stop imports, and there are
robab’lﬁ'legitimate reasons for that-—better prices, perhaps, and so
orth. Trade adjustment assistance? You make loans under the

Trade Adjustment Assistance Program, and many -of those loans
are never repaid. The employees are still lost, because by the time
the assistance is granted the company is already dead, and there is
nothing it can do to regain its market share.

I don’t know that that answers your question, but I view the Tax
Code as something that has developed over the years to accommo-
date industry and jobs and so forth, and all of a sudden to change
the rules in the middle of the game is a very, very serious step.

Senator Baucus. What you are saying, basically is, don’t change
the code to delete certain provisions if their deletion would hurt in-
;lpstries which are suffering from increased international competi-

ion. ;

Mr. SwensoN. I think that that is my view. I think I would focus
g:l the issue of job creation and employment. That, to me, is criti-

Co%eg?xator Baucus. Does anyone else have a view on using the Tax
e

Mr. BepeLL. Well, Senator Baucus, I would certainly second that
remark. Don’t make the situation worse by increasing the tax
burden that presently exists. To go beyond and use the Tax Code to
significantly affect the international situation may involve consid-
eration of substantially different alternatives like value-added
taxes that have a far more significant effect.

“Senator Baucus. What if the code is changed, along the lines

ﬁ:'olposed by the administration? What alternative public policy ve-

icles are available to assist your industries to counteract unfair
foreign competition? Are there any? o

Mr. BepeLr. Well, I think we all suffer somewhat from having .
primarily a tax orientation. But certainly, in the general area of
the trade laws, even enforcing the present trade laws with refard
to the dumping of foreign commodities in this country, would I be-
lieve be a major steg‘hin the right direction.

Senator Baucus. Thank you.

The CHAIRMAN. Senator Symms.

Senator Symms. Thank you, Mr. Chairman.

One thing that I think also should be mentioned, and I make this
in the form of a statement to Senator Baucus’s questions about
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where we are in the industry both in coal and metals, is that one
thing that the Congress would have to think aboiit if they invoke
this—now, I personally believe that we will leave this tax law
alone; at least it will be my effort to see that we do, or if we don’t,
we probably will be talking about this bill for several years—-but
one thing we will have to have is a bi‘gger Navy, wouldn’t you all
agree with that? There is no way out of it, as I see it, as the Soviets
expand their fleet all over the world. If we are going to put our
mining industry out of business, we simply have to face that ques-
tion here in the Congress; so we have to have a bigger Navy, we
would have to have a picket line of destroyers all the way from
Africa to the mouth of the Mississippi so we could run the barges
to bring both coal and metals. So, I think that is really important.

But, Mr. Bedell, you made a point that is really dramatic, and I
want to 6ust quote it back to you and ask you some numbers on it:

“The U.S. metals mining segment is presently only two-thirds of
its 1980 size, and employment has been cut in half.” How many
jobs are you talking about?

Mr. BepeLL. I don’t have the gross number of jobs right at my
ﬁn%erti 8; I could certainly supply that for you, Senator.

he information follows:}"

nator SymMs, Furthermore, I made the statement yesterday at
a press conference that, if this proposal were passed, we would lose
400,000 more jobs in the metals industry alone. Would you concur
with that?

Mr. BepeLL. Yes, I think so, Senator.

Senator Symms. How about in the coal industry? How many jobs
would we lose in the coal industry?

Mr. LeiseNriNGg. We don’t have an_}y;1 figures on that; but we do
know that the growth of the industryIn capital expenditures would
be comé)letely ried up, and a great many of the marginal produc-
ers, and there are a large amount of marginal producers in the coal
industry, would go out of business.

Senator SymMMs. Do any of you have any figures on how much
money this proposition will cost the Treasury by having that many
more miners, which are generally higher paid jobs, dislocated, and
going through the unemployment misery? What the actual loss in

ollars in tax revenues to the Treasury as well as outflow in unem-
loyment compensation, readjustment, trade adjustment, and so
orth would tbere be?

Mr. LeiseNrING. For the coal industry we do not have those fig-
ures, but I would be happy to see that Price Waterhouse in their
study might expand that and make that information available to
you and to this committee as soon as possible,

[The information follows:]
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NATIONAL
COAL v
ASSOCIATION

ROBERT F STAUKFER October 9, 1985
yu o Prgoderd & Gurwoyg Lo

{200 463 2643

Mr. Edgor R. Danjelson

Senate Finance Committee

219 Dirksen Senate Office Bullding
Washington, D.C. 20510

Doar Mr. Danlelsont

Enclosed Is a corrected copy of the testimony of Mr. E,D, Lelsenring which was
presented on behalf of National Coal Assoclation on September 26, as part of the panel
on mining., Changes are minimal, and moy be found on pages 72 and 74,

Near the bottom of page 93, Senator Symms asked what the actual loss In dollars
might be to the Treasury should the provisions adversely Impacting on the mining
industry be enacted. Price Waterhouse, who provided NCA much of the data for our
testimony told us that such a number was Impossibte to quantify based on the Information
avallable to them, However, based on Treosury numhers and the testimony of the
American Mining Congress, based on the study by Arthur D, Little, Inc., a falrly accurute
estimation of Treasury income per job can be figured,

In direct response to Senator Symms' gquestion, the following answer inuy be
Inserted at the bottom of page 93,

"Mr, Leisenrings Senator, we do nof have the preclse Information you are
requesting, And, unfortunately, our Price Waterhouse study can not accurotely provide
the numbers you seck, However, If | might, | would point out that the Arthur D, Little
study commissionad by the American Mining Con?ron projected a mining ond related
industry job loss In the area of 400,000, The President's proposal to repeal percenta:
depletion estimates a revenue gain of about $4 billlon over a five-year period. Simple
arithmetic Indicates that Treasury galns $10,000 for each lost job, w much ore
unemployment ond welfare payments, retraining costs, lost taxes on personal income,
etc,? | don't know. | respactfu'ly suggest that It Is far more than 310,000 per each
potentially unemployed, And, one can't possibly quontify other odverse impacts on the
natlonal economy such as the balance of trade deficit, state and local costs, or in
addition the personal and {amily trouma of being thrown out of a job."

I 1 can be of further assistonce, please call on me,

Sincer

{52:2» ey /4’—/
Robdrt F,

Stouffer

RFS4g

1130 Beventeanth Btreet, NW.
Washington, D.C 20038 4677

(202) 46)-202%
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Senator Symms. I guess the thrust of my question is that I don’t
believe Treasury’s numbers when they talk about how much reve-
nue they are going to gain. If you look at -it-industry l‘)x; industry,
they are going to lose enormous revenues to Treasury. We have al-
ready lost it, because of the severe international competition. But if
we do anything to the Tax Code that makes it any worse for our
mining producers and lose more miners, the Treasury is going to
have less revenue, not more, and the static numbers that they use
at Treasury I think give the Congress a totally erroneous picture of
what really is going to happen, notwithstanding and not to men-
tion the national security implications, just the pure dollars and
cents.

Do you have figures on that, Mr. Bedell?

Mr. BepeLL. I don’t have them on the retraining, relocation, loss
side; but I think it is readily apparent that what you say is abso-
lutely correct, because of the small amount the Treasury projects
will ained in revenue from repeal of the depletion allowance.
For the hard mineral sector, including coal, Treasury estimates the
revenue pickup at something like $200 million a year. And if we
are talking about the loss of in excess of 400,000 jobs, that means a
yearly revenue gain of only, $600 per job. The offsetting loss of
their income taxes and the retraining costs are obviously going to
be greatly in excess of the small revenue gain,

nator Symms, Well, to be specific, in my State I asked Hecla
Mining Co. to run these numbers of what they thought would
haf)pen to Hecla.

would ask unanimous consent, Mr. Chairman. that I put this in
tge r&taciord at this point. And I will get those figures from my office

ut in.

he CHAIRMAN, Without objection.

[The information follows:]
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June 10, 1988

The Honorable Stoven D, Ryrras
Senator, ftate of 1daho

509 fanate Hart Off{co Butlding
washington, D,C, 20510 ’

Daar Stevos

In accordance with your recent roquast, 1 om forwvarding harevith an
internal wenmorandum aumnariring & study of tho iwpact of President Reagan's
newest tarx propowalo on Heela Miniug Company,

The natudy uaes nur actunl earnings parformanco ovor the past five yeara
an a baris for a comparicon hetwoen our tax 1{ability wunder oxfsting
legtolntion and chat undor the Presidont's preposal, In our highly cyclieal
businvoo, wo think {t {mportant that any auch otudy cover a period of
approvimately tho price cycle in aflvar {n order to be meantngful, We have
choaen here to uno tha five yaars 1979 through 1983, and wo considor the
avorago for this perjod to bo the moat {mportant number., Wo have also ansunod
that the prroponed depletion allowance phase-out vould have boen cempleted by
tha atart of this poerfod. We havr furthar assunod that the cperating loss
carryforvarde which affacted our actunl tax in recunt vearn did not exist,
aince thoy are an abnormal situation,

The boctom line 4o that the latost tax proposal would {acresse our
fuderal iuncoma tax liabilicy by 36%, This (o primarily tho result of tha loss
of the depletfon allowance. It is an improvemont over the proposale first
proponad by tho Treasury Departnent, primarily bocause the latent propooals do
not chonge our ability to expanse exploration comcs as thay aroe {ncurred,
Fovover, a 56% tncraame in our fedaral {ncome tax {s going to hava a serious
impoct on our ability to compete in the world mining scane. As you are vall
aevaro, this 1s tho arcna in wvhich wu wust coapets bacouse silver fo a
connndity traded world-wido with a prico set on a worldewide free market,
Although other aspects of tho Prestidant's tax proposals do fmpact us, wa fool
vo could live vith thom 4f ve could retain the prasont dapletion allowance.

Ploano bo aeaured that ve aro very much in favor of the {dea of tax
ainplification. Wo (ail to underatand, hovevar, vhy a so=called "“tox neutral"
tax sioplification bill noed involve, first, a tax mhift from {ndividuale to
corporationss and socond, A consciour tirther nhift of tax burden from sarvice
and other kinds of bduocinasses to three of uo 4n the struggling natural
resource industries, .

HECLA MINING COMPANY
WALLACE, iDAHO



1f vyou or monbern of your staff arn intorvested in further dotatla of this
study, pleanc feel froe to contact Nr, W, J, Griamer, Sonfor Vico Promident of
Heela Mining Conpany, who would be plcased to answor vour questinns., You nre
frae to une this fnfonmation {n any way that you nee f{t.

S{ncarely voura,

1, A, Griffich
Chairman

WAG: {g
Encs
ecer WO

HECLA MINING COMPANY

WALLACE, IDAHO ) -3
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HECLA MINING COMPANY
June 7, 1985

MEMORANDUM TO: W. A, Griffith )
FROM: Willfam J, Crismer

SUBJECT: The President's Tax Proposals

As a comparison, the attached schedule sets out the effect of the new tax
proposals compared with actual rosults on a scale-out for five years - 1979
through 1983 ~ ignoring NOL benefits and using averaging to get a five-year
total, While the computation is rough, it does reflect the effect of the pro-
posals,

The point is, the present law approach gives a five-year total of
$12,208,000 (1ine A) versus tha new proposal of $19,102,000 (line B), or an
increaso of approximately 56X,

The major causes are!
(1) Percontage deplution would be lost (i.0., phased out over five years,)

(2) The comparison rveflects the capitalization of 20% of exploration and
dovelopnent expensno, which is already roquired for years after 1984 (as
pare of the 1984 tax reforms). ’

(3) The chango in dopreciation allowances from the ACRS (Accelorated Coat
Recovary Systom) system put into eoffect in 1981 and the proposed CCRS
(Capital Cost Recovery System) system would have only wminimal effect on
Hocla,

(4) Thoere is an "alternative minimum tax" proposed, but the loss of parcent-
age daplotion (comparatively) more or less rendors this tax moot in our
example, except for tho five~year transition period (1986-1990) where we
phase out percontage depletion by 20X each year., (The effect of this
phasing out is not reflected in our example.)

We can discuss this mattor at any time.

f‘%mn

WIGtskp

Enclosure

cct  ABrown
TTGiles
Riilallace
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VECLA MINING CONPANY
~ COMPARISON Ui PRNUSED TRFASTHY TAX SCNOMZ
. WITH ACTTAL FOR PAST 5 YEARS
N {(EXQEDINC BOL RELATED ITDNS)
(5000) 1383 1382 1381
hrl-nc"m&t‘wg—
Excleding NOCs
Tazadle lacome (loas) pet retwrn filed s -0 5(9.193) $0:2.38)
Ald Back - 30Ls 11,727¢ ~0- -0-
Restated taxsble feceme (loes) 11,274 9.133) 12,736)
3 totals
Regulsr tax € 442 $ 9,24 3.416  Pref Item (4.229) Pref Item (5.839)
Histmen tax -~ Bypothetical 4,143 783 $(10.629} 90 $(2.190) %
lavestment credic a.:m £235) £i92 (303
Tax paysdle i) 5. 464 73,258} (5.81%)
l‘& = Estimated to reflect the
President's Tax Propossls
Taxsble tacome (loss) as sbowe - -
Ignorieg WOLs L% - (5.193) T12.736)
Add:
depletion in excess of cost .
depleiton 10,635 1.620 32¢
AMRs depreciation 1,785 433 0
* Fxpl fon and dewel -
2talize 26T (Note: 198) 1s oaly
Iacressed from 153) %2 1,922 2,569
Deduct:
E [-- % 1= plece of ACRs (2,012) (&) (s8)
Dividend paid deduction - 10T of dividends (281) - [£7%))
CCRS eepreciation oo capitalized expleration
and developmest expesnse €1.199) (1.216) {206)
Revised taxable 1acome 21,068 €6.933) (1:.5aY3
Tax € 23T £.951 €2,28%) 3.630)
or
Alzersstive mintmwm tax
Revised taxsble income (A) 21.064 6.92¢ (11,002)
Add preference frems
age depletice (already eliminated) - - i --
Capital gains - Prefeceace portiom —
ot sigeificamc - - --
Excess of ! and devel
cost expensed - Over 10 year amore. 2.969 , 801
Basis for altermstive miatmma Cax 26,024 2.x1)
Tax € 2T - 4,805 nIA A
3 tetals
Larger ~ Tax due —%— 8,95 (2.285) (3,830)
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$(28)
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.
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-0-
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Pref Ites (1,946)
$012,707) 2,323
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Senator Symms. But they estimated that their taxes over the last
5 years would be 56 percent higher than they have paid. Now, they
are not making a profit right now, with these depressed metals, but
when I inquired and quizzed the managers and the president of the.
corporation, “What would gou do if this tax burden was placed on
you right now?” They said, “We would have no choice except to
cease operations until the price of metals goes higher, because with
losing percentage depletion” and that is the biggest one that affects
them, more than the ITC's, even, but with losing that they would
have to shut down their operations—not all of them, but many of
their operations—and all of the other companies that operate in
Ic}i’ali\o have confirmed the same thing to me: they would have no
choice.

So, I think that this will be one issue that we surely will win on,
because I don’t think the other people have an argument. I don’t
know why they let people down in the bowels of the Treasvry come
up with these kinds of hairbrained schemes, myself. 1 never have
been able to figure out why allow that to happen. You know, it
seems to happen no matter who is in office, that the Treasury
keeps wanting to tax everything that they haven't thought of. So, I
even hate to come up with a new idea around here, or they will
want to tax that, too.

Mr. Chairman, I thank you very much for having this hearing
this morning, and I think that the statement of the mining indus-
try certainly speaks very close to home to me, because mining is a
substantial segment of our economy in Idaho, and this would be ab-
solutely devastating to the jobs and the people who live in my
State if this were passed. I will certainly be here trying to plead a
rational decision on the part of this committee, if we ever get to
this. I hope it is several years away before we really get to this

int.

The Chairman. I can assure you, if we do go to it, he will be here
doing just what he says he will do.

Thank you very much. Carl, I am glad you got on today.

We are recessed.

[Whereupon. at 11:38 a.m,, the hearing was concluded.)

By direction of the chairman the following communications were
made a part of the hearing record:]
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My name is Henry D, Forer and I am Partner-in-charge of
services to the savings and loan industry for Deloitte
Haskins & Sells, an international public accounting firm.
This statement is being filed on behalf of the Florida
League of PFinancial Institutions. The Florida League is a
state-wide trade association representing over 140 savings
and loan associations and savings banks operating in Florida
with aggregate assets approximating $90 billion dollars.

Florida lLeague membership includes both mutual and stock
institutions. As mutuals, net income is the only practical
source of net worth. Many of the stook institutiona are
recently-converted mutuals who, as new public companies, now
are seeking to establish their identity in the marketplace
as solid institutions with a consistent pattern of

earnings. Bo*h the stock companies and the mutuals are
striving to meet the credit needs, primarily in the housing
area, of the residents of Florida, one of the fastest-
growing states in the nation. -

Although the League supports the overall objectives of
fairness, growth and simplicity of the Administration's Tax
Reform proposals, we cannot sit idly by without pointing out
some of the extremely adverse financial effeots of cextain



provisions of the reform package. These provisions would
reduce the net income and net worth of League members at a
critical time when savings depositors, regulators and stock-
" holders have these measures of financial integrity under
high intensity scrutiny.

The Florida League lupport:'tha statements of the other
thrift industry representatives appearing before or filing
statements with the Committee. Rather than repeating their
points, we wish to confine our remarks to the financial
statement impact of the reform package. As explained below,
we are respectfully disagreeing with certain statements
contained in the September 12, 198% pamphlet of the Joint
Committeo on Taxation concerning this subject.

The Administration's tax reform proposals contain piovilionu
that will adversely affect the net income and net worth of
Leagua members as follows:

1. The total tax impact of the bad debt resexve
recapture will be reguired to be recognized as a
current expense.

‘

2, Bubject to final conclusions to be reached by the
Financial Accounting Standards Board ("PASB"), the
increase in the marginal thrift institution tax
rate will require an upward adjustment of existing
deferred income taxes, thus compounding the
financial statement effect of the bad debt resmerve
recapture.

Bad'Dobt Reserve Recupture
The bad debt deduction changes contained in the Administra-

tion's tax reform proposals will adversely and immediately
affect the financial statements of League members. Under
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the proposals, thrift institutions could no longer use the
percentage-of-loans ‘method or the percentage-of-taxable-
income method for computing bad debt deductions. Instead,
bad debt deductions would be available only as losses

occur. Further, previously deducted bad debt reserves would
have to be included in taxable income (recaptured) over a
maximum 10~year period.

Although the precise recapture calculation is not entirely
clear since it would be limited to an amount calculated
under methods previously utilized by commercial banks, it
can be estimated. In the aggregate, it could approximate
§200 million of tax for Florida thrifts and we believe it
would have an extremely adverse effect on many individual
Florida League members.

Under existing authoritative accounting literature, the
total income tax impact of bad debt reserves to be
recaptured would be recognized as an expense, based on
current tax rates, as of the enactment date of any new
legislation. This accounting requirement is immediate,
notwithstanding a permissible 10-year period of recapture
into taxable income. =

Paragraph No. 23 of Accounting Principles Board ("APB")
Opinion No. 23 states:

The Board concludes that a difference between
taxable income and pretax accounting income
attributable to a bad debt reserve that is
accounted for as part of the general reserves
and undivided profits of a savings and loan
association may not reverse until indefinite
future periods or may never reverse. The
asgociation controls the events that create
the tax consequence, and the association is
required to take specific action before the
initial difference reverses. Therefore, a
savings and loan association should not
provide income taxes on this difference.



299

However, if circumstances indicate that the
assoclation is 1likely to pay income taxes,

either current or in later years, because of
known or cxgectoa reductions *n the bad debt
reserve ncome taxes attributable to that

1 n f
the current perio ! the accrual o

ncome taxes shou not be accounted for as an

extraordinary item. (Emphasis added)

Thus, the tax effects of the proposed recapture of prior bad
debt deductions would be recognized in the financial
statemaents as an expense at the enactment date, based upon
tax rates currently in effect,

Deferred Income Tax Effoct
Under the Administration's proposals, the maximum marginal

tax rate of thrift institutions will become 338, Over the
years since 1968, this thrift rate has increased from 19.2%
to its present level of 31.3%. Existing deferred income
taxes were established using these lower levels of marginal
tax rates, pursuant to existing accounting literature,

Paragraph No. 19 of APB Opinion No. 1l states, in part:

+++The deferred taxes are determined on the
basis of the tax rates in effect at the time
the timing differences originate and are not
adjusted for subsequent changee in tax rate or
to reflect the imposition of new taxes...

However, accounting for tax rate changes as a result of the
tax reform proposals will depend on the final conclusions
reached by the FASB in its current project on income taxes,
The FASB has tentatively decided that comprehensive
interperiod tax allocation should be continued.  However,
the FASB favors a liability approach to interperiod tax
allocation rather than the deferral method presently used
and described above,



300

Under the liability method of comprehensive interperiod tax
allocation, deferred taxes would need to be adjusted based
on tax rates expected to be effect when the liability is
paid.

Paragraph No. 20 of APB Opinion No. 1l states, in part:

«++The estimated amounts of future tax
liabilities and prepaid taxes are computed at
the tax rates expected to be in effect in the
period in which the timing differences
reverse. Under the liability method the
initial computations are considered to be
tentative and are subject to future adjustment
if tax rates change or new taxes are imposed.

Accounting for a change to the liability method would be
subject to any transitional guidance included in any
ultimate pronouncement issued by the PFASB.

To summarize, under existing authoritative accounting
literature, the proposed increase in the maximum marginal
income tax rate would require no current accounting recog-
nition. The deferral method of comprehensive interperiod
income tax allocation emphasizes rates in effect at the time
the timing differences originate. Deferred taxes are not
adjusted for any subsequent changes in tax rates.

However, under the liability method tentatively decided on
by the FASB, the increase in the maximum marginal income tax
rate would require an upward adjustment, as of the enactment
date of any new legislation, of existing deferred taxes. We
believe these upward adjustments woyld be significant and,
coupled with the tax effect of the bad debt recapture, would
seriously erode not only net income but also net worth,
which is oritical to members of the Florida League of
Financial Institutions.
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Joint Committee Analysis

On September 12, 1985, the Joint Committee on Taxation
issued a pamphlet entitled, Tax_Reform Proposals: Taxation
of Financial Institutions (JCS-38-85), which discusses the
Administration's proposals. We respectfully disagree with a
number of statements contained in the pamphlet including the
following:

l. "The financial accounting methodology for
thrift institutions is the same as for
banks." (p. 24)

The above statement, which was made in the context of the
bad debt deduction, is clearly erroneous. We have
previouvsly (see page 3) &ited those provisions of paragraph
23 of APB Opinion No. 23 which classify the bad debt reserve
of a savings and loan association as a permanent difference.
Banks were not included in APB Opinion No. 23 and treat
differences between bad dgbt reserves for financial
accounting and income tax purposes as timing differences
(see AICPA, Audits of Banks, (1983), p. 94). Accordingly,
the financial accounting methodology for thrift institutions
is clearly not the same as for banks.

We also respectfully disagree with the following statements:

2. "Some thrift institutions have followed
financial accounting procedures which
treat the tax deduction for bad debts
under the percentage of income method as a
reduction in their effective tax rate
rather than as a timing difference. As a
result, no amounts currently exist in
their deferred tax reserve accounts to
cover the additional tax resulting from
the Administration's proposal to recapture
a portion of the bad debt reserve...[t]he
problem lies not with the Administration's
recapture proposal, but rather with the
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failure of certain thrift institutions to
show a deferred tax liability on their
balance sheets. Thus, it is argued, the
problem is one of a failure to follow
adequate accounting procedures in the
past, and not a problem of tax policy."
(p. 28-29) [emphasis added)

We believe the use of words "some" and "certain" to
characterize thrifts which have not established deferred
taxes on bad debt reserves is erroneous. Indeed, we do not
know of a single instance where deferred taxes were
established for permanent differences. Reference is again
made to existing generally accepted accounting principles as
set forth in paragraph 23 of APB Opinion No. 23, which
states:

“Therefore, a savings and loan association

should not provide income taxes on this

difference." [emphasis added]
We therefore submit that the problem is ﬁgg one of a failure
to follow adequate accounting procedures in the past but is
a tax policy matter that must be addressed by the Congress.
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STATEMENT OF S
THE EXPANDED SHALE, CLAY AND SLATE INSTITUTE
. TO THE
COMMITTEE ON FINANCE, UNITED STATES SENATE

September 26, 1985

Mr. Chairman and Members of the Committee:

The Expanded Shale, Clay and Slate Institute appreciates
the opportunity to present its views on President aeSEEETS‘ZZk
proposals being considered by the Committee. o

The Expanded Shale, Clay and Slate Institute is an industry
asgociation representing approximately 80% of the United States
producers of fbtary kiln lightweight aggregate. Rotary kiln
lightweight aggregate is produced by burning clays, shales and
slates in a rotary kiln, Burning expands and stabilizes these
raw materials to make them suitable for use as a lightweight
aggregate. Almost all of the lightweight aggregate produced in
the United States is sold as concrete aggregate and used to make
lightweight concrete products such as structural concrete, roof
slabs, concrete masonry block units, insulating concrete and
precast shapes.

The Institute strongly supports certain elements of the
President's tax reform proposal. However, we believe some
elements of the proposal constitute a serious threat to the
economic vitality of the lightweight aggregate industry.

The economic strength and viability of the lightweight
aggregate industry is essential to the Nation's continued indus-

trial and economic well-being. The use of 1ightwe1ght aggregate
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in the construction of buildings, housing and our Nation's
highways and bridges has resulted in tremendous savings of steel
and other critical materials and minerals. 1In addition, the
reduction in design requirements of buildings and highways made
possible by the use of lightweight aggregate is of untold
benefit. For example, lightweight aggregate has been used in
such notable structures as the roof of the\United States Capitol
Building, the Chesapeake Bay Bridge, the World Trade Center in
New York City and the two tallest concrete structures in Chicago
and Houston., In the reconstruction of the United States Capitol
Building lightweight concrete, rather than ordinary concrete, was
used for the roof slabs because the building's supporting
structures could not carry the tremendous weight of ordinary
concrete. In the construction of the Chesapeake Bay Bridge,
spanning 4.3 miles of open water, lightweight concrete, rather
than ordinary concrete, was used for the bridge deck. By using
lightweight concrete instead of ordinary concrete the dead weight
of the deck was reduced by more than three million pounds per
mile, resulting in a substantial saving in structural and
reinforciny steel.

A federal tax system that recognizes the importance of the
lightweight aggregate industry to the Nation's industrial and
economic well-being is essential to the industry's survival and
the Nation's economic vitality.

The present federal tax system recognizes the importance of
the lightweight aggregate industry and provides many tax

incentives designed to encourage the development and production
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of lightweight aggregate, Percentage depletion is foremost among
these incentives.

The basic purpose of the percentage depletion allowance has
always been to insure an adequate of supply of the Nation's
national resources at a reasonable cost to the consuming public,
Provision for the percentage depletion allowance in the tax law
illustrates that minerals in the ground have no usefulness to the
public unless someone has the courage and persistence to assume
the risk, and make the substantial invostments of capital essen~-
tial for the discovery-and production of certain vital minerals,
such as clay, shale and slate used in the production of light-
weight aggregate., A phase out of the percentage depletion allow-
ance would eliminate the financial incentives necessary to
justify the efforts and expenses needed to discover shale, clay
and slate deposits suitable for the development and production of
lightweight aggregate.

The discovery, development and production of shale, clay and
slate deposits suitable for lightweight aggregate is a capital
intensive industry. The percentage depletion allowances helps to
finance these capital needs and has generally been reinvested toi
(i) develop new deposits of clay, shale and slate; (ii) develop
and modernize new mineral processing technology; and (iii)
develop more cost efficient environmental controls in mining
technologies, A continuation of percentage depletion is
essential to the lightweight aggregate industry.

Producers of lightweight aggregate analyze their potential

return on investment (ROI) in deciding whether to invest in a new

R
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deposit of clay, shale or slate and the facilities necessary for
development and production. Percentage depletion is a
significant component of the ROI factor and has become an
integral vart‘og\thg economics of the lightweight aggregate
industry. A ph;ae out of the percentage depletion allowance will
substantially reduce and poasibly eliminate the after-tax ROI on
many existing and planned projects to develop and produce

' lithweigﬁt aggregate, This reduction in ROI will discourage
outside investors from investing in the lightweight aggregate
industry and reduce the availability of internally generated
working capital for new investments. This reduction in after~-tax
ROI and internally generated working capital wiil result in; (1)
reduced production of lightweight aggregate; (ii) reduced
exploration for suitable clay, shale and slate deposits and
development of lightweight aggregate; and (iii) reduced numbers
of highly paid skilled jobs in the lightweight aggraegate
industry. .

A phase out of percentage depletion may signal the end of an
industry in America that is flouilahing in the Soviet Union.
Since 1970, only one new lightweight aggregate plant has been
constructed in the United States, During the same fifteen years
the Soviet Union has built many new lightweight aggregate plants.
The lightweight aggregate industry has witnessed a drastic
decline in the development and production of -lightweight
aggregate. The decline is due to rising energy and environmental
control costs and to increased imports of lightweight aggregate.

The Soviet Union, in particular, has encouraged the production of
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lightweight aggregate because of its many outstanding qualities
like energy savings, fire resistance and durability. The
lightweight aggregate industry must have percentage depletion to
remain competitive with an ever increasing foreign lightweight
aggregate industry,

It is generally recognized that mining is an extremely risky
business. Because of the risks and the capital intensive nature
of the mining business, most companies are unwilling to invest
their own capital. Despite this fact, substantial investments
have been made by producerxs of lightweight aggregate to modernize
plants and equipment and to develop more cost efficient mining
technologies. These inveatments of capital have been made with
the expectation that the tax laws would continue to provide
essential incentives, like the percentage depletion ullow&nce, to
help achieve an adequate financial return on these long-term
fixed investments., Congress' enactment of the Mining and
Minerals Policy Act of 1970 and the National Critical Minerals
Act of 1984, bolsterod this expectation by reaffirming that
development and availability of critical minerals and materials
are essential to the economic well-being and industrial capacity
o0f the United States. The proposed elimination of the percentage
depletion allowance directly conflicts with Congress' existing
mineral ﬁqlicy since elimination of percentage depletion will
reduce the number of lightweight aggregate plants in this
country. This apparent conflict in Congressional policy is
irreconcilable, The percentage depletion allowance must continue

to be an integral part of our national minerals policy.
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The percentage depletion allowance is a sound ahd effective
financial incentive for mineral exploration and development in a
high risk and capital intensive industry. Our nation, our heavy
industry, and our military strength depend on stable and
available mineral wealth., Without percentage depletion the
mining industry would not be what it is today. Percentage
depletion is one of the principal foundations of our economic,
fiscal, and tax policies and has helped support the economic and
military strength of the Nation. The incentive and support
provided by the percentage depletion allowance should not be

eliminated.
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Senator Bob Packwood

Chairman

Senate Finance Committee

United Statas Senate

SR-259 Russell Senate Office Building
Washington, D.C.

Re: Statement of Brucw O, Jolly, Jr. and Jchn
Ostby for the Rocord of the Comnittee on
Finance of the United States Senate on the
President's Tax Proposal to the Congress for

Falrness, Growth, and Sinplicity
Dear 3enator Packwoods

Enclosed is a statement submitted by Bruce O. Jolly, Jr., of McUlinchey,
Stafford, Mintz, Cellini and Lang, P.C., New Orleans and Washington, D.C. and
John Ostly, of Ostby and tealon, Alexandria, Va. on the President's proposal
to tax the income of all credit unions that have more than five million
dollars ($5 million) in member savings.

I am the Chairman of the ad hoc Suhcommittee on Taxation of the Credit
Union Comittee of the Amarican Bar Association and represent credit unions
throughout the United States. Mr. Ostby served as General Counsel of the
National Credit Upion Administration under former Administrators Nickerson
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and Montgomery and Chairmen Connell and Callahan. Mr. Ostby is currently the
Chairman of the Credit Union Camittee of the American Bar Association. This
atatemant, however, is not submitted on behalf of the American Bar
Association, but rather represents the views of experts familiar with credit
unions and their role in the financial industry.

It is with pride that we report. that credit unions, as unique financial
intermediaries, .have adapted successfully to the derequlated market —~ even
led the way - without losing their identity. Likewise, it is with concern
for their future that we review the proposal to tax thess same institutions,
the results of taxation on other previcusly tax-exenpt entities, and the
argumants for and against the change in the tax status of the nation's credit
union. Finally, we evaluate the probable consojuerces of taxing credit
unions.

Present Law

The Tax Code presently provides for the tax-exenpt status of credit
unions in two discrete sections of the law ~~ Section 501(c)(l) for federal
credit unions and Section 501(c)(14) for state~chartered credit unions. The
history of these exanptions has been already well-documanted in the
submissions by two trade associations to this committee. However, we would
1ike to highlight the salient qualities of credit unions that provided
Congress with the yardstick for establishing the policy ohjectives that
underlie the current tax-exempt status of the nation's 18,000 credit unions.
Although these objectives were first recomized in the Tax Acts of 1937 and
1951, these qualities are still viable today and support the same policy
decisions concermning the tax-exempt status of all credit unions.

o First, credit unions were and are rm-ptoﬂt:. enterprises.

o Seocond, credit unions were and must, by law, remain true mutual entities
with merber participation in their governance.

o Third, credit unions nust, regardless of size, continue to conduct their
operations in a manner dedicated to meeting the needs
of their mabers and that in all respects fulfills the societal
goals that Congress originally endorsed when it accorded credit
unions their present tax-exempt status.

o Finally, Congress itself must consider the overriding question, "If we
change a fundamental tenet of credit union operation through the
Tax Code, would we have to recreate these ontities tamorrow?"

The P. ad .
The President has proposed the repsal of the tax-exampt status for credit

unions with assets in excess of $5 million. The proposal would tax “large®
credit unions under the sams rules that apply to other thrift institutions.
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‘The proposal would leave unchanged, for the present, the federal
tax-exenpt status of those credit unions with less than $5 milllon {n assets.

Tho proposed effective date would be January 1, 1986,

The President's Arquments in Support of the Proposed Change

The President’'s proposal to repeal the tax-exempt status of more than
@,000 of the nation's credit unions concludes that "because of their tax
aexenption, credit unions enjoy a competitive advantage over other financial
institutions such as commercial banks and savings and loan associations."

That statement alone, however, does not articulate sufficiently the
underlying Treasury analysis that must have preceded the conclusion. Rarely
do such sweeping changes in tax policy come to the fore without a hroader
underlying rationale.

The proposal notes that credit unions have grown and that their share of
the consumer loan and savings market has increased as a result of "expanded
powers” and their "tax-exempt status.” Most telling, however, is the initial
statement that under current law, credit union income is exempt, whether
distributed or "retained."

The articulated reasons for chanqging the tax-exempt status of credit
unions, therefore are:

\ o Credit unions oxercise mmy\o! the'same powers as banks
and thrifts. ' ,

o Soma credit unions are "large."

o Retained credit union eamings escape taxation = until
the cradit union is dissolved.

Arquments For and Against the Proposal

Even if the foregoing conclusions were entirely true, the justification
for modifying the policy objective inherent in the preferentiAl
treatment of credit unions is not considered, much less answered, by these
statements.

We are confident that members of the Finance Committee, the Congress and
the Treasury Department. shara our belief that credit unions cperate in a
manner distinctly different from the hanks and thrifts to which their consumer
lending powers are so often compared. Other submissions to this comnittee are
replote with exarples of corpassionate behavior exhibited by credit unions
toward credit union members not demonstrated by other financial institutions
serving the same market, at the same time, and under the same circumstances.
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It is inportant, therefore, to understand why credit unions consistently
be have differently from other financial institutions. The true policy issue,
which Congress must oonsider, is whether credit unions are unique because
of their structure or because of their tax-exempt status. If it is the
latter, then the Treasury proposal weighs mich heavier on the side of
fairnoss.

The question of taxation of "large" credit unions is significantly
different fram the debate surrounding the question of, for instance, the
deductibility of state and local income taxes or the structure of the
investment tax credit. The latter involves degree of taxation) the former
implicitly indicates that the credit union movement no longer performs the
singular function that Congress originally designated cradit unions to
perform.

To suggest that size alone is an appropriate basis for change in the tax
law is no rore appropriate to credit unions than to suggest that large
universities with huge endowmants have somshow strayed fram the ideals that
provide the hasis for the exewption of educational institutions. No, the
analysis must focus on the policy determinations that originally afforded
credit unions their tax-exempt status. We believe t.het it is the unique
structure of credit unions that prompted Congress to grant them a tax-exempt
status and that the determination is still a viable tax policy consideration
in 1985,

Al

The factors that distinguish credit unions from the banks and thrift
institutions to which they are so frequently compared are mumerocus. These
distinctions between cradit unions and thrifts are founded in law and
translate into the operational differences that have historically supported
ﬂnxz present tax-exempt treatment of credit unions. Specifically, credit
unions ~—

o Are non-profit entities (whila other financial
institutions operate for profit).

o Must limit membership to individuals with a common
bond.

o Must deal solely with members.

o Are true mitual institutions -~ with each mamber
aensured of an equal volce in the operation of the
credit union. (Federal law prohibits cumulative voting
or the assignment of voting righta to an existing board
of directors as part of the mambership agreemant.)

o Shares are equity =- not deposits -~ and that treatment
is reflectel in their priority in liquidation.



McGriNenEey, STAPFORD, MINTZ, CELLINT & LANO. rc

318

Senator Bob Packwood -5 - Septenber 27, 1985

Must depend on wvolunteer officials. Only one hoard
member may be conpensated as a board member. The
credit union manager may serve on the board, tut is
campensated as a credit union employee not as a board
merber. All other board and statutorily required
coamnittee members mist bs unpaid volunteers.

Do not serve the general public. Even with

multiple groups in the same field of menbership, the
process requires each participating group to have the
requisite identity of occupation, association, or
residence within a well-defined 9uoqraph!.c area that
has been unchanged for 50 years.

Do not make conmercial loans. Although the types of
consumer loans authorized have changed in the past
decade, major areas of lending activity remain without
the lending authority of the nation's credit unions.

Are restricted in their investment authority, ensuring
that credit unions remain dadicatod to the fundamental
goal of providing a lov cost source of funds to their
marberas. Even in time of low loan demand, credit
unions cannot seek many investmsnt opportunities that
would allow them to earn higher yields and attract
rate~gensitive funds.

Have limited access to outside capital sources. This
inability to raise capital from external sources is one
of the moet significant limitations facing credit
unions.

May, genarally, not accept doposits. All accounts are
lagally "shares" and unlike counterpart “mutual” thrift
institutions, no debtor-creditor relationship arises
between a credit union menber and the credit union when
a deposit is made.

May invest only 1% of their assets in service
organizations providing services to the credit union.
The inability to tap cutside capital umm again
limits operations.

May lend only 1% of their assets to their service
organizations.

Merbers may not vote by proxy.
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o Must permit members to appeal adverse loan decisions
either to the board of directors or the credit
camittee.

© May authorize interest refunds to borrowing members.,

o Must have a supervisory committee with power to suspend
any officer.

o Must conduct routine audits. The supervisory committee
is required by statute to verify accounts at least once
avery two years.

o Must make statutorily required transfers to reserves.
These required transfers are ironically castigated in
the Ptu%ﬁc'l proposal as unfair hecause they are not
taxed even though they represent a congressional
detormination that they are necessary for the safety
and sourxiness of the institution.

o Are required to pay dividends on all share balances
when the minimm par value of shares exceed $5.

O May expel members.

o Are not subject to tax, other than real property and
tangible personal property taxes to the extent levied
on similar property held by other business.

© May exercise only limited non-discretionary trust
powers. -

o May be allotted space in federal huildings where
available to serve federal erployees.

o May issue share drafts, not checks -~ legally distinct hecause
they are not drawn on a depouit account.

The majority of these restrictions on credit unions are found in the
state statutes regulating state-chartered credit unions, as well as in the
Fedoral Credit Union Act. The unnistakable conclusion must be that,
notwithstanding the superficial appearance of similarities between the
consumer powers of credit unions and other financial institutions, credit
unions are astatutorily mandated to he =~

o Non-profit
o Democratic, mutual institutions
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o That serve only specific groups in a field of membership

o With statutorily limited authority to raise external
capital, invest rescurces, or lend funds.

With the understanding that credit unions are structurally different from
their financial institution counterparts, Congress has befors it ample
avidence of the unique behavior that that structure generates. The role that
such enber-oriented financial institutions play in American society is best
recalled by the Jimmy Stewart movie "It's A Wonderful Life" in which the town
in the middle of the Deprassion stood together to save its building and loan
fraom threatened insolvency.

The early history of the taxation of thrift institutions also provides a
meaningful basis for evaluating the potential impact of the present proposal
on the nation's credit unions. Thrift institutions were originally designed
to be philanthropic rather than profit-oriented. The dual purpos¢ was to
provide a safe haven for an individual's (member's) savings and simultanecusly
to supply a source of funds for financing residential loans. Due to the high
priority Congress placed on residential oconstruction and thrift, savings and
loans and savings bank# were exenpted from inoome tax when the first Revenue
Act was passed in 1913. The 1913 Act specifically excluded "mutual savings
banke not having capital stock” and "domestic muilding and loan
associations.”

The 1939 Internal Reverue Code provided a similar tax exemption for
"domestic tuilding and loan associations substantially all of the husiness of
which is confined to making loans to members." All transactions of early
domestic building and loan associations were oconfined to members. An
individual had to be a shareholder of the association to participate in its
benefits. Thus, members were both borrowers and lenders. The raticnale for
the agsociations' tax-exempt status was that interest paid hy shareholders-
borrowers on loans was effectively being veturned to them in the form of
"dividends" on their accounts. As thrift institutions continued to develop
both in size and complexity, however, pressures mounted in the financial
commnity to bring thrifts under federal taxation. The goal was to work
toward “"equitable” taxation of all financial intermediaries.

The Depression caused significant economic losses for banks, savings
banks, and savings and loans. Credit unions faired better during the
Depresaion because as cooperatives, its member-owned shares were
“scaled-down" rather than liquidating a credit union. The mernbers’ savings
shrank, but the mutual antity survived. In other words, credit union mambers
realized equity participation in their savings institution.

The 19308 also marked the beqginning of the ercsion of cther thrift's
tax-exempt status. Prior to 1932, "dividends" received from savings and loans
on acoounts were nontaxable up to $300 per person. The Ravenue Act of 1932
repealed this special exemption by treating these dividend payments like
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interest income from a bank deposit. The Public Debt Act of 1942 went a step
further by repealing the exemption from income tax granted to distributions
from federally-chartered savings and loans. Thus, by 1942, savings and loan
dividends paid to depositors were fully taxable even \-houqh thrifts themselvos
remained exerpt.

Mounting political pressures for “"equitable taxation" of financial
institutions forced Congress to pass the Ravemue Act of 1951, The 1951 Act
bought an official end to the tax-exampt status of the savings and loans and
savings banks by subjecting them to tax laws applicable to all corporations.

Even after adoption of the 1951 Code, domestic huilding and loan
assoclations were allowed tax deductions for loan reserves that greatly
exceeded their actual losses. This deduction for building and loan
associations was an outgrowth of Congress' recognition of the high risks
involved in making long-term mortgage loans and the need to provide furndis to
finance the nation's housing requirementa. The effect of this henefit was to
increase greatly the associations' after-tax yield on investments and loans.

The 1962 Revenue Act instituted a number of changes in the tax formula
for savings and loans that can only he characterized as staggering. The
offactive tax rate for savings and loans jumped from lese than 1% in 1962 to
16% by 1963. In contrast, the effective rate on mitual savings banks, which
were not subject to the same restrictions on lending as savings and loans,
changed very little. The primary reason for the marked diffaronce was the
saving banks' ability to hold large amounts of tax-exenpt socurities while
still obtaining a substantial had debt deduction. With the '69 and 'Sl Acts,
the pressure to tax the sarnings of institutions with statutorily limited
purposes has increagsed even more.

As this brief overview shows, gruwth may have contributed to the
detormination to tax savings and loans. However, that declieion appears to have
been based more on their drift away from a nonprofit, mutual orientation and a
dedication to lending only to members.

In tuming to the question of probable consequences of a change in the
exempt status of cradit unions, the Finance Committae and ultimately Congreus
must oonfront the truly hard issues.
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We foresee three major effects if Congress elects to tax credit unions.
First, we believe that credit unions will not fail to notice the difficulties
experienced hy limited purpose thrifts in the years since 1951. Thus, we
predict substantial pressure to change the very structure that distinguishes
today's credit unions from other financial institutions.

The second consequence is that the services offered by credit unions will
chamnqe. Credit unions will be forced to raise loan interest rates or service
charges, or hoth, to retain the safe levels of capital needed by today's
financial institutions and deliver the same types of services demanded by
membors. Although there will he even groater prassure to decrease operating
expenses, we do not believa that cradit unions will he able to attract and
ratain qualifiad voard and committee membere without providing adequate
cormpensation.

Finally, the most significant change would result from the credit union
neel to seek oxternal sourcea of capital to maintain stability, provide for
growth, and retain their vitality in a competitive, deregulated marketplace.

Conclusion

Answering the question -~ whather the tax-exarpt status of credit unions
or whether their structure makes them unique -~ ie to pose a question best
answered Ly histnry. Clearly, the structurs is uniqua. It is a reflection of
their historic purpose and the fundamental policy determination made in
granting the original exemption.

Unlike the thrifts.in the 1950s, credit unions in 1985 have not departed
from the funklamental structurs and purposes that warranted a reaffirmation of
thelr presont tax treatment in 1937, 1951 and 1978. Also, the fact that
taxation will affect only that portion of income actually retained in
raserves noeded to ensure safety and soundness should not lead Congress to the
conclusion that the impact will he minimal. ’

If Congress olacts to end the special tax status of the nation's credit
unions, it must recognize that the change will create suhstantial pressures to
fundamentally alter the structurs of these financial intermadiaries.

We appreciate the opportunity to express our views on this matter.

Very truly yours,

- N
l;\Jr., Esq.

BOT/hrh/AA/4107

56-330 O - 86 ~ 11
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The following statement is submitted on behalf of the Mining and
Reclamation Council of America (MARC) for the hearing record of the Senate
Finance Committee on the impact of the President's tax proposals on the mining

industry.

The President's tax proposals for "Fairness, Simplicity, and Growth"
contains a series of provisions designed to raise billfons of dollars over the
next few years, Several of these will adversely impact the coal {industry,
While overal) the proposal is a laudable attempt to impart "fairness" to the
tax code, the reforms would reverse a numher of longstanding industrial

policies,

Much of the revenue needed for the tax redistribution components of the
plan would be ratsed by taking back production and capital formation
incentives for basic industries as coal, Those incentives are critical to
enabling the U.S. to continue to be the most efficient, safe, and

environmentally sound coal producer in the world.

At the outset 1t must be noted that the coal industry already pays more
than 1ts fair share of taxes. In addition to {ts federal income taxes the
coal industry also pays over $700 million per year to the federal government
in special taxes on the coal industry-the black lung and surface mining tax-in
addition to royalty payments on federal coal and state income and severance

taxes.

)
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For the past several years many of the coal industry's capita)
investments have been only marginally profitable--in part due to the one or
two major tax provisions that encourage exploration and development. In this
regard, the coal industry is acutely concerned by the President's proposal to
phase out percentage depletion for coal and practically eliminate expensing of
exploration and development costs. Changes to these provisions would compound
the tax burden on the coal industry as would proposals, to a lesser degree, to
eliminate the capital gains treatment for coal royalties and the accural of

reclamation reserves.

Coal's effective 8,5-% depletion allowance 1s already low compared to
other minerals, which receive allowances as high as 20 %. While all domestic
minerals are extremely important to the Nation's welfare, none are more
important to the economy and our energy independence than coal, As the
Committee 1s well aware, the Congress, through the decade of the 1970's - in
response to major “ofl shocks* - established a national policy to utilize
domestic resources and reduce the importation of energy from abroad to the
maximum extent feasible, This policy would be seriously jeopardized by the
President's proposed changes in tax treatment of the coal industry.
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The coal industry has been severely impacted by the current worldwide
recession., Both domestic and foreign production are down in 1985, Hundreds
of mines are closed and thousands of miners continue to be out of work,
Artifically low gas prices, the ofl glut, and high transportation and
environmental conﬁl!anco costs for coal are making coal less competitive with
other fuels. Any additional tax burden or change in percentage depletion will
exacerbate the problems facing the entire coal {industry. Both small and targe
producers will be impacted, since depletion is figured on a mine-by-mine basis,

In spite of the current downturn in coal markets, the coal industry must
begin now to accommodate expansion and growth for the future to meet the
Nation's projected needs. By conservative estimates, the coal industry will
require capital investments of at least $30 billion 1n constant dollars
between now and the year 2000, This amount {s inordinately larger than the
current total industry capitalization of $20 billion. As outlined below, the
proposals under consideration will make the needed capital increasingly scarce

and far more expensive,

While capital costs vary according to the terrain &nd the depth of the
seam, 1t is generally accepted that the capital cost to install a new mine,
exclusive of the cost of coal, averages about $65 per ton of annual
production. This figure does not include the substantial administrative costs
prior to start-up, such as securing permits, surveys, feasibility studies, and
other related costs. Thus, a medium-sized mine, with a capacity of one

56-330 O -~ 86 ~ 12
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milifon tons a year, represents well over a $65 million capital expenditure by
the time 1t actually begins commercial production. These new mines will mean

thousands of additional jobs for miners.

Production costs are also skyrocketing, Total industry production costs
Ancreased over 100 percent during the period 1975 to 1984, The cost of
machinery alone was up over 126 percent during that period. In spite of this
trend, prices for coal have increased by a smaller percentage. In fact, in
constant dollars the national average minemouth price of coal has declined by
18 percent over the same period. The coal industry has survived this
shrinking margin between costs and prices by making the necessary investments
to increase productivity. Over the past seven years production per man hour '
has increased 176 percent in underground mines and 145 percent at surface
mines. This impressive record of produstivity increases is largely the result
of investing internally generated‘uorking capital in improved technologies for
extracting coal and the acquisition of more productive equipment to be used in
the mines. Elimination of percentage depletion for coal would directly and
significantly reduce the availability of working capital for such investments
in the future, thereby threatening future productivity increases in the coal

industry.

Coal must compete in the money market for 1ts capital requirements,
Given the high risk nature of coal mining, the industry's cyclical nature, and



323

-5

the present low profit margin, any reduction in tax incentives that have a
current or future adverse fmpact on profits will make capital for opening new

mines less available and more expensive,

Coal operators, as any other business, Took at thefr potentfal return on
investment (ROI) 1n determining whether to invest in a new mine and related
faci1ities, and, as any other businessman, the coal operator's bottom 1ine s
making a decisfon based on the after-tax ROI. Percentage depletion, ihd the
other incentives mentioned earlier, are significant components of ROl and a
major source of cash flow for investments in productivity improvements,
research in more cost efficient environmental compiiance and mining
technologies, and new mines. By itself, and in conjunction with other
proposed tax changes mentioned herein as well as the Adm{nistratién's proposal
to increase the black lung excise tax by 50 percent, the after tax ROI on coal
mine projects promises to be substantially lessened and in many cases,

eliminated.

This reduction in RO{ wi!‘ both decrease the attractiveness of the coal
industry to outside investors and substantially reduce the avaflability of
internally generated working capital for new investments. As a consequence,
the cost of capital for the coal {ndustry will increase; the industry will
stagnate and begin to shrink; and, the number of highly-paid skilled jobs in
the mining industry will be reduced as investment capital and operators leave

the industry and pursue ventures which promise a higher ROI,
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As investment in technologies to increase productivity and in new mines
shrinks, the production cost per ton on coal will increase relative to
competitors to the United States coal industry in both domestic and
international markets. This will result in - (1) increased coal and of)
imports into the U.S. for power generation; (2) increased electricity imports
from Canada; (3) a decline in the U.S. share of the world coal markets and a
reduction in coal's contribution to the balance of trade deficit; and (4)
higher prices for domestically produced coal than would otherwise have

occurred.

Energy Secretary Herrington, in testifying recently before the Senate

Finance Subcommittee on Energy and Agricultural taxation stated that:
“The net effect of the President's tax gropoul on the
coal industry...wil]l mean a higher leve) of tax
11abilities for both oxuting and future coal mines, with
an eventual price increase of perhaps 5-10% on coal from
new mines,..." .

The Secretary's observations, based upon an analysis we have not had the
opportunity to review, would appear to be generally accurate. They reflect,
however, a fundamental misunderstanding of the coal market. The price of coal

\
is determined by the economic law of supply and demand. So long as ofl is
available for base and peak load power generation at stable or declining
prices; foreign coal is avaflable at prices as much as 30% below domestically

produced coal in selected markets; and imported electricity is available at
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prices below the cost of powsr generation domestically, the prices for coal
cannot rise since the market will not purchase it at a higher price,

As a consequence, coal operators will have to absorb the "higher leve)
of tax 1{abilities" the Secretary noted. Both their after tax margins and
internally generated working capital will be reduced with the effects,
outlined above, the expected result.

The {mpact of these changes, while they will effect all coal operators,
will be acutely felt by the small, independent coal operators MARC
represents, Generally, these operators, which comprise the overwhelming
majority of operators in the industry are privately owned and almost
exclusively dependent on internally generated cash fiow for capital, The
President's proposals will dramactically decrease the cash flow available to

such operators.

As a consequence, should the proposed changes be effected, the Committee
should anticipate an acceleration of the trend toward concentration in the
coal industry, According to the Energy Information Agency, small companies
have suffered a dramatic decline in nationwide production share in recent
years. DBetween 1977 and 1983, companies producing l1ess than 200,000 tons
realized an overall production share decline of 35%. Producers in the 200,000
to 500,000 ton range lost nearly 9% of production share, while companies
mining 500,000 tons and up realized a 45,3% increase in their percentage of
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overall production. During this six-year period, nationwide coal production
grew by over 13%, Ten years ago there were over 7,000 coal producing

companies in the U.S...today there are less than 3,600,

Other elements of the President's proposal, mentioned earlier, ui!l also
have a disproportionate impact on smaller oparators. The deduction of
axploration and development costs, which are expenses that a coal industry
must pay at the time they are incurred and largely labor intensive, -are also a
significant source of cash flow. It makes no sense that a high-tech company
can deduct the salary of a scientist to refine a micro-chip while a coal
operator s not permitted to fully expense the wages of a worker constructing
a road to a new mine. It's fronic that the Interior Department s criticized
and chastised for not having obtained sufficient data from the industry prior
to leasing federal coal while the Treasury Department promotes tax policies to

discourage development of exploration data.

Te President's proposa) also proposes to repeal what's left of capita)
gains treatment for coal royalty income and the limited ability of an operator
to deduct accrued reclamation expenses. Less than one year ago, in this very
room, the conferees on the 1984 Tax Act eliminated a 30-year policy of capital
gains treatment for coal royalty income between related parties and
Tegislatively reversed & unanimous opinfon of the Tax Court that coal
operators, as accrual basis taxpayers, are entitled to deduct 1{abilities when

they arise as they are required to accrue income when it s earned.
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Both actions contained 1imited grandfather provisions to avoid
destroying the economics of previously entered contracts. The Prasident's
proposal would abrogate those agreements in which the Treasury Department was
a party. While the dollar impact of those proposed changes may appear
insignificant in the context of the President's proposal, their repeal would
h;vo a significant adverse impact on many operators and in some situations
would make a contract originally negotiated to make a profit into a loss. The
repea) of the accural provisions would, as depletion, result in directly
reduced cash flow and availability of working capital., -

In conclusion, MARC would 1ike to point out that the provisions of the
tax code referenced in this statement are an integral part of our Nation's
industrial, economic, and energy policy. Any modifications of these
provisions must closely be scrutinized in 1ight of the ramifications these tax
policy changes will have on other national policies and national suur:ity.

The proposed changes will result in decline of the projected growth of the
domestic coal industry; a decline in number of available skilled jobs in the
relatively high wage coal industry; a decline in economic activity in the
historic coal mining regions of the Nation; and, a restructuring of the highly
competitive coal industry resulting in a further decline 1n numbers of

independent coal operators.

DRG/#0330A



828
STATEMENT OF ROBERT A. HESS
PRESIDENT

NATIONAL ASSOCIATION OF FEDERAL CREDIT UNIONS
BEFORE

THE COMMITTEE ON FINANCE

UNITED STATES SENATE

ON

' PROPOSALS TO REPEAL THE TAX EXEMPTION OF

CREDIT UNIONS

SEPTEMBER 26, 1985



829

TABLE OF CONTENTS

Page No.
Introduction 1
Bvolution of Credit Unions' Tax-Exempt Status 2
Provisions of cufrone Tax~8implificatioa Proposals 4
The President's Proposal $
Point/Counterpoint on the Credit Union Taxation Issue 6
Credit Union 8isze 7
Volunteer Bfforts 9
Credit Unions in the Yorefront of Insured Institutions i1
Bffects of Taxation 12
Safety and Soundness .13
Whither the Gain? 16
Summary 17
Appendix A 19
Appendix B 20

Appendix C 21



330

Mr. Chairman and members of the Committee, I am Robert A. Hess,
President of the National Association of Pederal Credit Unions and
General Manager of the Wright Patman Congressional Pederal Credit
Union. The credit union community ;pprociato- this opportunity to
participate in the current debate on tax reform. We have examined the
impact of various tax-reform proposals on our nation's only member-
owned, velunteer-led and consumer-oriented financial cocperatives --
credit unions -- and welcome this opportunity to share our findings

with you.

Credit unions play an anortadz role in the financial lives of
more than 52 million Americans: wembers of the armed forces, senior
citizens and inner city and rural residents -~ taxpaying Americans
from all walks of life who have a need for the convenient and low-cost
financial services that only credit unions provide. In many cases,
these individuals would be deprived of a small savings or share draft
account, or they might have no source of credit at all if credit union

services were not available to them,

By virtue of an act of Congress, credit unions are tax-exempt,
That exemption has existed since the earliest days of the credit union
movement. The Congress has reaffirmed that exemption on two
occasions., 8ignificantly, during the 98th Congress both the House and
the Senate voted overwhelmingly to approve.a resolution affirming that
credit unions throughout the land remain true to their original aims
of providing credit and savings options for consumers of average

means. This Joint Resolution was signed into law by President Reagan

v

-1~
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on August 11, 1983, as Public Law 98~71. (See Appendix A). 1In
accordance with the terms of the resolution, President Reagan issued a
Presidential Proclamation on June 18, 1984, reaffirming the distinct
contribution credit unions have historically made to our nation's
financial health. (See Appendix B), Our comments, today, will
examine the rationale of the tax exemption for credit unions, sum~
marize the tax-reform proposals as they might affect that exemption
and highlight some of the characteristics that make credit uniona
unique among all financial organizations. This uniqueness in its many
aspects is at the core of the credit union community's argument that

the tax exemption for credit unions should not be repealed.

Bvolution of Credit Unions' Tax~Exempt Status

Since the 1860s, tax laws at the federal level have almost
uniformly recognized that cooperatives and other non-profit institu-
tions should be treated differently from profit-making entities. The
law makes this distinction by taxing the distributions of non-profits
primarily at the membership levof--- de facto recognition that the

institutions are merely extensions of their members. —This distinction
has been ever-apparent in the case of credit unions, since they have
always operated on a non~profit basis, and since they have statutory
membership and service restrictions that limit their competitive
stance with other financial organizations. Briefly, Mr, Chairman:
Credit unions are true member-owned cooperatives, organized to promote
thrift and to create a source of credit for a defined group of
individuals who are linked by a common bond, This true-mutuality con-

cept distinguishes credit unions from commercial banks and savings and

-2-
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loans. It means that only the member/owner of the credit union may

save and borrow there.

Mr. Chairman, as I mentioned, the tax exemption of credit unions
reaches back to the very beginnings of credit unions in the small
towns of New England in the early 1900s, The Attorney General of the
United States, in 1917, recognized the basic cooperative underpinnings
of credit unions in a formal opinion which declared that credit unions
were exempt from federal income taxes. Barly 20th-century entrepre-
neurs, such as Bdward Pilene, saw that credit unions were beneficial
in helping workers achieve their personal financial goals. Filene and
others not only helped organize credit unions for their employees, but
they continued to work hard for their success once they were

established.

Bfforts to establish credit unions nationwide under the auspices
of the Pederal government came to fruition in 1934 with the signing of
the Federal Credit Union Act by President Roosevelt. This event paved
the way for a nationwide system of federally regulated credit unions
that have opened the door of financial opportunities for countless
millions of working Americans in the intervening fifty years.
Pollowing passage of the Pederal Credit Union Act, a few states
attempted to tax credit unions on the same basis as commercial banks,
However, it was evident that such a tax burden would be counterproduc-
tive, and Congress intervened in 1937 and granted a full federal
income tax exemption for Pederal credit unions. In 1951, when
Congress ordered the taxation of thrift institutions it left the

exemption for credit unions iatact because of their true-mutuality

-3-
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concepts. That exemption remains the law today.

The justification for the exemption of credit unions from federal
income tax conferred by that 1937 amendment is especially important in
the context o{ today's proposals to tax credit unions. By that single
act, Congress ;ado an implicit statement about credit union §rowth and
orientation., It recognized that credit unions have no stockholders
and, therefore, no outside source of capital. The exemption has
enabled credit unions to maintain their enviable level of reserves
while at the same time permitting theam to provide low-cost financial
services to their members who otherwise might be unable to obtain

financlal services at anything other than usurious rates.

Provisions of Current Tax-Simplification Proposals

For only the -ocond'tlno in the fifty-one-year history of the
Pederal Credit OUnion Act, the traditional tax-exempt status of credit
unions is threatened. Significantly, 8, 1006/H.R. 2222, the major tax
reform proposal introduced by Senator Bob Kasten (R-WI) and
Congressman Jack Kemp (R-NY), would retain the tax exemption for
credit unions because the sponsors feel strongly that credit unions
are unique financial institutions whose non-profit cooperative status
justifies their current tax treatment. The credit union community has
received wrltgon reaffirmation of support for the preservation of the
credit union tax exemption from Senator Kasten and Congressman Kemp as
well as from many other members of both the Senate and House. I would
like to take this opportunity to publicly thank those members who have

conveyed their support of the credit union community.

:
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Proponents of repeal of the credit union tax exemption generally
base their arguments on the issue of equity: the need to treat finan-
cial institutions alike for tax purposes so that one group does not
enjoy either an economic or competitive advantage over another. This
argument fails to consider that other financial organizations, such as
banks and savings and loans, operate in the open marketplace to the
benefit of their stockholders. By contrast, credit unions serve only
tpcir own fields of membership and function for the sole benefit of
their members. There is no separate class of owners in a credit union
-~ the members own all of the credit union's assets -- and there is,
therefore, no profit motive. Members pay federal taxes on their wages
when earned and on their credit union dividends -~ as is the case with

participants in other cooperatives.

The Pr.lident'g Proposal

The President's tax-reform proposal is the focus of most of the
dialogue on tax legislation in this Committee and in the Congress.
The President's plan is also the focus of most of the concern within
the credit union community over the taxation issue, It would tax
credit unions with assets of $5 million or more. The proposal would
tax over 80 percent of all credit union retained earnings, including

statutory reserves.

The Administration paints the virtue of dividing the credit union
community by inastituting this $5 million threshold as relieving "a
significant administrative burden® for the nation's smaller credit

unions. We disagree fundamentally. By establishing a system that

5=
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would exempt only such small credit unions from taxation, a strong

disincentive for these small cooperatives to provide necessary

services to their members would be built into the tax code. This is
because of a fatal flaw in the President's proposal that would subject
the credit union's entire income to taxation once the $5 million line
was crossed. Similarly, larger credit unions would, in effect, be
penalized for their efforts to expand and provide necessary services

for the benefit of their members.

Mr, Chairman, credit unions oppose a tax on their reserves and
undivided earnings for another basic reason: It is clearly unsound
public policy. 1If the credit union tax exemption is repealed, the
unique volunteer features of credit unions will be seriously
threatened if not immediately altered, their safety and soundness will
be jeopardized and tholr.tole as providers of sound financial alter-
natives to the "for-profit" banking system will be seriously impaired.
With your permission, I will, in a few moments, expand on all of these
points, Mr. Chairman, But first, I believe it is important to deal
with some of the arguments that are somewhat carelessly bandied about

by proponents of taxing credit unions.

Point/Countecrpoint on the Credit Union Taxation Issue

Pirst, there is the so-called "level-playing-field" argument =--
the assertion that credit unions hold a competitive edge in the finan-
cial marketplace over banks and savings and loans. Credit unions
flatly reject this erroneous assertion, and we have the irrefutable

facts to buttress our position.
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If it were true that credit unions hold a competitive advantage
over other financial institutions that are taxed, then, by extension,
these member-owned financial cooperatives, which outnumber banks and
thrifts combined, would hold most of the consumer credit and deposits
across the board. 1In fact, in 1984, credit unions held only 14.9 per-
cent of installment credit in the country and were the recipients of
only 5.2 percent of savings deposita., While credit unions have been
successful for the most part, they have gained that status from pro-
viding basic financial services to the average worker at the lowest
possible cost and at places that are convenient for the member. 1In
truth, credit unions, with volunteer boards of directors and commit~
tees, offer a good return on savings and they make low-cost loans to a
defined field of membership because they were established expressly to
give the average consumer’ the bono£1§ of their lower costs of opera-
tion. This is not an unfair competitive edge, Mr. cChairman; it's the
result of good management and the "people~helping-people” philosophy
at its best -- the same fundamental service prinolﬁlt. that President

Reagan so strongly supports.

Credit Union Size

Another allegation made by proponents of taxing credit unions is
that they have grown disproportionately from other classes of finan-
cial institutions. To this assertion we say: “Nonsensel™ Mr.
Chairman, none less tﬁnn the General Accounting Office, in analyszing
the proposal to tax credit unions, noted that 99.5 percent of Federal
cradit unions had assets of less than $100 million in 1983. Citing
the growth in the deposit bases of both banks and savings and loans,

-
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the GAO concluded that, "...overall, credit unions are not a serious
competitive threat to...[their] taxed competitors.® (See Appendix C).
Another glimpse within this area is also illuminating: the market
share of consumer loan activity for credit unions as a whole has

actually declined by over two percentage points in recent years.

Despite what the recent GAO report said about the relative size
of credit unions, some who do not understand the function of credit
unions hold that the larger credit unions are substantially equivalent
to commercial banks and thrifts. This assertion is also untrue. The
size of a credit union is dependent on the size of its field of mem-
bership. That base is influenced by a number of factors that wholly
transcend market forces. Por example, if a company decides to con-
solidate several field ingtallations at a single location, the credit
unions sexving the various installations could be consolidated as
well. While the credit union might have 'qtﬁvn' in discrete terms,
the same number of members are being served. PFurthermore, some of our
nation's larger credit unions have grown over the years because of
their willingness to respond to the requests of governmant officials
that they provide services to specific groups of people who would

otherwise be without financial services,.

A clear example of the benign factors that propel credit union
growth is shown in the following example. Navy Federal Credit Union
is the nation's largest, with almost 700,000 members, worldwide, and
over $1.6 billion in assets. I can assert, categorically,

Mr. Chairman, that the Department of the Navy, itself, has been one of
the prime catalysts i{n this growth., At the request of the Secretary
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of the Navy, the Navy Pederal Credit Union has established facilities

on bases and at other locations formerly served by other financial

organizations. Those locations were abandoned b they were
unprofitable, for the most part. Credit unions, such as Navy Pederal,
willingly serve the servicemen and l‘tvioowonon at remote locations
because they want to provide financial assistance at the lowest
possible cost. FPor its part, the Department of the Navy has a firm
policy of assisting credit unions "at all echelons...® and encourages
its personnel to volunteer their services as unpaid credit union offi-
cials -- in contrast to the many restrictions it places on their
involvement in commercial enterxprises. Across the country, employer
after employer espouses the same philosophy. FPor example, it is quite
routine for a credit union sponsor (employer) to provide space for the
operations of the ércdtt-hnton. Many also provide payroll options --
such as direct deposit -~ that foster regular savings at the credit

union.

Volunteer Bfforts

Mr. Chairman, I turn now to some of the characteristics that have
helped spur the growth of credit unions and of which we in the credit
unloﬂ community are justifiably proud, Perhaps one of the most unique
features of the movement is the substantial volunteer effort at both
the board-of-directors level and at the opcrntinq level -~ a feature
not found in other financial organizations. This spirit of volun-
teerism and the strong community orientation of credit unions go hand
in hand. By law, board members, except for a single member, serve
without compensation, At the present time there are over 250,000

-9-
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volunteers in the credit union movement. In fact, at least one-third
of the approximately 18,500 credit unions in the nation have no full-

time employees. They carry out their financial services with

volunteers for the most part.

At first glance, one might say that taxing credit unions would
not disrupt this historical community connection in the credit union
movement; but, as a result of taxation, we foresee pressures
developing to compensate directors and other volunteers. In that
eventuality, an important, albeit intangible, quality in the credit
union community would be lost. Moreover, many credit unions would be
devastated financially if they were required to compensate their
volunteer officers and support personnel. Aérol- the credit union
spectrum, these volunteer, services are estimated to be worth some $200

million in this culcndar.yoat.

I believe it is readily apparent that if these pressures
developed following taxation, the historical community connection of
credit unions -- people helping people ~- would change radically. Not
only would employers and other sponsors feel differently about profit-
making, taxpaying organizations, but the bedrock of credit union
management -~ the volunteer directors -- would be under great pressure
to change the operating philosophy of credit unions, Por example,
tax-planning would require the services of professionals who would
insist on being compensated for their expertise. The profit motive
would inevitably surface, and credit union boards of directors would
be selected with this view, as opposed to the non-profit orientation

of present-day directors and officers.
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Credit Unions in the Forefront of Insured Institutions

Another clear distinction between credit unions and other
providers of financial services is found in the manner in which credit
unions insure their members' accounts. As a result of actions ini-
tiated in Congress last year, provisions wxhich we supported and which
were added to the Deficit Roauction Act of 1984, on January 21, 1985,
all federally-insured credit unions placed an amount equal to one-
percent of their insured shares in the National Credit Union Share
Insurance Pund (NCUSIPF).

While the intended result of creating a strong insurance fund for
credit unions was achieved (in fact, the NCUSIPF is now the strongest
of the three federal deposit insurance funds), s little noticed bene-
fit to the country as a whole was also realized. By capitalizing the
NCUSIP? in the manner which the credit union community sought and the
Congress prescribed, our country's credit unions reduced the federal
deficit by almost $800 million on January 21 of this year when they
placed their deposits in the fund. Thus, credit unions contributed 8
percent of the deficit reduction achieved in 1985 as a result of the
Deficit Reduction Act. Credit unions' contribution to deficit reduc-
tion will continue, year after year, as credit unions increase their
NCUSIF deposit to reflect growth, It is very likely that, left
untaxed, credit unions will make a $120 million contribution to the
reduction of the deficit next January. An even larger contribution
can be anticipated in future years. And I stress: that act of defi-
cit reduction on the part of credit unions will take place without

legislating any change in our tax status. If credit unions are not
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saddled with an anti-growth tax, their contribution to deficit reduc-
tion is expected to total $9.2 billion by the turn of the century.

Bffects of Taxation

In addition to these considerations, Mr. Chairman, there are
several troublesoms scenarios that would likely follow taxation of
credit unions. Por example, many credit unlon‘Ailéht consciously look
for ways to reduce their taxable income or to maximize profits through
resort to speculative investments. The President's proposal, in its
analysis of the recommendation to tax credit unions with assets of $S
million and over, states that ‘...1&;90 credit unions would have to
increase the spread between their 'dividend’' rates and loan rates...."
However, was any consideration given to the effects of such a policy
on the safety and soundness of credit unions and their members?
Harking back to an earlier point, Mr. Chairman: If taxed, credit
unions would be forced into direct competition with banks and thrifts.
Yet, credit unions, in terms of aggregate deposits, are less than

1/20th the size of banks and about 1/10th as large as thrifts.

Bventually, credit unions would lose their indentity and would,
of necessity, become like banks and savings and loans. Even in this
case, only the strongest and fittest credit unions would be able to
compete with the other classes of Etnanclal institutions. Mr.
Chairman, this is a particularly ironic scenario. At a time when the
chairman of one of the largest financial networks in the country calls
for the establishment of “family banks® to better serve the needs of

consumers, credit unions are being earmarked for changes that would
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erode forever their strong commitment to providing low-cost financial

services to consumers of average means.

These prospects are particularly frustrating given the quality of
service that credit unions now provide to their members., This was
graphically revealed in a 1984 survey conducted by the American
Banker. The survey showed that seventy-one percent of credit union
respondents are very satisfied with oredit union service. The same
poll showed that customers of banks and savings and loans are less
than half as well satisfied with their respective institutions. Yet,
despite the relationship that credit unions have nurtured with their
members, their ability to continue to provide these services would be
severely 1npnirca if taxation is imposed,

afet n ess

Another major concern of the credit union movement over taxation
is the effect on safety and soundness -- two fundamental elements
central to the stability of any financial system. Unlike stock-
issuing financial institutions, the ownership of credit unions is
reflected in members' holdings of shares (savings) in the credit
union. Therefore, there is no source of capital other than retained
earnings to provide for contingencies. These reserves in the credit
union serve several needs, Mr. Chairman: (1) they are the source of
funds for assuring that the credit union meets the statutory reguire-
ments for reserves sufficient to cover loan losses and non-productive
investments; (2) they allow credit unions to keep pace with the
rapidly changing technological requirements of the financial servicas
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industry; and (3) they provide the ressrves needed to keep credit
unions on par with the needs of their members.

The effects of taxation on credit unions' reserves would differ
under each of the bills now before the Congress proposing the taxation
of credit unions; however, if the President's proposal had been in
effect for the tax years 1975-84, we estimate that credit unions'’
reserves would have been reduced by over 23 percent, This is a
*best-case” scenario in that it assumes that credit unions would grow
at the same rates under taxation; in reality, we believe that taxation
would stifle credit union growth and force untold numbers of them out
of business. Mr. Chairman, credit unions simply cannot survive

without strong reserve underpinnings.

Because of this palpable link between credit unions' level of
reserves and their safety and soundness, we in the credit union com-
munity are nonplussed that the President's proposal goes to some
length to note that "(i]n 1983, Pederal credit unions...retained
earnings...were 10.6 percent of current net earnings." This seemingly
banign statement implies that such a transfer to retained earnings was
a ploy on the part of credit union managers to do something
unwarranted or devious. Yet, the Federal Credit Union Act itself
requires that 10 percent of operating income be placed in reserves
until prescribed percaentage levels of outstanding loans and risk
assets are reached. To place this in perspective, on Pebruary 24 of
last year, the chief federal regulator of credit unions wrote to the

then~-Chairman of the Senate Pinance Committee in a cautionary vein:
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*While I am, of course, always concerned with
contributing in any way to deficit reduction, my
primary interest in this matter is safety and
soundness. In my judgment, the taxation of credit
unions could seriously affect their financial
soundness. In an effort to minimize any taxation,
credit unions would concentrate on returning as
much of their earnings as possible to their
members in the form of dividends. However in
doing so, many could inadvertently jeopardize
their financial picture, including their reserve

base..."

Moreover, a study performed by a certified public accountant very
knowledgeable in the area of credit union operations shows that
perhaps as few as one~third of all Pederal credit unions could main-
tain their statutory reserve levels, even in the initial period, if
the President's tax proposal were to be enacted. .Al is painfully
evident from the recent spate of bank and thrift failures, under-
capitalization of any financial institution is the root cause of

insolvency.

It is no accident that credit unions have their enviable safety
record, Mr, Chairman. 1In 1970; they banded together to start their
own share insurance program; and they did this with no seed capital
from the federal Treasury -- a departurs from the earlier PDIC and

PSLIC programs in which the government supplied the start-up funds.
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Building on this initiative, credit unions developed a philosophy of
taking care of their own problems. This has been achieved through
strong reserve positions, enlightened management of the share
insurance program and, perhaps most important, their firm commitment
to self-help principles_gnd to the economic well-being of their

members,

Whither the Gain?

Mr. Chairman, one of the most bothersome ol.n‘nt; to the credit
union community during this tax debate is the fact that the
Administration and others are willing to cast the pall of uncertainty
over credit unions for so little revenue gain when measured against
the inevitable hardships and dangers. Clearly, credit union members
across the spectrum would suffer economically. Preliminary estimates
by many of our credit unions on the effects of the President's tax
proposal show that loan rates might have to be raised or share divi-
dend rates reduced by a spread of as much as two percentage points,
Moreover, service fees would have to be imposed on non-fee services
and existing fees increased. One or more of these measures would
follow swiftly if the President's or other proposals to tax credit
unions were enacted; and all of them might have to be put in place
beyond the first year of taxation. 1In effect, the plans to tax credit
unions place a new financial burden on the wage carnot;A;h;hh;a credit

unions as their sole source of financial services.

And what would all of this generate? By Administration
estimates, not more than $200 million in FY 1986. By our own

calculations, considering tax-avoidance strategies that virtually all
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credit unions could employ, coupled with the throttling of credit
union growth, the actual gain in revenues by taxing Federal credit
unions would be less than $100 million in each of the initial three

years.

Summary

In conclusion, Mr. Chairman, we believe that credit unions' place
in the structure of th. financial services industry would be adversely
affected if the current proposals in the Congress to tax credit unions
were enacted. Their special niche as providers of low-cost financial
services to individuals of modest means would be placed in jeopardy;
indeed, we envision that many credit unions would not be able to pay a
sufficient return on savings to enable them to effectively meet their
statutory mandate to promote thrift. Consider also the fact that
credit unions presently have statutory restrictions that distinguish
thes from other financial institutions. They do not serve the public
at large, because only individuals within their fields of membership
may join the credit union, nor can they make loans for commercial
endeavors. These limitations and restrictions place credit unions in
a far different position than banks ;nd thrifts as providers of
financial services. Credit unions are true mutual organizations; they
are owned by their members, each of whom has the same voice in the
management of the credit union -~ foqu:dloll of the number of shares
held. An oft-overlooked fact is that credit unions have no incentive
to make large profits that escape taxation. Their net income is paid
to members as taxable dividends; paid into reserves, by law, to assure

the safety of members' deposits; or retained in small amounts for
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growth and for member services.

Thus, there is no "tax" rationale for the taxation of cr;dit
unions. Proponents of taxation, if they have their way, would make
credit unions into wholly different, profit-making entities -~ devoid
of the member service and consumer orientation that have helped
millions of citizens of average means to achieve ;hoir part of the
American dream. In speaking out on taxation, credit unions ask only
that those in the Congress and the Administration who are proposing to
tax credit unions look at all the facts. After such a review, we are
convinced that impartial lawmakers will conclude that taxing credit
unions will do irreparable harm and could reverse decades of progress
in the evolution of a financial system that serves as a valuable

alternative to the "for-profit® banking system.

That concludes my remarks, Mr. Chairman. I will be glad to
respond to any questions that you or othe: members of the Committee

may have.

000
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Appendix A

PUBLIC LAW 98-71--AUG. 11, 1988
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Appendix C

BY THE COMPTROLLER GENERAL
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BAMK 23: TAXING OPF CREDIT UNIONS

I.

PPSSCC ISSUR AND SAVINGS
Should credit unions be taxed?

The PPBSCC projected potential revenue of $379 million
over 3 years.

GAO ANALYSIS OF (3SUE AMD ASSOCIATED RECOMMENDATIONS

Since this is a complex matter——more complex than the
treatment given by the PPS8SCC--GAD can take no poeition on
this i{ssue without much further study.

The PPSBCC believes that the tax exemption given to
credit unions should be ended because they are beginning to
conduct lines-of~business similar to commercial banks and
savings and loans, both of which are taxed. The PPSSCC cone
tends that original credit unions were small and their
memberships were comprised of persons with closs bdbonds.

Now, however, there are some large ones with very broad
memberships. Thus, since they are competing with other
tinancial institutions, they should be taxed similerly.

National Credit Union Administration (NCUA) officials
disagree with the recommendation. The officials point out
that tax exemption is dased on the nature of credit unions'
organizations: they are not-for-profit cooperatives,
Theoretically, all earnings not absorbed by costs of opera-
tions are distributed tc members as dividends, which are
taxable to the individuals. Presuming that only undistrib-
uted earnings would be taxed, credit unions, upon losing the
exemptions, would simply distribute all earnings to their
members.

There are a number of arguments againet the
vecommendation to end the tax exemption. Although credit
unions may be growing, as of December 31, 1983, 99.5 percent
of all federal credit unions still had assets of less than
$100 million, and 68 percent had assets of lees than $2
nillion., By commercial bank standacrds, those institutions
are very small,

Moreover, both federal- and state~chartered credit
unions had deposits totaling $75.5 billion, while commercial
bank deposits totaled $1.5 trillion, and savings
institutions totaled $618 billion. Thus, overall, credit
unions ave not & serious competitive threat to the taxed
competitors. Indeed, GAO is unaware of any major
protestations by banks or savings and loans that credit
unions enjoy a&n unfair competitive advantage.

22—



III.

v.

352 \

However, a business practice test might conclude that
at least some credit unions should be taxed. Some are very
large. The 39 federal credit unions with $100 sillion or
more in assets (out of a tocal of 10,962 federal credit
unions) hold about 22 percent of all federal credit union
assets. Also, some credit unions are broadening their
membership bases. There is tax legislative history pertaine
ing to the mutual savings induscry that demonstrates tnac
wvhen some large mutual companies stopped "behaving® like
true cooperatives, they were taxed. Presumably, if a body
of evidence could show that credit unions have scopped
behaving like cooperatives--including complex financial
analyses not performed by the PPSSCC--then a case for
taxacion might be made.

GAO ASSESSHNENT OF INPLENENTATION AUTHORITY, PRASIBILITY,
AD STATUS

The PPSSCC concluded that legislative changes would be
needed to implement the recommendaton, and GAO agrees.
AMopting the tecommendation would require & change to
federal tax laws (sects. 501(c)(1) and 501(e)(14) of the Tax
Code). Such a change is technically feasible, given the
changes tOo the insurance industry tax structure.

GAO AMALYSIS OF SAVINGS ESTINATE

Since no figures were presented to back the PPSSCC
estimate, GAO could not analysze thenm.

RELEVANT GAO REPORTS
GAO/PAD-81-1 Billions-of Dollars Are Involved
in Taxation of the Life Insurance
Industry--Some Corrections in the
Law Are Needed (Sepc. 17, 1981)
GAO COWTACT

Craig Simmons 275-8678
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STATEMENT OF THE
NATIONAL COUNCIL OF COAL LESSORS, INC.
‘TO THE
COMMITTEE ON FINANCE
UNITED STATES SENATE
ON
PRESIDENT'S TAX PROPOSALS TO THE .CONGRESS

FOR FAIRNESS, GROWTH AND SIMPLICITY

September 26, 1985

Mr. Chairman, Members of the Committee:

I am James Davis, President of the National Council of
Coal Lessors, Inc. We appreciate this opportunity to comment on

the President's Tax Proposals.

The National Council of Coal Lessors is an association
whose members include coal land owners of all sizes from most of
the important coal prLducing regions in the country -- from small
coal land owners to large corporate coal lessors. I believe that
virtually all of the members of the association would be adversely

affected by the Administration's tax proposals.

Under exisilng provisions of the Internal Revenue Code,
coal royalties received by lessors of coal lands, subject to

certain limitations, are taxed at capital gain rates. To qualify

kil
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the lessor must retain an economic interest in the reserves trans-
ferred and must have held the property for more than six months at
the date the coal iq mined. Capital gain treatment does not apply
to any disposal of coal to a related person or to a person owned
or controlled directly or indirectly by the same interests which
own or control the person disposing of guch coal. Percentage
depletion is not allowed on royalties qualifying for capital gains

treatment.

Under the Administration's tax proposals, capital gain
treatment of goal royalties would be phased out over a three-~year
period and coal royalties would be taxed as ordinary income., Tax-
ation of such royalties as ordinary income cannot be justified,

would be highly inequitable and contrary to aound public policy.

An outright.sale of a coal property is subject to
capital gain treatment. If an owner sells a tract of coal land
for $500 an acre, the gain, if any, under exégting~1aw and under
the Administration's tax proposals, is taxed at capital gain rates
for Federal income tax purposes if the owner has had the requisite

holding period.

The basic difference between an outright sale of a coal
property and a disposal contract, such as a coal lease, is that in
a sale ownership is transferred immediately with payment of the
ggreed sale price made in a lump sum or in sf.pulated install-
ments; whereas, in a lease, ownership is transferred and stipu-

lated payments per ton of coal are made as mining takes place.

-2-



355

Historically most tracts of coal lands are not sold out-
right but are Teéased to coal mine operators. As a consequence,
title to the coal does not ;ormally pass from the owner of the
coal to the operator until the coal is actually extracted. The
pervasive use of a lease rather than an outright sale {s dictated

by two primary considerations.

One, neither the owner of the coal nor the coal operator
can know with any precision the quality, quantity and economic
value of the coal until the same is actually mined. Accordingly,
a conventional.coal lease, in order to insure a fair valuation of
the coal itgself, provides for a tonnage royalty payable by the

operator to the lessor following extraction and sale of the coal.

Two, because of the cost intensive nature of the coal
mining business, most coal mine operators are unwilling to in;est
their capital in the coal itself but prefer to leuase the coal so

1
that they pay for the coal at the time of extraction and sale.

Thus, even though coal land owners would prefer an
outright disposition, practical consldetatioﬁs often prevent them — -~
from doing so. Consequently, the only choice often available to
a coal land owner is to dispose of his assets on a unit-by-unit
basis in the form of royalties via a disposal contract as the coal

is mined and sold by the operator.

¥
|
i

Realistically, a le&dsé of coal land authorizing the

mining of coal in place in consideration for the payment to the
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mineral owner of a tonnage royalty following extraction and sale
of the coal is the functional equivalent of an installment sale by
the mineral owner of a nonrenewable asset. When so viewed, the
substance and‘ch acter of the royalty payment is the same as the
substance and character of the consideration received by the owner

in an outright sale of the coal property.

Accordingly, the income tax consequence with respect to
these two types of dispositions of coal in place should be the
same. The inherent logic of this analysis was accepted by
Congraess in 1951 when it enacted legislation according to capital
gain treatment to coal royalties. It is our position that this
treatment properly recognizes that ccal royalties are the
functional equivalent of the sale of a capital asset and are not

in any sense ordinary income.

One of the stated goals of the Administration's tax
proposals to the Congress is fairness, The elimination of the
capital gain treatment of coal royalties clearly would be unfair
to coal lessors who have acquired coal properties or entered inta’
long term coal lé;aes, or both, on the assumption that coal
royalties received over the term of thesé leases would be taxed at
capital gain rates. Many coal lessors have invested substantial
sums to acquire coal properties -- often over extended periods of

time. Coal lessors would suffer severe and unjust financial

hardships if ccal royalties are now taxed as ordinary income.
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The Administration's tax proposals recognize that
capital gain treatment "encourages the flow of capital to new and
innovative activities that involve high risk yet offer large
economic and social reﬂhtns.“ It is important to recognize that ‘-
capital gain treatment of coal royalties was enacted to and will

continue to encourage the development of domestic coal reserves.

.Coal is our most abundant energy resource. The
encouragement of the development of domestic coal reserves is
essential if America's effort to achieve energy independence and
to reduce the nation's dependence on imported energy supplies is
to be successful. Among the tax incentives that have encouraged
the development of domestic coal reserves has been the capital
gain treatment accorded property owners who dispose of their
reserves by way of long-term iease arrangements. The proper sales
élasgification of coal as a capital asset has unquestionably

stimulated the development of coal properties,

The introduction of the Administration's tax proposals
states that “"special subsidies or preferences for specific )
industries or sectors should be curtailed except where there is a
clear national security interest that arqgues to the contrary.”
Coal is a vital natural resource essential to our national
security program, With coal representing over 80% of our
country's fuel reserves, its development is essential so we are

not vulnarable to cutoffs of our oil supplies. The future
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development of our domestic coal reserves depends upon fair tax
treatment which encourages the development of and investment in

these reserves.

' b
Government revenue estimates of the cost, on a static

basis, of continuing the capital gain treatment for coal royalties
show that the tax loss is negligible. The loss is so slight as to
be listed as an asterisk in the Administration's revenue esti-
mates. These cost figures igynore the dynamic interaction of the
increased tax liapility which in the long term will produce less
revenue as the co;t of leases will be raised to the lessee when-

ever possible, thereby further reducing the profit of the lessee.

If capital gain treatment for coal royalties is
repealed, co£1 land owners will seek higher royalty rates when new
leases are negotiated or old leases renegotiated to compensate for
the increased tax liability. The elimination of capital gain
treatement for coal royalties is only one of a number of the
Administration's tax proposals which would adversely impact an
already_ﬁepressed coal industry. The phase-out of percentage
depletion azlowances, excess depreciation recapture, repeal of the
investment tax credit, loss of accrual of reclamation reserves and
the inclusion of certain mining incentives as pteferenée items

under the proposed alternative minimum tax will also affect an

already depressed industry.

The net effect of the Administration's tax proposals on

the coal industry will result in a higher level of tax liability

- -6~
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which eventually will result in a price increase or a lower level
of profitability or both. The Energy Information Administration
of the Department of Energy in a recent Service Report forecasts a
coal price iqptsesq.of 4.7 percent over the next five years as a
result of the proposed tax changes. The possible effects of an

increase in the price of coal include the following:

1. Electric utility bills will rise.

2. Coal exports will fall due to higher priced coal,

3. The balance of payments will worsen.

4. - Coal production will fall.

5. Tax receipts from coal royalties will fall because
less coal will be sold. ' )

6. Unemployment will increase.

In summary, a lease of coal lands authorizing the mining
of coal in place in consideration for the payment to the mineral
owner of a tonnage royalty following extraction, is the functional
equivalent of an installment sale by the mineral owner of a
non-renewable asset. Thus, the Congress has properly classified
disposal contracts of coal in place with a retained economic
interest as sales, Falrness dictates the continuation of the
capital gain treatment of coal royalties. Government revenue
estimates of the cost of continuing the capital gain treatment of
coal royalties show that the tax loss is negligible. Sound public
policy mandates a tax policy that encourages the proper

development and management of our coal resources. Therefore, we
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recommend that the existing capital gains treatment of coal
royalties be retained. Coal royalties should be taxed as capital

-gains not as ordinary income.
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Summary Statement of

National Council of Coal Lessors, Inc.

Under existing provisions of the Internal Revenue Code, coal
royalties received by lessors of coal lands, subject to
certain limitations, are taxed at capital gain rates.

A lease of coal land authorizing the mining of coal in place
‘1 consideration for the payment to the mineral owner of a
tonnage royalty }ollowing extraction and sale of the coal.lis
the functional equivalent of an installment sale by the
mineral owner of a nonrenewable asset.

an outright sale of coal property is subject to capital éaln
treatment.

Accordingly, the income tax consequence with respect to these
two types of dispositions of coal in place should be the same.
Thus, Congress has pfoperly classified disposal contracts of
coal in place with a retained economic interest as sales.
Fairness dictates the continuation of the capital gain
treatment of coal royalties.

Government revenue estimates of the cost of continuing the
capital gain treatment of coal royalties show that the tax
loss is negligible.

Sound public policy mandates a tax polléy that encourages the

proper development and management of our coal resources.
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EXHIBIT "C"

Illustration of the Present Method of taxing
profits from sale of C 1l in Place

g R4 .‘{ .;!? "..‘f‘.
Cross Section of Land

COAL DEED - Sale price paid by purchaser in lump sum
or instaliments. Profit is properly taxeu
as capital gain. '

COAL LEASE- Sale price paid by purchaser per ton of
4 coal mined. Profit is properly taxed as
capital gain. .

Since coal leases are sales of undeveloped real
estate held for long term investment, the same
8s coal deeds, any profit from sale by coal leases
should be treated as capital gain as the profits
from sales by coal deeds are treated.
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EXHIBIT "D

COAL CONTRIBUTES OVER $4 BILLION
TO THE BALANCE OF TRADE

€0 -%0 -40 -30 -20 -10 o 10 20
SOURCE: U S. DEPARTMENT OF COMMERCE INTERNATIONAL TRADE ADMINISTRATION & THE ECONGMIST

ELIMINATING THE CAPITAL GAINS TAXATION OF COAL ROYALTIES WILL
ULTINATELY BE REFLECTED IN HIGHER PRICES MAKING COAL LESS
COMPETITIVE IN WORLD MARKETS AND OPENING THE DOOR TO FOREIGN IMPORTS.
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EXHIBIT "aA"

COAL IS AMERICA'S ACE IN THE HOLE

[EEFC
KNOWN RECOVERABLE U. S. ENERGY RESERVES
COAL MAKES UP OVER B0% OF AMERICA'S RESERVES

URANIWM OXIOE yamipal, GAS

PETRO)

BITUMINS AND SHALE OIL L FTM
NATURAL GAS LIQUIDS

COAL

PERCENT ACCORDING TO BTU CONTENT

SOURCE : BUREAU OF MINES
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EXHIBIT "B"

U S DEMONSTRATED COAL RESERVE BASE

(BILLION SHORT TONS)

KEY: BILLION SHORT TONS

HEEN

LESS  1-9 10-29 30-121

SOURCE: ENERGY INFORMATION ADMINISTRATION
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STATEMENT OF
THE NATIONAL COUNCIL OF SAVINGS INSTITUTIONS

COMMITTEE ON FINANCE
UNITED STATES SENATE

THE IMPACT OF THE PRESIDENT'S TAX SIMPLIFICATION PLAN
ON THE FINANCIAL SERVICES INDUSTRY

SEPTEMBER 26, 1985

The National Council of Savings Institutions appreciates the opportunity
to comment on the President’s Tax Simplification Plan and its effect on our
member institutions.

The National Council was formed a year and a half ago through the
consolidation of the National Association of Mutual Savings Banks and the
National Savings and Loan League. 'me.Councu represents approximately 600
savings institutions with more than $400 billion in assets, with operations or
investments in all fifty states.

The economic climate of the 1980’s has created substantial changes for
the members of the Nat‘ional Council and the thrift industry in general. The
unprecedented high market interest rates in 1981 and 1982 coupled with the
imbalance in the structure of thrift institution’s long-term mortgage assets
and short-term liabilities led to widespread losses in the industry. As
prevailing interest rates declined in 1983 and 1984 and the assets and
liabilities of thrifts were deregulated, the industry as a whole has become
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profitable. Nevertheless, these earnings problems materially affected the
regulatory environment and the structure of the industry. v

The large losses incurred in the early 1980’s depleted the capital of
thrift institutions. In many cases, the capital base of institutions built
over a period of S0 years was exhausted during a two year period.
Congequently, many firms failed or were merged out of existence. Legal and
regulatory changes inplmqtod to forestall an adverse impact on future
earnings have yielded mixed results to date. The rebuilding of capital
through the restructuring of assets and liabilities by the thrifts is still in
the early stages. ST

While we at the Council believe that tax reform is desirable and applaud
the efforts of the Administration, we have some important concerns that should
be addressed before we endorse specific tax reforms.

o The corporate rate should be no higher than the 33 percent contained
in the President’s Proposal. Under present law the effective tax rate for
thrifts is approximately 31 percent. The repeal of the special bad debt
deduction will increase the effective tax rate, wilch must be offset by a
lower statutory rate to foster recapitalization of the industry.

o Changes in the bad debt deduction should not include the application
of a retroactive recapture of existing reserves. The proposed recapture of
existing reserves would immediately elmlr;te a substantial portion of the
existing net worth of the industry.

o Congress should adopt some reasonable method of computing bad debt
deductions for all corporations, including thrifts, to provide conformity with
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accounting and requlatory reporting practices.

"o Net operating loss carryforwards should be available to thrift
institutions on the same basis as to other corporations. Failure to allow the
carryforward of existing losses created by high interest rates would
unnecessarily impair the recapitalization of the industry where other
corporations have been given such treatment.

o The reorganization rules for thrif;. institutions should be changed to
provide similar treatment for FDIC insured thrifts as for FSLIC and state
insured thrifts. The failure to apply comparable rules puts FDIC insured
thrifts on an unlevel playing field with FSLIC and state institutions.

o Cash basis accounting should continue to be available to thrift
institutions. Requiring thrifts to compute income on the accrual basis while

-their customers compute income on the cash basis creates an unnecessary

mismatching or revenue to thrifts in relation to recognition by individuals.

TREASURY PLAN PROVISIONS RELATING TO SAVINGS INSTITUTIONS

REPEAL OF BAD DEBT DEDUCTION

A. SPECIAL BAD DEBT DEDUCTION

During the 1960's, Congress provided thrift institutions with special
taxation rules deslqnéd to encourage home mortgage lendiﬁg and compensate
thrift lnstttuu?ns for limited investment capabilities. Until 1969, the
special bad det;] deduction was calculated as 60 percent of taxable income and
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was not subject to preference tax. In 1969, Congress enacted legislation
to reduce this special percentage bad debt deduction from 60 percent to 40
percent on a scheduled basié. In exchange for the reduction of the special
bad debt deduction, thrifts were provided the ability to carryback net
6perat1ng losses ten years with a five-year carryforward. Later tax
legislation further reduced the benefit of the percentage bad debt deduction
through inclusion of this deduction as a preference item.

Thrift institutions should be able to adjust to the repeal of the special
bad debt deduction if corporate rates are dropped to at least the suggested 33

: percent level, wWith continued cutbacks in special bad debt deductions
_(through preference limitations, the minimum tax, and other restrictions), our

profitable members currently pay tax at an average rate of 31%, and then only
if they qualify for the special bad debt deduction.

In the event that the maximum corporate tax rate is established at 33
percent, then the elimination of the special bad debt deduction would have
less impact. In the event, however, that the maximum effective corporate tax
rate is established at some higher rate, then to provide for an equitable
transition rule, the reduction of the existing special percentage bad debt
deduction over a specified number of years would be preferable to immediate
elimination. This would allow thrifts to adjust to higher effective rates
over time. This approach was taken when the special bad debt deduction was
reduced by the 1969 tax act.

Restrictions in other deductions and credits (the 50% limit on the
investment tax credit for financial institutions, the restrictions on the
dividends received deduction, and increased charitable contributions
limitations) should be eliminated if the seétion 593 reserve deduction is
repealed.

56-330 O -~ 86 ~ 14
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B. GENERAL CORPORATE BAD DEBT DEDUCTION

While we can accept the elimination of the special bad debt deduction, we
do not concur with the elimination of some acceptable formula for calculating
a bad debt reserve applicable to all corporations. The President’s proposal
to adopt the direct write-off method is contrary to proper accounting logic
and will result in tax losses being recognized in periods which differ
substantially from provisions recorded in audited financial statements. For
many years, financial institutions have been required to record loan loss
provisions, based upon estimated loan losses, to properly match revenues and
expenses of each fiscal year. The requirement to adopt the direct write-off
method would result in taxation of some revenue that is never collected. We
believe that bad debt expense for tax purposes based upon the greater of the
allowable percentage bad debt deduction or the amounts estimated for audited
financial statements would provide for an appropriate transitional rule.

This problem wou}d not exist if Congress accepted the basic tax premise
of book income reporting, which requires that a reasonable addition be added
to reserves for anticipated losses. This is especially critical for financial
institutions, which must maintain such reserves for regulatory purposes.

RECAPTURE OF BAD DEBT RESERVES

In conjunction witl) the repeal of the special bad debt reserve method,
the Proposal would require thrift institutions to recapture a portion of their
existing tax reserves. The purpose is twofold:

1, To prevent a double deduction for debts that become wholly or
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partially worthless after the effective date of the repeal of the bad debt
deduction reserve method. B

2. To put thrift institutions on an equal footing with other
corporations and commercial banks by recapturing only that portion of the bad
debt reserve corresponding to the methods that would be repealed under the
President’s Proposal, i.e., the experience method or the percentage of
eligible loans method.

This recapture appears to be straightforward for tax purposes. However,
because of the accounting method used by thrift institutions, the Proposal
would have a severe impact on the financial statement and net worth of savings
institutions. Savings institutions have accounted for the special bad debt
deduction as a permanent. difference between book and tax income. To the
extent that the provision requiring recapture of the percentage bad debt
deduction is enacted, the accounting profession will require that the thrift
industry record a liability that would result in a charge to their 1986
financial statements by reducing net worth for the full amount of the
recaptured bad debt allowance at the new effective tax rate. Although the
President’s proposal allows individual institutions the option of recognizing
the recapture income in 1986 or deferring recognition over a ten-year period,
the impact on many thrift institutions, and the industry as a whole, would be
to require a current period charge against net worth far in excess of the tax
revenue generated by the recapture. This would obviously reduce industry
capitalization during a period when capital adequacy is an arca of major
industry concern.

Since the Treasury Depattmen£ has not given an adequate explanation of
how this recapture would work, it is difficult to provide the Committee with
cost figures at this time. If the reserve is recaptured at 0.6 percent, the




current percentage of loans method calculation, we estimate the tax cost to be
approximately $1 billion. Nevertheless, the transfer of the funds required by.
recapture would be a direct reduction in net worth and could cause some thrift
institutions to fall below the requlatory net worth level. This would
compound the effect on the institutions and would increase the cost of
recapture substantially. Whether actual payment of back taxes on this amount
are spread over ten years or not, the effect on a thrift’s financial statement
and net worth is the same——devastating. Recapture should not be enacted as
part of tax reform.

NET OPERATING LOSS CARRYOVER

The President Proposal provides for the repeal of the special net
operating loss carryback rules (10-year cgrryback, S-year carryforward)
allowed to financial institutions. The President’s Proposal provides that
thrift institutions use the same carryback/carryover as other corporations.
During the period. since 1979, the thrift industry has experienced substantiai
deregulation, which took the form of elimination of controls over deposit
rates and limited increases in investment authority. Unfortunately, large
fluctuations in the general level of interest rates resulted in violent swings
in the industry’s cost of funds, while contractual long-term asset rates
remained relatively unchanged. This created substantial losses for thrifts.

These deregulation losses should be available to offset future income so
that surviving institutions can maximize retained earnings and capital and
restore our industry to its prior strength. Present law provides an -18-year
period for corporations to average income (15-year carryover and a 3-year
carryback). In contrast, financial institutions are currently permitted only
a 1S-year period under present law (S-year carryover and a 10-year carryback).
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Many financial institutions have been unable to effectively utilize their
10-year carryback since the amount of recovery was not significant in relation
to the accu.ulated net operating losses incurred in the period of deregulation
and high interest rates.

The real probles with this proposal is the transition rule, It is
inequitable l;o convert thrift institutions to reqular corporate rules but not
let them use the NOL rules available to regular corporations., When the NOL
carryforward was extended from 7 to 15 years in 1981, the provision was
effective for losses incurred from 1976 and on.

In order to provide for equitable transitioq, the thrift industry
believes that the President’s Proposal should be modified so that existing

losses are covered in the extension of the net operating loss carryforward.

REORGANIZATION RULES FOR FINANCIALLY TROUBLED THRIFTS

In 1981, céngress adopted section 597 which provided that payments made
by the Pederal Savings and Loan Insurance Corporation (FLSIC) to assist the
merger of ailing institutions were non-taxable. The provision was introduced
during the Senate consideration of the Economic Recovery Tax Act of 1981
(ERTA), and the taxability of payments made by the Federal Deposit Insurance
Corporation (FDIC) to thrift institutions was simply overlooked. The payments
of the FSLIC,. FDIC and state deposit insurance agencies are identical. The
President’s Proposal now recommends that section 597 be repealed ;fféétiw
1991. These rules should be clarified so that these financial assistance
payments are taxed in the same manner for the period that section 597 is in

effect. Otherwise, FDIC apd state insured institutions will be at a
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competitive disadvantage to FSLIC insured institutions. There appears to be
no reason to treat deposit insuring agencies and the assistance given by them
differently. Requlatory-assisted acquisition transactions were structured
based on the expectation that such assistance would be tax free. If the
assistance were to be taxable it would change the economic value of the
agreements, thereby extending the period of time it will take the thrift
industry to revitalize.

CASH METHOD OF ACCOUNTING FOR TAX PURPOSES

The President’s Proposal restricts the use of the cash method of
accounting for tax purposes. Taxpayers would be required to switch to an
accrual basis for tax purposes unless the business has average gross receipts
of $5 million or less. Even businesses with $5 million or less in annual
gross :eceibi;s would be required to use the accrual method of accounting for
tax purposes if used for any other purpose (such as for financial statements,
for credit purposes, etc.).

The stated purpose for this proposal is to more accurately match income
and expenses. Nevertheless, most thrift customers are cash method taxpayers.
Under this proposal, a savings institution would accrue interest income even
though a cash basis taxpayer had not yet taken an interest deduction because
the interest was not yet paid. This would distort the timing of, and thereby
mismatch, the taxation of revenue to thrifts versus deductions by individuals.
Requiring the thrift industry to adopt the accrual method would result in
thrift’s being required to pay tax on such income prior to collection, and in
some cases, such income may never be collected on defaulting loans.

This mandatory accounting change, when combined with the elimination of
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4 esetve method for bad debts deductions, is a double squeeze on the net
worth of financial institutions. This is particularly onerous at a time when
the thrift industry and federal insurance corporations are trying to rebuild
capital and net worth after the economic downturn caused by high interest :
rates and deregulation.

CONTRIBUTION TO SPOUSAL IRAS

The President’s Proposal would incteasé the deductible amount of
contributions to spousal individual retirement accounts (IRAs) to $2,000 per
yéar. The Council commends the President for inclusion of this measure, which
would increase long-term savings and fit well with our members’ mortgage
lending orientation.

DEDUCTIBILITY OF INTEREST EXPENSE T0
CARRY TAX-EXEMPT SECURITIES

Under current law, financial institutions have been allowed to invest in
tax-exempt securities without losing their deductions for interest paid on
deposits and short-term obligations. Since 1982, however, the deductible
amounts invested in tax-exempt securities have been subject to the corporate
tax preference cutback of 20%. The President’s Proposal would further
restrict this deduction. ) ~

Our tax survey shows that this provision would substantially'atfect a
number of our members. Investment in tax-exempt securities contributed a
substantial amcunt of income to some of our members, particularly savings
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banks. We have no doubt that our institutions will restructure their
investments toward higher yielding taxable securities if the deduction
attributable to interest on tax-exempts is repealed. We do, however, have
concerns about the effect of this action on the value of tax-exempt securities

currently held and would urge reconsideration of the repeal.

TREATMENT OF INTEREST EXPENSE .

The President’s Proposal has a variety of provisions that affect how
individuals account for interest expense. First, the plan would retain the
deductibility o.f interest incurred to carry a home mortgage on a primary home.

This is, of course, an absolutely necessary provision from our viewpoint. If
we are to continue to be a nation of homeowners, the deductibility of interest
on home mortgages must continue. On the other hand, the plan limits the
deductibility of interest paid for other consumers goods, including second
homes. We do have fears over the effect of this limitation on the economy in
general and in our existing consumer loan portfolios in particular. This part
of the President’s Proposal should be thoroughly reviewed to determine its
true economical impact.

CONCLUSION
/
This statement has focused on specific provisions affecting thrift
institutions as corporate taxpayers.
The Council is also concerned over the general economic impact of the
proposed reform on budget deficlts.i and housing. Tax reform must not add to
the existing federal deficit which we belie;ré to be the majbr problem facing

this nation.
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The National Federation of Community Deéelopment Credit
Unions (NFCDCU) represents 100 credit unions which serve low-
income urban and rural communities in 33 states, the District of
Columbia, and Puerto Rico. N

Of our current membership, only a handful would stand to be
taxed under the present proposal, which sets the ceiling for
exemption at $5 million. Nonetheless, we strongly endorse the
positions of our colleagues of CUNA and NAFCU in urging that the
tax-exempt status of all credit unions--vwhatever their size--be
retained. :

Why does it matter to our member credit unions in East
Harlem or Newark, in Marianna, Florida or Tempe, A:izoné, whether
larger credit unions';te taxed? Why do the low-income credit
unions we serve--mostly with assets of several hundred thousand
dollars to several million--care whgther Navy Federal Credit
Union or Pentagon Federal Credit Union, with assets over §1
billioﬁ, are taxed?

Because we are all part of a family. Because we are all
cooperatives with the same legal structure. Because we are all
providing a service, without profit, to growing numbers of the
general public. And because, in a time of great turmoil in
banking, that service is increasingly vital to the overall health

of our nation's financial system.

National Federation of Community Development Credit Unions ~1-
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Let me elaborate on this issue of setvice,~in_o:deg to
illustrate what credit unions in general--and low-~income, or
community development, credit unions in particular--mean in the
current financial environment.

In the spring of 1984, our organization was engaged to
consult on a problem which has become increasingly common in low-
income areas. One of New York City's major commercial banks had
decided to close a branch on the Lower East Side, which had
setﬁcd a low-income neighborhood for decades. 1In the last few
years, since deregulation, it had simply become unprofitable for
the bank. to keep this facility open. There were too many small
depositors, too few large customers. Twelve million dollars in
deposits were simply Qot enough to keep this branch out of the
red. The§ made a rational business decision: Close the branch.

But here is thontoblem. There is no other financial
institution to serve the market which that bank is abandoning--a
100 square: block area with tens of thousands of residents, most
otgthem'poot, many of them Senior Citizens, many of them re-
ciﬁjgnsp of public assistance, many low-wage working.people.
Thes;“people now have to spend a portion of their severely
limited income on bus fares to banks in other neighborhoods and
on check~cashers' fees. They have no place to save, and no place
to borrow at reasonable rates. . A

No other bank would come into the neighborhood. None be-

lieved it was possible to make a profit.

National Federation of Community Development Credit Unions -2~
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And so, the National Pederation was asked to help organize a
credit union in the»fotmer bank fécility. We studied the feasi~
bility of the project, and came to understand very well why no
profit-oriented institution would touch this neighborheood.

But our research also indicated that a credit union-~because
it 18 nonprofit, because it uses volunteers, because it is a
cooperative, and bacause it is tax-exempt--can £1il1 this gap in
the banking market. Over the past year, we have worked with the
pooplé of the Lower Bast Side to raise nearly $1 million in
deposit pledges to establish a credit union, which would provide
financial services to a market which no bank wants. If the -
National Credif Union Administration sees fit to grant a charter,
the Lower East Side Feoples Pederal Credit Union will open its .
doors in January 19;;.

There are many gaps in our banking system, and many emerging
problem areas that have attracted increasing attention from Con-
gress. 'We have seen a wave of branch closings and a rising
tide of bank service fees. The National Federation is optimis~
tic that credit unions would be able to fill many of these gaps,
without the development cf prescriptive legislation that will be
resented and opposed by banks. But i{f Congress chooses to tax
credit unions of $5 million or more, we believe it will become
increasingly difficult for credit unions to play this positive
role.

Our research indicates that the break-ever point for a
credit union offering the most basic financial services to a

customer base of several thousand low-income peoples is, today,

National FPederation of Community Develdpment Credit Unions -3~
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probably not less. than $3 million--and this assumes a low
interest-rate environment, wiéh‘major sources of non-interest
sensitive funds. The break-even point will approach the $5
million magk quite guickly, if high inflation and interest rates
" return. To provide a level of service to low-income consumers
which remotely resembles that of banks would probably require
closer to $10 million in deposits.

Small may be beautiful. But to be effective in addressing
the problems of low-income individuals and poverty communities,
to have the capacity to produce visible improvemente in the face
of low-income neighborhoods--a credit union must have the ability
to grow larger.

Community development credit unions have learned the hard
way that it is not possible to depend on government grants and
handouts. We understand the problems of the deficit, and the
difficulties of federal anti-poverty efforts in the past. But at
the same. time, we do not wish to see the federal government
cripple the development of %elf—help, financial cooperatives, by
establishing digincentives f&r growth.

We need more--many more--credit unions serving the people
who banks can't profitably service. And we need those credit
unions to grow freely, so as to achieve the economies of scale
without which serving the small deposiéor, saver,or borrower
becomes prohibitively expensive.

This movement is about mutual cooperation. Within our fede-
ration, the two largest of our 16w—1ncome~credit unions, with

assets of $11 and $50 million respectively, g@ve both been active

National Federation of Community Development Credit Unions Y 2
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in helping the smaller ones, even at some cost to themselves.

And similarly, credit unions in the mainstream of American so-
ciety have offered assistance to our Federation and to our indi-
vidual credit unions. We hope that the Committee will see fit to
.encourage and nurture this process of cooperation by recommending
the continuation of the present tax-exempt status for all credit

unions.

Clifford N. Rosenthal
Executive Director

LR
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The National Stone Association, the National Sand and Gravel Association, and the
National Industrial Sand Association apBreciate this opportunity to present our con-
solidated views on President Reagan's tax reform proposals being considered by the
Senate Finance Committee.

hY

Membership in the National Stone Association is comprised of stone quarry operators
throughout th; United States, producing 70% of the total volume of crushed stone
used in construction aggregates in this country. Our industry is the largest non-fuel
mining industry in the country. The most recent Bureau of Mines report, for 1984,
indicates that 950 million tons of crushed stone were produced in 48 states at a
value of $3.8 billion. Our membership of stone producers is augmented by
companies that manufacture mining and mineral processing equipment, machinery and
supplies. -

The National Sand and Gravel Association has been the recognized spokesman for
the sand and gravel industry for more than 69 years. The association's membership
produces a substantial majority of the !sand and gravel sold annually in the United
States. The most recent Bureau of Mines report, for 1984, indicat‘es that construc-

tion sand and gravel, valued at $2 billion, was produced by 3600 companies from

5,000. operations in 50 states.
The National Industrial Sand Association was organized in 1935 and represents a

large majority of the industrial sand produced annually in the U.S. The industrial

sand industry is small, as measured by tonnage, when compared to other extractive
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industries. Many of these cormpanies are still run by family owner-operators. The
' A
AN

uur‘a‘;u of Mines report for 1984 indicates that industrial sand valued at $370 million

5,
was p}«\)durcd by 97 companies trom 176 operations in 35 states.
AN »

~
~

AN
Statistics lrom\‘tl@is_u(sau of Mines help illustrate the vaned.and important uses of
agRregates. About 65% of the tonnage of crushed stone produced is used as
construction aggregates, mostly for highway and road construction and maintenance,
12% for cement and lime manufacturing, 2% for agricultural purposes, and 21% for
other uses. For construction sand and gravel, about 38% is used as aggregate In
concrete for residential and non-residential buildings, highways, bridges, dams, and
other concrete products, 22% In road bases dand coverings, 17% for construction fill,
14% as asphaltic concrete aggregates and other bituminous mixtures, and 9% for
other purposes. About 35% of the tonnage of industrial sand is used as glassmaking
sand, 25% as foundry sand, 7% as abrasive sand, and 33% for other miscellaneous

uses,

The memberships of our three association over the years have been shpporters of
President Reagan's econornic recovery programs and we agree with the current goals
set forth in the Admunistration's plan for tax reform --- fairness, growth, and sim-
plicity. While we strongly support certain aspects of this tax reform proposal,
among them a top corporate tax rate of 33%, we fear some components will cause
irreparable harm to our industries' well being and feel that this package retreats
from the capital formation provisions coni;ined.in the Economic Recovery Act of

1981,

.

L4
An analysis by Arthur D. Little, Inc. for the American Mining Congress indicates

ie

that under the reform proposal by the President.:xhe' domestic mining industry would
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experience a significant increase in effective tax rates, while investments would
-

decline along with employment in direct and indire:t mining industries.

We consider the strength of our three industries intrinsic to our nation's continued
economic well being. Basic and fundamental charactfristics of our industries are
high risks, cyclical prices, large investments, and long lead times to bring new
mineral deposits into production. Decades of effort and huge financial expenditures
present challenges to our industries that many others do not confront, The present
“tax code recognizes these characteristics and offers a variety of incentives upon
which the mining industry has come to rely and plan. Foremost among these
incentives, and certainly unique to the extraction of natural resourc:s, is percentage

depletion,

Although the method of calculation for the percentage depletion allowance has been
revised, and its merits debated through the years, Congress has for over three
decades repcatedly endorsed the basic concept of special treatment for depletable
assets, The depletion allowance has become an Integral part of the economics of
our industries and its maintenance is necessary to avoid serious disloca}lon.
Industrial and economic development is often critically a(lec;ed by the availability

of aggregates.

Mineral resources are "wasting assets" and they are therefore non-renewable. To
" meet our nation's needs---both public and private---new mineral reserves must be
found and developed constantly, Percentage depletion helps make possible that ex-
pansion. Congress in the early 1950's expanded the then existing depletion allowance
to include the important minerals produced by our Industries. In the Mining and

Minerals Policy Act of 1970, the Congress recognized that it was our national policy
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to foster and encourage private enterprise in the development of an economically
sound doimestic tnining industry, and in the orderly and economic developinent of
domestic mineral reserves. Tax reform sh'ould not alter this successful mineral
policy, nor should reform inadvertently debilitate certain industries. We fear this is
likely with the adoption of the Administration's tax reform proposal with respect to
percentage depletion and believe its elimination will_setiously impede the growth of
the dornestic mining industries. Collectively, we estimate that our three industries

will incur costs of over $300 million annually should pérfcentage depletion be

repealed.

Our industr.les need the incentive offered by percentage depletion in order to
develop and produce marketable products efficiently if we are to grow ‘and inecet
the continuing demand for minerals basic 1o lh? construction needs of the nation.
That demand is ever-increasing with the building and rehabilitation of our nation's
roads, highways and infrastructure, Any decline in our Industries' ability to meet
these needs will negatively impact our nation's construction industry, and, ul-
timately, our economy as a whole. While the companies- wmc;\ make t;p our indus~
tries may not have the luxury of being "household names", we are an integral part
of everyone's daily life. Aside from the obvious interplay we have with the con-
struction industry, natural resources---along with our nation's agriculture---provide
virtually all the raw materials supplied to manufacturing and proécssing plants,
While we may be considered "behind the scenes", our products provide a foundation

which is vital and rcal to all aspects of society.
We strongly believe that it is counter-productive to assault needed tax incentives

which have historically proven their worth. Depletion, for mining, like depreciation,

for all businesses, is an ordinary and necegsary business expense. In both cases, the

-4
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taxpayer s allowed a deduction in recognition of the fact that an asset---in the

case of depletion, the aggregate reserve itself---is being consumed.

The revenue gain puroortedly to be generated for the Federal Treasury through the
proposed five year phase-out of percentage depletion for all extractive industries is
$2.1 billion. However, the amount of revenue gained from our industries alone
would be relatively insignificant and out of proportion to the negative impact of
percentage depletion's repeal. Mining is a capital intensive industry with adequate
" cash flow being imperative to our industries' {inancial stability. The percentage
depletion allowance often accounts for that necessary cash flow. Even a small re-
duction in cash flow can mean the difference between continued production or aban-

donment of a mining operation,

The repeal of percentage depletion would inevitably result In higher costs of opera-
tion. These higher costs would either be passed on to the consumer or necessary
exploration and development activity would have to be reduced. Many deposits now
held 1n reserve may not be deemed economical to mine, We already are ex-
periencing a mineral shortage, particularly in urban and suburban areas where
zoning laws have restricted minerals' availability. Cenerally, it is uneconomical to
transport minerals of our industries geecat distance. Adding an additional financial
burden through changes in the tax code will either increase costs further or

exacerbate those shortages.
The elimination of percentage depletion in our view is not based on sound economic

judgement. Rather, it appears to be based on the need to s'atisfy the perceived

public concern with respect to certain oil and gas tax preference items. In main-
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taining percentage depletion for only small oil and gas wells, the Administration
seems to have ignored the very real value of percentage depletion to other extrac-

tive industries.

Our industries are generally composed of small-to-medium sized operations with
modest profit margins. Only recently have many of our operations begun to exper-
ience the economic recovery that other industries in our nation have enjoyed for
several years, Some producers who were crippled by the recession may never
recovery fully if they are stripped of the percentage depletion allowance, the in-
vestment tax credit, the expensing of exploration and development costs and the

accelerated cost recovery system,

Our three Industries are extremely capital intensive, Equipment necessary to quarry
and process minerals 1s very costly, Without the benefit of the investment tax
credit, the average mining operation would not be able to replace its plant equip-
ment often enough to benefit from technical and safety-oriented engineering ad-
vances. Maintenance costs on older equipment would rise sharply and the economic
viability of many operations could soon be In jeopardy. This has already been the
case with other capital intensive Industries. The investment tax credit is a neces-
sary economic incentive not only to us, but to all capital intensive industries. It was
first proposed by President John F. Kennedy and subsequently reindorsed by
President Reagan in his 1981 tax bill. It has proven over the years to be an effec-

tive economic stimulus critical to the revitalization of the country's industrial base,

In addition to perEentage depletion and the investment tax credit, we would like to
briefly address other compdnents of the Administration's tax reform proposal that

would negatively impact our industries.
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We oppose the Administration's plan to classify as a preference item 90% of the de-
ductible portion of mining exploration and development expenses, and subject this
amount to the proposed alternative minimum tax. We note that research and de-
velopment costs are not included in the Administration's proposal to\ be taxed in this
manner. To our members, exploration and development costs are our R&D. This,

we f{eel, will be an unfair burden and creates still further reductions in cash flow,

The plan to replace the current accelerated cost recovery system (ACRS) with the
capital cost recovery system (CCRS) can oully further retard capital formation, The
CCRS adds a new dimension of complexity to the depceciation of assets with no
identifiable advantage. ACRS has proven to be efficient and an effective stimulus

for economic growth and therefore should be retained.

Our associations have consistently opposed the establishment of a minimum tax and
therefore continue to oppose any effort to further expand this pernicious tax item.

Noted economist Paul Craig Roberts, writing in Cusiness Week, May 6, 1985, in«

dicated that a corporate minimum tax has in the past decreased mining output.

We also associate ourselves completely with the position of the Associated General
\
Contractors and other groups opposed to changes in the completed contract rethod

of accounting.

We hope the Senate Finance Committee will take these formal cumments into con-
sideration as final tax reform legislation is drafted. We look forward to working
with Congress and the Administration to fashion a tax reform bill that provides real
simplicity and equity without sacrificing capital formmation provisions of the existing

code that are critical to the econornic recovery of our nation.
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BEFORE THE
COMMITTEE ON FINANCE
UNITED STATES SENATE

THE IMPACT OF PRESIDENT REAGAN'S
TAX REFORM PROPOSAL ON FINANCIAL INSTITUTIONS
AND ON THE MINING INDUSTRY
(HEARING DATE: THURSDAY, SEPTEMBER 26, 1985)

WRITTEN S'TATEMENT
OF THE
WESTERN COAL TRAFFIC LEAGUE

This statement is submitted on behalf of the Weatern
Coal Traffic League ("WCTL") in connection with the Committee's
consideration of the impact of President Reagan's Tax Reform
Proposals on financial institutions and the mining industry.

WCTL is a voluntary association formed in 1976 to
represent the interests of {ts members before the Congress, the
courgs, and agencies of the federal government in matters related
to the acquisition and transportation of bituminous coal. Ite
members are fdentified in Attachment A to this Statement. The
common interest between its member organizations is that each is
a major utility or industrial shipper and consumer of bituminous
coal mined from sources west of the Mississippi River. WCTL'e
membership is a diverse one which includes municipalities,

industrial corporations, public districts and utilities of all
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types, Collectively, its members consume almost 75,000,000 tons
of bituminous coal annually, The lion's share of this enormous
consumption comes from Western producers who supply coal to WCTL
members under long-term agreements, whose minimum terms are about
10 years.

While several provisions of the President's Tax
Proposals for Fairness, Growth and Simplicity will have a sub-
stantial financial impact on the coal industry -- and those
segmente of tﬁe economy which rely upon it -~ in general, tho
{ssue of primary concern to WCTL's members as consumers of coal
is the proposed repeal of percentage dapletion allowances.
Elimination of the depletion allowance would impact directly on
electricity consumers and taxpayers in the form of increases in
fual costs which would result from the additional tax liabilities
coal suppliers would be required to bear. A trecent study of the
economic effects of the tax reform proposals on the coal industry
suggests that repeal of percentage depletion will cause in excess
of $900 million in additional tax liability for the coal indus-
try =~~ a cost which will be passed on in one way or another to
utilities and other coal useru.i/ In light of thesa facts, WCTL
urges this Committee to consider the hardship that additional tax
liability of the magnitude proposed would cause for coal purcha-
sers; and for the ratepayers and customers of these coal
congumers who must ultimately absocb such 1ncroagen.

1/ Price Waterhouse, The Economic Impact of the President's Tax
Reform Proposals On the Coal Industry.
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WCTL's prlncipal objections to the proposal to repeal
percentage depletion allowances for coal producers may be grouped
into three basic categories, each of which will be addressed
below: the direct impact on future fuel costs, the indirect
impact on coal prices as a result of a reduction in competition,
and the conflicts between the depletion allowance proposal and
national enerqgy policy goals,

As noted above, much of the coal in the West is
marketed pursuant to long-term purchase agreements. Although
most WCTL members and other utilities depend upon long~term
agroements for their base fuel requirements, most utilities also
obtain large quantities of coal each year on the so-called "spot
market."” The need for spot coal arises as a result of many
causos, {ncluding interruptions in production by the long-term
supplisr, increases in peak electrical load demand necessitating
purchaso of incremsntal fuel above contract levels, short-term
supplies during periods of resourcing ot renegotiation, etc.

The prices that a utility pays for spot coal are
unprotected; that is, they are subject to the vagaries of the
macrket place. In genaral, spot coal prices are set on a full
cost recovery basis; thomproducer establishes a price sufficient
to cover all costs and taxes, plus generate a creturn sufficient
to justify investment in fixed plant facilities, etc. An in-
creaso in taxes naturally roducée the producer's return, and must
in turn result in a direct increase of the mine mouth price if

the producer is to maintain its prior level of profitability.
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One immediate result of the proposed repeal of depletion
allowances, therefore, will be a likely increase in spot coal
prices to utilities and other coal receivers, in a magnitude
equal to the hundrede oE millions of dollars in additional taxes
which the repeal will mean for coal producers.

The direct coal price impact is not limited to spot
coal, however., While the offect may not be universal, it i{s also
the case that many coal receivers will feel the effects of per-
centage depletion repeal in the prices which they pay under long-
term supply agreements.

Many long-term coal contracts are confidential and/or
proprietary documents, and therefore their terms cannot be
revealed publicly. Several of WCTL's members, however, are
public or municipal entities, whose coal supply agreements are in
the public domain., One example illustrates how many long-term
agreements will automatically require buyers to absorb any and
all additional téx liability caused by a reduction in the federal
percentage depletion allowance. The tollowing is excerpted from
a contract to which the City of Austin, Texas and the Lower
Colorado River Authority are signatories:

The price of coal doitve:ed hereunder

shall be increased or decreased from the Base

Price in the same amount that the cost per

ton of mining coal at the Mine is increased

or decreased by new, additional or reduced

taxes (or changes in the rates of said taxes)

of any kind whatsoever, anacted or effective

after March 31, 1974, This provision shall
not apgly to costs relating to (1) state or

federal taxes on net income (excepting that a
r od ion in the dera ercent epletion
allowance sha be deemed to n_iner
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in cost within this provision), (2) taxes
specified in Section 9.03, and (3) transfer
taxes provided for in Section 9.07. (empha-
sis supplied.)

This section clearly reveals how the buyer's price for each ton
of coal acquired under contract is directly affected by a change
in the amount of the federal percentage depletion allowance. As
an adjustment in the cost of fuel, such cost increases would, in
turn, be passaed through to the utility's ratepaxers.

Like the big oil and mining companies, WCTL's members,
in most instances, pass increases in their coal prices on to the
electric consumers, Most of the member companiee oparate in
jurisdictions where fuel cost increases are immediately and

‘dlrectly added to the customer's bills. A few members must first
socure raegulatory permission to pass on the royalty increases.
Invariably, however, whatever the regulatory arrangements are,
the individual electric customers would pay the additional tax
liabilities incurred as a result of a repeal of the percentage
deplaetion.

The second area of major concern to WCTL and its
membere is the long-term effect on coal prices which percentage
depletion repeal could have as a result of its impact on compe-
tition in the coal industry. .

* Coal mining is one of the most fiercely competitive
industries in the United States, Today, for a variety of rea-
sons, the coal market is very soft, with low prices maintained by
an effective competitive balance among many concerns involved in

the industry. Not all of these éompanios, however, are on sound
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financial ground, and many acre currently operating at or near the
margin. Indeed, it is quite likely that for a number of com-
panies presently engaged in the production and sale of coal, the
deductions in gross income made posaible by percentage depletion
-- and thus, the resultant reduction in income tax liability --
may mean the difference between net profit and net loss on an
operating basis, An elimination of percentage depletion, with
the resultant increase in tax liability to coal producers, may
push such companies into the red, and result in a net reduction
{n the number of producers participating in each market.

In the West, repeal of percentage depletion can be
expected to have a retarding effect of the opening of new mines,
the expansion of existing mines, and the exploitation of new
leaseholds, in addition to the more drastic impact of a genuine
reduction in the number ofvconl companies in the marketplace,

The result of these developments, of course, would be a reduction
in the rate of supply and a contraction in the number of compet-
itors vying to meet user demands. The combination of these two
forces most assuredly will produce higher prices over the long-
term, prices which -~ as noted above -=- will be paid in the first
instance by utilities and other coal users, but ultimately will
be borne by electric ratepayers and consumers.

Finally, WCTL submits it would be contrary to the
declared national policy of encouraging private development of
domestic energy sources in an economically sound environment and

the promotion of independence from foreign fuel suppliers if
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Congress were to adopt tax modification proposals which would
have the effect of imposing ‘such significant additional costs on
the U.S. domestic coal industry. Without exception, WCTL members
in the past burned huge amounts of natural gas and oil in their
operations. WCTL members wer; encouraged -~ indeed, frequently
compelled -- in the national’ 1nterest ‘to convert from scarce oil
and gas to abundant western coal, Thts encouragement came
largely from the federal government, which was deeply concerned
over the nation's energy crisfs during the early 1979's, The
goal was to ensure a stable, long-term supply of dumestlcalfy
produced &ergy at a reasonable cost. WCTL members committed
millions of dollars/of capital to the conatruction of new coal-
fired plants, to fleets of railroad cars, and, in some cases, to
coal mining equipmenf. These enormous capital outlg}s were

o
matched by massive investments by domestic enerqgy companiés in

PO |

new coal leasaes and development facilities, all in the interest
of the national goal of energy indebengence 8o forcefully pursued
through the 1970's, ;

By following the Presldeq& 8 percentage deplecion
proposal and dramatically increasing tax liabilities, however,
the Congress would in a sense be reneging in the b&gggin which it
made with domestic energy producers and users in the 1§?0'8. It
is demonstrably unfair for the fedecﬂ}“government to exploit coal
producers and consumers when it was-the faderal government which

either required or encouraged most of these same interests to

. A
turn to U.8. coal in the first place. The removal of established
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tax incentives would place U.S. mining firms at a new disadvan-
tage compared with foreign producers that are wholly or partially
owned, operated or subsidized by foreign governments which can
easily increase production, in many cases based on their need for
foreign exchange and employment rather than on the free-market
economics of supply and demand.

For the several reasons discussed above ~-- which are
?dmittedly but a part of the serous problehs facing coal~
dependent electric suppliers and users under the proposed tax
reforms ~- WCTL respectfully urges the Committee to weigh the
effect of the President's proposals on coal producers, and
ultimately on consumers and to maintain the depletion allowance

for the coal industry.
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MEMBERS

ATTACHMENT A

WESTERN COAL TRAFFIC LEAGUE

Arizona Electric Power
Cooperative, Inc.
Benson, AZ 86502

Celanese Chemical Company
Dallas, TX 75247

Central Louisiana Electric
Company, Inc.
Pineville, LA 71360

Central Power & Light
Corpus Christi, TX 78403

City of Austin
Austin, TX 78767

City of Colorado 8prings
Colorado Springs, CO 80947

City Public Service Board
San Antonio, TX 78296

Iowa Public Service Company
Sioux City, IA 51102

Kansas City Power & Light
Kansas City, MO 64105

Kansas Power & Light Company
Topcka, K8 66601

Lower Colorado River Authority
Austin, TX 78767

Minnesota Power & Light
Duluth, MN 55802

Oklahoma Gas & Electric
Oklahoma City, OK 73101

Omaha Public Power District
Omaha, NE 68102

Tuco, "Ine. -
Amarillo, TX 79106
Unitrain, Inc.

Des Moines, Iowa

Utility Fuels, Inc.
Houston, TX 77046




