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NONMARKET ECONOMY IMPORTS LEGISLATION

MONDAY, MAY 7, 1984

U.S. SENATE,
COMMITTEE ON FINANCE,

SUBCOMMITTEE ON INTERNATIONAL TRADE
Washington, DC.

The committee met, pursuant to notice, at 2:35 p.m., in room SD-
215, Dirksen Senate Office Building, the Honorable John C. Dan-
forth (chairman) presiding.

Present: Senators Danforth, Heinz, and Mitchell.
[The press release announcing the hearing, background informa-

tion on the subject, and the prepared statements of Senators Dole
and Heinz follow:]

[Press Release No. 84-137]

SUBCOMMITTEE ON INTERNATIONAL TRADE SETS HEARING ON NONMARKET ECONOMY
IMPORTS LEGISLATION

Senator John C. Danforth (R., Mo.), Chairman of the Subcommittee on Interna-
tional Trade, announced today that the Subcommittee would hold a hearing on
Monday, May 7, 1984, on S. 1351, a bill to provide a special remedy for the artificial
pricing of imports produced by nonmarket economy countries.

The hearing will commence at 2:30 p.m. in Room. SD-215 of the Dirksen Senate
Office Buildin 1r

In general, W. 1351 would create a new standard by which to determine whether
articles imported from nonmarket economy countries are unfairly priced and, if
found to injure materially or to threaten material injury to a U.S. industry, are
therefore subject to penalty duties offsetting the margin of unfair pricing. The new"artificial price" standard would substitute in certain circumstances for the current
calculation of antidumping and countervailing duties. When applicable, artificial
pricing duties would be assessed in an amount equal to the difference between the"minimum allowable import price" and the actual import price of articles subject to
the investigation. The "minimum allowable import price" would be the lesser of the
1-iwest average, arms-length U.S. prices of either a comparable U.S. producer or
other exporter to the U.S. market.

Senator Danforth requests that in oral or written testimony to the Subcommittee
witnesses address certain particular subjects in addition to other issues raised by S.
1351. These subjects are:

1. Whether current unfair trade and "safeguard" relief laws are adequate with
regard to nonmarket economy imports; and

2. Recent Department of Commerce and International Trade Commission determi-
nations with regard to such imports.

STATEMENT OF SENATOR DOLE

Mr. Chairman: I welcome our witnesses today who will discuss a particularly diffi-
cult-and increasingly important-trade issue: unfair pricing of imports from non-
market economy countries. I share your interest in seeking ways to streamline and
to make less expensive the avenues for relief provided in U.S. laws for industries
competing with unfairly traded goods. Nonmarket economy trade is an important
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place to start on the path of reform, and S. 1351 presents well some of the trade-offs
required by attempts to streamline our laws.

For example, the essence of S. 1351 is the creation of a "minimum allowable
import price" by which to judge the fairness of nonmarket economy imports. On the
one hand, this standard is attractive in its certainty and relative simplicity. On the
other, at some level it would clearly preclude price competition-the heart of our
capitalist system. I will review carefully the pros and cons of this approach-and
the potential precedent it would set for other areas of our trade laws-as the com-
mittee proceeds to consider this bill.

President Reagan's recent trip to China opened more doors to U.S. exports. The
commercial opportunities in China, the Soviet Union, and elsewhere are great, and I
believe trade is an important tool for increasing overall stability in our relations
with these countries. But increasing imports from them is the other side of the coin,
and U.S. producers are rightfully concerned about the terms under which' they must
compete with planned economies. Thus, I hope the hearing today will provide some
insight into how best to meld our sometimes conflicting goals in this area of trade.

OPENING STATEMENT OF SENATOR JOHN HEINZ

This hearing is particularly timely due to the growing complexity of our trade re-
lations with socialist nations. Increased trade has produced more unfair trade prac-
tice cases involving nonmarket economies and consequently more dissatisfaction
with present law, based largely on one fundamental deficiency-the concept of
dumping-sales at less than fair value-is inherently a free-market concept. It is
useful only to the extent that costs and prices in an economy are real, so that a fair
value can be determined. With rare exceptions, these conditions do not exist in a
non-market economy, and our law has become seriously contorted in an effort to
deal logically with this fundamental inconsistency. This problem has been further
compounded in the last 6 months by the growing number of subsidy cases filed
against-non-market economies.

Since 1978, U.S. administrative regulations have attempted to cope with these
problems through the use of the comparable economy concept, which I will not take
the time to describe.

This approach, however, is flawed in its two basic assumptions that a simple and
accurate basis exists for determining when economies are at comparable stages of
development, and that comparable overall levels of development-assuming such
can be determined-mean comparable levels within a particular industry. For ex-
ample, when a country has targeted a particular industry for rapid development in
order to stimulate its export sector, the level of development in that industry is
likely to be greater than the economy as a whole, thus making industry specific
comparisons based on aggregate national analyses, such as those performed under
current law, highly misleading.

S. 1351 and its predecessor in the last Congress, S. 958, sought to deal with this
problem by creating a new system based on the principles of treating nonmarket
economies as much like Western economies as possible and of providing fairer and
more certain means of determining whether an unfair practice has occurred.

In S. 1351, an interested party would file a complaint against a nonmarket econo-
my alleging artificial pricing. Procedures and time limits for the ensuring investiga-
tion are in the same as in a countervailing duty investigation.

During the course of the investigation, the Commerce Department would consult
with the nonmarket economy's government and solicit from it information that
would enable the Department to determine dumping or the presence of a subsidy
subject to the standards of current law for free-market economies.

If, in the Department's judgment, sufficient, verifiable information is provided to
permit the case to be treated as a normal antidumping or countervailing duty case,
then the Department would do so, moving the investigation to the appropriate law
at the same point in time, and applying existing standards.

In those cases where the nonmarket economy will not or cannot provide the nec-
essary information, a different standard would be employed. It would define artifi-
cial pricing as sales below the price of the lowest average price free-market produc-
er. Even in this case, however, the petition would be treated pursuant to the time
frames and procedures applicable to countervailing duty investigations in existing
law.

I have tried to create with this legislation a carrot and stick mechanism that will
encourage nonmarket economies to cooperate with our government in investigating
the allegations in petitions filed against them and to adjust their economies in a
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way that will permit such cooperation to take place. Every opportunity is presented
to treat these countries precisely as all other nations are treated under our laws,
even to the extension of the injury test in appropriate circumstances. This repre-
sents a normalization of present law; while at the same time the alternative "lowest
average price free-market producer" test provides a certainty and administrative
ease of determination absent in present regulations.

The bill was not enacted in the last Congress, despite Administrative support for
it, due to a controversy over the "lowest average price" standard. Some private
sector groups preferred a higher standard, alleging that the language in the bill
would effectively permit sales at less than fair value. Time and the Congress ran
out before we could resolve that problem. However, I remain confident that we will
resolve it, and I expect the Commerce Department testimony today to provide some
useful new information. Our trading problems with nonmarket economies will only
grow in the next decade, and we need to make sure that our laws are fully equipped
to deal with those problems.

Senator DANFORTH. This is a hearing on nonmarket economy im-
ports legislation.

Senator Heinz, do you have a statement?
Senator HEINZ. Mr. Chairman, I have a statement, but I would

ask unanimous consent that the full text of my statement be
placed in the record at this point.

I just want to say that I appreciate your having a hearing on S.
1351, which had as its predecessor in the last Congress my previous
bill, S. 958, to which it is similar in many respects.

In my opening statement I detail some of the problems with
present law, the reasons that we have written S. 1351 the way we
have, and rather than take the time of the committee to highlight
even the most salient points of my testimony, I think we might be
well served to proceed.

Senator DANFORTH. All right, thank you very much. The state-
ment will be included in the record.

The first witness is Lionel Olmer, Under Secretary of Commerce
for International Trade.

STATEMENT OF HON. LIONEL H. OLMER, UNDER SECRETARY OF
COMMERCE FOR INTERNATIONAL TRADE

Secretary OLMER. Thank you, Mr. Chairman.
I have a prepared statement which I would like to introduce into

the record, and I would like to make only a few brief remarks
before making myself available for your questions.

Mr. Chairman, we need S. 1351 enacted into law, and we need it
now. We are not presently able to give our businessmen a fair
shake in dealing with unfair trade practices of nonmarket econo-
mies. Not the best intentions in the world, not the best trained
people in the world, not the hardest effort in the world can do it
under current law.

I have testified at least twice on this subject before this commit-
tee, and I have expressed views informally to Senator Heinz on sev-
eral other occasions as to my agreement with his efforts in the pre-
vious Congress to craft a law to deal with these unfair trade prac-
tices.

In fact, it was at a confirmation hearing more than 3 years ago
that Senator Heinz-with consummate skill-extracted from me a
promise to give him an administration endorsement of the prede-
cessor bill. He did so in part by mentioning his unsuccessful efforts
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in preceding years to get the executive branch's attention turned to
-this somewhat esoteric subject.

Well, I delivered on that promise within about 6 months, and I
continue to believe that it is essential that we, working together,
enact into law a measure like S. 1351.

I can give you the administration's support for the concept em-
bodied in that bill today.

I would like to say that, working closely and enthusiastically
with staff, we could work out the rather minor adjustments to S.
1351 that could speedily move it on the path toward enactment.

Thank you, sir.
[Secretary Olmer's prepared statement follows:]

TESTIMONY OF LIONEL H. OLMER, UNDER SECRETARY OF COMMERCE FOR
INTERNATIONAL TRADE

Mr. Chairman and members of the subcommittee, I am pleased to appear before
you today to testify on S. 1351, a bill to amend the unfair trade law as'it applies to
nonmarket economy countries. The Administration supports the objectives of S.
1351. The current law is unfair because it is exceedingly difficult and leaves peti-
tioners and respondents uncertain as to how it will be applied. We think that do-
mestic industries, foreign governments and producers, importers, and the Commerce
Department as administrators of the law, would all fare better under the artificial
pricing test that would be established by S. 1351.

DIFFICULTY IN APPLYING THE ANTIDUMPING LAW TO NME 8

In applying the antidumping law to NME's, we have found the present statute
and regulations to be enormously burdensome and excessively complicated, in com-
parison to the law as applied to market economies. The results are often unpredict-
able and based on the commercial behavior of a producer who ip not engaged in
unfair trade.

Briefly, the antidumping law should provide a remedy for U.S. businesses when
foreign firms export goods to the United States at prices lower than those in their
home markets.

In enacting the current antidumping provisions in 1974, Congress recognized that
home market prices in an NME cannot provide a reasonable benchmark from which
dumping margins can be computed. Instead, Commerce must use a "surrogate coun-
try" methodolo gy; i.e., we decide whether NME imports are dumped in the U.S. by
comparing the NME's prices in the U.S. with prices of the same or similar merchan-
dise sold in the home or third country markets of a surrogate market economy
country that is at a level of economic development comparable to the NME. This
meari that we must find a surrogate country that: (1) is at a comparable level of
economic development with respRect to the industry at issue; (2) makes the product
under investigation; and (3) is willing to cooperate in our investigation.

It has proven to be extremely difficult and time consuming to find a market econ-
omy that meets all these requirements. In some cases-like chloropicrin from the
People's Republic of China and montan wax from the German Democratic Repub-
lic-the product of concern is made in only a few countries, and those are not at a
comparable level of economic development. Even where several market economies
at a comparable level of economic development produce the goods concerned, there
is little, if any, incentive for their producers to provide us with the detailed informa-
tion we require and to allow us to verify it by examining their books and records.
For example, in 1982 we persuaded Finnish carbon steel plate producers to serve as
our surrogate in investigating plate from Romania. The Finns provided us informa-
tion and let us verify it. Then on February 10, 1984, United States Steel Corporation
filed an antidumping petition on plate from Finland, using the very same informa-
tion obtained in the Romanian investigation. You can imagine how dismayed the
Finns were with the results of their cooperation; and how that experience has made
it difficult to find cooperative surrogates in other NME antidumping cases.

Assuming we overcome these barriers, we base our dumping findings about pro-
ducers in one country on prices charged by their competitors in another country.
This is hardly a predictable method. Nor is it fair: the margins found often bear
little relation to economic reality, and the NME exporter can only guess at which of
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its market competitors might become the surrogate and what level its "foreign
market value" might be.

We often cannot find a suitable surrogate. More and more often, we rely on a
"constructed value" methodology, by valuing factors of production in the NME con-
cerned (such as hours of labor required, quantities of raw materials used, and
amounts of energy consumed) in a suitable market economy, using 'largely public
information (such as wage and transport rates and input prices). Even then we re-
quire some cooperation from the market economy producers to calculate factory
overhead costs. We have used this method in 7 of our AD investigations to date in-
volving NME's.

INAPPLICABILITY OF THE COUNTERVAILING DUTY LAW TO NME'

We also believe that our experience in attempting to apply the countervailing
duty (CVD) law to NME's underscores the need for prompt legislative change.

In final decisions in Czech and Polish wire rod cases last week, we concluded that
bounties or grants within the meaning of the countervailing duty law cannot be ap-
plied to NME's.

After careful consideration, we concluded that subsidies are actions that distort
the allocation of resources which would otherwise be determined by market forces
of supply and demand. Subsidies encourage inefficient production. Where govern-
ment control is the rule rather than the exception, we do not know how resources
would have been allocated by market forces. Since in NME's (including Czechoslova-
kia and Poland) the government effectively controls production, pricing and market-
ing decisions, there is no market norm and therefore no way to identify any misallo-
cation of resources.

The CVD law is market oriented. For example, domestic subsidies are defined to
include loans made on terms "inconsistent with commercial considerations." the
grant of funds to cover "losses," and the provision of goods or services at "preferen-
tial" rates. We believe that in an NME, we cannot identify any "commercial consid-
erations," "losses," or even preferential treatment. Where a government controls all
enterprises both directly (through central planning and establishment of prices) and
indirectly (through many tools), it is impossible to discern what "normal" treatment
is and thus what is "preferential."

Some will argue that our decision that the CVD law cannot be applied to NME's
lets NME's "off the hook." The facts belie this. We have found preliminary dumping
margins of nearly 60 percent on wire rod from Poland. In the face of significant pre-
liminary dumping margins, the U.S. wire rod industry will be protected from unfair
trade from Poland pending final Commerce and ITC determinations. And although
petitioners did not file, an antidumping petition on wire rod from Czechoslovakia,
they are free to do so at any time.

Market economies can almost always compete internationally more successfully
than NME's. The market economy manufacturer or exporter is in direct contact
with buyers in other countries. As such, it can assess market trends. It will know
which products are in demand and how to improve the product so as to meet that
demand. It also will have the incentive to deliver quality merchandise, knowing that
if it does not, the orders will not be renewed. The openness of market economies, in
short, forces producers to be responsive to market forces.

In NME's, on the other hand, enterprises are isolated from such market forces.
They do not have to compete with imports, and the producers rarely deal with the
purchasers of their exports. Trade activities are directed by NME governments
through foreign trade organizations (state enterprises). Because NME enterprises"sell" to the foreign trade organizations which, in turn, sell internationally, produc-
tion and marketing decisions are uncoupled. To the extent that any "feedback" on
international demands flows back to the enterprise in the form of targets or bo-
nuses, international market conditions will likely have changed in the meantime.

Because the NME producer is insulated from international realities and often
faces no domestic competition, it has no incentive, except government directives, to
produce high quality or specialized merchandise. Like a monopolist in . market
economy, the NME enterprise need not match the high standards that market econ-
omy consumers will demand and that market economy producers can meet.

For these reasons-because the enterprises are insulated from competition and be-
cause changes in world market conditions have to be transmitted to them through a
foreign trade organization bureaucracy-they will not be able to compete as effec-
tively as their market economy counterparts.

38-337 0 -- 84 -- 2
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IMPROVED EFFECTIVENESS OF S. 1351's ARTIFICIAL PRICING TEST

S. 1351 would establish a benchmark price-the lowest average price-and pro-
vide for additional duties to the extent any NME import is sold in the U.S. below
that price. For over two years we have supported this concept as an alternative to
the antidumping and countervailing duty law. We continue to support it, especially
as improved in S. 1351 (by adding to S. 958, its predecessor, provisions for suspen-
sion agreements in investigations, administrative reviews and orders, revocation of
orders, judicial review, duty assessment procedures, and certain procedural provi-
sions).

Based on Commerce's four-year experience administering the AD/CVD laws, we
think they must be substantially improved as applied to NME's. We believe the arti-
ficial pricing investigation proposed in S. 1351 -would be simpler and more predict-
able than current law, and therefore the best way to protect U.S. industry against
unfairly traded NME imports. Domestic manufacturers could more effectively an-
ticipate the likelihood of relief, and weigh the costs and benefits of seeking relief.
NME oibdufcers could price more fairly in the first place. Importers would benefit
from increased predictability by not buying imports likely to he found unfairly
traded.

We have two major concerns about S. 1351, which we are exploring this week
within an interagency working group chaired by Commerce. One issue is which
countries should get an injury test in artificial pricing investigations. The other is
the level of the artificial pricing benchmark. Sme domestic industries complain
that use of the lowest average import price, as proposed in S. 1351, would allow inef-
ficient NME producers to dump their goods in the U.S. down to the price levels of
more efficient market economy producers. On the other hand, foreign governments
and producers complain that use of this benchmark would preclude an efficient
NME producer from selling here at a fair price reflecting his possible comparative
advantage in producing the goods.

We will report to you as soon as possible the Administration position on these
issues. We also propose several relatively technical changes to S. 1351, which are
described in the attachment to my testimony.

In conclusion, the Administration believes that S. 1351 would be fairer, simpler
and more predictable. We look forward to working with you to achieve its enact-
ment at an early date.

TECHNICAL AMENDMENTS TO S. 1351

In addition to our concerns as to the proper benchmark and the scope of the
injury determination, there are certain other aspects of S. 1351 which should be
changed to make the provision more administrable, and to align it as closely as pos-
sible with the rationale and substance of the present unfair trade laws.

First, whatever the standard for comparison, certain safeguards need to be added
to prevent unfair or distorted results. The benchmark price itself might be an artifi-
cially low price, perhaps depressed below cost of production by competition from the
nonmarket economy country imports. Basing fair value on such a price would deny
to U.S. industries the relief to which they would be entitled. In other cases, the
benchmark price could reflect monopolistic or oligopolistic pricing practices in the
U.S. and could contain extremely high and unjustifiable profits. Basing fair value
on such a price would require the imposition of additional duties where none logi-
cally were warranted, and it would deny to U.S. buyers the benefits of fair competi-
tion that our unfair trade laws are designed to preserve.

Second, we believe consideration should be given to making adjustments in the
prices to be compared, much as is done under the antidumping law. It is virtually
certain that in most cases there would be meaningful physical differences in the
products sold, or in the quantities or circumstances under which they are sold,
which, if not adjusted for, would produce distorted, illogical results. (While these
changes would add some complexity and uncertainty to the process contemplated in
the bill, they would ensure equitable results safeguarding the legitimate interests of
U.S. domestic industries, as well as exporters and importers.)

Third, the definition of "domestic industry" is overly broad. It includes producers
of parts as well as producers of the finished article that is being investigated. For
example, engine valve producers could file a petition leading to the imposition of
additional duties on engines. Such a sweeping definition conflicts with our GATT
obligations.

Fourth, the provisions allowing conversion from an artificial pricing investigation
to a normal antidumping or countervailing duty investigation (or the reverse): (1) do
not provide sufficient time to complete an investigation properly, and (2) envision
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provisional measures being applied for a longer time than is permitted under the
GATT Codes.

Senator DANFORTH. Thank you, Mr. Secretary.
Are you confident that the measure that is used in this bill is the

right one? As I understand it, it is the lowest average free-market
price of the U.S. producer or foreign exporter to the U.S. market.

Secretary OLMER. I am not yet satisfied that that is the test crite-
ria that the administration will support but within the week we
should have an administration positiorr on one of the two or three
alternatives.

My own sense is that that is as workable as any other, and after
running numbers against past cases I think it would do the job-
that is, if we had used that as the criteria in past cases against
nonmarket economies, the margins would have been appreciably
higher than they were under the present law where, as you know,
we use a surrogate country. I am satisfied that it would do the job.

Senator DANFORTH. You don't think that it serves as a safe
harbor for dumping to have an artificial price?

Secretary OLMER. Well, it's a tradeoff, a tradeoff between the
utter unpredictability and inefficiency of the present law, as
against the possibility that you may even encourage monopolistic
behavior or, in the alternative, as you say, a safe harbor for dump-
ing.

The operative issue with regard to your question I think is our
inability to determine what is dumping. We are throwing darts at a
wall.

Senator DANFORTH. Don't the Europeans do it by just having an
arbitrary quota figure or price?

Secretary OLMER. The Europeans do it by a process of jawboning
that would probably wind us up either in jail or under Mr.
McGrath's scrutiny.

Senator DANFORTH. And you wouldn't recommend that.
Secretary OLMER. Well, maybe to my successors and assistants,

but not for me personally. [Laughter.]
Senator DANFORTH. About a month ago we had the hearing on

small business remedies, and I know that the Commerce Depart-
ment has been working on that. As I understand it, there has been
a memo that has been given to the staff of the Finance Committee.
Are we progressing on that with all diligence?

Secretary OLMER. Oh, yes, sir.
Senator DANFORTH. Because I know when I next see Senator

Cohen he will ask me about it.
Secretary OLMER. I believe we are. Again, within the week, I am

confident we will have a common position that will achieve the ob-
jectives that Senator Cohen wants and that you seem to share, and
I do as well.

Senator DANFORTH. Will the administration have signed off on
that in another week?

Secretary OLMER. Just about. I believe within the week, yes.
Senator DANFORTH. All right.
Senator Heinz.
Senator HEINZ. Mr. Chairman, thank you.
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First, let me thank Lionel Olmer for his cooperation over the
many years-it seems like many years, it's only been about 3-that
we have had an opportunity to work together.

And I thank you for your general endorsement of the approach
taken in S. 1351.

To follow up on Jack Danforth's question regarding the adminis-
tration position on the lowest average free-market producer price
standard, is it possible that you will come back to us with a slightly
higher standard than what we have? When I say "higher stand-
ard," for example, I think it is Congressman Frenzel over in the
House who suggests you take all the free-market producers, lop off
the bottom 10 percent, and then take the next one up the ladder.
We are going to have some testimony that says you should have a
weighted average of some set of producers. Are you looking at al-
ternatives where you might have a somewhat higher standard?

Secretary OLMER. I think that a variety of criteria are being
looked at. If you would permit me a personal observation, from all
of the papers I have read-and that's a substantial pile-I am com-
fortable that the lowest average free-market price is the simplest
and cleanest and would be an acceptable test. That's the one that
people will have to talk me out of in the coming several days.

Senator HEINZ. Well, the analysis that you apparently have done
comparing the results of the use of this test versus the use of cur-
rent law, and your statement that the use of this test works well, is
something that we would like to have substantiated for the record,
as I'm sure all those people out there would like to see.

Let me ask you this: I think at least one of the witnesses we are
going to have later on this afternoon is going to suggest that the
petitioner or the respondent should be allowed to challenge the
lowest average free-market producer price standard as either being
too high or too low, depending on whether they are the petitioner
or the respondent. Do you think that is worth considering, explicit-
ly?

Secretary OLMER. I am afraid that it would lead us right back
into trying to do that which we are attempting to get out of doing;
that is, as I gather, the suggestion would permit a rebuttable pre-
sumption, and I think that that would be a dangerous road to go
down-that is, I don't think we are ever going to be able to det/er-
mine what is fair value in a nonmarket economy.

And if, by such an inclusion in the legislation, we encourage a
petitioner to attempt to make the case that in a specific instance
he has got the evidence-and I think a lot of them might be so en-
couraged-we would find ourselves doing much of what we are
trying to avoid doing, which is time consuming and expensive for a
petitioner as well as for the Government.

Senator HEINZ. One of the other areas where I believe your testi-
mony indicates that there is still some interagency review going on
is with respect to the injury test.

Secretary OLMER. That's right.
Senator HEINZ. S. 1351 is designed generally, and we would like

to design it more specifically to persuade nonmarket economies to
act as much as market economies as possible and give them incen-
tives to share data with us, to tell us how they really operate their
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economies, and where possible to try therefore to get them to think
a little bit more like we do.

If that is our goal, why shouldn't the injury test be applied to
those who cooperate and denied to those who do not as a general
principle?

Secretary OLMER. I think that the general principle that I wpuld
like to see adhered to is, first and foremost, that all those who get
an injury test should be members of the GATT.

Now, as to cooperate, I think I would want to look at what the
definition of cooperate means. I think that it is fine for us to have
as an objective getting nonroarket economies to act more like we
do, become more efficient and more open and so on. I think realisti-
cally it is unlikely to happen, especially in the large nonmarket
economies, and probably with respect to many other of the smaller
nonmarket economies as well.

I think, for practical reasons, we have to serve our own direct in-
terests and therefore I am a little leery of committing to you now,
Senator Heinz, on the grounds that I am not sure what you would
mean by cooperation.

Senator HEINZ. Well, by coming \forward with the data that
would allow you to pursue a normal countervailing duty or anti-
dumping procedure. You just threw two countervailing duty peti-
tions out saying it was impossible to investigate them-as I under-
stand your basic reasoning.

I don't know to what extent. by the way, Commerce really inves-
tigated the allegations of the petitioners. I do not know to what
extent you really considered the best evidence available. I under-
stand you didn't get any cooperation at all from the other side,
from the nonmarket economies involved in these cases.

The sad thing about all of that, to me, is that the action of the
Commerce Department, while it probably helps the passage of S.
1351, nonetheless undercuts for now the incentive for any nonmar-
ket economy to share information with us.

Secretary OLMEL. Senator, I think that the issue is not one of
whether they will cooperate in the provision of information but the
fact that we don't know what represents fair value-there is no
standard against which to measure fair value. And I think all of
the data in the world is not going to allow us to make a precise
determination in that regard, even if they gave us access.

Senator HEINZ. I hope you are wrong. I can't say you are wrong,
but if that is the case, what you are saying is that they are going to
remain monolithic, unchanging economies forever, that they will
always be nonmarket based, that market mechanisms will simply
not be allowed to creep in to their economies, in spite of the fact
that there is evidence it is happening in China-at least as shown
on television when the President visited that little marketplace out
there; it may not' have been a typical one, but he was allowed to
see it; and as evidenced by the fact that I guess, God rest his soul,
if Russians who do not believe in God have souls, Chairman Andro-
pov apparently was trying to introduce some market-based con-
cepts into the Soviet Union.

Let me just ask you this last question:
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You are saying that we should extend the injury test to all
GATT members. We kind of have to, I guess. Do you also intend to
extend it to those who have assumed equivalent obligations?

Secretary OLMER. The question of to whom an injury test should
be granted in the context of S. 1351 is again a matter under review
in the interagency group, and I have been promised a consensus, a
recommendation, by the end of this week.

Senator HEINZ. Let me suggest that when we talk about equiva-
lent obligations, one thing that we want to make clear is that the
obligations ought to be equivalent to those that are assumed by
members of the GATT.

SecretaryOLMER. Yes.
Senator HEINZ. And not some bilateral kind of agreement.
Secretary OLMER. Yes.
I have to say that, given our decision in the Polish case and the

Czech case, the wire rod cases, it is our intention not to apply the
CVD law to nonmarket economies in the future.

Senator:HEINZ. We noticed.
Secretary OLMER. Well, it is surprising, Senator; hardly anybody

else did.
It would seem, therefore, that the issue of equivalent obligations

and an injury test is something that would be applicable only to
the dumping law, not to the CVD law. And I agree that substan-
tially equivalent obligations ought to be a benchmark, in my view.

Senator HEINZ. Thank you.
Secretary OLMER. It is a question of how you measure it, and we

get back into that question of determining what is a subsidy and
our conviction that we can't measure it.

Senator DANFORTH. Senator Mitchell.
Senator MITCHELL. Thank you, Mr. Chairman.
Mr. Secretary, I apologize for not having been here during your

statement.
I would like to ask, regarding the proposed artificial pricing

remedy, about a situation that is outlined in the prepared testimo-
ny of a later witness, Mr. Greenwald, relevant to the textile indus-
try:

The proposed remedy would use, as I understand it, the lowest
rice of a producer-in a market economy if that price is lower than
.S. producers' prices. In order to file a dumping case, a petitioner

must wait until injury has occurred. By the tine the petition is
filed, other foreign suppliers from market economies will have had
to lower their prices to compete with the dumped products of the
nonmarket producer, the nonmarket economy producer. And in
this situation, the proposed artificial pricing remedy would appear
to understate the actual margin of dumping, if I understand what
Mr. Greenwald will state, that that is a concern of the textile in-
dustry.

I would ask how the administration would propose to deal with
this situation.

Secretary OLMER. Well, I think that the Congress can be very
helpful in that regard, in making it clearer that the threat of
injury is an equivalent basis on which an action can be brought, so
that the petitioner would not have to stand by and wait for injury
to have actually resulted from an unfair trade practice.



11

Senator MITCHELL. Now, in other prepared statements a number
of witnesses refer to the recent Commerce decisions regarding steel
wire rods from Poland and Czechoslovakia. Would you briefly ex-
plain what those decisions held, and what implications they have
for any future countervailing duty cases against nonmarket econo-
my producers?

Secretary OLMER. We dismissed the petitions on the grounds that
the countervailing duty law cannot be applied to a nonmarket
economy. The significance is that we will not apply the countervail-
ing duty law to any subsequent petitions brought against a non-
market economy country under the CVD law.

I would point out that the CVD law has been on the books since
1890, and until Mr. Greenwald made it famous last summer it had
never been used against a nonmarket economy, ever. We helped to
put that back in its box.

I don't mean to be facetious, but in other words, Senator, peti-
tioners have long believed that they can get justice and equity
under the dumping law, and indeed I have maintained that they
can and will. And in the case of one petitioner that brought both a
countervail and a dumping case against the Poles, he is getting a
60-percent dumping margin. That's not bad.

Senator M.ITCHELL. Well, I will let Mr. Greenwald make his own
case; but the mere fact that something has been done for 75 years
is no reason to continue doing it, and the mere fact that something
has not been done for 75 years is no reason to\continue not doing
it.

Secretary OLMER. Of course.
Senator MITCHELL. It seems to me there has to be some substan-

tive reason to discontinue the practice or to initiate the practice
other than the fact that it has been done or has not been done this
way for a long time.

Secretary OLMER. I, by recourse to attempted levity, obscured the
point I was trying to make; that is, the dumping law and the coun-
tervailing duty law have both been around for a long time, and
until last summer the dumping law was believed to be adequate to
resolve unfair trade practice assertions by U.S. petitioners. It was
believed such, I think, because it was proven to be so adequate, in
addition to which the trade bar, professional journals, opinions of
most lawyers in Washington, seemed to hold-in fact I think with-
out exception-that the countervailing duty law couldn't be applied
against a nonmarket economy; the matter became a major issue
when a case was filed last summer.

We have tried. It isn't as if we don't want the work; we've tried.
We have agonized over it, and the decisions in these two cases that
you have asked me about were not arrived at lightly by the Secre-
tary. It involved an enormous amount of staff work and an awful
lot of arguing back and forth as to what the right judgm.:nt was.
He knew it was a rough call to make and that it wasn't going, to be
an easy decision, and that there were going to be some people who
would take issue with it. But on balance we think it is the right
one to have made. We simply can't make that law work against
nonmarket economies, and we need the Congress to take action to
provide us with an improved mechanism for dealing with unfair
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trade practices against nonmarket economies. And that is the sub-
ject of S. 1351, which the administration supports.

Senator MITCHELL. Thank you, Mr. Secretary.
Senator DANFORTH. Lionel, thank you very much.
Secretary OLMER. Thank you, sir.
Senator DANFORTH. Next we have Mr. Richard Cunningham and

Gary Horlick.

STATEMENT OF RICHARD 0. CUNNINGHAM, ESQ., STEPTOE &
JOHNSON, WASHINGTON, DC

Mr. CUNNINGHAM. Mr. Chairman, my name is Richard Cun-
ningham. I am a member of the law firm of Steptoe & Johnson,
Chartered, and I am testifying here on my own behalf and not on
the behalf of my firm or on behalf of any clients.

I would agree with Lionel Olmer that the need for this statute is
very clear. My testimony in written form, which I would like to
have incorporated in the record, goes to some length to discuss
what one would not be going too far to call fiascos of the applica-
tion of the antidumping law and the countervailing duty law and
section 406, to nonmarket economy imports.

I would like to spend just a moment today briefly agreeing with
the standard that this bill adopts and responding very briefly to
the criticisms that I know are going to be leveled at that standard
from both sides today.

On the one hand you will hear people say that the standard
offers insufficient protection, that it should be a higher standard
based on some average of U.S. producers or some average of foreign
producers. I disagree with that. I think it is very clear that Mr.
Olmer is right, that this test would result in more cases being won
than under present law, dramatically more cases, and in higher
duties being imposed in those cases that are won.

In every dumping case where I have been involved in represent-
ing a petitioner-Polish golf carts, Hungarian light bulbs, Yugoslav
nails-the dumping margins would have been substantially greater
under this test than under the test that the Department was then
using.

I think it is equally important that this test gives a clear stand-
ard that a petitioner can, without massive economic analysis,
decide whether he has a case. And I think, Senator Mitchell, that
that is very important for the small petitioners that you have had
such concern about. It is very costly to bring a case where you have
to get an economist to try to analyze whether you have a dumping
margin or not.

Senator MITCHELL. Yes; but the real expense still, Mr. Cun-
ningham, is lawyers. [Laughter.]

Mr. CUNNINGHAM. I will defer that question to another hearing.
But I agree with you, sir.

Of course, others are going to claim that this standard is too
strict because it doesn't allow for a theoretical comparative advan-
tage for the Communist country exporter. In my view, that is a to-
tally theoretical argument. We have gotten to this point because
there are no real-world costs in the Communist world. One cannot
analyze costs, one cannot analyze prices in a Communist country.
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There is no such thing as a real comparative advantage; one has to
set an artificial pricing standard. And this is as good a one as they
will get.

I would like to express one concern I have about the statute, and
that is on the injury issue. I believe in a tougher statute for Com-
munist country dumping. I believe in this statute and its pricing
remedy.

But I don't think that I can see either the policy reason or the
GATT legality of protecting uninjured U.S. industries from unfair
priced imports, just because the country involved is not a GATT
member. Our GATT obligation is to impose dumping duties only
when injury is shown; our obligation is not to do that just with re-
spect to GATT members.

It may be that you would say that in practice no one could chal-
lenge us, and I may grant that; but I see no policy reason for us to
say an uninjured U.S. industry should be afforded a greater protec-
tion-and this law would afford a greater protection-than we now
afford to uninjured industries.

Thank you.
[Mr. Cunningham's prepared statement follows:]

STATEMENT OF RICHARD 0. CUNNINGHAM

My name is Richard 0. Cunningham. I am a member of the law firm of Steptoe &
Johnson Chartered, and I am appearing on my own behalf. I have been working in
the area of trade law for sixteen years, and in my practice I have represented both
American companies seeking relief and foreign companies defending such cases. In
representing these various clients, I have had extensive experience with the U.S.
laws dealing with trade with nonmarket economy countries. I am testifying, howev-
er, not to present the views of any of these clients or of the firm, but rather to
present my own views as a practitioner concerned about the failures of the present
trade laws in this area. From pny experiences I have reached the conclusion that
reform of these laws is badly needed, and the approach represented by S. 1351 con-
stitutes an important step in the right direction.

Both section 406 and the present provisions in the antidumping law and regula-
tions dealing with trade with nonmarket economy countries are in major need of
reform. S. 1351 proposed by Senator Heinz, should be adopted to accomplish such
reform. The present statutory mechanisms are unworkable and yield wholly unpre-
dictable results. They provide neither an adequate vehicle for U.S. industries to
obtain relief nor meaningful guidance to U.S. businesses that wish to trade with
nonmarket economy countries.

The important virtue of the Heinz bill is that it sets forth a clear, objective stan-
ard for determining whether relief from nonmarket economy imports is appropriate.
It provides what current law lacks: guidance of U.S. businessmen as to when a
viable case can be brought and as to how trade arrangements should be structured.
It has the further benefit of enabling nonmarket economy exporters to understand
clearly the rules that apply to U.S. trade with their countries.

My testimony today will discuss some of the special problems posed by trade with
nonmarket economy countries and will analyze the inadequacy of present U.S. laws
in dealing with those problems. Finally, I will discuss the ways in which S. 1351
would deal more fairly and effectively with the problems of this important but diffi-
cult trade area.

I. THE SPECIAL PROBLEMS OF TRADE WITH NONMARKET ECONOMIES

Trade with nonmarket economies is neither inherently undesirable, nor some-
thing that should be discouraged. Rather, such trade offers potential economic and
political benefits for the United States, provided we recognize and deal both fairly
and objectively with certain problems and risks inherent in that trade. Those prob-
lems and risks can be grouped into two basic categories: First, the risk that the non-
market economy government may engage in deliberate and predatory practices
aimed at markets or industries in the United States; and second, the possibility that
the normal operation of the nonmarket economy may confer upon its exporters cer-
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tain "artifical" advantages-"artifical" in the sense that such benefits are not avail-
able to U.S. firms which must compete against imports from the nonmarket produc-
ers.

The danger of predatory practices in exports to the United States by nonmarket
economies was dealt with at considerable length in this Subcommittee's Report on
Section 406 of the Trade Act of 1974. In that report, the Subcommittee expressed
concern about two possible types of predatory export practices:

First, it was pointed out that the government's control of the factors of production
in a nonmarket economy gives that government the ability, if it so chooses, to mar-
shall the resources of that economy rapidly and to concentrate them on a flooding of
an export target market, with the resultant destruction of the domestic industry in
the target country. I must confess, however, that I would be hard-put to cite a spe-
cific instance in which such a flooding of a United States market has occurred. Be
that as it may, there are ample weapons in the arsenal of U.S. trade laws, even
apart from the present section 406, which are capable of dealing with such a threat
if it should materialize. These include the Escape Clause and the "critical circum-
stances" provision of the antidumping law (which would also be applicable to a pro-
ceeding challenging "artificial pricing" under the legislation now being considered
by this Subcommittee). This latter "critical circumstances" provision is particularly
important in dealing with the threat of a "flooding" of a U.S. market, since these
provisions appear in our statutes dealing with unfairly low import pricing. I doubt
very much that a "flooding" would ever occur-or indeed could ever occur-unless
the flooding were accomplished by means of unfairly low export pricing.

This brings me to the second danger foreseen in the Subcommittee's report on sec-
tion 406. A nonmarket economy exporter, the report noted, is not governed by the
same profit motivation as are its U.S. competitors. Accordingly, the potential exists
for the nonmarket exporter to sell into the United States at unreasonably low prices
that bear no relationship to realistic costs for the purpose of putting its U.S. com-
petitors out of business or dominating U.S. markets. If there is a real threat of pred-
atory practices by nonmarket exporters, it seems to me that the threat lies in the
area of unrealistic pricing, rather than solely in the area of volume of imports.

Moreover, the problem of unrealistic pricing of nonmarket economy imports goes
beyond those instances where such pricing would arise from predatory motivation.
Much more frequent is the situation where the normal everyday operation of the
nonmarket economy may produce export prices that are artificially low. In a non-
market economy, numerous factors may operate to bring about this result. For ex-
ample, there is the previously-mentioned absence of a profit motivation for nonmar-
ket economy firms. The government of the nonmarket country may desire exports
as a means of maintaining or increasing employment levels, or of earning hard cur-
rency to buy needed imports.

Even where nonmarket economy firms seek profits, moreover, their cost structure
may be unrealistically low because of the intervention of the government in the
economy. Wages, or perhaps the cost of raw materials, may be priced by the state at
unrealistically low levels. Energy prices are another major cost factor that may be
kept artificially low by the state. In addition, the influence of state planning may
result in the construction of manufacturing facilities that are much more highly
automated than could be justified in a market economy with the same low labor
costs. For all of these reasons, U.S. producers may legitimately complain that the
prices charged fbr imports from the nonmarket economy are artificially low because
they are not based upon the same free market consideration with which a U.S. pro-
ducer must deal.

The true nature of the problem with which the United States must deal in trad-
ing with nonmarket economies is pricing-the fact that those economies operate in
a different manner from ours, a manner which can produce artificially or unrealis-
tic low prices. What is needed is a statute that governs pricing conduct in imports
from such countries. Any such statute should satisfy the following requirements:

1. It should establish pricing criteria that are clear and objective, so the foreign
exporter knows how to price its U.S. sales and the affected U.S. industry knows
when it does or does not have a meritorious case to bring.

2. It should be nondiscretionary, so the results of trade proceedings will be deter-
mined on the merits, and not by domestic or international political considerations.

3. It should be administerable. The pricing standard should be constructed in a
manner that it can be investigated and determined by the administering authority
within a reasonable time period, using the resources available to the administering
authority, and with a high degree of confidence the results obtained in that investi-
gation will be accurate.
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4. Finally, it should be a standard that, while ensuring against artificial pricing,
will not in itself be an "artificial" standard. It should be based upon real world con-
siderations, and it should not be a standard that will automatically exclude nonmar-
ket imports from the United States.

I support S. 1351 because it meets these criteria. As discussed below, neither the
present section 406 nor current application of the antidumping law to nonmarket
economies meet these tests.

II. INADEQUACY OF PRESENT U.S. LAWS TO DEAL WITH TRADE FROM NONMARKET
ECONOMY COUNTRIES

A. Section 406
While section 406 of the Trade Act of 1974 was enacted to provide an additional

mechanism for relief to domestic industries if rapidly increasing imports from Com-
munist countries disrupt domestic markets, no relief has been granted in the history
of that provision. Section 406 has been equally unhelpful to U.S. importers, because
neither the statutory provisions nor the ITC decisions under section 406 set forth
any standards to enable the importer to know that its transactions with nonmarket
economy countries comply with U.S. trade laws. Finally, proceedings under section
406 are very unpredictable, extremely costly, and are heavily influenced by political
and international policy consideration purportedly outside the scope of the statute.

The section 406 cases have dramatized the impracticality of dealing with Commu-
nist country imports by means of a law that makes the ultimate decision discretion-
ary and in which a meaningful standard is absent. The fact of life is that politics
and diplomacy overwhelm economics and trade policy where discretionary decisions
are made on Communist country imports. But these are improper considerations in
the decision of trade relief cases. If the President feels that economic sanctions are
necessary for security reasons, he should invoke the National Security Amendment
rather than pretend to apply section 406. Yet as long as discretionary trade relief
laws are available, the reality is that the Executive Branch will twist those cases to
serve diplomatic ends rather than their true statutory goals.

At one point during my representation of Occidental Petroleum in the Russian
Ammonia investigation, I asked myself: How would one advise a client who wanted
to structure a trade agreement with a Communist country in such a way as to
comply with U.S. law and insulate himself against import restrictions? I came up
with the following list of recommendations:

Have the agreement reviewed in advance by all relevant U.S. agencies.
Obtain the approval of all relevant agencies.
If possible, get the endorsement of the President himself.
Sell the imported product consistently at or above U.S. market prices.
Look for customers who, because of their peculiar situations, need an offshore

source of supply and would not in any event buy from U.S. producers.
The problem is that Occidental did all of this. Yet its agreement was still chal-

lenged and came within inches of being destroyed by a section 406 case. There must
be a better way of dealing with nonmarket economy imports.

In summary, the cases have demonstrated that proceedings under section 406 are
extremely unpredictable, subjective and extraordinarily influenced by foreign policy
considerations. Moreover, these very costly proceedings have never provided any
relief to domestic producers, while at the same time they have made U.S. companies
wary of entering into legitimate transactions with nonmarket economy countries.
Section 406 should be repealed.

B. The Antidumping Law
The antidumping law, as currently applied to state-controlled economies, is nei-

ther fair nor effective in dealing with the unique problems posed by trade with such
countries. The methodology for determining fair market value set forth in the
present regulations is ambiguous, vague and impractical in concept. The result is
that the law is difficult to administer, provides no guidance to the U.S. businesses
seeking to structure trade with nonmarket economy countries, and enables the ad-
ministering authority to reach whatever result it wishes in any given case.

The current methodology for determining fair value departs sharply from the tra-
ditional (pre-1978) practice of the Treasury Department. Instead of looking to the
distorted prices or costs of the producer in the nonmarket economy, Treasury prior
to 1978 determined foreign value based on the prices or costs of the free-market pro-
ducer most similar to the nonmarket economy producer in terms of items produced,
degree of technological sophistication, and volume of production.
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The current regulation rejects this "comparable producer" test and seeks to deter-
mine prices or costs based on those in a nonmarket third country which is deemed
to be at "a level of economic development" comparable to the nonmarket economy.
The only guidance in the regulation for identifying such a country is that compara-
bility is to be determined by "generally recognized criteria, including per capita
gross national product and infrastructure development."

The hierarchy of approaches to be used to determine fair value is by no means
clear from the regulation. Apparently, if no comparable country can be identified,
the prices or constructed value are to be determined from another market-economy
country, "suitably adjusted for known differences in the costs of material and
labor.' If, however, a comparable country can be identified but similar merchandise
to that under investigation is not produced there, a constructed value approach
based on hypothetical costs of production is to be employed. Apart from the ambigu-
ity of the regulation, it provides no objective standards by which a "comparable
country" is to be selected and thus allows the administering authority unfettered
discretion in making that determination.

Not only does the vagueness in the regulation increase the likelihood of influence
from foreign governments upon the unrestricted decision-making of the administer-
ing authority, but the effect of the "comparable country" methodology in the regula-
tion is affirmatively to favor importers from nonmarket economy countries. The
reason that the methodology in the regulation has this effect requires a bit of expla-
nation. The country where you will find an exporter comparable in size and sophis-
tication to the Communist exporter is likely to be a country that is more ad-
vanced-and therefore where prices are higher-than a country "comparable in
terms of economic development' to the Communist country. The reason is that the
Communist country government often creates an exporter which is larger and rniore
sophisticated than one would normally expect to find in that country. The goal is to
earn hard currency by increasing exports, and therefore the government wants as
large and as sophisticated a producer as possible. In a free-market economy compa-
rable in economic development to the Communist country, on the other hand, pro-
ducers would tend to be smaller and less sophisticated, both because the size of the
domestic market would not justify a large-scale producer and because low labor
rates would make a high degree of automation unnecessary.

Thus, what Commerce relies upon under this regulation is not the normal prices
and costs that would exist if the exporter were located in a non-state controlled
economy country. Instead, Commerce uses the significantly lower prices that prevail
in a country where the exporter in question would not normally be located. The net
effect of this is to produce a price comparison that is more beneficial for the export-
er-more beneficial precisely because of the involvement of the government.

The second approach in the regulation, which is to be applied when a comparable
country cannot be identified, ignores the economic realities of the nonmarket
system. Under this approach, nonmarket third country prices are to be adjusted for
known cost differences from the nonmarket economy production. This is impossible
to apply for the same reason that the traditional antidumping analysis cannot apply
to imports from nonmarket economy countries. Because of cost distortions due to
government involvement in the activities of the nonmarket economy producer, its
true costs are not known.

The hypothetical cost analysis required by the present regulation for determining
constructed value is equally unworkable and illogical. Under the regulation, con-
structed value is based on the costs of producing the merchandise in a "non-state-
controlled-economy country determined to be reasonably comparable in economic
development" to the state-controlled-economy country if the specific "objective com-
ponents or factors of production" incurred in producing the merchandise in the
latter country were used. In other words, constructed value is based on "objective
componepts or factors of production" valued in the surrogate country.

In addition to the obvious difficulties in applying this analysis, the analysis itself
is fundamentally flawed. It is based on the incorrect assumption that the supply and
demand and relatively scarcity of the various cost components in the surrogate and
state-controlled-economy countries are identical. Indeed, precisely because of the
cost distortions due to government intervention in state-controlled-economy coun-
tries, the relative costs of components are not likely to be the same.

In summary, the antidumping provisions applicable to state-controlled-economy
countries are simply unworkable. Because of the vagueness of the law, the cases are
increasingly vulnerable to diplomatic pressures that tend to influence greatly the
outcomes. While the vagueness and the current methodology inure to the detriment
of the domestic producer, it also prevents the U.S. business community from know-
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ing how to structure agreements with nonmarket economy countries. A new ap-
proach is badly needed.

III. S. 1351 SHOULD BE ADOPTED

S. 1351 offers an objective standard that is tailored to the particular problems of
trade with state-controlled-economy countries and it avoids the problems experi-
enced under section 406 and the antidumping law. It provides guidance to both for-
eign exporters and the U.S. industry and would be easy to administer.

The "pricing" approach of S. 1351 is the correct one, because the greatest poten-
tial threat from imports from nonmarket economy countries would arise from artifi-
cially low pricing of imports. The bill proVides that imports from nonmarket econo-
my countries that are artificially priced below the "minimum allowable import
price" are to be subjected to additional duties. The minimum allowable import price
is defined in the bill as the lesser of the lowest average price of the most suitable
United States producer in arms-length sales to American customers or the lowest
average price of the most suitable foreign producer in a market economy in arms-
length sales to American customers. This standard protects U.S. producers against
the problem of abnormal, non-economic low prices. As to the other concern that
nonmarket economy imports would "flood" the markets, I do not believe that this
could ever occur unless the nonmarket imports are the lowest priced in the market.
Even if such a "flood" should occur, it could be dealt with under the "critical cir-
cumstances" provisions of the antidumping and countervailing duties laws, which
would be applicable to an "artificial pricing case.

At the same time, the standard in S. 1351 is a relatively liberal one for foreign
exporters, as it gives the state-controlled economy producers the benefit of the doubt
by assuming that it can sell the product as cheaply as the lowest priced free-market
participant in the market. I am not impressed by the argument that this approach
forecloses the possibility that the state-controlled-economy producer may, "in the
real world," actually have lower costs than the lowest-cost free-market producer. No
one can ever know the "true" or "real world" costs of a state-controlled-economy
producer.

In conclusion, S. 1351 provides a standard that is fair to both sides. While S. 1351
offers the foreign exporter a relatively liberal standard, it also addresses the legiti-
mate concern of the U.S. industry about the possibility of unrealistically low priced
imports from nonmarket economy countries. The standard is much more clear and
objective, thus enabling the affected U.S. industry to determine whether or not it
has a meritorious case for relief and the foreign exporter to know how to price its
sales to comply with U.S. trade laws. I therefore strongly urge the Subcommittee to
adopt S. 1351.

One aspect of S. 1351, however, requires clarification. Subsections (A) and (B) of
section 749(aX21)'s definition of "minimum allowable import price" refer, respective-
ly, to "the most suitable United States producer" and "the most suitable foreign
producer." However, the term "most suitable" is undefined and ambiguous. This
leaves the administering authority wide latitude in selecting the producer whose
prices will be the criterion of "fairness," and opens the door to undesirable political
and diplomatic intrusion into the decision-making process. I strongly urge, there-
fore, that "most suitable" be defined as that producer whose production facilities
are most similar in size, production processes, technology and degree of automation,
and other capital investment to the production facilities of the nonmarket economy
producer.

Finally, one aspect of S. 1351 should be changed. In its present form, the bill
would deny an injury test to exporters from countries not party to the General
Agreement on Tariffs and Trade. I believe that denial is bad trade policy and incon-
sistent with our GATT obligations. Even in unfair trade practice cases, it is not the
policy of the United States to apply additional duties to imports unless those im-
ports cause injury to U.S. producers. That is a sound policy. If U.S. producers are
not injured, the U.S. actually benefits from the low-even if unfair-prices.

There is an exception to this policy in the countervailing duty law, where the U.S."commitments policy" denies the injury test to exporters from countries not party
to the GATT Subsidies Code. The purpose of that denial-to encourage governments
to sign the Subsidies Code-has no relevance to the new artificial pricing standard,
which aims at an exporter's pricing policies, not at government subsidies.

Moreover, the United States has agreed under GATT not to apply antidumping
duties-and of course the artificial pricing provision is a subdivision of the anti-
dumping law-without an injury test. That obligation, by its terms, is not limited to
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antidumping cases involving imports from GATT members. The denial of an injury
test in such cases is thus, in my opinion, a GATT violation.

STATEMENT OF GARY H. HORLICK, ESQ., O'MELVENY & MYERS,
WASHINGTON, DC

Mr. HORLICK. Mr. Chairman, my name is Gary Horlick of O'Mel-
veny & Myers. I am appearing on my own behalf and not on behalf
of the firm or a client.

It is a privilege to appear before this committee. I commend you,
Senator Heinz, and Chairman Gibbons on the other side, for taking
up this unfinished business from 1979.

The underlying assumption I think should be that U.S. workers
and businesses are entitled to a nondiscretionary remedy against
unfair trade practices from nonmarket economies.

Right now they have in the antidumping laws and the counter-
vailing duty laws a nondiscretionary remedy dealing with imports
from market economies. The problem is that the antidumping law
as presently written to deal with nonmarket economies is quite
open to manipulation by any administration which wishes to do so.

This administration has not done so, to m) knowledge, and that's
a tribute to it; but the possibility is definitely there. I can tell
horror stories about how one goes about choosing a surrogate; it is
usually done about 10 at night when one has run out of any rea-
sonable alternative.

Just to take an example, for Chinese shop towels we went
through, in order: Pakistan, Thailand, Malaysia, Hong Kong, the
Dominican Republic, Colombia, and wound up with a hypothetical
Chin'se factory in India. It just doesn't make sense.

Similarly, the countervailing duty law simply doesn't apply to
nonmarket economy imports, and shouldn't. I agree with the deci-
sion that the Commerce Department issued last week. It wouldn't
make any sense.

The solution, I think, is S. 1351 should be passed. The standard
should be an objective one, and S. 1351 gives you something objec-
tive; it is something that the petitioner can check out, and even
more important, the importer, if it is selling here and knows what
the prices are, they know what price they would have to look at. If
they are selling below the lowest prices, they would know that, and
they shouldn't have any complaints about being found dumping.

More to the point, though, they could do the market research
they have to do anyhow and ascertain where they can sell without
being found dumping. It is not a safe harbor for dumping because
there is absolutely no way of knowing if a nonmarket producer is
dumping; there is no measure of costs, no measure of prices in a
nonmarket economy, by definition.

The entry-level price here would permit continued trade with
nonmarket economies, and it has to be a two-way street; but it
wouldn't allow them the kind of low-ball pricing one has seen.

In addition, S. 1351 gives Commerce the ability to recognize liber-
alization in these economies. A nonmarket economy under S. 1351
can show that it has in fact achieved market characteristics and
should be treated under the normal laws.

I would close by pointing out that probably the best solution for
dealing with nonmarket economies is not to try to measure dump-
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ing margins; the concept makes no sense. The best solution would
probably be to depoliticize section 406, to take away the discretion
of the President to reject relief. Unfortunately, that doesn't seem to
be feasible politically; the administration will never accept it. And
therefore, I think S. 1351 is by far the best solution.

If S. 1351 is passed, however, I would suggest taking advantage of
the overtly political nature of 406 and changing it to make a tool
whereby the President can reward our friends and punish people
we want to punish. This would give the President the opportunity
to put into effect an economic sanction which does not shoot our-
selves in the foot as some embargoes did.

I have submitted a fairly lengthy article which I prepared with
Shannon Shuman of Coopers & Lybrand to staff, which contains all
of these points in enormous detail. Thank you.

[Mr. Horlick's prepared statement follows:]
SUMMARY OF TESTIMONY OF GARY N. HORLICK, O'MELVENY & MYERS, ON S. 1351 AND

ON THE NEED FOR REVISIONS IN U.S. TRADE LAWS CONCERNING IMPORTS FROM
NONMARKET ECONOMIES
I. U.S. workers and businesses are entitled to a non-discretionary remedy against

unfair imports from non-market economies.
A. The antidumping and countervailing duty laws (AD/CVD laws) are non-discre-

tionary with respect to imports from market economies.
B. The antidumping law as applied to nonmarket economies is open to manipula-

tion by any Administration which so desires.
1. In the notorious Polish golf cart case, the State Department allegedly "combed"

the world looking for a golf cart producer with prices lower than the Poles' price for
export to the U.S.-see documents released under FOIA request.

2. Using the current regulations, the numbers could be manipulated if one wanted
to.

II. The current remedies are r. 't non-discretionary or appropriate.
A. The results of cases under the non-market provisions of the current antidump-

ing law have no connection with reality (PRC vs. Paraguay on menthol; Finland as
the sixth choice for Romanian steel; Chinese shop towels-Pakistan, Thailand, Ma-
laysia, Hong Kong, Dominician Republic, Colombia, hypothetical Chinese factory in
India; Chinese mushrooms).

B. The countervailing duty law maker no sense as applied to non-market economy
imports.

1. The Subsidies Code provided that such "subsidization" should be measured by
the dumping calculation.

2. A subsidy is a distortion of the marketplace-it is absurd to attempt to measure
subsidies in a fully controlled economy.

C. Section 406, enacted because of the inadequacy of normal dumping laws in
dealing with non-market economies (S. Rep. No. 1298, 93rd Cong., 2d Sess. 210
(1974)) is overtly political-the President has denied relief in every case where it has
been recommended. See Anhydrous Ammonia from the US.S.R.: Report to the
President, 45 F.Reg. 27, 570 (1980).

III. The best solution is S. 1351 with some technical modifications.
A. The standard should be objective, and S. 1351's use of prices within the U.S. is

objective, and readily ascertainable by anyone selling here.
B. An entry-level price will permit continued trade with non-market economies,

without permitting the extremely low prices used by some entrants "buying their
way in" to the U.S. market.

C. Comparative advantage is not a concept applicable to non-market economies-
there is no way of knowing if their "real' prices are higher or lower than their
export prices or U.S. prices, so no attempt should be made to measure them.

D. Technical suggestions.
IV. Really, the best solution would be simply to depoliticize Section 406, but that

seems not to be feasible.
It is meaningless to try to pursue "real" costs, "real" prices, or "real" subsidies in

non-market economies. Consequently, imports causing signficant amounts of injury
in the United States should be subjected to quantitative controls, rather than at-
tempting the impossible chore of calculating dumping margins. Presidential discre-
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tion should be removed, with the ITC determining the remedy, although with a
chance for the Executive Branch to negotiate a different remedy if the ITC on
appeal from the affected U.S. industry does not disapprove it.

If, however, the dumping laws are to be used for dealing with non-market econo-
my imports, then we should take advantage of the political nature of Section 406,
and use it overtly to reward our friends and as a sanction for behavior we dislike.
Following this concept, Section 406 would be applicable to an enumerated listing of
Communist countries which are subject to special consideration. Communist coun-
tfies which currently receive MFN treatment would be tentatively removed from
the list, and subjected only to the antidumping laws and Section 201, possibly with
hearings after one year and five years to review the appropriateness of the removal
of that country from the Section 406 list. The President would have emergency au-
thority to add countries to the list of countries subject to Section 406. This would
provide the President with a visible sanction which could be used as a foreign policy
or international economic policy instrument that does not automatically "shoot our-
selves in the foot" (as some trade embargos might do). In theory, the Presidential
authority could be subjected to Congressional review, if the Constitutional problems
raised by the Supreme Court decision in Chadha v. INS, 103 S. Ct. 2764 (1983) can
be surmounted.

Senator DANFORTH. You both are lawyers. Why wouldn't this
bill-and maybe it's a fine bill-but why wouldn't this be viewed
with great enthusiasm by nonmarket economies? They would have
nothing to lose by this. If they are producing goods at a price lower
than the price artificially designated in the bill, why, that's won-
derful; they just get to mark the price up. And not only do they get
to, they must mark up to the artificial price, or else they will be
violating the law. On the other hand, if they are producing some-
thing at extremely high cost and just want to get rid of it and
create a little foreign exchange, they can dump it, and they know
exactly what price they can dump it at. Why isn't this just some-
thing that takes a bad practice and blesses it?

Mr. CUNNINGHAM. I would say that a nonimarket-economy pro-
ducer that thinks like a capitalist Senator John Danforth would
definitely have that reaction, and indeed that sort of benefit would
flow to a nonmarket economy from this bill.

The disadvantage that comes to a nonmarket economy is that
this bill would effectively prevent a practice now quite prevalent
from nonmarket economies of selling in the United States and in
other export markets, not for the purpose of getting profits, not for
the purpose of maximizing profits, but of earning foreign exchange
and gaining market share in those countries by selling at very,
very low prices, prices which we regard as uneconomic here in the
United States but under current law we can't prove is uneconomic
because there are no real world standards.

Mr. HORLICK. One thing which always impressed me in dumping
cases involving nonmarket economies: It seemed, magically in
every case, that was one product where the country had convinced
itself that it had some sort of comparative advantage. It is a recur-
ring theme that this was a product invariably under a dumping in-
vestigation where they were best.

Part of it is people convincing themselves of something which
even in theory I don't think' is possible, which is measuring com-

arative advantage in nonmarket economies, and what you will
ear from some of them later, I suspect, that this deprives them of

some mythical comparative advantage.
It becomes a point where I think I share Mr. Cunningham's view.

You have governments doing this, and governments can convince
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themselves of a comparative advantage much more easily than
businessmen looking for profit.
• Senator DANFORTH. But if you set a price, isn't that just almost

inviting them to do it?
Mr. CUNNINGHAM. Well, mind you, this bill doesn't set the price.

Other producers in the marketplace would set the price. This bill
only keys the--

Senator DANFORTH. Well, it creates certainty. I mean, it creates a
much more visible target, doesn't it?

Mr. CUNNINGHAM. Yes; it does. But I think that is beneficial. I
agree that there is a conceivable case where a high-cost Communist
producer, if one could ever determine what its costs really were,
could get some advantage out of this bill. And I must say that
that's a tradeoff well worth making in view of all of the many ad-
vantages that this bill confers.

Mr. HORLICK. The impossibility in filing a petition now is simply
guessing what Commerce will use as a surrogate. I can't remember
a single petition-I may be missing a few-where the petitioner ac-
curately guessed what Commerce would eventually do.

Senator DANFORTH. You touched on this briefly, Gary, but could
each or you or one of you state what is wrong with section 406? I
have to say that I am not familiar with the workings of it. It is my
understanding that.it is comparable to section 201, basically the
theory being that if you are being hurt by a surge of imports you
can get safeguard protection from those imports. Why not just use
that? Why not just say, "Wait a second. Suddenly therp is a flood
of whatever the product is from Hungary or wherever, and we need
relief. Provide relief"? Why go through anything that is artificial
or convoluted?

Mr. HORLICK. I agree with you, Senator Danforth. The problem
with section 406 is that the President has discretion to reject relief
Which the ITC recommends.

The real problem-and this will sound familiar in the context of
201-is somehow every case which was ever won at the ITC under
406 has been rejected by the White House. I cannot believe that
there has not been a single case meriting relief-it sort of strains
credulity. And that's why the only way to make 406 a workable so-
lution is to remove. Presidential discretion.

Mr. CUNNINGHAM. I concur in the basic thrust of what Gary
says. In my experience-andkI might add that I think you will hear
a similar view from Mr. Potter, who will say that this is the one
thing in the world that he and I can agree on in this area-it is
that in Communist country trade the politics and the diplomacies
is overwhelm the merits every time if you have a discretionary
case. And the Russian ammonia case is probably the classic exam-
ple of that, where the President swung back and forth 180 degrees
in the space of 30 days because the Russians invaded Afghanistan.
Now, diplomatically that may make eminent sense, but you
shouldn't call it a trade law.

The one concern I would have with making 406 nondiscretionary
and making no other changes is that 406 has a very low injury
threshold. It was designed to be so because of special perceived
threats from Communist countries and because there would be dis-

38-337 0 -- 84 -- 4
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cretion. If you took away the discretion, I think you would probably
want to tinker a bit with the injury threshold.

Senator DANFORTH. Senator Heinz.
Senator HEINZ. Thank you, Mr. Chairman
Isn't part of the answer to Senator Danforth's concern about a

high-cost producer being allowed to dump and a low-cost producer
being guaranteed a high profit, with respect to the latter point,
that the low-cost producer is going to make all of this money only
if you believe that a nonmarket economy is inherently more effi-
cient than a market-based economy?

Mr. CUNNINGHAM. I would agree with that.
Mr. HORLICK. You are going to hear an entire panel imply that

toSenator HEINZ. Is there any evidence at all that nonmarket

economies really are the wave of the future where efficiency is con-
cerned?

Mr. HORLICK. Given the number of them that announce economic
reform programs, I would doubt it. They don't seem to think so.

More to the point, what you have is a situation where, in Polish
golf carts, for example, you had one country, Poland, exporting golf
carts here, and again you would expect that the so-called export
platforms around the world would also be doing that if it could be
done less expensively than in the United States.

My feeling was that, first, you can't measure costs in nonmarket
economies, it is a meaningless concept. If you can, many nonmar-
ket economies have a lot of just basic inefficiencies built in from
Government intervention. Government intervention is always
being viewed as being unfair to U.S. producers, but in fact Govern-
ment intervention can often be a real drag on efficiency overseas-
or here.

Senator HEINZ. Dick, do you have a comment on that?
Mr. CUNNINGHAM. Yes. I would basically agree with Gary. I don't

dispute that it would be possible for a Communist country to set up
an industry which would be an exceedingly efficient and perhaps
the most efficient industry. They would do so by artificially, non-
economically, by the will of the state, diverting resources from
other industries to that industry. And that is not what we call free
or fair trade.

Senator HEINZ. Now, turning to the second part of Senator Dan-
forth's question regarding how a high-cost producer through this
process might, in effect, have dumping legalized, or might obtain a
safe harbor, let me ask you this:

Would our nonmarket economies be more likely to be able to
dump successfully under current law or under the provisions of S.
1351?

Mr. CUNNINGHAM. There is no question in my mind-it is much
easier to dump under current law.

Senator HEINZ. Would you concur in that, Gary?
Mr. HORLICK. I concur. Further, current law is so uncertain that

it is harder to bring a case against it.
Mr. CUNNINGHAM. I think that is a point that is worth underlin-

ing. I talk with a lot of people in various domestic industries, and I
think there is a fairly widespread view among many domestic in-
dustries that, except in a case where you are so severely injured by
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a Communist country import that you have no choice but to bring
the case, it is not worthwhile bringing the case, because it is just
rolling the dice; you have no way of knowing whether you are
going to win or not, and why commit the six figures that it takes to
bring a dumping case? Why throw that money away without some
ability to predict whether you are going to win or not? This bill
would change that.

Senator HEINZ. Well, I assume we are going to hear from the
next panel of witnesses or the panel after that that the standards
should be higher, the procedures should be different.

We have been going through this discussion now for 5 years, and
the only thing that I can conclude is that the present system is, as
you say, not worth the paper it is written on, and that while we
may not be able to get everything that everybody wants-indeed
that's not the way this place has ever worked and I don't antici-
pate it will work that way in the future-we would be better off to
get a procedure that has some certainty, that works well, and
which will statistically do a good job if not a perfect job of protect-
ing our import-threatened industries, particularly from nonmarket
economies. I hope that there is some realism during the course of
this procedure in this; otherwise, I will likely to be having to ask
Senator Danforth to have hearings next year or the year after, or
the year after that, on son of S. 1351, which was son of S. 958,
which was son of S. 1966.

And I think Senator Danforth is probably as tired of having
these annual or biannual hearings as I am. But I thank him none-
theless for holding them, and I thank you, gentlemen.

Mr. CUNNINGHAM. Well, I hope, Senator Heinz, you will persist,
so we can get this bill through.

Senator DANFORTH. Senator Mitchell.
Senator MITCHELL. As I understand it, the bill defines the mini-

mum allowable import price as the lesser of the lowest pricb of the
U.S. producer and the lowest price of a producer in a market econ-
omy. Now, this raises at least a couple of questions which I would
like to ask you to comment on:

First, it would seem desirable that a case should be based on the
actual cost of the nonmarket economy producer and that the law
ought to be designed to encourage cooperation in providing such in-
formation.

But if the artificial pricing formulation essentially gives that
nonmarket economy producer the ben-fit of the doubt, as it does by
assuming it is as efficient as the most efficient producer in a
market economy, United States or foreign, then you create a situa-
tion where if that nonmarket economy producer is less efficient,
why wouldn't it simply withhold the necessary information? If that
is the case, should there be some incentive to cooperate and pro-
vide information so that you can get the formulation based on
actual costs to the extent possible?

Mr. CUNNINGHAM. Well, I must say that one of the first cases I
wrestled with when I came into practice in this area was a non-
market, economy case. And for 15 years now, I have been wrestling
with the idea of how we get this nonmarket economy's actual costs.
And I am firmly of the view that they aren't there; that there are
no actual costs; that neither the cost figures nor the cost relation-
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ships are sufficiently free of government intervention that they can
be any reliable guidance for trade law enforcement. They just
aren't there, Senator.

Mr. HORLICK. I fully agree, based especially on my experience
with these cases at the Commerce Department.

People would come and say, "Here is our cost," and I would say,
"OK; and what is your currency worth?" There is no meaningful
answer to that.

Mr. CUNNINGHAM. I would have the concern that you have, to
some extent, if I weren't so firmly convinced that this bill will in-
crease the strictness of the antidumping law as it is applied to
Communist countries. I just so firmly believe that, and every case I
have been in so firmly demonstrates that to me when I apply this
standard to it in retrospect, that I really don't have that concern,
Senator.

Senator MITCHELL. Let me ask you v second question, which is:
Why should the lowest price be used to determine the artificial
price? Could this not produce perverse results?

Let me give you an example. If there were two producers of the
same product, one in a developing country and the other in a non-
market economy, and they are equally efficient but neither is as
efficient as a U.S. producer, in order to enter the U.S. market, both
the foreign producers have to sell at the lower U.S. price. The pro-
ducer in the developing country could be subject to a dumping case;
the producer from the nonmarket economy would not. Is that a
sensible result?

Mr. CUNNINGHAM. I don't think that's the way it would work; I
think you would get a case brought against both of them. And one
of the meanings I attach to the term "suitable producer' in here,
although I admit it is not defined in the statute, is that one which
is under investigation for or has been found to be dumping would
not be a suitable producer to compare with a nonmarket economy
producer.

There is one thing I want to introduce here that arises from your
question. You are choosing an artificial standard; so you say,'Where are we going to set it?" It is an artificial standard. We are
going to be taken to task under GATT for establishing something
artificial. It seems to me we must be able to defend that as being
somewhat liberal. That doesn't mean it has to be the lowest. I
think the lowest is good for us because it increases the toughness of
our enforcement despite the fact that it is the lowest.

And I am very much opposed to averages, such as the average
price of all imports, multiproducer averages. The reason for that is
that once you start doing that, the bill loses something that I think
is one of its great charms-that is, it sets a clear standard.

A U.S. producer wants to know, when he brings a case, whether
he's got a good chance of winning it or not. If he has to determine
the average price of all imports, generally he doesn't have the data
to do that, and he can't determine that. If he looks at the price of
the imports from one producer, he can do that. Or if he looks at
the lowest price of sales by one U.S. producer, he can do that.

I would hope that we could retain that advantage to the bill.
Mr. HORLICK. I would go a bit further. You will never know that

a nonmarket economy producer is as efficient, more efficient, or
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less efficient than a market economy one, because there really is
no way to measure.

In setting a standard, any standard, what you are looking for is
something which is going to work. You cannot set that standard
trying to measure the amount of dumping, because it's a futile ex-
ercise, it's truly tilting at windmills. Instead, you look for some-
thing that will protect U.S. producers from the abuses we have
seen in the past, and we have seen them; but at the same time,
make sure there is some access to the U.S. market. If you set it at
the average, quite frankly, most nonmarket economies don't sell
very well here. There is a lot of consumer resistance, there is con-
sumer unfamiliarity.

You could set it at the highest price and simply cut off all
trade--but that is not the point. The point is to find something
that allows some access without permitting abuse. I think that the
lowest average price does that. It may be necessary to go to some-
thing like Congressman Frenzel's suggestion, which I found quite
interesting. But to go up to an average price is really a disguised
form of simply saying we don't want to trade with these people-
which is a perfectly legitimate decision, but it is not the one at
issue.

Senator MITCHELL. But you say that you'll never know whether a
nonmarket economy producer is more, or less, or as efficient as a
free market economy producer. Is not our entire economic system
based upon the premise that you do know, and that it is not as effi-
cient?

Mr. HORLICK. That, Senator, is the whole problem. Our whole
economic system and our trade laws are based on that. All of our
trade laws are based on the theory that the most efficient producer
should win. And here you have these guys where you just can't
tell, there is no way to tell. And that's why you have to come up
with a construct. You want a construct that works; you don't want
a construct that tries to measure efficiency, because it's not possi-
ble. That's the exact problem. Our whole system assumes you can
measure efficiency, and here is the place you can't.

Senator MITCHELL. Thank you, Mr. Chairman. Thank you, gentle-
men.

Senator DANFORTH. Does it matter if this is GATT-legal? I guess
it doesn't when you are dealing with most nonmarket economies.

Mr. CUNNINGHAM. Well, some nonmarket economies are or very
soon will be GATT members.

Mr. HORLICK. Both Poland, Czechoslovakia-with an asterisk-
Romania and Hungary are GATT members, and China probably
will be within a year. That's a guess.

Senator DANFORTH. Is this GATT-legal?
Mr. HORLICK. I believe that wich the injury test it would be

GATT-legal. Without the injury test, you would have trouble.
I would go a bit further and follow my friend, and mentor, do we

want to have protection for noninjured industries whether it is
GATT-legal or not? And that is very much a question for this com-
mittee and the Ways and Means Committee; it's a policy question.

Mr. CUNNINGHAM. I would like to add one thing to that. One of
the problems that we in the trade bar see with the trade laws ap-
plicable to a nonmarket economy is the one that both Gary and I,
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and to some extent Mr. Olmer adverted to, that is that the politics,
the diplomacies, override the trade merits. We are talking about
trade laws here.

I would just like to urge very strongly that, if you are to decide
that some countries should not have an injury test, do it because
there is a trade reason to do that, a trade-policy reason to do that.
Please don't do it just because there is some political or economic
purpose to kick those countries.

Senator DANFORTH. What conceivable trade reason could there
be?

Mr. CUNNINGHAM. I can't think of any, frankly.
Senator DANFORTH. In other words, "Don't do it."
Mr. CUNNINGHAM. I could not have phrased it more succinctly.

[Laughter.]
Mr. HORLICK. The only reason it becomes an issue is because of

the commitments policy, which was designed for very specific
trade-policy reasons having to do with LDC's. The members of this
committee are more familiar with that than I am.

My understanding is that there is just no way that the subsidies
code could meaningly be applied to a nonmarket economy; it
doesn't make sense. And to ask them to sign the subsidies code
would be laughable.

Senator HEINZ. Mr. Chairman, one question to follow up your
line of inquiry.

The way S. 1351 works, at least at present, is, where an artificial
pricing determination is being made, there is not always an injury
test. But the Secretary can move that artificial pricing determina-
tion to one of two other tracks-either a countervailing duty or an
antidumping track. And of course in every case there is an injury
test for antidumping, and there is no injury test in countervailing
if you are not a signatory of the subsidies code.

Now, that is not as clean a set of incentives as I would like; but
the purpose is to have an incentive, to get a nonmarket economy to
come cleaner or totally clean, if they can. And I gather you say
there is no way they can ever come clean-the Poles will never be
able to tell you what the coefficients of conversion were on the var-
ious factors of production.

I am told that we got pretty close to figuring out what the dump-
ing margins were in the Polish golf cart case; we just couldn't get
them to tell us, to give us that last little piece of information.

Are both of you saying that we should not have the structure
that we have in this bill?

Mr. CUNNINGHAM. I am certainly saying that, and I would like to
make two points on that:

The first is, I do think that it's probably not feasible for some of
the nonmarket economy countries to become GATT members, and
thus there is no incentive here that is going to work.

But I think, secondly, you have to think about what you are
asking as an incentive. What we do in our commitments policy on
the subsidies code is to say, "We'll give you a countervailing duty
test if you will sign on and do what the subsidies code tells you to
do as a government; that is, give up export subsidies and control
domestic subsidies."
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You are getting into a somewhat fuzzy area when you are deal-
ing with a subject that is dumping, in essence, more than it is sub-
sidies, because you are not dealing explicitly with Government
policy. You will hear, I'm sure, the gentleman from Action Indus-
tries later today say that his supplier in Hungary, Tungsram, is a
company that is to some extent operating independently of total
government control, that the government-doesn't set its prices, and
an inducement to the government is not something that would
affect a dumping type case.

I think there is really no inducement that you get by this bill
that is at all analogous to the inducement that we have in the com-
mitments policy; I don't think it is a proper analogy to take out of
the subsidies countervailing duty law and transpose into this.

Senator HEINZ. Well, as a practical matter, most of these investi-
gations, if they are going to go from the artificial pricing track to
one of the two other tracks, they are going to go on the antidump-
ing track.

Mr. CUNNINGHAM. That is correct.
Senator HEINZ. Because not even the best intentioned nonmarket

economy could ever figure out what the nature of their subsidies
were. And that, I have some reason to believe, is a fairly accurate
statement.

But it does seem to me that the antidumping determination is
more feasible, based on what I do know of Polish golf carts. So I
think that there is rationale that is a reasonable one, if not a
perfect one, for retaining the lack of an injury test on the one
hand, with the artificial price determination and the incentive to
get it, by telling us what we need to know about an antidumping
procedure.

Do you have a comment, Gary?
Mr. HORLICK. The incentive for the nonmarket economy producer

in that situation would be to be measured by normal antidumping
standards and hopefully show lower margins.

Mr. CUNNINGHAM. Absolutely right.
Mr. HORLICK. I think it is important to retain that possibility, so

that if a nonmarket economy producer can measure its costs accu-
rately it has some opportunity to do so.

Mr. CUNNINGHAM. I might say that I am prepared to live with
this bill here, but I would rather not retain the possibility that
Gary refers to; I would rather make this bill the sole criterion for
judging fairness or unfairness of imports from nonmarket econo-
mies, put in an injury test applicable to everybody, and U.S. indus-
tries will get a lot more relief across the board, and it will be a
fairer law for everybody.

Senator HEINZ. Is that to say you think that retaining the fea-
ture we have just been talking about will result in less protection
of U.S. interests?

Mr. CUNNINGHAM. I would think so. It might. I am not sure of
that, but it might. Yes, sir.

Senator HEINZ. I took away from your comments earlier that the
reason you were against it was you had a philosophical problem
with ever granting relief to an industry that wasn't being injured.

Mr. CUNNINGHAM. Right.
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Senator HEINZ. And, second, I thought I heard you say that you
could never figure out either subsidies or dumping.

Mr. CUNNINGHAM. No. What I was trying to say is this: I think
that our general trade policy here is that we do not protect indus-
tries from imports unless those industries can show injury from the
imports.

We have an exception to that, that is, our commitments policy.
The exception has a purpose. That purpose is to provide incentives
for foreign governments to change some policy about the way they
conduct their trade, that is, to give up export subsidies. There is no
similar incentive that I see in this conditional-injury test, and
that's why don't see existing here a valid reason for departing from
our basic trade policy of not protecting uninjured industries.

Senator HEINZ. Thank you.
Senator DANFORTH. Thank you, gentlemen.
Next we have Stuart Rosen, Allen Merken, and Peter Ehrenhaft.

STATEMENT OF EUGENE J. MILOSH, PRESIDENT, AMERICAN
ASSOCIATION OF EXPORTERS & IMPORTERS, NEW YORK, NY
Mr. MILOSH. Mr. Chairman and members of the subcommittee, I

am Gene Milosh, president of the American Association of Export-
ers & Importers, and I would like to take just a moment to explain
why we are vitally concerned with the resolution of the important
issue of U.S. trade relationships with nonmarket economies. I will
then turn the microphone over to Mr. Stuart Rosen, who has been
part of a special working group of the association dealing with non-
market economy imports legislation.

AAEI represents the interests of nearly 1,400 U.S. firms on a na-
tionwide basis, all of which have a vital interest in the mainte-
nance and expansion of an open world trading system.

Regionally our members trade in market, maybe market and
nonmarket economies of the Far East, Eastern Europe, and other
parts of the world. Accordingly, AAEI reviews legislation to deter-
mine whether enactment would further or frustrate the goal of
open and expanded world trade.

Should the occasion arise, AAEI would hope to have the opportu-
nity to address this subcommittee on the important overall issue of
the trading relations between the United States and nonmarket
economy countries and its impact on integrating the nations of the
world into a trading system that is understood and consistent by
all of those who export and import.

AAEI has concluded that the proposals as drafted in S. 1351 to
inject a new artificial pricing standard into title VII of the Tariff
Act of 1930, as a substitute for or a supplement to the existing anti-
dumping and countervailing duty laws, would not be an answer to
the problems inherent in dealing with imports from nonmarket
economies under the existing statutes.

I would like to now introduce Mr. Stuart Rosen from the law
firm of Weil, Gotshal & Manges.

[The prepared statement from the American Association of Ex-
porters & Importers follows:]
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STATEMENT OF THE AMERICAN ASSOCIATION OF EXPORTERS & IMPORTERS

Mr. Chairman and members of the Subcommittee, my name is Stuart M. Rosen,
and I am a member of the law firm of Weil, Gotshal & Manges. I am appearing
before you today on behalf of the American Association of Exporters & Importers
("AAEI"), and as a member of a special Working Group of the Association dealing
with nonmarket economy imports legislation, to state the views of AAEI on the sub-
ject of the artificial pricing proposal contained in S. 1351 and the applicability of the
countervailing duty law to nonmarket economy countries. At another time, should
the occasion arise, AAEI would hope to have the opportunity to address this Sub-
committee on the important overall issue of the trading relations between the
United States and nonmarket economy countries.

AAEI represents the interests of nearly 1,400 U.S. firms on a nationwide basis.
These firms are involved in exporting from and importing to the United States vir-
tually every conceivable type of good and service. Our members include manufactur-
ers, wholesalers, retailers, and service firms such as banks, insurance companies,
brokers, forwarders, and transportation companies, all of which have a vital interest
in the maintenance and expansion of an open world trading system. Consistent with
that interest, AAEI reviews legislation to determine whether enactment would fur-
ther or frustrate the goal of open world trade. For the reasons set out below, AAEI
has concluded that the proposals contained in S. 1351 to inject a new artificial pric-
ing standard into Title VII of the Tariff Act of 1930 as a substitute for or supple-
ment to the existing antidumping and countervailing duty laws would not be an
answer to the problems inherent in dealing with imports from nonmarket econo-
mies under the existing statutes.

The interests of AAEI's members lie in a system of open and free trade. A neces-
sary part of such a system is the provision of means for injured U.S. industries to
obtain protection against imports from nonmarket economy countries. Current U.S.
laws, of course, provide such means. As this Committee is very well aware, the U.S.
antidumping law contains special provisions for investigating complaints about
unfair imports from state-controlled economy countries. These provisions, creating
the so-called surrogate country method, have been part of the administering agen-
cy's regulations since 1968 and were added to the law by the Trade Act of 1974. Sec-
tion 406 of the Trade Act of 1974 also contains special rules applicable to nonmarket
economy countries. Under both the antidumping law and Section 406, imports from
nonmarket economy countries can be restricted when the International Trade Com-
mission determines that such imports have caused material injury to the complain-
ing domestic industry. U.S. industries have successfully obtained relief under the
antidumping law on numerous occasions.

AAEI will be the first to acknowledge that the antidumping law's current provi-
sions, calling for the use of the price or cost of production of a producer in a market
economy that agrees to cooperate, are less than entirely satisfactory. The identifica-
tion of a market economy at a comparable level of economic development is time-
consuming, and the use by the Commerce Department of price or cost information
obtained from a "volunteer" competitor of the nonmarket economy respondents can
be frustrating and disadvantageous to the interests of those respondents.

Although we acknowledge the problems inherent in applying the existing laws to
imports from nonmarket economies, we can not support the proposal in S. 1351 to
establish a new artificial pricing standard as a complement to the existing anti-
dumping and countervailing duty laws. AAEI has four basic objections to that pro-
posal. First, the artificial pricing standard would, at best, only marginally reduce
the uncertainty that is inherent in the existing law. Second, the standard would be
anticompetitive insofar as it would unfairly and conclusively presume that a non-
market economy exporter can never be the low-priced seller in the U.S. market on a
fair, competitive basis. Third, the refusal to grant non-GATT member nonmarket
economies an injury test is wholly unfair and unwarranted, and is contrary to the
interests of the United States in maintaining an internationally competitive domes-
tic economy. Fourth, we disagree with the suggestion in S. 1351 that the counter-
vailing duty law could apply to a honmarket economy country depending on the at-
tributes of a particular producer or sector.

Let me expand upon these points:
Although S. 1351 would narrow the search for a surrogate to sales in the United

States by U.S. producers or market economy producers, it is hard for us to under-
stand how this change would substantially remove the uncertainty that is inherent
in current law. The identification of the "most suitable" U.S. or other market econo-
my producer would entail many of the same problems that are now inherent in
finding a willing surrogate producer in the appropriate surrogate country. And once

38-337 0 -- 84 -- 5



30

that most suitable producer is found, it is still likely to be a competitor whose will-
ingness to supply price or cost information is related to its interest in obtaining a
competitive advantage over its nonmarket economy competitor. Further, as under
current law, nonmarket economy exporters would have no way to know in advance
who that most suitable producer would be or what that producer's prices are, thus
making the exporters' pricing decisions hardly less hazardous than under current
law. In short, the informational problems that plague investigations under current
law would plague artificial pricing investigations as well.

Informational problems aside, there are glaring anticompetitive problems inher-
ent in the artificial pricing standard. Can it really be that no nonmarket economy
exporter can be the lowest-price seller in any product in the U.S. market? Although
supporters of the artificial pricing standard have tended to dismiss the fact that the
standard would violate the concept of comparative advantage, the simple fact is that
there are products that individual nonmarket economy countries can produce most
efficiently. These countries, which can have real cost advantages in terms of materi-
al or labor inputs, based on their skills, resources, and GNP levels, should not be
precluded from selling in the U.S. market at prices that reflect those advantages.

The most unreasonable and unfair element in S. 1351 is the withdrawal of the
injury test from nonmarket economy countries that are not GATT members. Cer-
tainly, the policy of the United States to withhold the injury test under the counter-
vailing duty law from those countries that are not signatories to the Subsidies Code
is precedent. First, AAEI believes the refusal by the United States to grant the
injury test to signatories and non-signatories alike is wr'ng as a matter of policy
and is in violation of the GATT MFN requirement and that, in any event, it would
be a mistake to set up an additional derogation from the unconditional MFN princi-
ple. Second, the refusal to extend the injury test to countries that had never benefit-
ed from that test under the U.S. countervailing duty law is not a proper analogy for,
and can not justify, withdrawing the injury test from those countries that have ben-
efited from the test under the U.S. antidumping law to date. Aside from the inevita-
bly adverse repercussions that such an action would have on our economic relations
with the countries affected, including possible adverse effects on the ability of our
own industries to export, the removal of the injury safeguard would deprive U.S.
consumers and the economy overall of the benefits of low-priced, non-injurious im-
ports. Under these circumstances, U.S. industries facing competition from imports
from nonmarket economy countries should not be handed an open invitation to re-
strict any imports not meeting the minimum price standard that would be estab-
lished under S. 1351, irrespective of competitive injury.

Finally, we get to the question of the applicability of the countervailing duty law
to nonmarket economy countries, which S. 1351 assumes is feasible where the indus-
try or sector of the nonmarket economy country under investigation is "market-ori-
ented." AAEI is not at all certain that any sector in a truly nonmarket economy
country can be sufficiently isolated from the pervasive effects of centralized govern-
ment planning as to warrant the same treatment as a market economy country for
purposes of applying the countervailing duty law. At best, AAEI believes that
market forces might be overlaid upon the fundamental nonmarket resource alloca-
tions that initially bring the production factors into the sector in question. Thus, a
further governmental intervention into that sector will not constitute an "excep-
tional event" of the type which, according to the Commerce Department's recent
final determinations in the Czech and Polish wire rod cases, characterizes subsidies
in market economies, as contemplated by our countervailing duty law. In short,
AAEI believes that the distinction S. 1351 would create on an industry-specific or
sector-specific basis would not be proper, and that any suggestions in S. 1351 that
the countervailing duty law can apply to nonmarket economies should be removed.

While on the subject of the countervailing duty law and its applicability to non-
market economy countries, AAEI wants to stress its wholehearted agreement with
the Commerce Department's recent decision in the Czech and Polish wire rod cases
that subsidies can not be found in nonmarket economy countries. That decision,
which is consistent with the position taken by AAEI before the Commerce Depart-
ment in the aborted investigation involving textile and apparel articles from the
People's Republic of China, rested on the obviously correct view the countervailing
law is designed to redress governmental interference with the operation of a
market, and that governmental interventions in nonmarket economies are so perva-
sive as to make it impossible to identify any single governmental intervention as a
distortion or differential treatment actionable under the countervailing duty law.
AAEI urges this Subcommittee to recognize the validity of the Commerce Depart-
ment's decision, which is consistent not only with the thinking of the best scholars
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in the field but also with the intent of prior Congresses that originally adopted and
subsequently re-enacted the U.S. countervailing duty law.

In summary, AAEI opposes the passage of S. 1351, just as it did the novel applica-
tion of the countervailing duty law to nonmarket economy countries. Should this
Subcommittee nonetheless proceed with S. 1351 or other legislation, AAEI wants to
emphasize the fundamental need to include an injury test, and to make that test
applicable to all countries alike. U.S. industries that have no need for import protec-
tion certainly have no right to it.

Finally, AAE1 welcomes the opportunity to comment on these important issues
and stands ready to work with the Subcommittee toward their resolution.

STATEMENT OF STUART M. ROSEN, ESQ., WEIL, GOTSHAL &
MANGES, NEW YORK, NY, ON BEHALF OF THE AMERICAN AS-
SOCIATION OF IMPORTERS & EXPORTERS
Mr. ROSEN. Thank you, Mr. Chairman and members of the sub-

committee.
I am sorry to have to break the euphoria this afternoon, because

AAEI does support the objective inherent in S. 1351 of a simple,
predictable, and fair statute. However, despite the good intentions
of the bill, we cannot support it in its present form, for we are con-
cerned that-the bill does not meet these objectives. I will be brief in
outlining some of the reasons. I can follow up on them in question-
ing.

First we recognize that nonmarket economy cases are complex.
We have been through them. But that's true of all dumping cases
these days.

Second, we would like to point out that our position is not a posi-
tion that stems from an unconditional bias in favor of imports;
rather, AAEI supports free but fair trade. The results of the recent
skein of dumping cases against nonmarket economies hardly favor
these importers.

The minimum allowable import price approach simply does not
produce certainty, or if it does it will not produce fairness. Let me
just tick off a few of the items that are not addressed specifically in
the concept:

Differences in the product. What is a like product?
Who is the most suitable producer?
What about adjustments for differences in the merchandise? For

differences in quantities sold? For differences in circumstances of
sale-for freight, packing, credit, advertising, guarantees and war-
ranties, duties, and so forth?

What about a difference in level of trade?
Either these items will be dealt with under the bill, or they

won't. If they are dealt with, you are not going to have a simple
investigation. If you are not going to deal with them, you certainly
are not going to have a fair result. And by fairness, I am not talk-
ing about fairness to the importer alone. With these holes in the
bill, certainly importers can work to achieve a way to import which
will get around the stricture of S. 1351.

In short, you've got a new approach with grave uncertainties. It
is not an easily ascertainable approach, and it is by no means nec-
essarily fair.

I support the other remarks regarding the continued need for an
injury test under the antidumping law. Thank you.

Senator HEINZ. Thank you.
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Mr. Merken.

STATEMENT OF ALLEN L. MERKEN, PRESIDENT, ACTION
TUNGSRAM, INC., EAST BRUNSWICK, NJ

Mr. MERKEN. Thank you, Mr. Chairman and Senator Heinz.
My name is Allen Merken. I am the president of Action Tungs-

ram of East Brunswick, NJ. With me is my attorney Arthur
Downey, a partner in Sutherland, Asbill & Brennan.

Action Tungsram is a company jointly owned by an American
company from Pennsylvania, Action Industries, and another major

,stockholder, as you heard earlier-, Tungsram of Hungary.
Action Tungsram is a manufacturer of light bulbs. We are an

American company producing today in excess of 50 million light
bulbs a year in the United States and importing similar quantities,
primarily from the country of Hungary. We employ about 125
people and we are about 7 years old.

I am here today because I'm very sensitive to the impact of our
laws, particularly those laws relating to nonmarket economy coun-
tries.

In our early years we were faced with a dumping petition. Fortu-
nately, the ITC found in fact no injury, and that case was dis-
missed, surely a reason for sensitivity to this present situation.

The present system I think is absurd. I think Senator Heinz de-
scribed it very aptly earlier as being that way. It is without what
we want to maintain, fair trade.

The present system is unpredictable, it is expensive.
I have read your new bill, and I very much appreciate the efforts

being made to improve upon the present system. However, I still
have problems; I am not comfortable. I am absent of any clear defi-
nitions, for example, "nonmarket economy." Is Hungary a country
with a nonmarket economy? Or is a light bulb within the country
of Hungary to be treated as a product of a nonmarket economy? Or
is the light bulb within a market economy because that part of the
industry might be defined as a market economy?

As a businessman, how do I plan my business, my long-term
agreements, when I don't know how I'm going to be considered by
the law within which I must operate?

Senator DANFORTH. Well, Hungary would certainly be considered
a nonmarket economy. I mean, there is no doubt about that.

Mr. MERKEN. I thank you, Senator.
I have looked, and I've asked my counsel. I have yet to be able to

be provided with a book of nonmarket economy countries as com-
pared to those that are in fact market economy. But thank you.
Now I know. I'll note it.

Another problem I have with what I have reviewed is the mini-
mum allowable import price. I believe, as I was expected to say
today by someone, that it is unfair, and it does assume that the
nonmarket producer is not efficient. I must sell at a higher price,
even if I am more efficient. I ask the question: Is that fair to the
consumer? The lowest average price, an attempt at better defini-
tion; but what is the lowest average price? How is it calculated?
From where does it come?
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The suitable producer-how is he selected? Are we not seeking a
surrogate country as with the older law? I am very confused here.
Is the suitable producer West Germany? Or is it a company in Ohio
in the United States? Does he produce a breadth of products such
as what we do, or a narrow line of product?

Again, I say I am very appreciative of the attempt that has been
made to improve upon a law that we are not comfortable with as a
company, but I must also say that I cannot support the law in the
form that it is presently presented.

I have one last comment. I would like to make a suggestion that
possibly a study be employed applying the workings of this new
law to some of the older problems that we have gone through, just
to see whether or not it does a better job of bringing to a fair ter-
mination the kind of problems that we might encounter.

Thank you.
Senator DANFORTH. Thank you, sir.
Mr. Ehrenhaft.
[Mr. Merken's prepared statement follows:]
STATEMENT BY ALLEN L. MERKEN, PRESIDENT, ACTION TUNGSRAM, INC. OF EAST

BRUNSWICK, NJ

SUMMARY

1. Action Tungsram is a manufacturer, importer and exporter. Its main product is
electric light bulbs. The company faced in the late 1970s a dumping petition relating
to imports from Hungary.

2. The present system of handling trade problems arising from nonmarket econo-
my country imports is absurd, unpredictable and expensive.

3. Despite appreciation for efforts of the Subcomittee, Mr. Merken cannot support
S. 1351. More study is required.

4. The market disruption provision (§ 406 of the Trade Act of 1974) should be re-
pealed.

5. Very clear definition of nonmarket economy country should be provided, and it
should be without ideological prejudice.

6. The concept of the minimum allowable import price is unfair to efficient pro-
ducers.

7. The effort to set as a standard the prices of the most suitable producer carries
with it many of the deficiencies which are contained in the current surrogate coun-
try approach. It will also be too difficult fairly to administer.

8. To test how S. 1351 might work, a study should be made employing the pro-
posed system retroactively to the half dozen recent cases involving nonmarket econ-
omy countries.

STATEMENT

I am Allen L. Merken, President of Action Tungsram, Inc. of East Brunswick,
New Jersey. Accompanying me is my counsel, Arthur T. Downey, a Partner in the
law firm of Sutherland, Asbill & Brennan.

Action Tungaram is an American company which is a manufacturer, importer.
and exporter. Our chief product is electric light bulbs. The two major shareholders
of my company are Action Industries, Inc. of Cheswick, Pennsylvania, and an Hun-
garian state-owned enterprise, Tungsram.

My company has been an importer of electric light bulbs from Hungary since the
company's beginning in the late 1970s. We also imported manufacturing equipment
from Hungary, which has enabled us to become a significant manufacturer of elec-
tric light bulbs. Our imports serve to complement our domestic manufacturing ca-
pacity. Over the last half dozen years, our employment in New Jersey has gr,,vn
from zero to 125 people and our annual sales are now in excess of $25 million.

Unfortunately for me and my company, we encountered the unfair trade\laws as
applied to nonmarket economy countries just as my company was getting started.
An antidumping petition was filed with respect to imported light bulbs from Hunga-
ry. Fortuaately, the International Trade Commission determined that there was no
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reasonable indication of injury to the domestic industry and therefore our case was
terminated. Despite the correct result, the experience was unpleasant and left me
deeply concerned by our system of dealing with imports from countries whose econo-
mies might be judged as nonmarket. In addition to my personal feelings, I remain
troubled for commercial reasons: imports from Hungary remain important to the
health of my company. Because of the present incoherent system, these imports
remain vuherable to attack, not because unfair trade practices are present, but be-
cause the system is inherently unfair.

There is no doubt that the present system should be changed. The system is
absurd, unpredictable, expensive and unpleasant for everyone who touches it. I ap-
plaud Senator Heinz and the other members of this subcommittee who have taken
the time to study this highly complex and conceptually difficult problem.

Even with my deep appreciation for your efforts, I cannot support S. 1351. This
bill makes some improvements in the present system, but it contains more draw-
backs. It is my strong belief that we should put even more effort into finding aF roper solution than in being willing to settle for this bill. I would prefer to live alittle longer with the present sytem-unpleasant as that prospect is-than having
to live under an inadequate statute for a great many years to come.

My first concern relates to what is not included in S. 1351. An earlier effort to
deal with this problem in the 95th Congress (S. 958), provided for the elimination of
the present market disruption provision, section 406 of the Trade Act of 1974. Re-
grettably, the bill before you today does not touch section 406 at all. In my judg-
ment, that market disruption 'provision is fundamentally flawed because it is based
exclusively on ideological grounds: it is applicable only to communist countries with-
out regard to their economic and commercial character. This is highly discriminato-
ry. As a practical matter, this provision has not offered much encouragement to
U.S. industries and has certainly been an impediment to importers from countries
considered to be communist. I strongly urge that section 406 be repealed.

Turning to S. 1351, I find that it represents a clever and sophisticated way of at-
tempting to solve the difficulties inherent in the present system. But, in some areas
the bill stops short of clarity and predictability, and may as a result create confu-
sion in new forms. For example, under this bill the Commerce Department would
have 20 days in which to determine whether the "subject of the petition is a non-
market economy." The result of that decision substantially determines the course of
the investigation. Yet, that time period is quite inadequate to make a determination
which in many cases will be extremely difficult. More troubling still is the lack of a
useful definition of the term "nonmarket economy" country. Proposed section 749(a)
offers as a definition a classic tautology. The Commerce Department has wrestled
with this problem for some time with the present inadequate guidelines. The pro-
posed definition offers no help. By that failure, the bill increases the hidden discre-
tion of the administering authority in handling these issues. In developing a clear
and helpful definition of this term, I believe it is imperative that the resulting defi-
nition be free of ideological prejudice. I recognize that a proper definition might cap-
ture certain third world countries and some noncommunist countries, but that
result would be fair and defensible.

I am pleased that the bill, in some fashion at least, recognizes that an industry or
sector in an otherwise nonmarket economy country can nevertheless be market ori-
ented and therefore should not be subjected to the discrimination of the artificial
pricing procedure. Regrettably, however, this determination of artificial pricing, and
the suspension of liquidation and other security requirements have to remain in
effect until a new preliminary determination is made under the normal procedure.
This creates a significant unfair burden.

I might point out a curious, and perhaps unintended result of the procedure for
changing methods, as contained in section 748 of the bill. If a normal countervailing
duty petition is addressed to a nonmarket economy country which is a member of
GATT but which has not signed the Subsidies Code, there would be no injury test.
Because of that fact the government of that country might have an incentive to pro-
vide insufficient verifiable information, which could result in changing the proce-
dure into an artificial pricing investigation in which there would be an injury test.
Incidentally, I strongly support the bill's inclusion of an injury test for GATT mem-
bers as an improvement over earlier versions.

The most significant flaw, I believe, relates to the conceptual part of the bill: the
notion of a "minimum allowable import price." The bill defines this as the lowest
average price to U.S. customers from the "most suitable" U.S. producer or foreign
producer. This provision rests on the assumption that the nonmarket economy pro-
ducer can never be the most efficient producer. I know of no study which supports
that proposition. Of course, I do suggest that the nonmarket economy producer is
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always or usually the most efficient producer, but I do suggest that sometimes it can
be the most efficient producer. In those cases a great injustice will result. This will
be unfair not only to the foreign producer and the U.S. importer but also the U.S.
consumer.

Although everyone agrees that the idea of a surrogate country is unworkable, this
provision comes up with a quasi-surrogate in the form of the "most suitable" U.S. or
foreign producer. There is no definition of "suitable", which means there is simply
no way the nonmarket economy country producer or its importer can predict the
standards against which its products will be judged. The absence of predictability in
the. present system (with respect to the selection of a surrogate country) is carried
over into this bill by the creation of the surrogate ("suitable") producer.

A serious practical problem with this concept relates to the ability of the adminis-
tering authority to ascertain "the lowest average price". For most products, slight
variations will result in significant changes in selling price. Despite the best of in-
tentions by Commerce in making appropriate adjustments, they can never be suffi-
ciently precise. The error range will be so wide as to totally distort any resulting
determir ,t.on that the product is being sold at "an artificial price." Aside from the
resulting unpredictability and unfairness, the administrative task would be over-
whelming. It would also be very expensive. Moreover, the surrogate producer who is
expected to supply accurate and relevant price information will by definition be a
competitor. This situation, on its face, is unfair.

In summary, Mr. Chairman, I believe that S. 1351 does not solve the problem. I
believe it would be unfair, unpredictable and difficult to administer. I suggest that
you request the Commerce Department to engage in a serious study (with appropri-
ate confidential portions) of how this bill, if it were law, would have impacted upon
the half dozen or so nonmarket economy cases which have been concluded under
the present system. This theoretical retrofitting would, I believe, reveal that the
present bill would not have substantially improved the handling of any of those
cases as to fairness, predictability, simplicity and expense.

Thank you for this opportunity to present my views to the Committee.

STATEMENT OF PETER D. EHRENHAFT, ESQ., BRYAN, CAVE,
McPHEETERS & McROBERTS, WASHINGTON, DC

Mr. EHRENHAFT. Thank you, Mr. Chairman.
I very much sympathize with you and Senator Heinz in your

lament of having to go through these hearings periodically on this
same effort.

The burden of my testimony is that while many extravagant
statements have been made as to why something is needed to
change the existing system, I would like to suggest to you that you
don't really have adequate facts on which to come to the conclusion
that such a change is needed. I think that the existing system, in
particular the kind of rule that we developed when I was at the
Treasury from 1977 to 1979, using the surrogate country approach
with simulated constructed value, which was used in the golf cart
case, can be made to work, is a fair method, and if appropriately
applied avoids some of the problems of unfairness that have been
described to you today.

I don't think that it is appropriate for either Gary Horlick or
others to use statements such as, "It is hopeless to find these
facts," "It is impossible to determine the costs," or "One cannot
come up with rational answers." I suggest to you that in the golf
cart case and in certain other cases it was demonstrated that it is
possible, with cooperating producers, to show what it takes to make
the products that they export; that it is possible to value those
inputs of production in countries of approximate equality in thAr
economic structures, and that using such a test is not too difficulty
and no more difficult than the normal cost-of-production standard.
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It is also not as arbitrary as any of the other proposed rules, be-
cause it would enable both the domestic industry and the foreign
exporter to conduct studies ahead of time to determine whether the
prices that the latter are using in order to price their products to
the American market fall within some kind of a reasonable stand-
ard.

Therefore, my suggestion is that, before the law is changed one
more time, a greater effort be made to implement the rule that was
carefully constructed on the basis of an international conference
that we held with U.S. Government participation, with participa-
tion of our trading partners, and with participation of nonmark-et
economy producers. If anything, the regulation should be changed
to require that that technique be the first technique, rather than
the last technique applied.

Until that is done, I don't think that one can fairly say that this
standard does not work. I think that it is an assumption without
factual basis.

That is the essence of my testimony. I also have submitted a
written statement that I hope will be introduced into the record,
sir.

[Mr. Ehrenhaft's prepared statement follows:]
SUMMARY OF TESTIMONY OF PETER D. EHRENHAF-I, WASHINGTON, DC

My name is Peter Ehrenhaft. I am a practicing lawyer in Washington and served,as the Deputy Assistant Secretary of the Treasury for Tariff Affairs from 1977
through 1979. One of the major innovations of my tenture in that position was the
development of the so-called 'Golf Cart Rule" for antidumping cases involving prod-
ucts from non-market economies. The burden of my testimony is that the rule we
developed is as sensible a solution to a difficult problem as you are likely to obtain.
It has not been given a chance to work. It should be given that chance.

The concept of calculating "fair value" from simulated constructed value in a sur-
rogate country is workable and is fair to all concerned. If the current regulation has
been a problem, it has been such because both Treasury in my day and ITA at Com-
merce lacked the courage to adopt the simulated constructed value test as the first,
rather than the last, resort for determining "fair value." If it were moved ahead of
the efforts to determine prices or costs from third party producers in surrogate
countries, the law would provide:

Domestic industry with a rule that they could apply to test possible costs of pro-
duction in surrogate countries based on their own producing experiences, thus pro-
viding a fairly reliable indication of possible dumping by NME exporters; NME pro-
ducers with a rule under which they could readily and fairly conduct studies to de-
termine if they are pricing below what we would impute as their "costs," and ITA
with a procedure in which verification could be accomplished with little more of a
problem than in usual cost cases.

Equally important, such a system avoids: The need for cooperation of, and reli-
ance on data from, "uninterested" third party producers; and the unfairness of rely-
ing on the process of U.S. competitors as the fair value benchmark.

The selection of appropriate surrogate countries is not a serious problem. ITA
could periodically publish groups of countries it would accept as presumptively ac-
ceptable surrogates for the CMEA countries, the PRC and the Asian Communist
states. Or it could leave the initial selection to respondents, but permit petitioners
to demonstrate that in given cases the selection of a particular surrogate country
was inappropriate.

A serious problem with the approach under consideration is its obvious underesti-
mation of the difficulty of finding the "average price" of domestic products. It may
not be too difficult if one is dealing with commodities off the shelf. But as soon as
you deal with differentiated manufactured items, from golf carts to glue to truck
axles to light bulbs (all actual cases in recent years), you must immediately begin to

Partner of Bryan, Cave, McPheeters & McRoberts; Deputy Assistant Secretary and Special
Counsel (Tariff Affairs), U.S. Department of the Treasury (1977-79).
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consider contentious claims for adjustments, similar in scope and complexity to
those now faced in determining foreign market value of U.S. price. And all of that
information about "actual" prices and necessary adjustments must be obtained from
either "uninterested" third parties without incentive to supply the data or, worse,
from parties with an adversary interest as U.S competitors of the NME exporter.
Using third party prices was specifically deleted from the Act for all other cases in
1974.

Such a system, no less than current practice, would make finding "fair value" a
total guessing game for the NME exporters and is arguably contrary to our GATT
obligations to the NME Code signatories (Poland, Hungary and Czechoslovakia). -

An extension of these ideas was presented to the Trade Subcommittee of the
House Ways and Means Committee at hearings it conducted almost exactly one
year ago. I am, therefore, taking the liberty of submitting for your information a
copy of that testimony and call to your particular attention pages 13 to 18, at which
this issue is addressedin detail.

One important new development also deserves mention, namely, the Preliminary
Affirmative Determination announced on May 2, 1984, in the case of Carbon Steel
Wire Rod from Poland. In that case, the ITA found margins of 56.7 percent on im-
ports from Poland, an NME, by comparing the U.S. sales prices of the Polish export-
er with the "average ex-mill price of all imports of wire rod into the United States
from January through March 1983," from countries other than the GDR, also an
NME. The only adjustment to this average price was for commissions which the
Polish producer gave selling agents in the U.S. By averaging these essentially unad-justed import prices-including those sheltered by the quantitative restraints of the
EC-US "Steel Arrangement"-Commerce created a new standard of fair value un-
known in the law and wholly out of the control or knowledge of the foreign export-
er. It is a test that avoids all of the safeguards the statute mandates for our trading
partners. It is a method of determining fair value that is the quintessential "quick
and dirty" calculation that some domestic interests have long sought. But I suggest
it id wholly inconsistent with the type of careful comparisons Congress has pre-
scribed for all other aspects of this statute.

TESTIMONY OF PETER D. EHRENHAET, WASHINGTON, DC

My name is Peter Ehrenhaft. I am a practicing lawyer in Washington. As a
number of the members of this Committee recall, I spent a good deal of time before
you in 1978 and 1979, when I served as the Deputy Assistant Secretary of the Treas-
ury for Tariff Affairs. We worked together then in drafting the Trade A reements
Act. We gathered in the Rose Garden to observe President Carter sign what we all
thought was a good law. It is a disppointinent that so soon after that law became
effective, you feel compelled to look at it again.

My testimony may surprise you. I will not provide you with many suggestions for
fine tuning changes in the law. I share your dissatisfaction with its workings. And I
will, at the conclusion of my submission, comment briefly on some of the ideas that
my successor, Cary Horlick, and his colleagues are considering that do make some
modest alterations in the legislation now on the books. But I have much more basic
notions I want to share with you:

First, do not be pressured into doing something new now.-Before any further tin-
kering is done with our already enormously complicated trade remedy machine,
take a year or two for a serious and comprehensive study on what our existing laws
have done and can do. No one knows. Sloganeering passes for facts. Find the facts
before you act.

Second, stop thinking about trade as a calamity.-Our trade relief laws look at
imports as though they were hurricanes. Think about imports as but one manifesta-
tion of the inevitable process of change. Imports are often no different than techno-
logically new products. The right response ought to be a humane and efficient proc-
ess for adjusting our work force and investments to that change. We should not
build dikes against unstoppable waves.

Third, reduce the role of the government in trade disputes.-Most of the disputes
about which you hear relate to access to the marketplace. Who will have that access
and under what conditions? It should be the role of governments to establish the
rules and to provide forums in which disputes about compliance with them can be
settled. It need not be the role of governments to champion the rights of individual
competitors. Consider shifting to investors and workers both the right and obliga-
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tion to pursue their complaints about the behavior of their competitors through the
same procedures they follow in protecting their domestic rights-through litigation.
They then both bear the costs and collect the damages.

Let me now develop these points.

A. BACKGROUND

When serving in the last Administration, I was the administrator of the anti-
dumping and countervailing duty laws and a principal negotiator for the United
States of the GATT Antidumping and Subsidies Codes. I was one of the architects of
the steel "trigger price mechanism." Having participated so actively in the creation
of these elaborate rules, you might assume I would be one of their principal apolo-
gists. In fact, my thesis today is that the efforts going into the adoption and prolif-
eration of these rules has kept our minds off what we really ought to be doing to
solve the problems of our economy. I have come to suspect that our legal rules may
impede, rather than facilitate, the creation of the healthy trading system we want.

Why is that so? There are a number of reasons which, while obvious, are worth
recalling.

First, we happily live under a democratic government. But in such a system,
there is an inherent bias against long-term economic solutions. They simply take
longer than the time between most elections. No one needs to tell you of the tyran-
ny of two-year terms of office. In that milieu, it is inevitable that the "quick fix" is
the only solution the public demands and that candidates are forced to espouse.
That consideration is always at the front end of solutions offered for our economic
problems, although it should not be.

Second, it is a fact of political life that whether you are running for office or
trying to stay there you are always better off promotinF an initiative, rather than
looking at past programs or conceding "benign neglect' may deal with a problem.
You cannot leave matters alone: you must "do something." It is the only way one
develops name recognition. It is an atmosphere in which foolish measures often
become "law."

Third, we live in a world of rising expectations and demands for instant gratifica-
tion. We expect the government to prevent unemployment, provide social security,
assure not only subsistence but the good things of life. We want it all very quickly
and cannot wait for even two years. That is one of the problems with our trade
laws. They were most recently amended in 1979 with great publicity and promise to
the American people. The laws, we said, would rapidly provide stability to protect
our markets from predatory and unfair acts by others. They would restore Ameri-
can economic supremacy. That kind of rhetoric encouraged expectations for instan-
taneous results. We have created in our trading system a demand for, and a belief
that it is possible to achieve, quick solutions to trade problems. It is my personal
view, however, that most of our trade problems cannot be solved by the kinds of
remedies that trade laws contemplate-and surely not with the speed you are urged
to demand.

Fourth, we operate a world trading system built on 40-year-old premises of stabili-
ty and moderated change. But those premises are not as widely accepted today as
they were when first adopted. For one thing, most of the rules were adopted at our
initiative by countries such as those that comprise the EC. If all the world were like
that group, we could perhaps more easily solve our problems. But there are so many
newcomers with diffeent cultures and values. Their demands are impossible to
escape. The old system has not kept up with the pace of change.

If you agree with my observations-not very startling ones to be sure-where do
they lead?

B. RECOMMENDATIONS TO THE COMMI'TEE

1. Get the facts.-Before the law is changed again, it should be useful for this
Committee to obtain some facts. You hear domestic industries complaining that
before antidumping duties can be imposed, foreign sellers are rapidly shipping mer-
chandise into the country to "beat" the onset of withholding. No matter how accel-
erated the procedure, and despite the fact that duties may now be applied retroac-
tively in "critical circumstances," you are asked to reduce still further the periods
of investigation and to make still more arbitrary the difficult decisions our law re-
quires. At the same time, you hear foreign suppliers claiming that the mere initi-
ation of a proceeding "chills" trade; that its successful completion "freezes" it.

You have no way of knowing who is right. You have no way of really knowing
that any antidumping order ever issued has done to the trade in the commodity to
which it applied. You cannot find out whether antidumping duties were collected on
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that merchandise or how much duty has been collected. The Customs Service has
been trying to figure out a way to gather that information ever since I asked the
question in 1978. They still don't have an answer!

Before you think of changing the law again, this Committee ought to commission
a serious study of the trade laws and their effect. The GAO has made some begin-
nings, but much more is needed. You should know what happens when a proceeding
begins. Does the trade in the affected goods slow down or is there a "rush" of im-
ports? What about substitute merchandise? Is the trade scene a huge balloon-when
pressed at one point, it just expands at another? Do other goods from the same pro-
ducers enter? When we tried to limit the importation of foreign automobiles, we
stressed the competition of Japanese-made small and inexpensive cars. But the "vol-
untary restraint" agreement appears simply to have pushed the Japanese producers
into sending us their larger and more expensive vehicles that, in many ways, pro-
vide even more serious competition to our industry than cars in the lower end of the
size/price spectrum. And for how long are the effects of trade restraints felt in the
market? Do the U.S. industries revive from the "injury" the imports were found to
have caused?

Why is it so difficult to find out the facts? There are a number of good reasons.
First, the merchandise affected by one of our trade proceedings does not necessari-
ly-in fact it usually does not-coincide precisely with the Item numbers in our
tariff schedules. The products may be a subgroup or overlap a number of TSUS
Items. However, our Customs Service keeps the statistics only in terms of TSUS
numbers that do not isolate the products subject to trade relief orders.

Second, no instructions have been given to the Service to ascertain the exact
amount of antidumping and countervailing duties it collects each year, either in the
form of estimated or actual duties, on a case-by-case basis. Only aggregates are col-
lected. The reasons offered for this lack of fact-gathering are wholly unpersuasive.

Third, the customs numbers are unrelated to the Census Bureau's Industry Codes.
Therefore, it is very difficult to relate the information on imports into data on do-
mestic production and sales.

Fourth, it is even more difficult to try and isolate the effects of antidumping and
countervailing duty orders on the health or adjustment processes of domestic indus-
tries. Our economists' techniques may not be up to the task, particularly as the
market tends to be dynamic, with new productsentering all the time, with prices-
particularly those that must be translated from foreign currencies-fluctuating con-
stantly. The laws are built on a static model of stable prices and immovable rela-
tionships-a model that bears little relationship to the real world.

Fifth, as Peter Drucker persuasively argued in the Wall Street Journal a few
weeks ago, no ones dares look at the adverse impact our import restrictions have on
our export capabilities. We need to promote our exports by enhancing the competi-
tiveness of our industries. We rarely do that by sheltering the firms complaining
about import competition. But we put our heads in the sand before facing that di-
lemma.

Sixth, we never consider what good antidumping, countervailing and all other
kinds of duties do to secure our economy in the face of the roller coaster on which
the international value of the dollar rides. Its changes overwhelm in a month-if
not even a day-duties laboriously computed in these proceedings. It is hard to find
a duty order equal to 25 percent ad valorem under the Trade Agreements Act. Yet
the Japanese yen, the French franc, the British pound have all fallen by such per-
centages during the past two years. That fact makes a mockery of longwinded nego-
tiations on tariff rates at the MTN, no less than of the judicialized proceedings in
which we engage before we impose special trade relief duties.

All these problems notwithstanding, with effort, sense and resources, important
facts could be pulled together. They should be before you when you consider chang-
ing the law again.

2. If you can't (or shouldn't want to) beat 'em, join 'em.-You have heard speeches
describing the underlying thesis of the trade laws summarized in the slogan
"There's no free lunch." Although we nominally appreciate the "bargains" of low
priced imports, we worry that foreigners will "capture" our market and then raise
prices to unconscionable levels.

But have you ever been shown a convincing case in which that has occurred or
was in danger of occurring? I have not. Even in the case of color television sets, in
which foreign suppliers do seem to have "captured" most of the U.S. consumer
market, it is hard to demonstrate that those suppliers are not delivering all the
goods we want-at continued low prices. As consumers we should welcome such low-
priced goods from reliable suppliers. The money we save can be used to acquire
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other goods and services, to build up export industries and presumably enhance life
for us all.

I suggest that it ought to be worth your while to consider whether we should
spend less time in fighting off imports rather than accommodating to, and building
on, them.

As a point of departure, I will mention that not long ago, purely by accident, I
happened to sit on an aircraft flight next to a gentleman who told me that his busi-
ness had been making slide rules. You all remember slide rules-those old wooden
things that we used in school to calculate percentages and sines as recently as the
1950's. His company had been very successful, his firm's beautiful slide rules were
masterfully created, beautifully packaged in leather cases and kept by their owners
as instruments of great value. But this gentleman's business was rendered obsolete
in 18 months by the introduction of electronic hand-held calculators. His work force
was discharged, his company's buildings sold, and his investment rendered worth-
less. He told me that there is nowhere in the United States or Europe today where a
slide rule is made, unless as a curiosity or as a toy. As far as industrial utilization is
concerned, slide rules do not exist. His business fell prey to a new product which
totally superseded the old in everything the old did, but much more quickly and
more accurately. And even more cheaply. Yet there was no way that the slide rule
makers could make hand-held calculators. The technology wa,. totally different. The
distribution network was totally different. A real economic disaster occurred in that
industry. But no one in the United States stood up to take care of, or even try to
help, the slide rule makers. We had no program to do anything about their dilem-
ma, except that of unemployment compensation for the workers. There was no pro-
gram to help the investors find alternative resources or alternative allocations of
their investments. We do have programs that help people out in natural disasters,
such as a flood. We have government programs, such as the rules that were created
in the Multilateral Trade Negotiations to help out when a trade "disaster" allegedly
occurs. We compare trade with a calamity. Instead of seeing it as a benefit. to our
economy, we compare it to a flood. That, I suggest, is a very unfortunate kind of
result. It treats trade, instead of as inevitable change-such as a technological de-
velopment-as an unnatural happenstance.

Let me suggest to you that the difference between slide rules and steel sheets is
really only one of quantity, rather than of quality. The problems that confront us in
trade today, particularly in the "traditional industries" that most vocally seek your
help-steel, textiles, footwear-are really "slide rule" cases.

The truth is that it is, of course, much harder to stand fast against the demands
of 150,000 steel workers than 150 makers of slide rules. I recognize also that you
face a big problem if you have to say to the people in Youngstown, Ohio, who have
built churches, schools, parks and so on-"Dear Folks in Youngstown, you are obso-
lete, please all move to Albuquerque and make silicon chips." It's very hard for ev-
erybody in Youngstown to get up and move to Albuquerque. One cannot lightly sac-
rifice the parks, the schools and churches and, above all, the feeling of community
that make up the quality of life that have made cities where some of these obsolete
industries exist very happy environments for many years. Nevertheless, the notion
that one is going to preserve Youngstown in its traditional form because it has the
churches and schools and parks, and because its residents-and we, too-want to
keep their quality of life, is, I think, somewhat akin to King Canute's commands to
the waves to stop, when there is no possibility that those waves will stop.

When you look closely, the only other possible differentiation between slide rules
and steel sheets may be that our national security requirements may require us to
produce some steel sheet in the United States. But, frankly, I am not really persuad-
ed that by producing obsolete products or using outdated processes for making what
we now need, we better assure our national security. I think that arms control and
a healthy world economic order are more likely to provide security than the contin-
ued production of items on uneconomic bases.

The prescription that I have is that from the government as a participant we need
much more emphasis upon how it can induce sensible change and bow our societies
can cope with such change humanely. We need that much more than new measures
to preserve the plants and jobs that now exist. In making that suggestion I don't
believe that governments are going to be the most appropriate allocators of re-
sources for adapting the change. Some suggest that one way to promote change is
for governments to provide funds to the "winning" industries, rather than propping
up the "losing" industries. It is another one of those great slogans. But is not the
decision of the British and French to produce the Concorde a vivid example of how
misguided such a policy can be? And the condition of most of the planned economies
of the world are all the illustration we need that government officials usually lack
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the facts on which to act, and that even if they have the facts, they can't act on
them quickly or sensibly enough. That is even more true in a country such as ours
with its democratic restraints that I have cited earlier.

And so my prescription is a reduction, rather than a further expansion, of our re-
liance on the rules of the trade game which have been adopted recently. Instead of
being so proud of our work, I believe we must recognize that the very creation of
this elaborate system of rules stands in the way of orderly change. We ought to be
thinking about ways that we can channel our resources to accelerate production
change. Instead, our focus has been on how we best preserve the status quo and re-
solve disputes between those seeking access to it.

8. Create suitable private remedies for trade disputes.-Most of the "ttade dis-
putes" for which you are considering remedies concern arguments about access to
customers. Are foreign suppliers pricing "unfairly" or are they receiving "subsidies"
from their governments? Are they shutting off sales opportunities for our own pro-
ducers in their own or in third countries?

For many of these problems, it is difficult for the private party to secure informa-
tion, much less adequate relief from the laws as they exist. We need the countervail-
ing duty law and Section 301 of the Trade Act. We probably don't need the anti-
dumping title or Section 406.

At the present time, the thrust of all these laws is to encourage the government
to become the champion of every aggrieved domestic producer. It is right for the
government to care about its citizens. But why should the government always cham-
pion the side of American businessmen who have decided to make a product, rather
than the side of American businessmen who have decided to import and sell a prod-
uct? What about consumers or the producers of dissimilar, but competitive, goods?
And why should the government be required-as it is-to sacrifice its larger inter-
ests in protecting national security or its more general international relations just
because certain citizens feel a foreign government's policies favor their competitors.
That situation was most poignantly presented to me while I served at Treasury: the
continued existence of NATO's major submarine base in Spain was placed in jeop-
ardy by the insistence-of certain California olive growers that a countervailing duty
of 2% be applied to Spanish Olives. In the end we applied the duty-and the Span-
iards didn't close our base. Perhaps it was all bluster by all concerned all along. But
it could have worked out badly. Our current disputes with Mexico affect a parade of
products whose exclusion may still yield a bitter harvest.

I suggest to you, therefore, that serious consideration be given to getting the gov-
ernment out of many of these cases. Create a meaningful private remedy for the
alleged wrongs of foreign entrants into our market. Is price discrimination a trade
evil? We have domestic laws that purport to condemn it-provided, however, that it
hz'- an adverse effect on competition (not merely on some of the competitors). Apply
the same rule to all products. Whether foreign or domestic, anticompetitive price
discrimination should be outlawed. Those injured by the behavior should have a
forum in which to pursue their claim and be entitled to a judgment that makes
them whole. In our present world, it should not be the serious problem it was in
1916 or 1921 to secure jurisdiction over the foreign suppliers or their domestic dis-
tributors. Experience with the "revitalized" Section 337 procedure at the Interna-
tional Trade Commission demonstrates that private remedies can work well, rapidly
and with adequate due process.

The Senate has been considering a few bills attempting to rewrite the Antidump-
ing Act of 1916. That is a step in the direction I am advocating. But I would accom-
pany the adoption of a meaningful remedy with a drastic reduction in the opportu-
nities for invoking governmental actions under the 1979 legislation. It should be re-
served for only the most major situations in which the government has "reasons of
its own" for feeling the need or opportunity to participate.

4. Tinkering with the law as it is.-Let me turn now to just a few comments on
some of the proposals that may be offered to you by the Administration to modify in
a much more minor-and, therefore, to my mind, much less useful-way the Trade
Agreements Act of 1979. As I have written elsewhere in more scholarly length, the
Act (and its predecessors) appear to be aimed at what I call the "pimples on the
trade landscape." Trade worth a few hundred million dollars, at most, is affected by
these remedies. When we are faced with the truly large trade problems we shrink
from applying what the law seems to have suggested is the "right remedy." In steel,
autos, textiles, agricultural products-the imports and exports we value in billions
of dollars-we apply political remedies. That alone ought to give you pause about
the efficacy of what we have created.

But how does the Administration propose to tinker with our existing statute?
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(a) Abolish interlocutory judicial review.-Our federal courts have wisely adopted
rules that tend to prevent parties from engaging in what are called "piecemeal" re-
views of interlocutory decisions. The notion is that a single appeal from all of the
rulings of a trial court will eliminate many reasons for review, conserve judicial and
public resources and, ultimately expedite the entire legal process. The theory does
not always work. And there are numerous "safety valves" attached to the machine
to permit occasional reviews of preliminary orders.

All of that sense, developed over many years by the federal courts, was cast aside
in a frenzy to put the administrators of the trade laws into judicial straight jackets.
Virtually every type of important interlocutory decision is made separately reviewa-
ble by the Court of International Trade. And that court has accepted the invitation
it was extended. It has, indeed, encouraged second guessing harassed administrators
during the far more leisurely pace of a law suit, sometimes sending the same case
back to the ITC or ITA three or four times for new calculations that, in the end,
seem to result in revised margins or duties measured in tenths of a percent.

The Administration will urge that such interlocutory reviews be abolished. They
should be. Before they are heard, the case may well be at a far later and better
developed stage-since, rightly, the proceedings are not stayed during the court
review. Any errors made in preliminary stages should be reviewable-if they con-
tributed to the final result from which an appeal is taken-as and when the final
decision is reviewed.

(b) Simplify the protective order procedure.-After three years of experience with
the procedure of divulging to outside counsel under protective order confidential in-
formation supplied to the ITA and ITC by the parties to trade cases, the process has
become relatively routine. However, it cannot work effectively within the abbreviat-
ed time periods of the law if the agencies granting such orders must examine on an
individual basis each document to be released. The agencies must be allowed and
encouraged to adopt regulations that will routinely provide certain classes of infor-
mation tw outside counsel willing to sign standard forms of confidentiality agree-
ments. Peculiarly sensitive information;, such as customer names, input costs and
the sources of information obtained by the agencies-categories now generally not
released under protective order-could properly be excluded from the standard form
of release. If the ITA proposes some regularized procedure for issuing administrative
protective orders, it should be cheered on.

(c) Modify the § 751 procedure. -Probably no reform made by the Trade Agree-
ments Act was more important than the enactment of § 751. For the first time, the
law focused not only on the "front end" of the great tariff machine but recognized it
had a large tail end that also deserved attention and time limits if it was to operate.
It grew out of Congressional impatience with Customs' apparent inability to assess
and collect for as many as seven years the antidumping duties allegedly due on im-
ports of color television sets from Japan. And it mandated an annual review of each
outstanding antidumping and countervailing duty order, at which time duties on
the past year's entries would be assessed and a rate for collecting estimated duties
for the ensuing year would be established.

While the idea was good, the implementation has turned out to be a real problem
because it was not adequately thought through. Let me mention some of the prob-
lems and how the Administration proposes to cope with them:

Retain the law of the case.-In some senses, this is the most important issue. It
concerns the extent to which any of the parties involved in one of these cases-in-
cluding the government itself-should be bound to continue applying a particular
decision once it has been made. If, for example, ITA decided in the initial fair value
investigation that "certain electrical motors' constitute motors having a certain di-
mension, to what extent can any of the parties argue during the § 751 case that
larger or smaller motors, or those with certain added or few characteristics, are
within the scope of the earlier order? To what extent are newcomers, who never
participated in the fair value phase of a case, bound by principles applied to their
co-producers but left unchallenged by them perhaps because as to them-but not
the newcomers-the rule had no material impact? If you follow current develop-
ments in this area of the law you will recognize I am not citing hypothetical cases.

On the one hand, a decision, once made, ought not to be open to constant revision
each year. On the other hand, the market is not static. It responds to the fact that
an antidumping or countervailing duty order has been put into place. The ITA
cannot be blind to changes that are intended to circumvent the letter of its orders.

It seems to me the only sensible way in which this problem can be handled-at
the same time that today s incredible strain on the Customs Service and Commerce
Department is relieved-is to adopt an automatic "sunset" provision. Antidumping
and countervailing duties should automatically expire, after, say, three years. Then,
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if the problem that gave rise to the order is renewed, a possibly more expedited pro-
cedure to restore the earlier order might be adopted. But a short time period of ef-
fectiveness would render less unfair the rigid application of a law of the case rule to
all orders.

Permit sampling and averaging in the duty assessment phase.-Currently, only a
significant perentage of home market and U.S. sales are investigated and compared
in determining whether dumping has occurred. But every single import is examined
after an order is in place for the to-the-penny calculation of the actual antidumping
duty. This legacy of a more leisurely past ought to be dropped. The same samples
that were considered adequate for finding the existence of dumping in the first
place should suffice for establishing a percentage rate of duty applicable to each for-
eign producer shipping goods subject to the order. That duty rate would then apply
to that producer's merchandise until the sunset of the order, subject only to the ini-
tiation of an action by the importer to have returned any excess duties collected
because the foreign supplier's prices were actually revised by more than, say 50 per-
cent of the amount of duty being collected, or an action by the domestics to have the
duty increased by at least 50% due to renewed dumping. Such a program would, in
part, parallel the EC's procedures and, I believe, markedly reduce the complexity
and burden of the current procedure.

Reduce the allowable adjustments to foreign and domestic prices.-This is an ap-
pealing notion that ought to be firmly rejected. It is only through "adjustments"
that account can be taken of the frequent differences between products, methods of
marketing and selling techniques in foreign and the U.S. market. The siren song of
a "quick and dirty" comparison must be rejected. It seems that the suggestion
Treasury made and which found its way into the law to disregard "de minimus"
adjustments-those with an impact of less than 0.5%-has not been effective. In
order to know whether this threshold is met, just as much of an investigation is
required as if the adjustment were not to be rejected merely because of its size. And
to the extent that many antidunping and countervailing duties are in ranges of
under 1 percent-as they often are, particularly after the first § 751 review-a "de
minimus' adjustment of 0.5 percent may be equal to half of the entire duty!

If we persist in retaining these laws, we must apply them fairly. Fair comparisons
of merchandise prices require recognition of the myriad adjustments claimed by all
sides. It is only by shortening the duration of the outstanding orders that we can
save our manpower from overwhelming workloads. That goal ought not to be
reached by discouraging accurate product comparisons.

(d) Eliminate the application of the antidumping and countervailing duty laws to
imports from non-market economies.-The problems of applying Title I of the TAA
to imports from "traditional" suppliers in the EC or Japan are often regarded as
minor compared to the difficulty ITA perceives in applying the law to imports from
the so-called non-market economies. Having wrestled with this problem myself and
being responsible in large part for the adoption of what is wryly called the "Golf
Cart Rule" on the application of the antidumping law to imports from non-market
economies, I am here to defend the approach now taken by the law. Contrary to the
jokes made about the subject and the protestations of "impossibility" heard from my
successors, I believe the rule we adopted makes sense (within the terms of the anti-
dumping law as agiven-perhaps not otherwise). It is a rule which a study by the
GAO has endorsed as the best of the proposed alternatives. It ought not to be
scrapped lightly.

Because this is a story with which I am so personally familiar, I hope the Commit-
tee will forgive me if I discuss it in some detail:

Golf carts produced by a Polish aircraft manufacturer for the U.S. market provid-
ed the quintessential "problem" case of imports from an "NME" under antidumping
law. The product was made and shipped by an enterprise whose sole commercial
market was the United States. As has been aptly stated elsewhere, "the Poles put
the cart before the course": there being no golf courses in Poland, there were also
no sales of the product in the home market. And, indeed, there were no real sales
elsewhere, as sportsmen in other lands apparently regard their hikes through the
links an important part of the game!

But although much fun has been poked at this Polish story, the Golf Cart case
demonstrated convincingly that the antidumping law and the Treasury Depart-
ment's handling of the problem before 1977 was, at the very least, not well consid-
ered. At that time, efforts were made to obtain the "fair value" of the golf carts
from the prices at which an obscure Canadian producer sold a small quantity of
carts. The results were unsatisfying to every participant in the case, (although
echoes of that absurb procedure are now heard in cases involving certain textile
products from the PRC). And when that Canadian producer went out of the business
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of making what Treasury had considered was as at least roughly comparable for-
eign-made merchandise, it was necessary to consider a new approach. Treasury said
any new rule had to be: Fair, and not discriminate against the so-called "state-con-
trolled economies" because of their political systems; consistent with existing princi-
ples of the antidumping law; and perhaps, most crucial, "administrable" by govern-
ment officials (and, of course, the parties concerned).
. Treasury ultimately adopted the rule that the GAO has confirmed meets these
tests. In essence, it allows a producer in a state-controlled economy to utilize its own
factors of production and to value them in a "free market" of comparable economic
development to develop a "constructed value," as that term is generally understood
under the antidumping law. However, unfortunately, the rule the Commerce De-
partment applies allows this constructed value approach to be used only if more
"traditional" techniques in calculating fair value, albeit through surrogates in
marke-; economies of comparable development, are inadequate or unsuitable.

The result has been that in almost all of the cases decided since 1979 in the initial
stages (i.e., not under section 751 of the new law), the prices and costs of third com-
panies, in countries other than those in which the goods were produced, were used
to establish the "fair value" of the merchandise under investigation. In Steel from
Poland, a Spanish producer's prices in the home market were used; in Menthol from
the PRC, Paraguayan export prices to the U.S. served as surrogates; in Truck Axles
from Hungary, an Italian company's home market sales are the reference. In the
most recent decision, a further abbreviation crept in: In Griege Polyester from the
PRC, the fair value was determined by averaging import prices from all third coun-
try suppliers.

In my judgment, this is not sensible policy. It flies in the face of legislation en-
acted as a part of the Trade Act of 1974 with respect to antidumping investigations
concerning merchandise from other than the so-called state-controlled economies.
Then, Congress specifically rejected as appropriate the utilization of third party
prices and costs for establishing the "fair value" of a particular respondent's mer-
chandise. It recognized the inability of such a respondent to exercise any control
over the prices and costs of the third party being used. Congress did not want to
deny to the very respondent in a case the ability to assure itself that it is not dump-
ing (unless it retreats from the market entirely-which it surely is not the aim of
the law to achieve). And yet that is the result of the "third party price or cost" rule.

Not only is the application of third party pricing or costs to respondent unfair to
the exporter from the state-controlled economy (and thus violative of what I think is
the first principle that ought to apply), it is also in many cases absurdly difficult to
implement by the government. The GAO Report amply documents this fact. I can
also attest to it from personal experience: When I was at Treasury we sought the
prices of the U.S. manufacturers of golf carts-presumably the parties with the
greatest interest in furnishing that data and most familiar with the reasons why it
was needed and how it would be safeguarded and used. But even they were reluc-
tant to give the government those facts. How much harder and more frustrating it
is to search around the world for surrogate producers in other countries to supply
facts about their sales and costs for a proceeding in which they have no direct in-
volvement or even interest. The use of third party prices and costs is, therefore, not
administrable. It ought to be scrapped.

If it were scrapped in favor of the simulated constructed value approach that
Treasury proposed and that the GAO Report endorses, is that a rule that meets the
principles I mentioned earlier? I suggest it does. It fairly allows a particular produc-
er to attempt to demonstrate that its prices are not below its costs, and thereby
gives that party some ability to control its market behavior. It also allows the pro-
ducer from the state-controlled economy to try and show that it has a comparative
advantage in making and selling the goods or services in question. Verification of
input factors is no more difficult than the verification of other information routine-
ly reviewed by Commerce or Customs officials in antidumping and other cases. And
pricing' these factors in a surrogate economy is not necessarily a difficult task-

particularly if the burden is placed on the respondent to demonstrate a technique
and selection process as the Polish producer of golf carts was well able to do.

If it is a sensible rule, why is it not being adopted? Criticism has focused, first, on
the notion that a ma-ket economy of "comparable economic de-,elopment" can be
found in which the pricing aspect of the exercise is "reliable." I suggest that criti-
cism misses the point. It is not necessary that the Administering Authority be satis-
fied that every criterion of "market development" be identical or even similar for
the purpose in question. A rough comparability, to which most responsible econo-
mists would agree, is sufficient and, indeed, exists. The countries of Eastern Europe
are, in many ways, at a stage of economic development not dissimilar to some of the
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market economies of the Mediterranean basin: Greece, Spain, Portugal. Compari-
sons of ,he costs of labor and energy and capital in those lands provides an adequate
guide to "free world" costs of those same factors in Poland or Hungary. Moreover,
to the extent that, as the GAO Report indicates, some of the inputs a particular
state-controlled enterprise buys are obtained on world markets in convertible cur-
rency, there is no reason not to price those inputs at their actual prices. And as the
economies of some of these countries move toward a "reform model," with less rigid
central planning and even more freely convertible currencies, it may even be possi-
ble to use all of the internal prices and costs of those producers.

That is not to say that there are no difficult cases in which the rule might be
hard to apply. With respect to the PRC, for example, I was one of those somewhat
astonished to find the Commerce Department selecting as the surrogate for the
most populous state-controlled economy in the world, what might aptly be termed a
family-controlled principality in Latin America. Finding suitable economies with
which to compare the Soviet Union or China is hard. But it is not impossible, and
certainly ought not for that reason to be rejected with respect to the many more
numerous situations in which we are dealing with merchandise from countries for
whom surrogates can be found with relative ease.

Criticism of the rule has also focused on the alleged difficulty petitioners would
have in stating an adequate case of dumping if they were compelled to develop the
imagined costs of an Eastern European producer and then to "price" those costs in
some undetermined third country. In fact, I suggest that the petitioner has, in some
respects, an easier time in attempting to establish sales at less than fair value in
such cases than in situations in which he must seek price data on foreign home
market transactions. A projection of his own costs and factor inputs, suitably adjust-
ed for the foreign locale from published information, is precisely what the existing
Commerce Department regulation (19 CFR §353.36(aX7)) contemplates for such
cases. It ought not to be more difficult to apply in the case of Polish wares than in
the case of Swiss or French merchandise.

A third criticism of the rule stems from fears that the records of producers in
state-controlled economies will either be unavailable for inspection by U.S. Govern-
ment verifiers or will be unreliable even if examined. To the extent a producer (or
its government) declines to permit access, the law and regulations have an ample
answer: the "best evidence rule." The situation is no different than any other in
which cooperation from respondents is not forthcoming. With respect to reliability,
one must await actual experience. However, it can be said that in the two cases in
which the input records of the state-controlled economy producers were meticulous-
ly reviewed by Treasury and Commerce personnel-Golf Carts from Poland and
Montan Wax from the German Democratic Republic-the records were found to be
more than adequate.

A fourth objection suggests that since the state-controlled economy may attempt
to foster one type of production rather than another, it may "unfairly" be able to
demonstrate real comparative advantage in the favored industry. But why is this
unfair? Our entire trading system is supposed to be based on comparative advan-
tage. We should encourage it. It is sensible for the Hondurans to grow bananas, just
as it is unreasonable for Icelanders to try to do so. Similarly, if Poland has coal re-
sources, it should mine and export coal. If Hungary has a technological base in elec-
tric light bulb manufacture, it should exploit that advantage. Only to the extent
that the Hungarian producers are, in effect, growing bananas on the ice cap in a hot
house subsidized by the government should we complain. But then there is ample
scope in the administration of our existing law (even without the use of the counter-
vailing duties law) to find margins of dumping, since obviously, their labor or mate-
rial costs will be excessive. If, however they do have a comparative advantage, why
should American consumers be denied the ability to buy their goods? If there is any"unfairness" it is to our own people.

This latter criticism of the constructed value rule assumes that export industries
in state-controlled economies are often "targeted" for stimulus and support. Senator
Heinz has suggested this is a fact. Of course, to some extent all economies-includ-
ing our owr.- -that buy at least some goods abroad, must export in order to earn the
funds with 'Thich to buy what they need. And all of us are encouraging exports to
some degree. But it is very hard to prove (rather than conjecture) that the econo-
mies of scarcity that characterize most of the countries we call "state-controlled
economies," are particularly or effectively pushing their export industries in other
.han those fields in which they do have some comparative advantages. The Polish
producers of hams, for example, whom I happen to represent, have been shipping
their products to this country in volume since before World War II. It was as sensi-
ble an economic judgment that this was a good market for their products in 1930 as
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it is in 1980. Golf carts were made specifically for this market-just as there is spe-
cific merchandise made here for unique foreign markets. But those carts were (and
are) made in a factory that, apparently, can stamp, paint and assemble the sheet
metal involved with relatively low inputs of material, labor and energy. That is not"unfair" or "artificial" pricing.

Finally, the rule is criticized as too hard to administer. There may be situations in
which the search for input factors becomes too difficult or in which the foreign pro-
ducer or its government declines to provide the timely access needed by our admin-
istrators. But, if so, the other prong of the GAO recommendation also makes sense.
That rule suggests finding for "fair value" the average price of the lowest cost free
market supplier to the U.S. market, whether foreign or domestic. Clearly, if ascer-
tainable, that price would be a convenient bench mark for exporters in, say, Poland,
to follow. That is the standard this bill also proposes-but exclusively. We support
its adoption, as long as the exporter has the option to try and prove a lower "simu-
lated constructed value." Unfortunately, I do not have much confidence that it will
be easy to find the lowest average price, and that is why I find the proposed legisla-
tion troubling in its exclusive reliance on this principle.

To the extent that merchandise is truly fungible-the way bulk chemicals or
other commodities may be-the rule may well be workable. But even with respect to
such goods, there are differences in grade, packing, terms of delivery, length of con-
tract and the like that may make direct price comparisons with imported merchan-
dise difficult-at least without making a number of what inevitably become arbi-
trary adjustments. But as one deals with more fabricated and differentiated mer-
chandise, the notion that one can find the "lowest average price" in the U.S. market
becomes virtually impossible. One might find ranges of prices describing classes of
roughly similar goods. But even with respect to a canned ham, there are differences
in quality-of water content, of fat, of the "taste" based on the solution in which it
was cured or the food eaten by the swine from which it was made-that affect price.
And with manufactured items there are often non-functional differences in appear-
ance and style, in warranty and after-sale service terms, in delivery times and spare
part availability, just to name a few, that makes the contemplated "to-the-penny"
comparisons untenable.

There is also a small question of fairness. The rule allowing exporters from state-
controlled economies to use the lowest U.S. price may be seen as giving those pro-
ducers an unfair advantage that sellers in free market economies lack. But I do not
find the rule objectionable on that basis. It rests on notions this Committee has, in
connection with the antidumping amendments in the Trade Act of 1974, recognized
as proper. It is based on the view that foreign merchandise priced above goods avail-
able in this market that are not being dumped or subsidized cannot, as a rule, be
seen as a cause of injury to the U.S. industry. Nevertheless, it might be. appropriate
for this Committee to consider amending the statute generally so as expressly to
permit exporters from all countries to demonstrate that they are not dumping
within the meaning of the law by submitting proof that reasonable quantities of
such or similar merchandise are available on the U.S. market at even lower prices.

CONCLUSION

My detailed discussions of some of the amendments to the TAA that may be pro-
posed to you by the Administration are not intended to derogate from the comments
made at the outset. Those are the views that I most sincerely urge upon the Com-
mittee. Do not rush to judgment. Do not once more succumb to the pressure and
itch to "do something." As Congressman Frenzel is reported to have said "If you
believe in free trade . . . it will be a good session if nothing passes in the 98th Con-
gress." Instead, commission the serious study that has for so long been sorely
needed but never undertaken. Focus the Nation's attention on the ways in which we
can make more and sell more of what we make rather than on how we can even
further limit the opportunities of others to sell their wares to us. That is the over-
sight the program needs and that only you can provide.

Senator DANFORTH. I understand the position of all three wit-
nesses is that you don't like the bill. Mr. Merken doesn't think the
existing law is so great, but he doesn't want us to rush into some-
thing new, and basically the other two witnesses are fairly satisfied
with the existing situation. Is that right?

Mr. ROSEN. I shouldn't say "satisfied," Senator Danforth. I had
the dubious distinction of having participated, with Mr. Greenwald
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on the other side, by the way, in two antidumping proceedings
last year involving nonmarket economies. Neither result was very
satisfactory to our clients. In fact, substantial dumping margins
were found, perhaps even higher than would be found under the
proposed standard.

I would associate myself with Mr. Ehrenhaft's remarks to the
effect that a conceptually fair approach can be found in the factors
of production technique. I think that is an approach with which
Commerce as well as affected. industries can work.

What I was trying to point out in my brief remarks was that we
are deluding ourselves if we think there iscertainty in the mini-
mum allowable import price proposal.

If you are going to have a bright-line test, then importers or pro-
ducers will be able to drive holes right through it and create cases
showing dumping where there is no unfairness, or having a tre-
mendous opportunity for imports by offering freight, delivery, ad-
vertising, et cetera, which don't count under that standard. Now, I
don't know whether they count or not y3t, but if they do count it is
not going to be simple.

Mr. DOWNEY. I would like to make a comment, Senator, on your
comment about Hungary. We appreciate your bright line that Hun-
gary is a nonmarket economy. I am not so sure that that is the
case. I think you may ask other witnesses in the next panel how
they view it.

I mean, the Government, the Commerce Department, has made
it very clear on a number of occasions that they are not sure. The
test is not whether the country is a Communist country; that's the
test for 406. But it is not the test under this provision. I think a
fair argument is always possible in the case of Hungary, and per-
haps some others, perhaps certain sectors of China, that in the in-
dividual case we are not dealing with a nonmarket economy. That
is one of the problems with the present law, and to some extent
with this present bill. There is no definition.

Senator DANFORTH. Mr. Ehrenhaft.
Mr. EHRENHAFT. The only additional comment, sir, that I wanted

to make was that I think that the intent of this measure is in part
to simplify the law, to provide an easier, quicker, more certain kind
of remedy.

But as Mr. Rosen has pointed out, when we are comparing mer-
chandise, it is almost impossible to do that in an easy, quick way if
ou are trying to be fair about it. You might be able to do it with
ags of wheat off a shelf, some commodity that has standard speci-

fications. As soon as one is dealing with a product that is more dif-
ferentiated, whether it be light bulbs or golf carts, steel rods or
glue, all cases that have in fact been before the Commerce Depart-
ment in recent years, you immediately have differences in the mer-
chandise that require comparability and adjustment.

And the other aspect, also, that Mr. Rosen pointed out with
which I would like to associate myself is that products are rarely
sold under identical terms of trade, at identical levels of trade and
so on. Therefore, the notion that one can somehow find an average
U.S. price, or a lowest U.S. price, and so on is, I think, an illusion. I
don't think that it can be readily found, and therefore I don't think
that it provides an appropriate standard for the legislation.
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Senator DANFORTH. Senator Heinz, do you have any questions?
Senator HEINZ. No, Mr. Chairman, I don't.
Senator DANFORTH. Senator Mitchell indicated before he had to

leave that he does have some questions which he would like to
submit in writing, if that would be all right with you to answer
them in writing.

Mr. RosEN. I would be delighted to respond.
Senator DANFORTH. Thank you very much.
Next we have Mr. Ray Shockley, Mr. John Mangan, and Mr.

Philip Potter.

STATEMENT OF W. RAY SHOCKLEY, EXECUTIVE VICE PRESI-
DENT, AMERICAN TEXTILE MANUFACTURERS INSTITUTE,
WASHINGTON, DC
Mr. SHOCKLEY. Mr. Chairman, my name is Ray Shockley. I am

the executive vice president of American Textile Manufacturers In-
stitute, which is the central national trade association for the tex-
tile mill products industry in the United States. Our members
manufacture some 80 to 90 percent of all the textile products made
in this country.

I particularly would like to thank the chairman, Senator Heinz
and Senator Mitchell for their persistent and consistent efforts in
this trade area, across a broad range of subject matter.

We want to assure you of our desire to work constructively and
cooperatively with you on this and other issues. Thank you very
much.

Mr. Chairman, John Greenwald, who represented ATMI in our
antidumping cases is with me today. Mr. Greenwald is an attorney
with the firm of Wilmer, Cutler, and Pickering. In 1980 and 1981
he was Deputy Assistant Secretary of Commerce for Import Admin-
istration, and has considerable experience with the dumping laws
in both Government service and the private sector. He is going to
give details later on our experience with these and some possible
alternatives.

We have seen imports from the People's Republic of China rise
dramatically over the past few years from virtually nothing in 1978
to over 785 million square yard equivalents [SYE] in 1983. Now
that 785 million square yard equivalent, had we manufactured that
in this country, would have provided 75,000 jobs; or, if we in the
United States had manufactured the entire 7.4 million SYE that
came in here last year, we would have needed approximately
75,000 more jobs to have done it.

We have seen the U.S. textile markets disrupted because of im-
ports flooding into the United States without apparent regard to
market prices or the cost of production. On two occasions, member
companies of ATMI have been forced to file antidumping cases in
order to deal with disruptive imports from China.

In the course of these cases, we have gained some practical expe-
rience with the operation of the antidumping laws. In presenting
our testimony today, we hope to give the committee a sense of,
first, how the laws have worked for us, and second, how they might
be improved.
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Senator Heinz has long been aware of the problem with applying
our unfair trade practice laws to nonmarket economies. And in S.
1351, he advocates replacing the surrogate country approach with
an artificial pricing concept. We recognize that this concept would
provide greater certainty and predictability in an antidumping
case, and we welcome any attempt to replace the current system,
which in fact is no more predictable than a roll of the dice in deter-
mining dumping margins on nonmarket economies.

At the same time, however, we also think it important to let the
committee know that an artificial pricing rule which allows a coun-
try like the PRC to sell at the price of the lowest priced free-
market supplier to the U.S. market, which creates serious problems
for the U.S. industry, is difficult for us. Mr. Greenwald will have
more to say about that.

We have also just been told by Mr. Olmer that the Commerce
Department will not accept any more CUD cases from nonmarket
countries.

At this point, if ! may, Mr. Chairman, I would like to ask Mr.
Greenwald to highlight his testimony.

[Mr. Shockley's prepared testimony follows:]
STATEMENT OF W. RAY SHOCKLEY, AMERICAN TEXTILE MANUFACTURERS INSTITUTE, ON

NONMARKET ECONOMY IMPORTS LEGISLATION

My name is W. Ray Shockley, I am Excecutive Vice President of the American
Textile Manufacturers Institute ("ATMI"). ATMI is the national trade association of
the textile industry, representing about 80 percent of the domestic industry for the
spinning, weaving, knitting, arid finishing of cotton, wool, silk, and man-made fibers
and 90 percent of the cotton system spindles.

Mr. Chairman, ATMI and its member companies have a major stake in the way
that the antidumping laws are applied to imports from state-controlled economy
countries. We have seen imports from the People's Republic of China rise dramati-
cally over the post few years-from virtually nothing in 1978 to over 785 million
square yard equivalents in 1983. We have seen U.S. textile markets disrupted be-
cause these imports flood into the United States without apparent regard to market
prices or cost of production.

On two occasions, member companies of AMTI have been forced to file antidump-
ing cases in order to deal with disruptive imports from the PRC. In the course of
those cases, we have gained some practical experience with the operation of the
antidumping laws. In presenting our testimony today, we hope to give the Commit-
tee a seIuse of (1) how the laws have worked for us and (2) how they might be im-
proved.

Senator Heinz has long been aware of the problem with applying our unfair trade
practice laws to non-market economies. In S. 1351 he advocates replacing the surro-
gate country approach with an "artificialpricing" concept. We recognize that this
concept would provide greater certainty did predictability in an antidumping case
and we welcome any attempt to replace the current system which in fact is no more
predictable than a "roll of the dice" in determining dumping margins on NME's. At
the same time, however, we also think it important to let the Committee know that
an artificial pricing rule which allows a country like the PRC to sell at the price of
the "lowest priced free market supplier" to the U.S. market would create serious
problems for the U.S. textile industry. Let me explain.

Many textile products-for example greige printcloth-are commodity fabrics.
They sell on the basis of price. Price differentials of less than a penny a yard are
decisive. When a country like China enters the U.S. market with a large volume of
very low priced goods, they drive down the market price for all suppliers. The price
effect of the sales occurs before the imports come into the United States. It is at the
time of order, not delivery of the goods, that the market price is set.

By the time the low priced Chinese imports enter the country, and a dumping
case can be prepared, at least four months will have elasped since the dumping oc-
curred. During that period, other foreign suppliers to this market, such as Thailand
or Korea, will have dropped their own prices to meet the PRC competition. If dump-
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ing by the PRC is then judged by the prices at which Thailand or Korea sell to the
U.S., the PRC will have been able to reduce its own dumping margin by driving
down the prices of other suppliers to the United States.

Also we have just had a chance to review the Commerce Department's decision in
the countervailing duty case against steel imports from Poland. In that case the
Commerce Department found that U.S. countervailing duty law cannot apply to
non-market economies.

This is a decision which effectively denies the application of U.S. law to non-
market economies and has far reaching consequences. We urge the committee to re-
verse it. Unless the decision is reversed, the result will be that U.S. companies will
have a remedy against illegal subsidies of market economy countries, but will have
no remedy at all if the country is a communist country.

Mr. Chairman, John Greenwald, who represented ATMI in our antidumping
cases, is with me today. Mr. Greenwald is now an attorney with the firm of Wilmer,
Cutler & Pickering. In 1980 and 1981 he was Deputy Assistant Secretary of Com-
merce for Import Administratioin and so has had considerable experience with the
dumping laws in both Government service and the private sector. He will gi. the
details of ATMI's experience with the antidumping law.

Before turning to Mr. Greenwald, let me conclude my remarks by saying that the
issue before the Committee is very important to ATMI. Imports of textile and appar-
els are at record levels. Imports far exceed non-disruptive levels. China and other
non-market economy countries export large volumes to the United States across a
broad range of textile and apparel product categories. There is a real question as to
whether the textile import program of the United States is working properly. The
industry may be left with no alternative but to take action under U.S. trade law.
Any changes in our laws that would make it more difficult to successfully combat
PRC dumping is of great concern to us.

Now I would like to ask Mr. Greenwald to comment on another alternative to the
current approach to dumping by non-market economies and on the countervailing
duty decision on Polish steel.

STATEMENT OF JOHN D. GREENWALD, ESQ., WILMER, CUTLER &
PICKERING, WASHINGTON, DC

Mr. GREENWALD. Thank you, Mr. Chairman. I would like to
speak briefly from the testimony but submit the full text for incor-
poration in the record.

I would like to focus on two points: The firsi is an area where the
artificial pricing standard that is articulated in S. 1351 does, I be-
lieve, fall short. And second, I would like to comment briefly on
last week's Commerce Department decision in the countervailing
duty case on nonmarket economy countries.

I can understand the committee's frustration with the way in
which dumping laws are applied to nonmarket economy countries.
I think, as a practitioner, it is very difficult to advise a client that
there is predictability and certainty in the result. It is, as Mr.
Shockley said, something of a shoot of the dice.

But in one very important respect, the standard that is articulat-
ed in S. 1351 is likely to significantly lower dumping margins and
significantly understate the margin of dumping by nonmarket
economy countries.

The area where the probability is that the artificial pricing
standard will lower dumping margins will be in any case in which
the product involved is a price-sensitive, commodity-type product.

Let me, if you will, take you through two cases we had.
Senator DANFORTH. The problem is that Mr. Shockley was given

5 minutes. I didn't realize we were going to get a double-header
here.

Mr. GREENWALD. Can I have 3 minutes; 2 minutes?
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Senator DANFORTH. I am just a little bit concerned about the
tendency of people to bring more than one witness up here.

Mr. SHOCKLEY. Mr. Chairman, I apologize; I thought that this
was cleared because it was shown on the witness list. I apologize.

Senator DANFORTH. Two minutes.
Mr. GREENWALD. Yes, sir.
In any commodity product that is price-sensitive, a low cost pro-

ducer will drive market prices down. In a commodity fabric like
print cloth, once China enters the market, Thailand or any other
major supplier will have to reduce their prices to meet competition
from the Chinese. It takes a good 6 months to prepare a dumping
case and make sure that the injury case is strong enough to file.
During that 6-month period, which is the period of investigation,
the price from Thailand will be dropped to meet the Chinese price;
the result of an artificial pricing standard in that sort of case is
that you will have allowed the nonmarket economy country to ef-
fectively reduce its own dumping margin by the price impact of its
dumping on other foreign suppliers.

The second point I would like to raise is on the countervailing
duty decision by the Department of Commerce. I think this is a
truly terrible decision. You have heard witnesses just before us
talk about how prices do matter in countries like Hungary and the
People's Republic of China.

Under Secretary Olmer appeared before you and said that do-
mestic industry should not be overly concerned about the decision
in the countervailing duty case, because after all they can bring
cases under the antidumping law; yet, 2 minutes before that, in his
own testimony, he drew your attention to the shortcomings of the
dumping law.

What the Commerce Department has done is to remove a right
of U.S. industry to act against nonmarket economy countries under
the countervailing duty law without offering any satisfactory alter-
native.

Thaiik you.
[The prepared statement of Mr. Greenwald follows:]

STATEMENT OF JOHN D. GREENWALD, ON BEHALF OF THE AMERICAN TEXTILE
MANUFACTURERS INSTITUTE

Mr. Chairman, my name is John Greenwald. I am a partner in the law firm of
Wilmer, Cutler & Pickering. I very much appreciate the opportunity to testify on
the application of the antidumping and countervailing duty laws to noninarket
economy countries ("NMEs").

Until mid-1981, I wt.3 responsible for administering the antidumping and counter-
vailing duty laws at the Department of Commerce. Since leaving the Government, I-
have been involved in a number of trade cases, including two antidumping cases
brought by the American Textile Manufacturers Institute against imports from the
People's Republic of China.

The trade laws of the United States are, I believe, working far better under the
administration of the Department of Commerce than was the case when the Treas-
ury Department had the responsibility for conducting antidumping and countervail-
ing duty investigations. However, a good-deal remains to be done to improve both
the laws and the way in which they are administered.

In reviewing the areas in which reform is needed, a good deal of attention has to
be given to the treatment of NMEs. I understand the frustration with this aspect of
the law-it seems a bit absurd to send a Commerce Department investigator to
Thailand to examine Thai producer export prices to countries other than the United
States in order to determine the "fair value" of Chinese printcloth sales to the
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United States. However, nobody has yet developed an alternative approach without,
at the same time, creating new problems.

This does not mean that there is no room for improvement in the way ir which
nonmarket economy country dumping is determined. But I believe that before any
changes are made, the Committee must carefully consider the practical consequenc-
es of what is being done. Specifically, I think that a standard under which dumping
of a product by an NME is determined on the basis of the selling price of exports to
the U.S. market of the same product from the "lowest priced free market economy
exporting country" raises serious potential problems. I think that most domestic in-
dustries seeking relief from nonmarket economy country dumping would fare more
poorly under this standard than under current practice. The problems become most
acute when a commodity type product is involved.

Let me illustrate with some actual case history. The two textile cases brought
against the PRC involved printcloth and shop towels. In both cases, the PRC began
to export to the United States in 1979. By 1982, the Chinese had become the domi-
nant foreign supplier of the U.S. market for both products (accounting for 62 per-
cent of total printcloth imports and nearly 90 percent of total shop towel imports).

A U.S. industry must wait until it has a strong injury case before it can file an
antidumping petition. Thus, by the time a petition can be filed, the nonmarket econ-
omy country will have had more than ample opportunity to depress U.S. market
prices generally. In both the printcloth and chop towel cases, the effect of PRC
dumping was to drive down the prices of other foreign suppliers or force t*iem from
the market.

If, in either case, dumping had been decided on the basis of the lowest price of
"free market" suppliers to the U.S. market, the dumping margins would have been
significantly reduced. During the period of investigation, Thai printcloth producers
and Pakistani shop towel producers had dropped their prices to the United States in
order to meet Chinese -ompetition. If fair value for the PRC were to be determined
on the basis of these lower Thai or Pakistani prices, the PRC would have been per-
mitted to reduce its dumping margin as a result of the impact of its dumping on
other suppliers to the U.S. market. .

The problem is not an isolated one. In a case involving virtually any price sensi-
tive product, a major low-priced foreign supplier, whether an NME or not, will drive
down the prices of all other suppliers to the U.S. market. This will occur whether
textiles, chemicals, agricultural or other products are involved.

In addition to the basic problem outlined above, the "lowest priced free market
supplier" standard raises problems because: (1) The "lowest priced" free market
country supplier may itself be dumping on the U.S. market, or (2) that supplier's
export price may be subsidized.

Unless there is a full investigation of the pricing practices of, and government
support programs benefitting, the "lowest priced free market" supplier, there is no
way of knowing whether that supplier's pricing is a reasonable measure of "fair
value" for a nonmarket economy country subject to an investigation. Clearly, the
Committee would not want to base a determination of dumping by a nonmarket
economy country upon prices that reflect that "unfair" trade practices of another
country.

I do not know whether these sorts of practical problems can be resolved by, for
example, including U.S. producer prices in an artificial pricing approach to nonmar-
ket economy country dumping. It might help, but even using U.S. producer p prices
will permit nonmarket economy dumping where the U.S. industry is more efficient
than the industry in the nonmarket economy country.

As an alternative, I would suggest that the Committee consider the possibility of a"constructed value" approach to nonmarket economy country dumping under which
"fair value" would be calculated on the basis of (1) the actual factors of production
(e.g., units of raw materials, energy, labor) used by the NME producer, priced ac-
cording to pricing information (including publicly available data) in a suitable "sur-
rogate' free market economy country and (2) a statutory minimum for selling and
administrative expenses and profits. This approach conforms to current practice
used in certain nonmarket economy cases with one major difference.

At present, the Commerce Department feels it must get the consent of the govern-
ment of, and the cooperation of producers in, the "surrogate" free market economy
country. The producers in the surrogate country are then given elaborate question-
naires to complete. Not surprisingly, cooperation is often difficult to secure. The sur-
rogate country selected, and its producers, have at most an indirect interest in the
antidumping investigation against the NME.

The process of gathering information of surrogate country prices and costs could
be greatly simplified if the Department were willing to rely on publicly available
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data on surrogate country prices. The World Bank, the IMF, Government publica-
tions and private source material all provide a wealth of information that can serve
as the basis for pricing factors of production used in a nonmarket economy country.
If the Department were willing to use this sort of data, it would remove a good por-
tion of the problems now faced in having to secure "surrogate country" cooperation
in a dumping investigation.

In order to make such a system work, the Department of Commerce would need
to ensure that the nonmarket economy country provides accurate and current infor-
mation on its factors of production. This can be done by use of the "best evidence"
rule-i.e., if the nonmarket economy country does not supply adequate data in a
timely manner, the petitioner's dumping allegations would be accepted.

A better framework for analyzing nonmarket economy country dumping would
clearly improve the operation of the antidumping law. However, I believe that the
problems with the trade laws and NMEs are even more significant in the counter-
vailing duty area. In a recent decision-a truly terrible decision-involving steel
wire rod from Poland and Czechoslovakia, Commerce determined that the counter-
vailing duty law does not apply to nonmarket economy countries because it is im-
possible for the Department to identify a subsidy if an entire economy is state con-
trolled. This decision is not even remotely justified by the language of the law, the
policy behind it, or sound economic analysis. It was taken only for reasons of foreign
policy convenience.

There is no basis for the conclusion that export incentives cannot be found and
calculated in a nonmarket economy country. When the Poles, the Czechs, or the
Chinese develop an incentive system for the express purpose of stimulating their
export sales, the subsidy analysis is not fundamentally different fruin analysis when
a free market economy country is involved. The point of departure in either case is
the prevailing general system of rules and regulations.

The Commerce Department decision was based on the notion that since the econo-
my of an NME is centrally planned, prices have no meaning, and therefore a subsi-
dy could not exist. The conclusion on the significance of NME pricing is wrong, but
that is almost beside the point. The pricing rationale misconstrues the nature of the
countervailing duty law. The antidumping law is concerned with the reasonableness
of pricing-i.e., fair value. The countervailing duty law is not. A countervailable
subsidy will exist whenever a country creates a "special" incentive to export-i.e.,
gives its exporters something of value-that, given the general system of economic
regulation within the country, is not "generally available" to all enterprises.

Developing countries with mixed economies have tried to justiffy their export sub-
sidies by claiming that the subsidies do no more than offset the disadvantages im-
posed on their producers as a result of internal government regulation. The Com-
merce Department has, quite properly, rejected these contentions. The rationale has
been that a country cannot use the disadvantages to exporters created by its inter-
nal economic policy, even if that policy is "irrational" in an economic sense, to
"offset" the incentives it grants its exporters. By the same logic, the Department of
Commerce cannot refuse to apply the U.S. law to an NME simply because the
degree distorting internal economic regulation is greater than it is in the case of the
country with the mixed economy.

Finally, as mentioned above, Commerce is flat wrong in its assertions that prices
have no meaning in an NME. There is a wealth of economic literature which docu-
ments the degree to which East European and Chinese economic systems use finan-
cial and other incentives to promote exports. This is done within a system of central
planning, but the existence of the central planning system does not mean the spe-
cial export incentives are meaningless.

If the Committee reads the Department of Commerce decision carefully, it will
find virtually no factual support for the conclusions reached. Commerce never justi-
fies the basis for the decision with economic analyses, nor does it explain the contra-
diction between the decision and past Commerce precedent. If the Committee is in-
terested in an area in which Commerce truly needs better legislative guidance, this
recent decision on the non-application of the countervailing duty law to nonmarket
countries provides it.

STATEMENT OF JOHN J. MANGAN, GENERAL ATTORNEY, UNITED
STATES STEEL CORP.

Mr. MANGAN. Thank you, Mr. Chairman and Senator Heinz.
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My name is John Mangan. I am general attorney, international
trade, for United States Steel Corp. However, I appear here this
afternoon on behalf of the American Iron & Steel Institute.

The issue of unfairly priced imports from nonmarket economies
is one of growing importance to the steel industry. It is a complex
issue and one which I have personally wrestled with over a number
of years, most recently in the context of an antidumping case
against Romania.

In that instance, United States Steel filed a dumping petition in
January of 1982. During the course of the investigation a number
of potential surrogates refused to cooperate with the Department of
Commerce. As a consequence, the surrogate ultimately selected
was not one that had been identified by either the petitioner, the
other domestic parties, the respondent, or indeed the Department
of Commerce, as being in the group of most suitable surrogates.

Yet, despite these problems, that case did lead to a suspension
agreement based on Romanian price undertaking which at least
until this time has proved effective.

The American Iron and Steel Institute views the current surro-
gate approach to dumping involving NME's as seriously deficient,
primarily because of the unpredictability and the uncertainty in-
volved. As a result, there is a swell of support within the member-
ship of the AISI in support of a new fair market test that would
provide n - certainty, more predictability, that would be fairer
and prow, :' less digression.

The most promising proposal that has been aired to date is clear-
ly S. 1351, which encompasses the artificial pricing concept. And
the extent that artificial pricing could be an improvement over cur-
rent law, we submit would depend mainly on the pricing standard
actually adopted.

As you know very well, the artificial pricing standard in S. 1351
is the lowest average free-market producer price. Inherent in that
concept is the idea that the nonmarket economy countries are
among the most efficient in the world. Now, there is nothing that
we have seen in our economic and legal research that would lead
us to that conclusion; quite to the contrary, the bulk of information
that we have seen suggests that they are among the least efficient.

Given our past experience with the trigger price mechanism, we
fear that the lowest free market concept could end up providing
our industry with potentially less protection than does the existing
law.

The Commerce Department's recent determination that the
countervailing duty statute does not apply to NME's makes it even
more imperative today than ever that whatever concept is chosen
be rational and equitable to ali.

In the view of the AISI, the most equitable and rational proposal
would be one based on.the average weghted prices of free market
producers selling in the United States.

I see the yellow light. For the remaining points I will rely on my
written statement, subject to any questions from you.

Thank you.
[Mr. Mangan's prepared statement follows:]
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SUMMARY POINTS FROM ORAL STATEMENT OF JOHN J. MANGAN, GENERAL ATTORNEY/
INTERNATIONAL TRADE, UNITED STATES STEEL CORP., ON BEHALF OF THE AMERICAN
IRON & STEEL INSTITUTE

The problem of non-market economy (NME) imports is an issue of growing impor-
tance to the steel industry.

Domestic steel producers have had mixed experiences using current trade laws to
deal with NME unfair trade.

The AISI sees many problems with the existing AD law's "surrogate" country pro-
cedure, and we now have the additional problem of the Commerce Department
having just ruled that CVD law does not apply to NMEs.

We believe that artificial pricing can be made to work effectively for domestic in-
dustries, the Commerce Department and the NMEs.

Senator Heinz deserves the thanks of all of us for creating a concept that offers
the possibility for a significant improvement in the way we deal with unfair trade
practices by NMEs.

The extent to which artificial pricing could be an improvement over existing law
depends chiefly on the pricing standard chosen.

The "lowest average' free market producer price would be less preferable from
our standpoint than current law.

The most rational and equitable artificial pricing standard would be the weighted
average of free market producer prices in the U.S. market.

By inserting the weighted average U.S. pricing standard; excluding dumped and
subsidized prices from that standard; extending the injury test only to NMEs which
are GATT members and have signed the relevant GATT Codes; dropping the two-
track approach; and providing for a two-year sunset/study provision, the Subcom-
mittee will ensure that artificial pricing does in fact become a clear improvement
over existing law.

Thank you, Mr. Chairman. I am John J. Mangan, General Attorney/International
Trade for the United States Steel Corporation. Today I am testifying on behalf of
the American Iron and Steel Institute (AISI), whose members include 56 domestic
companies accounting for about 86 percent of the raw steel produced in the United
States.

AISI appreciates this opportunity to testify before you on the problem of unfairly
priced imports from non-market economy (NME) countries, because this is an issue
of growing importance to the steel industry. In analyzing this issue, we have not
just looked at aggregate figures or medium-term data. The problem as we have ex-
perienced it is one--of import surges from particular NMEs, at particular times and
in particular product categories. In 1981, for example, U.S. imports of steel from Ro-
mania increased by 434 percent from the year before, largely due to the 580 percent
rise in imported tonnage of plate (see attachments).

This then is a complicated issue. For our part, we have studied it seriously for
nearly three years, and there still do not appear to be any perfect solutions. We
therefore welcome this hearing and applaud Senator Heinz and this Subcommittee
for seeking to address this problem in a thorough and timely manner before it be-
comes unmanageable for domestic industries, the Commerce Department and U.S.
foreign policy alike.

As far as U.S. trade laws are concerned, the key problem is that costs and prices
do not have the usual meaning for non-market economy countries. Current anti-
dumping (AD) law recognizes this problem by authorizing the Commerce Depart-
ment to choose a non-state-controlled economy (or "surrogate" free market economy
country) at a "comparable stage of development" to obtain prices or constructed
value for determining dumping by NMEs. Current countervailing duty (CVD) law
has no separate procedures for dealing with subsidized imports from NMEs, but
thus far Commerce has been reluctant to apply the CVD law to NMEs.

In recent years American steel producers have had mixed experiences using the
trade laws to deal with the NME unfair trade problem. For example:

In January 1982, United States Steel filed an AD case against carbon plate from
Romania. In that case, five different countries refused to cooperate as surrogates
and, as a consequence, the surrogate eventually chosen was one not originally advo-
cated by any of the domestic parties--nor by the respondent-nor was it among the
group of countries which Commerce itself identified as the "most appropriate surro-
gates". Nevertheless, despite all these problems, the case led to a suspension agree-
ment based on a Romanian price undertaking which thus far has proved effective.

In November 1983, a group of domestic wire rod producers filed CVD cases
against Poland and Czechoslovakia. In those cases, Commerce issued preliminary
negative determinations that NMEs "are not exempt per se from the countervailing
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duty law", but in May 1 final determinations ruled that CVD law does not apply to
NMYE.

Domestic steel producers view the current surrogate approach to dumping by
NMEs as seriously deficient in at least three ways. First, it provides no certainty or
predictability, either for domestic industries or for NMEs. Neither can ever know
which free market country Commerce will choose as a surrogate for determining
foreign market value. Second, in a period of widespread dumping as exists presently
in steel, higher cost free market producers are generally reluctant to cooperate with
the Commerce Department for fear that dumping suits will be brought against
them. As a result, usually only those free market producers with the lowest costs
and prices are willing to serve as surrogates. Finally, there is an inherent vagueness
in the surrogate procedure concept of a country at a "comparable stage of develop-
ment", and this casts doubt on the economic validity of any fair value analysis
using this approach.

Given these problems, there is substantial support in the steel industry for replac-
ing the current surrogate procedure with an NME fair value test that would be
more certain, more predictable, more fair and less discretionary. The most promis-
ing proposal so far is "artificial pricing"-the concept around which Senator Heinz's
bill (S. 1351) is based. Artificial pricing is simply a method to measure NME fair
value by a standard called the "minimum allowable import price", which is based
on sales by free market economy producers in the U.S. market.

Artificial pricing appears to have three major advantages. First, the replacement
of the current surrogate approach by an artificial pricing standard could privide
both domestic industries and non-market economies with more certainty and pre-
dictability as to whether dumping is in fact going on. Second, an artificial pricing
mechanism could be easier for the Commerce Department to administer than the
current surrogate procedure. And third, it could be more fair for petitioners and for
NMEs-depending on how it is constructed.

The extent to which artificial pricing could be an improvement over current law
would depend mainly on the pricing standard chosen. The artificial pricing standard
in S. 1351 is the "lowest average free market producer price", which as we under-
stand it would be the average price in the U.S. market of the lowest priced free
market producer. At a hearing in January 1982, the Subcommittee Chairman raised
concerns about this pricing standard, because it would allow Polish widgets costing
$1,000 to produce to be sold fairly in the U.S. market at the Japanese price of $100
per widget. Given our own past experience with the TPM for steel, which acted as a'safe harbor" for dumping by most foreign producers, we share Senator Danforth's
concerns. In fact, from a business standpoint, the lowest free market pricing stand-
ard could end up providing our industry with potentially less protection against
NME unfair trading practices than does existing law.

The main rationale for artificial pricing is that one never really knows whether
an NME is dumping because one is never really certain what the NME's true costs
are. If that is so, it makes no sense, either in terms of economics or to equity, to
assume the NMEs are generally as efficient as the lowest cost free market produc-
ers. On the contrary. In general and fundamentally, an NME producer is less effi-
cient than U.S. and other free market producers. The lowest free market pricing
standard would permit a safe harbor for dumping by assuming a level of NME cost
efficiency which is very unlikely to exist. In addition, (1) it would be particularly
disadvantageous to producers of capital-intensive industries such as steel; (2) it could
lead to a "meeting competition" defense for foreign market-economy producers
intent on supplying the U.S. market with their dumped or subsidized imports; and
(3) it would grant NMEs a lower pricing standard than that afforded to certain
market suppliers (including many developing countries) whose costs or prices might
be higher than those of the lowest free market producer.

When Senator Heinz reintroduced his bill in May of last year, he noted that he
had "not ,yet finally decided" on which artificial pricing standard was preferable
and was 'leaving it to the Finance Committee to make the judgment on the final
standard". In making that judgment, the Subcommittee should consider the fact
that the more the artificial pricing standard departs from the average U.S. producer
price, the greater the likelihood it will be injurious to domestic industries. The De-
partment of Commerce's recent determination that CVD law does not apply to

MEs means that it is now more vital than ever that whatever pricing standard is
chosen be rational and equitable.

In our view, the most rational and equitable artificial pricing standard would be
the weighted average (by volume) of free market producer prices in the U.S.
market-and adjusted to exclude U.S. sales by foreign producers where there is a"reasonable indication" that they are being made at dumped or subsidized prices.
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While some in the steel industry believe that even this pricing standard could give
NMEs an unfair competitive advantage, such a pricing standard would at least min-
imize the risk that will occur. We also recognize that legitimate questions remain
about how prices in any artificial pricing standard would be determined, but the
determination of a weighted average U.S. price would be no less administratively
feasible than would the lowest average free market producer price. We therefore
strongly urge that the Subcommittee amend S. 1351 by changing the lowest average
free market price to the weighted average U.S. price as the "minimum allowable
import price'.

If artificial pricing is to be a real improvement over current procedures-and we
believe it can-the advantages offered by a more certain and predictable standard
must not be at the expense of further injury suffered by domestic industries due to
unfair trade practices by NMEs. Therefore, in addition to changing the pricing
standard, the Subcommittee should ensure that the injury test in artificial pricing
investigations is extended only to those NMEs which are GATT members and have
signed the relevant GATT Codes.

Our major concern here is that extending the injury test to all artificial pricing
investigations involving GATT members-as S. 1351 would do-could include cases
where the chief allegation is one of subsidization but where the respondent NME
country is not a signatory to the Subsidies Code (although a recent Commerce De-
partment ruling, which is subject to appeal, held that the U.S. CVD law could not
be applied to NMEs). We oppose such an extension because it would (1) be contrary
to Congressional intent in the 1979 Trade Agreements Act; (2) be contrary to
present U.S. policy regarding adherence to the Subsidies Code; (3) provide benefits
to NMFs which are not automatically provided to market economies; and (4) defeat
one of the original purposes of the bill, the creation of a "carrot and stick" approach
in which the injury test is granted "where appropriate" when the data warrants it,
but is refused (in artificial pricing investigations) when it does not.

A third area of concern is the section which would allow change from an artificial
pricing investigation to an AD or CVD investigation and vice versa, depending upon
whether the NME can provide "sufficient and verifiable" information on costs and
prices to indicate the existence of "market oriented sectors". We urge that the Sub-
committee drop this section because it is (1) unnecessary; (2) a contradiction in
terms (can an NME have "market oriented sectors"?); (3) excessively discretionary
(what is "sufficient and verifiable" information?); and (4) likely to lead to proceed-
ings that are too complex, too long and too expensive.

At the same time, we understand the aim of this section, which is to encourage
NMEs to move in the direction of more market oriented economies, and we accept
the proposition that in the rarest of cases a NME might be more efficient than the
artificial pricing standard would indicate. We therefore suggest that, rather than
using a two-track approach to artificial pricing, the NME be given the right to
appeal an artificial pricing determination. In such a situation, however, the burden
of proof should be on the NME to show that it is indeed a more cost efficient pro-
ducer-and the statute should provide clear standards for making that determina-
tion.

Finally, we think that any artificial pricing bill must include a two-year "sunset"
and study provision. There is obviously a need for further study of the NME unfair
trade issue by all concerned-by Congress, the Administration, independent agen-
cies and the private sector. Domestic steel producers plan to continue to study the
issue, both through the AISI and in conjunction with the textile industry and others
in the TRAC (the Trade Reform Action Coalition). The Subcommittee should do like-
wise by requiring that S. 1351 include a two-year sunset and study provision which
would (1) monitor NME import price and volume data: (2) provide for a thorough
analysis of the effects of actual artificial pricing cases; and (3) study all reasonable
alternative approaches. At the end of that two-year period, the artificial pricing
system should become permanent unless the Congress, following consideration of
relevant studies, determines that domestic producers have been clearly disadvan-
taged by the system.

We would summarize our views as follows:
The problem of non-market economy (NME) imports is an issue of growing impor-

tance to the steel industry.
Domestic steel producers have had mixed experiences using current trade laws to

deal with NME unfair trade.
The AISI sees many problems with existing AD law, and we now have the addi-

tional problem of the Commerce Department having just ruled that CVD law does
not apply to NMEs.



58

We believe that artificial pricing can be made to work effectively for domestic in-
dustries, the Commerce Department e.nd the NMEs.

Senator Heinz deserves the thanks of all of us for creating a concept that offers
the possibility for a significant improvement in the way we deal with unfair trade
practices by NMEs.

The extent to which artificial pricing could be an improvement over existing law
depends chiefly on the pricing standard chosen.

The "lowest average" free market producer price would be less preferable from
our standpoint than current law.

The most rational and equitable artificial pricing standard would be the weighted
average of free market producer prices in the U.S. market.

By inserting the weighted average U.S. pricing standard; excluding dumped and
subsidized prices from that standard; extending the injury test only to NMEs which
are GATT members and have signed the relevant GATT Codes; dropping the two-
track approach; and providing for a two-year sunset/study provision, the Subcom-
mittee will ensure that artificial pricing does in fact become a clear improvement
over existing law.
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Senator DANFORTH. Mr. Potter.

STATEMENT OF PHILIP H. POTTER, CHARLS E. WALKER ASSOCI-
ATES, INC., WASHINGTON, DC, ON BEHALF OF THE AD HOC
COMMITTEE OF DOMESTIC NITROGEN PRODUCERS
Mr. POTER. Thank you.
I am Philip H. Potter, senior associate with Charls Walker Asso-

ciates, representing the Ad Hoc Committee of Domestic Nitrogen
Producers, who account for about 50 percent of the total U.S. am-
monia production capacity in the United States.

This gr )up brought the 406 cases against the Soviet Union am-
monia imports in 1979 and 1980, and the CVD and 337 cases
against Mexican ammonia imports in 1982.

In our testimony we address the problems that private U.S. pro-
ducers face in competing with state-controlled producers which use
central planning and an administered price system.

In our opinion, current U.S. trade law is simply inadequate to ad-
dress enemy trade.

Ammonia is the source of fixed nitrogen worldwide. It's main use
is that of a nitrogen fertilizer for farmers. Ammonia is sold as a
commodity in a bid-asked market. Ammonia demand is not price
sensitive, but based mainly on grain prices. However, like bulk
commodities, a drop in demand or an increase in supply, however
small, will cause a significant depressing effect on the price.

When excess capacity and over supply exist in the U.S. market-
place, market economics should act to force out the highest cost or
least efficient producers. But current U.S. trade law does not
assure this result.

The point is that the market cannot and does not act to restrain
volume or timing of NME imports, nor does it establish a base
price under which such imports cannot be sold even at a loss.

The central planning and administered price systems used by
NMIE's emphasize volume of production over profit or return on in-
vestment. As a result, NME producers use marginal pricing, in
other words setting the export price at or below the nearest com-
petitor's price, to assure that their excess production is exported
with the goal of obtaining much-needed, hard foreign currency.

U.S. producers paying fair market value in a competitive mar-
ketplace cannot exclusively use marginal pricing.

The problem is that a drop in demand does not send an effective
signal, an effective price signal, to NME producers to cut back pro-
duction or exports to balance supply with demand, because they
are not primarily concerned with production costs and profits.

Market-based producers constantly strive to achieve such a bal-
ance in order to assure a price sufficient to recover production
costs and return on investment. The question is: How can we send
that signal to NME's? The answer is to set a benchmark price like
the artificial price standard, but the benchmark price should be a
median price of a survey of market-based producers, including U.S.
producers which compete directly with the NME exporter.

In addition, the benchmark price should be adjusted to allow a
majority of those producers to recover all production costs over a
reasonable period of time, including a reasonable return on invest-
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ment in the normal course of trace. We elaborate on this adjust-
ment standard in our testimony.

The artificial pricing remedy proposed in S. 1351, by itself, would
not necessarily send an effective signal to NME's or ensure the sur-
vival of more efficient market-based producers.

Also, since it is based on the lowest average price, it would guar-
antee by law that NME's would obtain the most efficient producer
price. If an NME believes it is more efficient and more competitive
than the median benchmark price allows, it would have an incen-
tive to prove it. We do not believe this is an either/or choice be-
tween a pricing remedy or a production cost factor test.

We believe any artificial pricing remedy, the benchmark price,
should provide a clear incentive for NME's to provide actual pro-
duction factors, not costs, to gain a more favored position in our
markets. The ITA could then measure the individual factors of pro-
duction-materials, capital, labor inputs-against prices for those
inputs in world markets including the U.S. markets. This device
would also eliminate the currency-conversion problems that cur-
rently exist.

We would like to close just by saying that we do strongly support
the artificial pricing remedy, we strongly support the injury test
requirements in the bill, and particularly the application of quanti-
tative restraints in the NME cases.

Thank you.
Senator DANFORTH. Thank you.
[Mr. Potter's prepared statement follows:]
SUMMARY OF TESTIMONY OF PHILIP H. POTTER, CHARLS E. WALKER ASSOCIATES

Mr. Chairman and members of the committee, I am Philip H. Potter, Senior Asso-
ciate of Charls E. Walker Associates, Inc. I am testifying on behalf of the Ad Hoc
Committee of Domestic Nitrogen Producers, a coalition of 10 companies which ac-
count for approximately one-half of U.S. domestic ammonia production.

We appreciate the opportunity to address the Committee concerning the problem
faced by U.S. ammonia producers in relation to imports of ammonia and other ni-
trogen fertilizers from nonmarket economy nations (NME's). We believe that the
NME trade problems which now concern domestic nitrogen producers will soon con-
front the entire U.S. petrochemical industry, in particular the bulk commodities
like ethylene and methanol and their derivatives. We will limit our comments today
to an analysis of NME trade problems related to chemicals, particularly commodity
petrochemicals and ammonia. We will analyze the proposals to remedy those prob-
lems. The Ad Hoc Committee has submitted a written statement covering the sub-
ject in considerable detail.

BACKGROUND

The Ad Hoc Committee has gained considerable experience and information on
cases filed against Soviet and Mexican ammonia imports from their totally state-
controlled monopolies. This experience is specific with regard to Sections 406, 201,
337, countervailing duties and antidumping. In each and every case, U.S. ammonia
producers found there would be no relief granted under existing U.S. law to remedy
the injury to this industry. f'

The reason that no relief has been granted is that our trade law at present does
not address the unique mismatch of our respective economic systems. While U.S.
private producers are concerned with production costs and making profit, NME pro-
ducers which export to our market are not constrained to a similar degree by
market forces. Whereas U.S. producers must seek to balance production with antici-
pated demand, NME producers are more concerned with exporting all of their
excess production-in order tro generate the hard foreign currency their economies
need. Importantly, NME capital investment decisions and prices are administered
by central planners, not determined by market forces. Market economy producers
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must have access to remedies that provide effective substitutes for the normal
action of market forces, because there are no effective market restraints on the
volume of export sales and prices by NME monopoly producers. a

NATURE OF THE U.S. AMMONIA MARKETPLACE

Ammonia is produced from a hydrocarbon feedstock, usually natural gas, which is
combined with air in a catalytic process. For market-based producers, natural gas
accounts for about 75 percent of ammonia's direct production costs. Ammonia is
traded like a commodity in a daily bid/ask market. It is a high volume, marginal
profit item; a relatively small change in supply generates a much greater change in
price.

The production of ammonia has become synonymous with the production of food.
Ammonia is 82 percent nitrogen, and virtually the sole source of nitrogen fertilizer
so important to U.S. farmers in the production of high-yield harvests of crops such
as corn and wheat. It is currently estimated that 30-40 percent of all U.S. food pro-
duction results from the application of fertilizers.

Over the last five years, all additions to the U.S. ammonia supply have come from
the Soviet Union and Mexico. These imports have functioned to oversupply the U.S.
market, driving down prices to below most U.S. producers' production costs. These
imports were especially damaging to the U.S. industry during the weak demand of
1982-1983, which was caused by grain price problems and the PIK program. During
that period, U.S. ammonia production fell by 30 percent and 13 percent of total ca-
pacity was permanently lost. But despite weak demand, imports increased by 10 per-
cent. U.S. farmers must now rely on imports to supply over 20 percent of their ni-
trogen fertilizer requirements. Under current conditions, all future growth in U.S.
demand must be met by imports.

Imports from NME countries are "marginally priced;" in order to assure that all
excess production is exported, central planners in the NME set the price of their
product at or below the nearest competitor's price in the export market. There is no
true economic production cost basis to provide a floor below which they will not sell
at a loss. In addition, they do not need to earn a profit or return on investment.
Resulting market prices provide no signal to an NME to restrain the volume of its
exports. As long as these dichotomies continue to occur, U.S. ammonia producers
will continue to be forced to disinvest in plants. Market-based producers cannot
compete against marginal prices, or set prices in such a manner. Export volume and
price considerations made without regard to the U.S. market's requirements by
NME exporters are the primary cause of U.S. market disruption.

INADEQUACY OF CURRENT U.S. TRADE LAWS

Section 406 requires that NME imports be "rapidly increasing" to be a significant
cause of injury. This means that gradually-increasing imports under a countertrade
deal, such as the Occidental Petroleum Company/Soviet Union countertrade, are
not a significant cause of material injury or threat of material injury. But long-term
intrusion of marginally priced imports disrupts the U.S. market and initiates a spi-
raling disinvestment process. Also, the "significant cause" requirement under Sec-
tion 406 is a higher standard than required under either our antidumping or coun-
tervailing duty laws, though less than under Section 201, and is not appropriate. We
believe that the surge requirement should be eliminated. Significant cause should
be amended to reflect the same causal requirement as CVD and antidumping. The
"threat of material injury" standard should be clarified to recognize that injury
from NME imports may be gradual. Finally, Presidential discretion to deny a
remedy should be limited to national defense or national security requirements.
Otherwise, Section 406 should be repealed.

Also, we continue to believe that shifting Section 406 cases to Section 201 reme-
dies unnecessarily politicizes trade disputes, and risks penalizing other market econ-
omy exporters who are trading fairly. Market-based exporters could be forced to sell
under tariffs or orderly marketing agreements, or to compete for quotas; this could
create GATT problems and result in possible violations of Most Favored Nation
status. Injury level determinations under Section 201 have tended to concentrate on
significant levels of market penetration. But by the time NME imports have
reached a level judged to be "significant," the injury may already have occurred.
Long-term depressed prices can initiate a disinvestment process in the U.S. market
which cannot, in the case of ammonia, be easily reversed or remedied.

U.S. ammonia producers filed CVD and Section 337 cases against Mexico in 1982.
In that context, the appropriateness of antidumping was also reviewed with the
ITA. While Mexico, is not an NME, the production of ammonia and other basic
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petrochemcials in Mexico is conducted by the state energy monopoly, PEMEX. Pro-
duction input prices are set under a government-administered price system, and
home market prices are also administered. Ammonia export prices are set by the
same marginal price approach used by NME's. Thus, some elements of the Mexican
case are instructive on designing an NME remedy.

Mexican imports have avoided the imposition of CVD's to offset subsidization by
PEMEX because the artificially-low price of natural gas administered by the govern-
ment is "generally available" to any industry in Mexico-even though the adminis-
tered price is below market value. Due to the lowering of production costs by admin-
istered prices for inputs, a constructed value analysis under antidumping yields a
foreign market value in virtually all cases that is below the U.S. price.

In antidumping cases, the home market price is generally assumed to reflect the
true costs of production. However, home market prices in NME's are usually inap-
plicable even if they can be determined. Sales to a third country are also generally
inapplicable, since they reflect market conditions in the importing country, not the
NME, due to marginal pricing practices. This leaves only the recourse of construct-
ing a value in a surrogate country, which is arbitrary, administratively difficult and
does not yield a fair result in many cases.

In conclusion, there is simply no current law adequate to deal with the trade
problems arising from bulk commodity and chemical imports from the NME's.

PROPOSED REMEDIES

We support the concept of an artificial pricing remedy as a benchmark price in
NME cases. The proposed benchmark price is more precise than the current surro-
gate country approach. It is not adequate in and of itself, however. We also support
improved standards for termination and suspension of cases, and the authority
added to allow settlement through quantitative restrictions. We believe such restric-
tions to be proper in NME cases. In some instances, quantitative restrictions may be
the only way to resolve NME trade disputes.

However, concerning the method of establishing the benchmark price, we respect-
fully suggest that the artificial pricing standard should neither be the lowest nor
the highest price in the market, but a price in between. The proposed benchmark
price, the "lowest average price," could fail to provide the necessary remedy. No
producer, much less an NME producer, should be guaranteed the "most efficient
producer" price by law.

The fundamental criteria which should be used to determine the benchmark price
is a price that allows a majority of market economy producers to recover all produc-
tion costs within a reasonable period of time in the normal course of trade, includ-
ing a reasonable return on investment. Such a price would be fair absent some
showing by the NME exporter that it is entitled to a better price or more favorable
treatment due to real production efficiency or comparative advantage.

In order to make the remedy workable, we suggest that the Committee consider
coupling the benchmark or artificial price methodology with such a production cost-
based methodology to replace the surrogate country test. The benchmark price
should then be an incentive for NME's that consider their production to be competi-
tive in market economy terms to supply specific and verifiable production cost fac-
tors. Those factors, divided into materials, capital and labor, would then be meas-
ured against world market values for the inputs where at all possible. Material
inputs can be so measured, and current ITA practice already measures capital costs
by such a standard in other cases. Labor should continue to be measured on a surro-
gate country basis. Administratively, such a process is less complex than current
practice and yields a fairer result in market economy terms, since it directly ac-
counts for NME efficiencies.

This approach will give NME exporters some market economy incentives to adjust
sales volumes to meet current demand, in order to avoid causing market oversupply
and price depression, i.e., "below cost sales." This would not require that there
would be no periods when prices would fall below production costs and return on
investment in the short term. Such price declines sometimes occur in market econo-
mies during highly competitive periods.

This methodology provides a reasonable fair price to an NME with the bench-
mark "artificial pricing" standard. In addition, it permits an NME to receive a more
favorable price and treatment where it is willing to show its actual production effi-
ciencies and advantages. It will, hopefully, provide an incentive for the NME to do
some market research in those markets it wants to enter, including consideration of
supply/demand factors at the time of its investment decision. This is what a market
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economy producer must do to have some assurance it can recover its investment in
the normal course of trade.

I'll be glad to take your questions now.

Senator DANFORTH. Mr. Greenwald, I apologize to you. My wit-
ness list has you listed as accompanying Mr. Shockley, but after
communication with my staff I find that arrangements were made
for you to testify separately. Therefore, if you have any additional
comments to make, we will be happy to hear them.

Mr. GREENWALD. No, Mr. Chairman. I will just respond to ques-
tions.

Senator DANFORTH. Senator Heinz.
Senator HEINZ. Yes, Mr. Chairman.
Let me start by asking Ray Shockley: Your concern is that S.

1351 is going to understate the costs of imports. If that's true-let's
take that premise-will it do so, do you think, to a greater or a
lesser degree than current law?

Mr. SHOCKLEY. I think it would to a greater degree, Senator. One
of our biggest problems, for example, with China is a commodity
fabric called print cloth. China comes into the market and offers
print cloth at a price-and often a penny a yard will determine the
price-and then everyone else in the market, let's just say Korea
and Taiwan, comes in and meets that price. That happens before
any goods are shipped at all out of those manufacturing countries
into this one. It is at the time of the order and not at the time of
delivery that the market price is set. So our problem with an aver-
aging basis would simply be that the lower Chinese price in an in-
dustry as competitive as ours, would tend to drive down the price
of all the other suppliers and reduce the dumping margin.

Senator HEINZ. Well, I understand that you contend that this
will be less good than current law, but do you have any calcula-
tions to demonstrate, to prove, that it will be less than current law,
and can you submit them to us?

Mr. SHOCKLEY. We can, Senator.
Senator HEINZ. All right. Now, as I understand what you want to

do, you want to modify current law and construct the cost of
production of a nonmarket economy out of publicly available infor-
mation.

Mr. SHOCKLEY. Yes, sir.
Senator HEINZ. We have heard a lot of discussion that that is

just about impossible. Why do you think that that is possible, Mr.
Greenwald?

Mr. GREENWALD. The discussion lacked specific examples. People
simply asserted that it is impossible. I doubt whether in many
cases it is impossible.

Senator HEINZ. Let's take Chinese print cloth.
Mr. GREENWALD. There are published data. The point of depar-

ture has to be factors of production, the Chinese factors of produc-
tion.

Senator HEINZ. Yes.
Mr. GREENWALD. How many man-hours, how many woman-

hours, how much energy, how much yarn.
Senator HEINZ. Well, there are a couple of things you left out.
Mr. GREENWALD. Sure. This is an example. But you must get full

and complete factors of production.
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Senator HEINZ. How do you do that?
Mr. GREENWALD. You use your best-evidence rule. If the Chinese

simply refuse, and in one case they came very close to refusing, the
answer is a quick and sure application of the best-evidence rule by
the Department of Commerce. In other words, the burden clearly
must be on the nonmarket economy country to provide full and ac-
curate information on its factors of production.

Once you do that, you can very easily calculate the price of yarn,
you can calculate the price of cotton, there is a world price for
energy, electricity. And there are published data readily available,
to pick a surrogate country like Thailand, on Thai labor prices.

Senator HEINZ. In many industries the labor component can be a
very key question. And why Thailand, compared to China?

Mr. GREENWALD. What you get from China are the factors: How
many man-hours of labor is used to make a yard of print cloth.
Then the role for the surrogate is in pricing those factors. So you
would go to Thailand, assuming it is a suitable surrogate for the
PRC, and there is published data available on Thai labor rates per
hour. It is very detailed.

Senator HEINZ. You would use Thailand's labor costs instead of
China's?

Mr. GREENWALD. The prices which China pays its workers
wouldn't provide an adequate basis for asserting fair value. I would
agree with other witnesses who say when it comes to pricing the
factors of production you cannot use the nonmarket economy
prices; but you can use the basic factors of production, that is,
hours worked, and price them at a surrogate's prices.

Senator HEINZ. I am a little confused by that, because in China,
whether we like their system or not, they pay a wage rate that
doesn't reflect housing costs, medical costs. In Thailand I assume
they pay a wage rate that does reflect that; they are a market-
based economy. And yet I don't hear you taking those differences
into account. And I don't know whether the Chinese pay, if you
figure it all up, any wage at all.

Let me ask you this: What about the cost of capital? What would
you do about interest rates? In the textile industry the cost of cap-
ital-at least if my previous conversations with Ray Shockley and
others have anything to commend them-is quite important.

Mr. GREENWALD. It is quite easy to get data on the type of ma-
chinery used, and the--

Senator HEINZ. No, the cost of capital-interest rates.
Mr. GREENWALD. Yes. But you would work back. The calculation

would have to be roughly along the following lines: Find the capital
investment, and then you can quite easily, from there, figure out
the financing costs necessary to carry that capital investment.

Senator HEINZ. Well, Would you u,'. ct Japanese interest rate, or
an American interest rate?

Mr. GREENWALD. In a case like that, it would depend on the sur-
rogate country selected. I would use, let's say, a Thai interest rate.

Senator HEINZ. You would use a Thai interest rate?
Mr. GREENWALD. Yes; if Thailand is the surrogate.
Senator HEINZ. I don't know why.
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Well, I gather what you are really saying is, just toughen up the
existing law a little bit. I am just not sure I understand how yours
is that much different from existing law.

Mr. GREENWALD. Senator Heinz, the biggest problem the Coi-
merce Department faces in practice, as it goes around knocking on
countries' doors and saying, "Will you be a surrogate" to a third
country, is that the third country and its producers have no direct
interest in the case, and by and large don't like the idea of partici-
pating.

Mr. Horlick cited five or six countries from which Commerce
tried to get cooperation in the shop-towel case. What I am saying
is, rather than go asking for cooperation from these countries,
simply select a country-let the lawyers argue about what is the
appropriate surrogate-and once you reach that point, work off
publicly available data if the country in question will not provide
data of its own.

Senator HEINZ. But can't you do that now?
Mr. GREENWALD. The Commerce Department will not do it.
Senator HEINZ. But isn't that what existing law provides for?
Mr. GREENWALD. It could be made to provide for that. Yes, it

could. But it is not administered that way.
Senator HEINZ. How would you change current law? Or would

you just change Secretaries of Commerce? [Laughter.]
Mr. GREENWALD. I think the easiest way of influencing a Secre-

tary of Commerce's mind is to pass a law saying that it is perfectly
permissible to use publicly available data in your calculations.

Senator HEINZ. Well, I have probably taken my 5 minutes, but I
have a couple of other questions.

Senator DANFORTH. Go right ahead.
Senator HEINZ. All right.
One other point you made was about how prices under S. 1351

would kind of sink as imports came in, and that that was somehow
a big concern of yours.

Now, I would just point out to you that that is the problem you
have now with existing antidumping law, whether it is a nonmar-
ket economy or not, and the answer to that is less an artificial pric-
ing standard concept, but in beefing up the threat-of-injury provi-
sion which tends to get overlooked, which just happens to be a pro-
vision of the Trade Reform Action Coalition legislation that I know
the textile industry is rather interested in.

Would you not agree that the way to solve that problem is to
permit a more rapid determination based on threat of injury?

Mr. GREENWALD. If you could have a change in the threat-of-
injury standard, it would clearly help.

Senator HEINZ. Yes.
Mr. GREENWAID. But, in a practical sense, a businessman will

not come in and explore seriously the possibility of an expensive
dumping case unless he is hurting fairly badly.

There is the time lag between when a market is depressed, be-
cause when orders are taken and when the client walks in the door
to inquire about a dumping case, and when a dumping case is pre-
pared. By the time that time lapse has ended and you are ready to
file a case, the other free market economy suppliers to the U.S.
market will have reduced their price in any commodity item to a
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price that is equal to or only slightly above the price offered by the
nonmarket economy country.

Under current law, you don't have that problem, because instead
of looking at prices of a foreign country to the United States, you
look at prices of that foreign country to a third market like, let's
say, Europe.

Senator HEINZ. All right.
Mr. Mangan.
Mr. MANGAN Yes, sir.
Senator HEINZ. Regarding your testimony, could you tell us ap-

proximately how much of the U.S. steel market is now accounted
for by nonmarket economy steel imports?

Mr. MANGAN. Well, Senator Heinz, I think you would have to go
through on almost a product-by-product basis, as the ITC does.
Clearly, plate has been subjected to low-priced imports from
NME's.

Senator HEINZ. The question was not whether they are being
dumped or subsidized; the question is: How much of the market is
nonmarket economy sourced? Any idea, roughly? One percent?
Five percent?

Mr. MANGAN. It is rising. I couldn't give you a specific number. I
would be glad to furnish that.

Senator HEINZ. All right. What I would like to get is the tonnage
data, the market share of the countries, the products, the break-
down for all of that.

Let me ask you this: You made a point of stressing that nonmarket
economies are not very efficient; indeed, you said they are very
inefficient. How do we know that?

Mr. MANGAN. Senator Heinz, I think there have been a number
of studies that all come to that conclusion. One that comes to mind,
and I don't have the citation, is that in the Soviet Union there is
roughly a 10-percent inefficiency imposed, a dead-weight inefficien-
cy caused by the central planning feature of that economy.

There have been numerable--
Senator HEINZ. Are they steel exporters? The Soviet Union?
Mr. MANGAN. Not to the extent that Romania, East Germany,

Czechoslovakia, and some of the others are.
Senator HEINZ. What do we know about the ones who are export-

ers?
Mr. MANGAN. I just might add that in the past they have export-

ed iron and steel products, including pig iron, and there was a
dumping order entered against them.

Senator HEINZ. Now, you would like a different price standard
than exists in S. 1351. You do support the artificial pricing stand-
ard concept.

Mr. MANGAN. Yes, sir.
Senator HEINZ. Can you present any quantitative evidence show-

ing how either your standard or that in S. 1351 would affect you in
some real cases, and also do it for current law?

Mr. MANGAN. It would be difficult, for this reason: I think one
would need to look at the effectiveness of the existing law in the
cases that my client has brought. The most recent one was the one
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oaainst Romania, where in 1981 the Romanians shipped a quarter
o a million tons of plate into the United States. In late 1982 there
was a suspension agreement entered, and in 1983 there were zero
tons imported. So from that standpoint, under existing law it was
totally effective.

The problem, the real problem with existing law as we perceive
it, is the uncertainty and the unpredictability, not just in the origi-
nal decision but, as you know, under the Trade Agreements Act of
1979 there is an annual review. So from one year to the next, you
don't know where you are going to end up.

Senator HEINZ. Do you prefer S. 1351 to current law?
Mr. MANGAN. I would definitely prefer artificial pricing to cur-

rent law.
Senator HEINZ. All right. And even if it's at the standard in S.

1351? I am not asking you to endorse that standard; I am asking
you to choose between those two alternatives.

Mr. MANGAN. I might go with existing law on that, Senator.
Senator HEINZ. I beg your pardon? You might go with existing

law?
Mr. MANGAN. Yes, sir.
Senator HEINZ. Well, you are likely to have it, if you are not

careful. (Laughter.]
Do you want to try again? [Laughter.]
Mr. MANGAN. It's a wonderful concept.
Senator HEINZ. I sense a certain reluctance on the part of the

witness to go further, Mr. Chairman.
Let me just ask this: Under your formulation, do you include

U.S. producers in the weighted averages?
Mr. MANGAN. That is a point that we haven't specifically focused

on in the written proposal, or I don't believe there has been much
discussion even with respect to S. 1351 on that.

I think that it is a point that needs to be considered. I think
there may be substantial merit in including the U.S. producers'
priq@ in there. I would like to give that some further thought.

Senator HEINZ. I don't know if my legislation as reintroduced
this year is clear on the point, but our bill would not include pro-
ducers that dump and subsidize, in determining who was the
lowest average free-market producer. I gather yours also knocks
out everyone who you think dumps or subsidizes.

Mr. MANGAN. That is correct.
Senator HEINZ. Who would be left in?
Mr. MANGAN. In steel, not very many.
Senator HEINZ. Anybody?
Mr. MANGAN. There are countries right now which have not

been accused of dumping or subsidizing.
Senator HEINZ. Can you name more than two?
Mr. MANGAN. Yes;, on certain products, Japan. Currently, there

is an order on plate, but I am not aware on any other significant
steel mill product.

There are undoubtedly some smaller countries, such as Taiwan.
Again, there is an antidumping order outstanding on plate and on
pipe and tube, but I think there are still a multitude of products
where they haven't had complaints filed.
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Senator HEINZ. You are saying that they are not generally dump-
i ngIr subsidizing?

Mr. MANGAN. No; I am saying complaints have not yet been
filed. They may still come.

Senator HEINZ. I gather, then, that the universe out there that
does not dump or subsidize is pretty small and is restricted to
Canada, Japan, and a few other tiny little instances. Is that right?

Mr. MANGAN. I am afraid, in the steel sector, that's true.
Senator HFINZ. Well, I hope you will go and get a comprehensive

position from AISI on whether you prefer current law or S. 1351. It
is not that I am adverse to trying to improve S. 1351, but we have
had a lot of testimony here today that suggests that current law is
awful and that there is a good deal more certainty in S. 1351 de-
spite its imperfections. And we have the administration supporting
S. 1351. I would hope that we could get a position from the AISI on
the question I asked.

Mr. MANGAN. All I can say on that one is, even with respect to a
weighted average standard there were considerable viewpoints ex-
pressed within the membership of the AISI, and there were a
number who were reluctant even to advocate that standard.

But we will come back to you, Senator, with a more definitive
position.

Senator HEINZ. All right.
Senator DANFORTH. Mr. Shockley and Mr. Greenwald, your posi-

tion is that you oppose the bill, and you basically oppose any
change from the existing situation, except that the method of com-
putation of the surrogates' prices should be different. Is that right?

Mr. SHOCKLEY. Mr. Chairman, our big difficulty is with the com-
modity price situation. We are convinced that it is most important
to do something possibly to change that, to accommodate this prob-
lem that is genuinely serious.

We are a very competitive industry domestically as well as over-
seas, and we are being most honest when we say that a penny or
even a fraction of a penny can make the sale or change the
market. So everything has to move, very quickly on that. So it's a
real problem for us.

Senator DANFORTH. And Mr. Mangan, you oppose the bill. You
don't object to the idea of having a specific price, but you think
that the artificial price system that is in the gill, the lowest aver-
age free-market price, is not the one that you would prefer.

Mr. MANGAN. Yes, Mr. Chairman; I haven't opposed the bill. In
fact, as I indicated in my recap earlier, we think it is the best pro-
posal that has been made by anybody to date.

Senator DANFORTH. But it is the method of computation that you
disagree with?

Mr. MANGAN. Yes, sir.
Senator DANFORTH. And you would rather not have any bill than

this method of computation?
Mr. MANGAN. Well, we will get back on that one.
Senator DANFORTH. Right.
Ajad-Mr. Potter, is your testimony basically the same as Mr.

Mangan's?
Mr. POTTER. No; it is somewhat different. We support the artifi-

cial pricing remedy. We would make some adjustments in it. And
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we suggest also that you couple it with the ability to use it as an
incentive. If the NME thought they had a more competitive price,
if they thought they bad production deficiencies, they have some
incentive then to bring their production cost factors in-not their
costs. We all agree you can't convert their costs, but you can get
their production factors.

Senator DANFORTH. Would that create too much uncertainty, do
you think, because of its complexity?

Mr. POTTER. No. We don't think it creates any more uncertainty,
because you have the first cut at the artificial pricing remedy;
that's what you are after, to try to get a price, to try to get a fair
price in the marketplace, one that reflects over the long term the
recovery of production costs and a return on investment. That's the
one adjustment we think needs to be made.

Then if the NME thinks they deserve a better place in the mar-
ketplace, it's incumbent on them to come in with those factors, and
then you can compare them with world market values.

Senator DANFORTH. Let me ask each of you: Do you think that
nonmarket economies would view this bill as a safe harbor for
dumping?

Mr. GREENWALD. I think, as a general proposition in the textile
area, that the People's Republic of China would be better off with
the bill passed than with the current law. So in that sense, yes.

Now, that answer is really limited to the commodity-type prod-
uct.

Senator DANFORTH. Mr. Mangan, do you think that nonmarket
economies would view the bill as a safe harbor for dumping?

Mr. MANGAN. My own opinion is, yes, that they would.
Senator DANFORTH. Mr. Potter.
Mr. POTTER. If the only standard is the lowest market price, it

would be a safe harbor in the case of ammonia. It is a commodity
problem. There is only one price. It doesn't matter whether you
pick the median price or the highest price or the lowest price; it's
the price. And the problem is the volumes, the cyclical changes in
the marketplace that oversupply the market. So it would be a safe
harbor for them if it were only the lowest price.

Senator DANFORTH. Gentlemen, again, Senator Mitchell can't be
here for this panel, and he has indicated that he may want to
submit some questions in writing for you, if it would be all right
with you to answer them in writing.

Mr. GREENWALD. Certainly, Senator.
Senator DANFORTH. Thank you very much.
[Whereupon, at 4:31 p.m., the hearing was concluded.]
[The following communications were made a part of the hearing

record:]

SUBMITTED STATEMENT OF AMERICAN FEDERATION OF LABOR & CONGRESS OF
INDUSTRIAL ORGANIZATIONS

The AFL-CIO appreciates the opportunity to comment on a major problem left
unresolved during the Multilateral Trade Negotiations (MTN) of 1979-the issue of
how to correct dumping and market disruption caused by such practices as counter-
trade and artificial pricing of articles produced by communist countries or other
nonmarket economy countries. In this regard, S. 1351, a bill introduced by Senator
Heinz to amend the 1974 Trade Act to provide a special remedy for the artificial
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pricing of articles produced by nonmarket economy countries, represents a useful
vehicle to reopen debate and consideration of these problems. Unfortunately, the
AFL-CIO believes that S. 1351 does not provide an adequate remedy for injurious
imports from communist and other nonmarket systems.

Nonmarket trade has had a serious impact on the U.S. economy and on specific
industries. Imports of light bulbs, golf carts, shoes, steel items, glass, textiles, and
many other products have often come in at prices based on political considerations
that undercut U.S. production.

Neither the size nor the impact of this trade is monitored by the government in
accurate detail.

The 1974 Trade Act defines nonmarket economies (NME's) as those that are domi-
nated or controlled by communism. It requires the U.S. International Trade Com-
mission to monitor trade with certain NME's. At present, those listed for monitor-
ing include: Albania, Bulgaria, Cuba, Czechoslovakia, East Germany, certain parts
of Indochina, such as Vietnam, North Korea, the Kurile Islands, Latvia, Lithuania,
Mongolia, Southern Sakhalin, Tanna Tuva, and the U.S.S.R. In addition, four com-
munist countries receiving most-favored-nation (MFN) tariff treatment are also
monitored: Hungary, China, Poland, and Romania. The U.S. has dropped Yugoslavia
from that list. U.S. trade with nonmarket economies, however, is far more complex
than a simple examination of artificial pricing practices by those countries would
reveal. Countertrade deals, for example, are equally disruptive. These deals are a
form of barter that do not fit into the modest protection afforded by existing trade
laws and policies which are geared to market economies and a supposed "free
trade" philosophy. This is because the foreign countries and companies pressuring
for these agreements do not pretend to practice either "free trade" or to follow the
underlying principles of a market economy.

The seriousness of these problems was pointed out to this Subcommittee in testi-
mony by AFL-CIO President Lane Kirkland on July 13, 1981:

"The impact on U.S. trade of barter arrangements can be large. Pricing policies of
the firms using barter and/or of a communist country are not based on product cost
as in a market system. Countertrade is a serious danger because of the continued
transfer of technology and the loss of production and jobs. Yet countertrade may
represent 20 percent of world trade in the 1980s.'Critical U.S. military technologies have been handed over to nations committed
to support the Soviet Union as part of a massive pattern of transferring U.S. tech-
nology around the world.

"The AFL-CIO has long urged adequate monitoring of nonmarket trade and bilat-
eral regulation."

Artificial pricing is indigenous to NME's because their prices are government con-
trolled, and their economics are government planned-heavily subsidized-and,
therefore, not reflective of an interplay between supply and demand. Production
costs are not susceptible to real measurement. Their sales are not based on tradi-
tional market factors such as costs and profits. Their aim is to push exports as a
source of foreign exchange or to barter to aid in internal industrial development or
other governmental policies. For these reasons, a "free trade" country ends up play-
ing Russian Roulette when trying to make the price comparisons necessary to estab-
lish dumping. The most famous example of this problem, of course, is the Polish golf
cart case, in which the Poles, who have no golf courses in their country, were selling
golf carts in the United States at exceptionally low prices and disrupting the Ameri-
can market for golf carts. Since there was no internal market for golf carts in
Poland, it was impossible to apply the normal test for dumping-selling below prices
charged in the home country-or below cost of production.

Given the history of trade disruption caused by nonmarket economy countries,
the first issue that must be addressed is whether the present law definition of
NME's is adequate. We suggest that it is clearly not adequate and recommend that
additional language be added to present law so as to include coverage of sales by
government controlled and planned economies along with communist countries now
covered by definition. In this regard, we do not think it is necessary to scrap the
current definition of an NME, as proposed by S. 1351, and start from scratch but
rather we prefer to build on the current definition to reflect the fact that nonmar-
ket economies are not only communist countries but also include government
planned, heavily subsidized economies.

Current law is totally inadequate for taking care of these problems. Both the Gen-
eral Agreement on Tariffs and Trade (GAIT) and U.S. law are geared to "free
market' economies. In 1978, Treasury Department regulations sought to cope with
these problems through the use of concepts of "comparable economy" or "construct-
ed value" (which could include hypothetical costs). At the time, the AFL-CIO urged
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that those regulations be withdrawn. In a letter of opposition to the Commissioner
of Customs (see attached letter dated February 22, 1978), AFL-CIO Research Direc-
tor, Rudy Oswald stated in part:

"Dumping is not a theoretical problem for American workers. It is a hard, unas-
sailable, job destroying fact. Imports of glass, shoes, golf carts, bicycles, have been
dumped at the expense of United States workers. Now more sophisticated equip-
ment, such as aircraft engines, computer parts, etc., are coming in from communist
countries and costing United States jobs. Any regulation to reduce the penalties for
illegal dumping of these products is against the best interests of the United States
and mockery of United States' law."

S. 1351 would permit an interested party-as defined in current law-to file a
complaint alleging artificial pricing against an NME. If the respondent country pro-
vides "verifiable information" sufficient to permit a normal countervailing duty or
anti-dumping investigation, then the investigation will be conducted without regard
to whether an industry is injured or to whether the establishment of an industry is
materially retarded. In other words, the current concept of Section 406 of the "74
Trade Act would cease to exist, and instead would be redesigned to deal with unfair
trade practices rather than market disruption. The purpose for dangling this carrot
in front of an NME is that in the long term it might encourage it to "develop the
attributes of market economies." The other side of the coin-the stick-is that if"verifiable information" is not supplied sufficient to conduct such as investigation,
then an artificial pricing investigation will commence.

Assuming an artificial pricing investigation, it will be defined to exist "Whenever
an article like an article produced by such domestic industry, is imported directly or
indirectly from an NME country or countries at a "price below the lowest free
market price of like articles."

The AFL-CIO opposes this approach. How can there be an objective determina-
tion of "verifiable information" obtained from a state-controlled economy under con-
sideration in an adversary proceeding? It would be preferable to retain and effec-
tively enforce market disruption, the concept embodied in Section 406. We make
this recommendation because it is the sale by the nonmarket country-not the
country standing alone-that adversely affects U.S. producers and workers.

Moreover, the proposed definition of "artificial pricing" fails to take into account
the fact that the United States is disadvantaged uniquely in East-West relations.
European countries have bilateral quotas to prevent market disruption-while the
U.S. has remained open to nonmarket countries. The only realistic "free market"
measure for a nonmarket import is the average U.S. price for that product. Any-
thing else would encourage imports from nonmarket economies-to the detriment of
U.S. production.

For example "artificial pricing" should not be determined on that basis that the
Taiwanese sell a like article at a price equal to or slightly below that of a nonmar-
ket economy. We suggest that the preferable course of action is to follow the lead of
European countries by preventing market disruption rather than attempting simply
to paper over the problem after it-has occurred. At the very least, the average U.S.
price would be a fairer and more accurate measure.

S. 1351 is serving the purpose of raising general awareness that there is need to
find solutions to these complex problems. We cannot afford to leave unattended
market disruptions resulting from unbridled trade with nonmarket countries.

Attachment.
FEBRUARY 22, 1978.

Mr. ROBERT E. CHASEN,
Commissioner of Customs, US. Customs Service,
Washington, DC.

DEAR MR. CHASEN: The AFL-CIO opposes Treasury's proposed changes in the reg-
ulations for enforcement of the Antidumping Act against imports of products from
Communist countries. These changes, published in the Federal Register on January
9, 1978, would allow Treasury to set lower charges against imports dumped by com-
munist countries in the United States than those now required by law. The AFL-
CIO recommends that this unfair proposed change be withdrawn.

Dumping means selling a product in the United States at less than fair value or
less than the market price in the exporting country's market. When a United States
industry is hurt by dumping of imports, the law directs Treasury to put on a tariff
to offset the unfair and illegal dumping price. Dumping is an illegal practice under
the United States Antidumping Act of 1921, as amended, and international agree-
ments.

Communist countries have no equivalent of "fair market value" in a market pric-
ing system, because their prices are set by government regulation. To determine
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dumping values, therefore, the Treasury established a practice of using prices
charged for a similar product in a non-communist country where market prices
exist. In Section 321(d) of the Trade Act of 1974, Congress made this practice part of
the United States antidumping law. In 1976, Customs amended the regulation, 19
CFR Part 153.7, to conform with that law.

Now Treasury seeks to modify that ruling and allow Treasury officials to con-
struct the appropriate value abroad in one of three ways: ,,

First, actual sales price in a country with "comparable economic development to
the communist country.

AFL-CIO opposes this because no realistic comparisons of economic development
levels between market and non-market economies can be objectively established.
Furthermore, a product can be dumped in the United States from an underdevel-
oped country. The level of economic development does not determine whether or not
an unfair or illegal price is established.

Second, if no "comparable country" exists which produces the product, Treasury
could set up a "constructed value" based on costs of the product in a non-state con-
trolled country. But that value could be "adjusted for differences in economic fac-
tors" to meet the "comparable" country standard.

The AFL-CIO opposes this because it would call for non-objective determinations
by Treasury. The price in a dumping case is a market price of a product-not a con-
structed or theoretical price.

Third, if no "comparable country exists", Treasury can set up hypothetical costs
for "constructed value" which then can be adjusted for differences on the basis of"specific objective components" or factors of production. "Such specific components
or factors of production, including, but not limited to, hours of labor required, quan-
tities of raw materials employed, and amount of energy consumed, will be obtained
from the state controlled economy under consideration." Then the Secretary of the
Treasury would be empowered to determine whether or not "verification" of these
figures in the "state-controlled economy" meet his "satisfaction", and, if so, these
would be "valued in a non-state-controlled economy determined to be comparable in
economic development. . . ." (153.7(bX2)

The AFL-CIO opposes this because it is non-objective and because it would set up
an ever-larger bureaucracy to determine hypothetical information. Again, dumping
is sale in a market economy and must relate to real market prices.

Dumping is not a theoretical problem for American workers. It is a hard, unas-
sailable, job destroying fact. Imports of glass, shoes, golf carts, bicycles, have been
dumped at the expense of United States workers. Now more sophisticated equip-
ment such as aircraft engines, computer parts, etc., are coming in from communist
countries and costing United States jobs. Any regulation to reduce the penalties for
illegal dumping of these products is against the best interests of the United States
and a mockery of United States' law.

The Treasury Department has not justified any change in the current regulation
153.7 and 153.27 which now conform with United States law. The AFL-CIO urges
withdrawal of the proposed changes.

Sincerely,
RUDY OSWALD,

Director, Department of Research.

CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA,
Washington, DC, May 8, 1984.

Hon. JOHN C. DANFORTH,
Chairman, Subcommittee on International Trade, Committee on Finance,
US. Senate, Washington, DC.

DEAR MR. CHAIRMAN: I am writing to comment on S. 1351, a bill "to provide a
special remedy for the artificial pricing of imports produced by nonmarket economy
countries." There is clearly a need to reform U.S. laws governing the treatment of
imports from these countries. The current approach of using a surrogate country to
construct a fair market value in order to determine lumpingg has created tremen-
dous confusion on the part of domestic industry and foreign exporters alike. The in-
effectiveness of Section 406 of the Trade Act of 1974 on market disruption also
points to the need for change in present import administration law.

While we are continuing to formulate a position on S. 1351, I would like to share
with you our preliminary thoughts and planned activities relating to the subject of
your hearing.
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S. 1351 represents a serious attempt to do away with the cumbersome and largely
unworkable surrogate country approach to determining dumping from nonmarket
economy countries (NMEs). The legislation establishes a "minimum allowable
import price," which is defined as the lowest average price to U.S. customers from
the "most suitable" market economy producer, including U.S. producers. As such,
the legislation assumes that there will always be a market economy producer that is
more efficient than an NME producer. Moreover, it raises definitional questions as
to what constitutes the "most suitable" producer. These problems are particularly
acute in cases where the U.S. and NME producers are the only significant producers
of the goods in question.

S. 1351 appears to recognize that there are industries in the nonmarket world
which are increasingly guided by the forces of the international marketplace. Where
there is sufficient verifiable cost information, these industries would be treated as
market economies for purposes of antidumping duty or countervailing duty investi-
gations. There is merit to treating certain industries in an NME country as market-
oriented for purposes of dumping and coauntervailing duty deliberations.

On the other hand, greater attention needs to be given to the definition of a non-
market economy country or industry. S. 1351 provides virtually no guidance. At
present, the determination is left to the discretion of the administering agency.
While we recognize the need for flexibility in this regard, the law should be more
precise in the criteria which must be reviewed before the classification of an indus-
try/country as a nonmarket economy.

Another area that requires more consideration is the bill's injury test. For a non-
market economy country or industry where cost and price calculations are unreli-
able, the issue of injury to domestic industry is key to effective import administra-
tion. The "artificial pricing" investigation proposed in S. 1351 requires the petition-
er to prove injury to the domestic industry only if the NME producer is a GATT
member. On the other hand, U.S. countervailing duty law does not require an
injury finding unless the exporting country has signed the GAT Subsidies Code
specifically. Paradoxically, this might lead a market-oriented industry in a nonmar-
ket economy country to conclude that it was best not to furnish the verifiable cost
information needed for a normal countervailing duty investigation-clearly the op-
posite intent of S. 1351.

Because of these unresolved problems and the long-term impact of a new law on
U.S. import administration and trade, we ask that the International Trade Subcom-
mittee give S. 1351 a great deal of study before proceeding with its markup. In that
connection, I would note that the Chamber is planning a conference this summer to
take a careful look at U.S. law regulating nonmarket economy imports. It is our
intention to invite experts from the private sector and government, including staff
members from your Subcommittee and the Trade Subcommittee of the House Ways
and Means Committee. Out of these deliberations, we hope, will come recommenda-
tions for a sound NME import administration law.

I would appreciate your consideration of our views and inclusion of this letter in
the hearings record.

Sincerely,
RICHARD L. BREAULT.
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