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TECHNICAL CORRECTIONS ACT OF 1982

DECEMBER 21 (legislative day of DECEMBER 19), 1982.-Ordered to be printed

Mr. ROSTENKOWSKI, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany H.R. 67057]

The committee of conference on the disagreeing votes of the two
Houses on the Senate amendments numbered 9, 15, 18, 24, and 27
to the bill (H.R. 6056) to make technical corrections related to the
Economic Recovery Tax Act of 1981, the Crude Oil Windfall Profit
Tax Act of 1980, and the Installment Sales Revision Act of 1980,
and on the disagreeing votes of the two Houses on the House
amendments to the Senate amendments numbered 1, 10, 14, 16, 17,
26, 30, 31, 33, 34, 36, and 37 to such bill, having met, after full and
free conference, have agreed to recommend and do recommend to
their respective Houses as follows:

That the Senate recede from its amendments numbered 9 and 15.
That the House recede from its disagreement to the amendments

of the Senate numbered 24 and 27; and agree to the same.
That the Senate recede from its disagreement to the House

amendments to the Senate amendments numbered 1, 10, 14, 17, 26,
33, 34, 36, and 37; and agree to the same.

That the Senate recede from its disagreement to the House
amendment to the Senate amendment numbered 16 and agree to
the same with an amendment as follows:

In lieu of striking out the matter proposed to be stricken out by
the House amendment, strike out line 24 on page 7 of the Senate
amendments and all that follows down through line 23 on page 8 of
the Senate amendments and, in lieu of inserting the matter pro-
posed to be inserted by the House amendment, insert the following:

(ii) ELECTION BY TAXPAYER OF RETROACTIVE APPLICATION.-
(I) RETROACTIVE APPLICATION.-If the taxpayer so elects,

the amendments made by subparagraphs (B) and (C) shall
apply as if included within the amendments made by title
V of the Economic Recovery Tax Act of 1981.



(II) ADDITIONAL CHOICES WITH RESPECT TO 1981.-If the
taxpayer held a foreign currency contract after December
31, 1980, and before June 24, 1981, and such taxpayer
makes an election under subclause (I), such taxpayer may
revoke any election made under section 508(c) or 509(a) of
such Act, and may make an election under section 508(c) or
509(a) of such Act.

(III) ADDITIONAL CHOICES APPLY TO ALL REGULATED FU-
TURES CONTRACTS. -Except as provided in subclause (IV), in
the case of any taxpayer who makes an election under sub-
clause (I), any election under section 508(c) or 509(a) of such
Act or any revocation of such an election shall apply to all
regulated futures contracts (including foreign currency con-
tracts).

(IV) SECTION 509(a) (3) AND (4) NOT TO APPLY TO FOREIGN
CURRENCY CONTRACTS.-Paragraphs (3) and (4) of section
509(a) of such Act shall not apply to any foreign currency
contract.

() TIME FOR MAKING ELECTION OR REVOCATION. -Any
election under subclause (I) and any election or revocation
under subclause (II) may be made only within the 90-day
period beginning on the date of the enactment of this Act.
Any such action, once taken, shall be irrevocable.

(VI) DEFINITIoNS.-For purposes of this clause, the terms
"regulated futures contract and "foreign currency con-
tract" have the same respective meanings as when used in
section 1256 of the Internal Revenue Code of 1954 (as
amended by this Act).

(iii) ELECTION BY TAXPAYER WITH RESPECT TO POSITIONS HELD
DURING TAXABLE YEARS ENDING AFTER MAY 11, 1982.-In lieu of
the election under clause (ii), a taxpayer may elect to have the
amendments made by subparagraphs (B) and (C) applied to all
positions held in taxable years ending after May 11, 1982,
except that the provisions of section 509(a) (3) and (4) of the Eco-
nomic Recovery Tax Act of 1981 shall not apply.

And the House agree to the same.
That the House recede from its disagreement to the Senate

amendment numbered 18 and agree to the same with an amend-
ment as follows:

In lieu of inserting the matter proposed to be inserted by the
Senate amendment numbered 18, insert the following:

(4) CREDIT OR REFUND FOR BENEFICIARIES OF TRUST OWNING
ROYALTY INTERESTS. -

(A) IN GENERAL. -Subchapter B of chapter 65 (relating to
rules of special application) is amended by adding at the
end thereof the following new section:

"SEC. 6430. CREDITOR REFUND OF WINDFALL PROFIT TAXES TO CERTAIN
TRUST BENEFICIARIES.

"(a) GENERAL RULE.-That portion of the tax imposed by section
4986 (relating to crude oil windfall profit tax) which is paid by any
trust with respect to any qualified beneficiary's allocable trust pro-
duction shall be treated as an overpayment of such tax by such
qualified beneficiary. Any such overpayment shall be credited



against the tax imposed by section 4986 or refunded to such quali-
fied beneficiary.

"(b) COORDINATION WITH ROYALTY EXEMPTION.-
"(1) IN GENERAL.-If the aggregate amount of the allocable

trust production of any qualified beneficiary for any calendar
year exceeds such beneficiary's unused exempt royalty limit for
such calendar year, then the amount treated as an overpayment
under subsection (a) with respect to such qualified beneficiary
shall be reduced by an amount which bears the same ratio to
the amount which (but for this paragraph) would be so treated
as-

"(A) the amount of such excess, bears to
"(B) the aggregate amount of such allocable trust produc-

tion.
"(2) UNUSED EXEMPT ROYALTY LIMIT.-The unused exempt

royalty limit of any qualified beneficiary for any calendar year
is the excess of-

"(A) the number of days in such calendar year, multi-
plied by the limitation in barrels determined under the
table contained in section 4994(f)(2)(A)(ii), over

"(B) the amount of exempt royalty oil (within the mean-
ing of section 499(f))-

"(i) with respect to which such qualified beneficiary
is the producer, and

"(ii) which is removed from the premises during such
calendar year.

"(3) ALLOCATION.-Rules similar to the rules of paragraphs
(2), (3), and (4) of section 6429(c) shall apply to the amount de-
termined under paragraph (2)(A).

"(c) ALLOCABLE TRUST PRODUCTION.-For purposes of this sec-
tion-

"(1) IN GENERAL.-The term 'allocable trust production'
means, with respect to any qualified beneficiary, the qualified
royalty production of any trust which-

"(A) is removed from the premises during the calendar
year, and

"(B) is allocated to such qualified beneficiary under
paragraph (2).

"(2) A LLOCA TION OF PRODUCTION. -
"(A) IN GENERAL.-The qualified royalty production of a

trust for any calendar year shall be allocated between the
trust and its income beneficiaries as follows:

"(i) there shall be allocated to the trust an amount of
production based on the amount of any reserve for de-
pletion for the calendar year with respect to qualified
royalty production, and

"(ii) production not allocated under clause (i) shall
be allocated between the trust and the income benefici-
aries in accordance with their respective shares of the
adjusted distributable net income for the calendar
year.

"(B) DEFINITION AND SPECIAL RULE. -For purposes of this
paragraph-



"(i) ADJUSTED DISTRIBUTABLE NET INCOME.-Theterm 'adjusted distributable net income' means distri-
butable net income (as defined in section 643) for thecalendar year reduced by the excess (if any) of-

"(I) any reserve for depletion for such year withrespect to qualified royalty production, over"(II) the amount allowable as deduction for de-
pletion to the trust for such year with respect to
qualified royalty production.

(ii) ALLOCATION PRO RATA FROM EACH UNIT OF PRO-
DUCTION.-Allocations under subparagraph (A) shall
be treated as made pro rata from each unit of the
qualified royalty production."(3) PRODUCTION FROM TRANSFERRED PROPERTY. -

"(A) IN GENERAL-The allocable trust production of anyqualified beneficiary shall not include any production at-tributable to an interest in property which has been trans-
ferred after June 9, 1981, in a transfer which-

"(i) is described in section 613A(c)(9)(A), and
"(ii) is not described in section G13A(c)(9)(B)."(B) ExCEPTIoNs.-Subparagraph (A) shall not apply inthe case of any transfer so long as the transferor and thequalified beneficiary are required by subsection (b)() toshare the amount determined under subsection (b)2)(A)The preceding sentence shall apply to the transfer of anyproperty only if the production attributable to the property

was allocable trust production or qualified royalty produc-
tion of the transferor.

"(d) DEFINITIONS. -For purposes of this section-
"(1) QUALIFIED BENEFICIARY.-The term 'qualified benefici-ary' means any individual or estate which is a beneficiary of

any trust which is a producer.
"(2) QUALIFIED ROYALTY PRODUCTION.-The term 'qualifiedroyalty production' means, with respect to any person, taxablecrude oil (within the meaning of section 4991(a)) which is at-tributable to an economic interest of such person other than anoperating mineral interest (within the meaning of section614(d)). Such term does not include taxable crude oil attributa-ble to any overriding royalty interest, production payment, netprofits interest, or similar interest of the person which-

"(A) is created after June 9, 1981, out of an operating
mineral interest in property which is proven oil or gas prop-
erty (within the meaning of section 613A(c)(9)(A)) on the
date such interest is created, and

"(B) is not created pursuant to a binding contract entered
into before June 10, 1981.

"(3) PRODUCER.-The term 'producer' has the meaning given
to such term by section 4996(a)(1).

"(e) REGULATIONS.-The Secretary shall prescribe such regulations
as may be necessary or appropriate to carry out the purposes of this
section."

(B) ALLOCATION OF LIMITATION BETWEEN EXEMPT ROYALTY
OIL AND ALLOCABLE TRUST PRODUCTION.-Paragraph (2) of sec-
tion 4994(f) (relating to royalty limit) is amended-



5

(i) by striking out "A qualified" in subparagraph (A) and
inserting in lieu thereof "Except as provided in subpara-
graph (C), a qualified", and

(ii) by adding at the end thereof the following new sub-
paragraph:

"(C) ELECTION TO INCREASE SECTION 6430 ROYALTY CREDIT BY
REDUCING EXEMPTION UNDER THIS SUBSECTION.-Any qualified
royalty owner who is a qualified beneficiary (within the mean-
ing of section 6430(d)(1)) for any quarter may elect (at such time
and in such manner as the Secretary may prescribe by regula-
tions) to reduce by any amount the qualified royalty owner's
royalty limit determined under subparagraph (A) for such quar-
ter (after the application of paragraph (3)(B)). "

(C) TECHNICAL AMENDMENT.-Subparagraph (B) of section
6654(g)(3) (relating to estimated tax computed after application
of credits against tax) is amended by inserting "or 6430" after
"section 6429".

(D) CONFORMING AMENDMENT.-The table of sections for sub-
chapter B of chapter 65 is amended by adding at the end there-
of the following new item:

"Sec. 6430. Credit or refund of windfall profit taxes to certain trust beneficiaries."

(E) EFFECTIVE DATE. -

"() IN GENERAL.-Except as provided in clause (ii), the
amendments made by this paragraph shall apply with re-
spect to calendar years beginning after December 31, 1981.

"(ii) ESTIMATED TAx.-The amendment made by subpara-
graph (C) shall take effect on January 1, 1982.

And the Senate agree to the same.
That the Senate recede from its disagreement to the House

amendment to the Senate amendment numbered 30 and agree to
the same with an amendment as follows:

In the subsection (d)(1)(B)(i) proposed to be inserted by the House
amendment, strike out "October 19, 1982" and insert in lieu there-
of "September 30, 1982".

And the House agree to the same.
That the Senate recede from its disagreement to the House

amendments to the Senate amendment numbered 31 and agree to
the same with an amendment as follows:

In lieu of inserting the section 306 proposed to be inserted by the
first of the House amendments to the Senate amendment num-
bered 31, insert the following:
SEC. 306. TECHNICA L A MENDMENTS TO THE RE VENUE PRO VISIONS OF THE

TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF 1982.
(a) AMENDMENTS RELATED TO TITLE II. -

(1) AMENDMENTS RELATED TO SECTION 201.-
(A) Section 201 of the Tax Equity and Fiscal Responsibil-

ity Act of 1982 is Amended-
(i) by redesignating the second subsection (c) as sub-

section (d), and
(ii) by striking out "subsection (c)(1)" in subsection

(e)(2) and inserting in lieu thereof "subsection (d)(1)".
(B) Clause (ii) of section 55(e)(5)(B) (defining qualified in-

vestment income) is amended by striking out "net capital



gain" and inserting in lieu thereof "capital gain net
income':.

(C) Subparagraph (B) of section 55(d)(2) (relating to ad.justments to net operating loss computation) is amended by
striking out "subparagraph (A)" and inserting in lieu there-
of "paragraph (1)".

(2) AMENDMENT RELATED TO SECTION 204.-Paragraph (1) of
section 291(a) (relating to 15-percent reduction for certain prefer-ence items) is amended by adding at the end thereof the follow-
ing new sentence: "Under regulations prescribed by the Secre-
tary, the provisions of this paragraph shall not apply to the dis-position of any property to the extent section 1250(a) does not
apply to such disposition by reason of section 1250(d)."

(3) AMENDMENT RELATED TO SECTION 205.-Paragraph (3) ofsection 48(q) (relating to basis adjustment to section 38 property)
is amended by striking out '"paragraphs (1) and (2)" and insert-
ing in lieu thereof "paragraphs (1) and (2) of this subsection
and paragraph (5) of subsection (d)".

(4) AMENDMENTS RELATED TO SECTION 208.-
(A) Subsection (d) of section 208 of such Act is amend-

ed-
(i) by striking out "described in section 1381(a)" inparagraph (3)(E)(i) and inserting in lieu thereof "en-

gaged in the furnishing of electric energy to persons in
rural areas'" and

(ii) by inserting " or section 168(f)(8)(J) of such Code,
as added by subsection (b)(4)" after "as added by sub-
section (a)(1)" in paragraph (5) thereof

(B) Subsection (d) of section 208 of such Act (relating to
effective dates) is amended by adding at the end thereof the
following new paragraph:

"(7) COORDINATION WITH AT RISK RULES.-Subparagraph (J)of section 168(f)(8) of the Internal Revenue Code of 1954 (asadded by subsection (b)(4)) shall take effect as provided in such
subparagraph (J). "

(C) Subparagraph (C) of section 208(d)(3) of such Act (de-fining transitional safe harbor lease property) is amended
to read as follows:

"(C) AUTOMoTIVE MANUFACTURING PROPERTY.-
"(i) IN GENERAL.-Property is described in this sub-

paragraph if-
"(I) such property is used principally by the tax-payer directly in connection with the trade or busi-

ness of the taxpayer of the manufacture of auto-
mobiles or light-duty trucks,

"(II) such property is automotive manufacturing
property, and

"(III) such property would be described in sub-
paragraph (A) if 'October 1' were substituted for
'January 1'.

"(ii) LIGHT-DUTY TRUCK.-For purposes of this sub-
paragraph, the term 'light-duty truck' means any truck
with a gross vehicle weight of 1,000 pounds or less.
Such term shall not include any truck tractor.



"(iii) AUTOMOTIVE MANUFACTURING PROPERTY.-For
purposes of this subparagraph, the term 'automotive
manufacturing property' means machinery, equipment,
and special tools of the type included in the former
asset depreciation range guideline classes 37.11 and
37.12.

"(iv) SPECIAL TOOLS USED BY CERTAIN VENDORS.-For
purposes of this subparagraph, any special tools owned
by a taxpayer described in subclause (I) of clause (i)
which are used by a vendor solely for the production of
component parts for sale to the taxpayer shall be treat-
ed as automotive manufacturing property used directly
by such taxpayer."

(5) AMENDMENT RELATED TO SECTION 211.-Paragraph (2) of
section 211(e) of the Tax Equity and Fiscal Responsibility Act of
1982 (relating to effective date for foreign tax credit for taxes on
oil and gas income) is amended to read as follows:

"(2) Retention of old sections 907(b) and 904(f)(4) where tax-
payer had separate basket foreign loss. -

"(A) IN GENERAL.-If, after applying old sections 907(b)
and 904(f)(4) to a taxable year beginning before January 1,
1983, the taxpayer had a separate basket foreign loss, such
loss shall not be recaptured from income of a kind not
taken into account in computing the amount of such sepa-
rate basket foreign loss more rapidly than ratably over the
8-year period beginning with the first taxable year begin-
ning after December 31, 1982.

"(B) DEFINITIONS.-For purposes of this paragraph-
"(i) The term 'separate basket foreign loss' means any

foreign loss attributable to activities taken into account
(or not taken into account) in determining foreign oil
related income (as defined in old section 907(c)(2)).

"(ii) An 'old' section is such section as in effect on
the day before the date of the enactment of this Act."

(6) AMENDMENTS RELATED TO SECTION 222.-
(A) The last sentence of paragraph (2) of section 222(f) of

such Act is amended by inserting " except that in applying
such section both direct and indirect ownership of stock
shall be taken into account" before the period at the end
thereof

(B)(i) Paragraph (3) of section 312(1) (relating to earnings
and profits of foreign investment companies) is amended by
striking out "in partial liquidation or".

(ii) The heading for paragraph (3) of section 312() is
amended to read as follows.

"(3) REDEMPTIONS.-
(7) AMENDMENT RELATED TO SECTION 223.-Subparagraph (B)

of section 223(b)(2) of such Act (relating to effective date for
changes in tax treatment of distributions of appreciated proper-
ty in redemption of stock) is amended to read as follows:

"(B) either before October 21, 1982, or within 90 days
after the date of such ruling."

(8) AMENDMENTS RELATED TO SECTION 224.-



(A)(i) Subsection (h) of section 338 (relating to definitionsand special rules) is amended by adding at the end thereof
the following new paragraphs:

"(8) TARGET NOT TREATED AS MEMBER OF AFFILIATEDGROUP.I-Except as otherwise provided in paragraph (9) or inregulations prescribed under this paragraph, the target corpora-tion shall not be treated as a member of an affiliated groupwith respect to the sale described in subsection (a)(1)."(9) Elective recognition of gain or loss by target corporation,together with nonrecognition of gain or loss on stock sold by
selling consolidated group.-

"(A) IN GENERAL.-Under regulations prescribed by theSecretary, an election may be made under which if-"(i) the target corporation was, before the transac-
tion, a member of the selling consolidated group, and

(ii) the target corporation recognizes gain or losswith respect to the transaction as if it sold all of itsassets in a single transaction,
then the target corporation shall be treated as a member ofthe selling consolidated group with respect to such sale,and (to the extent provided in regulations) no gain or losswill be recognized on stock sold or exchanged in the trans-action by members of the selling consolidated group.

"(B) SELLING CONSOLIDATED GROUp.-For purposes of sub-paragraph (A), the term 'selling consolidated group' meansany group of corporations which (for the taxable period
which includes the transaction)-

"(i) includes the target corporation, and
"(ii) files a consolidated return.

(ii) If-
(I) any portion of a qualified stock purchase is pursu-ant to a binding contract entered into on or after the

date of the enactment of the Tax Equity and Fiscal Re-sponsibility Act of 1982, and on or before the date of
the enactment of this Act, and

(II) the purchasing corporation establishes by clearand convincing evidence that such contract was negoti-
ated on the contemplation that, with respect to thedeemed sale under section 338 of the Internal Revenue
Code of 1954, the target corporation would be treated
as a member of the affiliated group which includes the
selling corporation.

then the amendment made by clause (i) shall not apply to
such qualified stock purchase.

(B)(i) Subsection (d) of section 224 of such Act is amendedby adding at the end thereof the following new paragraphs:"(4) EXTENSION OF TIME FOR MAKING ELECTIONS; REVOCATION
OF ELECTIONS. -

"(A) EXTENSIOm-The time for making an election under
section 338 of such Code shall not expire before the close of
February 28, 1988.



"(B) REVOCATION.-Any election made under section 338
of such Code may be revoked by the purchasing corporation
if revoked before March 1, 1983.

"(5) RULES FOR ACQUISITIONS DESCRIBED IN PARAGRAPH (2).-
"(A) IN GENERAL.-For purposes of applying section 338

of such Code with respect to any acquisition described in
paragraph (2)-

"(i) the date selected under subparagraph (B) of this
paragraph shall be treated as the acquisition date,

"(ii) a rule similar to the last sentence of section
334(b)(2) of such Code (as in effect on August 31, 1982)
shall apply, and

'(iii) subsections (e), (f), and (i) of such section 338,
and paragraphs (4), (6), (8), and (9) of subsection (h) of
such section 338, shall not apply.

"(B) SELECTION OF ACQUISITION DATE BY PURCHASING
CORPORATION.-The purchasing corporation may select any
date for purposes of subparagraph (A)(i) if such date-

"(i) is after the later of June 30, 1982, or the acquisi-
tion date (within the meaning of section 338 of such
Code without regard to this paragraph), and

"(ii) is on or before the date on which the election de-
scribed in paragraph (2)(C) is made."

(ii) Subparagraph (A) of section 224(d)(2) of such Act is
amended by striking out "under paragraph (1)" and insert-
ing in lieu thereof "(within the meaning of section 338 of
such Code without regard to paragraph (5) of this subsec-
tion)".

(9) AMENDMENTS RELA TED TO SECTION 231. -
(A) Clause (ii) of section 263(g)(2)(B) (defining interest and

carrying charges) is amended by striking out "section
1232(a)(4)(A)" and inserting in lieu thereof "section
1232(a)(3)(A)'

(B) Section 1232 (relating to bonds and other evidences of
indebtedness) is amended by redesignating subsection (d) as
subsection (c).

(C)(i) The next to the last sentence of section 1232(b)(2)
(defining issue price) is amended by striking out "(other
than a bond or other evidence of indebtedness or an invest-
ment unit issued pursuant to a plan of reorganization
within the meaning of section 368(a)(1) or an insolvency re-
organization within the meaning of section 371 or 374)".

(ii) Subsection (b) of section 1232 is amended by adding
at the end thereof the following new paragraph:

"(4) SPECIAL RULE FOR EXCHANGE OF BONDS IN REORGANIZA-
TIONS. -

"(A) IN GENERAL.-If-
"() any bond is issued pursuant to a plan of reorga-

nization within the meaning of section 368(a)(1) for an-
other bond (hereinafter in this paragraph referred to as
the 'old bond ', and

"(ii) the fair market value of the old bond is less
than its adjusted issue price,



then, for purposes of the next to the last sentence of para-graph (2), the fair market value of the old bond shall betreated as equal to its adjusted issue price.
"(B) DEFINITIONS.- -For purposes of this paragraph-

"(i) BoyD.-The term 'bond' includes any other evi-dence of indebtedness and an investment unit.
"(ii) ADJUSTED ISSUE PRICE.-

"(I) IN GENERAL.-The adjusted issue price of theold bond is its issue price, increased by the portion
of any original issue discount previously includiblein the gross income of any holder (without regard
to subsection (a)(6) or (b)(4) of section 1232A (or the
corresponding provisions of prior law)).

"(II) SPECIAL RULE FOR APPLYING SECTION
16s(e). -For purposes of section 163(e), the adjusted
issue price of the old bond is its issue price, in-
creased by any original issue discount previously
allowed as a deduction."

(iii) For purposes of paragraph (4) of section 1232(b)
of the Internal Revenue Code of 1954 (as added byclause (ii)), any insolvency reorganization within the
meaning of section 371 or 374 of such Code shall betreated as a reorganization within the meaning of sec-
tion 368(a)(1) of such Code.

(iv) The amendments made by this subparagraph
shall apply to evidences of indebtedness issued afterDecember 13, 1982; except that such amendments shall
not apply to any evidence of indebtedness issued aftersuch date pursuant to a written commitment which
was binding on such date and at all times thereafter.(10) AMENDMENT RELATED TO SECTION 235.-Section 235(g)(5)of such Act is amended by striking out "section 253" and insert-

ing in lieu thereof "section 242".
(11) AMENDMENT RELATED TO SECTION 236.-Subsection (c) ofsection 236 of the Tax Equity and Fiscal Responsibility Act of1982 (relating to effective date) is amended by adding at the

end thereof the following new paragraph:
"(3) Theatment of certain renegotiations. -If-

"(A) the taxpayer after August 13, 1982, and before Sep-tember 4, 1982, borrows money from a government plan (asdefined in section 219(e)(4) of the Internal Revenue Code of
1954),

"(B) under the applicable State law, such loan requiresthe renegotiation of all outstanding prior loans made to the
taxpayer under such plan, and"(C) the renegotiation described in subparagraph (B) doesnot change the interest rate on, or extend the duration of,
any such outstanding prior loan,

then the renegotiation described in subparagraph (B) shall notbe treated as a renegotiation, extension, renewal, or revision forpurposes of paragraph (1). If the renegotiation described in sub-paragraph (B) does not meet the requirements of subparagraph(C) solely because it extends the duration of any such outstand-



ing prior loan, the requirements of subparagraph (C) shall be
treated as met with respect to such renegotiation if, before April
1, 198, such extension is eliminated."

(12) AMENDMENT RELATED TO SECTION 237. -Paragraph (2) of
section 401(d) (as redesignated by section 237 of the Tax Equity
and Fiscal Responsibility Act of 1982) is amended by striking
out "paragraph (9)(B)" and inserting in lieu thereof '"paragraph
(1)(B)"

(13) AMENDMENT RELATED TO SECTION 266.-Section 266(c)(3)
of such Act is amended by striking out "section 103(f)(2)(C)" and
inserting in lieu thereof "section 101(f)(2)(C)".

(14) AMENDMENT RELATED TO SECTION 283.-Section
283(b)(2)(B) of such Act (relating to liability for tax and method
of payment) is amended by striking out "January 18" and in-
serting in lieu thereof "February 17

(b) AMENDMENTS RELATED TO TITLE III. -
(1) AMENDMENTS RELATED TO SECTION 302.-

(A) Subsection (d) of section 31 (relating to year for which
credit allowed) is amended to read as follows:

"(d) YEAR FOR WHICH CREDIT ALLOWED.-
"(1) WAGEs.-Any credit allowed-

"(A) by subsection (a) shall be allowed for the taxable
year beginning in the calendar year in which the amount is
withheld, or

"(B) by subsection (c) shall be allowed for the taxable
year beginning in the calendar year in which the wages are
received.

For purposes of this paragraph, if more than 1 taxable year begins
in a calendar year, such amount shall be allowed as a credit for the
last taxable year so beginning.

"(2) INTEREST, DIVIDENDS, AND PATRONAGE DiVIDENDS. -Any
credit allowed by subsection (b) shall be allowed for the taxable
year of the recipient of the income in which the amount is re-
ceived."

(B) Paragraph (4) of section 3(i) of the Subchapter S Revi-
sion Act of 1982 is hereby repealed.

(2) AMENDMENT RELATED TO SECTION sio.-Subsection (d) of
section 310 of the Tax Equity and Fiscal Responsibility Act of
1982 (relating to effective date for requirement that obligations
be registered) is amended by adding at the end thereof the fol-
lowing new paragraph:

"(4) EFFECTIVE DATE FOR TAX-EXEMPT OBLIGATIONS.-In the
case of obligations the interest on which is exempt from tax (de-
termined without regard to the amendments made by this sec-
tion)-

"(A) under section 103 of the Internal Revenue Code of
1954, or

"(B) under any other provision of law (without regard to
the identity of the holder),

the amendments made by this section shall apply only to obli-
gations issued after June 30, 1983. The preceding sentence shall
not apply in the case of any obligation which under the Inter-
nal Revenue Code of 1954 (as in effect on the day before the



date of the enactment of the Tax Equity and Fiscal Responsibil.ity Act of 1982) was required to be in registered form."(3) AMENDMENT RELATED TO SECTION 336.- Section 7701(a)(relating to definitions) is amended by redesignating paragraph(38) (as added by section 33 6(a) of the Tax Equity and FiscalResponsibility Act of 1982) as paragraph (39).
(4) AMENDMENT RELATED TO SECTION 339. -Subparagraph (B)of section 6038A(c)(2) (defining controlled group) is amended byinserting '" (b)(2)(C), "after "(a)(4)".(5) AMENDMENT RELATED TO SECTION 354.-Paragraph (23) ofsection 501(c) (relating to exempt organizations) is amended bystriking out "25 percent" and inserting in lieu thereof "75 per-

cent ".
(c) A MENDMENTS RELATED TO TITLE IV -

(1) AMENDMENTS RELATED TO SECTION 402.-(A) The second sentence of section 62 26(g) (relating to de-termination of court reviewable) is amended by striking out"Only" and inserting in lieu thereof "With respect to the
partnership, only".

(B) The second sentence of section 6228(a)(6) (relating todetermination of court reviewable) is amended by strikingout "Only" and inserting in lieu thereof "With respect to
the partnership, only".

(2) AMENDMENTS RELATED TO SECTION 405. -(A) Subsection (b) of section 405 of the Tax Equity andFiscal Responsibility Act of 1982 is amended to read as fol-
lows:"(b) PENALTY.-Subsection (a) of section 6679 (relating to failureto file returns as to organization or reorganization of foreign corpo-rations and acquisition of their stock), as amended by section340(b)1), is amended by striking out 'section 6035 or 6046' and in-serting in lieu thereof 'section 6035, 6046, or 6046A '."(B) Paragraphs (2) and (3) of section 405(c) of such Actare amended to read as follows:

"(2) The section heading of section 6679, as amended by sec-tion 940(b)2), is amended to read as follows:
"'SEC. 6679. FAILURE TO FILE RETURNED, ETC., WITH RESPECT TO FOR-EIGN CORPORA TONS OR FOREIGN PARTNERSHIPS. "'"(3) The table of sections for subchapter B of chapter 68 isamended by striking out the item relating to section 6679 andinserting in lieu thereof the following.
"'Sec. 6679. Failure to file returns, etc., with respect to foreign corporations or foreign

parnerships. ' "



And the House agree to the sate.
DAN ROSTENKOWSKI,
SAM GIBBONS,
J. J. PICKLE,
CHARLES B. RANGEL,
FORTNEY H. (PETE) STARK,
BARBER B. CONABLE,
JOHN J. DUNCAN,
BILL ARCHER,

Managers on the Part of the House.
ROBERT DOLE,
BOB PACKWOOD,
WILLIAM V. ROTH, Jr.,
RUSSELL B. LONG,
HARRY F. BYRD, Jr.,

Managers on the Part of the Senate.





EXPLANATION OF DIFFERING PROVISIONS

1. TRANSITIONAL RULE FOR REHABILITATION TAX CREDITS

Present law.-Prior to ERTA, there was a 10-percent credit for
rehabilitation of both historic and nonhistoric buildings. However,
a certified historic structure could qualify only if the rehabilitation
was certified by the Interior Department as being consistent with
the historic character of the property or the district in which the
property is located. To avoid having to obtain approval of the reha-
bilitation, taxpayers with buildings in registered historic districts
could choose not to seek a designation of the building as a certified
historic structure.

ERTA made a number of changes to the rehabilitation tax credit
provisions. The 10-percent credit -was replaced with a three-tier
credit: (1) a 15-percent credit for 30-year old buildings, (2) a 20-per-
cent credit for 40-year old buildings, and (3) a 25-percent credit for
certified historic structures.

As under prior law, no credit is allowed for an uncertified reha-
bilitation of a certified historic structure. Contrary to prior law, no
credit is allowed for an uncertified rehabilitation of a building in a
registered historic district that is not a certified historic structure,
unless the taxpayer obtains a certificate from the Interior Depart-
ment that the property is not of historic significance to the district
(decertification). The purpose of the rule is to ensure that a taxpay-
er with a building of historic significance cannot avoid having to
obtain approval of the rehabilitation by choosing not to obtain a
designation of the building as a certified historic structure. If the
building is decertified, either the 15- or 20-percent, but not the 25-
percent credit applies.

Under a transitional rule, a rehabilitation begun before 1982
that does not qualify under ERTA for the new credits is entitled to
the 10-percent credit if the rehabilitation qualifies under the pre-
ERTA rules. For example, if before 1982 a taxpayer commences re-
habilitation of a building in a registered historic district that is not
a certified historic structure and that has not received a decertifi-
cation, no credit is allowed under ERTA. However, under the tran-
sitional rule, the 10-percent credit would apply if the pre-ERTA re-
quirements were met.

If a rehabilitation began before 1982 and did not meet either the
ERTA requirements or the pre-ERTA requirements, no credit
would be allowed. For example, if the taxpayer had done an uncer-
tified rehabilitation of a certified historic structure, neither the
ERTA credits nor the 10-percent credit would apply. Both the
ERTA rules and the pre-ERTA rules deny credit for uncertified re-
habilitations of certified historic structures.

House bill.-No provision.



Senate amendment.-Under the Senate amendment, certain un-
certified rehabilitations of a certified historic structure begun
before 1982 would qualify for the 10-percent credit under the pre-
ERTA rules if the pre-ERTA requirements, other than the require-
ment that the rehabilitation of a certified historic structure must
be certified, are met. Designation of the structure as a certified
structure must have occurred as a result of a request filed by the
taxpayer with the Interior Department after December 31, 1981,
and before September 27, 1982, for a determination of whether the
building is of historic significance to the district.

Conference agreement.-The conference agreement follows the
House bill.

2. DEFINITION OF INDEPENDENT PRODUCER

Present Law.-An independent producer for depletion and wind-
fall profit tax purposes is any person who is not a "refiner" or "re-
tailer." In general, a "retailer" is any person who directly or
through a related person retails in excess of $5 million of oil or
natural gas (excluding bulk sales of oil or natural gas to commer-
cial or industrial users), or oil or gas products, in any taxable year.

House bilL-No provision.
Senate amendment.-The Senate amendment provides that, in

determining the value of oil or gas products sold in any year for
purposes of determining whether a taxpayer is a "retailer" (for de-
pletion and windfall profit tax purposes), bulk sales of aviation
fuels to the Department fo Defense are excluded. The provision will
apply to bulk sales after September 18, 1982.

Conference agreement.-The conference agreement follows the
Senate amendment.

Revenue effect.-The provision will reduce budget receipts by less
than $5 million annually.

3. QUALIFIED ROYALTY PRODUCTION OF TRUSTS

Present law.-Under present law, qualified royalty owners are
exempt from the windfall profit tax on up to two barrels a day
(three barrels a day after 1984) of production of qualified royalty
oil. Only individuals, estates, and qualified family farm corpora-
tions are included in the definition of qualified royalty owners.
Under this rule, neither a trust nor its beneficiaries are entitled to
any royalty owner exemption with respect to the production of the
trust.

House bill.-No provision.
Senate amendment. -Under the Senate amendment, each quali-

fied beneficiary of a trust that has qualified royalty production
("allocable trust production") will be entitled to a refund of wind-
fall porfit tax paid on his or her allocable share of that production.
There is a limit of two barrels a day (three barrels after 1984) on
the total amount of qualified royalty production with respect to
which any beneficiary may claim either a royalty oil exemption
(under sec. 4991(b)(5)) or a refund under the new provision.

A beneficiary's allocable share of the tax paid with respect to al-
locable trust production is the portion of that production which
bears the same ratio to all such production as the beneficiary's al-



locable depletion deduction bears to the entire depletion deduction
allocable to the trust and its beneficiaries. All depletion deductions
are taken into account for this purpose including depletion on hard
mineral, gas, and crude oil that is not royalty production.

Conference agreement.-In general, the Conference agreement fol-
lows the Senate amendment, except with respect to the method of
allocating qualified trust royalty production (and any associated
refund or credit) between and among the trust and its beneficiaries
and for certain technical and clarifying amendments. As under the
Senate amendment, each income beneficiary of a trust will be enti-
tled to a credit for or refund of windfall profit tax paid by the trust
on his or her allocable share of the qualified royalty production of
the trust. No credit or refund is available with respect to produc-
tion allocated to the trust.

Under the Senate amendment, this allocation was made on the
basis of all the depletion deductions available with respect to oil,
gas, and mineral production of the trust. Thus, under trusts requir-
ing allocation of the depletion deduction to the trust, beneficiaries
would have been unable to take advantage of the exemption even
though they received a substantial portion of the income from the
trust s qualified royalty production. Under the Conference agree-
ment, allocable trust production is allocated between and among
the trust and its beneficiaries according to each person's interest in
total trust qualified royalty production.

Trust qualified royalty production is first allocated to the trust in
an amount based on the amount of any trust reserve for depletion
for the calendar year with respect to qualified royalty production.
To the extent qualified royalty production remains unallocated,
such production is allocated between and among the trust and its
income beneficiaries according to each person's share, as a percent,
of adjusted distributable net income (adjusted DNI) for the calen-
dar year. Adjusted DNI is the distributable net income of the trust
for the calendar year (regardless of the trust's taxable year) re-
duced by the amount of any excess in the trust depletion reserve
with respect to trust qualified royalty production for the calendar
year over the depletion deduction allocated to the trust under the
Internal Revenue Code with respect to trust royalty production for
the calendar year. Each person's allocable share of trust production
is deemed to be a pro rata share of each unit (i.e., type and catego-
ry, including each base price and removal price category) of oil.

The total benefit available to any qualified beneficiary of a trust
through this new provision and the royalty owner's exemption pro-
visions of the windfall profit tax may not exceed an overall limita-
tion based on 2-barrels a day in 1981 through 1984 and 3-barrels a
day in 1985 and thereafter. The amount available with respect to
aggregate allocable trust production is determined by reducing the
applicable limitation by the amount of any oil that is subject to the
exemption for oil held directly by individuals. A beneficiary may
elect, under regulations, to reduce his or her exemption amount on
production owned outside of trusts so that a greater benefit is
available with respect to trust production.

The conference agreement applies the same anti-transfer rules to
this new provision as apply with respect to the royalty owner ex-
emption for oil production owned directly by individuals. Under



these rules, transfers generally result in a loss of eligibility for therefund or credit unless they are made at death or between personswho share a single limitation on the credit or refund.The conferees also understand that with respect to the amend-ments made by the bill concerning the definition of crude oil andthe treatment of condensates, the appropriate source for legislativehistory is the report of the Committee on Finance, which last re-
ported the provision.

The conference agreement also contains a technical amendmentpermitting the Secretary to reduce the estimated tax payment lia-bility of an individual by the amount of the refund or credit pro-vided under the amendment for purposes of the estimated tax pen-
alty.

This provision applies with respect to calendar years beginningafter December 31, 1981, except that the amendment with respectto estimated taxes is effective on January 1, 1982.Revenue effect.-The provision will reduce budget receipts by $42million in fiscal year 1983, $51 million in 1984, $49 million in 1985,$49 million in 1986, and $48 million in 1987.
4. EFFECT OF SALE IN BANKRUPTCY OF AIRCRAFT SUBJECT TO SAFE-

HARBOR LEASE
Present law.-In general, the regular investment credit applies totangible personal property and other tangible property (generallynot including a building or structural component) used in connec-tion with manufacturing, production, or certain other activities.Property used predominantly outside the United States generally is,

not eligible.
Recapture of investment credit is required if the property eitheris disposed of or ceases to be used for a qualifying purpose prior tothe end of the recovery period used for computing ACRS deduc-tions. For example, recapture is required if 5-year recovery proper-ty is used predominantly outside the United States before the endof the 5-year recovery period.
The general rule requiring recapture upon sale of property doesnot apply when property subject to a safe-harbor lease is sold as aresult of the bankruptcy of the lessee, if certain requirements aremet (bankruptcy rule). Among the requirements that must be metis a requirement that the person who purchases the property usethe property predominantly within the United States.The safe-harbor lease rules were modified by the Tax Equity andFiscal Responsibility Act of 1982. Those modifications do not affecteither the general recapture rule or the special bankruptcy rule.The modifications do not apply to transitional safe-harbor leaseproperty, including certain aircraft.

House bill.-No provision.
Senate amendment.-For aircraft covered by the safe-harborlease transitional rules, the Senate amendment provides that no re-capture will be required upon sale of the aircraft in bankruptcy toa person who uses the property predominantly outside the UnitedStates if the other requirements of the bankruptcy rule (other thanthe prohibition against foreign use) are met.



Conference agreement.-The conference agreement fQllows the
House bill.

5. EFFECTIVE DATE FOR REGISTRATION OF TAx-EXEMPT OBLIGATIONS

Present law.-The Tax Equity and Fiscal Responsibility Act of
1982 provides that certain obligations of the United States can be
issued only in registered (or book-entry) form. A similar require-
ment is imposed through the imposition of tax-related sanctions on
State, local, foreign and private obligations of a type offered to the
U.S. public which are issued after December 31, 1982.

House bill.-The original House bill contained no provision.
Senate amendment.-No provision.
House amendment.-The amendment delays for one year, to De-

cember 31, 1983, the effective date of the registration provisions of
TEFRA as they apply to obligations the interest on which is
exempt from Federal income tax.

Conference agreement.-The conference agreement follows the
House amendment but provides for a 6-month rather than a one-
year delay of the effective date. The conference agreement clarifies
that the postponement of the registration requirement of TEFRA
does not affect any requirements of law prior to TEFRA requiring
certain bonds (e.g., housing bonds and energy bonds) to be in regis-
tered form in order to be tax exempt.

6. TRANSITIONAL SAFE-HARBOR LEASE RULE FOR AUTO
MANUFACTURING PROPERTY

Present law.-The safe harbor lease modifications made by the
Tax Equity and Fiscal Responsibility Act of 1982 do not apply to
transitional safe harbor lease property. In general, eligible proper-
ty must be placed in service by January 1, 1983. However, manu-
facturers that produce a class of products in an industry dominated
by 4 or fewer persons have until October 1, 1983, to place their
property in service. This provision was intended to apply only to
automobile manufacturing.

House bill.-The original House bill contained no provision.
Senate amendment.-No provision.
House amendment.-The transitional safe harbor lease rule de-

signed for automobile manufacturers was considered unclear in
that it might be read to apply in some instances to property other
than automobile manufacturing property. The amendment replaces
the existing definition of eligible property with a definition that
clarifies the intended scope and meaning of the provision.

The amendment makes it clear that only manufacturers of fin-
ished automobiles and trucks qualify and that the property must
be used directly in the taxpayers' trade or business of manufactur-
ing automobiles or trucks. At least half of the motor vehicles pro-
duced by the taxpayer in 1981 must have been passenger cars and
light-duty trucks.

The amendment clarifies the type of property eligible under the
provision by referring to equipment, machinery, and tools of the
type included in the former ADR classification for motor vehicles.
In addition to property described under that classification, eligible
property includes property owned by an automobile manufacturer



and used by a vendor solely for the production of component parts
to be sold to such manufacturer for inclusion in the finished auto-
mobiles or trucks.

Conference agreement.-The conference agreement follows the
House amendment with the following modifications. The Confer-
ence agreement eliminates the requirement that at least half of
the motor vehicles produced by the taxpayer in 1981 must have
been passenger cars and light-duty trucks. The conference agree-
ment limits eligibility to property used principally by the taxpayer
directly in connection with the trade or business of manufacturing
automobiles or light-duty trucks. Property used principally to man-
ufacture heavy-duty trucks or truck-tractors is ineligible. For this
purpose, a light-duty truck is a truck with a gross vehicle weight of
13,000 pounds or less. This definition of gross vehicle weight follows
the provisons in section 4061 of the Internal Revenue Code and the
regulations thereunder.

7. DISCOUNT OBLIGATIONS ISSUED IN A REORGANIZATION

Present law.-When obligations are issued at a discount, with
two principal exceptions the discount must be included in income
by the holder and is deductible by the issuer over the life of the
bond. If corporate obligations are issued for securities, original
issue discount arises only if either the obligations or the securities
are traded on an established securities market, and the original
issue discount is the excess of the redemption price of the obliga-
tions over the value of the securities. Second, original issue dis-
count does not arise with respect to bonds issued in recapitaliza-
tions and other corporate reorganizations, whether or not publicly
traded. The Tax Equity and Fiscal Responsibility Act of 1982
amended the rules applicable to original issue discount to require
the income inclusion and deduction in a manner that reflects the
compounding of interest. Prior to TEFRA, discount was allocated
on a pro rata basis to each month in the life of the bond, resulting
in an overstatement of the portion allocable to the early months
and a corresponding deduction understatement in later months.

New obligations exchanged for a corporation's outstanding obli-
gations in a recapitalization may provide for the deferral until ma-
turity of payments exceeding both the issue price of the outstand-
ing obligations and their fair market value at the time of the ex-
change. Such deferred payments are not within the definition of
original issue discount and are not taxable to a holder under the
original issue discount rules of section 1232A. Some issuers have
claimed entitlement to deductions prior to payment and without
regard to the limitations that would apply if such deferred
amounts were original issue discount. The claimed treatment
would produce a substantial mismatching between the timing of
the issuer's deduction and the holder's income inclusion, producing
a substantial revenue loss to the Treasury. Present law is unclear
as to the proper treatment of such amounts.

House bill.-The original House bill contained no provision.
Senate amendment.-No provision.
House amendment.-The amendment removes the exclusion for

obligations issued in a reorganization from the definition of origi-



nal issue discount. Under the amendment, original issue discount
will be limited to the excess of the redemption price of the obliga-
tions, when they are exchanged for outstanding obligations, over
the issue price of such outstanding obligations increased for previ-
ously deducted discount. This limitation will apply where the issue
price of the outstanding obligations so adjusted exceeds their fair
market value. The amendment makes no change to the exception
to the definition of original issue discount for obligations that are
not publicly traded and are not issued in exchange for publicly
traded stock or securities. The amendment applies to obligations
issued after December 13, 1982, other than obligations issued pur-
suant to a written commitment binding on that date.

Conference agreements.-The conference agreement follows the
House amendment with a modification under which the adjusted
issue price of an old bond exchanged in the transaction, for pur-
poses of determining the limitation on original issue discount to
the holder, is the issue price of such bond increased by the portion
of original issue discount previously includible in the income of any
holder. The conferees do not intend to create any inference as to
the timing of deductions for deferred interest payments allowable
to an issuer of an obligation that is not considered as issued at a
discount under section 1232(b)(2). The conferees understand that
the Treasury Department is currently studying the question of
whether deductions for deferred interest payments under obliga-
tions that are not considered as issued at a discount to the inclu-
sion of the deferred interest in gross income by the holders of such
obligations. In the event that the mismatching of income and de-
ductions in transactions not covered by the conference agreement
cannot be satisfactorily resolved under present law, further correc-
tive legislation may be appropriate in the near future to prevent
such mismatching.

8. SUBCHAPTER S

Present law.-The Subchapter S Revision Act of 1982 provides
that a corporation making a subchapter S election must have
either a taxable year ending on December 31 or other accounting
period for which it establishes a business purpose. That Act gener-
ally applies to taxable years beginning after December 31, 1982.
Under the analagous rule relating to partnerships, the Internal
Revenue Service generally permits adoption of, or change to, a
fiscal year that does not result in a deferral of income to the part-
ners in excess of 3 months. Rev. Proc. 72-51, 1972-2 CB 832.

The Act also revised the distribution rules to allow tax-free dis-
tributions of subchapter S income.

House bill.-The original House bill contained no provision.
Senate amendment.-No provision.
House amendment.-The House amendment provides that the

taxable year requirements of the Subchapter S Act will apply to
any Subchapter S election made after October 19, 1982. Thus, the
corporation's year must end on December 31, or at the end of any
period for which it establishes a business purpose.

The House amendment provides that stock or securities trans-
ferred to a small business corporation after October 19, 1982, and



before the enactment of this bill, will not trigger shareholder gainwhere the corporation is liquidated under section 333 before March
1, 1983.

The House amendment also allows subchapter S corporations toelect to treat distributions as dividends. This will allow a corpora-tion to distribute its earnings and profits to avoid the passiveincome restrictions, or to obtain a dividends paid deduction for theaccumulated earnings tax or personal holding company tax for theyear prior to becoming a subchapter S corporation. It will thus notbe necessary to distribute the entire amount in the accumulatedadjustment account at the end of the taxable year in order to pay adividend. The procedures for electing dividend treatment will gen-erally be similar to the procedures of prior law (Treas. Reg. sec.1.1375-4(c)) allowing distributions out of earnings and profits to bemade prior to distributions of previously taxed income.Conference agreement.-The conference agreement generally fol-lows the House bill. The conferees intend that the Internal Reve-nue Service, in determining whether a Subchapter S corporationmay have a taxable year other than a calendar year, generally willapply rules similar to the rules applicable to partnerships. Thusbased on current administrative practice, the conferees generallyunderstand that the Service will deem the business purpose test ofsection 1378 to be satisfied when the corporation's fiscal year wouldresult in deferral of income to all shareholders of three months orless. However, if a corporation which was in existence on January1, 1982, and which has a fiscal year ending on or after September30, 1982 and on or before December 31, 1982, is eligible to make anS election after September 30, 1982, and does so within 75 days ofthe close of its fiscal year that ends in 1982, then the confereesintend that retention of the same fiscal year by the S corporationwill satisfy the business purpose requirement. The agreement alsoprovides that the special liquidation relief applies with respect tostock or securities transferred to the Subchapter S corporation
after September 30, 1982.

9. TREATMENT OF CERTAIN CORPORATE STOCK PURCHASES

a. Seller's consolidated return treatment
Present law.-The Tax Equity and Fiscal Responsibility Act of1982 provided that certain stock purchases by a corporation couldbe treated as if the target corporation sold all its assets on the pur-chase date. If prior to the stock purchase the target corporationwas a member of an affiliated group of corporations filing a consoli-dated return, it is unclear whether recapture and other tax liabili-ty of the target corporation from the deemed sale of its assets wasa consolidated return liability of the selling group or a separate lia-bility of the target corporation.
House bill.-No provision.
Senate amendment.-No provision.House amendment.-The amendment provides that such liabilitywill normally be a separate return liability of the target corpora-tion. However, authority is provided pursuant to which it is con-templated that regulations will provide otherwise when consoli-dated return treatment achieves the appropriate result. With re-



spect to purchase contracts entered into after TEFRA was enacted
and prior to enactment of this bill, if the purchasing corporation
establishes to the satisfaction of the Secretary of the Treasury that
the contract was entered into on the assumption that recapture
taxes would be a liability on the seller's consolidated return, the
transaction will be so treated under the bill.

Because of uncertainty as to the application of the TEFRA rule,
the amendment extends the period during which asset sale treat-
ment may be elected for prior stock purchases through February
28, 1983 and permits any election already made to be revoked by
that date.

Conference agreement.-The conference agreement generally fol-
lows the House amendment. However, it provides more explicit
rules for the inclusion under regulations of recapture and other tax
liability of the target corporation in a selling corporation's consoli-
dated return. Under the conference agreement, regulations will
provide an election if the target corporation was a member of an
affiliated group which files a consolidated return for the taxable
year within which the transaction takes place. Under the election,
the transaction will be treated as a sale by the target corporation
of all its assets in a single transaction in which gain or loss is rec-
ognized to the same extent as in an actual sale and the target cor-
poration will be a member of the selling consolidated return group
with respect to the sale. Gain or loss to any member of such selling
group from the sale or exchange of the target corporation's stock is
not recognized to the extent the regulations so provide. Except as
expressly provided by the regulations, this election may not be
made for a transaction entered into before such regulations are
promulgated.

The conference agreement also requires the purchaser to estab-
lish by clear and convincing evidence, rather than to the satisfac-
tion of the Secretary of the Treasury, that the purchase contract
was entered into with the assumption that recapture taxes would
be a liability on the seller's consolidated return in order for the
transaction to be so treated, as to contracts entered into prior to
enactment of the bill.
b. Retroactive application

Present law.-As enacted by TEFRA, a transitional rule provided
that the deemed asset sale treatment could be elected not later
than November 15, 1982, with respect to stock purchases after
August 31, 1980, and before September 1, 1982.

House bill.-The original House bill contained no provision.
Senate amendment.-The Senate amendment provides that the

date the taxpayer makes the election, rather than the date of the
stock purchase, will be the date of the deemed sale of assets for
transactions qualifying under this transitional rule. Adjustments
must be made for distributions and other items attributable to op-
erations of the target corporation between the stock purchase date
and the date of election. Certain rules requiring consistency of
treatment when several acquisitions are made from the same affili-
ated group of corporations would not apply. Under the Senate
amendment, an election made before September 28, 1982, under



this transition rule could be revoked not later than November 15,
1982.

House amendment.-The House provision modifies the Senateamendment to provide that the deemed asset sale with respect tothese stock purchases will be effective for a date selected by thetaxpayer which is after the later of June 30, 1982, or the stock pur.chase date and on or before the date of the election. The rule thatwould allow an election or revocation of an election to be made byFebruary 28, 1983, would apply to these transitional rule electionsunder the House amendment. Any election made on or before No-vember 15, 1982, may be revoked for the purpose of making a newelection that selects another date for the deemed asset sale as pro-
vided above.

The House amendment also clarifies that certain tax-free trans-fers of the target corporation's stock or assets within the purchas-ing corporation's affiliated group will not result in disqualification
of a transitional rule election.

Conference agreement.-The conference agreement generally fol-lows the Senate amendment as modified by the House amendment.
10. REGULATED FUTURES CONTRACTS

a. Bank forward contracts
Present law.-Contracts providing for the future delivery of for-eign currency may be entered into with certain commercial bankscomprising an informal interbank market or as regulated futurescontracts which are taxed under the mark-to-market rules. Con-tracts traded in the interbank market are not assignable withoutthe consent of the bank, and therefore, as in the case of regulatedfutures contracts, are not includable in inventory.
House bill.-The House bill would place foreign currency con-tracts traded through the interbank market under the mark-to-market rules applicable to regulated futures contracts. This treat-ment would apply only to contracts involving those currencieswhich are also the subject of trading on regulated futures ex-changes. The Secretary of the Treasury would be authorized to pre-scribe rules to determine the value of contracts and to disregardthe terms of a contract which preclude the determination of readilyascertainable value. The bill would apply to contracts entered into

after May 11, 1982.
Senate amendment.-The Senate amendment is the same as theHouse bill with modifications to permit certain taxpayer elections.Taxpayers may elect to have the amendment apply to positionsheld on and after May 11, 1982. In addition, the amendment pro-vides that taxpayers may elect to extend the amendment to posi-tions held in 1981. Taxpayers so electing would have 90 days afterthe date of enactment of this bill to have certain ERTA elections

apply to 1981 positions.
House amendment.-The amendment revises and clarifies therules applicable in determining whether a position will be treatedas a foreign currency contract subject to mark-to-market treat-ment. The amendment provides that these contracts must be en-tered into at arm's length at a price determined by reference to theprice in the interbank market and authorizes the issuance of regu-



lations necessary or appropriate to carry out the purpose of the
amendment, including regulations which would exclude from
mark-to-market treatment contracts, or types of contracts, which
are inconsistent with the purpose of the amendment.

Thus, for example, terms which attempt to make the contracts
transferable in such a way to allow them to be held as inventory
(which would make them unlike futures contracts) could cause
them to be ineligible for mark-to-market treatment.

Contracts traded in the interbank market generally include not
only contracts between a commercial bank and another person but
also contracts entered into with a futures commission merchant
who is a participant in the interbank market. A contract between
two persons neither of whom is a futures commission merchant or
other similar participant in the interbank market is not a foreign
currency contract under the provision. If there is a change in the
parties to a foreign currency contract under the relevant non-tax
law, the transaction resulting in such change will be treated as a
termination of the contract with respect to the original parties and
the entering into of a new contract which, in order to be treated as
a foreign currency contract subject to mark-to-market treatment,
must independently qualify as such under the rules.

It is contemplated that, under the regulatory authority provided
in the bill, the Internal Revenue Service may publish periodic rul-
ings or similar statements (i) that provide guidance as to whether a
price is determined by reference to the interbank market and (ii)
that specify a type of contract or identify specific contracts that are
excluded from the definition of foreign currency contract. In gener-
al, a price is determined by reference to the price in the interbank
market if it is a price that would be obtainable from a bank that is
a substantial participant in the interbank market. In making this
determination, proper adjustments may be made for differences at-
tributable to variations in the contracts customary in the inter-
bank market, such as provisions relating to reasonable and custom-
ary commissions, the amount of currency under the contract, and
the credit worthiness of the parties.

Significant price fluctuations may occur rapidly, frequently
within a period of several hours, in the commodities markets and
similar markets, including the interbank market. Present law pro-
vides generally that a dealer in securities must identify a security
as held for investment by the close of the day on which it is ac-
quired and a similar identification requirement applies to positions
constituting hedges excluded from mark-to-market rules and other
limitations on commodities straddles. Identification does not estab-
lish a taxpayer's purpose in holding a position but merely provides
a statutory condition in addition to satisfying, as a matter of fact,
that such position is held for investment, as inventory, or as a
hedge. A taxpayer's purpose with respect to a position generally is
formed quickly, frequently before the position is acquired. Thus,
characterization of a position on a taxpayer's books several hours
after the position was acquired may have little or no probative
value in supporting the taxpayer's claim that such characterization
is the correct one.



26
The amendment modifies the 1982 election to permit a taxpayerto apply the amendment to positions held at any time during their1982 taxable year.Conference agreement.-The conference agreement generally fol-lows the House bill and the House amendment with a clarifyingmodification. Under the modification, a taxpayer who held a for-eign currency contract during 1981 and before June 24, 1981, whoelects to have the amendment apply to foreign currency contractsheld in 1981, may make a new election under either section 508(c)or section 509(a) of ERTA. For an electing taxpayer, any electionunder section 508(c) or 509(a) of ERTA must be applied to all regu-lated futures contracts, including foreign currency contracts.Revenue effect.-This provision will reduce fiscal year budget re-ceipts by $18 million in 1983.

b. Cash settlement contracts
Present law.-Regulated futures contracts taxed under the mark-to-market rules are defined to include only contracts that requirethe delivery of personal property. Since the enactment of ERTA,trading has commenced in a number of mark-to-market futurescontracts calling only for cash settlement. Some contracts providefor cash settlement as an alternative to the delivery of personalproperty.
Settlement or other termination of a contract results in capitalgain or loss notwithstanding the absence of a sale or exchange onlyif the contract is with respect to personal property that would be acapital asset in the hands of the taxpayer.House bill.-The House bill deletes the provision that a contractmust require the delivery of personal property to be treated as aregulated futures contract subject to mark-to-market treatment.Senate amendment.-The Senate amendment retains the presentlaw definition of a regulated futures contract but provides thatcash settlement contracts requiring the delivery of an amount ofcash determined by reference to the value of any property or indexbased on that value will meet the delivery of personal property re-quirement.

House amendment.-The House amendment retains the originalHouse provision and -adds an amendment providing that capitalgain or loss will result from termination of a contract which doesnot require delivery of personal property even though there is nosale or exchange, if the contract itself is a capital asset in thehands of the taxpayer.Conference agreement.-The conference agreement follows theHouse bill amendment.
11. AT-RISK RuLE FOR SAFE-HARBOR LESSORS

Present law.-The Tax Equity and Fiscal Responsibility Act of1982 provides that the at-risk limitations on losses and credits donot apply to closely held corporations that buy tax benefits as alessor in a safe-harbor lease. In general, the safe-harbor leasechanges are effective for property placed in service or leases en-tered into after July 1, 1982 (general effective date). Two special ef-fective date rules apply for the at-risk change. The at-risk change



generally applies to property placed in service after September 3,
1982, the date of enactment of TEFRA (prospective rule). Subject to
the general effective date rule, the change also applies to property
placed in service before date of enactment where the lessor first be-
comes a closely held corporation after that date (retroactive rule).

House bill.-The original House bill contained no provision.
Senate amendment.-No provision.
House amendment. -House amendment adds language to clarify

that the TEFRA at-risk change under the retroactive rule may
apply where the property is placed in service before July 1, 1982,
the general effective date for the safe-harbor leasing changes.

Conference agreement.-The conference agreement follows the
House amendment.

12. RECAPTURE OF EXPENSING DEDUCTIONS WHERE PROPERTY USED
FOR NONBUSINESS PURPOSES

Present law.-The Economic Recovery Tax Act of 1981 allowed
taxpayers to elect to expense the cost of certain property acquired
for use in a trade or business. For 1982, the maximum amount that
may be expensed is $5,000.

Under present law, all or a portion of investment credit is recap-
tured (i.e., there is an increase in tax) when property is disposed of
or otherwise ceases to be qualifying property before the end of the
recovery period used to compute the credit. For example, if proper-
ty ceases to be used for business purposes, recapture is required.
Recapture of ACRS or expensing deductions is required (i.e., a por-
tion of gain is treated as ordinary income rather than capital gain)
at the time of a sale or exchange of the depreciable property.
Unlike the investment credit, no recapture of ACRS or expensing
deductions is required if the property ceases to be depreciable.

House bill.-No provision.
Senate amendment.-No provision.
House amendment.-The House amendment provides that, under

regulations prescribed by the Secretary, the taxpayer must recap-
ture the expensing deduction where the property is not predomi-
nantly used in a trade or business at any time before the close of
the second taxable year following the year in which it is placed in
service by the taxpayer. For this purpose, recapture means that, in
the taxable year it is determined that the property is not used pre-
dominantly in a trade or business, the taxpayer must include in
income the tax benefit derived from the expensing deduction.

The amendment does not alter the present law rule under which
no expensing deduction is allowed if the property is not acquired
for use in a trade or business.

Conference agreement.-The conference agreement follows the
House amendment.

13. CREDIT FOR TAX WITHHELD FROM INTEREST, DIVIDENDS, OR
PATRONAGE DIVIDENDS

Present law.-The Tax Equity and Fiscal Responsibility Act of
1982 provides for withholding on interest, dividends and patronage
dividends. Under the Act, any amount of tax withheld on the pay-
ment or credit of interest, dividends or patronage dividends is



treated as a credit against the income tax of the recipient of the
payment or credit for the recipient's taxable year beginning in the
calendar year of the payment or credit.

House bill.-No provision.
Senate amendment.-No provision.
House amendment.-House amendment provides that the with-

holding credit is allowed in the same taxable year as the income is
received. In the case of pass-through entities, such as partnerships,
the ultimate taxpayers (i.e., partners) will thus receive the credit in
the same taxable year the interest or dividends are included in
their income.

Conference agreement.-The conference agreement follows the
House amendment.

14. FOREIGN OIL Loss RECHARACTERIZATION TRANSITION RuLE
Present law.-The Tax Equity and Fiscal Responsibility Act of

1982 changed the tax rules for U.S. taxpayers with foreign oil oper-
ations. Before the Act, the foreign tax credit was computed sepa-
rately for oil income and non-oil income. These separate computa-
tions or "baskets" were eliminated by TEFRA. Both before and
after the Act, taxpayers with an overall foreign loss in one year
must recapture that loss in later years through an adjustment to
the foreign tax credit. Eliminating the separate baskets for the for-
eign tax credit (including the recapture provision) for oil and non-
oil income created an unintended problem for some taxpayers.
Absent a special rule in TEFRA, a taxpayer with a pre-TEFRA
non-oil overall foreign loss and post-TEFRA foreign oil income
would have had to recapture that loss, possibly in the first post-
TEFRA year. TEFRA alleviated this problem for pre-TEFRA for-
eign non-oil losses by spreading the recapture over an eight year
period. However, a taxpayer with a pre-TEFRA overall foreign oil
loss and post-TEFRA foreign non-oil income will have to recapture
that loss, possibly in the first post-TEFRA year.

House bill.-No provision.
Senate amendment.-No provision.
House amendment.-The House amendment conforms the treat-

ment of pre-TEFRA foreign oil losses to the treatment of pre-
TEFRA foreign non-oil losses. Thus, it provides that a pre-TEFRA
foreign loss from either of the two separate baskets (the foreign oil
basket and the foreign non-oil basket) will be recaptured from post-
TEFRA income from the other basket not more rapidly than rat-
ably over the eight-year period beginning with the first taxable
year beginning after December 31, 1982. Such recapture of losses
against income from the other basket will be in addition to (and
not in lieu of) recapture of losses against income from the same
basket.

Conference agreement.-The conference agreement follows the
House amendment.

15. ALTERNATIVE MINIMUM TAX

Present law.-Prior to amendments made by the Tax Equity and
Fiscal Responsibility Act of 1982, an alternative minimum tax was
imposed on the tax preference for capital gains and adjusted item-



ized deductions. The minimum tax rules were extensively revised
by that Act.

House bilL-No provision.
Senate amendment.-No provision.
House amendment.-Amendment provides that in computing the

adjusted itemized deduction preference, any itemized deduction
which is not allowed against the alternative minimum tax base in
the current year because it is carried over to another year shall
also be excluded from the computation of the adjusted itemized de-
duction preference in the current year. This amendment applies to
taxable years beginning after 1978 and before 1983.

The House amendment also provides that in computing the alter-
native minimum tax for 1981, the special 20-percent capital gain
maximum rate made applicable by ERTA to post-June 9 gains will
be applied in certain cases by reducing the qualified net capital
gain by losses for the taxable year. In these cases, the special tax
base subject to the 20-percent rate will equal the taxpayer's alter-
nate minimum taxable income.

Senate amendment.-No provision.
Conference agreement.-The conference agreement follows the

House amendment.

16. REQUIRED RENEGOTIATIONS OF OUTSTANDING LOANS FROM
GOVERNMENT PENSION PLANS

Present law.-Under income tax rules (sec. 72(p)) added by the
Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), a loan
made to an employee under an employer's tax qualified pension,
profit-sharing, or stock bonus plan, or tax sheltered annuity pro-
gram, generally is treated as a distribution from the plan unless
certain requirements are met. All or a portion of the amount treat-
ed as distributed may be includible in gross income. Under the Act,
a loan to an employee which is required to be repaid within 5 years
generally is not treated as a taxable distribution when made if that
loan, when added to the employee's outstanding loan balance under
all plans of the employer, does not exceed the lesser of (1) one-half
of the employee's vested plan benefits, or (2) $50,000 but in no
event less than $10,000.

The income tax provisions relating to plan loans generally apply
to loans made from tax-qualified plans of private employers or
from government plans after August 13, 1982. Amounts borrowed
by an employee on or before that date generally are not treated as
taxable distributions. However, if a loan outstanding on August 13,
1982, is thereafter renegotiated, those amounts subject to the re-
negotiation are treated as if borrowed on the date of the renegoti-
ation and may be treated as taxable distributions.

House bill.-No provision.
Senate amendment.-No provision.
House amendment.-Under the amendment if (1) a taxpayer bor-

rows from a governmental plan after August 13, 1982, and before
January 1, 1983, and (2) under the applicable State law the loan
requires the renegotiation of all outstanding prior loans made to
the taxpayer from the plan, then the required renegotiation will
not be considered a renegotiation under the income tax rules for



plan loans. Thus, the amount of the prior outstanding loan balance
of the employee under the plan will not be treated as a taxable dis.tribution on account of the required renegotiation. The amendment
will apply, however, only if the required renegotiation does not
extend the duration of, or change the interest rate on, any out-
standing prior loan from the plan.

The additional amount which is borrowed by the taxpayer after
August 13, 1982, and before January 1, 1983, is taken into account
under the income tax rules as a loan made on the date on which
the amount is borrowed. The additional amount that is borrowed
may, therefore, be treated as a distribution at the time it is bor-
rowed.

Conference agreement.-The conference agreement generally fol-
lows the House amendment except that it provides that the special
rule concerning renegotiations only applies to renegotiations made
between August 13, 1982, and September 3, 1982 (the date of enact-
ment of TEFRA). Additionally, the agreement provides that, in the
case of a renegotiation which extends the duration of the loan, the
special rule only applies if this extension is eliminated by April 1,1983. For example, if a renegotiation on August 20, 1982, extended
the duration of the loan, the special rule would be available if, as a
result of a further renegotiation, the duration of the outstanding
balance of the loan on August 13, 1982 was reduced to the period
applicable on August 13, 1982. Of course, a further renegotiation
which is limited to reducing the duration of the loan would not be
treated as a new loan under the Code.

The agreement does not change the income tax treatment of a
loan that would be treated as a distribution notwithstanding the
special rule concerning renegotiations.

17. CLERICAL AND CONFORMING AMENDMENTS

House bilL-The House bill contains a number of typographical,
clerical and conforming amendments.

Senate amendment.-No provision.
House amendment.-The amendment contains additional typo-

graphical, clerical, and conforming amendments.



Conference agreement.-The conference agreement follows the
House bill and the House amendment. One of the clerical amend-
ments relates to a provision of the House bill and Senate amend-
ment which for purposes of the targeted job credit provides that a
period for determining an individual's eligibility as a member of an
economically disadvantaged family generally is the 6 months im-
mediately preceding the earlier of the month in which the eligibil-
ity determination occurs or the month in which the individual is
hired. This provision applies with respect to certifications issued
after the date of enactment for individuals beginning work after
May 11, 1982. This change should in no way disturb certifications
already issued for individuals who have been determined by the
designated local agency as economically disadvantaged. However,
certifications are subject to revocation if they are incorrect because
of false information provided by the employee.
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