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The Committee on Finance, to which was referred the bill (H.R.
7093) to amend the Internal Revenue Code of 1954 to reduce the rate
of certain taxes paid to the Virgin Islands on Virgin Islands source
income, having considered the same, reports favorably thereon with
an amendment to the text and an amendment to the title and recom-
mends that the bill as amended do pass.

The amendment to the text is shown in italic in the reported bill.

I. SUMMARY

Virgin Islands Taxes
The Treasury and the Government of the Virgin Islands take the

position that present law imposes a 30-percent tax on the non-Virgin
Islands recipient of certain Virgin Islands source passive invest-
ment income, and that present law also imposes withholding at the
source by the V.I. payor of such income. The bill will reduce this tax
to 10 percent when the recipient is a U.S. citizen, resident alien, or
'orporation and imposes a corresponding withholding obligation on
bhe V.1. payor of such income. The bill will allow the V.I. Government
Further to reduce this 10-percent rate in its discretion. The bill will
lot affect payments of V.I. source passive income to non-U.S. persons.



Social Security Disability Insurance (DI)
In addition, the bill will make several changes in the social security

disability insurance program relating to the continuing disability in-
vestigation (CDI) process. The bill will continue DI benefits and
Medicare coverage, for certain terminated beneficiaries pursuing an
appeal, through the Administrative Law Judge (ALJ) hearing; allow
the Secretary to slow the CDI process: requires the Secretary to obtain
medical evidence available for the 12-month period preceding the
CDI review; and require the Secretary to report semiannually on
various aspects of the CDI process.

I. EXPLANATION OF THE BILL

A. Rate of Certain Taxes Paid to Virgin Islands (sec. 1 of the
bill and new secs. 934A and 1444 of the Code)

Present Law

Virgin Islands taxation in general
Under the Revised Organic Act of 1954, the U.S. Internal Revenue

Code is generally applied in the Virgin Islands as the local territorial
tax law, except that tax proceeds are paid into the treasury of the
Virgin Islands. This system has been interpreted to require that, in
a plying the Internal Revenue Code in the Virgin Islands, the name
Virgin Islands" is substituted, where appropriate, for the name

"United States" where it appears in the U.S. Code (the so-called
"mirror image" system).

Corporate and individual "inhabitants" of the Virgin Islands are
taxed on their worldwide income by the Virgin Islands and, by paying
such tax to the Virgin Islands, are relieved of any income tax liability
to the Federal Treasury, even on their U.S.-source income. All corpo-
rations chartered in the Virgin Islands are considered to be inhabi-
tants of the Virgin Islands. In certain circumstances, a United States
corporation may also qualify as an inhabitant of the Virgin Islands.

The U.S. Internal Revenue Code limits the power of the Virgin
Islands government to reduce its income tax (see. 934). The Virgin
Islands may not reduce its taxes attributable to income derived from
sources within the United States. With respect to non-U.S. source
income, the Virgin Islands may not reduce its corporate tax except
to U.S. and V.I. corporations that meet a so-called "80-50 test." This
test allows the Virgin Islands to reduce taxes only for those U.S.
and V.I. corporations that have derived for the past three taxable
years (or applicable part thereof) at least 80 percent of their gross
income from V.I. sources and at least 50 percent 1 of their gross, in-

' Under the Tax Equity and Fiscal Responsibility Act of 1982, Public Law
97-248, the percentage of a corporation's gross income that must be derived from
the active conduct of a trade or business in the Virgin Islands is increased from
50 percent to 65 percent. This increase will be phased in over three years. For
taxable years beginning after Dec. 31, 1982, the percentage limitation will be 55
percent, for taxable years beginning after Dec. 31, 1983, the percentage limitation
will be 60 percent, and for taxable years beginning after December 31, 1984 and
thereafter the percentage limitation will be 65 percent.

That Act did not affect the percentage-80 percent-of gross income that must
be derived from Virgin Islands sources.



come from the active conduct of a trade or business within the Virgin
Islands. Acting within the constraint of the 80-50 test, the Govern-
ment of the Virgin Islands has established further criteria for tax
reductions, such as a $50,000 minimum investment and certain em-
ployment criteria.
Taxation of passive income in the Virgin Islands

U.S. law generally imposes a 30-percent tax on the gross amount
of dividends, interest, royalties, and other fixed or determinable an-
nual or periodical income (hereinafter sometimes referred to as passive
investment income) paid by U.S. persons to nonresident aliens and
foreign corporations when that income is not effectively connected with
the conduct of a U.S. trade or business by the foreign person. This 30-
percent rate is often reduced, or eliminated, by income tax treaties.
U.S. law also generally imposes on the payor of such passive invest-
ment income a duty to withhold the tax due (secs. 1441 and 1442).

Under the mirror system, the Virgin Islands imposes a similar
30-percent tax on passive investment income paid by V.I. persons
to non-V.I. persons, including U.S. persons. The Virgin Islands
cannot now forgive this tax, since the tax is upon the recipient and
not upon the V.I. payor. A U.S. recipient of passive income from the
Virgin Islands may generally take a foreign tax credit for any such
tax (subject to limits) against its U.S. tax liability. Although there is
some dispute about the underlying tax liability of the recipient of pas-
sive investment income from the Virgin Islands, it is the Internal
Revenue Service's position that the recipient is liable for the tax (Rev.
Rul. 78-327, 1978-2 C.B. 196).2

In addition, there is a dispute about the authority of the Virgin
Islands to require withholding of this tax (as opposed to its author-
ity to impose the underlying tax). This dispute has been the subject
of litigation. The U.S. Court of Appeals for the Third Circuit held
that the Virgin Islands did not have the power to impose withhold-
ing.' The basis of this decision was a Treasury Regulation that pro-
vided that U.S. persons were not required to withhold on payments
of passive investment income to V.I. persons: the Third Circuit mir-
rored that Regulation to hold that V.I. persons did not have to with-
hold on payments to U.S. persons. The Treasury Department has since
revoked the Regulation in question. Therefore, according to the IRS,
V.I. persons who pay passive income to U.S. persons must withhold
tax at a 30-percent rate. However, some persons have questioned the
validity of the IRS revocation of that Regulation. The revocation
occurred simultaneously with issuance of a Revenue Procedure that
continued the rule that U.S. persons need not withhold on payments of
passive investment income to V.I. persons. Therefore, some persons
allege that the revocation of the Regulation was invalid and that the
Virgin Islands does not have the power to require withholding of the
tax. It is understood that these issues are again in controversy.

2 No inference should be drawn from this discussion as to the correctness of
the view of either party about this dispute or about the dispute as to the related
withholding obligation.

aVMtco v. Government of the Virgin Island8, 560 F. 2d 180 (3d Cir. 1977), cert.
denied, 435 U.S. 180 (1978).



Guamanian taxation of passive income
Like the Virgin Islands, Guam is a possession of the United States

and has a tax system generally mirroring the Internal Revenue
Code. Until 1972, passive investment income paid by Guamanian
persons to U.S. persons was subject to a 30-percent Guamanian tax.
As is the case with V.I. taxes today, this tax was creditable (subject
to limits) against U.S. tax liability through the foreign tax credit
mechanism. In 1972, finding that the effect of the Guamanian passive
income tax had been to discourage U.S. investment -in Guam, Congress
repealed the tax.4 o

Reasons for Change

The current 30-percent tax on the gross amount of passive invest-
ment income paid by V.I. persons to U.S. persons discourages in-
vestment by U.S. persons in the Virgin Islands. Because no deduc-
tions are allowed, the tax on this income, in many cases, is higher
than the regular corporate or individual tax would be if deductions
were allowed. Although the United States allows a foreign tax credit
for taxes paid to the Virgin Islands, such credits generally cannot
offset U.S. tax on U.S. source income. Therefore, the 30-percent tax
on gross V.I. source passive investment income frequently results
in such income being taxed at a higher rate than similar income
earned by U.S. persons in the United States. This disincentive has
had the effect of retarding investments by U.S. persons in the Virgin
Islands. The Committee has limited the effect of the bill to certain U.S.
persons, because the Committee does not intend to enable foreign
persons to use the Virgin Islands as a conduit to make investments
in the United States.

Explanation of Provisions

The bill will generally limit the Virgin Islands tax on certain
assive investment-type income from sources within the Virgin Is-
ands that is not effectively connected with the conduct of a trade

or business in the Virgin Islands and that is received by U.S. citi-
zens, resident aliens of the United States, and U.S. corporations, to
10 percent of the gross amount received. The bill will continue present
law for dividends paid to such persons out of earnings and profits
accumulated during taxable years beginning before the effective date
(the day after the date of enactment). It will treat post-effective date
dividends as first coming out of earnings and profits accumulated
during taxable years beginning before the effective date.

The bill will allow the Government of the Virgin Islands, in its
discretion, to reduce this 10-percent rate (or to eliminate the tax alto-
gether). The Government of the Virgin Islands will have the discre-
tion to reduce (or eliminate) the tax on the basis of criteria it chooses.
The bill will also limit the complementary withholding tax on such
income to the 10-percent (or lower) rate.

' Congress' method of repealing the Guamanian tax was to repeal the 30-per
cent U.S. tax on passive investment income paid by U.S. persons to Guamanian
persons. Repeal of the Guamanian tax thus occurred through "mirroring" the
repeal of the U.S. tax.
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The 10-percent rate of tax is available only to U.S. citizens, resident
aliens and corporations. The bill will not affect the tax treatment of
payments by V.I. persons to non-U.S. persons, to U.S. trusts, estates,
or partnerships, or to V.I. residents.

The bill makes clear the Virgin Islands' right prospectively both
to impose the tax and to collect it by requiring withholding. The bill is
not intended to affect disputes now pending with respect to prior
years between various taxpayers and the V.I. Government as to
whether under existing law the Virgin Islands can tax U.S. recipients
non-resident in the Virgin Islands on passive income from Virgin
Islands sources.

Effective Date

The new Virgin Islands tax rates will generally apply to amounts
received after the date of enactment. However, the withholding obli-
gation will apply to payments made after the date of enactment.

Revenue Effect

It is estimated that this provision will have a negligible revenue
impact.



B. Provisions Relating to Social Security Disability Insurance
(DI)

1. Continuation of DI benefits to certain individuals pursuing
appeal (sec. 2 of the bill and sec. 223 of the Social Security
Act)

Present Law

A social security disability insurance (DI) beneficiary who is found
by the State agency to be no longer eligible for benefits continues to
receive 'benefits for two months after the month in which he ceases
to be disabled. (As an administrative practice, individuals are now
generally found to be "not disabled" no earlier than month in which
the agency makes the termination decision.) The individual may
request a reconsideration of the decision and, if the denial is upheld,
he may appeal the decision to an Administrative Law Judge (AU).
The individual is not presently eligible for benefits during the appeals
process. However, if the ALJ reverses the initial termination decision,
benefits are paid retroactively.

Reason for Change

In the early stages of the continuing disability investigations
(CDI) review process, while reviews have been focused on cases most
likely to be found ineligible, States have been terminating benefits in
approximately 45 percent of the cases reviewed. Of those cases which
appeal. approximately 65 percent have benefits reinstated by. an
administrative law judge. This wide variation between the decisions
made by State agencies and ALJs, a long recognized problem, stems
from a number of factors.,For example, the beneficiary can introduce
new medical evidence at the ALJ hearing; the ALJ hearing is the
first face-to-face contact between the reviewed beneficiary and a deci-
sion-maker; and the standards of disability used by State agencies and
ALJs differ in some important aspects.

The committee believes that the lack of uniformity of decisions
between State agencies and ALJs is a fundamental problem in the
disability determination and appeals process which must be dealt with
administratively and must be carefully considered when the Com-
mittee takes up substantive legislation. In the meantime, the COm-
mittee believes that some emergency relief is warranted for workers
who are having benefits terminated by State agencies and then-in
more than half the cases appealed-having their benefits reinstated
by an ALJ.

The committee does not intend that its decision to extend benefits
during the appeals process should be considered a judgment that it
disagrees with the standards being applied by the State agency. It is
clearly the responsibility of the administering agency to make the



policy determinations which implement a statute. The Social Security
Disability Amendments of 1980 properly mandated a vigorous effort
to eliminate ineligible individuals from the benefit rolls. This legisla-
tion does not in any way represent a reversal of that mandate but
rather is a temporary expedient to help deal with some of the problems
incident to the implementation of that mandate.

The committee expects that every effort will be made to collect over-
payments from beneficiaries in cases where the final decision is to ter-
minate benefits. While there is provision to waive overpayments in
cases where recovery is clearly inappropriate, the Committee expects
such waivers to be granted only when fully justified and after all alter-
natives for repayment-including repayment over a period of time-
have been explored.

Explanation of Provision

The committee amendment will continue DI benefits and medicare
coverage (at the individual's option) through the month preceding
the month of the hearing decision for terminated beneficiaries pursu-
ing an appeal. These additional DI payments would be subject to
recovery as overpayments, subject to the same waiver provisions now
in current law, if the initial termination decision were upheld.

Effective Date

This provision will be effective for termination decisions occurring
between the date of enactment and July 1, 1983, but in no case would
payments be made for months after June 1983. Cases now pending
an ALJ decision would also be covered by this provision, although
lump sum back payments would not be authorized. Individuals termi-
nated before the date of enactment who have not appealed the decision
would qualify for continued benefits only if they are still within the
allowable period for requesting a review.

2. Secretarial authority to control flow of continuing disability
investigation reviews (sec. 3 of the bill and sec. 221(i) of the
Social Security Act)

Present Law

As mandated by the Social Security Disability Amendments of 1980,
all DI beneficiaries except those with permanent impairments must be
reviewed at least once every 3 years to assess their continuing eligi-
bility. Beneficiaries with permanent impairments may be reviewed less
frequently. The provision in present law specifies a minimum level of
review.

Reason for Change

The committee believes that the requirement of the 1980 amend-
ments mandating a periodic review of the continuing eligibility of dis-
ability beneficiaries is essential for ensuring that benefits go only to
those who are disabled within the meaning of the law. The Committee
also believes that every effort should be made by the Secretary, in co-



operation with the States, to ensure that these reviews are carefully
considered and processed in a timely fashion.

The committee recognizes that some, States may have experienced
unavoidable difficulties in implementing the periodic review proce-
dures. For this reason, the Committee amendment authorizes the Sec-
retary to take into account the capabilities and workloads of the State
agencies in assigning cases to the States for review. To some extent,
actions already implemented administratively may have relieved the
situation in some States, but this amendment will make clear the Sec-
retary's authority to provide such relief even if this means that the
statutory schedule of reviewing one-third of the caseload each year
cannot initially be met. The Committee emphasizes, however, that it
continues to view the integrity of the disability rolls as a matter of
high national priority which must be achieved in all States by the
prompt implementation of a thorough program of periodic review.

The committee notes that the full cost of State agency administra-
tion is borne by the social security trust funds. It is expected that the
Secretary will request and make available to the States adequate re-
sources to achieve full compliance with the 1980 amendments as rapid-
ly as possible. In particular, the Committee insists that this authority
shall be used only where the State is unable to carry out the full work-
load despite a good faith effort to achieve the necessary staffing and
otherwi-e take advantage of the resources made available. The Com-
mittee also expects the Administration to undertake all necessary ac-
tions to assure that the program of periodic review is properly and
evenhandedly implemented on a nationwide basis.

Explanation of Provision

The committee amendment provides the Secretary of Health and
Human Services the authority to slow--on a State-by-State basis-the
flow of cases sent to State agencies for review of continuing eligibility.
The Secretary is instructed to take into consideration State workload
and staffing requirements, and is authorized to slow reviews only in
States that demonstrate a good faith effort to meet staffing require-
ments and process claims in a timely fashion.

Effective Date

This provision will be effective on enactment.

3. Medical evidence requirement (sec. 4 of the bill and see. 221
of the Social Security Act)

Present Law

Although current law does not specify a time period for the collec-
tion of medical evidence, current procedures, detailed in the guidelines
used by State agencies, require the SecretAry to seek to obtain all
medical evidence from all persons or institutions which have diag-
nosed or treated the individual within the 12-month period preceding
the review of an individual's continuing eligibility.



The adoption of this procedure was announced by the Administra-
tion in May 1982. Previously, any requirements as to the length of the
period over which medical evidence should be sought were left up to
the States. For some individuals, medical evidence was gathered over
more than a 12-month period. For others, medical evidence was gath-
ered over a shorter period.

Reason for Change

The committee regards as a high priority the careful development
and consistency of decisions to terminate or continue disability benefits.
This provision is intended to contribute to both of these objectives.
It is not the committee's intention that this provision require the
Secretary to pay for medical evidence which is not useful for an
evaluation of the individual's impairment.

Explanation of Provision

The committee amendment puts into law the requirement that the
Secretary must attempt to seek and obtain all relevant medical evi-
dence from all persons or institutions which have diagnosed or treated
the individual within the 12-month period preceding the review of an
individual's continuing eligibility.

Effective Date

This provision will be effective on enactment.

4. Report to Congress (sec. 5 of the bill and sec. 221 (i) of the
Social Security Act)

Present Law

There is no requirement for periodic reporting to the Congress by
the Secretary of Health and Human Services with respect to con-
tinuing disability investigations.

Explanation of Provision

The committee amendment requires the Secretary to report to the
Senate Finance Committee and the House Ways and Means Commit-
tee semiannually on the number of: Continuing eligibility reviews,
termination decisions, reconsideration requests, and termination deci-
sions which are overturned at the reconsideration or hearing level.

Effective Date

This provision will be effective on enactment.



III. COSTS OF CARRYING OUT THE BILL AND VOTE OF
THE COMMITTEE IN REPORTING THE BILL

Budget Effects

In compliance with paragraph 11(a) of Rule XXVI of the Stand-
ing Rules of the Senate, the following statement is made relative to
the budget effects of H.R. 7093, as reported.
Budget receipts

The committee estimates that the tax provision relating to the Vir-
gin Islands will have a negligible revenue effect.

The Treasury Department agrees with this statement.
Buget outlays

According to the Congressional Budget Office, the provisions relat-
ing to social security disability insurance would result in an increase
in Federal outlays of $60 million in fiscal year 1983 and would reduce
Federal outlays by $20 million in fiscal year 1984, due exclusively to
the temporary payment of benefits through the appeals process. Any
outlay effects in fiscal years 1985 through 1987 would be negligible.

Vote of the Committee

In compliance with paragraph 7 (c) of Rule XXVI of the Standing
Rules of the Senate, the following statement is made relative to the
vote by the committee on the motion to report the bill. H.R. 7093, as
amended, was ordered favorably reported by voice vote.
IV. REGULATORY IMPACT OF THE BILL AND OTHER

MATTERS TO BE DISCUSSED UNDER SENATE RULES

Regulatory Impact

Pursuant to paragraph 11 (b) of Rule XXVI of the Standing Rules
of the Senate, the committee makes the following statement concern-
ing the regulatory impact that might be incurred in carrying out the
provisions of H.R. 7093, as reported.
Provisions relating to rate of taxes paid to Virgin Islands

Numbers of individuals and businesses who would be regulated.-
The bill does not involve new or expanded regulation of individuals
or businesses.

Economic impact of regulation on individuals, consumers and bvwi-
nesses.-The bill does not involve economic regulation.

Impact on personal privacy.-This bill does not relate to the per-
sonal privacy of individual taxpayers.

(10)



Determination of the amount of papemork.-The bill will involve
some paperwork requirements for the Virgin Islands and affected tax-
payers in determining withholding changes under the bill.

Provisions relating to social security disability insurance
The disability insurance amendments will make additional benefits

available to certain individuals. While there may be some additional
forms which must be filed as a consequence of this change, the eco-
nomic circumstances of affected individuals will clearly be improved.
Tha bill will not impact on personal privacy.

Other Matters

Consultation with Congressional Budget Office on Budget
Estimates

In accordance with section 403 of the Budget Act, the committee
advises that the Director of the Congressional Budget Office has ex-
amined the committee's budget. estimates and agrees with the method-
ology used and the resulting estimates (as indicated in Part III of this
report). The Director submitted the following statement:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, D.C., September 30, 1982.
Hon. ROBERT DOLE,
Chairman, Committee on Finance, U.S. Senate, Washington, D.C.

DER M. CHAIRMAN: In accordance with Section 403 of the Budget
Act, the Congressional Budget Office has examined H.R. 7093, as
ordered reported by the Committee on Finance on September 28, 1982.
The bill reduces the 30 percent tax on non-Virgin Island passive in-
vestment (dividends, royalties, interest) to 10 percent. However, the
bill will continue the current 30 percent rate for dividends paid to
individuals out of earnings and profits accumulated during taxable
years beginning before the effective date of the bill.

This bill does not provide any new or increased tax expenditures.
The Congressional Budget Office also estimates that the bill will have
a negligible effect on budget receipts.

A Disability Insurance provision would permit payments to cases
appealing a termination decision through an administrative law judge
hearing. The provision would permit payments through July 1983.
This would add an estimated $60 million to federal outlays in fiscal
year 1983 and would reduce federal outlays by $20 million in 1984. Any
outlay effects in fiscal years 1985 through 1987 and the budget author-
ity effects in all years would be negligible.

Sincerely, RAYMOND C. SCHEPPACH

(For Alice M. Rivlin, Director).

New Budget Authority
In compliance with section 308(a) (1) of the Budget Act, and after

consultation with the Director of the Congressional Budget Office, the
committee states that the bill has a negligible effect on budget author-
ity in all years.
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Tax Expenditures
In compliance wih section 308 (a) (2) of the Budget Act with respect

to tax expenditures, and after consultation with the Director of the
Congressional Budget Office, the committee states that the bill involves
no new or increased tax expenditures.

V. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In the opinion of the committee, it is necessary in order to expedite
the business of the Senate, to dispense with the requirements of para-
graph 12 of Rule XXVI of the Standing Rules of the Senate (relating
to the showing of changes in existing law made by the provisions of
H.R. 7093, as reported by the committee).



VI. ADDITIONAL VIEWS OF SENATOR LONG ON H.R. 7093

The social security disability program was enacted in 1956. At the
time it was passed, Congress believed it was adopting a narrowly
drawn program which would serve only the most severely disabled.
The actuaries projected that its cost would be modest and that it could
be financed over its entire future history by a tax rate of less than one-
half of one precent. Over the years, these early cost estimates have
proven much too low. The number of people drawing benefits has
grown far beyond anything that was anticipated in 1956. The long-
range cost of the program is now projected to be some three an one-
half times as great as was expected in 1956. By 1980, it was clear to
Congress that this was a program out of control.

In 1980, the Congress enacted legislation designed to bring the so-
cial security disability insurance program back under control. A major
element of the 1980 amendments was a requirement that the Adminis-
tration begin a thoroughgoing periodic review of the eligibility
of all beneficiaries. This review has been undertaken and, as was antic-
ipatcd, a large portion of the cases reviewed have been found to be
ineligible. Yet the Finance Committee in this bill recommends the
extraordinary procedure of continuing to pay benefits to individuals
who have been found to be ineligible for those benefits until they have
exhausted a lengthy administrative appeals process.

I believe that continuing benefits is a fundamentally incorrect ap-
proach to this situation. The individuals being terminated from the
disability rolls are people who have been found not to meet the re-
quirements for eligibility. The present review process was mandated
because of deep Congressional concern that the cost of the disability
program had grown out of control. Lax administration was a major
reason for the uncontrolled growth of the program. Because of this lax
administration, many people were put on the benefit rolls who did
not meet the stringent requirements that Congress established for this
program.

The social security disability program from its very inception was
intended as insurance against the virtually total loss of earnings abil-
ity arising from severe disabilities. Time and again Congress has re-
affirmed the intent to limit benefits under this program only to those
peoplP, who cannot work. Unfortunately, the program has not always
been administered in a way which carries out this mandate. As a result,
individuals have been put on the benefit rolls even though their dis-
abilities are not so severe that they are no longer capable of substan-
tial work activity. Some of these individuals are in fact handicapped,
but they are not so disabled as to meet the standards of the social se-
curity disability program.

Tle Committee proposal will result in significant expenditures of
social security trust fund monies. These expenditures will go to pay
benefits primarily to people who do not qualify for those benefits.
While the legislation provides for recovering these incorrect payments
at a later date, most of those payments will not in fact be recovered.



The Administration believes that they will be able to get back about
half of the incorrect payments, and ihat may be a highly optimistic
estimate. The payment of benefits during appeal will tend to aggra-
vate the existing serious problems which exist within the social secu-
rity appeals system. Moreover, there is a danger that this legislation
will be viewed as undermining the mandate of the 1980 Amendments
for vigorous administration to assure that benefits are paid only to
eligible individuals.

TIIE NATURE OF THE SOCIAL SECURITY DISABILITY PROGRAM

When the social security disability program was enacted in 1956,
it was intended to be a program for those individuals who are so dis-
abled that they cannot engage in any kind of substantial work activity.
There are many people who suffer handicapping ailments, and these
individuals are deserving of great sympathy. However, the social
security disability program was not intended as a pension to be paid
to anyone with a handicap. If the social security trust funds are to
be used to pay benefits to all those who have suffered a medical con-
dition which restricts their earnings capacity, the Congress will need
to enact very substantial increases in the social security tax rate to
fund the program.

This is not to say that Congress should not address the problems
of handicapped individuals. A great deal can be done through a va-
riety of programs to assist these individuals to regain the ability to
work and to encourage the expansion of employment opportunities.
Consideration needs to be given to improving those programs and to
strengthening the incentives in the tax laws for hiring the handi-
capped. But the social security disability insurance program is based
on a different premise and addresses a different population. The social
security program is insurance against that catastrophic situation in
which a worker becomes so disabled that he has totally lost the ability
to support himself.

The limited intent of Congress with respect to this program can
be seen by looking back at its legislative history. In 1957, when the
program was newly enacted, the actuaries projected that, its costs
would represent less than one-half percent of taxable payroll. By
1980, that cost was projected at 1.5 percent of payroll-more than
31/9 times as much.

Despite the intent of Congress that this should be a program nar-
rowly limited to people who have totally lost the ability to earn a
living, there has been a continual tendency to put on the rolls indi-
viduals who are less severely disabled. In part this may arise from
a misunderstanding of the purposes of the program. In part it may
arise from the unwillingness to expend the funds necessary to ad-
minister the program tightly.

The Congress has reaffirmed its original intent to restrict this pro-
gram to the most severely disabled individuals when it has reviewed
the program. In 1967, for example. it appeared that courts were ap-
plying a rule which would give benefits to any individual with a
disability sufficiently severe to keep him from doing his usual work
or any other work available in his locality.
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DI FINANCIAL FORECASTS IN EARLIER TRUSTEES' REPORTS

[Intermeoiate Assumptions)

Long-range cost Cost estimates
Year of earlier trustees' report [in cent of for CY 1980

W are n paYatD] [dollars inbillions]

1957 ........................................................................................ 0.42 $1.0
1960 ........................................................ *............... .............. 0.35 1.5
1965 .................................................. . . . . .. . 0.63 2.0
1967 ........................................................................................ 0.85 3.2
1972 ......................................................................................... 1.18 NS
1977 .......................................................................................... 3.68 17.4
1980 ...................................... 1 .50 115.9

19821 ....................................................................................... 1.50 215.9

Actual for 191.
Estimate.

NS-Not shown in report.
Source: Congieosonal Research Service, July 1982.

DISABILITY INSURANCE PROGRAM COSTS, 1957-82

[In millions)

Calendar year Tlal costs

1957 ..................................................................................................................... $59
1958 .................................................................................................................... 261
1959 ...................................................................................................................... 485
1960 ..................................................................................................................... 600
1961 ...................................................................................................................... 956

1962 ..................................................................................................................... 1,183
1963 ................................................................................ 1,297
1964 ................................................................................................................... 1,407
1965 ...................................................................................................................... 1,687
1966 ......................................................... 1,947

1967 ..................................................................................................................... 2,089
1968 .................................................................................................................... 2,458
]969 ................................................................................................................. 2,716
1970 ................................................................................................................... 3,259
1971 .................................................................................................................... 4,000

1972 ..................................................................................................................... 4,759
1973 ................................................................................................................... 5,973
1974 .................................................................................................................... 7,196
1975 ..................................................................................................................... 8,790
1976 ...................................................................................................................... .10,366

1977 ...................................................................................................................... 11,946
1978 ...................................................................................................................... 12,954
1979 ................................................................................................................. 14,186
1980 ...................................................................................................................... 15,872
1981 ..................................................................................................................... 17,658
1982 ........................ 0 ................................... 18,508

Estimated based on tre Allernative It-B assumptions contained in the 1982 OASDI Truslees' Report.

Source: Social Security Bulletin, Annual Satistical Supplement, 1980.
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DI BENEFICIARIES, YEAR-BY-YEAR, 1957-82
Calendar year Disabled Total DI

workers beneficiaries

1957 ................... * .......................................................................... 149,850 149,850
1958 .................................... 237,719 268,057
1959 .............................................................................................. 334,443 460,354
1960 .............................................................................................. 455,371 687,451
1961 ............................................................................................. 618,075 1,027,089

1962 .............................................................................................. 740,867 1,275,105
1963 ............................................................................................... 827,014 1,452,472
1964 .............................................................................................. 894,173 1,563,366
1965 ............................................................................................. 988,074 1,739,051
1966 ............................................................................................. 1,097,190 1,970,322

1967 .............................................................................................. 1,193,120 2,140,214
1968 .............................................................................................. 1,295,300 2,335,134
1969 .............................................................................................. 1,394,291 2,487,548
1970 .............................................................................................. 1,492,949 2,664,995
1971 .............................................................................................. 1,647,684 2,930,008

1972 .............................................................................................. 1,832,916 3,271,486
1973 .............................................................................................. 2,016,626 3,558,982
1974 .............................................................................................. 2,236,882 3,911,334
1975 .............................................................................................. 2,488,774 4,352,200
1976 ............................................................................................. 2,670,208 4,623,757

1977 .............................................................................................. 2,837,432 4,860,431
1978 .............................................................................................. 2,879,774 4,868,490
1979 .......................... ................................... ......... 2,870,590 4,777,412
1980 .............................................................................................. 2,861,253 4,682,172
1981 ........................... 2,776,519 4,456,274
1982 est. 2 ....................................................... .. ... ... ... ... ... ..... ... ....  2,723,000 4,374,000

Includes spouses and children of disabled workers.
1982 OASDI Truslees' Report, Intermediate Il-B assumptions.

Source: Social Security Bulletin, annual stalislical supplement, 1980.

The Congress felt this was a far broader definition of disability
than was appropriate for the social security disability insurance pro-
gram. To reemphasize the original intent, Congress amended the law
to make it clear tibat an individual "shall be determined to be under
a disability only if his physical or mental impairment or impairments
are of such severity that he is not only unable to do his previous work
but cannot, considering his age, education, and work experience, en-
gage in any other kind of substantial gainful work which exists in the
national economy, regardless of whether such work exists in the
immediate area in which he lives, or whether a specific job vacancy



exists for him, or whether he would be hired if he applied for work"
(sec. 223 (d) of the Social Security Act).

Despite the clear Congressional intent that the social security dis-
ability insurance program be limited to the most severely disabled,
the program continued to experience growth beyond anything that
could be explained by changes in the legislation or demographic
trends. The annual costs of the program increased from a little more
than $250 million in 1958 to over a billion dollars in 1962, to more
than $3 billion by 1970, more than $10 billion by 1976 and more than
$18 billion in 1982.

According to an analysis done in 1978 by former Chief Actuary
Robert Myers, the incidence of persons receiving disability benefits
increased from 4.5 per one thousand insured workers in 1968 to 6.0 per
one thousand in 1972, and to 6.9 per one thousand in 1975--in effect a
50 percent increase over a seven-year period in the rate at which
workers were coming onto the disability rolls. There is no evidence to
indicate that this increase was in any way based on real increased
incidence of disabling conditions among the population at large.

A June, 1977 study by the actuaries of the Social Security Admin-
istration cited a variety of factors as responsible for the growth in
the benefit rolls. Possible explanations included the increased attrac-
tiveness of benefits under a system in which benefit levels had been
substantially increased, changing attitudes on the part of individuals
with impairments, and increased emphasis on vocational factors
resulting in more allowances on appeal. The actuaries also cited the
results of trying to hold down administrative costs during a period of
increased caseloads and the tendency in such circumstances to give
claimants the benefit of the doubt. This problem was described by the
actuaries as follows:

All of this put tremendous pressure on the disability
adjudicators to move claims quickly. As a result the admin-
istration reduced their review procedures to a small sample,
limited the continuing disability investigations on cases
which were judged less likely to be terminated, and adopted
certain expedients in the development and documentation in
the claims process. Although all of these moves may have
been necessary in order to avoid an unduly large backlog of
disability claims, it is our opinion that they had an unfor-
tunate effect on the cost of the program.

By claiming that it is difficult to maintain a proper balance
between sympathy for the claimant and respect for the trust
funds, we do not mean that disability adjudicators consci-
ously circumvent the law in order to benefit an unfortunate
claimant. What is meant is that in a public program designed
specifically to help the people, such as Social Securitv, whose
operations are an open concern to millions of individuals, and
where any one decision has an insignificant effect on the over-
all cost of the program, there is a natural tendency to find in
favor of the claimant in close decisions. This tendency is
likely to result in a small amount of growth in disability in-
cidence rates each year, such as that experienced under the DI
program prior to 1970, but it can become highly significant
during long periods of difficult national economic conditions."
(SSA Actuarial Study No. 74, January 1977, p. 8.)



118

-5-

COMPARISON OF CONTINUING.DISABILITY INVESTIGATIONS (CDI'S)

PROCESSED TO TOTAL DISABLED-WORKER BENEFICIARIES OVER THE YEARS

CDI's processed DI-worker Number of

fiscal year (DI and beneficiaries C rs per ,O0
concurrent (in millions) Dl worker
cases only) beneficiaries

1970 ................ 167,000 1.493 111.8
1973 ............... 1142,000 2.017 70.4
1974 . ........... 1120,000 2.237. 53.6
1975 ............... ................................................ 1 116,000 2.489 46.6
1976 ............... ................................................ 1 129,000 2.670 48.3

]977 ................................................................ 107,220 2.834 37.8

1978 .............. ................................................. 83,651 2.880 29.0
1979 .............................................. ................ 94,084 2.870 32.8
1980 ................................................................ 94,550 2.861 33.0
1981 ............................................................. 168,922 2 2.835 59.6
Oct. 1, 1981 t. June 28, 1982 .......................... 243,785 2 2.723 89.5

Figures proeed by SSA in 1977, but not currently verifiable.
2 [stimales --ed on intermediate Il-B assumptions in the 1982 Trustees' Report

Source: SSA ard Social Security Bulletin, Annuaf Statistical Supplement 1980.

THE 1980 AMEjrND31ENTS

In view of the enormous growth in disability insurance program
costs and caseloads, the Congress enacted legislation in 1980 designed
to bring the program back under control. The 1980 legislation estab-
lished limitations on benefit amounts designed to deal with the prob-
lem of a program in which benefit levels were unreasonably high in
relation to earnings levels. Congress was, however, also concerned
with the evidence of loose administration, and mandated several
changes designed specifically to tighten up the disability determina-
tion process. In order to assure that improper awards to new claimants
were avoided, Congress required the Social Security Administration
to reinstate its former practice of reviewing most State agency allow-
ances before payments are started. To deal with the problem of
improper allowances on appeal, the 1980 Amendments required the
Secretary to begin reviewing cases which are allowed in the appeals
process. Under this provision, the Social Security Appeals Council
is required to reexamine a significant sample of cases decided by
administrative law judges and to reverse those cases which have been
improperly decided.

The 1980 legislation also required that the Administration report
the progress in implementing this review program and provide an
analysis of the reasons why administrative law judges so frequently
overturn initial agency decisions.

Finally, Congress in the 1980 law specifically required that all
disability beneficiaries be reexamined on a periodic basis. This reqir&



ment was designed to assure that those who were not eligible for bene-
fits would not continue on the rolls indefinitely once they began
receiving benefits. In general, the Administration was required to
review each claimant's eligibility at least once every three years; a less
frequent review is permitted in cases which are determined to be
permanent.

INDIVIDUALS BEING TERMINATED ARE INELIGIBLE

The Congress required a periodic review in the 1980 amendments
because of indications that many ineligible people were, in fact, receiv-
ing benefits. The rapid growth of the disability caseloads over the pre-
ceding 10 years was one indication of this. The substantially reduced
level of administrative review during that same period also led to
concern that ineligible persons were receiving benefits. Subsequent to
the enactment of the 1980 amendments, these concerns were verified in
studies conducted both by the Social Security Administration and the
General Accounting Office. In March 1981, the GAO issued a report
entitled "More Diligent Follow-up Needed To Weed Out Ineligible
Social Security Administration Disability Beneficiaries." Based on
the evidence then available, this report concluded that "there could be
about 584,000 persons on the DI rolls who may not meet the program's
eligibility criteria." The annual benefit drain for cash benefits alone
(not including medicare) was estimated to be as high as $2 billion. On
the basis of its findings, the GAO report recommended that the De-
partment give high priority to implementing a more vigorous continu-
ing disability review program.

On the basis of the legislative mandate in the 1980 amendments and
the findings of its own internal studies and those of GAO, the Social
Security Administration did undertake a vigorous program of review-
ing the eligibility of disabled beneficiaries. During the first eight
months of fiscal year 1982, a total of 267,000 reviews were completed.
Forty-seven percent of these cases (121,000) were found to be ineligi-
ble. Although this is a very high rate of ineligibility, it is consistent
with the evidence found in earlier studies. In conducting these reviews,
the Administration has utilized techniques designed to target the first
reviews on those parts of the caseload where ineligibility was more
likely to be found. During the Finance Committee consideration of
this bill, an Administration spokesman stated that the overall ineligi-
bility rate is expected to be about 25 percent by the time the process is
fully implemented.

While these continuing disability reviews are conducted by State
agencies, the Social Security Administration monitors the accuracy of
their decisions by conducting a sample reexamination of State agency
findings. For the period from October 1981 through March 1982 (the
latest available findings) these quality control samples show a 97.5
percent net accuracy rating. In other words, after reexamination of
all of the sampled cases (including obtaining additional evidence
where this seemed appropriate), the Social Security Administration
would have disagreed with the finding of the State agency in only 21/
percent of the cases. This means that by the standards of disability
which are applied by the agency, nearly all the cases being terminated
are, in fact, ineligible for benefits.



CONTINUING DISABILITY INVESTIGATION (CDI) CONTINUANCES AND
CESSATIONS BY STATE AGENCIES, DI AND SSI COMBINED, FISCAL YEARS 1977-821

Total Continuance Cessation
Fiscal year number of Continuances Cessations rate (in rate (in

CDI reviews percent) percent)

1977 ...................................... 150,305 92,529 57,776 62 38
1978 ...................................... 118,819 64,097 54,722 54 46
1979 ...................................... 134,462 72,353 62,109 54 46
1980 ...................................... 129,084 69,505 59,579 54 46
1981 ...................................... 208,934 110,134 98,800 53 47
10/l/81-5/28/82 ....... 266,725 145,321 121,404 54 47

1 Reflect continuance and cessation rates only at the State agency level-not at the district office or at the
hearing or appeal levels of adjudication. These figures differ from the previous table in that they exclude CDI's
where no new medical determination of disability by the Slate agency was required. Other factors have affelted
the individual's entitlement, such as his return to work.

Source: SSA. July 1982.

REQUESTS FOR AU HEARINGS-RECEIVED, PROCESSED, AND PENDING TOTAL CASES.

Fiscal years Requests P Pending (end
received Pof year)

1979 .................................................................. 226,200 210,775 90,212
1980 .................................................................. 252,000 232,590 109,636
1981 .................................................................. 281,700 262,609 128,164
1982 .................................................................. 2 326,300 300,000 2155,064

1 Includes Dl, OASI, SSI, and Black Lung cases.
Sodrre: Estimate provided by SSA, OHA, July 1982.

ADMlNISTRATIVE LAW JUDGE REVERSAL RATES-DISABILITY INSURANCE
INITI!. DENIALS AND TERMINATIONS, FISCAL YEARS 1979-82

Percent of cases reversed
Fiscal year Initial denials Terminations

1979 .........................................................................................
1980 .........................................................................................
1981 .........................................................................................
]st quarter 1982 .......................................................................

S -ceSFA, July ]

59.5
63.8
61.5
65.4



PROBLEMS IN THE APPEALS PROCESS

If an individual's benefits are terminated because he is found no
longer to be disabled, he is entitled to seek a further review of the
issue. The first review takes place as a matter of reconsideration by a
different decisionmaker in the State agency. Most reconsideration
decisions uphold the initial finding of ineligibility. The claimant then
is entitled to ask for a hearing before an administrative law judge. At
the present time, the administrative law judges are reversing a very
high proportion of cases appealed to them. During the first quarter of
1982, 65 percent of terminations which were appealed to administra-
tive law judges were being restored to benefit status. While this is a
very high reversal rate, it is not strikingly different from the adminis-
trative law judge reversal rate in prior years, nor from the admin-
istrative law judge reversal rate of initial claims.

The high reversal rates at the hearings level have been a matter of
concern to the Congress for a number of years. On its face, a system
in which most appealed cases are reversed is a system in trouble. Sim-
ply as a workload matter, such a situation leads to an unduly large
number of appeals. The committee proposal to pay benefits during
appeal will aggravate this problem. Moreover, a high reversal rate
tends to cast doubt on the validity of the entire decisionmaking process
and to invite efforts to game the system.

The 1980 amendments included a requirement that the Social Secu-
rity Administration conduct a study of the factors involved in the
large numbers of ALU reversals. This study found that markedly dif-
ferent eligibility standards were being applied in the appeals process
from the standards used by the agency. In a sample of administrative
law judge decisions, the Social Security Office of Assessment using
agency standards would have allowed 13 percent of the sample-while
the administrative law judges had allowed 64 percent of the sample.
This study indicates that a very significant part of the administrative
law judge pattern of high reversals occurs because the appeals process
simply does not follow the same eligibility standards as the agency.

There will always be some reversals which can be attributed to dif-
ferences of judgment in close cases, evidence obtainable only through
personal appearance, and changes in condition between initial decision
and hearing. But reversals for these reasons represent only a small
part of the caseload. Most reversals are due to the application of easier
eligibility standards.

There can be no justification for continuing a system in which dif-
ferent standards of eligibility are applied at the appeals level than
are applied at the initial determination level. Such a situation invites
universal appeals, denies those who do not appeal of a fair opportunity
to receive benefits, and creates a revolving door situation in which one
part of the agency puts an individual on the rolls after another part
of the same agency has taken him off the rolls. It is the responsibility
of the administering agency, in this case the Social Security Admin-
istration, to develop the procedures and guidelines which will carry-
out the requirements of a law. Policy decisions should be made by the
agency and should be carried out by all parts of the agency including
those charged with conducting hearings. It is not the function of an
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Table 1. Percent Distribution of Sample Case Allowances and Denials, by Decision-
maker and Basis for Decision I/

Original Appeals Office of Asessment
ALJ Council 'Decision Using

Decision Decision DDS Standards

ALLOWANCES

Total 64% 48% 13%

Medical alone 18 15 6

Medical/Vocational inability
to engage in SGA:

Directed by medical-vocational rule 14 11 5

Specific reasons:
RFC less than sedentary 18 9 0

Pain combined with significant
impairruent(s) 5 3 0

Mental disorders combined with
significant physical impairment(s) 5 4 (2/)

Other medical/vocational 5 6 2

DENIALS

Total 36 52 87

Impairment not severe 11 16 39

Impairment does not
prohibit past work 9 13 28

Directed by medical-vocational rule 13 19 13

Impairment does not prohibit
other work 1 2 4

Other 2 3 3

NOTE: Detail may not add to totals due to rounding.

1/ Percentages shown are for the combined total of DI and SSI claims. Although
there are some differences between the allowance/denial rates for DI claims and
SSIclaims (e.g., the Appeals Council would have allowed about 49% of DI claims
and 45% of SSI claims), these differences do not appear to be significant and do
not affect the findLngs of the review.

2/ About 0.4%.

Source: SSA January 1982 Study



administrative law judge to make agency policy. It is his function to
assure claimants that the agency policy is being carried out in their
case. This responsibility of the administrative law judge was described
in a 1977 study of the Social Security appeals process by the Center
for Administrative Justice. The final report of that study describes
the proper roll of the administrative law judge as follows:

The protection of ALJ decisional independence in the APA
is significant. Once appointed the ALJ s position is perma-
nent; he may be removed only "for cause' after formal ad-
judicatory hearing. Moreover, the ALJ's compensation is de-
termined by the Civil Service Commission, not by his agency.
Cases must be assigned in rotation, the ALJ may not be as-
signed tasks inconsistent with his duties as an AL and, with
respect to the facts at issue in a particular case, the ALJ may
not be approached by anyone, including the employing
agency, save on the record. Moreover, the ALJ may not be
made subject to the supervision or control of any person who
has investigative or prosecuting functions for the agency.

On the other hand, certain aspects of the ALJ's activities
are clearly subject to agency control. ALJ's are not "policy"
independent. They represent an extension of "the agency"
and the agency may control their exercise of discretion by
regulation, guidelines, instructions, opinions and the like in
order to attempt to produce decisions as similar as possible
to those "the agency" would have made. There is no prohibi-
tion even on consultation with agency employees on questions
of law or policy in a particular case.

(Sources: Final Report: Study of the Social Security Administra-
tion Hearing System. Center for Administrative Justice, October
1977, p. 244-5.)

It appears that the Social Security Administration in the past has
not carried out its responsibility to assure that administrative law
judges do in fact implement agency policy as to how and under what
standards the question of disability is to be determined.

This situation should be greatly improved in the near future. The
Social 'Security Administration has undertaken to publish in Social
Security Rulings (which are binding on administrative law judges) a
much more detailed explanation of the criteria to be applied in deter-
mining whether or not an individual is eligible for disability benefits.
The greater part of these rulings will have been published by the end
of October of this year and this project is expected to be essentially
completed with the publication of the January, 1983 Social Security
Rulings. The Administration is to be commended for undertaking to
correct this problem and should continue to monitor the situation and
to publish further guidelines as necessary.

To assure that twe administrative law judges are in fact carrying
out the agency policy as published in these rulings, the Social Security
Appeals Council has the ongoing responsibility of reviewing cases al-
lowed by administrative law judges. This responsibility was reaf-
firmed in the 1980 legislation and the Administration should give a
high priority to implement that responsibility. If the agency suc-



ceeds in conforming the policy applied in the appeals process to the
authoritative agency policy standards, the rate of reversals on review
should fall dramatically. This in itself should tend to reduce the ap-
peals workload to more manageable levels, since claimants will no
longer be encouraged to appeal in all cases (as they are by the present
system). Once these changes are fully implemented, it can be expected
that reversals at the hearing level will tend to occur only where there
is in fact a failue to apply the agency standards at the initial and re-
consideration levels, or where the claimant's condition has in fact
worsened since the initial agency determination.

INITIAL PROBLEMS ARE BEING CORRECTED

The present Administration is to be commended for moving rapidly
and effectively to implement the review requirements mandated by
the Congress. It is unfortunately inevitable that there will be some
difficulties encountered in undertaking any major new initiative. In
the case of the disability review process, this situation was aggravated
by the very large number of cases involved (267,000 during the first

*eight months of fiscal 1982) and by the complications of operating
under contractual arrangements with a network of State agencies.

Sadly. there were some cases of improper terminations and even
some cases of terminations involving individuals with such severe
disabilities as to leave no room for doubt. It is remarkable that such
situations were rare and that the Administration has been able to
maintain a 97.5 percent accuracy rate. Still, every effort should be
made to avoid burdening those individuals who are without any ques-
tion eligible, and the Administration has in fact been sensitive to
this need.

Since the implementation of this program, the Administration has
made numerous changes in its procedures directed specifically at assur-
ing that truly eligible individuals are continued in benefit status and,
insofar as appropriate, are spared the burden of unnecessary reviews.

A letter to the Committee on Finance from the Commissioner of
Social Security outlines the following twelve different steps the agency
has taken to improve its procedures in ways which help assure a high
degree of accuracy:

EXcERPT FROM SEPTEMBER 16, 1982, LETTER FROM COMMISSIONER OF
SOCIAL SECURITY

1. In March, SSA initiated a policy of determining that,
in general, a person's disability ceases as of the time the
beneficiary is notified of the cessation. This change reduces
situations where the beneficiary is faced with the need to
pay back past benefits because of a retroactive determination.

2. Since May, SSA has mandated that States review all
medical evidence available for the past year-a directive
which ensures that every State is looking at every piece of
evidence that might be pertinent to a case.

3. SSA has underway, in two States, a study to test the
value of obtaining more than one special mental status
examination in cases where evidence from the beneficiary's



treating source is incomplete or inadequate. This is intended
to determine whether a person's mental condition can drasti-
cally change from one day to another. One criticism of SSA's
practice of getting only one mental status examination is
that it gives a misleading "snapshot" of a person.

4. Since March, SSA has required State agencies to furnish
detailed explanations of their decisions in all cases in which
a person's disability has ceased.

5. To insure quality in CDI cases, SSA conducts a quality
review of a sample of cases before benefits are stopped. In
June 1982, SSA doubled the number of quality reviews of
termination cases. The quality has been holding very high
at 97.5 percent. In addition, to demonstrate the importance
of quality in the CDI process, SSA established an interim
accuracy goal for the State agencies will cut waiting for
publication of regulations.

6. SSA has consistently monitored State agency resources
and workloads closely and adjusts the flow of cases to the
individual States to avoid backlogs when problems have
arisen in their acquiring adequate resources. The selective
moratoriums on new CDI cases that SSA has implemented
for August and September (and even earlier in some States)
has been easing problems in specific States that have had
unusually large backlogs.

7. Starting in October, SSA will use a new procedure for
beginning a CDI review: each beneficiary will have a face-to-
face interview with an interviewer in the local Social Security
office. The interviewer will explain how the review works
and what the beneficiary's rights are, obtain information
about the beneficiary's medical care and treatment and current
condition, and-in some cases-conclude the review process
where it is clearly warranted based on the beneficiary's
current medical condition.

This will correct the single most glaring anomaly in the
CDI process. Recipients whose cases are selected for review
under the 1980 Congressional mandate rarely, if ever, come
face-to-face with a decisionmaker until and unless the case
is pursued to the third level of review and appeal-a process
which may drag on as much as 6 months to a year after bene-
fits have been stopped. This one flaw in the program is per-
haps more to blame than any other factor for the seemingly
senseless "horror stories" we have all seen from time to time
of people being dropped from the rolls despite glaringly
obvious disabilities.

8. To improve the quality of determinations in difficult
cases where it is necessary to determine a person's capacity to
do work-related activities despite a severe impairment, SSA
is requiring that the determinations as to remaining capacity
be more detailed and explicit so that the basis for the final
decision is clear.

9. SSA has taken many actions to improve the quality of
consultative examinations purchased by the Government in



cases where medical evidence from a person's physician is
unavailable or incomplete.

10. SSA has been very sensitive to the need for special
handling of cases involving psychiatric impairments. SSA
has met with mental health groups to obtain their recommen-
dations for improvements and is reevaluating all guidelines
for evaluation of mental impairments. SSA has also encour-
aged the States to increase the number of psychiatrists on
their staffs in order to enhance their ability to review cases
involving mental impairments. Secretary Schweiker has
asked the American Psychiatric Association for assistance in
recruiting psychiatrists for the States.

11. SSA has added more than 140 Administrative Law
Judges to what is already perhaps the largest single adjudi-
cative system in the world, bringing their total number to
more than 800 and providing them with significantly more
support staff to help reduce the backlog of cases that has been
a chronic problem in past years.

12. Based on our findings in the first year of the CDI
program, SSA has broadened the definition of the perma-
nently disabled who need not be subject to the every-three-
year CDI process mandated under the law. As a result, SSA
expects to exempt an additional 165,000 beneficiaries from
the CDI process during the next fiscal year-which will mean
reducing the total from about 800,000 to about 640,000, a
major reduction in workloads for the State agencies.

Included in these measures is an important change under which a
personal interview is conducted by a Social Security Administration
employee before a case is even sent to a State agency for review. This
personal interview assures that claimants will be acquainted with the
implications of the process and will have the opportunity to present
their views and to make available any relevant evidence. Moreover,
the face-to-face interview creates a situation in which obviously in-
appropriate reviews can be detected at the very beginning of the
process. In such situations, the case is not even sent to the State agency
but is referred back to the Social Security central office with a recom-
mendation that further review be discontinued.

These actions should reduce to an absolute minimum the incidence
of improper terminations. Together with the administrative steps
being taken to improve the appeals process, these changes eliminate
any possible basis for continuing benefit payments beyond the point
of the initial State agency determination.

FINANCE COMMITTEE APPROACH INADVISABLE

The Committee has recommended an approach which would con-
tinue benefits during the appeals process. This approach has nothing
to recommend it. If the bulk of initial decisions denying benefits were
incorrect, the proper approach would be to change the initial decision
process rather than to pay benefits to those who happen to appeal that
initial decision. In fact, however, the evidence available to the Com-
mittee does not indicate that the bulk of initial decisions are wrong.



Rather, it indicates that over 97 percent of the decisions are correct.
Consequently, the Committee bill will result in spending social
security trust fund money primarily to pay improper benefits. Some
of this money will be subsequently recovered; most of it will not.
Except in those cases where the individual's benefit is continued on
appeal (and this will frequently be an improper continuation) the
amendment does nothing but postpone the day of reckoning. More-
over, it will leave the terminated beneficiary with the burden of a
substantial overpayment at that point.

The implications of the Committee amendment may be even more
than the short-term improper expenditure of many millions of dollars
in social security trust funds. The history of the social security dis-
ability program seems to show a fair degree of volatility in the applica-
tion of adjudicative standards. The Congress has faced a continuing
need to reemphasize its original intent that the definition of disability
be applied strictly and narrowly. In the 1980 Amendments Congress
spoke forcefully and, thus far, effectively to this issue. There is a
distinct danger that these amendments would be viewed by all ad-
judicators as a reversal of this Congressional intent. This bill could
be seen as a Congressional judgment that most, or a substantial pro-
portion, of the agency's terminations are incorrect. If this occurs, it
could cause the State agencies to allow more claims.

In addition, the Committee provision is bound to have substantial
impact on the appeals process, probably in ways which will undermine
the attempts of the Administration to bring the appellate process back
into line with the agency policy. Simply on a workload basis, the
decision to pay benefits through the hearing level will stimulate addi-
tional appeals from individuals with little expectation of ultimately
winning reinstatement. In addition, the hearings officers like the State
agencies may read into this legislation a subtle message that Congress
is reversing its earlier concern over the integrity of the benefit rolls.


