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REMEDY FOR ARTIFICIAL PRICING OF ARTI-
CLES PRODUCED BY NONMARKET ECONOMY
COUNTRIES -

FRIDAY, JANUARY 29, 1982

U.S. SENATE,
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Washmgtom D.C.

The subcommxttee met, pursuant to notice, at 9:34 a.m., in room
2221, Dirksen Senate Ofﬁce Building, Hon. John C. Danforth
(chalrman) é)e residing.
 Present: Senators Danforth Heinz, Long, and Byrd.

"[The press release announcing the hearing and the prepared
statements of Senators Danforth and Heinz follow:]

M



Press Release No, 82-102

PRESS RELEASE

FOR IMMEDIATE RELEASE UNITED STATES SENATE
January 8, 1982 COMMITTEE ON FINANCE
Subcommittee on International
Trade

2227 pirksen Senate
Office Building

FINANCE SUBCOMMITTEE ON INTERNATIONAL TRADE
SCHEDULES HEARING ON S. 958, A BILL TO
AMEND THE TRADE ACT OF 1974 TO PROVIDE A SPECIAL
REMEDY FOR THE ARTIFICIAL PRICING OF ARTICLES
PRODUCED BY NONMARKET ECONOMY COUNTRIES

The Honorabia John C. Danforth (R., Mo.), Chalrman of the
Subcommittee on International Trade of the Committee on Finance,
announced today that on January 29, 1982, the Committee will hold a
hearing on S. 938, This bill, introduced by Senator John Heinz (R.,
Pa.), would amend the Trade Act of 1974 and the Tariff Act of 1930 to
provide a special remedy for the artificial pricing of articles
produced by nonmarket economy countries,

The hearing will begin at 9:3¢ a.m. in Room 2221 of th2 Dirksen
Senate Offfce Buflding.

chairman panforth stated that Administration and private witnesses
are expected to testify., Witnesses are requested in particular to
address the following issues, among others they may wish to discuss:

.

(1) How to define a nonmarket economy country;

(?) aspects of trade with nonmarket economy countries that are
uniquely trade-distorting, including artificial pricing
techniques;

(3) the adequacy of current U.S. law and practice that address
such trade~distorting practices;

(4) the concepts of "artificial pricing® and "lowest free-market
price of like articles”™ in S. 958; and

(5) how the approach taken by S. 958 to nonmarket economy country

unfalr trade practices relates to international trading
rules,

BEST COPY AVAILABLE |
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OPENING STATEMENT OF SENATOR DANFORTH

Today we address a recurrent problem in the administration of our trade laws:
How fairly to assimilate into our trading system goods that are produced in and ex-
ported from economic systems operating under principles bearing little or no rela-
tion to our own. The Congress has often expressed concern that the political, strate-
gic and economic considerations that induce centrall{’planned export decisions may
not only unfailg' prejudice the competitive efforts of U.S. industries, but also threat-
en broader U.S. national interests. Thus, section 406 of the Trade Act of 1974 was
intended to provide a special remedy for market disruption caused by rapidly in-
creasinf imports from communist countries. Similarly, section 778(c) of the Tariff
Act of 1980 offers an alternative method of calculating the foreign market value of
State-controlled economy goods that are allegedly dumped here. Our concern today
is that these and related provisions of the trade laws are inadequate.

Use of section 406, for example, never has resulted in relief for the petitioning
U.S. industry. Petitioners are faced with the difficult task of showing that imports
are not just increasing, but doing so rapidly, and that their injury is materia and
results substantially from a single source. Even if one hurdles these obstacles, the
industry must then convince the President to separate sufficientl the merits of the
case from diplomatic considerations of the moment to grant.relief. Of course, the
uncertainties of this process equally affect purchasers and sellers of the imported
product. I will be interested to hear one of our witnesses discuss the unhappy cir-
ggi;';stancee surrounding the Russian Ammonia case—unhappy for all concerned, I

ieve.

So too has the administration of the dumping law proved unsatisfactory. It is diffi-
cult to obtain reliable price and cost data from nonmarket economy producers, even
if they wish to cooperate. Although the necessity of finding some reliable value calu-
clation requires the Commerce Department’s best efforts to construct_costs- absent
reliable data, even if a surrogate economy must serve as the basis, I understand
thtlltts many importers and domestic petitioners alike have little confidence in the re-
sults.

Occassionally, it appears that the combination of inadequacies in sections 773(c)
and 406 can lead to perverse results. I understand, for example, that in one recent
case the U.S. company failed in its section 406 petition for relief because the im-

rts were not increasing rapidly. It gained an rmative dumping order from the

mmerce Department b on value in a surro%ate country—but it failed to gain
real relief, because the margins were eliminated by subsequent exchange rate fluc-
tuations in the surrogate country’s currency! Except use as a hypothetical exporter,
or course the surrogate has no relation with the real case at all.

I believe that a simplified, reliable way of calculating the fair value of nonmarket
economy good is essential to the proper operation of our dumping laws. And T think
it is wrong to offer U.S. industries the f: hope of protection obstensibly provided
by section 406. S. 958 provides one means of addressing these concerns. On the other
hand, in most cases S. 958 would deny importers the usual benefit of a requirement
that domestic industries show they are being injured by the-artifical pricing the bill
would prescribe. Whether this is a good folxcy, and consonant with our internation-
al obligations, is another issue on which I hope to hear more today.

« OPENING STATEMENT OF SENATOR JOHN HEINZ

I am particularly pleased that we are having this hearinion S. 958. It represents
the results of 2 years of work on this legislation, work which has involved extensive
consultations with the private sector, two administrations, and representatives of
nonmarket economies. The bill has been through two major drafts and a host of
miml)‘r ones, and I expect a few additional revisions will be necessary during
markup. .

This hearing is also important for another reason. S. 958 quite possibly represents
the first significant trade legislation the Finance Committee will consider since the
Trade Agreements Act became law in 1979. At that time there was general agree-
ment that a number of issues had been left for later resolution, including action on
safeguards and non-market economy legislation. While I plan shortly to introduce
legislation on the safeguards issue, today’s hearing will concentrate on the latter
issue.

In my view consideration of this issue is particularly timely due to the growing
complexity of our trade relations with socialist economies. Increased trade pro-
duced more unfair trade practice cases involving non-market economies and conse-
quently more dissatisfaction with present law. I expect several of our witnesses
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today will have more detailed comments on the inadequacy of present law, but they
will all be based on one fundamental deficiency—the concept of dumping—sales at
less than fair value—is inherently a free-market concept. It is useful only to the
extent that costs and prices in an economy are real, so that a fair value can be de-
termined. With rare exceptions, these conditions do not exist in a non-market econo-
53; and our law has become seriously contorted in an effort to deal logically with
fundamental inconsistency. ‘

Since 1978, U.S. administrative regulations have attempted to cope with these

roblems through the use of the comparable economy concept. In approach, a
gee-market country at a comparable stage of economic development with the non-
market country is selected and the price of a like article in that economy (or the
constructed value of the article—what it would cost to produce it) i8 used to make

the comparison.
This concept, however, is flawed in several important respects, notably in its two
basic assumptions that a simple and accurate basis exists for dete: when

economies are at comparable stages of devel?ment and that comparable overall
levels of development—assuming such can be determined—mean comparable levels
within a particular industry. For example, when a country has targeted a particular
industry for rapid development in order to stimulate its export sector, the level of
development in that industry is likely to be g:::ger than the economy as a whole,
thus making industry spec%c comparisons on aggregate national analyses

eading. .

hjg‘.ngS soeks to deal with this problem by replacing both section 406 of the Trade
Act of 1974 and the non-market sections of the Antidumping Act with a new system
based on the principles of treating non-market economies as much like Western
economies as possible and of provnl'gfng a fairer and more certain means of determin-
iniewhether an unfair practice has occurred.

t me emgl;rasize latter point—GAO studies and other evidence presented to
Congress in different contexts makes clear that uncertainty is one of the major de-
terrents to trade. One of the biggest drawbacks of present law is the uncertainty
that the investigatory process creates for both parties in a dispute.

In S. 958, an interested party could file a complaint against a non-market econo-
my alleging artifical pricing. Procedures and time limits for the ensuring investiga-
tion are the same as in a countervailing duty investigation.

During the course of the investigation, the Commerce Department would consult
with the nonmarket economy’s government and solicit from it information that
would enable the Department to determine dumping or the presence of a subsidy
suﬁiect to the standards of current law for free-market economies.

, in the Department’s judgment, sufficient, verifiable information is provided to
germit the case to be treated as a normal antidumping or countervailing duty case,
hen the Department shall do so, moving the investigation to the appropriate track
at the same point in time, and applying the injury test as appropriate if the non-
market economy in question has signed the relevant code. Of course, the provisions
of those statutes permitting suspension of the investigation would also apply, as
would all other provisions of current law.

In those cases where the nonmarket economgowill not or cannot provide the nec-

information, preventing the complaint from being handled in a normal way,
a different standard would be employed. That standard would define artificial pric-
ing as sales below the price of the lowest average price free-market producer with
appropriate adjustments. Even in this case, however, the petition would be treated
pursuant to the time frames and procedures applicable to eountervaﬂi%e uty inves-
tigations in existing law. In short, the current concept of a section , which in
many ways parallels section 201, would cease to exist, and instead the section would
be redesigned to deal with unfair trade practices by nonmarket economies rather
than simple market disruption. The latter could be handled through existing escape
clause procedures under section 201 of the Trade Act of 1974. This approach is more
consistent with the division in current law between fair and unfair trade practice
relief provisions and is intended to conform to that division.

In my judgment, we have tried to create with this legislation a carrot and stick
mechanism that will enco e non-market economies to cooperate with our govern-
ment in investigating the allegations in petitions filed against them and to adjust
their economies in a way that will permit such cooperation to take place. Every op-
portunity is presented to treat these countries in these cases precisely as all other
nations are treated under our laws, even to the extension of the injury test in ap-
g::priate cases. This represents a normalization of present law; while at the same

¢ the alternative ‘“lowest averafge price free market producer”’ test provides a
certainty and administrative ease of determination absent in present ations.
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1 am mcularly leased to have as our first witness today, Lionel Olmer, the
Under tary of Commerce. As the agencﬂncharged with administering current
law, the Commerce Department, and Mr. Olmer in particular, know better than
most the groblems with it. I know the Department has been involved in a careful
analysis of the bill and has a number of technical suggestions based on this experi-
ence with nonmarket cases that will be presented at the appropriate time. I am
looking forward to h those suggestions, as well as the testimony of our other
:ixpert witnesses so that the committee can then move on to mark up this legisla-
on.

Senator HEINz. This hearing of the Senate Finance Committee’s
Subcommittee on International Trade has been called to hear testi-
mony on S. 958, dealing with unfair trade practices by nonmarket
economies.

The chairman of this subcommittee, Senator Danforth, has had a
great interest in this matter. And as the author of S. 958, I am
deeply grateful to Senator Danforth, who will be joining us shortly,
for calling this hearing. -

I am grateful to Senator Danforth not only for his interest but
specifically because this hearing represents some 2 years of work
on this legislation coming to a conclusion. That work is embodied
in the bill that is a subject of this hearing. It has also involved ex-
tensive consultations with the private sector, two different adminis-
trations, and representatives of the nonmarket economies them-
selves. The bill been through two major drafts and a host of
minor ones. And I expect a few additional revisions will be neces-
sary during markup. -

In my view, consideration of this issue is particularly timely be-
cause of the growing difficulties in our trade with socialist and
communist countries. These Government-controlled economies are
capable of targeting exports that can be manufactured in mass
quantities and then dumped on the American market at low cost to
capture market share and earn foreign exchange.

Our existing trade laws encourage this kind of activity. And, in
fact, our laws do not really address the underlying structural dif-
ferences between market and nonmarket economies. As a result, it
has been almost impossible for the Commerce Department, which
administers our laws, to learn the cost, prices, and exchange rates
tha: 1thee;e countries use and all necessary information under cur-
rent law.

I expect several of our witnesses today will have more detailed

comments on the inadequacy of present law, but I suspect they will
" all be based on one fundamental deficiency. And that is that the
concept of dumping is inherently a free market concept. It is useful
only to the extent that cost and prices in an economy are real so
that thé'fair value can be determined. With rare exceptions, these
conditions do not exist in a nonmarket economy, and our law has
become seriously contorted in an effort to deal logically with this
basic inconsistency. . '

Current practice is flawed in several important respects, notably,
in its two basic assumptions that a simple and accurate basis exists
for determining when economies are at comparable stages of devel-
opment and the comparable overall levels of development—assum-
ing such can be determined—means comparable levels within a
particular industry.
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S. 958 seeks to deal with this problem by replacing both section
406 of the Trade Act of 1974 and the nonmarket sections of the An-
tidumping Act with a new system based on the principles of treat-
ing nonmarket economies as much like western economies as possi-
ble. And by providing a fairer, more certain means of determining
whether an unfair trade practice has occurred. :

Uncertainty is one of the major deterrents to trade. One of the
biggest drawbacks of present law is the uncertainty that the inves-
tigatory process creates for both parties in the dispute. In S. 958,
an interested party could file a complaint against a nonmarket
economy alleging artificial pricing. Procedures and time limits for
the ensuing investigation are the same as a countervailing duty in-
vestigation. ,

If in the Department’s judgment sufficient verifiable information
is provided to permit the case to be treated as a noyrmal antidump-
ing or countervailing duty case then the Department shall do so,
moving the investigation to the appropriate track at the same
point in time and applying the injury test as appropriate if the
nonmarket economy in question has signed the relevant code.

In those cases where the nonmarket economy will not or cannot
provide the necessary information, preventing the complaint from
being handled in a normal way, a different standard would be em-
ployed. That standard would define artificial pricing as sales below
the price of the lowest average price free market producer with ap-
propriate adjustments. Even in this case, however, the petition
would be treated pursuant to the timeframes and procedures appli-
cable to countervailing duty investigations.

In my judgment, we have tried to create with this legislation a
carrot-and-stick mechanism that will encourage nonmarket econo-
mies to cooperate with our Government in investigating the allega-
tions in petitions filed against them and to adjust their economies
in a way that will permit such cooperation to take place. Every op-
portunity is presented to treat these countries in these cases pre-
cisely as all other nations are treated under our laws, even to the
extension of the injury test in appropriate cases. This represents a
normalization of present law, while at the same time the alterna-
tive lowest average price free market producer test provides a cer-
tainty and administrative ease of determination absent in present
regulations. '

Taken together, I believe the provisions of my bill and the safe-
guards built into it will thwart any socialist or Soviet block coun-
try’s effort to concentrate unfair attacks on our industries and
workers.

Mr. Chairman, I want to express my gratitude to you for this
hearing. I want to take particular note of our first witness, Lionel
Olmer, the Under Secretary of Commerce, whose Department is
charged with administering our trade laws, that you have had so
much to do with the formulation of over the years. And I think
that we have the opportunity to have a very constructive hearing.

Senator DANFORTH. Senator Heinz, thank you. Mr. Olmer, please
proceed. J
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STATEMENT OF HON. LIONEL H. OLMER, UNDER SECRETARY OF
COMMERCE FOR INTERNATIONAL TRADE

Mr. OumeRr. Thank you, Mr. Chairman, Senator Heinz. I have
submitted a prepared statement from which I would like to sum-
marize a few points.

First off, Mr. Chairman, I want to tell you that I am pleased to
be able to report that the administration supports the purpose and
basic thrust of your bill, Senator Heinz, which would provide a spe-
cial remedy for the artificial pricing of articles produced by non-
market economy countries.

I perhaps didn't realize the extent of the difficulty in acquiring
;hat support in the administration but I now know it, and we do

ave it.

Our goal in the Reagan administration is the establishment of
consistency and predictability in the administration of our trade
laws, taking into account at the same time economic and commer-
cial conditions and our national security interests. We, thus, con-
sider consideration of S. 958 to be opportune and most timely. Be-
cause, in part, our experience in the past 2 years with afitidumping
cases involving imports from nonmarket economies has led us to
believe that the present statute and the regulations are both bur-
densome and complicated. The administration of such cases has
been very costly in terms of staff time and extremely expensive for
both the U.S. petitioner and the foreign respondent. Indeed, the
costs, we believe, have discouraged U.S. petitioners from seeking
relief from unfair and injurious competition. Simply stated, the an-
tidumping and countervailing duty laws are market based, as you
have pointed out. We cannot calculate either a true home market
price or cost in the absence of free-market behavior.

Under the current statute, we look to the prices or cost of surro-
gate producers in comparable countries. Thus, since 1980, in Janu-
ary, three cases have been decided involving nonmarket economy
countries. We have determined in those cases that the People’s Re-
public of China is comparable to Paraguay, East Germany to West
Germany, and Hungary to Italy. We think though we have faithful-
ly followed the statute some would say it is not only difficult but
impossible to apply in the best interest of all parties.

While the Department does not agree with all aspects of S. 958,
we believe it should continue to be given the most careful consider-
ation by the committee. We do, indeed, look forward to working
with you in this process. The proposed artificial pricing remedy
and methodology are a great improvement.

Let me highlight a few points of agreement with the bill, and
some changes that we suggest. :

First, we are pleased with its relative simplicity. The greater
degree of commercial certainty, which a more simple test of proce-
dures will bring, is sought after highly by both domestic and for-
eign interests. At the present, many potential petitioners are prob-
ably deterred from seeking justified relief by the complete unpre-
dictability of the result.

It is precisely because we don’t think we can truly measure
prices or costs in a nonmarket economy that we think the artificial
pricing concept is simple, predictable, and nondiscretionary for
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nonmarket. economy dumping cases. We believe the definition of
nonmarket economy country, as currently contained in the bill, is
adequate and administrable, subject to some minor changes in the
language. The majority of cases are filed on merchandise from
countries which are obviously market or nonmarket in nature. Pe-
titions concerning imports from countries whose economic struc-
tures and commercial practices are unfamiliar or are believed to be
nonmarket, would require further investigation as to the presence
of market forces in their particular economies. Each case would be
unique. There can be no automatic checklist of the type of defini-
tion of market versus nonmarket. N

How would the Commerce Department make the judgment?
Well, we would look at whether prices or costs-of the merchandise
at issue are determined in a marketplace to.an extent that normal
antidumping or countervailing duty standards could be applied. If
so, we would go ahead under our procedure for normal cases, and if
not, we would apply the artificial pricing remedy.

We are ple that S. 958 allows the administering authority,

the Commerce Department, to take cognizance of those rare and
-special situations where the nonmarket producer is significantly in-
fluenced by market forces and has the commercial ability and
autonomy to engage in price discrimination and to adjust its behav-
ior in response to the receipt of subsidies.

We ee with 9568 that these rare instances should be treated
under the normal provisions of our antidumping and countervail-
ing duty laws. Such producers should be held to no less of the
standard than market economy producers in enjoying the benefits
of access to our markets.

We believe that S. 958 takes a good step by making the entire
process significantly less cumbersome and complex. In that way,
the artificial pricing approach reduces the overall cost to both peti-
tioners and respondents in pursuing an unfair trade case. That ap-
proach may minimize the disruptions of trade caused by the uncer-
tainty in the market during the investigation of a case.

Now although we ee with the overall thrust of the bill, there
are areas which we believe should be adjusted to make the ap-
proach more similar to our overall approach to unfair trade com-
plaints under the antidumping and countervailing duty laws. We
believe that the definition of petitioner who has standing should be
the same as for antidumping or countervailing duty laws. We be-
lieve partici&ants in an artificial pricing case should have the same
rights of judicial review as are now provided for in antidumping
and countervailing duty proceedings. We believe that the provision
in the bill for duty assessment requires revision. The artificial pric-
ing duty is very similar to the present antidumping duty and that
it should reflect an entry-by-entry comparison of the price of the
merchandise, subject to an artificial pricing order and our fair pric-
ing standard.

the bill at present, there are no provisions for review and rev-
ocation of outstanding artificial pricing orders. We believe that
these orders should be annually reviewed, and, if appropriate, re-
voked, as is not provided for in the review p gs for anti-
dumping casges.
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Finally, we believe that the provision in the bill grantihg an
injury test only to signatories of the Antidumping Code of the
GATT is too limited. We believe that the bill must contain an
injury test which is in harmony with current U.S. antidumping
and countervailing duty practices, and which abides by the require-
ments of our international obligations. : ,

We will review with interest, and I promise you care, any sugges-

. tions made by witnesses at this hearing. We do look forward to
~ working with the members and staff in coming up with a solution
to a difficult problem.

Thank you. '

[The prepared statement follows:]
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STATEMENT OF LIOMEBL H. OLMER -
UNDER SECRETARY OF COMMERCE
" FOR INTERMATIOMAL TRADE
BEFORE THE SUBCOMMITTEE ON TRADE
OF THE COMMITTEE ON TFIMANCE
UNITED STATES SENATE
WASHINGTON, D.C.

JANUARY 29, 1982

Mr. Chairman,

I appreciate the opportggigg t0 appear before the Subcommittee
to inform you of the Department's views on B8.938, a bill to amend
the Trade Act of 1974 to provide a special remedy for the artificial
pricing of articles produced by non-market economy countries.

A priority of the Reagan Administration is to review our trade
policy as it applies to non-market economy countries. Our gosl 1is
establishment of consistency and predictablility, taking into account
economic and commercial conditions aerall as our national security
interests. Both export and import policy are undergoing a thorough
reexamination. In light of this, the consideration of 8.958 is

opportune.

The Administration sttonglyﬂsuppOItl open and free trade, but we
cannot condone lnpértation of merchandise £:oﬁhn6n;na:kot economy
countries, or from any country, which is unfairly traded . U.S.
business and labor rightfully expect and deserve an effective remedy
which is accessible and timely when they are being
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affected by unfair foreign competition, whether from market or
non-market economy countries.

A8 you know, the Department of Commerce has responsibility for
administering two laws concezning unfair import trade, the
antidumping and countervajling duty laws. While imports from
non-market economy countries are provided for in the antidumping
law, the countervailing duty law is silent on the distinction

between market and non-market economy countries .

The provisions of the antidumping law dealing with imports from
non-market economy producers require the Department to look to the
p:iées and costs of a producer in-a free-market economy as a
surrogate "fair value" for the imported product from the non-market
economy. This approach means that potential U.S. petitioners and
the state-controlled economy producers have considerable difficulty
accurately predicting whaé "fair value" will be, because in each
case fair value depends upon the selection by the Department of
Commerce of a surrogate producer in a surrogate country after the
investigation has commenced. This selection must be done for each
new case and again during each annual review of an order to set the

duty assessment and cash deposit rates.

By contrast, the antidumping law in cases dealing with
merchandise from market economy producers assumes that the foreign
exporter will know in advance whether it is dumping in our market

since the Department looks to that exporter's own prices or costs as
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the "fair value" standard rather than those of a surrogate. 1In this
way, tﬂe market economy producer is totally responsible for and can

exercise control over its possible dumping behavior. -

Although we continue to vigorously enforce the current law, the
Department of Commerce's experience in the past two years with B
antidumping cases involving imports from non-market economy
countries leads to the belief that the present statute and
regqulations are burdensome and complicated. Administration of these
cases is very costly in terms of staff time and quite expensive for
both U.S. petitioner and foreign respondent. Indeed, these costs
discourage U.S. petitioners from seeking relief from unfair and
injurious competition. Thus, the results of any investigation may
be highly unpredictable, difficult to calculate, and based on

commercial behavior of a producer not involved in the alleged unfair

trade practice.

Quite simply, the antidumping and countervailing duty laws are
market based. We cannot calculate either a true home market price,
or cost, in the absence of free market behavior. Under the current
statute, we look to the prices or costs of surrogate producers in
comparable countries. Since the Commerce Department assumed
responsibility for these laws in January 1980, three cases have been
decided involving non-market economy countries. We have determined

in those cases that the Peoples Republic of China is comparable to
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Paraguay; East Germany to West Germany; and Hungary to Italy. We
think that we have faithfully followed the statute, but some would
say it's a difficult one to apply at best. At the s&me time, an
alternative remedy, Section 406 of the Trade Act of 1974 applicable
to market disruption from communist countries, has proven a
disappointment to our domestic industries. There have been only
seven petitions involving four industries in its seven year hf!toé;:
In five cases the ITC found no market disruption. In the other two,
the President denied relief. FPurthermore, relief similar to that
avalilable under the current Sectiga 406 continues to be available

under Section 201.

While the Department does not agree with all aspects of 5.958,
we believe that it should continue to be given careful consideration
by this Committee. 1In particular, the proposed artificial pricing
remedy and methodology appears to be a great improvement in those
cases where the product under investigation is not made in any
market economy other than the United States. During the remainder
of my testimony I would like to discuss specific points of agreement
with S$.958 and highlight certain changeg we would suggest with the
artificial pricing approach as described in the bill.

First and foremost we are pleased with the relative simplicity

of this proposal, The greater degree of commercial certainty which

a more simple set of procedures will bring is highly sought after by

92-407 0—82—2
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both domestic and foreign intéfests. A simpler approach to the
problem of unfair import competition from non-market economy
producers should make legitimate relief more attainable. At the
present, many potential petitioners are probably deterred from
seeking justified relief by the complete unpredictability of the
result (which depends on both the Department's choice of a
comparable country and the willingness of an uninvolved producer in
that country to cooperate). Under the artificial pricing approach,
a industry in the Unitéd States should have a good idea of price
levels in the marketplace here, and from that information can judge
in advance the viability of its petition. At the séme time, the
artificial pricing approach will enable non-market economy exporters
to reasonably anticipate what we would consider a fair import price
and therefore choose whether or not they wish to participate in our
market in accordance with our rules on fair trade. This stands in
contrast to our present statutory provisions which impose a fair
value standard of which the non-market economy producer has no
knowledge at the time of sale and over which he has no control.

The most frequently heard criticism of the artificial pricing
concept is that it does not permit a non-market economy producer to
demonstrate that its prices or costs in the home market permit it to
undersell legitimately all other producers selling in the U.S.
market. This criticism presupposes that one can determine

accurately the prices or costs in the home market. Yet it is
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precisely because neither we nor the producers themselves can

determine the home market costs or prices that we cannot use our

normal antidumping or countervailing duty procedures. Similarly,

some claim that S.958 allows non-market economy producers to dump in
the U.S. as long as they do not undersell the lowest price seller

here. Once again, this assumes that we can determine when-a————
non-market economy exporter is dumping--which is what we cannot do
satisfactorily. It is precisely because we do not think that we can
truly measure prices or costs in a non-market economy that we think

the artificial pricing concept is a simple, predictable, and

non-discretionary remedy for non-market economy dumping.

We believe the definition of non-market economy country as
currenﬁly contained in this bill is adequate and administrable,
subject to some minor changes in language. Upon receipt of any
petition alleging an unfair trade practice, we would determine
whether the merchandise was exported'f:om a market or a non-market
economy country. In most cases, this would be an easy decision.
The majority of cases are filed on merchandise from countries which
are obviously market or non-market in nature. Petitions concerning
1mborts from countries whose economic structures and commercial
practices are unfamiliar or believed to be non-mar;;t would require
further investigation as to the presenée of market forces in their
particular economy. Each case would be unique. There can be no

automatic check-list type of definition of market vs, non-market.
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Although all governments influence the activities of their
commercial sectors, the key difference between market and non-market
econémies is the method chosen by governments to exert this
influence. In market economies governments affect business
decisions indirectly by sending signals through the econom&'s
marketplace system of relative prices. Governments pursue monetary,
fiscal, and balance-of- 7
payments goals through the use of taxes and incentives, money supply
expansion or contractions, government spending, and purbhases and
sales in Ehe foreign exchange market. In this context, prices and
costs provide a sufficient basis for antidumping determinations, anad
the marketplace provides us standards against which to measure

subsidization.

In non-market economies, however, government 1nte;vention is
much more direct.‘ Typically there is a central planning group which
sets industry and/or sectoral goals for the short as well as long
term. To achieve these goals, production functions and relative
prices are manipulated directly. Among the more comﬁon tools are
di;ect allocations of input factors and complex regulation of their
use. Output prices are-often directly set to reflect overall
economic goals rathet than relative scarcities and 1ndigenous
demand. These methods of intervention generally result in prices
and costs at the company level which cannot be used to develop a

standard of fair value.
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~
How would the éommerce Department make this decision? We would
look at whether prices or costs of the merchandise at issue are
determined in a marketplace to an extent that normal antidumping or
countervailing duty standards could be applied. If so, we would go
ahead under our procedure for normal c&sea. If not, we would apply

the artificial pricing remedy.

We are pleased that S.958 allows the administering authority to
take cognizance of those rare and sﬁbcial situations where the
gpn-matket producer is significantly influenced by market forces and
has the commercial ability and autonomy to engage in price
discrimination and adjust his_behavio: in response to the receipt of
subsidies. _Thete is evidence that in some non-market economy
countries, affirmative decisions hgve been made not to regulate
certain industries or sectors. The commercial goals and constraints
in these sectors can be nearly identical to those operating in a
market economy country. It appears that firms in these sectors
could be market oriented and in these instances their prfées and
costs may be potentially meaningful in the context of an unfair
trade investigation. Therefore, we agree with S.958 that these rare
instances should be treated under the normal provisions of our
aptidumptng and countervailing duty laws and these producers should
be held to no different or less of a standard than market economy

producers enjoying the benefits of access to our market.
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Last, we believe S.958 takes a good step by making the entire
process significantly less cumbersome and complex. In this way the
artificial pricing approach reduces the overall cost to both
petitioners and respondents in pﬁrsuing an unfair trade case. This
approach may minimize the disruption to trade caused by the

uncertainty in the market during the investigation of a case.

Although we agree with the overall thrust of this bill, there
are areas which wé believe should be adjusted to make this approach
more similar to our overall approach to unfair trade complaints
under the antidumping and countervailing duty laws. I would like to

highlight a few of these areas during the remainder of my testimony.

We believe ;hat the definition of "petitioner® who has standing
should be the same as for the antidumping or“countervailing duty
laws. The artificial pricing remedy, like the dumping and
countervail remedies, is meant to protect the U.S. industry and its
workers, and thus the right to petition should be held by the
affected U.S. producer, workers in the affected industry, or a group
of producers together or through their trade association. Alsp, the
administering authority should have the right to self-intitiate if

circumstances warrant,

But . . .
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We believe participants in an artificial pricing case should
have the same rights of judicial review as are provided now for
antidumping and counteryailing duty proceedings. 1In essence, both
petitioners and foreign respondents have the right to challenge many
preliminary and all final determinations, We do not think that the
choice of the method of analysis (artificial pricing vs. "normal"
dumping or countervail) should be subject to interlocutory judicial
review, If it were, the entire procedure could rapidly become quite

'costly and time consuming as competing groups of experts battled
each other in briefs before the court on abstract points of the
theory of market structure. All the while there would remain the
commercial uncertainty surrounding the case. Trade would be
disrupted as relatively minor intermediate determinations were
litigated and appealed through various levels of our judicial \
system, Purther, it is virtually certain that the proceediqg would
have concluded prior to resolution of such litigation. Thus, this
intermediate determination is best subjected to review in the courts

as part of the preliminary determination .

We believe that the provision in the bil} for duty assessment
needs revision. The artificial pricing duty is very similar to the
present antidumping duty in that it should reflect an entry-by-entry
comparison of the price of the merchandise subject to an artificial
pricing order and our fair pticiné standard. In other words, the
assessed duty should equal the difference between the landed, duty-

paid U.S. price and the determined artificial price level.
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In‘Ehe bill at present there are no provisions for review and
revocation of outstanding artificial pricing orders. We believe
that these orders should be annually reviewed and, if appropriate,
revqﬁed as is now provided in the review procedures for antidumping

and countervailing duty proceedings.

Last, we believe that the provision in the bill granting an
fnjury test only to signatories to the Antidumping Code of the GATT
is too limited. We strongly believe that the bill must contain an
injury test which is in harmony with current U.S. antidumping and
countervailing duty pzscticea while abiding by the requirements of

our international obliqatiqns.

When Senator Heinz introduced S$.958, he stated .that he welcomed
debate on this subject. We will review with interest any
suggestibns made by the witnesses at this hearing, and look forward
to working with the members and staff in coming up with a solution

to this difficult problem for our trade laws.

Thank you.
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STATEMENT OF HON. HARRY KOPP, DEPUTY ASSISTANT SECRE-
TARY OF STATE FOR TRADE AND COMMERCIAL DEVELOP-
MENT

Mr. Kopp. Thank you. I have also submitted a statement for the
record, Senator. I have very little to add to what Mr. Olmer has
said. We are in compléete agreement on this issue, as I believe we
are throughout the administration.

The current laws are not effective; they are not providing ade-
quate protection for American interests. They operate, as well, to
interfere with the smooth development of our commercial relation-
ships with nonmarket economy countries because exporters in
those countries do not have any way of determining with any rea-
sonable degree of assurance of how they can price their products
and not run afoul of U.S. law. So even from the exporter’s point of
vli’lew, the current system is one that really could require some
change.

The revisions proposed in S. 958 and the modifications suggested
by Mr. Olmer, I think, would go a very long way toward improving -
the situation for U.S. producers and providing possibilities for the
smooth development of our commerce with those nonmarket econo-
my countries with which we have commerical interests.

Thank you.

[The prepared statement follows:]
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STATEMENT OF HARRY KOPP
. DEPUTY ASSISTANT SECRETARY OF STATE
FOR TRADE AND COMMERCIAL DEVELOPMENT

BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE
OF THE COMMITTEE ON FINANCE
UNITED STATES SENATE

JANUARY 29, 1982

I APPRECIATE THE OPPORTUNITY TO OFFER THE STATE DEPART-
MENT'S VIEWS ON S.958, WHICH WOULD AMEND THE TRADE ACT OF 1974
TO PROVIDE A SPECIALVREMEDY FOR THE ARTIFICIAL PRICING
OF ARTICLES PRODUCED BY NON-MARKET ECONOMY COUNTRIES.

_THE STATE DEPARTMENT HAS, OF COURSE, AN INTEREST IN
MAINTAINING THE INTEGRITY OF OUR INTERNATIONAL OBLIGATIONS
IN THE TRADE FIELD, BUT WE HAVE ONLY A MINOR ROLE IN THE .
ADMINISTRATION OF U.S. ANTIDUMPING AND COUNTERVAILING DUTY
LAWS. THAT ROLg IS TO ENSURE THAT OUR POSTS ABROAD SUPPORT
THE COMMERCE DEPARTMENT IN ITS OVERSEAS INVESTIGATIO&S OF
UNFAIR TRADE PRACTICE ALLEGATIONS. THE COMMERCE DEPARTMENT
SPEAKS AUTHORITATIVELY ON TECHNICAL QUESTIONS REGARDING
THE ADMINISTRATION OF THE COUNTERVAILING DUTY AND ANTIDUMPING

LAWS, AND I WILL THEREFORE DEFER TO MY COLLEAGUES FROM THE
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DEPARTMENT OF COMMERCE ON QUESTIONS OF HOW S. 958 MIGHT

AFFECT THE ADMINISTRATION OF THOSE LAWS.

Vi

DESPITE STATE'S LIMITED INVOLVEMENT. IN THE ADMINIS-
TRATION OF THESE LAWS, THE DEPARTMENT RETAINS A STRONG

INTEREST IN HOW WE APPLY THE ESSENTIALLY MARKET-~-ORIENTED
CONCEPTS OF DUMPING AND SUBSIDY TO THE TRADE PRACTICES OF
NON-MARKET OR STATE~-CONTROLLED ECONOMIES. I HAVE HAD SOME
PROFESSIONAL INVOLVEMENT IN THIS PROBLEM FOR THE PAST 10
YEARS, AS A MEMBER OF THE U.S. EMBASSY IN WARSAW IN THE EARLY
70's AND SUBSEQUENTLY IN THE STATE DEPARTMENT'S OFFICES OF

EAST-WEST TRADE AND INTERNATIONAL TRADE.

FROM MY EXPERIENCE IN THIS FIELD, I HAVE REACHED THE
CONCLUSION THAT THE EXISTING STATUTES FOR IMPORTS FROM NON-
MARKET ECONOMIES DO NOT OPERATE EFFECTIVELY. THE PROCEDURES
REQUIRED BY THE CURRENT LAW ARE ADMINISTRATIVELY COMPLEX
AND EXPENSIVE FOR THE ADMINISTERING AUTHORITY AND THE PETI-
TIONER. THEY COMPLICATE UNNECESSARILY OUR BILATERAL RELATIONS
WITH NON-MARKET GOVERNMENTS, WHICH, LIKE OUR DOMESTIC
PETITIONERS, FACE UMNCERTAINTY, UNPREDICTABILITY, AND UNREASONABLE

DELAY IN THE ADMINISTRATION OF THE LAW.

PERHAPS THE MOST EGREGIOUS FLAW IN THE EXISTING SYSTEM
IS ITS ARBITRARINESS AND THE COSTLY UNCERTAINTY FOR U.S.
PRODUCERS, U.S. IMPORTERS, AND NO&-MARKET ECONOMY EXPORTERS.
UNDER THE CURRENT SYSTEM, THE REMEDY AVAILABLE TO A US PRODUCER

AND THE APPROPRIATE FAIR~MARKET VALUE FOR THE EXPORTER'S
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PRODUCTS ARE DETERMINED BY THE SELECTION BY THE DEPARTMENT
. OF COMMERCE OF A SURROGATE PRODUCER (WHO IS A LIKELY COMPETITOR
AS WELL) AND SURROGATE gpun&ny. NEITHER THE U.S. PRODUCER NOR
INDEED THE NON-MARKET EXPORTER CAN KNOW IN ADVANCE WHAT THE
SURROGATE WILL BE AND WHAT PRICE WILL BE FOUND TO CONSTITUTE

"FAIR VALUE".

IF APPLYING THE CONCEPT OF DUMPING TO NON-MARKET
ECONOMY EXPORTS IS AWKWARD, UNPREDICTABLE AND INAPPRO-
PRIATE, APPLYING THE NOTION OF SUBSIDIZATION IS EVEN MORE
) PROBLEMATIC. WHERE VIRTUALLY ALL ECONOMIC ACTIVITY IS
CONTROLLED BY THE STATE, THE NOTION OF SUBSIDY, LIKE THE
NOTION OF TAXATION, LOSES ITS MEANING.

S. 958 WOULD REPLACE THE LANGUAGE CURRENTLY FOUND IN
SECTION 406 OF THE TRADE ACT OF 1974. WE FAVOR A NEW
APPROACH 50 THE PROBLEMS WHICH THE DRAFTERS Ofx406 SOUGHT
TO ADDRESS.

SECTION 406 HAS INVOLVED OUR PRESIDENTS MATTERS WHICH,
IF TﬁEY gAD NOT INVOLVED STATE~TRADING COUNTRIES, WOULD HAVE
BEEN DEALT WITH AT LOWER LEVELS OF GOVERNMENT. AND THE
SELECTIé;TY OF REMEDY UNDER SECTION 406 - IMPORT RESTRICTIONS
MAY APPLY ONLY TO COMMUNIST-COUNTRY GOODS -~ WAS NOT ALWAYS

APPROPRIATE.
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FOR THOSE REASONS, PRESIDENTS HAVE- BEEN RELUCTANT TO
USE THE 406 REMEDIES. MANY PEOPLE IN AMERICAN INDUSTRY
AND IN THE LEGAL COMMUNITY NOW CONSIDER THAT 406 IS NO
LONGER A USEFUL TOOL TO PROTECT U.S. PARTIES FROM THE IMPACT
OF THE TRADE DISTORTIONS THAT MAY OCCUR IN SITUATIONS WHERE
NEITHER OUR PUBLIC OFFICIALS NOR NON-MARKET ECONOMY PRODUCERS
CAN DETERMINE THE RELATIONSHIP BETWEEN THE EXPORT PRICi AND
THE PRODUCER'S COSTS.

I AGREE WITH THE SPONSOR OF S. 958 THAT A SPECIAL REMEDY
SHOULD BE AVAILABLE TO U.S. PRODUCERS WHO SUFFER FROM THE
INJURIOUS EFFECTS OF THE NON-MARKET ECONOMIC SYSTEMS. THE
PROPOSED "ARTIFXCIAL PRICING" CONCEPT xs; FOR THE MOST
PART, A SIMPLER AND MORE REASONABLE APPROACH THAN THE
EXISTING PROCEDURES.

WE RECOGNIZE THAT THIS WILL ENTAIL AN ELEMENT OF WHAT
SOME HAVE CALLED "ROUGH JUSTICE." BUT THE PRECISION OF THE
RESULTS OF THE WAY WE HANDLE CERTAIN _CASES NOW IS
MORE THEORETICAL THAN REAL.,

I WOULD LIKE TO ADDRESS BRIEFLY THE BASIC ELEMENTS WHICH
THE STATE DEPARTMENT BELIEVES ARE ESSENTIAL FOR WHATEVER

LAW IS EVENTUALLY ENACTED. T ’

FIRST, WE WOULD LOOK FOR A LAW THAT IS TRANSPARENT. IT
SHOULD ALLOW THE U.S. PRODUCER TO PREDICT, WITH SOME CERTAINTY,
THE NATURE AND EXTENT OF THE REMEDY AVAILABLE TO HIM.

THE LAW SHOULD ALSO ALLOW THE NON~-MARKET EXPORTER
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TO ESTIMATE, WITH REASONABLE CERTAINTY, WHAT PRICE HE MAY

CHARGE U.S. CUSTOMERS WITHOUT VIOLATING U.S. TRADE LAW.

TRANSPARENCY DEMANDS THAT THE ADMINISTERING AUTHORITY
BE PRECISE AND CLEAR IN EXPLAINING WHY A GIVEN COUNTRY IS
CONSIDERED TO HAVE A NON-MARKET ECONOMY, SO THAT THE U.S.
PRODUCER MAY CHOOSE AN APPROPRIATE AVENUE FOR RELIEF AND
BENEFIT FROM THE REMEDY PROVIDED AS QUICKLY AS POSSIBLE.
IT IS ALSO IMPORTANT FOR THE EXPORTER TO KNOW WHICH U.S.
TRADE LAWS ARE APPLICABLE TO HIS SITUATION AND WHAT REQUIRE-
MENTS HE WILL HAVE TO MEET TO BE CONSIDERED A "FAIR" TRADER

IN THE UNITED STATES.

A SECOND PRIORITY WE VIEW AS IMPORTANT FOR ANY NEW
LEGISLATION IS THAT IT ESTABLISH PROCEDURES THAT ARE SIMPLE
TO UNDERSTAND, REASONABLY INEXPENSIVE TO INVOKE, AND QUICK

TO ADMINISTER.

I MENTIONED BEFORE THAT WE THINK WE NEED A BIT OF

"ROUGH JUSTICE" TO ACHIEVE OUR GOALS IN TRADE WITH NON-MARKET
ECONOMY COUNTRIES. BUT WE SHOULD NOT GO FARTHER THAN WE HAVE
TO. NEW LEGISLATION SHOULD COMPLEMENT OUR EXISTING COUNTER~
VAILING DUTY AND ANTIDUMPING LAWS, NOT REPLACE THEM.

FOR EXAMPLE, PETITIONERS SHOULD HAVE ACCESS TO NORMAL ANTI-
DUMPING PROCEDURES IF THEY SO CHOOSE AND IF THE ANALYTICAL
TOOLS OF -ANTIDUMPING CAN IN FACT BE USED IN THE?COUNTRY AND

SECTOR INVOLVED.
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I SEE NO POINT IN RESTRICTING IMPORTS UNLESS THEY ARE
HURTING US, AND I THEREFORE FAVOR A PROVISION THAT AN
'"ARTIFICIAL PRICING' REMEDY FOR TRADE PROBLEMS CAUSED BY
NON-MARKET SUPPLIERS BE BASED ON A FINDING OF INJURY. AN
INJURY TEST WILL MINIMIZE THE NUMBER OF DETERMINATIONS
WHICH MUST BE MADE BY THOSE ADMINISTERING A NEW LAW IN THIS
AREA, ENHANCING THE PREDICTABILITY AND SPEED OF EACH CASE.

OUR READING OF S. 958 AS NOW DRAFTED, HOWEVER, LEADS
US TO BELIEVE THAT THERE WOULD BE NO INJURY TEST FOR
;ARTIFICIAL PRICING' INVESTIG&TIbNS, AND THAT THE PRESENT
INJURY TEST REQUIRED IN ANTIDUMPING CASES WOULD BE DENIED
TO COUNTRIES WHICH ARE NOT MEMBERS OF THE GATT ANTIDUMPING
CODE. HOWEVER, SEVERAL NON-MARKET ECONOMY COUNTRIES ARE
GATT MEMBERS BUT NOT CODE SIGNATORIES. THE GATT ITSELF
REQUIRES THAT AN iﬁJUR! TEST%BE PROVIDED TO ALL GATT MEMBERS

__. —1JIN ANTIDUMPING CASES.

- IN ADDITION, THE U.S. HAS CONCLUDED BILATERAL COMMERCIAL
AGREEMENTS WITH SEVERAL NON-MARKET ECONOMY COUNTRIES. THE
HUNGARIAN AND ROMANIAN AGREEMENTS EXéRESSLY REAFFIRM THE
GATT OBLIGATIONS OF THE PARTIES, AND THE CHINESE AGREEMENT
ALSO PROVIDES THAT 'MOST FAVORED NATION' PRINCIPLES WILL
APPLY TO U.S.~-CHINA TRADE.

THE GATT RECOGNIZE;-THAT THE STANDARD PROCEDURES FOR
ASSESSING DUMéiﬁé DUTIES MAY NOT BE APPLICABLE TO THE IMPORTS
OF NON-MARKET ECONOMIES AND ALLOWS FOR SPECIAL PROCEDURES
IN CASES INVOLVING SUCH ECONOMIES.
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IF THE POINTS I HAVE JUST MENTIONED ARE TAKEN INTO ACCOUNT
IN NEW LEGISLATION, IT WILL BE CONSISTENT WITH THE GATT
RULES ON nuupruc,'axn WE WILL EXPLAIN THE NEW LAW TO OUR
TRADING PARTNERS IN THE CONTEXT OF THOSE_RULES.
' I WANT TO STRESS, HOWEVER, THAT IN URGING THAT S. 958
BE MADE CONSISTENT WITH THE GATT RULE WHICH REQUIRES A
SHOWING OF INJURY IN ANTIDUMPING CASES, I AM NOT SUGGESTING
ANY CHANGE IN THE STATUS QUO WITH REGARD-TO INJURY IN CASES
FILED bnnza OUR COUNTERVAILING DUTY STATUTE.

MR. CHAIRMAN, THAT.CONCLUDES MY TESTIMONY., I'D BE
HAPPY TO ANSWER ANY QUESTIONS YOU OR OTHER MEMBERS OF THE

COMMITTEE MAY HAVE.



29

Senator DANFORTH. Senator Heinz.

Senator HEiNz. Mr. Chairman, thank you. First, Senator Mitch-
ell has a prepared statement he would like inserted to the record,
and I ask unanimous consent that he be allowed not only to insert
the statement but he wants to submit some questions to the wit-
nesses as well.

[The prepared statement of Senator George Mitchell follows:]

92407 0—82—3
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A STATEMENT BY AND A QUESTION FroM HON. GEORGE J. MITCHELL,.TO THE ADMINIS-
TRATION _WI1TNESSES CONCERNING THE OPERATION OF THE U.S. ANTIDUMPING AND
COUNTERVAILING Duty LAws As THEY AFFECT SMALL BUSINESSES

I am ¢oncerned by recent cases that have come to my
attention in which relatively small businesses in Maine have’
found it uneconomic to complain about what appears to be subsidized
import competition and dumped imports for the reason that the
expense of proceedings under thg antidumping and countervailing
duty laws as amended by the Tr;de Agreements Act of 1979 is beyond
the- possible benefit to them of a special dumping or countervailing
duty that might be assessed.

Part of the reason for the expense of these proceedings
is the extremely complicated and fast moving nature of title VII
cases. Preliminary determin&tions amount almost to full scale
investigations, and final determinations must be made in not less
than 120 days. In addition, statutory criteria, adopted I recognize
largely froﬁ_lénguage in the International Antidumping and Subsidies
Codes, appears to require exhaustive investigations, even at the
preliminary stages. Merely answering the questionnaires issued
by the Government in such cases involves substantial costs, even
if the petitiéner does not actively litigate his complaints. Thus,
notwithstanding the apparent willingness of both the International
Trade Administration and the International Trade Commission to
undertake affirmatively to investigate complaints by domestic
petitioners, the costs of dumping investigations to small business
have literally become prohibitive.

I am, therefore, seeking suggestions from both Senators
and the Administration, as well as private industry, on ways to
improve the accessibility of the U.S. aptidumping and countervailing
duty laws. I would appreciate, therefore, the Administration's
responding in writing with suggestions on statutory changes that
coulcd be made to improve this accessibility, and I encourage the
Administration and the Commission to undertake every possible
simplification of the operation of these laws so that smaill

business can obtain maximum access to this remedy.

-
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DEPARTMENT OF STATE

Watrirgrer D C 20520

MAY 7 i

Dear Senator Bradley:

On January 29, 1982, the Subcommittee on International
Trade of the Senate Finance Committee held a hearing on
S. 958, a bill concerning trade with non-market economy (NME)
countries. Harry Kopp, Deputy Assistant Secretary for
Trade and Commercial Development at that time, presented
the views of the State Department on the proposed
legislation and the issue in general. Subsequent to the -
hearing, we received from your office a list of questions
on issues related to the bill. We understand that the
Department of Commerce has also been requested to respond
to the same list of questions.

The principal concern of the State Department in this”
area is maintaining the integrity of our international
obligations. However, the State Department retains a
strong interest in the proposed legislation and in the
question of applying the concepts of dumping and subsidiza-
tion to the trading practices of non-market economy countries
(NME's). We support the intent of S. 958 to reform the
existing procedures in favor of ones that are simple to
understand and easy to administer.

The following comments reflect the State Department’s
views on the general issues. Answers to specific
guestions are enclosed. . -

The US antidumping law is designed to foster fair
international trade by nullifying the impact on a US
industxy of foreign price discrimination. Relief from -
unfair trade practices can be granted under the dumping
legislation only when two conditions exist: sales at
less than fair value, and material injury or threat thereof.

The Honorable,
Bill Bradley,
United States Senate.

BEST COPY AVAILABLE
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Implicit in the concept of "sales at less than fair value"
are the notions that: a) true value can be determined;

and b) the exporter can control the sales price of its
product. Under the existing dumping procedures, experience
has shown that neither of these assumptions holds true

with regard to NME's. 1In many NME's, industry is subject
to such a high degree of government intervention and
direction that it is virtually impossible to determine the
true value of prices or costs.

The current US practice of selecting a surrogate free-
market producer for an NME producer prevents the exporter
from selling at dumping prices. The exporter is instead
vicariously subjected to the economic conditions and .
business practices of the surrogate chosen by the Depart-
ment of Commerce. As a result, in many NME dumping cases, -
such as that involving Montan Wax from the German Democratic
Republic, the dumping margin is measured according to
conditions in the surrogate country (in this case, the
FRG) -~ conditions over which the exporter has no control
and, quite often, little or no knowledge. This lack of
certainty, which we consider the most serious flaw in the
current system, is costly for a US producer, who cannot
predict with any certainty the remedy available to him
from the unfair trade practices of NME's, as well as for
the NME exporter, who is unable to estimate with any
certainty what sales price will be considered "fair"
under US trade law.

The problem of-egéablishing "fair value" is not AN
endemic to all sectors nor countries which have tradition-
ally fallen into the "non-market economy" categoxy, and
standard dumping and countervailing duty procedures
can and should be pursued whenever there is evidence that
NME business decisions are responding to market condi-
tions. A standard antidumping or countervailing investiga-
tion is more manageable for NME exporters than a 'surrogate!
investigation, since duties are assessed according to the
NME's own costs of production rather than those of a
surrogate.

In cases where dumping and countervail investigative
methodology is meaningless, the artificial price system
proposed by S. 858 appears to be a reasonable and uncom-
plicated approach to providing US producers with relief
from the unfair pricing practices of non-market economies.
It reduces uncertainty, in that US and foreign producers
are oognizant of the lowest "free-market" sales prices
in the US; and it continues to link the NME exporter to
the behavior of market-oriented producers.
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We believe relief in artificial pricing cases should
be granted only where there is a finding of material injury.
The provision of an injury test would promote free trade
and foster competition by confining trade complaints against
NMEs to those cases which actually affect us adversely.

The fact that AD procedures will be substituted whenever
possible also suggests that an injury test in artificial
pricing cases is appropriate, since both the Antidumping
Code and the GATT itself require an injury test in all
dumping investigations, and several non-market economies
are GATT members and/or Code signatories. In addition, the
US has bilateral commitments with Hungary and Romania
which expressly reaffirm the GATT obligations of both
parties, and we have an agreement with the People's
Republic of China which provides for "most-favored nation”
status.in bilateral US-China trade. -

With cordial regards,

Since

"Powell A. Moore
Assistant Secretary
for Congressional Relations

Enclosure:

As stated.
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\\Attachment

Questions from Senator Bradley with
Answers from the Department of State

The basic purpose of the antidumping law is to ensure that
foreign goods are sold for use in the United States market
generally at the same price as they are sold for use in
the domestic market of the exporting country. Bearing
this basic purpose in mind, wouldn't it make sense for the
Commerce Department to determine a realistic exchange rate
for each non-market country =-- an exchange rate based on

a purchasing power analysis such as the CIA regularly
performs? Couldn't the purchasing power exchange rate
then be used to compare the domestic price of the allegedly
dumped goods, assuming that that price is not_an unreason-
ably artificial one, with the export price?

The purpose of US antidumping law is to promote fair
international trade by offsetting price discrimination by
foreign exporters. Dumping is found if the producer is
selling at less than "fair value", and thereby causing
material injury to a US competitor. Because production
in non-market economies is directed by the government,
with input availabilities, input prices, wages, etc.,
determined by the governments, exchange rate calculations
cannot solve the problem of determining the true costs of
production, i.e., the "fair value" of the product.

When an exporter from Eastern Europe or China is required
to price his sales to the United States at the price of
some third country exporter, particularly if this is the
only third party exporter, doesn't this tend to promote
an informal cartel between competing suppliers to the
U.S. market? Where the only free-market producer of a
non-market country product sold in the U.S., is its U.S.
competitor, S. 958 would require the imported product to
be so0ld at the U.S. producers' price. For example,

I understand this to be the case concerning montan wax
imported from East Germany, a case where the dumping
margin originally found by the Commerce Department has
"disappeared" due to changed economic conditions. I
believe S. 958's rule in such cases would conflict with
the recently published GAO report that recommended that
a constructed value option should exist in U.S.

law for cases in which no third-country producer exists.
In your view where there is no third-country free-market
producer, would application of the rule proposed under
S. 958 create a monopoly price? 1Is it good policy to
encourage monopoly prices with an antidumping law?
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We agree that there may be cases where there is only one
U.S. producer and one foreign producer who is located

in a non-market economy, and that raising the NME
producer's price to the U.S. level might be anticompeti-
tive and harmful to consumers. We favor special
legislative or regulatory provisions to deal with such
cases.

Do you think it is fair competition to use the price

at which an advanced country sells a product in the U.S.
as the surrogate for the "real" domestic price of that
product in the non-market country? Should we treat
some of non-market countries differently than others

in this respect?

Under the existing procedures, a surrogate is chosen
whenever possible according to similar economic
circumstances criteria. This is, however, a flawed
approach, since no two economies are identical. 1In

an artificial pricing system, we would prefer a duty
which would bring the NME price up to the lowest
average price charged in the marketplace regardless of -
the state of development of the producer selling at that
price. We believe this system would be fairer for the
NME producer than the current one because he would

know the minimum acceptable price in the US and could
manage his sales accordingly.

S. 958 provides at paragraph (C) (1) (A) that "whenever a
non-market economy country which is the producer of an
article which is the subject of an artificial pricing
investigation under this section furnishes verifiable
information to the administering authority in connec-
tion with such investigation which is sufficient, in the
judgment of the administering authority, to permit the
investigation to be conducted as a countervailing duty
investigation or an antidumping duty investigation,"
etc., such an investigation will be undertaken. 1In

your opinion, would a non-market country need to

furnish not only cost and price information, but also
evidence that goods are sold on a free market in the
home country, that the currency of the non-market
economy is convertible, and other information on the
general operation of the non-market economy in order

to qualify for such a judgement? Do you expect, for
example, that under present circumstances any of the
following countries could provide sufficient information
to permit the use of home market or third-country prices
for an antidumping investigation: East Germany, Poland,
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Hungary, the Soviet Union, the People's Republic of
China?

We believe those non-market economies and sectors
that are responsive to market forces should be inves-
tigated according to standard antidumping procedures.
The Department of Commerce is in the best position

to develop criteria for making this decision.

Since: {l) present section 406 (which this bill seeks to
replace) requires that actionable "market disruption”
by a Communist country consists of imports increasing
so rapidly as to be a significant cause of material
injury or threat of material injury, to the US industry:
and (2) the normal antidumping procedure, which this
bill seeks to improve, provides that injury to a US
industry must be shown, or the establishment of such an
industry be materially retarded; then: (a) ought not
any such proposed remedy be required to include the
traditional showing of injury to the domestic US

industry? 1If not, why not? (b) 1Is this not especially >

true as applied to those countries which are or become
parties to the GATT antidumping agreement? How would
we handle our treaty obligations to these countries if
S. 958 became law?

It is the State Department's position that any changes
in our antidumping laws -and procedures must be con-
sistent with our international obligations. Our GATT
membership and several bilateral trade agreements
require the US to extend the injury test in antidumping
investigations involving most of the non-market
economies. However, there are several factors which
argue for a universal injury test in artificial price
investigations.- First, artificial pricing investigations
would replace section 406 procedures which are based

on injury. Second, with an injury test in all cases,
there would be no difficulty in switching from an
artificial pricing to a dumping investigation should the
circumstances permit, since the ITC would have begun

an injury investigation at the same time Commerce initiated
its own investigation. Third, American consumers could
enjoy the benefits of low NME prices except if those
prices were actually harming US producers.
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In your view is the proposed definition of "non-market
economy country" workable? The definition reads:
"...any country the economy of which, as determined by
the administering authority, operates on principles
other than those of a free market to an extent that
sales or offers of sale of merchandise in that country
or to countries other than the United States do not
reflect the fair value of merchandise." It appears
tautological. Can such a test be applied reliably?

The definition of non-market economy should be precise
enough to allow a producer to predict with some certainty
which trade laws apply to him. However, we oppose the
compilation of a list of NME countries and believe the
determination to pursue an artificial pricing rather

than standard antidumping or countervailing duty
investigation should be made on a case-by-case basis. _
The Commerce Department is more qualified to comment

on the administrative "workability" of the proposed
definition.

In your view, would the bill tend to encourage the
People's Republic of China and the countries of
Eastern Europe to move toward free market principles,
or would it tend to discourage them by summarily
placing them in "artificial pricing" category?

The artificial pricing system proposed by S. 958

would probably have little effect on the economic
conduct of NME's but, to the extent there would be any
effect, the proposed system would tend to encourage
rather than discourage a particular NME's movement
toward free market principles. We believe this would
occur since an NME producer who was highly competitive
would be able to avoid artificial pricing duties by
proving his competitiveness in terms of free market
behavior.

e
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Senator HEINz. Second, Mr. Chairman, I ask unanimous consent
that my full opening statement, which I, believe it or not, abbrevi-
ated, be placed in the record.

Senator DANFORTH. Without objection. I also have a prepared
statement for the record.

Mr. Hathaway, you are here at the table as well, representmg
U.S.T.R. Do you also have a statement?

Mr. HATHAWAY. Yes, sir.

STATEMENT OF MICHAEL HATHAWAY, DEPUTY GENERAL
COUNSEL, U.S. TRADE REPRESENTATIVE

Mr. HATHAWAY. Senator, I wanted to second what Under Secre-
tary Olmer has said, and state that the U.S. Trade Representative’s
Office fully supports the objectives of the bill. So long as the legis-
lation can be made consistent with our international obligations,
particularly with regard to the injury test, we will be happy to
work with the committee in making it a workable and successful
" piece of legislation. Because I think everybody knows well that this
area has been a mess at least since the golf cart case, it is about
time we got it fixed.

Senator HEINz. As you, Secretary Olmer, described the adjust-
ments you would like to see made, they nearly become a series of
technical adjustments. There seem to be very minor substantive
differences between what we are trying to accomplish and what
you, I think, would like to see enacted. Is that a fair statement?

Mr. OLMER. Yes, sir, it is with the possible exception of the dis-
tance between us on the question of application of an injury test. I
think it is fair to say that.

Senator HEINz. Assuming that we can reach agreement on all of
those issues, including the injury test, then I would assume that
the administration would strongly support the bill. Is that correct?

Mr. OLMER. Absolutely.

Sen;ator HEeinz. Would you agree or would the State Department
agree’

Mr. Kopp. Sure.

Senator Heinz. U.S.T.R?

Mr. HATHAWAY. Yes. We would agree with that.

Senator HeiNz. I compliment you on your good judgment.
[Laughter.]

Let's take a minute, if we may to sharpen our focus on some of
the things you did discuss.

Mr. Olmer, you proposed that there be no judicial review for the
choice of the method of analysm ‘That’s an interesting suggestion. I
plan to ask our attorneys’ panel about it. Do you believe that per-
mitting such a review would substantially increase the time and
expense of litigation?

Mr. OLMER. I think it would take away one ‘of the positive fea-
tures of the bill, which is making it less complex and more expedi-
tious to pursue the case. I think it would be disruptive in terms of
‘the time it would require, and for that reason, oppose it.

Senator HEiNz. Your proposal on change in the method of duty
assessment suggests tilting the procedural focus of the bill away
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from countervailing duty procedures and toward dumping proce-
dures. Is that your intent? And if so, why?

Mr. OLMER. Well, we are getting into some technical areas, Sena-
tor, that I would like to let the lawyers and the economists work
at. I am not an economist. As I like to say, I am an honest man.

Senator HEINZ. You are a lawyer. [Laughter.]

Mr. OLMER. That was selective in its application, Senator. The
statutory time limits in a countervailing duty case, as you know,
are shorter than those in an antidumping case. We think that
those shorter time limits are adequate for an artificial pricing in-
vestigation because the analysis would be much shorter. That'’s the
reason that we would favor that position.

Senator HEeiNz. Do you think the bill should contain explicit cri-
teria for determining when a country is a nonmarket economy?_

Mr. OLMER. I do not, sir, because I think it would, again, inject a
complication that I don’t, frankly, know how we would handle. 1
have seen efforts, in advance, to find what fits into the criteria of
free country as opposed to nonfree. And I think that this would be
the same order of difficulty or impossibility.

Senator HEINz. Do you think the administration could maintain
a list of the nonmarket economies so as to avoid the necessity of a
determination in each case?

Mr. OLMER. I think the risk would be so dynamic that it would
be best to do it on an ad hoc basis. And we would be able to do it in
sufficient time to satisfy petitioners as well as potential respond-
ents.

Senator HEiNz. Mr. Chairman, I want to thank our witnesses for
noting their reservations, which I feel we can work out to both our
satisfactions; and for their very strong support of the concepts. I
think when all is said and done, it could be said that they will be
very strong boosters of S. 958. And I appreciate their support. It is
very, very helpful. -

Senator DANFORTH. Thank you. Senator Long.

Senator LonG. No questions.

Senator DANFORTH. Senator Byrd.

"Senator Byrbp. It appears to me to be a good bill.

Senator DANFORTH. Thank you, gentlemen.

The next witness is Frank C. Conahan, Director, International
Division, U.S. General Accounting Office.

STATEMENT OF FRANK C. CONAHAN, DIRECTOR,
INTERNATIONAL DIVISION, U.S. GENERAL ACCOUNTING OFFICE

Senator HEINz. Mr. Conahan, please proceed.

Mr. CoNnaHAN. Thank you, Mr. Chairman. Senators, we appreci-
ate the opportunity to testify today on this bill. With me are two
key members of our staff who have been working in this area for
the past couple of years, Don Ingersoll and Sharon Chamberlain.

We agree that improvements in the current laws are warranted.
In fact, in September of last year, we issued a report to the Con-
gress entitled, ‘“U.S. Laws and Regulations Applicable to Imports
From Nonmarket Economies Could Be Improved.” This report dis-
cusses how these laws and their regulations could be improved to
make them more effective. I believe that thé report is certainly
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consistent with the obiiectives of S. 958, though, in some respects,
our approach differs. I would like to briefly comment on some of
the major provisions of your bill and discuss our views on them.

We agree with S. 958 that prices and costs should be used when
possible in dumping investigations. We believe, however, that an
injury test should be part of the investigation regardless of wheth-
er the country involved has signed the Antidumping Code. This is
for purposes of consistency with the way other countries are treat-
ed and to conform with article VI of GATT. We believe the method
for calculating artificial pricing proposed in S. 958 is simpler and
easier to administer than current methods. We support it.

We recommended essentially the same approach in our report.
Exclusive reliance on this method, however, would not allow a non-
market producer to demonstrate economic efficiencies that would
justify pricing its product below that ¢ other producers. We believe
that a currently available method, which estimates the value of
production factors, should be retained to deal with such situations.
We don't believe that this would occur often but we believe that it
should be provided for in the bill.

S. 958 seems to be silent with regard to an injury test in artificial
pricing investigations. Therefore, the bill could be interpreted to
mean no injury test would be required in such investigations. If
this interpretation is correct, U.S. importers and consumers of non-
market economy products could be adversely affected. We believe it
should be clarified. And I suppose we come out on the side of an
injury test. ' )

S. 958 would apply the provisions of countervailing duty law with
regard to suspensions of investigations. This would provide greater
flexibility to suspend artificial pricing investigations than does U.S.
antidumping law, in that it would permit use of quotas as a basis
for suspension, a method considered by some to be more anti-
com{)etitive than price adjustments, and a method not currently
available under the antidumping statutes. ,

In our report, we recommended two other options for suspending
dumping cases, which do not use quotas, and we would be happy to
discuss the details of them later if you so choose.

Finally, S. 958 would repeal the existing section 406 of the Trade
Act of 1974, In our study, we found that section 406 has been little
used, no relief has been granted as a result of it, and essentially
the same protection is available through other means. Moreover,
U.S. Government agencies, as well as some businesses, believe that
_section 406 is discouraging desirable_trade. If the subcommittee
~ concludes that section 406 is discouraging trade, we believe it could
be repealed without significantly increasing the risk to U.S. pro-
ducers. That is supported in our report.

That pretty much catalogs our comments on the main features of
the bill. We would be happy to answer any questions.

Senator DANFORTH. Senator Heinz.

Senator HeiNz. Thank you, Mr. Chairman. You suggest that we
should extend the injury test to all of the cases that might come
under S. 958. Is that correct?

Mr. CoNAHAN. We believe that the current provisions of the
dumping laws should be used when actual prices or costs are used.
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Senator HEiNz. Now under our subsidies laws, we say that when
a country is subsidizing its exports or its domestic subsidies result
_in a subsidization of those exports that only those countries that
“"have signed the subsidies code are entitled to an injury test. Those
countries that do not sign the subsidies code are not entitled to an
injury test. Why should we, in the case of a nonmarket-economy
that is, in effect, through one mechanism or another, subsidizing
its exports to this country, and which have not signed the subsidies
code, be entitled to an injury test when we do not grant such an
injury test to countries—the less developed countries—that are
nondeveloped_market economy countries that are not signatories to.
the code? Isn’t that letting countries like the Soviet Union have a
free ride compared to countries like Bangladesh and Sri Lanka?
~ Mr. ConaHAN. I think that our rationale stems from the fact

that under your proposed bill, sir, you have a situation which is
neither under traditional rules a dumping case nor under tradition-
al rules a subsidy case or perhaps it is either or both. So we are
dealing with something new.

Moreover, most of these countries are not in a position to really
comply with the subsidies code. So, in effect, there is no way that
there would ever be an injury test involved. -

Senator HEiNz. May I interrupt you to say that this legislation
does not compel any nonmarket economy to go through a proce-
dure—does not compel it to go through a procedure—where they
are not going to have the benefit of an injury test. The way for a
nonmarket economy to avoid being treated without an injury test
is for them to come forward with accurate data, at which point
they will then be treated, according to our laws under antidumping
or countervailing, whichever is appropriate. Why should we not
demand accurate data from these countries? Because it seems to
me what you are saying is if we give them an injury test—in ever
instance, there will be no incentive for them to come forward wit
the information that we have to have to really make an accurate
and, for all parties, fair determination.

Mr. CoNaHAN. I feel that one of the means for getting these
countries closer to the way that we would like them to act in the
market is for there to be some greater interaction between them
and us on the trade scene. I think that we have seen this in the
case of some of the Eastern European countries, that they have
been trying hard to move in that direction. An injury test would, I
think, enhance rather than detract from the opportunities for in-
creasing trade with these countries.

Senator HEINz. I don’t think you have answered the question.
The question is: What course of action will‘make it easier for us to

et information so we can make valid antidumping or countervail-
ing duty determinations, as the case may be?

Now what I am saying is that if we say to people, look, you will
get an injury test if you will come forward with data so that we
can go forward under antidumping procedures, but we can’t guar-
antee anything. In fact, we could pretty much guarantee you no
miury test if, as in the case of Polish golf carts, they would never
tell us what the true cost, prices, or exchange rates were. And as a
result, the Commerce Department had to go and pick a country,
Spain; kind of reconstruct from the example of Spain what they
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thought might be going on in Poland. And let me tell you that is a
very tenuous and attenuated analysis.

Mr. CoNAHAN. Well, I certainly agree with that, Senator. And we
support your proposal in that regard.

Senator HEeINz. ]I understand that. As a matter of fact, your
report was extremely helpful to us. And we have drawn liberally or
conservatively, as the case may be, from it. But I think the issue of
when an injury test is or isn’t appropriate and the debate on both
sides of that issue need to be put on the record. That's what we
have done here.

As I understand your testimony, you basically support the thrust
of the bill with that and one other thing.

Mr. CoNAHAN. Yes, sir. We do.

Senator HeiNz. Thank you, very much.

(The prepared statement follows:]
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

FOR RELEASE ON DELIVERY
Expected at 9130 a.m,
Friday, Januacy 29, 1982
STATEMENT OF
_ FRANK C. CONAHAN -
DIRECTOR, INTERNATIONAL
_ - DIVISION
U.S. GENERAL ACCOUNTING OFFICE
BEFORE THE
SUBCOMMITTEE ON INTERNATIONAL TRADE
SENATE COMMITTEE ON FINANCE
ON
S. 958, A BILL TO PROVIDE A SPECIAL REMEDY FOR
THE ARTIFICIAL PRICING OF ARTICLES PRODUCED

BY NONMARKET ECONOMY COUNTRIES

Mr. Chairman and Members of the Subcommittee:

We appreciate the opportunity to testify before you today
on S. 958, a bill that would change U.S. import laws as applied
to products from nonmarket economies. We agree thaf improvements
in this area are warranted. 1In our recently issued report, "U.S.
Laws and Regulations Applicable To Imports From Nonmarket Economies
Could Be Improved" (ID-81~35), we identified several weaknesses
in current U.S. laws and procedures.

We believe that certain changes proposed in S. 958 would
contribute to alleviating some of the problems discussed in our
report; however, ;ome featur;s of the bill could\lgad to problems.

I would like to comment on the major provisions of S. 958.
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First, S. 958 would explicitly retain as a basic option in
dumping and countervailing duty cases the use, when possible, of
the actual prices or costs of a nonmarket producer. This would
be permitted when the nonmarket producer furnishes verifiable
information sufficient to allow a "normal® dumping or counter-
vailling duty investigation--in other words, when the prices or
coyts adequatély reflect market forces.

We agree that nonmarket economy prices or costs should be
used when possible, although we believe the likelihood of actually
doing so is very limited.

S. 958 also stipulates, however, tﬂ;t even when nonmarket
economy enterprises' actual prices or costs are used in a dump-
ing investigation, that investigation will not require a test of
injury to domestic industry unless the nonmarket economy in question
is a party to the Agreement on Implementation of Article VI of the
GATT (reléting to antidumping measures). Thié is not consistent
with the way other countries are treated. Market economy countries
receiv; an injury test whether or not they are signatories of the
Antidumping Code. 1If this provision of S. 958 is enacted,\pon—
market countries, such as the People's Republic of China, that have
not signed the nge would not receive an injury test. This
change could encourage the initiation of investigations involving
products from nonmarket countries, and adversely affect trade

with countries with which the United States wishes to trade for

economic and foreign policy reasons.
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When actual prices or costs of a qonmarket producer cannot
be used in an antidumping or countervaill investigation, S. 958
would replace the existing procedures with what is called in the
bill an "artificlal pricing investigation.® The extent to which
a nonmarket eéonomy product is artificigily priced would be
calculated with reference to the lowest prices actually charged
in the United States by free-market producers of like articles,
Any nonmarket economy product that is the subject of an investi-
gation would be considered unfairly priced if priced below the
lowest priced equivalent market economy product. )

We belleve ghat the method for calculating artificial
pricing of nonmarket economy products proposed in S. 958 (an_
approach essentially the same as one we recommend in our report)
is simpler and would be easier to administer than the methods cur=~
rently used by the Commerce Department to establish dumping and
would substantially ameliorate the problems in administering
curreﬁt law. -

It should be noted, however, that exclusive reliance on
this method of pricing would not allow a nonmarket producer to
demonstrate economic efficlencies Lhat would justify pricing its
product below that of other producers. A pricing method is cur-
rently avallable in certain circumstances to provide nonmarket
producers the opportunity to demonstrate such efficlencles. We
believe that this method should be avallable as an option in any
artificial pricing investigation. This method estimates produc-

tion costs by taking the actual production factors (e.g., labor

92-407 O—82——4¢
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,
hours, .energy, raw materials, etc.) used by a nonmarket economy
producer in making the product under investigation and valuing
them at the prices prevailing in the most comparable market
economy. To use this op;ion, the nonmarket economy producer must
provide for and be willing to allow the Commerce Department to
verify the types and quantities of production factors used.

Although there are elements of difficulty and expense in
this method and the cutcome would not be a precise measure of
economic efficiency, we believe this method is a fair way to-
permit a nonmarket economy producer to attempt to show it has
economic efficiencies. .

S. 958 is silent regarding an injury test in artificial
pricing investigations and therefore could be interpreted to
mean no injury tests will be required in such investigations,
1f this is what is intended by the bill, nonmarket economy prod-
ucts whi&g are found to be unfairly priced under the bill's arti-
ficial pricing standard would be subject to duties regardless of
whether a domestic industry is being injured by reason of those
imports. This could adversely affect U.S. importers and domestic
consumers of those products. 1t could also discourage or disrupt
trade with countries with which the United States wishes to trade.

S. 958 also stipulates that artificial pricing cases will
in many respects conform to the provisions of existing counter-
vailing duty law. This would provide greater flexibility to
suspend artificial pricing investigations than does U.S. anti-
dumping law. Countervailing duty law permits the suspension of

- 4
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investigations based on quotas or price adjustments; dumping
law does not allow the use of quotas, '

We found the methods provided in the antidumping law to be
very difficult to apply in nonmarket economy cases, aﬁé conse-
quently we support in principle changes that would improve the
administration's ability to suspend investigations. We belleve,
however, that the Subcommittee should be aware that the use of
quotas is considered by some to ge more anticompetitive than
suspensions based on price adjustments. .

Finally, S. 958 wouid repeal the existing market disruption
provision (section 406) of the Trade Act of 1974. 1n our report,
we noted that domestic- industry has been granted no relief under
section 406 and that essentlially the same protectioq is available
through other means (such as sections 201-203 of the Trade Act
of 1974 and section 232 of the Trade Expansion Act of 1962).
Moreover, some agencies and U.S. businesses believe section 406
may be discouraging desirable trade.

We did not attempt to determine the specific effect of
section 406 on trade., 1If, however, the Subcommittee bellieves
section 406 is discouraging desired trade, it could be repealed

without significantly increasing the risk to U.S. producers.

We hope our testimony and report will be useful to you
in your deliberations, and we would be pleased to work with
the Subcommittee in developing legislative language. 1In that
connection, I believe that some of the specific recommenda-
tions in our report would achieve the key objegti#es of 5. 958
without creating the problems I have discussed today. This
concludes my prepared statement and we welcome questions you

or Members of the Schommiétee may have.



- 48

Senator DANFORTH. The next panel is Richard Cunningham, Carl
Schwarz, and Charles Verrill. Mr. Cunningham.

STATEMENT OF RICHARD O. CUNNINGHAM, STEPTOE &
JOHNSON, WASHINGTON, D.C.

Mr. CUNNINGHAM. Good morning, Mr. Chairman, members of the
committee. My name is Richard Cunningham. I am a member of
" the law firm of Steptoe & Johnson, Chartered. I still feel awkward
saying ‘“chartered.” We just incorporated and I am not yet sure
what that new word means.

I am here today to speak in support of S. 958 on behalf of two
"~ American companies which have had extensive and extremely dis-
illusioning experiences with the present laws dealing with imports
from nonmarket economies. It is particularly significant, I think,
that these two companies, Occidental Petroleum Corp., and Harley-
Davidson Motor Co., have dealt with the present laws from oppo-
site sides of the fence. Occidental is an importer of Russian ammo-
nia and was a respondent in the largest section 406 case ever
brought. Harley-Davidson is an American producer of electric golf
cars, and thus was on the petitioner’s side in what was perhaps the
most celebrated of all nonmarket economy dumping cases, the case
of electric golf cars from Poland.

Yet both of these companies, despite the fact that they come at
this issue from opposite points of view, are thoroughly disillusioned
with present law. And both support the approach taken in Senator
Heinz's legislation: The reason is that our laws in this area are
now in the worst possible state. They do not provide relief for U.S.
industries. But their ambiguity, unpredictability, and intensely po-
litical nature make it very difficult for foreign exporters to know
how to price their sales fairly or for U.S. companies to do business
with nonmarket countries.

Mr. Chairman, consider, if you will, the current posture of these
laws. Section 406 has proven to be entirely political and completely
ineffectual. In 7 years, the batting average of U.S. industries under
that law is a flat zero. The countervailing duty law is, in practice if
not in theory, inapplicable to nonmarket economy imports. And the
antidumping law as it has been applied to these countries at least
since 1978—well, I can only use the phrase that nearly all observ-
ers are using, it’s simply “Alice in Wonderland.” It is unrealistic; it
is extremely vulnerable to political pressure. And I defy anyone to
predict at the start of any nonmarket economy dumping case what
the outcome of that case is going to be.

My written testimony presents two case histories under these
laws. They are, 1 think, the two most significant cases in the
area—Anhydrous Ammonia from the U.S.S.R., under section 406,
and electric golf carts from Poland, under the antidumping law. I
don’t propose to go through these case histories today. I had to live
through both of them, and believe me, once was more than enough.

Let me instead summarize the lessons which I draw from those
cases. And then I will explain why I, Occidental Petroleum and
Harley-Davidson strongly support the artificial pricing approach of
Senator Heinz'’s legislation.
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First, as to section 406. The thrust of my testimony is that a min-
iescape clause for Communist countries just hasn’t worked. The
reason it hasn’t worked is that a proceeding which gives the execu-
tive branch discretion as to whether or not to limit imports from
Communist countries ceases to be a trade statute and becomes a
political statute. If I ever doubted that this was the case, those
doubts were eliminated by the repeated twists and turns of the
Russian ammonia case.

First, the ITC found market disruption. Then, the President, in a
very strongly worded message, denied relief. Less than,a month
later, the Russians had gone into Afghanistan and the President
completely turned around and not only ordered that a new investi-
gation be commenced, but imposed emergency relief where less
than a month before he had been saying that no economic grounds
for relief existed whatsoever. And then, most ironically of all, the
ITC ended the whole case by reversing its position, and finding no
market disruption. We can’t call something like this a trade pro-
ceeding. It's a political proceeding. If we want to impose sanctions,
we ought to have a san