96th Congress } COMMITTEE PRINT !

1st Session

CP 96-27

MTN STUDIES

6

PART 3

Agreements Being Negotiated at the
Multilateral Trade Negotiations
in Geneva—U.S. International

Trade Commission
Investigation No. 332-101
Analysis of Nontarifl Agreements

Agreement on Technical Barriers to Trade
Agreement on Government Procurement

A Report Prepared at the Request of the
COMMITTEE ON FINANCE
UNITED STATES SENATE

Russerr B. Loxcg, Chairman

SUBCOMMITTEE ON INTERNATIONAL TRADE
ABRAHAM RiBIicoFF, Chairman

W

AUGLUST 1979

Printed for the use of the Cominittee on Finance

U S. GOYERNMENT PRINTING OFFICE
%13 0 WASHINGTON : 1979

For sale liy the Superintendent of Documents, U.8. Jovernment Printing Office
Wasbiogton, D.C. 20402

53L2-52 Best Available Copy




COMMITTEE ON FINANCE
RUSSELL B. LONG. Loutsiacs, Chsirman

HERMAN E. TALMADGE, Georgia RUBERT DOLE, Eanses
ABRAHAXM RIBICOFF, Connectcut BUB PACKWOUD. Oregon

HARRY F BYRD. Ja.. Virginia WILLIAM V. RUTH, J&, Delaware
GAYLUKD NELSON, Wiscoasin JUHN C DANFORTA, Missouri
MIKE GRAVEL, Alaska JUHN H. CHAFEE, Rhode Island
LLUYD BENTSEN, Texas JUHN HEINZ. Pennsyivania
SPARK M MATSUNAGA, Hawall MALCULM WALLUP. Wyouming
DANIEL PATRICK MOYNIHAN, New York DAVID DURENBERGER, Minpesota

MAX BAUCLUS, Montans
DAVID L. BUKEN. Oklabhoma
BILL BRADLEY, New Jersey
MicHazL 81E8%, Staf Director
Koussat E LIGHTHIZER, Chief Minority Counsel

SUBCOMMITTEE ON INTERNATIONAL TRADE
ABRAHAM RIBICOFF, Conpecticut, Chairmen

HERMAN E TALMADGE, Georgia WILLIAM V. ROTH. J&,, Delaware
HARRY F. BYRD, Ja, Virginia JUHN €. DANFURTH, Missourl
MIKE GRAVEL, Alaska JUHN HEINZ, Peunsylvania
DANIEL PATRICK MOYNIHAN. New York RUBERT DOLE. Kansas

MAX BAUCLUS, Montana JUBN H. CHAFEE, Rbode lsland

BILL BRADLEY, New Jersey
[Rid)



FOREWORD

This document represents a legal analysis of the agreements negotiated at
the Multilateral Trade Negotiations in Geneva under the auspices of the
General Agreement on Tariffs and Trade. The analysis wvas prepared as part of
an investigation requested by the Senate Cosmittee on Finance and the House of
Representatives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (lavestigation No. 332-101, 43 F.R. 40935, of Wednesday,
September 13, 1978), as to the effect on U.S. trade and industry of the
adoption of agreements to be concluded in Geneva.

The report is being transmitted in accordance with the request by the
Senate Finance Committee for information and analysis on these matters.

This volume is based upon the Agreement on Technical Barriers to Trade
("Standards Agreement”), initiated 12 April 1979, and received by the
Commission on 17 April 1979.

Section I of this document represents the legal analysis of the Standards
Agreement. Section II includes a number of brief reports on selected U.S.
industries which have been significantly affected by existing standards, and

which could materially benefit, on balance, from the adherence to this
agreement.

The comments contained in this analysis on the implementation of the
Standards Agreement into U.S. domestic law were made before any draft
implementation legislation was developed in Congress. Thus, the comments are
in no way intended to represent a legislative history of any such
implemencation legislation.
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EXECUTIVE SUMMARY

Product standards which dictate quality, contents, and a wide range of
other product charscteristics are used to facilitate trade and to protect the
public health and welfare. They are also used on occasion to impede
international trade unnecessarily by setting up requirements that cannot be
met in a practicable manner by foreign producers. The Agreement on Technical
Barriers to Trade, or the Standards Agreement (''the agreement") as it is more
commonly known, was initialed on 12 April 1979 and was negotiated for the
purpose of eliminating or modifying, where possible, those product standards
which unnecessarily interfere with international trade. No atteampt was made
to prohibit product standards which serve a legitimate commercial or
protective purpose (such as protection of health, the environment, or national
security), although the least restrictive means for providing this protection
is to be used.

The agreement covers all aspects of product standards and certification
sctivities: technical regulations (defined as standards requiring mandatory
compliance), standards (defined as requiring only voluntary compliance),
certification systems, and testing methods or administrative procedures
associated with such systems. The agreement applicable to standards and
certification systems which involve agricultural or indulirial products, but
it is not applicable to those which involve services, (e.g., professional or
wsintenance services, or are included as specifications in government

procurement contracts or are established by individual companies for their own

use.
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Provisions of the agreement apply to all entities. governmental or
nongovernmental, which promulgate technical regulations or standards, or which
operate certification systems However, a signatory to the agreement (which
is referred to throughout the agreement as a Party) assumes different
responsibilities depending upon which entity is involved. A Party must ensure

that its central government complies with the agreement, but a Party is

required only to use its 'best efforts,” a concept not specifically defired in

the agreement, to ensure compliance by local political subdivisions, private
groups, or internat.onal/regional organizations involved in standards or
certification activities,

A key provision found throughout the agreement is the requirement that
technical regulations, standards, test methods, and certification systems be
applied or operated in a nondiscriminatory manner. National treatment and
most-favored-nation (MFN) treatment is required.

The substantive terms of the agreement can be described and categurized

as follows:

(a) Technical regulations and standards (articles 2-4). These
articles provide that Parties are not to promulgate technical
regulations or standards which cause unnecessary obstacles to trade;
that Parties make use of, where appropriate for them, relevant
international standards; and that Parties follow a transparent, or

vopen, prucedure when preparing or adopting technical regulations or
standards.

(b) Conformity with technical regulations and standards (articles
5-6). Product testing and related administrative procedures are
used to determine a product's conformity with technical regulations
or standards. Under these sections, Parties are to accept foreign
pruducts for testing and related procedures under conditions which
are no less favorable than those imposed on like domestic products.
Parties must also accept, whenever possible, foreign test results
even when the tests differ from those of the importing Parties if
those tests are technically competent.

X



11

(¢) Certification systems (articles 7-9). Parties are to be
accorded nondiscriminatory access to all certification systems
within the territories of other Parties, within regional systems in
which other Parties are members or participants or within
international systems. Access is to include obtaining the
certification mark of the system under the rules of the system. The
systems that Psrties establish within their own territories must not
be operated in a manner which unnecessarily impedes the flow of
goods between countries. When certification systems are proposed,
Parties must comply with a transparency procedure similar to that
prescribed in regard to technical regulations and standards.

(d) Information, technical assistance, and special and differential
treatment (articles 10-12). Parties may request and must give
information to other Parties regarding standards and certification
activities within their territories. Technical assistance is to be
given on mutually agreed conditions for the purpose of developing
and improving existing standards or certification activities.
Special and differential treatment is also to be accorded developing
countries which are party to the agreement; the only differential
treatment specifically required is that their stages of development
be taken into account when applying the agreement and that certain
time extensions for fulfilling agreement provisions may be granted.

(e) Institutions, consultation and dispute settlement (articles
13-14). Disputes which arise in the operation of the agreement are
to be settled through consultation among the Parties involved or
through a specific procedure. The procedure, depending on the case,
may include examination of the dispute by a group of technical
experts and/or by a panel which considers the commercial policy
aspects of a dispute; final determination of the matter and
enforcement of that determination is made by a Committee on
Technical Barriers to Trade, composed of representatives of the
Parties. Sanctions which may be imposed are limited to withdrawing
benefits obtained under the agreemsent.

The agreement :s prospective in effect; it has a limited retroactive

impact. Proviaions of the agreement apply to all technical regulations,

standards, certification systems, and related testing methods which are

promulgated after the agreement enters into force. The agreement is not

applicable to those existing when the agcecment takes effect unless a Party

interprets that its rights accorded by the agreement are violated by existing

standards, etc. That Party can then pursue the dispute settlement mechanism

provided in the agreement.

xi
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Since the agreement is prospective, the ultimste economic effects of its
adoption may not be realized until several years after implementation.
Although various product standards currently imposed by countries throughout
the world negatively impact on the bulk of products in international trade,
the degree of effect varies from product to product. In terms of U.S. trade,
product standards, though somewhat limiting of imports, are particularly
restrictive of exports. Thus, the adoption of the agreement should materially

benefit U.S. trade, on balance.

xii
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Section I: Legal Analysis

6.0.1. Description of purpose and operation of the Agreement on Technical
Barriers to Trade ("the Standards Agreement").

A. Introduction to the standards field.

Complying with standards 1/ set for industrial and agricultural products
18 unavoidable in commercial activities. Most countries and their political
subdivisions have established standards for many products which must be met in
order that the products may be legally sold on the domestic market.
Certification of conformity with standards mandating compliance is often a
prerequisite to entry into a country and sale of foreign goods. Even when
compliance is voluntary, a certification mark representing that a product
meets applicable standards may be a prerequisite to successful marketing since
consumers will often discriminate against a product if there is not visible
evidence that it meets well-known standards, for example, of safety or quality.

Standards, whether mandatory or voluntary, are numerous and cover a wide
variety of products. In the United States alone there are over an estimated
10,000 mandatory federal standards and over 100,000 state and local mandatory
standards. The number of standards promulgated by private groups is estimated
to be around 25,000. The subjects of these standards cover practically all
industrial and agricultural products, from automobile bumpers to the gold

content of jeweliry and from the purity of drugs to labeling of meat products.

1/ Standards are generally described as being techmical specifications
concerning quality, contents, weight, size, labeling or packaging of a
product, performance, design, safety, and other characteristics which are
applied to products by government bodies or various private sector groups.
Determining conformity with standards is usually accomplished through testing.
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The purpose of such standards is also varied. Often they regulate the
quality of the product, its contents, the size or weight, or even the labeling
or packaging of the product. Many have been promulgated to'protect the health
and safety of the public. Many countries in the world enforce their standards
first by determining a product's conformity with a standard and then by
certifying conformity through various certification systems.

Product standards, whether of a voluntary or mandatory nature, have been
used in international trade with several effects. They protect or inform the
consumers; they facilitate trade through harmonization of size and quality of
content; they protect the environment; and they, to some extent, inhibit
trade. The purpose of this agreement is to reduce, if not eliminate, the

latter effect where possible while retaining the beneficial aspects of

standards.
B. The standards agreement.

1. Generally.

The standards agreement (hereinafter "the agreement") has been negotiated
to cover technical regulations, 2/ standards, 3/ methods for determining a
product's conformity with a technical regulation or standard, 4/ and
certification systems. 5/ Instead of formulating specific standards, testing

methods, or certification systems, the agreement requires in certain

2/ In the context of the agreement, these are standards with which a product
must comply.

3/ 1n the context of the agreement, compliance is not mandatory for such
criteria.
4/ These methods include tests and administrative procedures.

S/ These are institutions whicii certify that a product complies with a
technical regulation or standard.
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circumstances or encourages in others the signatories, referred to throughout
the agreement as Parties, 6/ to avoid the use of standards activities which
cause unnecessary technical barriers to international trade. The goal is to
preclude standards and associated activities which are prepared, adopted, or
applied with the purpose or effect of inhibiting trade, especially in a
discriminatory manner.

The agreement is limited to standards and associated activities
applicable to industrial and agricultural products. Standards relating to
procuremeﬁt by governments or international organizations are not covered, nor
are individual company standards or standards which .re contractual terms or
provisions. Additionally, standards relating to services are not covered.

This text, which was initialed in Geneva on 12 April 1979, consists of a
preamble, general provisions, thirteen operative articles, a procedursl
article, and three annexes. The substantive matters are found in the
operative articles which have been divided and grouped under the following
subject headings: (a) technical regulations and standards; (b) conformity with
technical regulations and standards (i.e., testing methods and administrative
procedures); (c) certification systems; (d) information and assistance; and
(e) institutions, consultation, and dispute settlement. The procedural
article consists of "final provisions" normally found in most international
agreements. The preamble sets out the purposes and goals of this agreement

while the general provisions delineate the coverage of the agreement (e.g.,

6/ The agreement refers to those countries which adhere to it as Parties,
which is to be distinguished from parties, e.g., interested persons or
countries which have not signed the agreement.

3

1J-.38 3 - 79 - ¢
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standards relating to products but not services) and indicates what
definitions are to be given to terms in the agreement. The three annexes
consist of terms and their definitions as used in the agreement, a description
of technical expert groups, and a description of panels; both groups are used
in the dispute settlement procedures.

The contents of the major rrovisions are briefly outlined below. A more
detailed analysis of all articles in the agreement is made in the
provision-by-provision sections later in this report.

2. O;erative articles.

The operative provisions provide guidelines and require Parties to meet
various obligations regarding the preparation and application of technical
regulations, standards, certification systems, and related testing methods.
Parties are not to use technical regulations, standards, or certification
systems with the purpose or effect of creating unnecessary obstacles to
international trade. The term "unnecessary obstacles to international trade"
is understood within the agreement and its negotiating context to mean
technical regulations or standards whose requirements exceed what is necessary
to protect a legitimate public welfare interest.

Parties are to use internationally accepted standards as a basis for new
or revised domestic regulations and standards. If, however, the international
standard is inappropriate for the purposes of the Party, there is no
obligation to use it as a basis for domestic regulations or standards. The
term "inappropriate" is delineated to mean that if an international standard

would not adequately protect the Party's interest in, inter alia, public

y
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health and safety, national security, or would require, for example,
fundamental technological changes (e.g., rewiring an entire country to
harmonize electric voltage levels), that standard would not have to be a basis
for a domestic standard or technical regulation.

To prevent impediments to trade by nonsubstantive means, Parties agree to
accept, whenever possible, the testing methods for deermining product
conformity of other Parties when the importing Party is satisfied that those
methods are technically sufficient to determine if a product conforms to the
applicable technical regulation or standard. Also, the tests and related
matters, e.g., fees, testing sites, and confidentiality of information, are
not to be administered discriminatorily.

Access to certification systems is to be granted to all suppliers of
products in all Parties without discrimination. "Access" in the context of
the agreement means that a product can be submitted to a certification system
for testing, be certified if it conforms to applicable technical regulations
and standards, and receive the certification mark of that system.

Parties are to establish an information bureau (called "enquiry point")
which would inform upon request other Parties of existing and proposed
technical regulations, standards, certification systems, and relatedltesting
methods. Parties are also to give, on mutually agreed terms and conditions,
technical assistance regarding agreement-related matters to other Parties who
request such. This assistance would include information on how to set up
certification systems and what must be considered when promulgating technical

regulations or standards. Special and differential treatment is to be given
5
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to developing Parties. This consideration is to be based on the
developmental, financial, and trade needs of those Parties.

All the above described provisions of the agreement apply prospectively.
The agreement is non-retroactive to the extent that technical regulations,
standards, testing methods, and certification systems which exist at the time
the agreement enters into force are exempted from requirements of the
agreement unless and until a Party considers them to be violative of the
agreement. At that point, they may be made the subject of dispute settlement
and enforcement procedures.

Disputes which arise from the operation of the agreement are to be
settled through consultation or a resolution process. If Parties cannot reach
a mutually satisfactory solution to their dispute through consultation among
themselves, they may petition a committee of all the Parties to the agreement,
the Committee on Technical Barriers to Trade, to investigate the matter and
attempt to foster a mutually acceptable solution. If the Committee itself
cannot settle the problem, it must establish, on the request of an involved
Party, a technical group and/or panel to study the matter. The technical
group examines technical questions involved; for example, a group of
scientitic experts would examine a test used to determine if a drug is safe
for human consumption and decide whether such a test adequately det?rnines
safety and has a legitimate scientific basis. The panel would be used to
examine any aspect of the dispute, 5;&;; whether the purpose cf the

drug-testing procedure was solely to discriminate against or eliminate foreign

drug products,
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The findings of both the technical group and the panel would then be
considered by the Committee, which would issue its recommendations. If a
Party does not comply with the recommendations, it would have to submit
written reasons to the Committee for its inability to do so.

Time guidelines for completing all these investigations are established.
Fourteen months from the date that a dispute was referred from consultation to
the Committee would normally be the longest period for dispute settlement.
However, this time period would ultimateiy depend on the complexity of the
case.

Any Party is specifically permitted to invoke coasultation or the other
dispute settlement procedures in situations other than when the central
government of a Party has failed to meet the obligations of the agreement.

Two conditions, however, must be satisfied. First, another Party's political
subdivisions or the nongovernmental groups in its territories or the
international/regionsl certification groups in which it is a member or
participant fails to achieve the same results required of any central
government (e.g., publishing the texts of all technical regulations). Second,
the trade of the complainang Party must be significantly affected by such
failure.

As enforcement measures, the Committee could consider authorizing
sanctions agsinst a noncomplying Pacty. The sanctions would have to be
limited to the suspension of obligations under the agreement; for example, th?
Committee could authorize the aggrieved Party to discriminate against the

products of the noncomplying Party in regard to the standards applied to
7



20

them. A Party should try all dispute settlement mechanisms established by the
agreement before going to the GATT for relief. Even then, the relief granted
must be as redress for violations of the General Agreement itself and must be
limited to relief available under the General Agreement. 7/

3. Procedural article.

The last article of the agreement is 8 series of admi.istrative
provisions. Reservation, the date of entry into force of the agreement,
nonapplication of the agreement between Parties, annexes, the role of the GATT
secretariat, the deposit and registration of the agreement, and authentic
languages are addressed. Procedures are established for acceptance and
accession, review of the operation of the agreement, amending the agreement,
and withdrawal,

4. Other portions of the agreement.

Two of the less substantive portions of the agreement, the general
provisions and the annexes, are of equal weight legally as the "operative" and
"procedural" articles. The legal status of the preamble, however, is not
clear.

5. Common elements occurring throughout the agreement.

(a) Entities involved. This agreement is written to reflect the reality
of world-wide standards activities. The intent of the agreement is to affect

the activities of all bodies (goveranmental or private) which prepare, adopt,

1/ Art. XXIII:2 of the General Agreement permits a Contracting Party under
certain conditions to suspend concessions made under the Agreement to another
Contracting Party when the latter has impaired the benefits of the General
Agreement to which the former Contracting Party is entitled.

8
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or apply standards or certification procedures. Both governmental and private
groups in most countries establish and enforce in some fashion standards and
certification systems.

(b) Legal status. This agreement is to be a legally binding
international agreement among the signatory countries. Political subdivisions
of or private standards groups in the Parties are not, themselves, legally
obligated to comply with provisions of the agreement. Therefore, standards
activities of local governmental bodies, private groups, and international or
regional groups are covered by obligations under the agreement assumed by
Parties.

(c) Levels of obligation. The agreement creates two types of obligations
in order to reach the activities of central and local governments, as well as
private and international/regional groups. The type or level used will depend
on the group whose activities the agreement attempts to reach.

The first level obligation applies to actions taken by central or
national government bodies at that level. 8/ This level of obligation is
triggered by the phrase "shall ensure,” e.g., "Parties shall ensure that
technical regulations and standards are published.” The term "shall ensure"
under the négotiated understanding indicates that the [Parties] have an
absolute obligation to carry out those particular requirements at the central

government level. In the example given, a central government must publish or

8/ The agreement defines a central government body as the " ¢ entral
government, its ministries and departments or any body subject to the control
of the central government in respect of the activity in question.” See sec.
6.17.1, at 144, infra, in this volume. This would include the federal
government of the United States.
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cause to be published all technical regulations and standards that it adopts
and enforces.

The second level'obligction is less strenuous. It applies to actions
taken by political subdivisions, private groups, and international/regional
organizations connected to the Party. It is triggered by the phrase "shall
take such reasonable measures as may be available to them Parties to
ensure."” The meaning of this phrase is not entirely clear. The language is
from article XXIV:12 of the General Agreement. It suggests that best efforts
on part of a Party to ensure that its political subdivisions, the private
standards or certification organizations in its territories, and the
international and/or regional standards or certification groups in which it is
a member or participant comply with the agreement. There is no description of
what "reasonable measures”" requires. The meaning is not clarified by
reference to past interpretation of article XXIV:12 since there have been

alternative interpretations. 9/ Regardless of the langusge chosen, the exact

9/ One interpretation is that such language tecognxzec that a central
government does not have the power to order or restrict the actions of local
political subdivisions in various matters. Under this interpretation, the
central government would not be v1olat1ng its international obligation if the
local subdivision acted outside a provision of the agreement but within its
own sphere of power.

The opposing interpretation is that s central government need only use
reasonable means to encourage a political subdivision to comply with the
central government's specific international obligations. The use of
reasonsble means would be sufficient to fulfill the central government's
international obligation even if the local subdivision did not comply with the
obligation. J. Jackson, World Trade and the Law of GATT, sec. 4.11 (1969).

If the first 1ntetptetatxon were eubrlced, a central government would not have
to do anything in regard to ensuring that a political subdivision comply with
the agreement. However, if the second 1nterptetatxon were used, a central
government would have to at least encourage a political subdivision to

comply. Otherwise, the central government would not have fulfilled its
obligation.

10
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content of the second level best efforts concept will depend on the
constitutional and political complexion of each adherent and will have to be
defined through use and future code interpretation.

(d) Most-favored-nation treatment. Parties incur first and second level
obligations to ensure that their technical regulations, standards, testing
methods, certification systems, and associated administrative procedures are
applied to the products of another Party in a manner "no less favourable than
that accorded. . .to like products originating in any other country . . . ."
10/ This would require that Parties grant to each other the most favorable
treatment they now give to any country for the subjects covered by this
agreement. 11/ The agreement sets out this "most favored" treatment for all
Parties.

Fifteen countriecs and the European Communities, representing the nine
Member States, have initialed the agreement and are potential Parties. These
countries are the United States, the European Communities (nine Member
States), Japan, Canada, Australia, New Zealand, Sweden, Switzerland, Austria,
Finland, Norway, Argentina, Spain, Hungary, Czechoslovakia, and Bulgaria.
Whether the nine Member States will be bound by the agreement on their own,
outside the EC umbrella, remains to be seen. At preseant, they have not
initialled the agreement themselves.

Whether MFN treatment regarding standards, technical regulations, testing

methods, administrative procedures, and certification systems is granted by

10/ See, for example, sec. 6.3.1, at 51, infra, in this volume.
Tiy See volume 1 of this study for a discussion of most-favored-nation
treatment in relation to all the MTN agreements negotiated at the Tokyo Round.

1
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Parties to non-Parties is a decision left to each signatory. (The agreement
is silent as to this matter.) Whether a non-Party is granted such MFN
treatment by a Party and thus receives benefits of the agreement (e.g.,
elimination of unnecessary obstacles to trade) will depend on other
international arrangements, usually of a commercial nature, 12/ and on
internal policy regarding the grant of MFN treatment. 13/ The choice of
granting conditional or unconditional MFN treatment would also depend on the
situation of the individual Party,

(e) National Treatment. In addition to requiring MFN treatment for
Parties, the agreement stipulates thit a.Patty must grant the same treatment
when applying technical regulations, standards, testing methods,
administrative procedures or when operating certification systems to products
or suppliers of products of other Parties as it does to like products of its
own nationals or companies. This requirement is phrased in terms of treatment

or conditions "no less favourable than that accorded to like products of

12/ Thus, 1f Party and non-Party have agreed in s commercial treaty that
neither would impose restrictions or prohibitions on the importation of any
product of the other unless the importation of the like product of all third
countries is similarly restricted or prohibited, the non-Party would be able
to demand under that treaty language that the Party grant it the same
treatment regarding standards, etc. that was granted another Party. See,
e.g., Treaty of Friendship, Commerce, and Navigation, April 2, 1953,. United
States-Japan, art. XIV, para. 2, 4 U.S.T. 2063, T.I.A.S. No. 2863, which, if

either of those countries did not adhere to the agreement while the other did,
would pose such a probleam.

13/ The United States, for example, in section 126(a) of the Trade Act,
grants reciprocal nondiscriminatory treatwent to the products of all countries’
except where otherwise provided for in the Trade Act or in other statutes.
This most-favored-nation treatment is unilaterally accorded and does not
depend on treaty or other international arrangements.

12
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national origin" 14/ or "no less favoursble . . . in a comparable situation.”
15/ This requirement applies to products imported from or originating in the
territories of other Parties.

(f) Transparency procedure. In two major portions of the operative
provisions, subsection 2.5 and 2.6 coacerning techaical regulations and
standards and subsections 7.3 and 7.4 concerning certification systems, 16/ a
procedure for establishing such regulations, standards, and systems on an open
basis is set out. The "transparency procedure,” as it has been called, can be
considercd elaboration of article X of the General Agreement. 17/ The
procedure includes the requirements that the Party (a) publish a notice that a
regulation, standard, or system is being proposed; (b) notify the GATT
secretariat of the products to be covered by technical regulations or
certifications systems; (c) provide upon request copies of the text to other
Parties and, in some cases, to interested parties in other Parties; and (d)
allow other Parties and, in some cases interested parties in other Parties, to
make written comments and to discuss the texts of the proposed regulations,
standards, and certification systems.

An exception to this transparency procedure is permitted when urgent

problems of a health, safety, environmental, or national security nature

14/ See, e.g., subsection 2.1 of the agreement, at 51, infra.

I5/ See, e.g., subsections 5.1.1, at 72, and 7.2, at 80-81, of the
agreement, 1infra.

16/ See sec. 6.3.1, at 52, in this volume for subsections 2.5 and 2.6 of the
agreement and sec. 6.8.1, at 81, in this volume, for subsections 7.3 and 7.4,
of the agreement, infra.

17/ Article X provides for prompt publication of new laws or regulations
involving international trade and prohibits the enforcement of new provisions
until their publication.

13
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arise. Even when this exception is necessary, the Party must complete the
steps of the procedure (with the exception of publishing a notice of a

proposal) after the adoption of the regulation, standard, or certification

system.

6.0.2. History of the agreement's negotiation.
A. Pre-Tokyo Round negotiations.

In the GATT framework, or under its auspices, an agreement concerning
technical barriers or standards has been contemplated and actively considered
for several years. The Third Working Group of the Committee on Trade of
Industrial Products of GATT has been given the assignment to draft sucn a
document and has worked on it at least since 1967. Various drafts have been
accomplished with most work prior to the Tokyo Round being done by the Trade
Negotiations Committee during the years 1973 and 1974.

Outside the GATT efforts, several other international or regional groups
have previously worked toward harmonizing technical regulations and
standards. These attempts include work by the ECE, ISO, and the EC within its
Member States. 18/ These previous discussions have undoubtedly contributed to

the content of the present draft agreement.

18/ The United Nations Economic Commission for Europe, the International
Organization for Standards, and the European Communities, cespectively.

1y
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B. Tokyo Round negotiations.

1. International interest in and authority for negotiating a
standards agreement.

In the Declaration of Ministers to GATT issued on 14 September 1973, 19/
prior to the commencement of the Tokyo Round negotiations, it was stated that
the aims of the negotiations were to include "the expansion and ever-greater
liberalization of world trade . . . which can be achieved, iuter alia, through
the progressive dismantling of obstacles to trade and the improvement of the
international framework for the couduct of world trade." 20/ More specific to
the reduction of trade obstacles caused by standards was the statement that
the negotiations should aim to "reduce or eliminate non-tariff measures or,
where this is notAappropriate, to reduce or eliminate their trade restricting
or distorting effects, and to bring Quch measures under more effective
international discipline . . . ." 21/ 1In 1975, the Trade Negotiations
Committee established a Nontariff Measure subgroup, Subgroup on Technical
Barriers to Trade, which performed some technical work before the substantive
negotiations began. The agreement on standards has -ubsequently been
negotiated and considered as part of the MIN package.

2. United States' interest in and authority to negotiate a standards
agreement.

The major impetus for the United States to participate in negotiations of

a standards agreement stems from the practice of a European certification

19/ Declaration of Ministers approved at Tokyo on 14 September 1973, BISD
(Supp. 20) 19, GATT Doc. No. MIN (73)1 (1973).

20/ 1d., at 20.

21/ 1d.

15
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group known as CENEL (now CENELEC) not to grant certification of an electrical
appliance's conformity with an applicable technical regulstion unless the
supplier or country of the supplier was a member of or participant in :he
certification group. By the United States being allowed membership or
participation in the group, electrical appliances from the United States were
expected to be precluded from the European market because of a lack of
certification. A major aim of the United States was to gain access to such a
certification system. This has been accomplished. 22/

The primary authority for the United States to enter into the negotiation
of a standards agreement can be deduced from the Trade Act of 1974, 23/ which
states in section 102(b):

[T]Jhe President . . . may enter into trade agreements with foreign

countries or instrumentalities providing for the harmonization,

reduction, or elimination of such barriers (or other distortions)
nontariff barriers which, inter alia, reduce the growth of foreign
markets for U.S. products or prevent the development of open and
nondiscriminatory trade among nations or providing for the

prohibition of or limitations on the imposition of such barriers (or

other distortions). 24/

The Senate report on the Trade Act 25/ supports the idea that the

President has the authority and is urged to negotiate agreements which

reduce or eliminate barriers to trade, such as unnecessary standards. 26/

22/78ee subsection 9.3 of the agreement, at 89. See also pp. 83-84 for an
analysxs of the concept of access as it is applicable in subsection 9.3 and
elsewhere in the agreement.

23/ 19 U.S.C. secs. 2101 et seq. (1976).
24/ 19 U.S.C. sec. 2112 (1976).

25/ S. Rep. No. 93-1298, 93d Cong., 2d Sess. (1974).
26/ 1d. at 22-23, 74.

16
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The Trade Act also authorizes the President to take action necessary to
bring the General Agreement "into conformity with principles promoting the
development of an open, nondiscriminatory, and fair world economic
system." 27/ The standards agreement, like other nontariff barrier agreements
presently being negotiated, arguably moves the General Agreement toward a more
open, nondiscriminatory, and fair trading system than is presently the
case. 28/ The agreement does so where it elaborates on the subject matter of
several articles in the General Agreement.

First, article X of the General Agreement (Publication and Administration
of Trade Regulations) states that requirements, restrictions, or prohibitions
pertaining to imports be promptly published. The agreement contains a
similar, but more detailed requirement specifically related to technical
regulations, standards, and certifications systems. Second, articles XX
(General Exceptions) and XXI (Security Exceptions) do not prevent the
institution of measures affecting trade which, if not applied arbitrarily or
with unjustifiable discrimination, protect, inter alia, public morals, life,
health, and national security. The agreement prohibits technical regulations,
standards, etc. which are used to re;tr%ct international trade unnecessarily,
but it, like articles XX and XXI does not prohibit technical regulations, etc.
used nondiscriminatorily for the protection of, inter alia, life, health, and

national security. Third, articles XXII (Consultation) and XXIII

27/ 19 U.S.C. sec. 2131 (1976); see also, S. Rep. No. 93-1298, 93d Cong., 2d
Sess. 84 (1974).

28/ For a discussion of the relationship.of and the effect on the General
Agreement of these nontariff barrier agreements resulting from the Tokyo
Rounds on the General Agreement, see Vol. 1, of this report.

17
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(Nullification or Impairment) provide for consultation and dispute settlement
when one Contracting Party thinks its rights under the General Agreement are
being impaired or nullified by another Contracting Party. The agreement also
provides for consultation and settlement of disputes arising from the
agreement for which a detailed procedure has been created. 29/

3. Work during the negotiations.

The draft text first used in the negotiations contained areas for
substantive discussion, but was in a more complete for than other MIN,
non-tariff barrier agreements. Negotiations progressed reasonably quickly
although there were questions concerning coverage and exact content.

The areas of discussion relating to the coverage and exact content of the
agreement centered primarily on four issues: the right to participate in the
certification systems of other Parties; the obligation of Parties to make
their political subdivisions comply with the agreement; the accrual of
benefits to non-signatories to the agreement and the conditions under which a
non-Contracting Party could sign this agreement. The question of whether the
agreement would apply to technical regulations, standards, and certification
systems applicable to agricultural products was also under discussion, but the
discussion focused primarily on whether the language of the agreement was
sufficient for such coverage, not whether agricultural products should be

included. These issues and questicns were resolved as described below.

29/ An important distinction between the procedures found in the agreement
and those found in the General Agreement is that the agreement attempts to
limit the disputes arising under the agreement to its dispute settlement
procedure alone, while the General Agreement provides that any benefits
accruing to a Contracting Party either directly or indirectly under the
General Agreement may the subject of GATT dispute settlement procedures.

18
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The controversy over certification systems was based on whether Parties
to the agreement would have to join or formally participate in the
certification system of another Party or of a region even though membership or
participation was not allowed in some cases in order to have the products
originating in its territory certified as to conformity with appropriate
technical regulations and standards. Formal membership or participation as a
prerequisite to recciving a mark of certification would often prevent a
product from entering a foreign market since formal membership or
participation was not always available. The position finally arrived at is
that all suppliers of like products originating in the territory of a Party
would be given access to a certification system on a non-discriminatory
basis. This access is defined to include the receipt, where appropriate, of
the certifying mark of the system.

Negotiations in regard to the obligation a Party would assume to compel
its political subdivisions to comply with the agreement arose from the concern
of Parties with non-federal legal systems that Parties with federal or
decentralized legal systems would not implement the agreement as completely as
would non-federal Parties. Since in federal systems, the states, provinces,
or Lander often have considerable autonomy in various matters, the Party with
a federal system could arguably implement the agreement only in the areas
where it had direct jurisdiction leaving the agreement unimplemented at levels

which had some impact in the standards and certification fields.
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The solution to this problem is the two levels of obligations discussed
earlier (first and second levels of obligation). 30/ These were created so
that all Parties had an obligation to comply with requirements of the
agreement at the central or national government level and that Parties also
had an obligation to use their "best efforts" to achieve compliance with the
agreement at the level of their political subdivisions.

An offshoot of this concern of how to make the agreement applicable at
all government levels is whether private standards groups in the territory of
a Party and international/regional standards organizations in which a Party is
a member or a participant would be compelled or encouraged to comply with
provisions of the agreement. The solution has also been to apply the second
level obligation. The language to be used to express this obligation, the
second level, was under discussion until it was agreed that the language of
Article XXIV:12 of the General Agreement should be used. 31/

A third area of controversy involved the question of whether the benefits
of the agreement would accrue solely to the Parties to the agreement or
whether they would also accrue to non-signatories to the igreement who were
Contracting Parties to the General Agreement. 32/ This is the dilemma of
conditional and unconditional most-favored-nation treatment. The resolution
of the problem for this agreement appears to be, although’there is no direct

statement of such resolution, that conditional most-favored-nation treatment

30/ See pp. 9-10, supra, in this volume.

31/ This language is scattered throughout the agreement. See pp. 9-10,
supra, of this volume for a discussion of this language.

32/ See Vol. 1, supra, for a discussion of this concept as it affects all
the nontariff barrier agreements negotiated at the Tokyo Rounds.
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will be appropriate. This conclusion is suggested by the language in two
articles of the agreement, e.g., "products imported from the territory of any
Party shall be accorded treatment no less favourable than that accorded . . .
to like products originating in any other country . . . ." (emphasis

added). 33/ There is no language which would suggest that benefits of the
agreement should, must, or even can be equally applied to non-signatories who
are, nonetheless, Contracting Parties to the General Agreement.

The fourth area of discussion involved the conditions under which a
country, not a signatory of the General Agreement, could sign this agreement.
Some earlier drafts would have permitted non-Contracting Parties to sign if
they undertook to observe the provisions of the agreement and "such other
provisions related to the effective application of rights and obligations as
may be agreed."” 34/ Other drafts did not stipulate such conditions. 35/
Those countries not Contracting Parties to GATT did not want such conditions
placed upon accession. The initialed agreement, however, contains language
vhich allows any government of a non-Contracting Party to accede to the
agreement on "terms related to the effective application of rights and
obligations under this Agreement, to be agreed between that government and the
Parties to this Agreement . . . 36/ The thrust is the same but the °

presentation of the concept is more agreeable to the non-Contracting Parties

concerned.

33/ Section 6.3.1, at 51, infra, in this volume. See also section 6.8.1, at
80, infra, in this volume.

347 See, e.g., MIN/NTM/W/192/Rev. 3, article 15.1.

35/ see, e.g., MTN/NTM/W/150, article 22.a(i).

36/ See, section 6.15.1 of this report, at 112 of this volume.
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The debate over whether the agreement should also apply to technical
regulations, standards, testing methods, and certification systems applicable
to agricultural produéto vas lc;tled vhen Group Agriculture of the GATT agreed
that the language of the draft agreement, with aminor additions, would be
satisfactory. The minor sdditions to the language of previous draft texts
were for the purpose of adapting the agreement to the problems unique to
agricultural products. The most notable language addition stated that
disputes involving perishable products should be resolved as promptly and
expeditiously as possible. 37/

Aside from the issues discussed above which have sparked controversies,
the legal status or weight of the agreement has also been debated. The
question of legal status goes to the problem of whether the agreement would be
legally obligatory at the international level for the Parties, whether the
agreement would be a voluntary code in regard to compliance, or whether the
agreement would be only a set of guiding principles. The consensus is that
the agreement is a legally binding agreement at the international level, at

least for those countries which sign it.

37/ See sections 6.6.1, at 72; 6.14.1, at 110, and 6.15.1, at 112, in this
volume.
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6.0.3. Implementation in United States law.
A. Introductioa.

If legislation approving these MIN nontariff agreements is enacted
pursuant to sections 102 and 121 of the Trade Act of 1974, gg/ then
implementation of the standards agreement into United States law will require
serious consideration due to the large number of the standards in effect in
the United States. 39/

Implementation will fall into two categories: What should be implemented
at or before the time the agreement enters into force if the United States is
to comply and what may be necessary at some later date as a result of dispute
settlement and enforcement procedures.

The first category includes implementing through legislation or executive
action those rights which can be exercised or those obligations of the
agreement for which no specific directives are given regarding the means of
fulfilling them. These obligations and rights tend to encompass the
substantive and most important aspects of the agreement. For example, article
2.1 states, inter alia, that Parties are to ensure that technical regulations
are not adopted or applied with a view to creating obstacles to international
trade. The details of how to implement that particular obligation is left to
each Party. The first category also includes implementing those pto;isions of
the agreement which require particular legislative or executive action, e.g..

establishing an inquiry point, the functions for which have been clearly

J87 See discussion of the approval process as outlined in sections 102 and
121 of the Trade Act in Volume 1 of this study.

39/ See text at 1-2, supra, in this volume.
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delineated in article 10.1, or establishing or designating an agency in the
United States to represent U.S. complaints involving foreign standards
practice.

The second implementation category involves possible violations of the
agreement by technical regulations, standards, certification systems, and
associated testing methods and administrative procedures which exist at the
time the agreement enters into force and which create unnecessary barriers to
international trade. Since the agreement is not automatically retro-
active, 40/ no techni;a1_xegu1a:ioucT—cq:tiiieaeioa—cyc&cn;,_ezc‘_nxg_ggggiffg_-‘
to be modified or eliminated through legislative or executive means unless
they are declared violative of the agreement and the United States determines
it is best to change or eliminate them rather than suffer agreement-related
retaliation. Changes to such regulations, systems, etc. which might fall into
this category may be implemented if and when a dispute arises. Future
implementation of this nature is difficult to define and analyze, since it
demands some degree of prophecy to predict what complaints will be made, what
the outcome of the dispute settlement mechanism will be, and whether the
existing, but questioned, standards activity is worth perpetuating given any
resulting retaliation. Therefore, this report concen- trates on what needs to
be done by the time the United States has accepted the aéreement and the
agreement enters into force.

Implementation of this agreement by the federal government can be

accomplished by several means. Legislation is an important means, but it is

40/ See discussion of article 14.26 at 6, supra, and at 125, 1infra.
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not the only method. Executive orders, regulations, policy decisions and
administrative practices, or any combination of them are possible modes for
implementing parts of‘the agreement into the United States domestic legal
system. Legislation would be needed to require the establishment of the
inquiry point in the United States 41/ and to appropriate funds for
participation in the dispute settlement procedures. 42/ But executive orders
could be used to require that executive branch agencies involved in
standards-making consider any relevant international standard as a basis for
their technical regulations. A policy might need to be developed or continued

icipation by the United States in international bodies that

establish product standards; for example, the United States would need to <:j//
decide how to vote in international organizations in which it was a member in
regard to standards set for products of prime interest to developing Parties.
In the next section, legislative alternatives for meeting first level
obligations are discussed. Possible federal actions for fulfilling the second
level obligations are examined in the following sections in this volume.
B. Implementation at the federal level.

The agreement, in creating the first level obligation for countries

signing the agreement, requires the federal government, upon approval of the

agreement by the United States Congress, to ensure compliance at the federal

level.

41/ See discussion of this obligation at pp. 93-100, infra.
%2/ 13-, at 112-136.
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1. Obligations which leave the method of implementation to the

discretion of the Party.

As explained earlier in this section, 43/ some obligations of the
agreement are made in broad, general terms and do not specifically direct the
means to be used to fulfill such obligations. The method of implementation is
therefore within the discretion of each Party. The discussion which follows
attempts to provide some suggestions for implementing these broadly worded
obligations.

(a) Avoiding the use of standards and certification activities as
obstacles to trade. The obligations to avoid using standards and
certification systems as unnecessary obstacles to trade are not explicitly
required to be met at present in this country. It is certainly possible to
direct all federal departments and agencies, which have some role in
establishing or enforcing technical regulations, standards, or certification
systems, to comply with the agreement. A model for such legislation might be
section 1102 of the Federal Aviatioa Act of 1958, which requires the Secretary
of Transportation to perform certain duties " . . . consistently with any
obligation assumed by the United States in any treaty, convention, or
agreement that may be in force between the Unitea States and any foreign
country or foreign countries . . . ." 44/ The problem with such an approach
is that each department or agency would be denied some flexibility in carrying
out its individual program. Private rights to sue various agencies to comply

with the agreement may be created. Therefore, it is better to require

43/ See p. 23, supra.
44/ 49 U.S.C. sec. 1502 (1970).
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agencies to take obligations of the agreement into account (but not
necessarily to require the agencies to abide by the obligations) when taking
any action subject to the agreement.

(b) Using relevant international standards. The agreement requires
Parties to use relevant international standards as a basis for their technical
regulations or standards. The exception to such use is when the relevant
international standard is "inappropriate" for the Party concerned. 45/ The
term "inappropriate" is not defined in detail by the agreement and each Party
has the authority to determine the term's meaning. A federal agency could be
designated to serve that function. It could determine, with adequate
technical advice, whether a particular international standard should not be
used or adopted because it was "inappropriate" to do so. This agency could
then advocate adoption or rejection, depending on its opiniun of appropriate-
ness, of the international standard by the interested department or agency.
In this way, a department or agency charged by law (especially law existing at
the time the agreement enters into force) to promulgate technical regulations,
testing methods, or certification systems, etc. would retain its discretion to
decide what regulation to use.

(c) Activities involving complaints of noncompliance by other
Parties with provisions of the agreement. The agreement provides a dispute

resolution procedure, which can only be activated by the government of a

45/ The exceptions to the obligation to adopt international standards
appears in article 2 of the agreement. See sec. 6.3.1, at 51, in this volume,

infra, for a description and analysis of the obligation and its exception.
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Party. 46/ Some office or agency in the federsl government could be
designated as the office to receive coraplaints from American producers or
exporters that a parficular foreign regulation, standard, certification
system, etc. violates the agreement. The agency could be delegated the
authority to make recommendations as to whether a complaint should be made and
the dispute settlement procedure initiated. That agency, or some other
agency, might also handle any consultations or dispute resolution proceeding;
that were engagcd in on the part of the United States. This function would at
present be carried out by the Office of the Special Representative for Trade
Negotiations (STR) under section 301 of the Trade Act of 1974. Under section
141(d) of that statute, STR is authorized to "utilize, with their consent, the
services, personnel, and facilities of other Federal agencies," which might be
enlisted for technical advice.

(d) Providing for complaints against the United States. It is
presumable that exporters of articles from abroad will attempt in every way
allowed by United States law to obtain the advantages of the new agreement.

It is necessary to determine whether it will be this country's policy that the
agreement's dispute settlement mechanism 47/ will be the foreign exporters'
sole means of resolving disputes arising out of the agreement or whether they

can bring these disputes into the legal and/cr administrative systems of the

46/ Under the agreemeut, only Parties, not individuals, will have standing
on an international level to bring complaints against standards and

certification systems that are thought not to be consistent with provisions of
this agreement.

47/ See articles 13 & 14, at 110-136, infra.
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United States. 48/ In some cases--such as standards activities of the United
States federal government that are subject to the Administrative Procedure
Act--it would be necessary to amend laws in order to deny other countries the
benefit of domestic laws of the United States, but this would probably not be
desirable. If the legal or administrative procedures of the United States are
to be extended, it should be determined what causes of action or
administrative procedures are to be made available and to whom. Several
alternatives are possible.

The United States could attempt to limit claims of disputes arising under
the processes of the agreement. Subsections 14.19-14.22 of the agreement 49/
provide means for a Party to enforce its rights under the agreement by
suspending benefits of the agreement to other Parties. The disadvantage in
limiting enforcement of the agreement as to the United States to the dispute
settlement mechanism found within the agreement is that it forces into a
diplomatic setting problems that migiit better be solved by administrative or
judicial systems of the Unite' States. There are no provisions giving
individuals, business entities, trade associations, or private persons
standing to enforce the agreement against other Parties., If foreign-based
individuals or business entities for example, wished to complain of violations
of the agreement by other Parties, they would not be able to initiate the

dispute resolution provisions of the agreement against the United States.

48/ No obligation arises under the agreement which would neccssitate opening
federal or state courts to complaints pressed by other Parties or business
interests, whether foreign or domestic.

49/ At 114-115, infra.
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Their home government would have to agree to pursue the claim against another
Party through the agreement's dispute settlement mechanism. If individuals or
business entities in the United States, such as importers, thought they had
been damaged by the United States' violations of the agreement, they would
have no recourse in the United States unless judicial or administrative means
already existed or were established. It is therefore useful to conside-ed
whethes United States systems should be opened to complainants.

Private code enforcement action could be permitted in the federal courts
to enforce a private foreign exporter's (or domestic importer's) rights (or
some of these rights) arising under the agreement if domestic legislation
implemented them. 50/ As to the federal government's first level obligation,
vhile some statutes presently on the books may authorize private actions
against federal agencies or the United States for failure to comply with
statutory criteria that are basically in accordance with the agreement (such

as procedural due process), a statute extending these rights to private

50/ See volume 1 of the study, "Introduction and Overview," for a discussion
of the circumstances under which private rights may arise out of international
obligatinns of the United States. While our opinion is generally that no
rights arise out of mere approval of agreements, the problem becomes more
complicated if the Congress now enacts law requiring agencies to adhere to the
agreement ''when possible" (or words to that effect). In that case, even if no
right of action is created by Congress, this new obligation may be the subject
of actions, in the nature of mandamus, to compel federal officials to abide by
the law. It may be desirable for this reason to consider a limited right of
legal action for persons aggrieved under the statutes enacted to implement the
agreement, if any. Note that unless foreign governments are specifically
excluded from the class of persons who may sue under the implementing statute,
another Party might be able to sue a federal department which did not act in
accordance with the agreement. See generally, Pfizer, Inc. et al. v. Gov't of
India, et al., 434 U.S. 308 (1978), 1in regard to when a foreign government is
entitled to sue in United States district courts.
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foreign persons has aspects which may be undesirable. It may incresse the :ost
of government unnecessarily by requiring agencies to broaden the factors they
consider. It may require new expertise the agencies do not have. And it may
result in uneven interpretation of obligations of the agreement. Therefore,
it is desirable, if Congress wants to enable anyone to compel agencies to
abide by the agreement (for example, when the United States concedes in
international negotiations that some agency action is inconsistent with the
agreement), to give some office within the government the authority to
petition agencies to act in accordance with agreement, much as the Department
of Justice now appears before all types of regulatory agencies to argue its
view of the antitrust implications of federal regulatory actions.

Another means of resolving disagreements involving implementation of the
agreement by the U.S. federal government is through administrative procedures
which can be had under existing statutes to conform to the agreement by
regulation. Departments or agencies involved w'th the substance of the
agreement could use existing or be delegated new powers to decide
agreement-engendered issues that arise in the rule- making procedure. The
agreement stipulates that when new standards activities are being formulated,
other Parties--and in some cases, interested parties in other countries--are
to be accorded a reasonable time to make written comments regarding the
proposed text. The Administrative Procedure Act (APA) already requires
federal departments and agencies to fulfill this obligation in many cases. By
means of this process, foreign persons who have potential disputes as to
whether a particular regulation conforms to-provisions of the agreement will

have opportunity to present its position during the rulemaking process.
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Under the APA, American and foreign individuals or business organizations
would be entitled to participate in federal rulemaking procedures for the
establishment of technical regulations which would affect imported
products 51/ and to participate in administrative adjudications where hearings
on such rulemaking are authorized by statute. 52/ In some cases, other
Parties would also be entitled to the benefits accorded by the APA. 53/ Along
with the opportunities to participate in the rulemaking procedures and
administrative adjudication, judicial review of an action or inaction by a

federal department or agency would be available to address an alleged misuse

S17 5 U.S.C. sec. 553 (1976). Section 553(a)(1) does except application of
the APA where a "foreign affairs function of the United States” is involved.
In Hou Ching Chow v. Attorney General, 362 F. Supp. 1288 (1973) (adjustment of
alien's status), the court interprets the term "foreign affairs functions" by
quoting legislative history of the act which states that "affairs" are not
merely functions extending beyond the borders of the United States but are
these which have an effect on other governments and would lead to "definitely
undesirable international consequences.” Even if the domestic establishment
of a technical regulation, standard, certification system, etc. were
successfully argued to be a foreign affairs function, it is doubtful whether
the exception to the APA could be logically extended to include domestic
promulgation of regulations, etc. since the purpose of applying the APA would
be to fulfill an international obligation and avoid "undesirable international
consequences."

52/ 5 U.S.C. sec. 554 (1976). Section 554(a)(4) has an exception similar to
Section 553 (a)(1). (See n. 54, supra.) The adjudicative provisions of the
APA are not applicable where foreign affairs functions are involved. However,
an argument can be made that the act would be applicable in a situation
involving the preparation and adoption of technical regulations, standards,
certification systems, etc. even as to imported products.

53/ 5 U.S.C. sec. 551 (2)(1976). "Person" is defined as including a "public
or private organization other than an agency."” In Neal-Cooper Grain Co. v.
Kissinger, 385 F. Supp. 769 (D.D.C. 1974), the court ruled that a "public or
private organization" included a foreign government or the instrumentality of
such a government. It did not define "instrumentality" and so it is unclear
as to whether that term would include local government or regulatory
bodies as covered in the agreement.
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of discretion, an unauthorized act, or the failure to discharge statutory

obligations. 54/

(e) Miscellaneous matters arising from the agreement. Two
administrative functions are mandated by the agreement. These are: (a)
notifying other Parties through the GATT secretariat of proposed, federal
technical regulations and certification systems and (b) representing the
United States in international and regional standardizing bodies in which the
United States is a member or a participant. 55/

The notification functions could be carried out by interagency commit-
tees. A disadvantage of the interagency committee arrangement is that an
interagency group lacks the necessary continuity needed to fulfill its
administrative purpose. The quality of participation by the individual
departments or agencies depends on a variety of changing factors, e.g.,
available personnel, time, effectiveness of the personnel, interest, etc. An
agency or office established to fulfill the administrative functions would be
more likely to provide a constant level of efficiency.

At present, the representative function is generally carried out by
private groups in the United States. This could be continued where private

groups are permitted by those organizations to represent their governments.

54/ 5 u.s.C. 702 (1976).
35/ Advisory committees composed of technical experts, private citizens, )
representatives of standardizing, testing, or certification groups, and offi-

cials of federal, state, and local government may be desirable for this
purpose.

33



16

2. Obligations requiring specific action.

There are four first level obligations that require specific action in
order to be inplenenéed. They require particular action in the sense that
their elements are specifically defined in the agreement.

The first is the inquiry point required in article 10. 56/ The inquiry
point could be an office or bureau that would be able to answer "all
reasonable enquiries” concerning government (federal or local) technical
regulations and standards; test methods and administrative procedures;
certification systems; the location of notices published "pursuant to the
Agreement"; and the location of nongovernmental inquiry points in the United
States. This function requires coordination of a large body of information.
At the present, there is no one place in the federal government to obtain all
this information, although the best source for most of the material is the
National Bureau of Standards. A research library might be sufficient to
fulfill this obligation, although the inquiry point must be able to "answer"
inquiries. The options then would include establishing and staffing one
location which could provide an informational service. :(F:is study has not
investigated what level of funding or what skills are necessary to this
function,.but interested agencies such as the Department of Commerce may be

able to use some existing resources for this purpose.

56/ See a description and analysis of article 10 in the ptovxlxou-by-
provision section of this volume at 92-100, infra. The agreement requires
only one 1nqu1ry point. Article 10.1 states, "Each Party shall ensure that an
enquiry point exists which is able to answer all reasonable enquiries . . . oV
(emphasis added).
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The second operational obligation is the requirement that the United
States provide, if requested and on mutually agreed terms and conditions,
technical assistance for the preparation of technical regulations, the
establishment of national standardiging bodies, and the establishment of
certification systems. 57/ There is no requirement that this technical
assistance be available through one central location; assistance can be
distributed through various agencies wiiich presently possess the expertise
which would be needed. In the case of developing countries, technical
assistance (which is to be granted on terms and conditions agreed upon between
the countries involved) might be administered through United States foreign
aid.

Third, the agreemeat obligates signatories to participate in the
Committee on Technical Barriers to Trade which consists of representatives
from all signatories. Under article 13, the Committee determines the outcome
of disputes brought before it. Legislation would be needed to authorize
United States participation in the Committee and to authorize the
appropriations for such participation. 58/

The fourth obligation requiring specific action is to notify other

Parties through the GATT secretariat of new or proposed technical regula-

57/ See a description and analysis of article 11 of the agreement in the
provision-by-provision section of this volume at 100-104, infra.

58/ See, e.g., section 121(d) of the Trade Act of 1974 (19 U.S.C. sec. 2131
1976), which provides authorization for an annual appropriations for the U.S.
"share" of the expenses of the Contracting Parties to the General Agreement.
See also, 22 U.S.C. sec. 287 (i976). The latter section is entitled
"Representation in organization" and provides, inter alia, for the President
to appoint representatives to U.N. agencies and for their compensation.

35
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tions and certification systems. 59/ Some official actiom, such as
legislation or an executive order, need only assign this function to an
existing agency preseﬁtly in contact with the GATT secretariat, e.g., the U.S.
Mission in Geneva (Department of State), and it could also specify when such
notification was required by the agreement. Alternatively, the function could
be assigned to the various agencies that promulgate regulations regarding
standards, testing, or certification matters. The advantage of this option is
that it will not necessitate collecting the necessary information in one place
in the United States before notifying the GATT secretariat; the disadvantage
is that these agencies may not be in a position to know when notification is
appropriate because, for example, it is possible that they will not know what
significantly affects the trade of other countries which is one factor
requiring notification of technical regulations. The functions of the inquiry
point might include recommending to STR or other agencies when notification
vas appropriate under the code. A third alternative might be for the inquiry
point to make notifications itself when appropriate.

Implicit in the requirement to notify other Parties through the GATT
secretariat of these regulations and systems is the requirement to receive
notifications from the secretariat of the activities of the other Parties.
Therefore, to take full advantage of the agreement, it is desirable to
authorize some central point to receive notifications. In order to derive any

use from the information, it will be necessary that the agencies affected and

-

59/ See & description and analysis of articles 2 and 7 in the provision-by-
provxsxon sections of this volume at 51-63 and 80-83, respectively.
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interested parties have access to the material, either by being directly
contacted or by requesting information. If it is clearly established which
agencies have an interest in which regulations and systems, those agencies
could be notified. For example, the Industry and Trade Administration (ITA)
of the Department of Commerce would be interested in any foreign standards
applicable to all industrial products being produced specifically for export.
Trade associations, ;uch as the Electronic Industries Association, or
individual manufacturing companies would be concerned about procedures and
rules of new certification systems set up to certify the kind of industrial
good it produced. The inquiry point could be given this function also, which
would expand its functions to include service to domestic as well as foreign
persons.

It appears that these four specified implementation efforts may be made
vithout amendment of existing law. An inquiry point is really a collection
of functions that can be assigned by executive order, although legislation may
be considered necessary by the Congress to place limitations upon this func-
tion. Siwilarly, United States participation in the Committee on Technical
Barriers to Trade under the agreement is probably authorized under the general
functions of STR, section 141(c) of the Trade Act, although new enactment may
be desirable. Legislation may be genuinely desirable in the event that
Congress wants a number of functions under the agreement (such as supplying
information, notifying GATT of new regulations, and receiving information on
foreign practices) to reside in one office. Placing several functions in one
office probably would have the advantage of -increasing somewhat the

accountability to Congress in these matters.
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C. Implementation possibilities at state and local government levels.

The federal government's obligation insofar as ensuring compliance by
state and local governments is a second level obligation. The meaning of the
language to be used to signify the second level obligation is not entirely
clear. 60/ Interpretation of the phrase "such reasonable measures as may be
available,” an element of the second level obligation, will be difficult.
The:e are a range of possibilities. The federal government can (a) preempt by
legislation states and local government bodies from legislating at all in
areas covered by the agreement and in which the federal government has
previously leg.slated, (b) direct the states snd local governments through
legislation to comply with all applicable provisions of the agreement, or (c)
encourage compliance through legislative or administrative means.

l. Preemption.

The federal government in this country can preempt the states on matters
for which it has constitutional authority to legisiate. It has done so. In

the National Traffic and Motor Vehicle Safety Act, 61/ the Fair Packaging and

607 See pp. 9-10, supra.

61/ 15 U.S.C. sec. 1392(d) (1976) which reads in part: Preemption. Whenever
a Federal motor vehicle safety standard established under this title . . . is
in effect, no State or political subdivision of a state shall have any
authority either to establish, or to continue in effect, with respect to any
motor vehicle or item of motor vehicle equipment any safety standard appli-

cable to the same aspect of performance of such vehicle or item of equipment
which is not identical to the Federal standard.
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Labeling Act, 62/ and the Clean Air Act 63/, there are provisions which
prohibit certain state or local government action. Their preemptive effect is

not total, however, 64/ and it is clear that present federal law does not

62/ 15 U.S.C. sec. 1461 (1976), which reads: It is hereby declared that it
is the express intent of Congress to supersede any and all laws of the States
or political subdivisions thereof insofar as they may now or hereafter provide
for the labeling of the net quantity of contents of the package of any
consumer commodity covered by this Act . . . which are less stringent than or
require information different from the requirements of section &4 of this
Act . . . or regulations promulgated pursuant thereto.

63/ 42 U.S.C. sec. 7543(a) (1970), which reads: Prohibition. No state or
any political subdivision thereof shall adopt or attempt to enforce any
standard relating to the control of emissions from new motor vehicles or new
motor vehicle engines subject to this part. No State shall require
certification, inspection, or any other approval relating to the control of
emissions from any new vehicle or new motor vehicle engine as condition
precedent to the initial retail sale, titling (if any), or registration of
such motor vehicle, motor vehicle engine, or equipment.

64/ 42 U.S.C. sec. 7543(b) (1970) which waives the prohibition of state
action adopting or enforcing certain standards relating to emission control.
The primary test for the waiver is whether the state standard is at least as
protective of public health and welfare as are applicable federal ones. See,
e.g.y Chrysler Corp. v. Rhodes, 416 F.2d 310 (2d Cir. 1969) and Chrysler Corp.
v. Tofany, 419 F.2d 499 (2d Cir. 1969). 1In these two cases, the court has
interpreted the preemptive section of the National Traffic and Motor Vehicle
Safety Act (at n. 64, supra) to mean that states were not preempted by federal
regulations, which regulated headlight systems on passenger cars, to prohibit
the sale of cars which had auxiliary lights only when they had a deleterious
effect on the required headlights and did not reach any other effect of
auxiliary lights. The state standard prohibited the sale of cars equipped
with auxiliary lights which interfered with drivers of other cars. Since the
"same aspect of performance" was not involved, the courts ruled that the state
was not preempted in this area.

It is, therefore, within reason that a state could promulgate and
enforce, for example, an air pollution control devise standard that did not
reach the same aspect of performance as one established by the federal
government but which was much more restrictive and arguably could be
considered a barrier to international trade if it went beyord protecting the
environment. Presumably the federal government would not have the authority
to preempt such a state standard unless it enacted regulations covering the
same aspect of performance, but with lower requirements.
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alvays prohibit states or local governments from promulgating related
technical regulations or standards even if they are more stringent than
federal ones.

Where the agreement is implemented through legislation, such legislation
would supercede existing state and local statutes and regulations and could
preempt any future state or local action in the area at least to the degree
legislated at the federal level. 65/ Whether supersedure actually occurs will
depend on the language and expressed intent of the federal legislation.
Recent cases suggest that a state or local regulation would have to be
examined in light of whether it was inconsistent with a federal law or
regulation which governs the same matter or whether it was an obstacle to
accomplishing the objectives of the legislature as set out in the law or
regulation. 66/ Therefore, any federal implementation legislation ;hich
attempts to ensure that states and local governments do comply with the
agreement will need to be clear as to what states and local governments are
prohibited from doing.

Policy considerations may often militate against preemptive legislation.

Many state and local technical regulations are similar to current federal

65/ See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) and Gibbons v.
Ogden, 22 U.S. (9 Wheat.) (1824). A Constitutional basis for preemption is
the Supremacy Clause which states "this Constitution, and the Laws of the
United States which shall be made in Pursuance thereof, . . . shall be the
supreme Lav of the Land . . . ." U.S. Const., Art. VI, para. 2.

66/ See, for example, Kelly v. Washington, 302 U.S. 1 (1937); Hines v.
Davidowitz, 312 U.S. 52 (1941); Huron Portland Cement Co. v. Detrcit, 362 U.S.
440 (1960); Campbell v. Hussey, 368 U.S. 297 (1961); Florida Lime & Avocado
Growers v. Paul, 373 U.S. 132 (1963); and Minnesota v. Northern States Power
Co., 447 F.2d 1143 (8th Cir. 1971); aff'd per curiam, 405 U.S. 1035 (1972).
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ones, except that the differences are often tailored to particular needs of
the state or localities. It is unlikely that a state or local area would
alvays find it convenient or desirable to limit itself to the level promul-
gated by federal legislation or regulations.

2. Directed compliance.

Another means of fulfilling a second level obligation in relation to the
states and local governments is to enact legislation which would direct them
to comply with the provisions of the agreement which are applicable to them.
For example, the federal government could require through legislation that all
states and local governments operating certification systems that affect
interstate or foreign commerce must grant access to those systems on a
nondiscriminatory basis to all suppliers of like products from other Parties.

A basis for such directed action is the exclusive power of the federal
government to “regulate Commerce with foreign Nations." 67/ Arguably, the
federal government would have exclusive power to compel states and local
governments to comply with an international agreement intimately related to

foreign commerce. However, the problem with this reasoning is that standards

21/ U.S. Const., Art. I, sec. 8, cl. 3. See also Buttfield v. Stranahand,
192 U.S. 470 (1904) where the Supreme Court held that Congressional authority
to regulate foreign commerce is an authority "complete in itself, acknowledging
no limitations other than those prescribed in the Constitution." At 492. the
Court goes further and reasons that from the complete power of Congress over
foreign commerce no individual has a right to trade with foreign nations
"which is so broad in character as to limit and restrict the power of Congress
to determine what articles of merchandise may be imported into the United
States and the terms upon which a right to import may be exercised.”
Analogizing an individual to a state or local government, it follows that
Congressional power is indeed exclusive and the right to import stems from
Congress and cannot be limited by the states.
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activities are not exciusively a foreign affairs matter, since these regula-
tions and systems are adopted and enforced for internal regulatory purposes,
such as the protection of health and the public welfare within a state.

States have traditionally set and enforced such technical regulations or

standards.

3. Encouraging compliance.

As preemption and directed compliance obviously have limitations, it is
arguable that the United States could meet the second level obligation of the
agreement by encouraging compliance. The obligation only requires that a
Party ''take such reasonable means as may be available'; preemption and
directed action are not necessarily mandated by such language. Therefore,
some other means, such as encouraging state and local governments to comply
voluntarily with provisions of the agreement would arguably fulfill the
obligation. For example, a federal agency could be established or designated
to draft guidelines with which local governmental bodies would find useful for
interpreting the agreement.

Federal funds can also be used as incentives for compliance. Where funds
have been or are to be appropriated to state or local activities relating to
standards or certification, 68/ a condition for receiving the funds could be
added to require recipient states or localities to comply with the agreement

where appropriate. A more positive incentive would be to help fund state

68/ See, e.g., 20 U.S.C. sec. 1862 (1976) (authorization of grants,
contracts, and financial assistance for educating students to use the metric
system) and 42 U.S.C. sec. 7543 (1976) (authorization of grants for developing
and maintaining vehicle emission testing and control programs).
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or local programs which lead toward compliance. For example, the federal
government might fund a state research program to determine if foreign testing
methods were competent to determine a product's conformity to the state's
technical regulations. 69/

D. Implementation possibilities regarding nongovernmental bodies.

In situations where nongovernmental, or private, bodies concerned with
standards and cercification systems are involved, the federal government also
assumes a second level obligation. The problems of interpreting this "best
efforts" requirement are the same as they were for the state and local govern-
ment level, but are complicated by the fact that the federal government has
broad power to legislate prohibitions on private activity under the Commerce
Clause.

The power of private groups to affect the field of standards and
certification lies in the commercial need for an assurance of quality and a
strong voluntary adherence to what is agreed upon through these private
groups. In some situations, the standards promulgated by a nongoveranmental
organization might currently violate existing United States laws, such as the
laws designed to protect against unfair trade practices and monopolies. If
the violation were also in contravention of the agreement, an action against

the violator based on existing law would help to enforce the provision of the

69/ Of course, if the United States can comport with this agreement by mere
"encouragement” at the local level, it is reasonable to suppose other
federated countries may do the same. The value of the agreement vis-3-vis

compliance by local government bodies will depend ultimately on the results of
such encouragement.
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agreement breached. For example, in 1970 the Justice Department filed a suit
against The American Society of Mechanical Engineers, Inc. (ASME), and the
National Board of Boiler and Pressure Vessel Inspectors (National Board) to
enjoin them under the Sherman Act from discriminating against foreign-made
boilers or pressure vessels with respect to the issuance of certification
makes. 70/ A consent decree was issued in 1972 which enjoined the defendants
from the unreasonable restraint of trade through discriminatory action against
those foreign ptoducts and ordered them to establish fair and
nondiscriminatory certificacion procedures. 71/ The decree, in effect,
required the ASME and the National Board to grant national treatment, required
under the agreement, to the products of other Parties.

Aside from possible limitations on private activity, voluntary compliance
with the agreement can be encouraged. Coordination of standards and
certification activities could be accomplished by an overview agency or
central office. These nongovernmental groups could be encouraged to adopt
appropriate international standards and to follow the transparency procedure
when developing thei;’oun standards or certifications systems. Funds could be
appropriated to some of these organizations for them to represent the United
States in existing or future international standardizing bodies. At the

present, the American National Standards Institute (ANSI) is the

707 United States v. The American Society of Mechanical Engineers, Inc. and
The National Board of Boiler and Pressure Vessel Inspectors, (1972) Trade
Cases (CCH) 74,028 (S.D.N.Y. Sept. 11, 1972).

71/ The United States v. The American Society of Mechanical Engineers, Inc.

and The National Board of Boiler and Pressure Vessel Inspectors, (1972) Trade
Cases (CCH) 74,029 (S.D.N.Y. .June 13, 1972).
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representative of the United States to the International Organization for
Standards (1S0), the leading international organization that promulgates
international standards. The degree to which the United States can contribute
to the development of these standards depends partially on the degree of
representation., This in turn is affected by the ability of the ANSI to

finance this participation.

E. Implementation possibilities regarding international and regional
standardizing and certification organizations.

To fulfill the second level obligation 72/ in regard to international
and regional organizations in which the United States is a member or partici-
pant, the United States could consider whether it should have a policy toward
those organizations. 13/

Again, encouragement of compliance by these groups appears to be the most
reasonable means. The voting power and financial contributions of the United
States are methods by which it may influence the activities of those
organizations. The policy and voting behavior could be directed toward
creating standards and certification systems which comply with the
transparency procedures set out in the agreement, and the United States could
propose or advocate standards which closely approximated those which are
promulgated or are to be created in the United States. The subsequent

adoption of such international standards would then be more likely in this

country.

12/ Here also, interpretative problems of the second level obligation
arises. A policy decision can be made as to what the best efforts of the
United States would be and then implement the relev. ' provisions of the
agreement on that basis.

13/ These include, inter alia, ISO, the International Electrochemical
Commission (IEC), International Bureau of Weights and Measures, and the Food
and Agriculture Organization (FAO).
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Preamble

6.1. Preamble

6.1.1. Interpretation

6.1'11.

10
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25
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35

Text

Having regard to the Multilateral Trade Negotiatiors, the Parties
to the Agreement on Technical Barriers to Trade, hereinafter
referred to as "the Parties" and ''this Agreement;

Desiring to further the objectives of the General Agrezement on
Tariffs and Trade;

Recognizing the important contribution that international
standards and certification systems can make in this regard by
improving efficiency of production and facilitating the conduct of
international trade;

Desiring therefore to encourage the development of such
international standards and certification systems;

Desiring however to ensure that technical regulations and
standards, including packaging, marking and labelling requirements,
and methods for certifying conformity with technical regulations
and standards do not create unnecessary obstacles to international
trade;

Recognizing that no country should be prevented from taking
measures necessary to ensure the quality of its exports, or for the
protection of human, animal or plant life or health, of the
environment, or for the prevention of deceptive practices subject to
the requirement that they are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail or a disguised
restriction on international trade;

Recognizing that no country should be prevented from taking
measures necessary for the protection of its essential security
interest;

Recognizing the contribution which international standardization
can make to the transfer of technology from developed to developing
countries;

Recognizing that developing countries may encounter special
difficulties in the formulation and application of technical
regvlations and standards and methods for certifying conformity
with technical regulations and standards, and desiring to assist
them in their endeavours in this regard;

hereby agree as follows:
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6.1.111. Description

The preamble sets out the purposes and goals of the Agreement on
Technical Barriers to Trade, (hereinafter "the standards agreement” or ''the
agreement"). It clearly states that the object of that agreement is not to
eliminate all technical regulations and standards, but rather to ensure that
technical regulations and standards are aot used as unnecessary obstacles to
international trade, whether through their requirements or application.
Indeed technical regulations, standards, and certification systems are seen as
facilitating trade and as a legitimate means to protect life and health, the
environment, and national security as well as to prevent deceptive trade
practices. It is seen that their legitimacy ends, however, when standards or
certification systems are adopted and applied arbitrarily, unjustifiably, or
discriminatorily or constitute a disguised trade restriction.

A possible benefit of the agreement, one whicn is subsidiary to
preventing unnecessary trade barriers, is to contribute to the transfer of
technology between developed and developing countries. The preamble states a
commi tment, not to technology transfer per se, but to help developing
adherents comply with the code rhrough technical assistance for the

formulation and application or operation of technical regulations, standards,

and certification systems.

6.1.112. Analysis

As with most preambles to international agreements, this preamble is only
an aid to the interpretation of the provisions of the document which fcllow

and does not set forth any legal obligations.
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6.1.3. Implementation

Since the preamble does not constitute a legal obligation, no implementa-

tion of its contents is necessary. Attention to it would be beneficial, how-

ever, when implementing other articles as it is a guide as to the intended

purposes of the agreement.

6.2. General provisions (Article 1)

6.2.1.

Interpretation

6.2.11. Text

1

10

15

20

1.1 General terms for standardization and certification shall
normally have the meaning given to them by definitions adopted
within the United Nations System and by international standards
organizations taking into account their context and in light of the
object and purpose of this Agreement.

1.2 However, for the purposes of this Agreement the meaning of the
terms given in Annex | applies.

1.3 All products including industrial and agricultural products,
shall be subject to the provisions of this Agreement.

1.4 Purchasing specifications prepared by governmental bodies for
production or consumption requirements of governmental bodies are
not subject to the provisions of this Agreement but are addressed
in the Agreement on Government Procurement, according to its
coverage.

1.5 All references in this Agreement to technical regulations,
standards, methods for assuring conformity with technical
regulations or standards and certification systems shall be
construed to include any amendments thereto and any additions to
the rules or the product coverage thereof, except amendments and
additions of an insignificant nature.

6.2.111. Description

This article includes by reference the definitions of terms used in the

agreement and outlines what the agreement does or does not cover.

The terms and their definitions used in the standardization and certifi-

cation process have as their meanings, those generally accepted in the
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international business community, and are to be supplemented by a list of
terms with specific definitions and explanatory notes found in Annex I of the
agreement. 74/ The aefinitiont of the latter set of terms have been taken
largely from the definitions of the International Organization for Standards
(150) and the UN Economic Commission for Europe (ECE) and give the terms
specific definitions important to the interpretion of the code.

The agreement covers all industrial and agricultural products.

Government procurement and production are not covered by the agreement.
Thus, the standards, testing methods, etc. required for, inter alia, defense
materials and government office equipment, would not be covered by the
standards agreement.

Provisions of the agreement are applicable to any modifications made to
technical regulations, standards, testing methods, administrative procedures,
or certification rystems. Technical regulations, standards, etc. which exist
prior to the code's entry into force are affected only as provided in section
14.26, 75/ but amendments to them which are made after the agreement becomes
effective will be subject to the appropriate provisions of the agreement.
6.2.112. Analysis

The tecrm "United Nations System” (line 3) refers to a set of definitions
reg.rding standardization that is sponsored by the United Nations. A

Norwegian delegate stressed a need for incorporating this system.

74/ See sec. 6.17 in this volume, at 144-147 infra. This annex includes ten
terms, their definitions, and explanatory notes.

75/ See that article (Retroactivity), in sec. 6.15.1, infra, at 115, in this
volume.
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Standards regulating services, whether applied in the sale of an
industrial product or not, are not affected by the agreement. 76/ This
eliminates all professional standards as well as codes of ethics which pertain
to services.

The only exception to the applicability of the agreement to amendments or
modifications of existing standards, technical regulations, or methods for
testing conformity is if the amendments or modifications are "of an
insignificant nature" (line 20). This term is not defined. The result should
be to exclude changes to technical regulations, standards, testing methods,
and certification systems which have little, if any, substantive effect. This
would avoid, for example, unnecessary paperwork which would stea from
complying with the transparency procedure.

6.2.3. Implementation

It is not necessary that the terms as defined and explained in Annex 1 be
directly included in United States domestic law. However, their content would
have to be considered when drafting legislation or regulations implementing
specific provisions in the agreement since the terms assist in defining the
coverage and limitations of the agreement. For example, the explanatory note
for the term "standard" specifically excludes from coverage standards of an

individual company devised for its own production or consumption requirements.

767 For example, professional standards regarding the installation or
servicing of a pressure vessel when the installation or servicing was included
in the sales contract would not be covered although the technical regulations
applicable to the pressure vessel, itself, would.
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No implementation of article 1.5 (lines 25-20) would be necessary. The

provision must be considered, however, when implementing other articles, such

as those establishing an inquiry point (article 10) and the transparency

procedures relating to the preparation of technical regulations, standards,

and certification systems (articles 2.5 and 7.3).

Technical regulations and standards

6.3. Preparation, adoption and application of technical regulations and
standards by central government bodies (Article 2).

6.3.1. Interpretation

6.3. llo Text

1

10

15

20

25

With respect to their central government bodies:

2.1 Parties shall ensure that technical regulations and

standards are not prepared, adopted or applied with a view to
creating obstacles to international trade. Furthermore, products
imported from the territory of any Party shall be accorded treat-
ment no less favourable than that accorded to like products of
national origin and to like products originating in any other coun-
try in relation to such technical regulations or standards. They
shall likewise ensure that neither technical regulations nor
standards themselves nor their application have the effect of
creating unnecessary obstacles to international trade.

2.2 Where technical regulations or standards are required and
relevant international standards exist or their completion is
imminent, Parties shall use them, or the relevant parts of thenm,
as a basis for the technical regulations or standards except where,
as duly explained upon request, such international standards or
relevant parts are inappropriate for the Parties concerned, for
inter alia such reasons as national security requirements; the
prevention of deceptive practices; protection for human health or
safety, animal or plant life or health, or the environment;
fundamental climatic or other geographical factors; fundamental
technological problems.

2.3 With a view to harmonizing technical regulations or standards
on as wide a basis as possible, Parties shall play a full part
within the limits of their resources in the preparation by
appropriate international standardizing bodies of international
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standards for products for which they either have adopted, or
expect to adopt, technical regulations or standards.

2.4 Where appropriate, Parties shall specify technical
regulations and standards in terms of performance rather than
design or descriptive characteristics.

2.5 Whenever & relevant international standard does not exist

or the technical content of a proposed technical regulation or
standard is not substantially the same as the technical content of
relevant international standards, and if the technical regulation
or standard may have a significant effect on trade of other
Parties, Parties shall:

2.5.1 publisli a notice in a publication at an early
appropriate stage, in such a manner as to enable
Parties to become acquainted with it, that they
propose to introduce a particular technical
regulation or standard;

2.5.2 notify other Parties through the GATT secretariat of
the products to be covered by technical regulations
together with a brief indication of the objective and
rationale of proposed technical regulations;

2.5.3 upon request, provide without discrimination to other
Parties in regard to technical regulations and to
interested parties in other Parties in regard to
standards, particulars or copies of the proposed
technical regulation or standard and, whenever
possible, identify the parts which in substance
deviate from relevant international standards;

2.5.4 in regard to technical regulations allow, without
discrimination, reasonable time for other Parties
to make comments in writing, discuss these comments
upon request and take these written comments and the
results of these discussions into account;

2.5.5 in regard to standards, allow reasonable time for
interested parties in other Parties to make
comments in writing, upon request discuss these
comments with other Parties, and take these written
comments and the results of these discussions into
account.

2.6 Subject to the provisions in the heading of Article 2.5, where
urgent problems of safety, health, envirommental protection or
national security arise or threaten to arise for a Party, that
Party may omit such of the steps enumerated in Article 2.5 as it
finds necessary provided that the Party, upon adoption of a
technical regulation or standard, shall:

2.6.1 notify immediately other Parties through the GATT
secretariat of the particular technical regulation,
the products covered, with a brief indication of the
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objective and the rationale of the technical
regulation, including the nature of the urgent
problems;

2.6.2 upon request provide, without discrimination other

‘ Parties with copies of the technical regulation
and interested parties in other Parties with copies
of the standard;

2.6.3 allow, without discrimination, other Parties with
respect to technical regulations and interested
parties in other Parties with respect to standards,
to present their comments in writing, upon request
discuss these comments with other Parties and take
the written comments and the results of any such
discussion into account;

2.6.4 take also into consideration any action by the
Committee as a result of consultations carried out in

accordance with the procedures established in Article
14.

2.7 Parties shall ensure that all technical regulations and
standards which have been adopted are published promptly in such a
manner as to enable interested Parties to become acquainted with
them.

2.8 Except in those urgent circumstances referred to in Article
2.6, Parties shall allow a reasonable interval between the
publication of a technical regulation and its entry into force in
order to allow time for procedures in exporting countries, and
particularly in developing countries, to adapt their products

or methods of production to the requirements of the importing
counftry.

2.9 Parties shall take all reasonable measures as may be available
to them to ensure that regional standardizing bodies of which they
are members comply with the provisions of Articles 2.1 to 2.8. In
addition Parties shall not take measures which have the effect of
directly or indirectly, requiring or encouraging such bodies to act
in a manner inconsistent with these provisions.

2.10 Parties which are members of regional standardizing bodies
shall, when adopting a regional standard as a technical regulation
or standard fulfill the obligations of Articles 2.1 to 2.8 except
to the extent that the regional standardizing bodies have fulfilled
these obligations.

6.3.111. Description

This article applies to central government bodies which are defined in

Annex I of the agreement as the central government of a Party to this

agreement and any body cr ministry or department under its control in respect
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to a standardization or certification activity. A first level obligation 77/
is incurred by the central government of a Party to fulfill the provisions of
the agreement concerﬁing the preparation, adoption, and use of technical
regulations and standards of central government bodies.

Any technical regulation or standard promulgated is not to be prepared or
applied for the purpose of creating obstacles to international trade. Nor can
the text of the technical regulation or standard be prepared or applied in a
nmanner which does actually create unnecessary obstacles to international trade.

National treatment and most-favored-nation (MFN) treatment in regard to
technical regulations and standards are to be accorded to imported products.

Central governments are required to insure that relevant international
standards 78/ are used as a basis for preparing future technical regulations
and standards when these are required. This obligation is qualified by the
exception that international standards do not have to be used when they are
determined to be "inappropriate for the adherents concerned.”" This exception
is illustrated by a non-exclusive list of reasons for which an international
standard might be determined to be inapprcpriate. This list includes national
security requirements, protection of health and safety, fundamental climatic
or other geographical factors, and fundamental technological problems.

Harmonization of technical regulations or standards on as wide a basis as

possible is to be achieved by the Parties through their participation in the

11/ See sec. 6.0.1 of this report, supra, for a detailed discussion of the
> Wes : : "
concept "first level of obligation.
18/ See sec. 6.17, at 146, in this volume, infra, for a definition of
“"international standard."
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preparation of international standards by appropriate international
standardizing bodies. This participation by the Parties is qualified by the
phrase "within the limits of their resources.”

Technical regulations and standards are to be specified in terms of
performance of a product rather than in terms of design or descriptive
characteristics, such as color, of & product. This obligation is qualified
also by the term " w here appropriate” (line 29).

One hindrance to international trade may not be the content of an
applicable technical regulation or standard, but rather a lack of notice that
it exists or is being developed. To help alleviate this barrier, a
transparency, or open, procedure has been developed. The procedure is
triggered, and the central government of a Party must follow, it when two
factors occur in combination. First, a relevant international standard does
not exist or the proposed national one differs from a relevant international
standard. Second, the proposed national technical regulation or standard
might affect the trade of another Party in a significant manner.

The procedure includes four steps: (a) publishing a notice in an
official publication at an appropriate stage that the technical regulation or
ctand;rd is being prepared; (b) notifying other adherents through the GATT
secretariat of the products covered and of the objective of the proposed
technical regulation; (c) providing without discrimination and upon request
copies cf the proposed technical regulation or standard pointing out, when
possible, substantial deviations from relevant international standards; and
(d) allowing reasonable time for written comment to be made on the proposed
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technical regulation or standard, discussing the comments on request, and
taking the results of the comments and discussions into account.

Exceptions to ghis procedure are allowed when urgent problems of safety,
health, eavironmental protection, or national security surface or threaten to
arise. Adherents retaii'the authority to determine when such an exception is
necessary. Other obligations attach, however, when urgent problems cause the
procedure to be breached. These are: (a) to notify immediately other
adherents through the GATT secretariat of the details of the technical
regulation and of the urgent problem; (b) to provide without discrimin ion
and upon request copies of the technical regulation or standard under the same
conditions as in the norm~! procedure; and (c) to allow without discrimination
comments and discussion concerning the proposed technical regulation or
st andard.

Those countries which sign the agreement have a first level obligation to
publish, in a prompt manner after promulgation, all technical regulations and
standards. A first level obligacion also attaches in regard to ensuring that
there be a reasonable amount of time between putlication of a technical
regulation or a standard of a central government and its entry into force.

The ''urgent problems" exception is likewise applicable to this obligation.

A second level of obligation 79/ is assumed by a Party to ensure that any

regional standardizing body in which it is a member complies with articles 2.1

to 2.8. A first level obligation to fulfill those same provisions attaches,

79/ See sec. 6.0.1 of this report, supra, for a detailed discussion of the
1] 4 : "
concept "second level of obligation.
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hovever, when a Party decides to adopt any standard of a regional
standardizing body in which it is a member. The Party is obligated to fulfill
such to the extent that the regional standardizing body has not done so. This
means that a Party will have to allow ;ou-ents to be made regarding the
standard and publish its text if the regional body has not already done so.
Additionally, a Party has & first level obligation not to encourage those
regional standardizing bodies from complying with the agreement.
6.3.112. Analysis

~ The term "unnecessary obstacles to international trade" (line 11) is not
specifically defined in the agreement. Its exact meaning is therefore unclear
in the sense that no criteria are set out which will help determine what trade
tarrier creates an obstacle to trade that can, for various accepted reasons,
be permitted. What the phrase does indicate and what appears to be its
meaning as understood in the negotiations is that technical regulations and
standards can by their nature create obstacles to trade, but that the purpose
served by many of them, i.e., to protect the health and welfare of citizens,
outweighs the harm of the obstacle created. The purpose of the agreement is
to eliminate or modify technical regulations or standards which are created
specifically for the purpose of creating obstacles to international trade or
which have the result of causing "unnecessary obstacles” to such trade. The
agreement does not aim to frustrate those technical regulations or standards
which are prepared and applied for the purpose and with the effect of

protecting, inter alia, human life and health, national security, and the

environment. P
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The concept of national treatment (lines 6-7) is a term of art which in
the context of the agreement means that products of another Party are to be
treated in a fcohio; no less favorsbly than similar products of the importing
country. For instance, if both the United States and Prance produce indus-
trial boilers to which the same technical regulations and standards should be
applied and a French exporter sought to import them into the United States,
the French boiler could not be required to meet a greater level of safety than
was required of American boilers.

An obligation to accord most-favored-nation (MFN) treatment (lines 6-8)
to the products of other Parties to the agreement attaches through this
language. The most-favored-nation concept is described here as according
treatment to imported products of Parties which is '"no less favourable than
that accorded to products originating in any other country . . . ." This
parallels article I of the General Agreement. The standards agreement does
not specifically address, in this article or in any other provision, the
question of whether the GATT MFN obligation would require a Party to the
standards agreement which is also a Contracting Party to ;rant MFN treatment
to a Contracting Party which is not a Party to the standards agreement. 80/

The exception to the obligation to use internatiopal standards where they
are relevant is a broad one. The term "inappropriate” (line 17) is not
specifically defined, but the reasons (lines 18-22) for determining whether an
international standard is inappropriate does somewhat delineate the term.

However, by the phrase "inter alia," it is clear that the list is illustrative

807 See VoI. T, supra.
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only. The Committee on Technical Barriers to Trade, as established in
articles 13 and 14, will ultimately determine the criteria for deciding
whether an intetnational standard is inappropriate.

None of the reasons for invoking the exception are specifically defined;
each would be opened for interpretation by the Party using the exception to
the obligation to use relevant international standards and by any eventual
dispute settlement proceedings. Thus a Party would have wide discretion in
interpreting the term "inappropriate.” A good faith use of this discretion
and effective dispute settlement and enforcement procedures would be the means
for preventing abuse of the exception.

On the face of these listed reasons, their meaning and purpose are
relatively clear. "[N]ational security requirements" (line 18) refers to
matters pertaining to the security of a country, however that is defined;
"prevention of deceptive practices" (line 19) would refer, inter alia, to
stancards for labeling which does not adequately state the intended scope or
limitations of a product or to standards which sre not up-to-date with
existing technology. '"Protection for human health, or safety, animal or plant
life or health, or the environment”" (lines 19-20) presumably would allow the
use of technical regulations or standards with requirements concerning the
level of performance that were greater than those of an existing international
standard. A question arises here as to what level of proof or justification
would likely be required to show that the higher level of performance was
necessary and was commensuate with the needs of the adherent. This question
would have to be answered through the use of the dispute settlement and
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enforcement procedures. An internationsl standard which prescribed
requirements for products based on "fundamental climatic and other
geographical factors" (line 21) could be deemed inappropriaste when the
standard was based on significant climatic factors which did not have any
relevance in the adopting adherent. For example, s standard requiring light
sockets to withstand extremely cold temperatures might be inappropriate for
adoption by countries with temperate climates. " F undamental technological
problems" (lines 21-22) could be used to prevent the adoption of an inter-
national standard requiring a different voltage for electrical wiring when
that would demand electrical rewiring of an entire country.

There is no definition of the term "within the limits of their resources"
(line 25) which qualifies the obligation of Parties to participate fully in
the preparation of international standards. The parameters of this
qualification will also depend on the goodwill of the Parties, the ability of
nongovernmental groups to represent a Party, and the effectiveness of dispute
settlement and enforcement procedures.

As with the term "inappropriate" used earlier, there is no guideline for
determining the meaning of the term "appropriate” (line 29). Conceivably, a
case-by-case interpretation will eventually define the concept and its
application.

In regard to the transparency procedure, one of the factors which must
exist before the procedure is required to be followed is that the proposed
technical regulation or standard be of the nature that it '"may have a
significant effect on the trade of other Partien" (lines 36-37). There is no

60



73

definition of what constitutes a "significant effect;" the Parties involved
would decide its meaning at first.

Whatever “significant effect” does require, the effect on another
adherent's trade does not have to be accomplished. The words "may have a
significant effect” indicate that there need be only the possibility that the
proposed technical regulation or standard have such an effect, not that such
an effect would in all probability occur. There is, then, a low threshold for
this particular factor.

In the case where copies or portions of a proposed text are to be
provided or comments are to be made on proposed texts, there is a distinction
made between who can request copies of or make comments on a technical
regulation and who can make the request for or make comments on 2 standard.
Only "other Parties" (lines 47-48, 55, and 77-78, and 81) may request copies
of or make comments regarding technical regulations, but "interested pa:ties
in other Parties" (lines 49, 60, 79, and 82-83) may request copies of or make
comments reg.rding standards. The latter category of entities is, of course,
more inclusive. The result of this would be that non-governmental business
entities might find it difficult to participate in the discussion of technical
regulations unless they have sufficient and effective input into some
governmental group which would organize and funnel those comments to the
adherent proposing the technical regulation. This limitation of persons with
standing to request copies or discuss the contents of a technical regulation
is obviously advantageous to a government since it would make the preparation,
adoption, and application process less cumbersome. On the other hand, this
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limitation, assuming it results in a coordinated government position or even a
collection of viewpoints within a Party's territory, could be advantageous to
Parties or buoiness'entitieo in the sense that a Party could possibly make a
stronger argument for change or modification of a technical regulation than
could several, uncoordinsted businesses or even trade associations. Equally,
it might in some circumstances regulate the actions that a strong economic
business power, e.g., & transnational corporation, could take in regard to a
proposed technical regulation.

The reason for the distinction between entities with standing to make
written comments and discuss them is that such language reflects s compromise
of the different opinions among negotiating countries as to who should be
allowed to request copies and/or make comments.

No guidelines are given for determining what would constitute an "urgent
problem” (line 66). This leaves the question open for each Party to determine
when a problem of safety, health, etc. would reach or might reach a stage of
urgency that would require suspension of the transparency procedure.

If an exception is made to the transparency procedure on the grounds of
an urgent problem, then subsequent requirements must be fulfilled. These
requirements are similar in content to those required under the normal
procedure.

The requirement to publish all technical regul:tions or standards does
not specifically state where or for how long the pubiication must appear, nor
does it indicate when or in what language the publication must be made.

However, it is clear that such publication must be made promptly after the
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promulgation of a technical regulation or standard and in such a manner that
interested Parties may examine and become familiar with them. To further
explain that requirement, it is helpful to note that article 10.5 81/ states
that the agreement is not to be construed so as to require publicatioa of
texts in any language other than the language of origin. Article 2.8 of the
agreement 82/ requires that, except in cases of urgent problems as referred to
earlier, Parties to the agreement must allow a reasonable time between
publication of a technical regulation and its entry into force. No similar
provision is made regarding standards, but this is probably not necessary
because of their nature. 83/

In the requirement to provide a reasonable interval of time between the
publication of tech;ical regulation and its entry into force, the term
"reagonable interval" (line 97) is not qualified. The purpose, however, is to
allow time for products and methods of production in exporting countries to be
adapted to the new regulations. The needs of developing countries are to be
particularly considered. The time needed for adaptation could reasonably vary
from country to country depending on the requirements of the technical
regulation and the ability of the exporting country to comply. In the case of
8 developing country, a lack of technology might necessitate a period of time
longer than an average 'reasonable interval."” There is no language in this

section as to how to deal with that type of problem.

81/ See sec. 6.11.1, at 92-93, in this volume, infra.

82/ See sec. 6.3.1, at 51-53, in this volume, supra.

83/ By the code definition a standard does not mandate compliance and would
become a de facto mandatory standard only after extensive usage and subsequent
widespread acceptance.
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6.3.3. Implementation

Implementing lg;illation will need to be enacted so that all departments,
agencies, and commissions in the federal government which have the authority
to promulgate technical regulations or standards are directed not to create or
to apply thosu technical regulations or standards in a manner which creates
unnecessary obstacles to international trade. 84/ Language which will
guarantee treatment to foreign products no less favorable than that accorded
to similar products of the United States or other countries should be
included. This would satisfy the obligation to grant national and
most-favored-nation (MFN) treatment. With regard to MFN treatment, it should
be determined if the United States is to grant conditional or unconditional
MFN treatment.

Those same federal bodies must be directed to adopt or use as a basis for
technical regulations or standards existing international standards which are
appropriate to perceived needs. Since the reasons as to when an international
standard might not be appropriate are not defined, no particular guidelines
need to be established. However, for purposes of avoiding confusion and
ensuring a good faith use of discretion, clarification of those bases as
vieved by the United States would undoubtedly be helpful. This could be
accomplished by law or by policy statement.

Participation, within the limits of a Party's resources, in international

standardizing bodies for the purpose of preparing harmonized technical

84/ This type of language would most iikely be suitable for a purpose clause
in proposed legislation rather than as a guideline or text.
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regulations and standards is a first level obligation. Authorization to
participate, either through executive departments, 85/ individual
representatives, QQ) or nongovernmental standardizing bodies 87/ in
international bodies should be given where appropriate. Appropriations could
also be made for financial contributions to these organizations if such are
requested or desired by those groups. 88/ If private individuals represent
the United States, appropriation for per diem expenses and/or salaries could
be made. 89/

Federal standardizing bodies must be directed to formulate technical
regulations in terms of performance rather than design, where such is possible.

The transparency procedure that is to be followed when preparing a
technical regulation or standard is similar to requirements presently made of
federal departments and agencies which promulgate technical regulations and
standards. The Administrative Procedurz Act (APA) 90/ requires notification,

publication, opportunity to submit comments, and a specified period of time

857 E.g., Department of State. See 22 U.S.C. sec. 287(f) (1976).
86/ E.g., representative to organs and agencies of the United Nations. See
2270.5.C. sec. 287(d) (1976).

87/ E.g., the American National Standardization Instituted (ANSI) represents
the United States in the International Organization for Standardization (150).
88/ See, for example, 22 U.S.C. sec. 262 (1976). See generally,.15 U.S.C.
sec. 205 (a), (k).

89/ See 22 U.S.C. sec. 287(g) (1976) which provides compensation for persons
appointed as U.S. representatives to the United Nations.

90/ See APA, 5 U.S.C. sec. 551 et seq. (1976), especially sec. 553 (b), (¢),
and (d). 65 ‘
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between publication of a rule and its effective date. 91/ Implementing
legislation ur an executive order could require, where necesssry, that the
GATT secretariat be.notified of the products covered by the proposed technical
regulations. One office in the federal government could be designated to
collect the necessary information and notify the secretariat.

United States policy and practice in regional standardizing bodies must
include efforts to encourage those organizations to follow subsections
2.1-2.8, supra, of the agreement. The obligation incurred by the United
States to do such is only a second level obligation. Thus implementation
would necessitate best efforts through policy formulation and practice.

There is a first level obligation for the United States to comply with
the relevant provisions of this article (article 2) when a regional
organization in which it is a wember or a participant fails to do so. For
example, when a regional body establishes a standard but neither publishes it
nor gives Parties or interested parties the opportunity to comment on it, the
United States if adopting the standard in question would be obligated under
the agreement to publish the text and allow comments. The latter action would
be superfluous if no further input w;re made into the regional organization

for purposes of amending the standard where advisable. Thus, on a-

91/ There could be some discrepancy between United States statutory and the
language of the agreement regarding this point. Section 553 (d) of Title 5
requires 30 days between publication and entry into force of a rule. The
agreement states in article 2.8 that "Parties shall allow a reasonable
interval" between publication and entry into force sv that products and
methods of production can be adapted. The question is be whether 30 days is a
reasonable time for adaptation, especially for developing countries.
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case-by-case basis, the United States might advocate amendment of 2 regional
standard so that it.confor-ed to the agreement.

6.4. Preparation, adoption and application of technical regulations and
standards by local government bodies (Article 3).

6.4.1. Interpretation
6.4.11. Text
1 3.1 Parties shall take such ressonable measures as may be available
to them to ensure that local government bodies within their
territories comply with the provisions of Article 2 with the
exception of Articles 2.3, 2.5.2, 2.9 and 2.10, noting that provision

5 of information regarding technical regulations referred to in

Articles 2.5.3 and 2.6.2 and comment and discussion referred to in
Articles 2.5.4 and 2.6.3 shall be through Parties. In addition,
Parties shall not take measures which have the effect of, directly
or indirectly, requiring or encouraging such local government bodies

10 to act in a manner inconsistent with any of the provisions of

Article 2,
6.4.111. Description.

A second level obligation is incurred by a Party to ensure that its local
government bodies comply with the provisions stated in article 2, supra. This
article does qualify the obligation in eliminating the requirements that local
government bodies participate in or influence international/regional
standardizing bodies and notify the GATT secretariat of the technical
regulations that they promulgate. Any request for copies of technical
regulations which differ from international standards, Qny comments made, or
discussions entered into about such technical regulations are to be handled
through the Party, not by the local government body. This perpetuates

dialogue between sovereign entities and does not necessitate direct

communication between a Party and a political subdivision of another Party.
67
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Aside from a second level obligation to ensure that local government
bodies comply with the agreement, the Parties have a first level obligation
not to act in a manner which would require or even encourage those
subdivisions to act contrary to the provisions of the agreement. This
abstention would extend to all actions which would directly or indirectly
foster noncompliance.

6.4.112, Analysis

"Local government bodies" (line 2) is defined in Annex I of the code,
infra. 92/

6.4.3. Implementation

Given the preemptive power of federal legislation and regulations through
the Supremacy Clause over state and local legislation and regulations, 93/ it
is not likely that many legal problems would arise in fulfilling the second
level obligation specified in this article. However, problems of a policy
nature would conceivably hinder implementation of this article, which directs
the Parties to use their "best efforts" to ensure that their local government
bodies comply with the agreement in all aspects.

If it becomes feasible to use the federal preemptive power, then legisla-
tion could be drafted which would preclude states or their local subdivisions
from promulgating or enforcing technical regulations or standards which differ
from those of the federal government covering the same aspects. An example of

this in existing legislation is the Nationai Traffic and Motor Vehicle Safety

92/ See sec. 6.17, at 144 et seq., in this volume, infra.
93/ See sec. 6.0.3, at 38-%41 supra, for a discussion of preemption in
regard to this agreement.
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Act. 94/ One subsection of this act 95/ prohibits the enforcement of state
technical regulations or standards which are not identical to federal ones
which cover the same subject, e.g., seat belts. Case law has clarified the
area in which the state may act. 96/

Where it is not feasible to use the federal preemptive power in regard to
the states and their political subdivisions, then legislation could be drafted
which would allow local governmental bodies to prepare, adopt, and enforce
technical regulations or standards whose requirements are not identical to
those of their federal counterparts. 97/ If the levels of protection embodied
in such technical regulations or standards were significantly higher, then the
United States would conceivably be subject to the dispute settlement and

enforcement procedures of the agreement.

94/ 15 U.S.C. sec. 1381 et seq. (1976).

95/ 15 U.S.C. sec. 1392(d) (1976) preempts states or their political
subdivision from establishing or contxnuxng in effect any motor vehicle safety
standard which is not identical to its federal counterpart. The state or
political subdivision does, however, retain power to enact and enforce
technical regulations or standards which concern subjects not already covered
by federal legislation.

Under rhe Supremacy Clause, however, any subequent federal legislation or
resulting regulation covering such an area would supercede the state or local
technical regulation or standard.

96/ See sec. 6.0.3, at 38-41, supra.

97/ 1t is unlikely that local governmental bodies would want to prepare,
adOpt, or enforce technical regulations or standards whose requirements are
less than those of the federal government since most state and local technical
regulations and standards are promulgated to protect the health and safety of
the public. Even if a state did adopt a technical regulation or standard with
requirements lower than federal ones, the federal technical regulation or
standard would probably take precedent over state or local political
subdivicions if interstate commerce were involved. The problem under the
agreemerit would arise when a technical regulation or a standard of a state or
a political subdivision is more stringent than a federal one if such
difference significantly affects international trade.
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6.5. Preparation, adoption and application of technical regulations and
standards by non-governmental bodies (Article 4).

6.5.1. Interpretation

6:5.11. Text

1 Parties shall take such reasonable measures as may be available
to them to ensure that non-governmental bodies within their
territories comply with the provisions of Article 2, with the
exception of Article 2.5.2 and providing that comment and discussion

5 referred to in Articles 2.5.4 and 2.6.3 may also be with interested
parties in other Parties. In addition, Parties shall not take
measures which have the effect of, directly or indirectly, requiring
or encouraging such non-governmental bodies to act in a manner
inconsistent with any of the provisions of Article 2.

6.5.111. Descripticn

Parties have a second level obligation to ensure that nongovernmental
bodies which are active in the standards field conform with all provisions of
article 2 that could be applied to them. The provision requiring notification
to GATT of all technical regulations, is specifically excepted since
nongovernmental bodies generally do not deal directly with international
organizations composed of governments. Provisions permitting comments and
discussion on proposed technical regulations or standards are retained but may
be carried out with interested parties in other Parties which is broader than
Article 2 allows.

In addition to this second level obligation, Partiés assume a first level
obligation to refrain from requiring or encouraging nongovernmental bodies
within their territories not to comply with article 2. This required
abstention extends to actions which would directly or indirectly require or

encourage noncompliance by such nongovernmental bodies.
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6.5.112. Analysis

The term "non-governmental bodies” (line 2) is not defined in Annex I of
the agreement, but it would include such groups as Underwriters' Laboratories
(UL) and American Society for Testing Materials (ASTM).
6.5.3. Implementation

Implementation of this provision will be difficult. Provisions could be
made for governmental departments and agencies or an interagency group to
encourage or coordinate compliance or at least have a krowledge of the
activities of nongovernmental standardizing bodies. Legislation which would
require such organizations to comply with provisions of the agreement, e.g.,
to use, where appropriate, existing international standards as a basis for
their technical regulations and standards and to discuss comments made, might
not be successful since nongovernmental standardizing bodies in the United
States generally are strongly independent of government. Underwriters
Laboratory, for example, sets its own standards and strives to remain
independent from all other bodies, governmental or private.

The pressure to implement fully this article is, however, lessened by the
fact that only a second level of obligation exists. Thus a '"best efforts"

policy, i.e., one which would utilize the "un-easonable measures available,"

would be sufficient,
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Conformity with technical regulations and standards

6.6. Determination of conformity with technical regulations or standards by
central government bodies (Article 5).

6.6.1. Interpretation

6.6.11. Text

1

10

15

20

25

30

35

5.1. Parties shall ensure that, in cases where a positive
assurance is required that products conform with technical
regulations or standards, central government bodies apply the

following provisions to products originating in territories of
other Parties:

SCl.l

5.1.2

5.1.3

5.1.4

5.1.5

5.1.6

imported products shall be accepted for testing under
canditions no less favourable than those accorded to
like domestic or imported products in a comparable
situation;

the test methods and administrative procedures for
imported products shall be no more complex and no less
expeditious than the corresponding methods and
procedures, in a comparable situation for like products
of national origin or originating in any other country;
any fees imposed for testing imported products shall be
equitable in relation to any fees chargeable for testing
like products of national origin or originating in any
other country;

the results of tests shall be made available to the
exporter or importer or their agents, if requested, so
that corrective action may be taken if necessary;

the siting of testing facilities and the selection of
samples for testing shall not be such as to cause
unnecessary inconvenience for importers, exporters or
their agents;

the confidentiality of information about imported
products arising from or supplied in connexion with

such tests shall be respected in the same way as for
domestic products.

5.2 However, in order to facilitate the determination of conformity
with technical regulations and standards where such positive assur-
ance is required, Parties shall ensure whenever possible, that
their central government bodies:

accept test results, certificates or marks of conformity
issued by relevant bodies in the territories of other
Parties; or . .

rely upon self-certification by producers in the
territories of other Parties;
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even when the test methods differ from their own, provided they are

40 satisfied that those methods employed in the territory of the
exporting Party provide a sufficient means of determining
conformity with the relevant technical regulations or standards.
It is recognized that prior consultation may be necessary in order
to arrive at a mutaully satisfactory understanding regarding

45 self-certification, test methods and results, and certificates or
marks of conformity employed in the territory of the exporting
Party, in the territory of the exporting Party, in particular in
the case of perishable products or of other products which are
liable to deteriorate in transit.

50 5.3 Parties shall ensure that test methods and administrative
procedures used by central government bodies are such as to permit,

so far as practicable, the implementation of the provisions in
Article 5.2.

5.4 Nothing in Article 5 shall prevent Parties from carrying out
55 reasonable spot checks within their territories.

6.6.111. Description

This article regulates testing methods and administrative procedures
which are used for determining whether imported products conform to the
technical regulations or standards established by central government bodies.
This is done by obligating the central government body to apply six provisions
to products originating in other adherents. These six provisions are (1) ac-
cepting an imported product for purposes of testing under at least the same
condifgons as similar domestic or imported products; (2) not using tests and
procedures which are more difficult or time consuming than those performed on
similar domestic or imported products; (3) charging fees similar to.those
assessed against domestic or imported products; (4) making available test
results to the exporting or importing parties who request such; (5) not
establishing test facilities or taking of samples in a manner which would

unnecessarily inconvenience the parties concerned; and (6) not disclosing

confidential information about a product which is provided for or results from
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the tests where similar information for domestic products would receive
confidential treatment.

Additionally, Parties are to ensure that testing methods or marks of
certification which differ from their own are accepted as proof that imported
products conform to the applicable technical regulation or standard.
Self-certification of conformity by producers is to be accepted also. A
caveat to such acceptance of testing methods and administrative procedures is
that they be competent to determine conformity. Consultaticns regarding a
mutual understanding of such competence may be held prior to the acceptance of
differing testing methods or self-certification. Prior consultations may be
particularly necessary for perishable goods, e.g., agricultural products.

The easiest way to avoid disputes over the sufficiency of testing methods
and administrative procedures is to harmonize the methods. Article 5.3 (lines
50-53) attempts a weak form of harmonization by requiring parties to ensure
that the testing methods and administrative procedures could actually be
implemented or used in another Party to adequately determine a product's
conformity with a technical regulation or standard. No formal harmonization
efforts are called for, however.

Parties may administer reasonable spot checks within their borders of

imported products. This section is not intended in any fashion to prohibit

such examinations.

6.6.112. Analysis
Under article 5.1.3 (lines i5~18) fees assessed for testing imported
products only need be "equitable" (line 16) in relation to those charged like
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domestic or imported products. The fees assessed do not have to be equivalent
in amount or in kind to those charged domestic or other imported products.
This would allow th¥ actual cost of testing for a particular product to be
taken into account. Protection against discriminatory fees is provided by the
require;ent that national and most-favored-nation (MFN) treatment be accorded
the products of other adherents (lines 17-18).

No time or language guidelines or requirements are made for providing
test results (lines 19-21) to an exporter or importer who requests them. 98/
Lack of time requirements provides the opportunity for discriminatory
treatment against.imported products of a Party since test results could be
withheld from a foreign producer but promptly supplied to a domestic
producer. The purpose of providing test results is to allow the producer to
take any necessary corrective action, and the untimely provision of the
resul ts would unnecessarily hinder the trade of that particular product.
However, such discriminatory treatment is prohibited by section 5.1.2 (lines
10-14).

The only guideline given for the protection of confidential information
supplied for or arising from product testing is that imported products must be
afforded national treatment (lines 26-29). 1In effect, this protection will

vary from Party to Party depending on their domestic laws and practices.

98/ However, section 10.5 expressly prohibits construing any article of the
agreement to require that texts or the provisions of information such as
copies of drafts be furnished in a language other than the language of
origin. Article 10.5 does not specify texts of any specific documents, so
presumably texts or particular details of test results would be covered by
this article. Therefore, it is arguable that test results must be provided
and may be obtained only in the language of origin.
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Where patented information and trade secrets are protected, as in the United
States, producers in the Parties can be confident that their trade secrets and
patents recognized in the importing country will be kept confidential. In
Parties where trade secrets are not protected or where the patent of the
p;bduct is not recognized or not fully protected, confidentiality may not be
j;aranteed even if national treatment is extended to the imported product.
;burrent international negotiations regarding the transfer of technology could,
in the future, have an effect on the confidentiality requirement, but given
the national treatment qualification, the effect could be minimized. 99/

The term "sufficient means for determining conformity"” (lines 41-42) is
not defined in the azre;ment and is therefore left for interpretation by the
importing Party. If the discretion used by an importing Party in applying
this provision were challenged in some dispute settlement procedure, then the
question of whether the exporting Party's testing methods were a sufficient
means could be submitted to technical experts.

The phrase "so far as practicable" (line 52) qualifies the requirement
that domestic testing methods and administrative procedures be of such quality
that they could be used by other Parties to determine a product’'s conformity.

The phrase is not defined; this again is left to the discretion of the Parties.

99/ At the present, UNCTAD is sponsoring negotiations on a code of conduct
for the transfer of technology. Issues under consideration include (a) the
availability of patented information which would be involved in a technology
transfer, (b) the extent of protection for trade secrets, and (c) the linking
of the supply of technical information with the access to markets.

There are also current negotiations involving the Paris Convention on

Patents which are examining the time periods and conditions of validity of
patents. 76
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The term '

'reasonable spot checks” (line 55) is not defined. Interpre-
tation of "reasonab}e" is left to the Party making the spot check and the
dispute settlement procedures if and when these are initiated.

6.6.3. Implementation

Legislation or executive orders would be necessary in order to
specifically direct that national and most-favored-nation (MFN) treatment be
given to foreign products in four areas: accepting products for testing in
the United States (lines 6-9), applying relevant test methods and
administrative procedures.used in determining conformity (lines 10-14),
charging fees for testing (lines 15-18), and protecting the confidentiality of
information concerning the imported product (lines 26-29). Additionally,
testing results must be made available to exporters or importers of the
products who request them. Testing facilities and sample selection for
testing must be established with consideration for the problems of exporters.
For example, facilities which are operated at entry ports would probably meet
requirements of the agreement whereas those not on major transportation routes
could be considered unnecessarily inconvenient by foreign traders.

Federal government standardizing bodies will need to be directed through
legislation or regulation to promulgate test methods and administrative
procedures which would be likely to ‘be accepted by other Parties as being a
sufficient means of determining conformity with technical regulations and
standards. There is a first level obligation incurred regarding such, but it

is qualified by the phrase "so far as practicable.”
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The term "reasonable spot check” (line 55) could be defined through
legislation or regulations. However, this seems unnecessary and perhaps even
detrimental to United States interests since a definition of the term would
lock the United States into a policy which might be difficult to change if the
need ever arose. An established definition could become troublesome in

dispute settlement procedures.

6.7. Determination by local government bodies and non-governmental bodies of
conformity with technical regulations or standards (Article 6).

6.7.1. Interpretation
6.7.11. Text
1 Parties shall take such reasonable measure as may be available to
them to ensure that local government bodies and non-governmental
bodies within their terri*--ies comply with the provisions of
Article 5. In addition, Perties shall not take measures which have
5 the effect of, directly or indirectly, requiring or encouraging
such bodies to act in a manner inconsistent with any of the
provisions of Article 5.
6.7.111. Description
This article establishes a second level obligation for a Party to meet in
order to comply with the agreement. The entities to which a Party must direct
its best efforts to ensure that the obligation is met are those local
government bodies which are independent of the central government of the Party
or nongovernmental bodies which develop standards. The Party must use its
best efforts to ensure that those bodies comply with article 5 of the

agreement 100/ which concerns testing methods and administrative procedures

for determining conformity with technical regulations or standards. As with

100/ See sec. 6.6.1, at 72-73, in this volume, supra.
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second level obligations in the previous articles, Parties are not to require
or encourage, either directly or indirectly local government bodies or
nongovernmental bodies to act inconsistently with the applicable provisions,
namely article 5 in this case.
6.7.112. Analysis

Comments about the terms used in this section are the same, with one
exception, as those made in section 6.6.112 in this volume, supra. The
exception is the requirement to grant national treatment to imported
products. This concept is unclear insofar as it is to be applied by political
subdivisions. If national treatment means treatment no less favorable than
that accorded to domestic entities by the ceatral government, then political
subdivisions would have to be encouraged to grant that level of treatment.
But treatment no less favorable than that accorded to entities within the
political subdivision could be quite a different thing., It is arguable that
entities from foreign countries or even other subdivisions can be
discriminated against at least where the central government authority has not
or does not preempt action by political subdivisions. The most likely
understanding of the negotiating and interpretive history for the concept of
national treatment within the GATT is that a political subdivision would have
to accord a foreign product treatment no less favorable than that granted on a
nation-wide basis. This problem could arise only Parties which have federated

legal structures. 101/ However, it may be that only the dispute settlement

T0T7 The Parties where the risk would most likely occur is Australia,
Canada, and possibly the European Communities. The fact that the United
States 18 a more strongly unified or federated system than those countries
eliminates most of the risk that this would become a problem in the United
States.
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procedure can resolve the problem where it occurs or that the negotiators may
have an underutandin; with their opposites on how this obligation of national
treatment is to be fulfilled..
6.7.3. Implementation

Implementation is as problematic in }hil article of the agreement as it
is carlier in article 2 102/ because of the federal-state relation. Remarks
made earlier 103/ in regard to the legal and political aspects of preemption
apply equally to this article. Since there is only a second level obligation,
a combination of legislation and regulations could be used to construct a

system to encourage coordination of efforts among the federal and local

governmental bodies.

Certification systems

6.8. Certification systems operated by central governm.nt bodies (Article 7).
6.8.1. Interpretation
6.8.11. Text

1 With cespect to their central government bodies:

7.1 Parties shall ensure that certification systems are not
formulated or applied with a view to creating obstacles to
international trade. They shall likewise ensure that neither such
5 certification systems themselves nor their application have the
effect of creating unnecessary obstacles to international trade.
7.2 Parties shall ensure that certification systems are formulated
and applied s0 as to grant access for suppliers of like products
originating in the territories of other Parties under conditions no
10 less favourable than those accorded to suppliers of like products

102/ Article 2 of the agreement differs from this section in that it
involves the preparation, adoption, and use technical regulations and
standards rather than conformity with such.

103/ See sec. 6.0.3, at 38-41, supra, in this volume.
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of national origin or originating in any other country, including
the determination that such suppliers are able and willing to
fulfil the requirements of the system. Access for suppliers is
obtaining certification from the importing adherent under the rules
of the system. Access for suppliers also includes receiving the
mark of the system, if any, under conditions no less favourable
than those afforded to suppliers of like products of national
origin or originating in any other country.

7.3 Parties shall:

7.3.1 publish a notice in a publication at an early
appropriate stage, in such a manner as to enable
parties to become acquainted with it that they
propose to introduce a certification system;

7.3.2 notify the GATT secretariat of the products to be
covered, including a brief description of the
objective of the proposed system;

7.3.3 upon request provide, without discrimination, to
other Parties particulars or copies of the proposed
rules of the system;

7.3.4 allow, without discrimination, reasonable time for
other Parties to make comments in writing on the
formulation and operation of the system, discuss the
comments upon request and take them into account.

7.4 However, where urgent problems of safety, health, environmental
protection or national security arise or threaten to arise for a
Party, that Party may omit such of the steps enumerated in Article
7.3 as it finds necessary provided that the Party, upon adoption of
the certification system, shall:

7.4.1 notify immediately the other Parties through the
GATT secretariat of the particular certification
system, the products covered, with a brief indication
of the objective and rationale of the certification
system including the nature of the urgent problems;

7.4.2 upon requast provide, without aiscrimation, other
Parties with copies of the rules of the system;
7.4.3 allow, without discrimination, other Parties to

present their comments in writing, discuss these

comments upon request and take the written comments

and results of any such discussion into account.
7.5 Parties shall ensure that all adopted rules of certification
systems are published.

6.8.111. Description

This article is applicable to central government systems which certify a

.
product's conformity with relevant technical regulations or standards.
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Parties are required through a first level obligation to ensure that the
practices of the certification systems they establish and operate do not
unnecessarily caus; barriers to international trade. As with technical
regulations and standards, certification systems in general are viewed as
advantageous. The goal is to prohibit those which are created or operated
with the purpose of erecting unnecessary obstacles to trade. For example, a
system which is operated so that a foreign product can neither be certified
nor receive the mark of the system from the importing Party, which is
necessary for sale of a product in the market of that Party, is one practice
that the agreement purports to eliminate.

Requirements are set out for promulgating these systems. Suppliers of
products from Parties are to be granted access to the system on the basis of
national and most-favored-nation treatment. Access to a system also includes
receiving without discrimination the mark of a system. Parties must follow a
transparency procedure when proposing a new certification system. The
procedure encompasses the same steps as set out for the preparation and
adoption of technical regulations 104/ with the same exception to the

procedure on the basis of urgent problems of safety, health, environmental

104/ These steps are the following: (a) publishing a notice in order that
interested parties will be familiar with the proposed system, (b) notifying
the GATT secretariat of the proposed system, (c) providing copies of the
proposal and the rules to other Parties when requested, and (d) accepting and
discussing comments on the proposed system,
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protection, or national security. 105/ Lastly, the Party is to publish all the
rules of any certification system it operastes.
6.8.112. Analysis

The term "access" (lines 8, 13, and 15) to certification systems is the
compromise language used to solve the problem of deciding under what
conditions Parties could have products originating in their countries
certified by the systems of the importing Party. In the past, membership or
participation in a system has been required before a produce could be
certified. However, such a connection with a system has often been denied
other countries or countries outside the territory of a regional certification
system. '"Access" is to be understood to mean the ability to submit products
for certification, to be granted certification, and to receive the mark of the
system without the Party being & member or participating. The important
factor is that a supplier will be able to obtain the mark of the system on the
basis of national and most-favored-nation treatment. 106/ However, the
supplier must be willing and have the ability to meet the requirements for
suppliers that are made by the system. These requirements will vary according
to the system in question.

In lines 20-21, Parties are required to publish a notice of a proposed

certification system at an early appropriate stage. No clarification is made

105/ The exception includes the requirement that steps be taken subsequent
to omitting parts of the transparency procedure. These include (a) immedi-
ately notifying the GATT secretariat of the system and related elements,

(b) providing copies of the rules upon request, and (c) accepting written
comments and considering them.

106/ This advantage was strenuously negotiated for by the United States and
eventually conceded by the European Communities.
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as to vhat publications are required or acceptable. Presumably publications

such as the Federal gsxjuter and the Official Journal of the European

Communities are of the type of publication envisaged. The determination of
what is "an early appropriate stage" (lines 20-21) is left to each Party.
Dispute settlement procedures are always open for discussion of any problems
which night arise.

No time limits or guidelines are given for the reasonable time period
(line 30) to be allowed other Parties to make written comments on proposed
systems and for discussion of such comments. Defining this term is left up to
the Party establishing the system as was the case in the article regarding
technical regulations and standards. 107/

The exception to the transparency procedure, 'urgent problems of safety,
health, environmental protection or national security" (lines 34-35), is not
defined. As in the exception to the transparency procedure for technical
regulations and standards, 108/ the determination of the urgency of the
problem remains within the discretion of the Party. Dispute settlement
procedures would be available to resolve differenéel of opinion that might
arise.

6.t.3. Implementation

There is a first level obligation that national certification systems,

which are set up after the agreement has entered into force, must conform to

applicable provisions. As with the preparation, adoption, and use of

107/ See sec. 6.3.1, at 52, supra, in this volume.
108/ See sec. 6.3.1, at 52-53, supra, in this volume.
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technical regulations and standards, this obligation can be discharged by
requiring federal departments and agencies which operate certification systems
to comply with provisions of the agreement, such as avoiding obstacles to
trade through the formulation or operation of such systems and granting access
to certification systems on a national and must-favored-nation basis. Access
to certification systems should be specified to include granting certification

and the mark of the system where a product conforms to the relevant technical

regulation or standard.

Remarks made earlier regarding the transparency procedure for technical
regulations and standards are applicable to certification systems as well as

to preparation and adoption of technical regulations and standards. 109/

6.9. Certification systems operated by local government and non-governmental
bodies (Article 8).

6.9.1. Interpretation

6.9.11. Text

1 8.1 Parties shall take such reasonable measures as may be
available to them ensure that local guvernment bodies and
non-governmental bodies within their territories when operating
certification systems comply with the provisions of Article 7,

5 except 7.3.2, noting that the provision of information referred to
in Article 7.3.3 and 7.4.2, the notification referred to in Article
7.4.1, and the comment and discussion referred to in Article 7.4.3,
shall be through Parties. In addition, Parties shall not take
measures which have the effect of, directly or

10 indirectly, requiring or encouraging such bodies to act in a manner
inconsistent with any of the provisions in Article 7.

8.2 Parties shall ensure that their central government bodies rely
on certification systems operated by local government and
non-governmental bodies only to the extent that these bodies and

15 systems comply with the relevant provisions of Article 7.

1037 12
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6.9.111. Description

Parties sssume a second level obligation toward local governmental and
nongovernmental bodies in regard to the certificaticn systems which those
groups establish and operate. Under this obligation, the Party must use its
best efforts to ensure that those groups comply with all appropriate
provisions set out in article 7 of the agreement. 110/ These provisions
include (a) establishing and operating certification systems in a manner which
would not unnecessarily impede international trade among Parties, (b) granting
access to suppliers of like products from other Parties on the basis of
national and most-favored-nation treatment, and (c) fulfilling the applicable
requirements of a transparency procedure. The procedure includes the same
steps as those outlined in article 7 of the agreement, and the agreement
allows the same exception, triggered by urgent problems with subsequent
procedural steps. The provisions cf article 7 which would he inappropriate
for local governmental or nongovernmental bodies to comply with directly, are
specifically excluded. These include notifying the GATT secretariat of
certification systems; providing copies, upon request, of rules of these
systems; and allowing comments and discussions of adopted systems. These
functions are to be carried out through the Parties rather than directly by
the local government or nongovernmental bodies.

Parties assume a first level obligation in lines 8-15. Central
government bodies may not depend on the certificationvsyntemo operated by

local governmental where those systems and groups do not comply with

110/ See sec. 6.8.1, at 80-81, supra, in this volume.
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provisions of the agréement concerning certification systems, e.g., article 7
of the agreement.
6.9.112. Analysis

The first and second levels of obligations (lines 8-15 and 1,
respectively) are explained in section 6.0.1., supra, of this report.

Both the terms "local government" body and "non-governmental” body (lines
2, 3, 10 and 13-14) are defined in Annex I of the agreement, infra. 11/

Article 7 of the agreement as it relates to in this article is analyzed
in section 6.8 in this volume, supra.
6.9.3. Implementation

Here again the problem of the federal-state relationship arises.
Preemption of state and municipal laws and regulations would be the most
direct and efficient means of fulfilling the obligation incurred in this
article regarding local government bodies. However, political problems,
similar to those associated with implementing article 3 (Preparation, adoption
and use of technical regulations and standards by local government bodies),
112/ will arise. Thus, a more feasible means of implementation would be to
encourage state and local compliance through various federal policies, e.g.,
promote harmonization through coordination of efforts or financial incentives
or disincentives.

Federal departments and agencies can be directed to rely on local

certification systems only to the extent the latter comply with the provisions

in article 7.

111/ See sec. 6.17, infra, in this volume.
112/ See sec. 6.4.1, at 67, supra, in this volume.
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Implementation of this article as it relates to non-governmental bodies
vill be difficult as nongovernmental certification groups in the United States
generally prefer to remain independent of govermment influence. However, the
federal government is not totally without power to affect the activities of
these groups. In United States v. The American Society of Mechanical
Engineers, Inc. (ASME) and the Nationai Board of Boiler and Pressure Vessel
Inspectors, ASME was ordered to grant its certification mark to boilers
imported into the United States which conformed to its standard. 113/

The importance of cncouraging nongovernmental certification bodies to
conform with the terms of the agreement is very clear in cases vhere states or
the federal government will require a nongovernmental certification mark in
order for a product to be imported or marketed. 114/ If access to such
certification systems is denied to suppliers of foreign products, Parties
would, under article 14.24 have reason for invoking dispute settlement
procedures since denial of access and the eventual affixture of a respected

and trusted label would significantly affect their trade in United States

markets.

113/ See nn. 70 & 71 supra, and accompanying text.

114/ states will often require that a product relating to life or fire
hazards and used in a manufacturing plant, for example, have a UL label affix
to it before it can be used in the plant or insurance will not be issued.
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6.10. International and regional certification systems (Article 9).

6.10.1. Interpretation

6.10.11. Text

1

10

15

20

25

30

35

9.1 Where & positive assurance, other than by the supplier, of
conformity with a technical regulatior. or standard is required,
Parties shall, wherever practicable, formulate and national
certification systems and become members thereof or participate
therein.

9.2 Parties shall take such reasonable measures as may be
available to them to ensure that international and regional
certification systems in which relevant bodies within their
territories are members or participants comply with the
provisions of Article 7, with the exception of 7.2 having
regard to the provisions of Article 9.3. In addition, Parties
shall not take any measures which have the effect of, directly
or indirectly, requiring or encouraging such systems to act in
a manner inconsistent with any of the provisions of Article 7.
9.3 Parties shall take such reasonable measures as may be
available to them to ensure that international or regional
certification systems, in which relevant bodies within their
territories are members or participants, are formulated and
applied so as to grant access for suppliers of like products
originating in the territories of other Parties, under
conditions no less favourable than those accorded to suppliers
of like products originating in a member country, a participant
country or in any other country, including the determination
that such suppliers are able and willing to fulfil the
requirements of the system. Access for suppliers is obtaining
certification from an importing Party which is a member of or
participant in the system, or from a body authorized by the
system to grant certification, under the rules of the system.
Access for suppliers also includes receiving the mark of the
system, if any, under conditions no less favourable than those
afforded to suppliers of like products originating in a member
country or participant country.

9.4 Parties shall ensure that their central gotermment bodies
rely on international or regional certification systems only to
the extent that the systems comply with the provisions of
Article 7 and Article 9.3.

6.10.111, Description

Parties assume a first level obligation to create and/or become members

of international certification systems. This obligation is not absolute since
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it applies only where such membership would be practicable and vhere assurance
of conformity cannot be accepted from the product's supplier.

A Party is to use its best efforts to see that the international or
regional certification systems in which it is a member or a participant comply
vith all of article 7 except subsection 7.2. (However, subsection 9.3
restates the concept of access enunciated in 7.2 and applies it to
international and regional certification systems.) 115/ This would include
best efforts to ensure that international and regional certification systems
are open to suppliers of like products from Parties which would require
graating access to the system to suppliers for testing, certification of
corformity, and receipt of the system's mark of conformity on the basis of
national and most-favored-nation treatment. A supplier, however, must be
villing and able to meet the rules of the certification system. In fulfilling
these obligations, no Party may take any actions which would directly or
indirectly encourage or require international or regional systems a.t to
comply with the agreement.

Parties assume a first level obligation to ensure that their central
govermments depend on international and regional certification systems only to
the degree that those systems conform with articles 7 and 9.3 of the agreement
(e.g., grant access to all Parties, comply with the transparency procedure,

publish all rules, etc.).

115/ See this article 7, at 80-81, supra, in this volume.
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6.10.112. Analysis

The obligation of Parties to create and participate in international
certification systems is qualified by the phrase "wherever practicable” (line
3). This, as most qualifying phrases used in this agreement, is not defined
and is left to the Parties to determine their own policies. The dispute
settlement mechanism is available to settle controvercies which might arise
from the interpretation and application of this article.

The term "relevant bodies"” (lines 8 and 17) refers to groups within the
territories of Parties which operate certification systems or have some
connected function. These groups might be governmental or nongovernmental.
6.10.3. lmplementation

Present U.S. membership or participation in international or regional
certification systems should be continued under the conditions outlined in
this article as in the case with U.S. membership in international or regional
standardizing bodies. 116/ This would require authorization to participate,
authorization for appropriations, and actual appropriation of funds where
contributions are required by membership or participation obligations.

United States policy toward these certification systems can be directed
to influencing practices in such systems so that they will conform to article

7 and this article of the agrecment. United States policy should also include

1167 For example, the American National Standards Institute (ANSI)
represents the United States on many of the committees of the ISO. At the
present the federal government does not finance this participation.
Suggestions have been made that federal funds be contributed to ANSI for the

purpose of financing this representation and presenting at least a
semi-official pusition to ISO.
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refusing, when politically feasible, to rely on international or regional

certification systems when their procedures do not comply with article 7.

Information and assistance

6.11. Information about technical regulations, and standards and certification
systems (Article 10).

6.11.1. Interpretation

6.11.11. Text

1
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10.1 Each Party shall ensure that an enquiry point exists which is
able to answer all reasonable enquiries from interested parties in
other Parties regarding:

10.1.1

10.1.2.

10.1.3

10.1.4

10.1.5

any technical regulations adopted or proposed within
its territory by central or local govermment bodies,
by non-governmental bodies which have legal power to
enforce a technical regulation, or by regional
standardizing bodies of which such bodies are members
or participants;

any stundards adopted or proposed within its
territory by central or local government bodies, or
by regional standardizing bodies of which such bodies
are members or participants;

any certification systems, or proposed certification
systems, which are operated within its territory by
central or local government bodies, or by
non-governmental bodies which have legal power to
enforce a technical regulation, or by regional
certification bodies of which such bodies are members
or participants;

the location of notices published pursuant to this
Agreement, cr to provide information as to where such
information can be obtained; and

the location of the enquiry points mentioned in
Article 10.2.

10.2 Each Party shall take such reasonable measures as may be
available to them to ensure that one or more enquiry points exist
which are able to answer all reasonable enquiries from interested
parties in other Parties regarding:

10.2.1

10.2.2

any standards adopted, or proposed within its
territory by non-governmental standardizing bodies,
or by regional standatdizing bodies of which such
bodies are members or participants; and

any certification systems, or proposed certification
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b
systems, which are operated within its territory by
non-governmental certification bodies, or by regional
certification bodies of which such bodies are members
or participants.

10.3 Parties shall take such reasonable measures as may be
available to them to ensure that where copies of documents are
requested by other Parties, or by interested Parties in other
Pa.cies in accordance vwith the provisions of this Agreement, they
are supplied at the same price (if any) as to the nationals of the
party concerned.
10.4 The GATT secretariat will, when it receives notifications in
accordance with the provisions of this Agreement, circulate copies
of the notifications to all Parties and interested international
standardizing and certification bodies and draw the attention of
developing Parties to any notifications relating to products of
particular interest to thesm.
10.5 Nothing in this Agreement shall be construed as requiring:
10.5.1 the publication of texts other “han in the language
of the Party,
10.5.2 the provision of particulars or copies of drafts
other than in the language of the Party; or
10.5.3 Parties to furnish any information, the disclosure of
which they consider contrary to their essential
security interests.
10.6 Notifications to the GATT secretariat shall be in English,
French or Spanish.
10.7 Parties recognize the desirability of developing centralized
information systems with respect to the preparation, adoption and
application of all technical regulations, standards and
certification systems with their territories.

6.11.111. Description

This article requires the establishment of offices which will provide

information about standards and related activities and which will provide

other information, such as where notices :egarding proposed technical

regulations can be found, that will help efficiently execute the purposes of

this agreement.

The Parties have a first level obligation to establish an office, bureau,

or agency wnich would answer questions about the entire procedures concerning

standards, technical regulations, and certification systems enforceable in
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their territories. The inquiry point, as it is called in the agreement, must
be set up so that all reasonable inquiries from all interested parties within
the Parties may be answered. Reasonable inquiries can be made and are to be
answered concerning the following subjects:
(a) technical regulations and standards, enforceable by law ard are
either adopted or proposed within the territory of a Party;
(b) certification systems, enforceable by law and are either adopted
or proposed within the territory of a Party;
(c) the location of notices which are required by the agreement or
details as to where such information can be found; and
(d) the location of inquiry points established to answer questions
about standards not enforceable by law. (These inquiry points are
provided for by the agreement in article 10.2.)

Information concerning technical regulations, standards, testing methods,
administrative procedures, and certification systems muat include those
promulgated by central governments, local governments, nongovernmental bodies,
and all regional standardizing groups in which government bodies are members
or parcicipants. The information is to be given upon any reasonable request
made by any interested party in any Party.

Other inquiry points are to be established for the purpose of responding
to all reasonable inquiries about the standards and certification activities
of nongovernmental groups lacking legal power to enforce their standards or
certification procedures. Parties, however, are only required to use best
efforts to encourage the establishment of this service. There is no
obligation on the part of a Party to encourage the coordination of this
information,

Subjects which may be the focus of these inquiries include standards used

by voluntary standardizing bodies and certification systems operated by

nongovernmental groups which are in the territory of a Party.
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Where copies of texts of rules, standards, or other documents are
requested by other Parties or interested parties in the Farties these are to
be supplied at a cost no greater than that charged to nat onals of the country
providing the information. Only a best efforts obligation is incurred by the
Parties in this regard.

The secretariat of the GATT is assigned a role to help distribute
information about current technical regulations and certification activities.
The secretariat is to inform Parties, especially the developirg countries, and
interested international standardizing bodies of proposed technical
regulations and certification systems. This is to be done upon receipt by the
secretariat of notifications made by Parties in accordance with their
agreement obligations. 117/

This article also prohibits the agreement from being construed in certain
ways. No interpretation of the provisions are to be made which require (a)
the publication of the text of standards, rules, etc. in any language other
than the language of origin, (b) copies of drafts to be provided in a language
other than the language of origin, and (c¢) the disclosure of information by
Parties which would be detrimental to their national security.

Notifications of proposed technical reg;lations, certification systems,
etc. which are made to the GATT secretariat are to be in English, French, or
Spanish which are the three official languages of GATT.

The last subsection of this article contains no obligation with which the

Partiee must comply. It merely recognizes the advantage of establishing

ll_/>§gg, for example, sec. 6.8.1, at 80-81, supra, in this volume.
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information systems which are centralized and which concern technical
regulations, standards, and certification systems within their territories.
6.11.112. Analysis

The term "reasonable enquiries” (line 2) is not defined in the
agreement. Presumably it is intended and understood to mean questions which
would clarify technical regulations, etc. or would provide any other pertinent
information not published or notified to the GATT secretariat. It is not
likely that a reasonable inquiry would include a request for information as to
how to meet the technical elements of technical regulations or standards
(e.g.. request for technical knowledge itself).

The determination of what requests are reasonable can be made by the
Party to whom the request is directed.

In several lines of this article, the agreement provides that "interested
parties in other Parties" (lines 2-3, 27-28, and 41-42) may make inquiries of
Parties or request documents. This means that not only the governments of
countries signing this agreement may make such inquiries and requests, but
also businesses and private individuals. This provision is in contras” to
some other provisions through which only Parties may make comments concerning
proposed technical regulations, standards, and certification systems.

It can be assumed that an "interested party" would have an iaterest in
the subject of the regulation, standard, certification system, etc. about
which it inquires. However, the agreement does not stipulate whether that
interest must be substantial or even great. The agreement is also silent on
whether the inquiry point may refuse to answer inquiries based on the fact

that a party making an inquiry does not have sufficient interest in the matter.
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It is not clear what connection the interested party must have, to a
Party except to be within the territory of a Party. If a liberal inter-
pretation were givén to the phrase, a corporation from a non-signatory to the
agreement, which had a branch or agent doing minimal business in one Party,
for example, would be able to request and receive information about the
standards and certification system of another Party. This would obviously
further the purpose of the agreement: to eliminate or reduce unnecessary
technical barriers to trade. But it would give advantages to the nationals of
non-Parties, and therefore to non-Parties themselves, without there being
reciprocal obligations demanded of the country not signing the agreement. The
Party providing the information would arguably not get a reciprocal benefit of
the agreement with which it complies.

The interpretation of the term "interested party" is facilitated by the
fact that the obvious purpose of this article is to distribute information
about technical regulations, standards, certification systems, etc. so that
through ignorance of their existence or content they would be obstacles to
international trade. The term, then, should probably be interpreted broadly
to include as many parties as possible who may make inquiries.

This article of the agreement permits an inquiry ppint to charge fees for
copies ofvrequested documents (if the fees are assessed nondiscriminatorily,
lines 39-44). The agreement is silent, however, on whether fees can be

charged for the services provided. Nothing prohibits such charges, assuming

they are nondiscriminatory.
97



110

Parties are not required by any provision of the agreement to disclose
information which they consider to be contrary to their "essential security
interests" (lines 56-58). Under the agreement each Party retains the power to
determine its essential security interests. By specifically leaving this
discretion to the Parties, the area for dispute settlement in this regard is
narrowed. Since the test of whether disclosure of information is contrary to
eo;ential security interests is whether the reserving Party decides it is
such, it will be very difficult to challenge successfully the withholding of
the information in question.

6.11.3. Implementation

The agreement, in line 1 of article 10.1, contemplates one inquiry
point. (This is probably the case so that persons need only go to one place
for information.) The proposed functions of that inquiry point are outlined
in this article and include providing information concerning technical
regulations, certificatioan systems, et al., of federal, state, and local
governmental bodies. This, of course, vill require a large degree of
centralization and coordination of information. (It remains to be seen
vhether the states or their local subdivisions would object strenuously to
such centralization.)

The agreement does not, however, require that the inquiry point be
operated by the central governmental body or even by a governmental body; it
only sets out a first level obligation that the Party ensure the establishment
of an inquiry point. This allows the United States a wide variety of

alternatives, e.g., federal agency, quasi-governmental body, or private group,
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for setting up an effective information point which would be more likely to
satisfy the demands of all involved.

Even if this inquiry point is undertaken as a governmental function of
the United States, and this would probably be the best method of fulfilling
the requirement of the agreement the inquiry point need not be s new federal
agency. Since the only obligation is to create an information point, the
obligation can, and at the beginning perhaps might be, fulfilled from within
existing programs until at least the full scope of this burden is revealed.

At present, the Administration might be give. i opportunity to suggest,
if not to decide, where this inquiry point will be. Since the function will
most likely begin in the middle of a fiscal year, and the implementing bill
will probably be enacted rather late in the budgetary process, supplemental
appropriations may be required. It is therefore useful to at least require
the Executive Branch to indicate in the statement of administrative action
accompanying the MIN implementing bill where the inquiry point will be and how
it wi'l be staffed and funded. The implementing bill could require that
reports on its operation be made annually to Congress. The United States has
previously undertaken to create central source points for information required

to be made available under international agreements. 118/

TI87 See "0.5. Directory of Environmental Sources,” U.S. Environmental
Protegtion Agency (2d Ed., 1977, EPA-840-77-009), at 1, describing the process
by which the U.S. Department of State designated the EPA as the "U.S. National

Focal Point" for the United Nations Environmental Program's International
Referral Systenm.
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The agreement is not clear regarding the languages to be used in
answvering inquitie’. Presumably there is no obligation to answer requests in
any language other than the language of origin. 119/

The United States will be required to use best efforts tn ensure that
inquiry points, other than the one required in article 10.1, exist which will
perform similar functions for voluntary standardizing and certification
groups. Implementation could be through legislation requiring such groups to
answer the requests of interested parties or through encouraging them to do
such. The agreement specifies that "one or more enquiry points" (line 22)
should exist; no effort would have to be made to coordinate the inquiry points
of these voluntary groups. Since there are several hundred of these voluntary
groups in the United States, the absence of an obligation to coordinate them
is important. Of course, nothing prevents the United States from empowering
the inquiry point of article 10.1 to attempt to obtain all United States
standards information.

6.12, Technical assistance to other Parties (Article 11).
6.12.1 Interpretation

6.12.11. Text

1 11.1 Parties shall, if requested, advise other Parties, eéspecially
the developing countries, on the preparation of technical
regulations.

11.2 Parties shall, if requested, advise other Parties, especially

5 the developing countries and shall grant them technical assistance .
on mutually agreed terms and conditions regarding the establishmeant
of national standardizing bodies and participation ia the
international standardizing bodies and shall encourage their
national standardizing bodies to likewise.

119/ See section 10.5 of the agreement, at 93, supra, in this volume.
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11.3 Parties shall, if requested, take such reasonable measures as
may be available to them to arrange for the regulatory bodies
wvithin their territories to advise other Parties, especially the
developing countries, and shall grant them technical assistance on
mutually agreed terms and conditions regarding:

11.3.1 the establishment of regulatory bodies, or
certification bodies for providing a certificate or
mark of conformity with technical regulations; and

11.3.2.  the methods by which their technical regulations can
best be met.

11.4 Parties shall, if requested, take such reasonable measures as
may be available to them to arrange for advice to be given to other
Parties, especially the developing countries, and shall grant them
technical assistance on mutually agreed terms and conditions
regarding the establishment of certification bodies for providing a
certificate or mark of conformity with standards adopted within the
territory of the. requesting Party,

11.5 Parties shall, if requested, advise other Parties, especially
the developing countries, and shall grant them technicsal assistance
on mutually agreed terms and conditions regarding the steps that
should be taken by their producers, if they wish to take part in
certification systems operated by governmental or non-governmental
bodies within the territory of the Party receiving the request.
11.6 Parties which are members or participants of international or
regional certification systems shall, if requested, advise other
Parties, especially the developing countries, and shall grant them
technical assistance on mutually agreed terms and conditions
regarding the establishment of the institutions and legal framework
which would enable them to fulfil the obligations of membership or
participation in such systems.

11.7 Parties shall, if so requested, encourage certification bodies
vithin their territories, if such bodies are members or
participants of international or regional certification systems to
advise other Parties especially the developing countries, and
should consider requests for technical assistance from them
regarding the establishment of the institutions which would

enable the relevant bodies within their territories to fulfil the
obligations of membership or participation.

11.8 In providing advice and technical assistance to other Parties
in terms of Article 11.1-11.7, Parties shall give priority to the
needs of the least-developed countries.

Description

This article requires the Parties, either through a first or second level

obligation, to'provide technical assistance to other Parties on matters
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ranging from the preparation of technical regulations to advising on the
establishment of certification systems. To receive this technical assistance,
s Party must request it of the other Party; no provision is made for giving
technical information unless it is requested. Once technical assistance has
been requested, the terms and conditions under which such assistance is to be
given are to be settled between the Parties. It is only on mutually agreed
terms and conditions that technical assistance must be given.

Developing Parties are particularly entitled to receive advice from other
Parties. No specific guideline or special treatment is outlined as to how
their requests are to be handled. Although mutually agreed terms and
conditions are a basis for receiving technical assistance, no specific
consideration for developing countries is granted in this article; however,
there are provisions in article 12 of the agreement, infra.

Parties assume a first level obligation to provide technical assistance
on mutually agreed terms and conditions regarding the following materials, if
such is requested:

(a) preparation of technical regulations;

(b) establishment of national standardizing bodies;

(c¢) participation in international standardizing bodies;

(d) procedure that producers must follow in order to participate in
governmental or non;overn-ental certification systems within
the advising Party's territory; and

(e) possible infrastructures which would enable a Party to uatxofy
membership or participation obligations of international or
regional certification systems.

A best efforts obligation arises when Parties are requested to provide

assistance in regard to (a) the establishment of regulatory or certification

bodies concerned vith technical regulations or standards and (b) the means to
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satisfy relevant technical regulations. This second level obligation extends
no further than to require Parties to take all reasonable measures available
to it to advise Parties requesting such assistance.

There is one other category of obligation in this article to provide
technical assistance. Parties are to encourage their national standardizing
bodies, where they exist, to advice other Parties, if those Parties so
request, on the establishmeat of similar bod.es in their own territories or on
participation in international standardizing groups. Also Parties are to
encourage, if requested, the certification bodies which are within their
territories and are members or participants of international or regional
certification systems to advise or give technical assistance to other Parties
on fulfilling the obligations of membership or participation in such systess.
6.12.112. Analysis ’

Granting technical assistance on "mutually agreed terms and conditions"
lines 6, 15, 23, 29, 37) is not defined. The request need not be
automatically granted as it is assumed that technical assistance will be given
only on conditions with which both countries will be satisfied. Most likely
this will result in contractual arrangements.

The reference to assisting developing countries adhering to the agreement
(inter alia, lines 2, 5, 13) is not explicit. There are no requirements or
guidelires in this article which require or even recommend that certain types
of action be taken or avoided. The basic purpose served by the language is to
recognize that developing countries signing the agreement will need technical

assistance to a degree greater than developed Parties.
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In lines 8 and 40 the term "shall encourage" is used as an obligation
form. Parties assume what can be described as a second level (best efforts)
obligation toward providing technical assistance for developing standards and
certification procedures in the sense that the second level obligation
requires the use of all "reasonable measures" available 120/ to ensure the
fulfillment of any particular requirement of the agreement. This would
include encouraging compliance with relevant provisions of the agreement.
6.12.3. Implementation

Some agency or office, existing or which can be created, would have to be
delegated the authority to enter into technical assistance agreements with
Parties to the agreement. It could be centralized in the sense that technical
assistance for the preparation of technical regulations would be given by that
agency notwithstanding the subject area, or it could be decentralized so that
each standards or certification agency or group could be contacted for their
expertise. Any inquiry point estallished under article 10.1 of the agreement
could provide Parties with information of where to request assistance if a
decentralized system were chosen. Either of these arrangements could be used
to fulfill the first level obligations of this article.

Parties may fulfill their second level obligation to arrange for
regulatory bodies within their territories to advise other Parties by two
methods. Where the regulatory body is a government agency, legislation can be
used to direct the agency to advise a Party on the establishment of regulatory

or certification bodies, etc. Where the regulatory body is nongovernmental,

120/ See, e.g., lines 10-11 of this article, at p. 101, supra, in this
volume.
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service contracts between the federal government and the nongovermmental body

could be awarded for the purpose of providing this advice.

6.13. Special and differential treatment of developing countries (Article 12).
6.13.1. Interpretation
6.13.11. Text

1 12.1 Parties shall provide differential and more favourable
treatment to developing countries Parties to this Agreement,
through the following provisions as well as through the relevant
provisions of other Articles of this Agreement.

5 12.2 Parties shall give particular attention to the provisions of
this Agreement concerning developing countries' rights and
obligations and shall take into account the special development,
financial and trade needs of developing countries in the
implementation of this Agreement both nationally and in the

10 operation of this Agreement's institutional arrangements.

12.3 Parties shall, in the preparation and application of
technical regulations, standards, test methods and certification
systems, take account of the special development, financial and
trade needs of developing countries, with a view to ensure that

- 15 such technical regulations, standards, test methods and
certification systems and the determination of conformity with
technical regulations and standards do not create unnecessary
obstacles to exports from developing countries.
12.4 Parties recognize that, although international standards may

20 exist, in their particular technological and socio-economic
conditions developing countries adopt certain technical regulations
or standards, including test methods, aimed at preserving
indigenous technology and production methods and processes
compatible with their development needs. Parties ther:fore

25 recognize that developing countries should not be expacted to use
international standards as a basis for their techuicai. xegulations
or standards, including test methods, which are not appropriate to
their development, financial and trade needs.

12.5 Parties shall take such reasonable measures as may be

30 available to them to ensure that international standardizing bodies
and international certification systems are organized and operated
in a way which facilitates active and representative participation
of relevant bodies in all Parties, taking into account the special
problems of developing countries.

35 12.6 Parties shall take such reasonable measures as may be
available to them to ensure that international standardizing
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bodies, on request of developing countries, examine the possibility
of, and, if practicable, prepare international standards concerning
products of special interest to developing countries.

12.7 Parties shall, in accordance with the provisions of Article
11, provide technical assistance to developing countries to ensure
that the preparation and application of technical regulations,
standards, test methods and certification systems do not create
unnecessary obstacles to the expansion and diversification of
exports from developing countries. In determining the terms and
conditions of the technical assistance, account shall be taken of
the stage of development of the requesting country and in
particular to the least developed countries.

12.8 It is recognized that developing countries may face special
problems, including institutional and infrastructural problems, in
the field of preparation and application of technical regulations,
standards, test methods and certification systems. It is further
recognized that the special development and trade needs of
developing countries, as well as their stage of technological
development, may hinder their ability to discharge fully their obli-
gations under this Agreement. Parties, therefore, shall take this
fact fully into account. Accordingly, with a view to ensuring that
developing countries are able to comply with this Agreement, the
Committee is enabled to grant upon request specified, time-limited
exceptions in whole or in part from obligstions under this
Agreement. When considering such requests the Committee shall take
into account the special problems, in the field of preparation and
application of technical regulations, standards, test methods and
certification systems and the special development and trade needs
of the developing country, as well as its stage of technological
development, vhich may hinder its ability to discharge fully its
obligations under this Agreement. The Committee shall in
particular, take into account the special problems of the
least-developed countries.

12.9 During consultations, developed countries shall bear in mind
the special difficulties experienced by developing countries in
formulating and implementing standards and technical regulations
and methods of ensuring conformity with those standards and
technical regulations, and in their desire to assist developing
countries with their efforts in this direction, developed countries
shall take account of the special needs of the former in regard to
financing, trade and development.

12.10 The Committee shall examine periodically the special and
differential treatment as laid down in this Agreement, granted to
developing countries, on national and international levels.
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6.13.111. Description

The purpose of this article is to promote special treatment for
developing countries which sign the agreement based on their development,
financial, and trade problems. The treatment advocated consists of (a) giving
special attention to the special conditions of developing countries as the
standards agreement would affect them, (b) rcleasing developing countries from
some obligations of the agreement for specified, limited periods of time when
such is requested, and (c) providing technical assistance. The attempt on the
part of developing countries to diversify exports should also be considered
when Parties adopt and apply the agreement.

Technical assistance is to be granted to developing Parties to ensure
that the preparation and adoption of technical regulations, standards, testing
methods, and certification systems do not cause unnecessary barriers to their
export trade. In determining the terms and conditions for providing technical
assistance pursuant to article 11 of the agreement, the country's stage of
development is a factor to be considered. This is to be especially the case
for the least developed counrries.

Where technical regulations, standards, etc. are adopted by developing
Parties for the purpose of protecting indigenous technology or process and
Production methods consistent with their development needs, these should be
allowed, even if they conflict with the oblig;tion to adopt international
standards provided for in article 2.2. Moreover, Parties should encourage
international standards and certification organizations to operate in a manner

that would permit all Parties, but especially developing countries signing the
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agreement, to participate in those organisations though their relevant
standards bodies. ‘Additionally, international standards relating to the
products of developing countries should be created where possible.

One specific example of special and differential treatment is that
developing countries may request the Committee on Technical Barriers to Trade
to grant them waivers to obligations in the agreement. These exceptions,
vhether as to the whole or part of an obligation, are to be limited, vhen
granted, to a time period which must be specified by the Committee. The
problems of the least developed countties are especially to be taken into
account,

When consultations are on-going between developed and developing
countries, the special problems faced by the latter in terms of trade,
finance, and infrastructure should be considered and taken into account by the
developed Party.

Periodic review of special and differential treatment must be mide on
national and international levels.

6.13.112. Analysis

This section is vaguely worded, e.g., "Parties recognize" (line 19), "It
is recognized" (line 49). There are first level obligations but the
obligations are vague; for example, "shall give particular attention" (line 5)
and "shall take this fact [development needs] fully into account" when
considering requests (lines 56-57).

The only form of specisl and differential treatment which is fully

specified in this article is the availability of exceptions to obligations of
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the agreement for developing countries (lines 57-61). When the Committee on
Technical Barriers to Trade considers whether to grant a request for a time
extension, it must take into account the developing country's problems in
preparing or applying technical regulations, standards, testing methods, and
certification systems as well as that country's development and trade needs
and its level of technological development. These guidelines give more
substance to the requirement for special and differential treatment than do
the other provisions of this article. It is important to note, however, that
the possibilities of these exceptions could serve as a basis fnr questioning
the immediate efficacy of this agreement as an encouragement of U.S. or any
Party's exports to developing Parties.

The requirement to grant more favorable treatment to developing
countries, which are Parties, is not an obligation limited to developed
countries adhering to the agreement. The entity which assumes the obligation
is the "Party"; since there is no qualification of the term, it would include
developing Parties. Presumably their obligation would be satisfied by their
making whatever contributions they could, given their level of development and
technological expertise.

One very instructive aspect of this article is the obligation that
apparently Itilel under article 12.7 to provide developing countries such
technical assistance as is necessary to ensure that the Parties' standards,
etc. are not unnecessary obstacles to developing country exports. This would
appear to answer a legitimate developih; country concern thet their exports
not face greater obstacles by reason of those countries' stages of development

than do the exports of developed countries.
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6.13.3. Implementation

No program or.office would need to oversee efforts to comply with this
article (except possibly the provisions on technical assistance). Most of the
obligations are of a policy nature; that is, the United States' actions and
voting behavior in the Committee on Technical Barriers to Trade should reflect
a concern toward the development problems of the developing countries. When
federal government technical regulations or certification systems are
prepared, there should be a consideration of whether the text or systeam would
create unnecessary obstacles to the exports of developing countries. In
creating by regulation or statute a general requirement for federal agencies
to avoid standards, etc. that are an unnecessary barrier to trade, a special
requirement might be created to implement this idea in regard to developing
countries which adhere to the agreement.

Institutions, consultation and dispute settlement

6.14. The Committee on Technical Barriers to Trade (Article 13).
6.14.1. Interpretation
6.14.11., Text

1 There shall be established under this Agreement:

13.1 A Committee on Technical Barriers to Trade composed of
representatives from each of the Parties to this Agreement
(hereinafter referred to as "the Committee"). The Committee shall
5 elect its own Chairman and shall meet as necessary but no less than
once a year for the purpose of affording Parties to this Agreement
the opportunity of consulting on any matters relating to the
operation of this Agreement or the furtherance of its objectives and
shall carry out such responsibilities as assigned to it under this
10 Agreement or by the Parties;
13.2 Working parties, technical expert groups, panels or other
bodies as may be appropriate, which shall carry out such
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responsibilities as may be assigned to them by the Committee in
accordance vith the relevant provisions of this Agreement.
15 13.3 It is understood that unnecessary duplication should be

avoided between the work under this Agreement and that of
governments in other technical bodies, e.g. Codex Alimentarius. The
Commi ttee shall examine this problem with a view to minimizing such
duplication.

6.14.111. Description

This article provides an institutional structure for the agreement's
dispute settlement mechanism. A committee, The Coumittee on Technical
Barriers to Trade, consisting of representatives of all the Parties, is
established and must meet at least once 8 year. The purpose of this
committee, which elects its own chairman, is to provide an opporéunity to all
Parties to discuss through consultations the operation and progress in meeting
the objectives of the agreement.

Also authorized is the establishment of working parties, panels, or other
groups such as groups of technical experts 121/ which would be useful in
helping the Committee oversee the successful operation of the agreement and
settle disputes arising from the agreement. The establishment and
responsibilities of these groups are assigned by the Committee according to

the cate in question, but their functions are outlined in article 14 of the

agreement. These will be described below. 122/

121/ A “working party" is generally understood to be a group of represen-
tatives from the governments of Parties: their allegiances are to their
government. "Technical expert groups" and "panels" are generally considered
to be groups of persons acting independently of their goveraments when
deciding an issue. The distinction made between a "technzcal expert group"
and a "panel" is that the "technical expert group" examines solely the
technical issues of a dispute while a "panel” may examine those issues as well
as any commercial or other policy issue.

122/ see sec. 6.15.1, at 112-115, infra.
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The Committee is to avoid any actions which would duplica:e the work of
governments in other technical bodies.
6.14.112. Anllyoio~

An analysis of this article is best made in conjunction with article 14
which sets out the functions of the Committee, working parties, technical
expert groups, panels, and other groups. 123/
6.14.3. Implementation

Legislation is necessary to authorize participation in the Committee and
to authorize the appropriations for such participation.
6.15. Consultation and dispute settlement (Article 14).
6.15.1. Interpretation
6.15.11. Text

1 Consultation
14.1 Each Party shall afford sympathetic consideration to and
adequate opportunity for prompt consultation regarding
representations made by other Parties with respect to any matter

b affecting the operation of this Agreement.
14.2 If any Party considers that any benefit accruing to it,
directly or indirectly, under this Agreement is being nullified or
impaired, or that the attainment of any objective of this Agreement
is being impeded by another Party or Parties, and that its trade

10  interests are significantly affected, the Party may make written
representations or proposals to the other Party or Parties which it
considers to be concerned. Any Party shall give sympathetic
consideration to the representations or proposals made to it, with a
view to reaching a satisfactory resolution of the matter.

15 Resolution of disputes
14.3 It 1s the firm intention of Parties that all disputes under
this Agreement shall be promptly and expeditiously resolved,
particularly in the case of perishable products.
14.4 If no solution has been reached after consultations under

20 Article l4.1 and 14.2, the Committee shall meet at ti.e request of
any party to the dispute within thirty days of receipt of such a

23 IE
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request, to investigate the matter with a view to facilitating a
mutually satisfactory solution.
14.5 In investigating the matter and in selecting subject, inter
alia, to the provisions of Article 14.9 and 14.4, the appropriate
procedures the Committee shall take into sccount whether the issues
in dispute relate to commercial policy considerations and/or to
questions of a technical nature requiring detailed consideration by
experts.
14.6 In the case of per. shable products the Committee shall, in
keeping with Article 14.3, consider the matter in the most
expeditious manner possible with a view to facilitating a mutually
satisfactory solution within three months of the request for the
Committee investigation.
14.7 It is understood that where disputes arise affecting products
with a definite crop cycle of twelve months, every effort would be
made by the Committee to deal with these disputes within a period of
twelve months.
14.8 During any phase of a dispute settlement procedure including
the earliest phase, competent bodies and experts in matters under
consideration may be consulted and invited to attend the meetings of
the Committee; appropriate information and assistance may be
requested from such bodies and experts.
Technical issues
14.9 If no mutually satisfactory solution has been reached under the
procedures of Article 14.4 within three months of the request for
the Committee investigation, upon the request of any party to the
dispute who considers the issues to relate to questions of a
technical nature the Committee shall establish a technical expert
group and direct it to:
examine the matter;
consult with the parties to the dispute and give full
opportunity for them to develop a mutually satisfactory
solution;
make statement concerning the facts of the matter; and make
such findings as will assist the Committee in making
recommendations or giving r.'ings on the matter, including
inter alia, and if appropriate, findings concerning the
detailed scientific judgments involved, whether the
measure was necessary for the protection of human, animal cr
plant life or health, and whether a legitimate scientific
judgment is involved. A
14.10 Technical expert groups shall be governed by the procedures of
Annex 2.
14.11 The time required by the technical expert group considering
questions of a technical nature will vary with the particular case.
The technical expert group should aim to deliver its findings to the
Committee within six months from the date the technical issue was
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referred to it, unless extended by mutual agreement between the
parties to the dispute.

14.12 Reports should set out the rationale behind any findings that
they make.

14.13 If no mutuslly satisfactory solution has been reached after
completion of the procedures in this Article, and any party to the
dispute requests a panel, the Committee shall establish a panel
which shall operate under the provisions of Article 14.15 to 14.18
below.

Panel proceedings

14.14 1f no mutually satisfactory solution has peen reached under
the procedures of Article 14.4 within three months of the request
for the Committee investigation and the procedures of Article 14.9
to 14.13 have not been invoked, the Committee shall, upon request of
any party to the dispute, establish a panel.
14.15 When a panel is established, the Committee shall direct it to:
examine the matter;
consult with Parties to the dispute and give full opportunity
for them to develop a mutually satisfactory solution;
make a statement concerning the facts of the matter as they
relate to the application of provisions of this Agreement
and make such findings as will assist the Committee in making
recommendations or giving rulings on the matter.
14.16 Panels shall be governed by the procedures in Annex 3.
14.17 Panels shall use the report of any technical expert group
established under Article 14.9 as the basis for its consideration of
issues that involve questions of a technical nature.
14.18 The time required by panels will vary with the particular
case. They should aim to deliver their findings, and where
appropriate, recommendations to the Committee without undue delay,
normally within a period of four months from the date that the panel
was established.
Enforcement

14.19 After the investigation is complete or after the report of a

technical expert group, working group, panel or other body is
presented to the Committee, the Committee shall give the matter
prompt consideration. With respect to panel reports, the Committee
shall take appropriate action within thirty days of, receipt of the
report, unless extended by the Committee, including:
a statement concerning the facts of the matter; or
recommendations to one or more Parties to this Agreement; or
any other ruling which it deems appropriate.
14.20 If a Party to which recommendations are addressed considers
itself unable to implement them, it should promptly furnish reasons
in writing to the Committee. In that event the Committee shall
consider what further action may be appropriate.
14.21 If the Committee considers that the circumstances are serious
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enough to justify such action, it may authorize one or more Parties
to this Agreement to suspend, in respect of any other Party, the
application of such obligations under this Agreement as it
determines to be appropriate in the circumstances. In this respect,
the Committee may, inter alia, authorize the suspension of
obligations, including those in Articles 5 to 9, in order to restore
mutual economic advantage and balance of rights and obligations.
14.22 The Committee shall keep under surveillance any matter on
which it has made recommendations or given rulings.

Other provisions relating to dispute settlements

Procedures

16.23 If disputes arise between Parties relating to rights and
obligations of this Agreement, Parties should complete the dispute
settlement procedures under this Agreement before availing
themselves of any rights which they have under the GATT, Parties
recognize that, in any case so referred to the CONTRACTING PARTIES,
any finding, recommendation or ruling pursuant to Articles 14.9 to
14.18 may be taken into account by the CONTRACTING PARTIES, to the
extent they relate to matters involving equivalent rights and
obligations under the General Agreement. When adherents resort to
GATT Article XXIII a determination under that Article shall be based
on GATT provisioas only.

Levels of obligation

14.24 The dispute settlement provisions set out above can be invoked
in cases where a Party considers that another Party has not achieve?
satisfactory results under Articles 3, 4, 6, 8 and 9 and its trade
interests are significantly affected. In this respect, such rusul:s
shall be equivalent to those envisaged in Articles 2, S and 7 as if
the body in question were a Party.

Processes and production methods

14.25 The dispute settlement procedures set out above can be invoked
in cases vhere a Party considers that obligations under this
Agreement are being circumvented by the drafting of requirements in
terms of processes and production methods rather than in terms of
characteristics of products.

Retroactivity

14.26 To the extent that a Party considers that technical
regulations, standards, methods for assuring conformity with
technical regulations or standards, or certification systems which
exist at the time of entry into force of this Agreement are not
consistent with the provisions of this Agreement, such regulations,
standards, methods and systems shall be subject to the enforcement
provisions in Articles 13 and 14 of this Agreement, in so far as
they are applicable.
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6.15.111. Description

(a) Consultation. The first two subsections, 14.1 and 14.2 of this
article establishing a mechanism for handling agreement-related disputes, call
for discussion of any dispute between or among the Parties directly
concerned. No -efevence of a dispute is made to all the Parties in this first
step.

When questions or disputes arise as to the operation of the agreement
(e.g., operating an inquiry point) or to the impairment or nullification of a
benefit derived from the agreement (e.g., discriminatory application of
technical regulations), and its trade interests are more than minimally
affected, a Party, under these subsections, may request discussions with the
Parties involved concerning the matter in question. All Parties have a first
level obligation to give genuine considetation‘to the matter raised.

As to questions which concern the operation of the agreement, each Party
has a first level obligation to provide promptly an opportunity for
consultation to the Party requesting such. When benefits which accrue under
the agreement are thought to be impaired or nullified, the adversely affected
Party may make written representations or prcposals concerning the matter to
the other Party or Parties involved. The latter has a. first level obligation

to consider those representations or proposals and to work toward a mutually

satisfactory solution.
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(b) Resolution of disputes. 124/ The Parties state that it is their
intention to resolve disputes, especially those involving perishable products,
in an expeditious manner. However, if consultations, fail, sny Party involved
in the dispute may request that the Committee meet to examine the matter. The
purpose of such investigation by the Committee is to help obtasin a solution
which is satisfactory to all Parties concerned.

In addressing a dispute, the Committee must take into account whether the
issues involved are of a technical or a commercial policy nature which would
demand examination by persons expert in those fields. This analysis is
particularly necessary in order to determine what further procedures should be
followed if the Committee does not reach a satisfactory solution within three
months and a Party involved in the dispute requests the establishment of a
group of independent experts. 125/

The Committee is to consider disputes involving perishable products as
expeditiously as possible and to attempt to reach s mutually agreeable
solution within three months of the request for the Committee investigation.

Where disputes involved crops with cycles of twelve months, the Committee

is to exert all efforts to :esolve the dispute within a twelve month period.

" I247 To understand fully the operation of this portion of the dispute
resolution procedure, this subsection "Resolution of disputes” will need to be
read in conjunction with the following subsections, "Technical issues,” and
"Panel proceedings.” The language in all these subsections help to delineate
the functions and powers of the Committee and its groups of technical experts
and panels.

125/ This is by operation of articles 14.9 and 14.14 which are more fully
described and analyzed below in (c) Technical issues, and (d) Panel
proceedings.
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At any point of this dispute settlement procedure, the Committee may
consult or iavite to Committee meetings "competent bodies" 126/ and experts
familiar with the matters involved. The purpose of these contacts is to aid
the Committee in reaching a resolution of the problem.

(¢) Technical issues. If the Committee has not achieved a resolution of
the dispute which is satisfactory to all Parties involved within three months
of the request for the Committee to investigate the matter, any of the parties
may request that a technical expert group be established where a party
considers there are issues of a technical nature involved in the dispute. The
Committee must then establish such a group.

The purpose of the technical group is to examine any issues which are of
a technical nature. For example, where a technical regulation required that
an automobile meet certain emission standards in order to help protect the
environment of the enforcing jurisdiction, the technical group could examine
the requirements of the regulation to form an opinion as to whether such
requirements were effective or technically unnecessary to achieve that
purpose, which is legitimate under the agreement. The question of whether the
regulation was being applied as a means to impede or inhibit foreign
automobile trade would be examined, not by the technical group, but by the
Committee or an appointed panel. 127/

To fulfill this role the technical group has four functions: (a) to

examine the dispute (presumably for technical matters although this article

126/ No definitions or examples of this term are given. See an analysis of
this term at 127, infra.

127/ See (d) Panel proceedings, Lnfrl, at 119-120.
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does not clearly limit its investigation, as distinguished from its opinion,
to those matters), (b) contact the Parties and encourage them to reach a
solution agreeable to all involved, (c) report on the facts of the matter
(presumably the report is made to the Committee), and (d) make such findings
as vill assist the Committee to make recommendations on the dispute. Those
findings may include detailed scientific judgments as to whether the measure
or activity in controversy was necessary for the protection of life or health
and whether the requirements made were based on a legitimate scientific
judgment. Annex 2 of the agreement outlines the procedures to be followed by
the technical expert groups.

The technical group should complete its findings within six months of the
date of referral although it is recognized that the complexities of the
technical issues will vary with each case. The Parties to the dispute may
extend the time period by agreement.

The reports made are to include the rationale for the findings reached
therein.

1f no solution is reached through tnese procedures during the six months
period, any Party involved may request a panel to consider the dispute. The
Committee is then obligated to establish such a panel.

(d) Panel proceedings. Under these subsections, 14.14-14.18, of article
14, a panel may be requested by any Party involved in the dispute and
thereafter must be established by the Committee. The conditions precedent to
establishment are that no mutually satisfactory solution has been reached by

the Committee within the three months allotted to it after a Party has
119



132

requested it to investigate the matter and that the technical group proceeding
(subsections 14.9 to 14.13) has not Seen invoked. It should be noted,
however, that by the operation of subsection 14.13, if the work of the
technical group does not result in a mutually satisfactory solution with six
months, then a parel can be requested and would operate according to the
procedures described in subsections 14.15-14.18.

Once the panel is established, it is directed to examine the matter;
consult with the Parties and assist them to arrive at a mutually agreeable
solution, if possible; and to make a statement of facts (insofar as they
relate to the application of the agreement) and findings which will assist the
Committee in making its final recommendations. The panel can consider in
regard to technical issues the report of the technical experts if such were
made.

Procedures which the panel must follow are set out in Annex 3 (Panels).
128/

The findings of the panel should be submitted without undue delay. Four
months from the establishment of the panel is suggested as the normal time
period for submitting any findings or recommendations to the Committee.
However, the agreement recognizes that the time needed to consider a case

properly will depend on the complexities of each case.

128/ See sec. 6.19 of this report, at 150-156, infra, for a full description
and analysis of this annex. In summary, it provides for the appointment of
panel members, the independence from goverr.-ent instruction, the time period
and procedure for making a finding, functions, and the roles of the panel and
as the Parties involved in the matter.
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(e) Enforcement. After the completion of investigations by the
Committee, & group of technical experts, and/or a panel, the Committee must
give prompt nttenti;n to the findings which have resulted. A period of thirty
days is given as the time in vhich the Committee is to act on s panel report
once received. However, this time may be extended by the Committee.

Action by the Committee is to include a statement of the facts of the
dispute, recommendations to one or more Parties involved, and any other ruling
the Committee finds appropriate to make.

The Party to whom a recommendation or ruling has been made considers the
contents and if it is unable to comply, the Psrty must then give the Committee
its reasons. The Committee then decides if further action is appropriate.

If action other than a recommendation or ruling is deemed appropriate
because of the seriousness of the matter, the Committee may authorize
sanctions under the agreement. These may include authorizing one or more
Parties to the agreement, not just Parties involved in the dispute, to suspend
its or their obligations under the agreement as toward the recalcitrant Party
or Parties. Any obligations under the agreement may be suspended. However,
the Committee cannot authorize that obligations not in the agreement, e.g.,
GATT-related obligations, be suspended. The purpose of such sanctions is to
reach a balance of rights and obligations among the Parties.

Once the Committee has acted, it must continually survey the situation
for which it has recommended action or made rulings.

(f) Other provisions relating to dispute settlement.
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(1) Procedures. When a dispute between or among Parties arises out
of the operation or_.ppiication of the agreement, the Parties are to exhaust
the dispute settlement procedures of the agreement before they take advantage
of any rights under the General Agreement. In the event that & dispute under
the agreement is referred to the CONTRACTING PARTIES, for example under
articles XXII (Consultation) and XXIII (Impairment and Nullification), any
findings, recommendation, or ruling made in the course of the dispute
settlement procedure of the agreement may be considered by the CONTRACTING
PARTIES. The agreement allows this consideration of recommendations, etc.
only to the extent that those findings, recommendations, or rulings affect
matters involving equivalent rights and obligations under the General
Agreement. Additionally, the agreement stipulates that when a Party invokes
article XXIII of the General Agreement, any determination under that article
is to be based on GATT provisions only, not on provisions of this agreement.
This stipulation, in effect, attempts to keep the interpretation and operation
of the agreement in the hands of Parties, not under the ultimate control of
the CONTRACTING PARTIES of the GATT.

(2) Levels of obligation. This article stipulates that dispute
settlement procedures under the agreement may be initiated when a Party has
not fulfilled its second level obligations in regard to the preparation,
adoption, or enforcement of technical regulations, standards, testing methods,.
and certification systems and the trade of the aggrieved Party has been
significantly affected. Compliance vith those obligations is measured by

vhether the results of the actions of local govermment or private bodies, etc.
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are equivalent to those results gained through complying with a first level
obligation.

For exsmple, a Party under article 3 of the agreement (Preparation,
adoption and application of technical regulations and standards by local
government bodies) must use "such reasonable measures as may be available to
[it] to ensure" that a local government body publish notices of proposed
technical regulations. Under this subsection of the agreement, 14.24, if (a)
8 local government of a Party does not publish such notices (and the failure
is not due to an urgent problem of health, safety, etc.) and (b) the trade
interests of another Party are significantly affected by that failure, the
latter Party may institute dispute settlement procedures against the first
Party even if the first Party used all reasonable measures available to it to
have the local government body publish proposed technical regulations. The
test for initiating the dispute settlement mechanisa is whether the result of
the action by the local government body is the equivalent as that which is
anticipated through compliance by the central government of a Party. The test
is not whether all reasonable, available measures were employed and, thus, a
question of a violation of the agreement. Rather, it is a threshold test used
to clarify when dispute settlement procedures can be uged regarding second
level obligations.

(3)  Processes and production methods. fhe agreement up to this point
has obligated Parties to promulgate technical regulations, standards, testing
methods, administrative procedures, and certification systems which do not

Create or cause unnecessary obstacles to trade. Under definitions in the
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agreement a technical regulation or a standard is a technical specification

"contained in a document which lays down characteristics of a product”

(emphasis added). 129/ Testing methods, administrative procedures, and
certification systems are, by their functions, also linked to determining a
product's conformity with specifications expressed in terms of the product's
"characteristics." It is conceivable that the requirements of a technical
regulation or standard (und thereby those of testing methods, administrative
procedures, and certification systems) could be made to require methods of
processing or production of a product which would cause unnecessary barriers
to trade. This would have the effect of evading the obligations and purpose
of the agreement. For this reason, subsection 14.25 permits dispute
-ettlement procedures to be initiated when a Party considers that obligations
1+ ser the agreement are being circumvented by requirements written in terms of

processes and production methods rather than in the terms of characteristics
of products.

For example, a Party promulgates a technical regulation which requires
that a moped be assembled using electrically operated rather than manually
operated equipment. The purpose of such regulation might be to impede trade
in mopeds produced in Parties which made use of a source of inexpensive labor

or did not have the most up-to-date technology. A dispute regarding this

regulation could be taken to the dispute settlement procedure on the basis
that the regulation was allegedly written in terms of production methods for

the purpose of evading obligations of the agreement applicable to technical

regulations.

129/ See sec. 6.17.1, at 14%4-146, infra.
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(4) Retroactivity. The effect of this subsection is to exclude from
immediate and autogntic coverage by the agreement all technical regulations,
standards, testing methods, administrative procedures, and certification
systems existing at the time the agreement enters into force. Existing
technical regulations, etc. are subject to the enforcement provisions vhen a
Party finds reason to believe that such regulations, standards, methods, and
systems abrogate any benefit of the agreement it should receive by virtue of
having adhered to ihe agrcement. The complaining Party must begin the dispute
settlement procedure. 130/

6.15.112. Analysis

(a) Consultation. This first step in the dispute settlement procedure
provides an opportunity to settle differences without escalating the matter to
the level which would involve all the Parties. In a sense, it provides an
opportunity to negotiate continually the meaning and manner of application of
the agreement on a bilateral or multilateral basis.

These subsections, 14.1 and 14.2, parallel Article XXII:l and Article
XXIII:1 of the General Agreement which also provide for prompt and adequate
consultation and the consideration of written recommendations or proposals.
However, these subsections can be invoked only when a Party's trade interests
are significantly affected, while the articles of the General Agreement do rot
require such effect before they can be invoked;

No guidelines are given as to what the terms "sympathetic consideration"

(line 2), "adequate opportunity” (line 3), or "prompt consultation" (line 3)

130/ see this section, at 112-115, supzs, in this volume.
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actually require. The obligation to provide these items is expressed by the
term "shall lffotdf (line 2) which is indicative of a first level obligation.
However, the sense of the subsections 14.1 and 14.2 appears to require only a
good faith effort in considering the problems raised and in arriving at a
mutually agreeable solution.

Engaging in these consultation procedures does not preclude eventual
reference of a dispute to all the Parties. However, consultation must be
attempted first, It is conceivable that consultations could result in the
solution of a problem, thereby avoiding the time, effort, and any risk
associated with the full dispute resolution brocedute.

(b) Resolution of disputes. Since disputes regarding regulations,
standards, testing methods, and certification systems can involve technical
issues, this group of subsections ("Resolution of disputes," 16.3-14.8) and
the following two groups ("Technical issues," 14.9-14.13 and "Panel
proceedings,” 14.14-14.18) were designed to handle questions of technical
complexity as well as those of a commercial policy nature. Each group must be
read in conjunction with the other two and Annex 3 (Panels) in the agreement.

In "Resolution of disputes,” the Parties agree that all disputes friaing
from the agreement "shall be promptly and expeditiously resolved" (line 16).
No time guidelines are given at that point. However, in reading the three
groups of subsections, it can be calculated that fourteen months will be the .

longest time normally available for the conclusion of these proceedings. 131/

131/ The fourteen months are calculated in the following manner: the
Committee has three months from the time the Parties request the Committee to
(footnote continued)
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It should be stressed that fourteen months is the longest period of time
normally available. If a dispute involved an agricultural product with a crop
cycle of twelve -oﬂthl. the dispute should be settled within twelve months.

On the other hand, if a case were complicated, these time periods could be
waived. Equally, a case might not be sent to the Committee, a technical
group, or a panel. The process would depend on the Parties involved since
they must request the initiation of each step. If, for example, a technical
expert group, but no panel, were requested, the Committee is bound only to
consider "promptly” (line 105) the findings of the technical group. A thirty
day time period is stipulated solely in regard to acting upon panel reports.

The purpose of such time restraints is to prevent extreme delays in
settling disputes. The time periods set out are, in effect, guidelines rather
than absolute requirements.

"Competent bodies and experts” (line 40) may be consulted and izvited to
attend Committee meetings in order to aid the Committee in attempting to reach
a solution to the problem. No definition or examples of "competent bodies and
experts" is given. Presumably these might include international standards
organizations and technical experts whose assistance would be useful if a

group of technical experts were not established.

(footnote continued)

lnvestigate to try to reach by itself some solution of the dispute
(subsections 14.9 and 14.14); the group of technical experts is given six
months from the date the technical issues were referred to it (subsection
14.11); the panel should make its findings in four months from the date of
referral (subsection 14.18), and the Committee should act on panel findings
~ within thirty days of receipt of those findings (subsection 14.19).
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In reading subsection 13.2, 132/ together with subsection 14.8, a working
party can be estab}ilhed in this phase of the dispute settlement resolution
procedure to aid the Committee in its investigation.

(c) Technical issues. Guidelines for the selection of technical experts
who would serve in groups to examine the technical issues of a dispute are not
given in subsections 14.9-14.13, but are incorporated by reference to Annex 2
of this agreement. There are no provisions in these subsections (or in Annex
2) allowing the Parties involved to accept or reject the experts named to
serve. While the procedure lacks the opportunity for involved Parties to
approve or reject technical group members, there is less chance that Parties
involved would be able to cause delays by unnecessarily challenging the
composition of a technical group. Equally true, of course, is the fact that
there are no formal means to challenge incompetent technical experts.

Reports of a technical group may include findings as to detailed
scientific judgments involved in the circumstances of the dispute; findings as
to whether the disputed measures were necessary for the protection of human,
animal, or plant life or health; and findings of whether s legitimate
scientific judgment were involved inathe circumstances of the dispute. The
delegation of this part of an investigation to technical experts should help
to clarify the issues of a dispute by separating the technical issues from the
policy ones and arriving at competent opinions regarding the technical

issues. The report of the group's findings is presented to the Committee

132/ See sec. 6.14.1, at 110-1IT, supra.
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which may accept or reject those findings when making its final recommen-
dations.

(d) Panel pfoceedinga. The panel's report to the Committee differs
from the report of the technical group in that the panel makes a statement of
fact as those facts relate to the application of the agreement and makes a
statement of findings which could involve both technical and non-technical
issues. However, like the report of the technical expert group, the report of
the panel when submitted to the Committee may be accepted or rejected by the
Committee when making its final recommendations.

(e) Enforcement. The means for enforcing the agreement is left largely
unspecified. Thus, the Committee is given much discretion in making
recommendations or other rulings as to actions to be followed by the Parties
involved. No procedure is set up for arriving at these recommendations or
other rulings; it is not clear whether level of agreement among the
representatives of the Committee is needed to make a recommendation.

The Committee always has the option of authorizing the agreement-related
and agreement-confined sanctions. 133/ There is no requirement that these
sanctions be limited to any prescribed length of time. However, given the
purpose of allowing sanctions ("in order to restore mutual economic advantage
' and balance of rights and obligations,” lines 121-122), it is arguable that
the sanctions should not be allowed to continue if a Party eventually conpliey

with the agreement or mutual economic advantage is restored.

133/ See p. 114-115, supra, in this volume.
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(f) Other provisions relating to dispute settlement.

(1) Procedures. This subsection 14.23, which stipulates that
Parties should exhaust all avenues in the agreement for dispute settlement
before invoking their GATT rights, avoids forum shopping and retains control
of the operation and enforcewent of the agreement for the Parties to the
agreement, rather than placing that control in the hands of the CONTRACTING
PARTIES, some of whom will probably not be Parties to the agreement. This
subsection further attempts to limit the influence of the CONTRACTING PARTIES
in the resolution of agreement-related disputes by (1) restricting the use by
CONTRACTING PARTIES of reports, statements of fact, and findings generated
through the dispute settlement mechanism of the agreement to the matters which
involve equivalent GATT rights and obligations and (2) restricting a GATT
determination pursuant to article XXIII of the General Agreement to the
provisions of that agreement only. The purpose of this subsection is clear.
Whether the Parties will forego or limit their GATT rights for the benefit
arising from the agreement remains to be seen.

(2) Levels of obligation. The purpose of this subsection, 14.24,
is twofold: (a) to help clarify what degree of compliance with the agreement
is necessary in order to fulfill a second level obligation and (b) to clarify
wvhen dispute settlement procedures may be initiated in regard to the violation
of a second level obligation.

This subsection, 14.24, indicates that a Party must achieve "satisfactory
results" (line 141) when fulfilling its second level obligation to ensure that

its local subdivisions, the private standards groups within its territory, and
130



143

international/regional groups in which it is s aember or participant comply
with all applicable provisions of the agreement. "Satisfactory results" are
defined as being re;ults which are the equivalent to those required of a
Party when ensuring that its central government meets requiremeuts of the
agreement. For example, a Party would not produce unsatisfactory results when
its political subdivisions, for example, held hearings on proposed technical
regulations at which all interested parties had an opportunity to appear.

Also under this subsection, dispute settlement procedures may be
initiated when such satisfactory results are not achieved and the trade
interests of the complaining Party are "significantly affected" (line 142).

No definition or guideline is given to determine what "significantly affected"
means. Presumably, the Committee could decide, when requested to investigate
a dispute, if the effect on the trade interests of a Party were significant
within the meaning of the agreement.

(3) Processes and production methods. Before this subsection was added,
restrictions in the agreement on the use of technical regulations and
standards causing unnecessary obstacles to trade were applicable only to
technical regulations and standards expressed in terms of product
characteristics, not methods of processing and production. 134/ The purpose
of this subsection, 14.25, is to allow dispute settlement procedures to be
invoked when technical regulations and standards causing unnecessary barriers

to trade are written in terms of processing and production requirements rather

134/ For an example of this distinction, see p. 124, supra, in this volume.
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than in terms of product characteristics in order to evade agreement
restrictions.

(4) Retroactivity., The date for entry into force of this agreement is
1 January 1980. Any technical regulations, standards, testing methods, or
certification systems which are promulgsted before that date, even if a
country has slready signed and/or implemented the agreement, would be
considered an "existing" regulation, method, etc. for purposes of the
agreement and would therefore be subject only to dispute settlement procedures
if they were initiated.

6.15.3. Implementation

(a) Consultation. Legislation could be enacted which would delegate
the function of representing the United States in consultation procedures
(either as initiator of or responding party to the request) to an existing
agency which handles the operation and application of international agreements
or to a new agency established for such a purpose which could represent United
States' interests. Alternatively, legislation could simply direct that these
subsections be complied with and leave the detailed implementation action to
be accomplished by regulation.

Implementation of these subsections can be combined with implementation
of the remainder of the dispute settlement procedure, described below.

(b) Resolution of disputes, technical il;uel, and panel proceedings.
Implementation of these subsections will require that some agency or agencies
be delegated the functions of tepresent}ng the interests of the United States
(either governmental or private) in dispute settlement proceedings. These

functions will include:
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(1) determining vhen the United States should initiate these
proceedings and what the strategy for such should be,

(2) defending and determining strategy for complaints made
against the United States, and

(3) providing names of potential panel members pursuant to Annex
3 (Panels). 135/

These functions could be assigned to one agency, such as the State
Department, STR, cr a standards agency if such were established.
Alternatively, each agency involved in technical regulations, standards,
certification systems, etc. could be delegated these functions to be exercised
in the areas in which each agency has expertise. For example, the Department
of Agriculture would be authorized and required to initiate any dispute
settlement procedures arising from complaints about foreign technical
regulations covering agricultural products. It would also be required to
defend complaints regarding agricultural matters made against the United
States. The Department of Commerce would be charged with doing the same in
regard to technical regulations covering automobile bumpers or other
industrial products.

This could be done through legislation which leaves the details to be
worked out through regulations. For example, the Department of Commerce would
be authorized through legislation to initiate dispute c?ctlement proceedings.
Department regulations could stipulate which division or office in the

Department would actually handle the complaints and the procedure for doing so.

135/ See sec. 6.18.1, at 148, infra, in this volume.
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(c) Enforcement. Implementation of enforcement procedures would require
that some agency or agencies be authorized and required to respond to the
recomaendations or rulings of the Committee on Technical Barriers to Trade
when those are made and directed toward the United States, Decisions will
have to be made as to whether the United States can comply with those
recommendations or rulings and, if not, reasons will have to be given as to
why compliance is not possible. These functions would best be handled in the
same fashion as those functions involving the dispute settlement procedure
described above; that is, if one agency is charged with going forward with or
defending against complaints, that agency should continue with
enforcement-related functions. On the other hand, if the various agencies
involved with standards or certification activities are delegated the dispute
settlement functions, these enforcement functions could be similarly
delegated. This would promote continuity.

When the Committee on Technical Barriers to Trade authorizes the
suspension of obligations toward a Party, a policy decision will need to be
made as to whether to suspend those obligations vis-a-vis the Party in
question. This policy function could be delegated by legislation;
alternatively, it could be assigned by executive order.

(d) oOther provisions relating to dispute settlement.

(1) Procedures. No implementation other than what is described
above regarding dispute settlement procedures and enforcement is necessary for
this subsection, 14.23. However, the.operation of this subsection should be

considered when an agency is deciding whether to initiate dispute settlement
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procedures. That is, the agency will have to consider the obligation to
exhsust all agreement-related dispute settlement procedures before relying on
their rights for diaputc settlement under GATT.

(2) Levels of obligation. No implementation of this subsection,
14.24, is necessary, because it does not create any obligations for Parties.
However, it is advisable to note for the purpose of implementing other
subsections, e.g., 2.9 and 3.1, that there is a risk of being called to
dispute resolution procedures when a state or private standards group is
accused of violating the agreement.

(3) Processes and production methods. No implemen’ation of this
subsection, 14.25, is necessary. However, this subsection does provide that
dispute settlement procedures can be initisted when the requirements of
technical regulations, standards, etc. are specified for the purpose of
circumventing the agreement in terms of production and process methods. This
factor should be taken into account when implementating articles 2, 3, and
4 136/ as federal agencies and states or private groups could be required or
encouraged to avoid technical regulations or standards improperly written in
terms of process and production methods.

(4) Retroactivity. No implementation of this subsection, 14.26,
will be necessary. Its effect will be to reduce the amount of implementation

required when adhering to the agreement.

136/ These articles involve the preparation, adoption, and use of technical
regulations and standards by central government bodies, local goverument
bodies, and non-governmental bodies, including regulatory bodies other than
central government bodies.
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Modification or elimination of technical regulations, standards, testing
methods, and certification systems (federal or otherwise) which might violate
the agreement could be considered but would be impracticable and politically
infeasible since such modifications might harm any bargaining position for

consultations between Parties to a dispute.

Final provisions

6.16. PFinal provisions (Article 15)
6.16.1. Interpretation

6.16.11. Text

1 Acceptance and accession
15.1 This Agreement shall be open for acceptance by signature or
othervise, by governments contracting parties to the General
Agreement on Tariffs and Trade, hereinafter referred to as "the

5 GATT", and by the European Economic Community.
15.2 This Agreement shall be open to accession by any other
government on terms, related to the effective application of rights
and obligations under this Agreement, to be agreed between that
government and the Parties to this Agreement, by the deposit with

10 the Director-General to the CONTRACTING PARTIES to the GATT of an
instrument of accession which states the terms so agreed.
15.3 Contracting parties may accept this Agreement in respect of
those territories for which they have international responsibility,
provided that the GATT is being applied in respect of such

15 territories in accordance with the provisions of Article XXV1:5(a)
or (b) of the General Agreement; and in terms of such acceptance,
each such territory shall be treated as though it were a rarty to
this Agreement. :
Reservations

20 15.4 Reservations may not be entered in respect of any of the
provisions of this Agreement without the consent of the other
Parties to this Agreement.
Entry into force
15.5 This Agreement shall enter into force on 1 January 1980 for

25 the governments* which have accepted it or acceded to it by that
date. For each other government it shall enter into force on the
thirtieth day following the date of its acceptance or accession to
this Agreement.

“#he term "government" is deemed to include the competent
30 authorities of the European Economic Community.
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Reviev

15.6 Each Party shall, promptly after the date upon which this
Agreement enters into force for the Party concerned, inform the
Committee of measures in existence or taken to ensure the
implementation and administration of this Agreement. Any changes
of such measures thereafter shall also be notified to the Committee.
15.7 The Committee shall review annually the implementation a:
operation of this Agreement taking into account the objectives
thereof. The Committee shall annually inform the CONTRACTING
PARTIES to the GATT of developments during the periods covered by
such reviews.

15.8 Not later than the end of the third year from the entry into
force of this Agreement and at the end of each three-year period
thereafter, the Committee shall review the operation and implemen-
tation of this agreement, including the provisions relating to
transparency, with a view to adjusting the rights and obligations
of this Agreement where necessary to ensure mutual economic
advantage and balance of rights and obligations, without prejudice
to the provisions of Article 12, and where appropriate proposing
amendments to the text of this Agreement having regerd, inter alia,
to the experience gained in its implementation.

Amendments

15.9 The Parties may amend this Agreement having regard, inter
alia, to the experience gained in its implementation. Such an
amendment, once the Parties have concurred in accordance with
procedures established by the Committee, shall not come into force
for any Party until it has been accepted by such Party.

Withdrawal

15.10 Any Party may withdraw from this Agreement. The withdrawal
shall take effect upon the expiration of sixty days from the date
on which the written notice of withdrawal is received by the
Director-General to the CONTRACTING PARTIES to the GATT. Any Party
to this Agreement may upon receipt of such notification, request an
immediate meeting of the Committee.

Non-application of this Agreement between particular Parties

15.11 This Agreement shall not apply as between any two Parties to
this Agreement if either of the Parties, at the time either accepts
or accedes to this Agreement, does not consent to such application.
Annexes

15.12 The annexes to this Agreement constitute an integral part
thereof. ‘

Secretariat

15.13 This Agreement shall be serviced by the GATT secretariat.

Deposit .
I5.14 This Agreement shall be deposited with the Director-General
to the CONTRACTING PARTIES to the GATT, who shall promptly furnish
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to each Party to this Agreement and each coniracting party to the
GATT a certified copy thereof and of each amendment thereto
pursuant to Article 15.9, and a notification of each acceptance

60 thereof pursuant to Articles 15.1 and 15.2, or each withdraval
therefrom pursuant to Article 15.10.

Registration
I5.15 This Agreement shall be registered in accordance with the

provisions of Article 102 of the Charter of the United Nations.

85 Done at Geneva this day of _ nineteen hundred
and seventy-nine, in a single copy, in the English, French and Spanish
languages, each text being authentic.

6.16.111. Description

This article provides for the administrative aspects of the agreement
normally included in a treaty. These include, inter alia, provisions on
accession, entry into force, review, amendments, services provided by the GATT
secretariat, deposit of the instrument, and authentic languages.

Any country and the European Economic Community may sign the agreement as
acceptance is not limited to the Contracting Parties of the GATT. The only
requirement is that a country, which is not a Contracting Party, be willing to
accede to the agreement on terms agreed upon by the government of that country
and the Parties to the agreement.

Acceptance of the agreement extends to the territories for which a Party
has incurred an international responsibility. This is qualified insofar as
the GATT has been applicd to those territories.

Reservations to any provision may be made by a Party only if the other
Parties consent to the reservation.

The agreement is to enter into force on 1 January 1980, for those

countries which have signed it by that date. After that date, the agreement
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will become effective for any government adhering to the agreement on the
thirtieth day after the date of signing.

Under the subsections 15.6-15.8 of this article, a system of review of
the implementation, application, and operation of this agreement is
established. Parties, after the agreement enters into force, are to promptly
inform the Committee on Technical Barriers to Trade of their actions to
implement and administer the agreement. Changes in such programs are also to
be notified to the Committee.

The Committee is to review the implementation and operation of the
agreement f;r two purposes. The first is that the Committee must annually
inform the CONTRACTING PARTIES to the GATT of the developments in the
operation of the agreement. The second is to examine every three years what
adjustments should be made in order to perpetuate mutual economic advantages
and a balance of rights and obligations and to propose amendments to the text
of the agreement if such becomes necessary.

Parties may also amend the agreement. Procedures for doing so are to be
established by the Committee. An amendment will enter into force for a Party
only after that Party has accepted it.

Withdrawal from the agreement is permissible and effective sixty days
after the Director-General to the CONTRACTING PARTIES to GATT receives such
notification. No specific provisions are made for adjustment of rights and
obligations which might be necessary to make. Any Party may, however, request
the Committee on Technical Barriers to Trade to meet after being notified of a

withdrawval.
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As in article XXXV of the GATT (Non-application of the Agreement between
Particular Contracting Parties), a Party may elect not to apply this agreement
toward other parties. This election can be made by & country already party to
the agreement or by a country becoming a party, but the election can be made
only at the time of acceptance or accession of the agreement.

All three annexes to the agreement (terms and definitions; technical
expert groups; panels) are legally binding parts of the agreement.

The completed agreement is to be serviced by the GATT secretariat.

The agreement is to be deposit with the Director-General to the GATT
CONTRACTING PARTIES. The Director-General is to promptly furnish copies of
the agreement, anenénentu thereto, and notification of each acceptance,
accession, or withdrawal to each Party to the agreement and to each
Contracting Party to GATT.

The completed agreement is to be registered with the United Nations
Secretariat in accordance with article 102 of the United Nations Charter. The
authentic languages of the text are English, French, and Spanish.

6.16.112. Analysis

If the European Economic Community signs the agreement, it will assume
first level obligations toward implementing and applying the agreement within
its own structure and institutions. 137/ The second level obligations would
attach to the EEC in regard to the Member States and nongovernmental groups

within that community. On 12 April 1979, the EEC had initialed the

137/ In Annex 1 of the agreement, the European Economic Community is
included in the definition of a central government body. See 6.17.1, at 145,
infra, in this volume.
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agreement. It is presently unclear whether the nine Member States are to be
bound by the EEC signing the agreement or are to be bound by their own
responsibility also.

A country not a Contracting Party to the GATT may sign the agreement if
its government and the Parties agree on terms which "relate to the effective
application of rights and obligations" under the agreement (lines 7-8). There
is no indication as to what those terms might be, but the purpose of such
requirement is to ensure that non-Contracting Parties to GATT do not escape
obligations Contracting Parties to GATT assume which would interfere with
balance of rights and obligations under the agreement.

In the European Economic Community, the Council of Ministers must accept
the agreement. 138/ If the agreement is implemented by an EC directive, it
will be binding on the Member States when published. The French constitution
requires that an international agreement, such as the agreement, be ratified
or approved by law before it is effective. Once those legislative steps have
been taken and the ducument is published, the instrument becomes superior to
domestic laws. There is a reservation to such superiority: the other party
or parties to the international agreement must also apply or implement the

agreement. 139/

138/ Treaty establishing the European Economic Community (Rome Treaty),
arts. 113 and 228.

139/ Freach Constitution, arts. 53 and 55.
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The importance of the date for entry into force (line 24) is that such
date will determine which technical regulations, standards, associated testing
methods and administrative procedures, and certification systems are subject
to provisions of the agreement. Any that are proposed or promulgated after
1 January 1980 will be subject to the provisions of the agreement. The same
is true, pursuant to article 1.5, for amendments or revisions made after
1 January 1980 to standards, certification systems, etc. which are in force
prior to 1 January 1980.

At the present time, the United States does not apply the GATT to Hungary
and Romania pursuant to article XXXV of the GATT and United States trade law.
If these countries as well as the United States decide to sign the
agreement, 140/ the subsection on nonapplication (lines 65-68) would permit
the same policy. Invoking this provision is an indirect way of making
reservations to the agreement. While the provision does not allow
reservations vis-d-vis the language, it would at least offer a Party or a
potential Party the opportunity to reserve the application of the entire
agreement as to any other country which signed the agreement. At the present
there is no indication that any country intends to elect not to apply the
agreement in regard to another country signing to agreement.

By registering the agreement with the United Nations Secretariat (lines
83-84), a Party may invoke the agreement before any organ of the United
Nations. This arguably would permit the agreement to be considered as
applicable law at the International Couri of Justice, if a case were ever to

be brought before that forum.

.

140/ Hungary initialed the agreement on 12 April but Romania did not.
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6.16.3. Implementation

This article provides for the implementation of the agreement on an
international level and does not establish any obligations for the United
States which would necessitate implementation at the domestic level. However,
there are two provisions in this article that will have an effect on how the
United States implements other articles of the agreement.

If reservations to the agreement are desired, consent to them will have
to be obtained from all other countries which sign before the reservation
would be applicable.

Since entry into force will in 1980, the United States will have until
that date to implement the agreement in this country assuming it is approved
by Congress. Any institutional additions or modifications, appropriations,
technical regulations, certification systems, etc. which need to be legislated
or otherwise promulgated will not be required to be operational until that
time.

A policy decision on whether to invoke the provision on nonapplicability
will need to be made in regard to any other country signing the agreement. A
decision not to apply the agreement to a particular country will have to be

notified at the time of acceptance, not at the date specified for -entry into

force.
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6.17. Annex 1

6.17.1.
6.17.11.

10

15

20

25

Interpretation

Text

TERMS AND THEIR DEFINITIONS FOR THE SPECIFIC PURPOSES OF THIS
AGREEMENT

Note: References to the definitions of international standardizing
bodies in the explanatory notes are made as they stood in March 1979.

1. Technical specification

A specification contained in a document which lays down
characteristics of a product such as levels of quality, nerformance,
safety or dimensions. It may include, or deal exclusively with
terminology, symbols, testing and test methods, packaging, marking or
labelling requirements as they apply to a product.

Explanatory note:

This Agreement deals only with technical specifications relating to
products. Thus the wording of the corresponding Economic Commission
for Europe/International Organization for Standardization definition
is amended in order to exclude services and codes nf practice.

2. Technical regulation

A technical specification, including the applicable administrative
provisions, with which compliance is mandatory.

Explanatory note:

The wording differs from the corresponding Economic Commission for
Europe/International Organization for Standardization definitions
because the latter is based on the definition of regulation which is
not defined in this Agreement. Furthermore the Economic Commisson
for Europe/International Organization for Standardization definition
contains a normative element which is included in the operative
provisions of the Agreement. For the purposes of this Agreement,
this definition covers also a standard of which the application has

been made mandatory not by separate regulation but by virtue of a
general law.
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3. Standard
A technical specification approved by a recognized standardizing
body for repeated or continuous application, with which compliance

is not mandatory.

Explanatory note:

The corresponding Economic Commission for Europe/International
Organization for Standardization definition contains several
normative elements which are not included in the above definition.
Accordingly, technical specifications which are not' based on
consensus are covered by this Agreement. This definition does not
cover technical specifications prepared by an individual company for
its own production or consumption requirements. The word "body"
covers also a national standardizing system.

4. International body or system

A body or system whose membership is open to the relevant bodies of
at least all Parties to this Agreement.

5. Regional body or system

A body or system whose membership is open to the relevant bodies of
only some of the Parties.

6. Central government body

Central government, its ministries and departments or any body
suhbject to the control of the central government in respect of the
activity in question.

Explanatory note:

In the case of the European Economic Community the provisions
governing central government bodies apply. Hawever, regional bodies
or certification systems may be established within the European
Economic Community, and in such cases would be subject to the
provisions of this Agreement on regional bodies or certification
systems.

7. Local governmeat body

A Government other than a central government (e.g. states,
provinces, Lander, cantons, municipalities, etc.), its ministries or
departments or any body subject to the control of such a government
in respect of the activity in question.
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65 8. Non-governmental body

A body other than a central government body or a local government
body, including non-governmental bodies which has legal power to
enforce a technical regulation.

9. Standardizing body

70 A governmental or non-governmental body, one of whose recognized
activities is in the field of standardization.

10. International standard

A standard adopted by an international standardizing body.

Explanatory note:

75 The wording differs from the corresponding Economic Commission for
Europe/International Organi_ation for Standardization definition in
order to make it consistent with other definitions of this Agreement.

6.17.111. Description

This annex gives the definition and explanatory notes for ten terms as
they are specifically intended for use in the agreement. An attempt was made
by the negotiators to relate these definitions to those of international
standardizing bodies. Explanatory notes often refer to the international body
whose definition was used and points out how the definition of the agreement
differs. The two most important terms and definitions to note are "central
government body" and “local government body" since the dichotomy between the
two is the basis for the system of two levels of obligation.

6.17.112. Analysis

In the third term, Standard (lines 30-42), there is a sentence in the
explanatory note which limits the coverage of the agreement. The definition
of "standard" excludes all technical specifications used by an individual

company for its internal purposes. In effect, such deletion precludes
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coverage of standards which are de facto mandatory by use and practice. For
example, & particular strength of steel might be required by contractual terms
for use in nanufactﬁring steel pipe and tubing. Such specifications, if
appearing in a majority of contracts, could effectively preclude pipe and
tubes using other steel strengths. If the specification were based on design
criteria, rather than performance, pipe and tubing not meeting those design
specifications would be unnecessarily excluded. On the other hand, by
excluding such specifications from coverage under the agreement, the ability
to contract freely is preserved.
6.17.3. Ilpienentation

It is not necessary to implement the definitions of these terms in United
States domestic law. However, it is necessary to use them in implementing the
agreement, as they give a more precise meaning of the obligations under the
agreement. For this reason, the relevant portions of the definitions and
explanatory notes could be incorporated in a definitional section of any
overall implementing bill; this might be helpful for interpreting the domestic
obligations arising from the implementing fegialation and regulations. For
example, a standard which was purported to be an international standard would
not have to be considered for adoption in the United States if the:
international body which promulgated the standard did not, in fact, open
membership of the group to all Parties to the agreement. Such a standard

would not qualify as an international standard for under the agreement.
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6.18.1.

6.18.11.
1

10
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Annex 2
Interpretation
Text

Technical Expert Groups

The following procedures shall apply to technical expert groups
established in accordance with the provisions of Article 14.
1. Participation in technical expert groups shall be restricted
to persons, preferably government officials, of professional
standing and experience in the field in question.
2. Citizens of countries whose central governments are parties to
a dispute shall not be eligible for membership of the technical
expert group concerned with that dispute. Members of technical
expert groups shall serve in their individual capacities and not as
government representatives, nor as representatives of any
organization. Governments or organizations shall therefore not give
them instructions with regard to matters before a technical expert
group.
3. The parties to a dispute shall have access to all relevant
information provided to a technical expert group, unless it is of a
confidential nature. Confidential information provided to the
technical expart group shall not be revealed without formal
authorization from the government or person providing the
information. Where such information is requested from the technical
expert group but release of such information by the technical expert
group is not authorized, a non-confidential summary of the
information will be provided by the government or person supplying
the information.
4. To encourage development of mutually satisfactory solutions
between the parties and with a view to obtaining their comments,
each technical expert group should first submit the descriptive part
of its report to tiie parties concerned, and should subsequently
submit to the parties to the dispute its conclusions, or an outline
thereof, a reasonably period of time before they are circulated to
the Parties.

6.18.111. Description

This annex sets out the criteria for selecting technical experts to serve

on technical expert groups pursuant to subsections 14.9-14.13 and other

aspects of those groups. It is an integral party of the agreement by

operation of article 15.12.

1u8



161

The technical expert should be a professional with experience in the
field of the dispute. Government officials are preferred to private
individuals. No provision is made for creating a list of recognized
candidates as there is in the annex on panels (Annex 3, infra).

The experts cannot be a citizen of a country which is party to the
dispute. They must serve in an independent capacity, and governments or
organizations are not to instruct them in regard to any dispute which they are
considering.

Information before a technical expert group must also be available to the
parties to the dispute, unless the relevant information is of a confidential
nature. In those instances, such information can be provided only if release
1s authorized. Where authorization is not given, a non-confidential summary
must be provided by the government or person supplying the confidential
information.

When the technical expert grov, "as completed its review of the dispute,
it is to circulate the descriptive portion and conclusions of its report to
the parties involved, either in full or in outline form. The purpose to
receive comments from the parties and to facilitate a mutually satisfactory
solution. This circulation of the report is to be accomplished within a
reasonable time before the Parties as s whole receives the report.

6.18.112. Analysis

The annex attempts to provide directions for the establishment and

operation of technical expert groups authorized under articles 13 and 14. It

parallels Annex 3, infra, which sets out the requirements and procedures for
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panels. Annex 2, however, is less detailed than Annex 3 and leaves several
points uncovered. No provision is made for who selects the technical expert
nor for whether the parties to the dispute may reject a candidate.
Additionally, there is no ind;cation as to how many technical experts must or
can serve on a group nor is there any indication of whether the Parties incur
an obligation to cooperate with the group in regard to providing it
information. Presumably they are obligated, at least under the spirit of the
dispute settlement provisions.

6.18.3. Implementation

No implementation is mandated by this annex.
6.19. Annex 3
6.19.1. Interpretation
6.19.11. Text

! PANELS

The following procedures shall apply to panels established in

accordance with the provisions of Section 14.
1. In order to facilitate the constitution of panels, the Chairman

5 of the Committee shall maintain an informal indicative list of
government officials knowledgeable in the area of technical barriers
to trade and experienced in the field of trade relations and
economic development. This list may also include perscns other than
government officials. In this connexion, each adherent shall be

10 invited to indicate at the beginning of every year to the Chairman
of the Committee the name(s) of the one or two governmental experts
whom the Parties to this Agreement would be willing to make
available for such work. When a panel is established under Article
14.13, the Chairman, within seven days shall propose the

15  composition of the panel consisting of three or five members,
preferably government officials. The parties directly concerned
ahall react within seven working days to nominations of panel
members by the Chairman and shall not oppose nominations except for
compelling reasons. Citizens of countries whose central governments

20  are parties to a dispute shall not be eligible for membership of the
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panel concerned with that dispute. Panel members shall serve in
their individual capacities and not as government representatives,
nor as representatives of any organization. Governments or
organizations shall therefore not give them instructions with regard
to mattcrs before a panel.

2. Each panel shall develop its own working procedures. 11
Parties, having a substantial interest in the matter and having
notified this to the Committee, shall have an opportunity to be
heard. Each panel may consult and seek information and technical
advice from any source it deems appropriate. Before a panel seeks
such information or technical advice from a source within the
jurisdiction of a Party, it shall inform the government of that
Party. In case such consultation with competent bodies and experts
is necessary it should be at the earliest possible stage of the
dispute settlement procedure. Any Party shall respond promptly and
fully to any request by a panel for such information as the panel
considers necessary and appropriate. Confidential information
provided to the panel shall not be revealed without formal
authorization from the government or person providing the
information. Wnere such information is requested from the panel but
release of such information by the panel is not authorized, a
non-confidential summary of the information will be provided by the
government or person providing the information.

3. Where the parties to a dispute have failed to come to a
satisfactory solution, the panel shall submit its findings in a
written form. Panel reports should set out the rationale behind any
findings and recommendations that it makes. Where a bilateral
settlement of the matter has been found, the report of the panel may
be confined to a brief description of the case and to reporting that
a solution has been reached.

4. To encourage development of mutually satisfactory solutions
between the parties and with a view to obtaining their comments,
each panel should first submit the descriptive part of its report to
the parties concerned, and should subsequently submit to the parties
to the dispute its conclusions, or an outline thereof, a reasonable
period of time before they are circulated to the Parties.

6.19.111. Description

This annex is an integral part of the agreement by operation of article

150120

It was included in the agreement in order to provide some guidance for

the establishment and operation of panels outlined under subsections

14.13-14.18.
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The Chairman of the Committee on Technical Barriers to Trade is to
compile and -aintain a list of persons from which to choose panel members.
These persons must have a knowledge of technical barriers to trade (technical
regulations, standards, testing methods, and certification systems) and
experience in trade relations and economic development. They may be either
government or nongovernment experts, although there is a preference for
government officials. 141/ A maximum of two government officials may be
proposcd each year by Parties for service on panels.

Within seven days of the request for a panel to be established under
section 14.13, the Chairman is to nominate three or five persons to serve on
the panel. The Parties involved then have seven working days to react to
those nom'nations but may oppose them only for "compelling reasons”" (line
19). No definition or example of "compelling reasons" is given.

Panel memoers may not be from the governments of Parties involved in the
dispute. Paael members serve independently of their governments; Parties or
organizations whose officials might serve on panels may not give their
officials instructions involving the matters before those panels.

The working procedure of a panel is left to each particular panel.
Generally, all Parties with substantial interest in the matter shall be given
the opportunity to be heard. Additionally, a panel may seek information, from
any source, including technical information from a group of technical experts
if established. However, if the panel seeks information from a source within

the territory or jurisdiction of any Party, it must first notify the

141/ see line 16 of the text, supra, at 150.
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government of that Party. The panel holds broad authority to seek such
information, and Parties have a first level obligation to respond
"promptly and fully" (lines 35-36) to panel requests for information.

Confidential information provided to a panel is to remain confidential
and may be released only upon formal suthorization of the government or person
supplying the information. However, s non-confidential summary approved by
the source of the information may be requested and must be provided.

A vritten painel report is to be issued when the panel has completed its
review of the dispute. The report must include the panel's rationale for its
findings and recommendations. This report is submitted by the operation of
section 14.15 to the Committee on Technical Barriers to Trade in order to help
it make its final recommendations or rulings.

Parties to a dispute should be informed of the panel's conclusions before
other Parties are informed. This allows the panel to take into account the
comments and reactions of the Parties involved in the dispute and presumably
make appropriate changes in the conclusions so as to increase the chances for
mutually satisfactory solution to the dispute.

6.19.112. Analysis

This annex gives detailed directions for the formation and operation of
dispute settlement panels. The entire dispute settlement procedure set out in
section 14 and this annex is an improvement, at least in terms of specificity,
over the procedure established and sometimes followed under article XXIII of

the General Agreement in cases where that article could be applied to matters

involving technical barriers to trade.
153



166

Despite this improvement, there do remain three unclear terms. The
agreement authorizes a list of persons from whom panel members may be
selected. These persons are to be "knowledgeable in the area of technical
barriers to trade and experienced in the field of trade relations and economic
development." (line 6-8) No guidelines are given as to what constitutes
"knowledgeable" or "experienced." While these requirements are not specified,
tne lack of clarity will not be detrimental to the operation of a panel since
Parties could presumably reject a nomination on the basis of that person's
lack of expertise.

Panel members are preferably to be government officials (line 16). The
reason for such preference appears to be that the expense involved (salaries,
per diem expenses, travel sllowances, etc.) can be borne by the governments
making their officials available for participation on the panel.

The second term which is not defined or illustrated is "compelling
reasons” (line 19) which is used to indicate when a Party may oppose
nominations of panel members. The purpose of such a concept i# obviously to
limit petty opposition to a nomination which could be used to impede dispute
settlement procedures. Given this understanding, "compelling reasons" might
include a nominee's lack of expertise or a lack of independence from
governmeat instruction. The term presumably would not include such reasons as
citizenship or lack of past service on arbitral panels. The key, then, to the
interpretation of this phrase is common sense applied in good faith.

Thz‘thitd term which is unclear is‘"substantial interest” (line 27) which

is ®.ant to be a guidepost for what connection with a case a Party must have
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in order to speak before a panel. The purpose, similar to the previously
described term, is to avoid unnecessary proceedings. "Substantial,” then,
should be interpreted to mean actual involvement in the dispute or at least
being in the position in which significant trade interests are affected by the
dispute.

A panel has, by operation of the annex, wide discretion in seeking and
obtaining the information and technicn{ aince it deems necessary to make its
report (lines 29-30 and 35-37). A panel can seek information or technical
advice from any source it finds necessary to consult, and all Parties have a
first level obligation to respond promptly and fully to requests made of them.

This annex also provides for protection of confidential informatica
(lines 37-40). There is no provision which authorizes the panel or a
Committee official to determine what information is confidential and deserves
protection. This allows the Parties or persons involved to decide what is
confidential and thereby the information may receive such protection until the
material is no longer considered confidential.

6.19.3. Implementation

To implement the provisions in this annex, legislation will need to be
enacted which provides that the names of one or two government experts be
supplied each year to the Chairman of the Committee for inclusion in the list
>f government experts which can be nominated to serve on panels. Some agency
or interagency group could be delegated the task of selecting officials who
rave the necessary qualifications ("knoﬁledgeable in the are=a of technical
>arriers to trade and experienced in the field of trade relations and economic

development," lines 6-8).
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Legislation delegating the authority to pursue or defend complaints
should also assign to the agencies (or agency) involved the task of approving
or opposing the nominations for panel members made by the Chairman of the
Committee.
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SECTION II: Economic Analysis of Selected Industries

6.20. Impact of tﬁe standards agreement on selected U.S. industries

A diversity of technical regulations, standards, certificition systems,
and testing methods imposed by countries throughout the world impact
negatively, to varying degrees, on most products in international trade. Such
non-tariff measures (NTM's), numbering in the thousands at the national, state
and local levels, impact world trade in virtually all agricultural and
industrial products. 142/

In developing information relating to the impact of these NTM's on U.S.
trade, the Commission utilized, not only its own expertise, but also surveyed
the ATAC and ISAC members, as well as other informed trade sources for their
oral and written comments. The results of these inquiries were essentially
twofold: (1) Although these trade restrictions affect, to some extent,
virtually every product produced in the United States--from food to paint
rollers--they are far more restrictive of U.S. exports than imnorts, on
balance, and (2) although most products or industries conceivably are
affected, only four product areas could be identified where U.S. exports are
significantly affected, i.e., exports of these affected products and
industries producing them are currently experiencing significant adverse
effects from these practices, but would materially benefit, on balance, from
the adoption of this standards agreement. However, it should be reemphasized

that the standards agreement, as initialed, is prospective and will have

142/ See p. 1, supra.
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limited retroactive impact. Therefore, in reporting on the economic impact of
its adoption, the Commission made cetain assumptions regarding the impact on
these selected industries of the standards agreement. In this connection, it
is anticipated that certain NTM's will be modified as a result of the use of
the dispute settlement mechanism, and that in some instances, voluntary
compliance will result in the relaxation of other current restrictive
practices. Thus, the effects given in each of the following reports represent
the cumulative effect that will take place over a number of years.

In the judgment of the Commission, those U.S. industries that are most
significantly impacted by existing trade barriers and whose export potential
would most likely be improved by adoption of this standards agreement
include: farm machinery and equipment; measuring, analyzing and controlling
instruments; surgical and medical instruments and apparatus; and precious
metal jewelry. Each of the reports which fcllow gives a brief profile of the
affected industry, by U.S. Standard Industrial Classification (SIC) group(s),
a description of the particular trade barrier(s) affecting trale, the effects
of these barriers on U.S. trade, and the probable economic effects on such
trade of adoption of this standards agreement.

6.21. Farm machinery and equipment
6.21.1, Industry profile

The machinery and equipment dealt with here includes wheel (farm)
tractors, and cultivating, planting, fertilizing, harvesting, and farm dairy
wmachinery, and equipment (SIC 352 pt.) used in raising livestock and preparing

farm products for market.
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In 1977, U.S. shipments of farm machinery and equiment, by about 1,500
establishments, vere valued at sbout $8.8 billion, or 116 percent higher than
in 1972; farm tractors accounted for $2.8 billion of the 1977 total.
Production workers numbered about 94,000 in 1977, or 18 percent higher than in
1972.

Exports in 1977 were valued st $1.6 billion, or 219 percent higher than
in 1972. In 1977, exports accounted for 18 percent of total U.S. shipments,
compared with 12 percent in 1972; Canada received about half of U.S. exports
during 1972-77. Other leading markets in 1977 were Australia, France, the
United Kingdom, West Germany, Venezuela, Belgium, and Mexico.

In 1977, U.S. imports (which are duty free) were valued at about §$1.2
billion, or 162 percent higher than in 1972. The imports-to-consumption ratio
vas 14 percent in 1977, up from 11 percent in 1972, Canada was by far the
principal source of imports (over 50 percent) during 1972-77, followed by the
United Kingdom, West Germany, Belgium, and Japan. U.S.-based and owned
multinational producers account for a substantial port’on of U S. imports.

Farm machinery produced in the United State is aimed at U.S. and Canadian
farms that, on the average, are much larger than elsewhere in the nca-Communist
world. Consequently, s significant portion of U.S. exports consists of large,
high-production machinery to Canada and other areas, such as Australia, where
there is an increasing trend for the creation of larger farms. There is a
significant export trade in components and parts; many of the exports of parts
are to numerous foreign subsidiaries of.U‘S. firms (several in the EEC) that

supply smaller equipment to local, third country, and some U.S. markets. U.S. ’e
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imports from Canada consist mainly of large cultivating and harvesting
machines -anufnctuycd by U.8. subsidiaries and a large multinational Canadian
firm which also has plants in the United States.

Because of its constantly advancing technology and competitive prices,
and through its multinational production, distribution, and servicing
facilities, the U.S. farm machinery industry is a strong competitor, both in
the United States and world markets. The only exceptions are the non-Communist
countries of the Far East to which Japan is the predominant supplier of
equipment designed for rice farming.

6.21.2, Effects of the agreement

Despite the work of the International Standards Organization in which the
United States is a participant through the American National Standards
Institute, there is still no uniformity of technical standards and technical
regulations for agricultural equipment from country to country. Thus, exports
of agricultural equipment must contend with a multiplicity of standards and
technical regulations ranging, for instance, from engine performance to the
location of the headlights on tractors. These standards snd technical
regulations generally apply both to imported and domestic products, but since
they were developed on the basis of existing local technology, they tend to
favor, intentionally or unintentionally, locally produced articles.

In the foregoing context, a very teltticti?e practice by many countries

(including in small degree the United States 143/) that acts as an NTM on farm

143/.In the United States, Nebraska is the only State that requires testing
of agricultural tractors for certification. Results are published in a
leading U.S. trade journal.
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machinery trade is the requirement for local testing and certification of new
models. Since virtually all countries refuse to accept certification tests
performed in another country, these requirements significantly restrict trade.

Implementation of the standards agreement would further facilitate world
trade in agricultural machinery, particularly if foreign and regional test
certifications are made uniform and acceptable. The impact of the
implementation on U.S. producers and labor would be beneficial on balance as
exports ($1.6 billion in 1977) would likely increase significantly more than
imports ($§1.2 billion in 1977). U.S. purchasers of agricultural machinery
would likely benefit from an even larger variety of equipment becoming .
available in the U.S. market than heretofore.
6.22. Measuring, analyzing, and controlling instruments
© 6.22.1. Industry profile

There are about 2,800 establishments in the United States that produce
instruments for measurements, analysis, and control (SIC 3811, 3822, 3823,
3824, 3825, 3829, and 3832). Although there are & few leading manufacturers,
some of which operate foreign subsidiaries, most are small and employ fewer
than 20 people. Total employment increased from apptoxi-ately 211,000 in 1972
to about 253,000 in 1977, or by 20 percent. The aggregate annual value of
U.S. shipments increased from $5.6 billion in 1972 to $9.6 billion in 1977, or
by 71 percent. Exports increasd from $960 million in 1972 to $2.2 billion in
1977, or by 129 percent. In recent years, exports amounted to 23-24 percent
of U.S. production. Imports increased.froa'$3l3 million in 1972 to $727

million in 1977, or by 132 percent. In 1977, imports amounted to about 9
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percent of U.8. consumption. Canada, EEC/EFTA countries, and Japan are the
principal U.8. export markets and also the sources of most U.S. imports. The
strong domestic and foreign demand for these instruments can be attributed to
the increased enforcement of safety and environmental standards and technical
regulations, pressure for improved productivity, need for more efficient use
of resources, and continued demand for scientific research instruments. As a
vhole, the U.S, instrument industry is healthy and is recording increased
domestic and foreign sales.

6.22.2. Effects of the standards agreement

There are scores of voluntary industry design and/or performance
standards in the United States which affect most instruments discussed
herein, However, all aeronautical instruments must conform to the Technical
Standard Orders issued by the Federal Aviation Administration (FAA), or the
instruments must be certified by that agency.

As mentioned, U.S. instrument standards are largely voluntary industry
standards. The relatively free business atmosphere in the United States makes
it less likely for an.industry standard to be used to discriminate against
U.S. imports. Because of the superior quality of most U.S. instruments, the
adoption of the standards agreement is unlikely to have an adverse impact on
U.S. imports, U.S. industry, labor, and consumers. The aeronautical standards
and technical regulations issued by the FAA are exempt from the agreement;
these standards and regulations are intended to assure maximum quality and

accuracy of the aeronautical instruments.
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As in the United States, most foreign labeling, marking, and packaging
standards, as well as design and peformance standards, are voluntary industry
standards. However, according to some ISAC members, it is common practice for
foreign governments, a: ocistions, importers, and/or buyers to require thst an
imported instrument meet the requirements of particular industry standards.
These representatives are not overly concerned about foreign labeling.
marking, and packaging standards; they believe, however, that design and
performance standards are discreetly but effectively used by many foreign
nations to protect the domestic industry from foreign competition. Those
countries mentioned most often were West Germany, France, and Japan. Canadian
and Mexican industry standards do not appear to be significant impediments to
international trade. As a result of these and other nontariff barriers, many
smaller U.S. firms have written off foreign countries as markets for their
products and a number of larger companies have felt compelled to establish
foreign subsidiaries in order to penetrate local markets.

Many U.S. high technology instruments are considered supe-ior i:
performance and quality to foreign-made instruments, and are highly regarded
. by domestic and foreign end users. The adoption and enforcement of a uniform
standards agreement will enable the U.S. industry to significantly increase
its export, which have been expanding in recent years and amounted to $2.2
billion in 1977. These iacreased export shipments will likely have a
significantly positive impact on the U.S. industry and labor; the consumer,

however, will not likely be affected.
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6.23. Surgical and medical instruments and apparatus
6.23.1. Industry grofilc

There are over 500 manufacturing establishments producing surgical and
medical instruments (SIC 3841) in the United States. Approximately half of
these plants are located in states along the Atlantic coast. Plants owned by
the eight largest companies account for more than alf of all shipments.
Employment in the industry increased about 8 percent annually during 1973-78
and vas estimated at 50,000 in 1978. Annual industry shipments of surgical
and medical instruments doubled during the period 1973-78, rising from $1.2
billion to an estimated $2.4 billion. Over the same period, U.S. exports rose
from $169.0 million to an estimated $416.0 million, or by 146 percent; such
shipments accounted for approximately 16-18 percent of total industry
shipment. The principal foreign markets in 1978 were Canada (19 percent),
Japan (11 percent), West Germany (9 percent), United Kingdom (6 percent), and
France (6 percent).

U.S. imports of surgical and medical equipment rose from ¢31.0 million in
1973 to an estimated $81.0 million in 1978, or by 162 percent; during that
period imports accounted for about 3-4 percent of annual U.S. apparent
consumption. The principal suppliers in 1978 vere Heot‘cernany (39 percent),
Japan (20 percent), Ireland /10 percent), United Kingdom (6 perceat), and
Canada (3 percent). The strong U.S. surgical and medical equipment industry
is well recognized for its superior product and is expected to continue to

find expanding markets both in the United States and abroad.
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6.23.2. Effects of the agreement
There are no known U.S. standards currently affecting imports of medical
and surgical equipment, other than the marking requirement specifying the
country of origin. However, the Medical Device Act of 1976, when implemented,
will require all imported medical devices to meet U.S. health and safety
requirements. Enforcement of this regulation by the Food and Drug
Administration has not yet occurred. It is expected, however, that when the
FDA begins to monitor imports of such devices to determine tneir compliance
with the requirements included in the Act, there will be some moderate decline
in the level of imports.
Assuming that the effects of the adoption of this standards agreement
will be less stringent than those requirements included in the Medical Device
=Act, U.S. imports of medical devices will likely recover to their current
'avels. However, such adoption will probably have little, if any, effect on
the U.S. industry, labor, and consumers because of the superior quality of
U.S. produced devices.
Most EEC countries have certain design standards, e.g., color and shape,
-(which act as effective nuisance restrictions), rather than performance
standards, that restrict imports of medical equipment from entering their
respective markets. These design standards severely curtail the volume of
J.S. exports, even though the United States has an established reputation for

Ehdvanced technology and consistent excellent quality in the medical instrument

industry.,
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Assuaing the elimination by foreign countries of certain of their design
standards, the adoption of this standards agreement would substantially
increase U.S. exports o: medical instruments, which, in 1978, amounted to an
estimated $416.0 million (about 16~18 percent of total shipments). In view of
the increasing demand for better health care abroad and the superior quality
of U.S. produced instruments, U.S. exports would most likely expand after the
adoption of this agreement, with a resultant increase in production and
employment levels. Assuming expansion in U.S. output, there would be no
adverse impact on domestic consumers.

6.24. Precious metal jewelry
6.24.1, Industry profile

Precious metal jewelry (SIC 3911) is produced in the United States by
skilled craftemen in a large number of small establishments located mostly in
the northeastern part of the country. The value of U.S. shipments, exports,
imports and consumption increased substantially in 1972-77. Shipments rose
steadily from $1 billion (1972) to $1.7 billion (1977) while imports climbed
from $51 million to $307 million in the same period. Imports grew from 5
percent of consumption in 1972 to 17 percent in 1977. Exports rose each year
from $40 million in 1972 to $87 million in 1977. Employment also increased
each year, reaching an estimated 41,900 emplovees in 1977. A major reasoa for
the large increase in the value of trade is the sharp rise in the price of
precious metals and jewels, which account for the major share of the
manufacturing cost of precious metal jewelry. The strength of "conspicuous"

consumption as a market force, as well as the desire to offset dwindling
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currency devaluations by investment in articles with intrinsic and rising
values, have promoted demand despite the rise in the cost of jewelry.
6.24.2. Effects of the agreement

There are no known U.S. standards or technical regulations affecting U.S.
imports of precious metal jewelry other than the federal regulations requiring
that any labeling of jewelry of precious metal or precious stones be accurate;
although marking of metal content, or gem type, is not required by law, any
such voluntary marking must be free of deceptive practices. Since the
standards agreement conforms to current U.S. practice oy prohibiting such
deception, U.S. adoption of this agreement will have no effect on U.S.
imports, industry, labor, and consumers.

U.S. exports of precious metal jewelry have been limited by marking
requirements and karat-gold cootent regulations as discussed below.

In the United Kingdom, France, Switzerland, and Italy, every piece of
precious jewelry must be tested and marked. In France, the Napoleonic Code
specifies 6 entry ports where the jewelry must be tested and m-rked. The
testing process damages the article, so it must be refinished. The testing of
imports in those countries is reportedly a lengthy procedure, usually 3 or 4
months, and ties up inventory and funds.

In Spain, France, and Italy, no article may be designated as gold unless

it is 18 karat. Thus, gold jewelry mzy not be sold as such if its purity is

LoeERE

less than 18 karat.
Switzerland is the only country requiring that silver plate be made by

fusing the silver to the base metal rather than by electroplating.
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The Canadian province of Quebec requires that markings be in two
languages, adding to the manufacturers' costs.

The combined impact of foreign standards on the U.S. industry is to
severely restrict U.S. exports, as well as to lower profits because of the
higher cost of doing business with the countries involved, Foreign adoption
of this agreement on standards would minimize U.S. export difficulties, lower
the cost of doing business and result in a substantially greater volume of
U.S. exports, which amounted to about $87 million in 1977--5 percent of total
shipments. The resulting increased production requirement would probably
necessitate a rise in employment; U.S. consumers, however, would not likely be

affected.
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FOREWORY

Section I of this document represents legal analysis of draft agreements
negotiated at the Multilateral Trade Negotiations (MTN) in Geneva under the
auspices of the General Agreement on Tariffs and Trade.  Section II relates to
. selected U.S. industries that have been affected by existing government
procurement policies, which would, on balance, materially benefit from the
adoption by all major trading countries of uniform practices for government
procurement. It was prepared as part of an investigstion requested by the
Senate Committee on Pinance and the House of Representatives Committee on Ways
and Means and instituted by the Commission on September 1, 1978 (Investigation
No. '332-101, 43 F.R. 40935, of Sept. 13, 1978), to determine the effect on
U.S. trade and industry of the adoption of agreemente to be concluded in
Geneva. ’

This study along with the other 10 volumes, is being transmitted in
accordance with the request in April 1979 by the Finance Committee.

As noted throughout the reports, some of the agreements are incomplete
and the status of signing of all of thew remains open to the questions whether
domestic legislatures (including the United States Congress) will approve all
or any of them and whether additional signatories will appear. At present, ve
are informed by the administration that a proces verbal has been initialed by
24 countries. The attachments to the proces verbal have been initialed as
follows: .

(A) Standards: U.S., EC-9*, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary,
Czechoslovakia, Bulgaria.

(B) Government Procurement: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, and Argentina
(with reservation).

(C) Subsidies/CVD: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina (with
reservation), Spain (with reservation), Hungary, and Bulgaria.

(D) Meat: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Hungary, sand Bulgaria.

.

* EC-9" refers .to all members of the European Communities.

i
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(E) Dairy: DC version‘* was initialed by U.8., EC-9, Japan. Cur. -,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland. N.rooy,
Argentina, Spain (with reservation), and Bulgaria. Hungary initiaiea *ae
Agreement with no designation as to whether it was the DC or LDC

version. There were no known signatories to the LDC version.

(F) Customs Valuation: DC version was 1nitialed by U.S., EC-9, Jupan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, Finiid,
Norway, and Bulgaria. Argentina and Spain initialed the LDC version.
Hungary and Czechoslovakia initialed the valuation attachment with no
1indication as to whether it was the DC or LDC version.

(G) Licensing: U.S., EC-9, Japan, Canada, Australia, New Zealind,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain (with
reservation), Hungary, and Bulgaria.

(H) Agriculture Framework: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spa: .,
Hungary, Czechoslovakia.

(1) Group Framework: U.S., EC-9, Japan, Canada, Australia, New Z=alandt,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, H.isiry
and Czechoslovakia.

(J) Tariff Negotiations: U.S., EC-9, Japan, Canada, Australii, Nea
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentiiil,
Hungary, Czechoslovakia, and Bulgaria.

(K) Civil Aircraft: U.S., EC-9, Japan, Canada, Australia, New Zeaiand,
Sweden, and Switzerland.

(L) Antidumping: DC version was initialed by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
and Spain. Hungary and Czechoslovakia initialed the antidumping
attachment without designating the DC or LDC version. There were no
known signatories to the LDC version. McNamara.

** “DC version" 1s the developed country version of the Arrangement on
Dairy. "LDC version" is the one submitted by the less-developed countries.

ii
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AGREEMENT ON GOVERNMENT PROCUREMENT

SUMMARY OF ANALYSIS

Government procurement as a trade barrier

Government procurement is the purchase of goods and services by
governme:iial entities for their own consumption. It is distinguished frow
state trading in that the latter involves government purchasing with a view to
commercial resale or for use in the production of goods for sale. The United
States spent some $84 billion on government procurement in 1977; estimates of
such expenditures elsevhere are unavailable.

Procurements are administered in different ways. The Uéited States
procedures and practices are found in statutes and their implementing
regulations. They are easily identified, open, and regular ia their
administration, with provision of an extensive review and appeals process --
in other words, they are "transparent." In contrast, foreign nations'
procurement practices are rarely publiahe&, often informal, ana contain few
remedies for disputants. These "invisible" practices are justified on the
basis of an asserted danger of collusive bidding, protection of business

secrets, and administrative costs.

Government procurement programs are often administered to implement
social, economic, or political goals besides their ostensible goal of

efficiently providing for government needs for goods and services. Included
viii
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among these pregrams are preferences for domestic industries to ensure that
(1) certain industries vital to national defense are maintained; (2)
economically depreéaed regions are assisted; (3) certain industries, such as
_ ones involving sophisticated technology, are encouraged; (4) labor skills are
not exported; and (5) balance of payments problems are ameliorated. Each of
these programs involves discrimination in purchasing against foreign
suppliers, either through percentage-of-bid-value preferences or through
explicit or implicit bans on foreign purchases.

The result of such discrimination is an effective nontariff trade
barrier. The increasing procurement market and beliefs that these programs
interfere with the optimal allocation of world resources has led to calls for
removal of procurement barriers.

Genesis of the procurement code

The General Agreement on Tariffs and Trade (GATT) excludes governwment
procurement expressly from its national treatment obligations (Article III:8)
and implicitly from its general most-favored-nation (MFN) clauses (Article
I:1). However, a type of most-favored-nation treatment apparently applies to
at least some procurements by state trading enterprises: parties must accord
"fair and equitable" treatment to foreign suppliers when making such purchases
(Article XVII:2). Because this provision has never been tested, its scope and
meaning are unknown.

The advent of the U.S. balance of payments program in 1962 -- which
imposed an exclusionary preference for domestic suppliers -- precipitated
renewed complaints from abroad about American procurement policies. The
United States responded with evidence that foreign practices, although less

transparent than American practices, were equally discriminatory in effect.

ix
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The Organization on Economic COOperatidn and ﬁevelOpnent (OECD) initiated
studies of its members' practices with a view toward reducing the trade
barriers raised by certain government procurement practices. Substantial
progress has been made towards that goal. Also, European Free Trade
Associations (EFTA) and European Communities (EC) countries have begun
adopting regulations for the members of their respective organizations 1in
their procurement practices.

The Declaration of Tokyo initiated the current round of trade talks with
a view toward eliminating nontari:ff trade barriers among GATT members. The
proposed code has arisen from the resulting negotiations, although the majcr
participants have been the OECD members which are also parties to GATT.

The Trade Act of 1974 authorized the U.S. negotiatpts to seek agreements
on nontariff barriers to trade and on the "reform" of GATT. 'The legislative
history indicates that government procurement was to be an area of
negotiation. Although the code does not specify }ts relationship to the GATT,
1t appears that it was intended to be a separate agreement. This status
presents at least three significant difficulties. éitat, the code is a
conditicnal MFN agreement. Article XVII:2 of the GATT provides for "fair and
equitable" treatment to be accorded to GATT members with respect to their
procurements, which may be incerpreted by some nonparties as requiring the
extension of the benefits of the code to them, leaving the extent of.the
government procurement exclusion uncertain. It is unclear whether Article
XVII:2 can be invoked to grant its benefits to code nonsignatories, and
disputes under GATT are therefore possible. Second, it is also uncertain
whether parties to the code can invoke the GATT disputes settlement provisions

when the consultative mechanism established in the code produces
X
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—

unsatisfactory results. The code assumes that the GATT is a separate
agreement, so that remedies under the code are exclusive. But it appears
possible that a disaffected party may seek to bootstrap itself into the GATT
dispute settlement mechanism by means of Article XVII:2. Finally, the United
States is a party to a8 number of bilateral Friendship, Commerce, and
Navigation (FCN) treaties containing unconditional MFN clauses. The status of
the conditional MFN code vis-a-vis these treaties caanot now be determined.
The issues

The United States has viewed three propositions as essential to the
success of a procurement agreement. First, maximum coverage of procuring
entities must be attained while achieving an agreeable balance of coverage in
terms of quality (type) and quantity (value) of goods procured. Second,
‘transparency -- publication or other dissemination of infcrmation concerning
procurement procedures, practices, opportunities, and results -- must be
maximized to render the agreement as self-pclicing as possible. Third, there
must be agreemcnt on a minimum set of ground rules respecting procurement
procedures, so that obligations and opporturities are evenly distributed and
some minimum international standards may be expected by disparate suppliers.

In addition to these principles, tw> other issues have been of primary
concern to the negotiating parties. First, developing countries seek special
and differential treatment in the agreement because of their special concerns
with establishing domestic industry. Second, the U.S. desires an effective
dispute settlement mechanism.
The code

l. Coverage. -- The code defines scope and coverage as a function of

four factors: (1) types of prccurement actions; (2) value of the procured
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product; (3) identity of procuring entity; and (4) specific exclusions from
coverage. Each of these factors must be taken into account when determining
the applicability of the ccde to any government contract action.

The code applies to "any law, regulation, procedure and practice
regarding the procurement of products. . . ." (Part I:1(a); Part II:1). Both
formal and i1nformal practices regarding procurement are thus covered.

However, only procedures and practices pertaining to procurement of products
-- not services -- are covered, unless the value of services incidental to the
supply of products 18 less than the value of the products. The threshold
value at which contracts will become covered is SDR $150,000 (about $193,500;
SDR's are "special drawing rights"). Further, the code purports to apply to
procurement by entities "under the direct and substantial control” of the
parties to 1t. The extent to which this normative rule 1s féllowed 1n actual
practice will be found in a list of covered entities 1n Annex I. Althougn the
language refers only to "entities" as being inclgded on the list, 1t appears
that specific procurement laws, practices, and programs -- which affect many
or all entities otherwise covered -- may also be noted on this or another
annex as being excepted from the code.

The entity list 1s the crucial element in negotiating an agreement which
achieves meaningful coverage while reflecting a balance of concessions in
terms of quality and quantity of procurements newly freed to foreigﬁ
competition. The list is essential because of theidifficult questions arising
from the normative rule "under the Qirect or substantial control . . .," which
18 the standard purportedly used now and 1n future negotiations concerning the

entity list. For example, agencies of ministerial rank clearly are to be
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covered. More remote entities such as government-owned utilities and carriers
and independent legal corporations must be examined in light of legal and
financial ties to the central government and the practical relationships
between the two. Even more difficult problems are presented by application of
the code to entities in a federal system. Because treaties are binding upoa
states and localities under the supremacy clause, and regulation of this
aspect of foreign commerce may be within the exclusive province of the federal
government, a strong argument may be made that, for purposes of the code,
state and local procurement practices are covered even if in other
circumstances such political subdivisions are considered independent.

However, under Part I:2 state and local units are excluded. This issue, like
others concerning coverage, has thus been determined on an ad hoc basis, not
by normative rules.

Other provisions of the code must also be examined to determine whether a
procurement otherwise covered is, in fact, excluded. Among procurements or
procurement practices not covered are those by state or local governments,
unless specifically included on Annex I (Part I:2); tied aid to developing
nations (Interpretative Note to Part I); import regulations and duties (Part
II:2); some procurements of developing nations (Part III:4-5); licensing and
offset arrangements (Part V:14(h)); and small and minority business set-aside
“rograms (note to U.S. offer on Annex I). Another type of exception occurs
where a procurement irvclves nations which have not consented to application
>f the code between themselves (Part IX:9).

The most far-reaching exceptions are in Part VII. 1ney are of two
:ypes: exceptions intended to protect national security aad defense programs

and ones intended to preserve some discretion by governments in ti.eir attempts
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to assist special groups of needy persons or in their exercise of the police
power. The thrust of the national security exception is the preservation of
traditional actions taken to ensure supplies of war materials and to prevent
release of vital information. It is unclear whether the exception extends to
many programs designed to protect domestic industries producing goods which
are used by the military but are not usually considered essential defense
materials; such questions must be resolved on an ad hoc basis. The entity
list or another annex will also contribute to the settlement of this question,
as in the case of most present U.S. appropriations acts restrictions, which

are excepted by notes to Annex I.

2. Obligations. -- The universal commitment of the code is to accord
national and most-favored-nation treatment to the suppliers and products of
all parties. The national treatment and MFN principles are further repeated
in relation to specific obligations found elsewhere in the agreement; for
example, in qualifying suppliers, maintaining selective lists of suppliers,
opening and considering bids, in single tendering, and in use of offsets. The
MFN obligation may be qualified if the double entity list system is adopted.
In addition, least-developed nations are entitled to the code's benefits
without adhering to it.

Other parts of the code address the barriers raised by practices
associated with administering procurements. In particular, an attempt is made
to render the procedures as transparent as possible by gnsuring that necessary
procurement information is available and that certain minimum ground rules are
universally observed. Thus, specific information must be made available with

regard to contracting opportunities and qualification of suppliers, and

xiv



195

opportunities must remain open sufficiently long to account for foreign
suppliers (Part V).

Other provisions require the use of internationally recognized
specifications where possible (Part IV), discourage the use of single
tendering, and prescribe accepted methods of tender, evaluation, and award
(Part V). Further, "pertinent" information must be disclosed to disappointed
tenderers and their governments (Part VI). The attempt to secure openness and
regvlarity through such provisions as these reflects the desire to construct a
self-pclicing agreement. Whether the attempt is successful is partially
contingen. on the manner in which the parties exercise the discretion vested
in them by the qualifications modifying the code's obligations; for example,
the scope of 'pertinent" information may be easily abused.

Besides the obligations imposed with respect to all procurements, the
parties undertake specific responsibilities regarding developing and
least-developed countries (Part III). In gereral, these involve the
recognition of the special concerns of such nations with encouraging the
growth of their domestic industrial base and safeguarding their balance of
payments positions. To this end the developed nations party to the code will
accept less in the way of coverage and more derogations in obligations, while
undertaking to provide special technical assistance to these nations in
procurement matters. The agreement generally allows conditional MFN
treatment, but least-developed countries need not sign the code to obtain
special consideration from developed rations party to it. Few developing
nations, however, have thus far eyidenced interest in adhering to the code.

3. Disputes settlement. -- The code is designed to be self-policing in

an attempt to avoid cumbersome and often inconclusive disputes settlement
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procedures which would be of little value once an award has been made. Thus,
specific rules are set forth concerning the qualification, tendering, and
avards process (Part V). Certain information surrounding these procurement

_ steps must be readily available (Part VI). These transparency requirements
are designed to discourage disputes from arising in the first instance by
subjecting the parties to maximum public scrutiny with the resulting tendency
to adhere to the (cmunity consensus on proper administration of its
obligations.

If a tenderer is dissatisfied with a party's compliance with the rules, a
two-tier disputes settlement process is provided. First, the suppli?r must
seek information surrounding the procurement from the government involved; if
he is dissatisfied, his government may intercede on his behalf to obtain
further information (Part VI).

The second tier of the process involves the formation of ad hoc panels to
study disputes failing bilateral consultation among the concerned parties
(Part VII). This process may be invoked whenever a party considers that
benefits arising from the code are being nullified or impaired or that the
code's objectives are being impeded by conduct of another party. The concept
is analogous to that found in the GATT; further, the precise procedures mirror
those found in the framework agreement, also a part of the MIN, which is
intended as a statement of uniform GATT practices. Because the code
apparently does not amend the GATT, and thus will not become a part of it, the
sanctions possibly obtainable under GATT procedures are unavailable here.
Rather, as an ultimate remedy a party may be authorized to suspend application

of the code with regard to the offeading party or parties.
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4. Administration. —— The code is to be administered by a Committee on

Government Procurement, composed of rcpresentatives from each of the parties.
The primary functions of the Committee are to facilitate the dispute
settlement proccss and to conduct reviews and negotiations of the operation of
the agreement pertaining to expanded coverage and necessary improvements. The
work of the Committee may be performed initially on particular issues by
appointed panels or working parties. The agreement will be serviced by the
GATT Secretariat.

Implementation

The code contains several obligations which conflict with U.S. law and
practice. Most notable among these are the national treatment and MFN
principles which canrot be reconciled with various buy-American programs or
with international arrangements pertaining to procurement in defense matters.
Buy-American provisions conflicting with the code must be eliminated. A
sumnary of these provisions may be found in the Ove:cview report. Because it
may be desirable for these prog-ams to continue jn force for nations and
procurements not covered by the code, and because the effect of the code on
individual contracts must be determined on an & hoc basis, an implementing
statute must account for noncovered procurements in 8 manner reflecting
Congressional policy in these areas. For example, the Congress may wish to
raise the bid differentials, or ban foreign bids completely, for noncovered
contracts. The same possibilities hold for treatment of nations which do not
sign the code, but wish to bid on covered procurements. The Congress may wish
to further distinguish between those nations - i.e., between developed,

developing, and least-developed countries. Among policy considerations in
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this area are the conditional MFN status of the code, a desire to encourage
ncnparties to sign, policies of special treatment for developing nations, and
the desire to maximize competition for government contracts.

Other obligations will also require examination of U.S. procurement
procedures. For example, regulations for advertising contract opportunities
presently vary to some extent with the time limits enumerated in the code.
Moreover, the United States will be obligated to adhere to certain publication
requirements and data dissemination guidelines which must be incorporated :nto
current law or regulations. These obligations will entail only minor
adjustments in U.S. procedures, however.

A rule of origin to carry out the conditional MFN obligations must be
enacted. The code suggests :hat the traditional "substantial transformation”
rule used by the United States is expected to be adopted in this regard.

The United States is engaged in several international agreements
respecting procurement. In general, these agreements are associated with the
NATO standardization program. Because their subject matter is generally
military goods, the agreements appear to be outside the scope of the code.
Nonwarlike goods procured pursuant to these agreements may fall within the MFN
obligations, however, unless elsewhere excepted. A careful study of
Friendship, Commerce, and Navigation (FCN) treaties with nonparties which
contain unconditional MFN clauses must be made.

Finally, the implementing legislation should specify what, if any,
private rights of action are created by adoption of the code. Technical
procurement regulations, most of which are already incorporated into U.S. law,
should be enforceable by foreign bidders adversely affected by their

violation. However, issues more closely related to policy matters covered by
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the code--concerning qualification under rules of origin, for example--may
better be left to administrative resolution without judicial interference. On
the domestic side, a means of providing domestic suppliers with a forum for
initiating inquiries into foreign actions contrary to the code must be
adopted. This machinery is necessary for all the codes, and therefore may be
better considered in an omnibus fashion.

Economic effect

The economic effect of the adoption of the Agreement on Government
Procurement on U.S. industry may not be known for several years. Foreign
producers and exporters have indicated that U.S. Government procurement
practices, particularly the Buy American Act, are among the most formidable
nortariff barriers to increasing their share of U.S. Government procurements.
On the other hand, U.S. industry representatives claim the foreign ''buy
national" and other policies are even more restrictive of U.S. exports and an
enlarged share of the foreign government procurement markets. While the
policies of the United States are apparent and relate largely to price
differentials, foreign government policies are rarely evident and often
allegedly border on embargoes. If foreign signatories adhere in good faith to
the provisions and stipulations of the Agreement on Government Procurement,
adoption of the agreement should theoretically, on balance, be beneficial to
the U.S. export trade; however, few individual industries, if any, will

realize any major increase in their export potential.
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AGREEMENT ON GOVERNMENT PROCUREMENT

. 7.0 INTRODUCTION

In searching for an optimal allocation of their resources, the
contracting parties to the GATT devised rules to limit members' 1nterference
with international trading markets. 1/ Such 1interference may be accomplished
1n a number of direct and subtle ways; for example, directly through
quantitative restrictions, tariffs, or procedural devices, or indirectly
through various forms of subsidies to private firms or operation of state
trading enterprises. While the GATT attempts to limit the conduct of
governments in these areas, other indirect, nontariff barriers to trade such
as restrictive technical standards and government procurement practices have
heretofore remained unrestrained by the GATT or other multilateral
agreements. One purpose of the Tokyo Round of trade negotiations was to
ameliorate these sorts of distortions in international trade. 2/

Government procurement -- the purchase of goods and services by

governmental entities for their own use 3/ -- offers ever-increasing

1/ See generally J. Jackson, World Trade and the Law of GATT 329-32 (1969)
(hereinafter cited as Jackson).

2/ Declaration of Ministers, 20th Supp. BISD 19,20 (14 Sept. 1973).

3/ Government procurement activities are distinguished from state trading
matters by the purpose of the purchases involved: government procurement
involves the purchase "of products. . .for governmental purposes and not with
a view to commercial resale or with a view to use_in the production of goods
for comsercial sale." GATT Art. III, para. 8(a). See also Art. XVII, para.
2, which excepts from the state trading provisions Timports of products for
immediate or ultimate consumption in governmental use and not otherwise for

resale or use in the production of goods for sale.”

1
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incentives for nations to protect domestic industry. 1/ The potential trade
leverage is impressive: the United States alone spent $84 billion in 1977 for
the acquisition of goods and services, 2/ with unknown additional millions
expended by state and local governmental procuring agencies. The potential
procurement market outside of the United States, now essentially closed to
American exporters, may amount to $20 billion. 2/ Because different criteria
may be used to calculate actual procurement expenditures, these bare figures
may not be easily compared, but they clearly represent a significant amount of
trade subject to manipulation in favor of domestic concerns.
ALl governments ostensibly share a common goal of efficiency in their

xpenditures of public moneys. But a variety of provincial concerns have led
most nations effectively to withdraw their government purchases from the
International marketplace, leaving competition to domestic or, occasionally,
regional suppliers. These concerns are reflected in a number of procurement
policies designed to insulate domestic procurement markets from foreign
competition, including programs to (1) assist in erasing balance of payment
difficulties; (2) ensure domestic sources of supply for national security
needs or implement other security-related programs; (3) promote the growth of

certain industries, particularly those involving sophisticated technology; (4)

1/ K. Dam, The GATT: Law and International Economic Organization 199-202
(1970) (hereinafter cited as Dam).

2/ Federal Acquisition Act of 1977, Report of the Comm. on Gov'l Affairs,
S.Rep. No. 715, 95th Cong., 2d Sess. 3 (1978) (hereinafter cited as Senate
Report). The $84 billion involved some 13 million contract actions. la. In
1976 civilian and military procurements totaled $18 billion and $40.1 billion
respectively. Id. at 39.

3/ Hearing Before the Subcomm. on Int'l Finance of the Senate Comm. on

Banking, Housing, and Urban Affairs, 95th Cong., 2d Sess. 4 (1978) (testimony
of Allan W. Wolff),
2
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assist regions suffering from persistent unemployment or other economic
problems; and (5) bar "exportation” of certain tvpes of labor skills. 1/ Sucen
nrograms share a common characteristic -- *o a greater or lesser Jdegree eacn
grants a bidding preference to domestic suppliers or prohibits outright *re
procurement abroad of goods and services.

Various procurement practices promote domestic preference programs.
For example, tn the United States the Buy American Act, 2/ as impiemented bv
Executive order, 3/ requires a percentage-of-contract-val.ie preference to be
granted to domestic suppliers of products for public use i1n the Unized
States, é/ Other statutes and executive actions prohibit the purchase of
certain goods abroad, S/ pronibit the transport of ce:tain articles on U.S.
flag carriers and grant preferences to such carriers i1n other instances. b/

and establish preferences for various economically and socially disadvantaged?

1/ See Dam, supra page 2 n.l at 200; Marks and Malmgren, 'Negotiating
Nontar1ff Distortions to Trade,"” 7 L. and Pol'y in Int'l Bus. 327, 403-04
(1975).

2/ 41 U.S.C. 10a-10d (1976). This law and each of those subsequently
described in the text are discussed primarily at sections 7.1.31 and 7.2.31 in
this report.

3/ E.O. No. 10582, as amended by E.O0. No. 11051.

4/ See generally Chierichella, "The Buy American Act and The Use of Foreign
Sources 1n Federal Procurements -- An Issues Analysis," 9 Pub. Contract L.J.
73 (1977); Trainor, "The Buy American Act: Examination, Analysits and
Comparison,”" 64 Mil. L.R. 101 (1974).

5/ Pub. L. No. 90-500, 82 Stat. 849 (1968), section 404, Pub. L. No.
94-212, 90 Stat. 153 (1976), sections 709, 723, 729 and tit. IV (Department of
Defense appropriations restrictions); Pub. L. No. 94-91, 89 Stat. 441 (1975),
section 505 and Pub. L. No. 95-81, 91 Stat. 354 (1977), section 506 (GSA
appropriations act restrictions); 46 U.S.C. 292 (Supp. V 1975) (dredging by
foreign vessels); and Pub. L. No. 95-421, 92 Stat. 923 (1978) (AMTRAK
Appropriations Act restrictions).

6/ 10 U.S.C. 2631 (i976) (vessels); 46 U.S.C. 883, 1241(b)(1) (Supp. V
1975) (vessels); and 49 U.S.C. 1517 (1976) (air carriers).

3
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groups or businesses. 1/ In addition, there are various state and local
"buy-American" laws and regulations. 2/

These American practices are found in published laws and
regulations. In contrast, most other nations implement o{-ilar policies
through less easily identifiable means. Discriminatory preferences abroad are
more often found in unofficial administrative practices than statutes.
Further, procurement procedures may be administered in ways disadvaataging
potential foreign suppliers. For example, foreign firms may not oe included
or lists of potential suppliers; selective tendering procedures may be used to
direct procurement to single domestic sources; technical specifications may be
constructed to cause foreign bidders difficulty in submitting responsive bids;
notice sf contracting opportunities may be negligible; a limited time period
for responses may be set so that only domestic firms are effeétively allowed
to bid on contracts; and finally, information concerning the.proper methods of
tendering and other data pertinent to competitive .bidding are rarely supplied
by governments. 3/ These practices not only reflect protectionist attitudes
favoring domestic sources, but also result from beliefs that they are

necessary to prevent collusive bidding and restrain administrative costs.

1/ 18 vu.s.C. 4124 (1976) (prison-made goods); 41 U.S.C. 48,-252(b) (1976)
(handicapped-made goods and small businesses, respectively); 15 U.S.C.A.
631-44 (West Supp. 1978) and Pub. L. No. 95-507, 95 Stat. 1757 (1978) (small,
minority, and labor surplus area businesses); 22 U.S.C. 2352 (1976) (small
businesses); 41 CFR Ch. 1 (1977) and E.O. 12073 (labor surplus areas); 32A CFR
Ch. 1 part 134 (1977) (Defense Manpower Policy); 42 U.S.C. 6705(£)(2) (1976)
and Pub. L. No. 95-507, 95 Stat. 1757 (1978), E.O.'s 11158, 11458, and 11625,
and 41 CFR 1-1.13 (1977) (minority businesses).

2/ For a recent compilation, see General Accounting Office Report ID-79-1,
pPP. 2, 20-25 (November 30, 1978).

3/ See generally Baldwin, Nontariff Distortions of International Trade
58-70 (1970) (hereinafter cited as Baldwin); Dam, supra page 2 n.l, at 202-05.

y
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The use of discriminatory procurement practices to attain
socioeconomic ends has been criticized for poor results in many cases and for
greatly increasing the costs of goods and services which governments
purchase. 1/ The impediments to world trade are also significant: one
recent study concluded that the discriminatory impact of American procurement
practices on potential imports was approximately $1 billion, compared with an
EC total of approximately $545 million. 2/ While estimates for other major
markets are not available, major export possibilities clearly have been
foreclosed by procurement policies.

The GATT and Government Procurement

In the negotiations to establish the International Trade Organization
(ITO), the United States proposed that the national treatment and
most-favored-nation (MFN) principles fundamental to the ttad; agreement be
extended to government purchases. 3/ The draft provoked aérong objections by
other parties, however, because of the domestic concerns discussed above.

Instead, government procurement was expressly excepted from the general

national treatment obligations by GATT Article III:8 4/ and from the rules for

l/ See, e.g., Miller, Government Contracts and Socigl Control: A
Preliminary Inquiry, 41 Va. L. Rev. 27, 54-58 (1955).
2/ W. <line, N. Kawanabe, T. Kronajo, and T. Williams, Trade Negotiations
in the Tokyo Round: A Quantitative Assessment 193 (1978).

3/ This discussion is largely drawn from Jackson, supra page 1 n. .1, at
290-93. See also Dam, supra page 2 n.l1 at 199-200, 205-09.

4/ Article II1:8 provides: :

(a) The provisions of this Article shall not apply to laws,
regulations or requirements governing the procurement by governmental
agencies of products purchased for governmental purposes and not with
a view to commercial resale or with a view to use in production of
goods for commercial sale.

(b) The provisions of this Article shall not prevent the payment
of subsidies exclusively to domestic producers, including payments to
domestic producers derived from the ptoceeda of internal taxes or
charges applied consistently with the provisions of this Article and
subsidies effected through governmental purchases of domestic
products. 5
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state trading by Article XVII:2. 1/ The general MFN obligations of Article I

do not expressly include government procurement, but Article I:1 incorporates

Article I11:2,4, 2/ which encompasses products procured from abroad. Although

the question whether MFN obligations thus apply to government procurement

accions has not been raised in GATT proceedings, 3/ 1t is generally thought

that the exclusion of procurement from Article III by 1ts paragraph 8 holds

not only for purposes of applying Article III, but also for any interpretation

17 Article XVII:2 states:

The provisions of paragraph 1 of this Article shall not apply to
imports of products for immediate or ultimate consumption in
governmental use and not otherwise for resale or use in the
production of goods for sale. With respect to such imports, each
contracting party shall accord to the trade of the other coatracting
parties fair and equitable treatment.

2/ Article IIL:2 states:

The products of the territory of any contracting party imported
1nto the territory of any other contracting party shall not be
subject, directly or indirectly, to internal taxes or other internal
charges of any kind i1n excess of those applied, directly or
indirectly, to like domestic products. Moreover, no contracting
party shall otherwise apply 1nternal taxes or other internal charges
to imported or domestic products 1n a manner contrary to the
principles set forth in paragrapn 1.

Paragraph 4 then provides:

The products of the territory of any contracting party imported
1nto the territory of any other contracting party shall be accorded
treatment no less favourable than that accorded to like products of
national origin in respect of all laws, regulations and requirements
affecting their internal sale, offering for sale, purchase,
transportation, distribution or use. The provisions of this
paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic
operation of the means of transport and not on the nationality of the
product. .

3/ The closest related GATT proceeding was Belgian Family Allowances, lst
Supp. BISD 59 (1953), where the panel found that Article III:8 was
1napplicable to consideration of the internal taxes associated with government
procurement at issue. The panel further stated that the provisions of Article
XVII:2 referred only to purchases by state trading enterprises and not to
matters with which Article III was concerned.

6
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f that article where it is elsewhere incorporated by reference. Therefore,
.he exclusion of procurement from Article III carries through to Article I so
_hat MFN obligations are also inapplicable. 1/ In addition, the state
.rading rules of Article XVII 1include in paragraph 2 an obligation to "accord
.0 the trade of the other contracting parties fair and equitable treatment."
0 known complaint by a contracting party has been based on this provision,
nd 1t 1s uncertain whether it is intended as an MFN obligation even 1f
limited 1n application to Article XVII.

Two aspects of these GATT rules are particularly germane to
:onsideration of the proposed Agreement on»Government Procurement (hereinafter
1so referred to as the code). First, the exception does not extend to

" g term which

roducts imported with a view to use in production of "goods,
:xcludes services according to an Interpretative Note. 2/ Whether this
.nterpretation is correct is disputed, 3/ but the important idea here 1is that
srocurement of goods has long been viewed as 1nvolving separate considerat:ons
‘rom procurement of services, a view carried 1nto the coverage provisions of
.he code. A second significant aspect of the exception 1s that the

‘governmental agencies" referred to in Article III were considered by the

iraftsmen to include "all governmental bodies including local authorities.” 4/

1/ This analysis is advocated in support of the legality under GATT of the
roposed conditional MFN application of the procurement code, and will be
‘'urther examined infra at pages 50-54.

2/ See Article XVII:2 in GATT Annex 1. Because the comparable language of
‘rticle III:8 was intended to cover the same subject, the Interpretative Note
>f this Article XVII paragraph should be equally applicable to Article IILI.

3/ Professor Jackson argues that the intent of the language was to narrow
.he exception, not broaden it; exclusion of services from the scope of "goods
ould have the latter effect. See Jackson, supra page 1 n.l1, at 292 n.l4.

4/ 1d. at 292 (citing U.N. Doc. EPCT/174, at 9 (1947)).

7
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An acceptable formula for coverage in the procurement code proved elusive; the
GATT definition was not adopted. These two issues will be discussed below
vith respect to the proposed code. 1/

While domestic concerns led to the rejection of the original United
States procurement proposal for the ITO, the competing consideration of
ameliorating trade barriers soon spawned complaints from abroad about explicit
American discriminatory procurement procedures. 2/ The United States
subsequently pointed out that the practices of other nations, although not as
highiy visible, were at least equally effective as &« barrier to American
exports. The issue was of primary concern to the industrialized nations, and
in response to the increasing interest the OECD initiated a study of its
members' practices in 1963. 3/ Although progress toward agreement on the
basic elements of a procurement code has been made, final ozcb initiatives
were integrated into the current negotiations.

Both the EC and EFTA organizaéiona have taken steps to at least
partially eliminate discriminatory procurement practices among their member
states. 4/ In December 1976 the EC Council published a directive intended to

harmonize 1ts

1/ See section 7.1.2 infra. , :

2/ In 1962 the Department of Defense imposed a 50 percent value
differential upon foreign tenders under the Balance of Payments Program, thus
precipitating the initial complaints. Ce

3/ The results of the study were published in a 1966 boqklet entitled
"Government Purchasing in Europe, North America and Japan." An updated study
was recently concluded in anticipation of the current negotiations. See
Government Purchasing (OECD 19763. . ' -

47 See Dam, supra page 2 n.l, at 205-209; Executive Branch GATT Studies
No. 5, Subcomm. on Int'l Trade, Sen. Comm. on Finance 79-84, 93d Cong.,*fal
Sess. (1974). The basic EC rules are contained in the Directive of 21 Dec.
1976, 0.J.L. 13 of 15 Jan. 1977.
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members' practices and open procurement opportunities to competition among
their suppliers. Article XIV of the EFTA Convention obligates the members to
HPtk toward the elimination of certain govermmental practices, including those
relating to procurement. Pursuant to that Article, the EfTA members have
adopted a set of procurement rules pertaining to publicity of procurement
opportunities, use of selective or single tendering techniques, domestic
preferences, and dispute settlement. Like the EC rules, the EFTA agreement
only applies to the treatment accorded suppliers of member states;
disciiminatory practices may be continued with respect to third parties.

A more broadly based attempt to address procurement problems was
first initiated in the Kennedy Round of trade negotiations conducted under the
auspices of the GATT. Nothing resuited from those initial discussions, but
the Declaration of Tokyo specifically called for efforts to eliminate
nontariff barriers. 1/ The current procurement negotiations began in earnest
in 1976.

The Trade Act of 1974 2/

The Trade Act of 1974 contains several Congressionally specified
negotiating objectives which were to be abught by American representatives at
the Tokyo Round. Section 102(a) states the Congréasional findings--

that barriers to (and other distortions of) international trade
are reducing the growth of foreign narketl for the products of
United States agriculture, industry, n;nxng, and commerce,
d1m1n13h1ng the intended mutual benefits of reciprocal trade
conceaslona, adversely affecting the United States economy,
preventing fair and equitable access to supplies, and preventing

the development of open and nondiscriminatory trade among
nations.

1/ GATT Doc. No. MIN (73) 1, par. 3(b) (1973).

2/ Pub. L. No. 93-618, 19 U.S.C. 2102 (1976) (hereinafter referred to as
the Trade Act).

9
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Subsection 102(b) then authorizes the President to enter into trade agreements
designed to ameliorate or eliminate these barriers. Section 103 states a

further objective:

The overall United States negotiating objective under
sections 101 and 102 shall be to obtain more open and equitable
market access and the harmonization, reduction, or elimination
of devices which distort trade or commerce. To the maximum
extent feasible, the harmonization, reduction, or elimination of
agricultural trade barriers and distortions shall be undertaken
in conjunction with the harmonization, reduction, or elimination
of industrial trade barriers and distortions.

The goals of the United States thus clearly contemplate an agreement on

nontariff barriers (NTBs).
That government procurement practices were to be among such NTB
agreements is less clearly revealed in the Trade Act. Section 121(a)(3) and

(a)(10) require the President "as soon as practicable" to take steps towards

negotiating with respect to the GATT--

(3) the extension of GATT articles to conditions of trade not
presently covered in order to move toward more fair trade
practices, (and)

(10) any revisions necessary to apply the principles of
reciprocity and nondiscrimination, including the elimination of
special preferences and reverse preferences, to all aspects of
international trade. . . .

As noted above, Article III:8 excludes government procurement expressly from
the national treatment obl‘zations of the GATT and implicitly from its MFN
obligations. While the legislative history is sparse, Congress apparently
intended that section 121(a)(10) be interpreted to include the problems of

governmeat procurement within the negotiated "necessary revisions." Thus, the

House report on the bill that became the Trade Act states that--
10



211

Existing GATT provisions are also inadequate or nonexistent with
respect to Government procurement. . . . One possibility 1s to
develop satisfactory supplementary rules which could be
implemented without formally amending existing articles of the
GATT. Such rules might be incorporated in codes applied by the
signatories, which could be implemented in U.S8. law under the
provisions of section 102 of this bill or by separate
legislation. The committee would expect that any such codes
would be developed consistently with the overall objectives and
principles of trade negotiations, particularly that of trade
liberalization. 1/

Similarlv, the Senate report noted that existing GATT provisions were
inadquate with respect to government procurement. 2/

Therefore, while the language of the Trade Act does not expressly
refer to government procurement, American representatives were expected by the
Congress to address that type of trade restraint.

The Qgreement on Government Procurement

As suggested above, the Congress was aware that differ;nt approaches
could be taken to harmonize, reduce, or eliminate trzde barriers. The GATT
excludes government procurement expressli from its national treatment, and,
indirectly from its MFN obligations; therefore, one method of addressing
procurement problems would be to draft an amendment to the GATT. However, a
two-thirds vote of approval by the CONTRACTiNG PARTIES is necessary to amend
Article III, and a unanimous vote is required to amend Article I 3/ - a vote
which has been nearly impossible to attain in recent times.

As the House report noted, an alternative to amendment i; the

3

implementation of a supplementary code open to signaturé by other parties which

1/ Trade Reform Act of 1973, Comm. on Ways and Means, H.R. Rep. No. 571,
93d Cong., lst Sess. 26 (1973).

2/ Trade Reform Act of 1974, Comm. on Finance, S. Rep. No. 1298, 93d Cong.,
2d Sess. 84 (1974).

3/ GATT Article XXX:1. 11
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desire to obtain its benefits and shoulder its obligations. This has been the
approazh of the negotiators in the Tokyo Round. The result of their effo''s
1s the code now presented to the Congress for approval and will be discussed
in detail following this brief description. |

The United States has consistently maintained that several principles
are essential to the successful implementation of a procurement code which
obligates its signatories to nondiscriminatory conduct while providing
flexibility in fulfilling individual domestic needs as well as comaitments to
developing nations. These principles inciude (1) teciprocity, or the
necessity for foreign governments to adhere to the code's obligations in order
for its exporters to benefit from American purchases following code rules; 1/
(2) transparency, or the adoption of procufenent procedures fully publicized
and consistently followed; 2/ (3) effective dispute aettlenent; a goal closely
tied to the effectiveness of the transparency provisions of the code; 3/ (4)
the adoption of common "ground rules" of procurement practice not only
reflecting transparency principles but also providing a basic international
norm of procurement procedure to the benefit of all suppliers interested in
bidding on contracts abroad; and (5) maxioum possible coverage of a code which
will make an agreement meaningful and provide a balance of concession; by the
parties in terms of quantity (total value) and quality (types erprodqctt of
interest to particular nations). In ten different ﬁarts,lthe code attempts to

synthesize these joals into a workable agreement on procurement. The precise

1/ See section 126 of the Trade Act of 1974, 19 U.S.C. 2136 (I978).

Z/ See generally Marks and Malmgren, supra page 3 n.l, at 401-94.

3/ See section 121(a)(9) of the Trade Act of 1974, 19 U.S.C. 2131(a)(9)
(1976).
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provisions will be discussed fully below, but they may be summarized as
follows.

Part I broadly defines the scope of the agreement to include both
official and unwritten policies pertaining to the procurement of products, but
generally not services, by "entities" of the signatories. "Entities" are
procuring units "under the direct or substantial control of parties to" the
code, including agencies; the term, however, is otherwise undefined in
normative terms. Indeed, the only entities to which the code will apply 1n
actual practice are those specified in its Annex I. Expressly excepted from
the agreement are contracts valued at less than a threshold amount of special
drawing rights (SDR) 150,000 (approximately $193,500), contracts procured by
regional and local governments (unless specified in Annex I), gnd contracts
tied to aid to developing countries. Further, Part VIII excludes from
coverage good-faith actions affecting procurement which governments may deem
necessary in light of traditional concerns for national security, public
health and safety, and economic encouragement to certain disadvantaged
groups. Notably unmentioned here as appropriate exceptions are the common
justifications of redressing balunce of payments difficulties, spurring growth
1n underdeveloped regions of a nation, and providing assistance to small and
minority owned businesses. Finally, Annex I includes a number of specific
exceptions to the coverage offers of individual countries. ,

Part II of the code sets forth the policy of nondiscrimination upon
which all other provisions are based. This is accomplished by requiring that
national treatment and most-favored-nation principles be applied to all
covered products and suppliers. Consonant with previous ministerial

commitments, however, Part III obligates the parties to the code to recognize
13
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the special circumstances of developing and least-developed nations in the
implementation of the various provisions, and to provide technical and other
assistance in their development of procurement programs.

The bid solicitation and award process is largely'governed by Parts
IV-VI. These sections substantially reflect the American concern with
transparency already expressed in our own procurement laws, but incorporate a
desire for retained discretion expressed by others.

Part IV promotes the use of technical standards in a way maximizing
the opportunities for disparate suppliers to tender bids satisfying the
required performance criteria. Adhering insofar as possible to international
standards or their equivalents diminishes the tendency to discriminate in
favor of national producers by limiting the source orf components or cost of
meeting unique specifications. )

To ensure free competition, Part V generally requires the use of open
bidding procedures or selective techniques with agsured access to the
pertinent list of suppliers. Adequate notice of prospective invitations to
bid, sufficient time to respond, and information necessary for completion of
the bid are required. Other provisions seek to insure openness in award
procedures. .

Part VI establishes another check on discrimination by requiring that
unsuccessful tenderers be provided, upon request, with an explahatio; of their
rejection. The government of a dissatisfied tendergr‘may intervene in its
behalf, thus setting the stage for later dispute settlement if necessary.
Protection for confidential security information or trade secrets is provided.

Dispute settlement procedures are outlined in Part VII. The

procedures closely follow those contained in the GATT: if a party believes

14
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its benefits under the code are nullified or impaired, or the code's
objectives are impeded, by the actions of another signatory, then it must
fi.rst attempt a bilateral resolution of the dispute. Failing that, the
complainant may appeal to the Committee, the code governing body, composed of
all of the signat--ies, which will first consider the matter as a group; 1f no
solution 1s agreed upon, the Committee will then appoint a panel to review the
dispute and make appropriate findings. The Committee will issue
recommendations based on these findings; if a solution cannot be found, then
it may authorize the aggrieved party to suspend application of the code to the
extent necessary to restore the balance of obligations.

Finally, Part IX sets forth the procedures for acceptance and
activation of the agreement, accession by new members, modification and
amendment, and withdrawal.

The code 1n its entirety provides a framework which, if adhered to,
will precipitate substantial changes in current procurement practices. In
particular, the measure of transparency which the cole will inject into
foreign procedures -- through requirements of publication of tendering
opportunities, specific time limits for ténders, information disclosure, and
limited use of single tendering -- stand to significantly open and ﬁarmonize
international practice. Also signaling vast changes.are the reduction or
elimination of preferences -- through application of the MFN ana national
treatment principles -- which will spur much new ccmpetitio; for domestic
industries.

A few significa;t issues will require constant review to determine

the effectiveness of the code. Of foremost concern is the question of
15
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coverage. The breadth of the code's impact is partially a function of the
rules determining what it covers. The code approach is to define coverage in
t?rns of pr;;uting entities (more or less associated with the governments of
the parties) and value of contracts, together with numerous exceptions. The
United States has pressed for broad normative rules with initial specific
concessions on coverage consistent with those rules. Most other nations have
preferred to limit the code's applicability initially, with the asserted goal
of gradually broadening coverage as the code proves workable. The code
provides for future negotiations to review what these competing philosophies
have produced in the first instance, with the goal of gradual expansion of
coverage.

Another important issue which is likely to engender difficulties with
non-parties is the relationship of the code to the GATT. Although separate
agreements have become accepted as a way of altering GATT obligations without
amendment, the code in this case may be different froa previous ones in that
it does not seek merely to adjust or clarify GATT procedures but instead
addresses an area of trade excluded from the GATT. This uncertain
relationship spawns two particularly important issues: (1) in view of the
general MFN obligations in GATT Article I and the ipecific MFN provision of
Article XVII:2 relating to state trading enterprisec; how parties to the code
can deny its benefits to members of the GATT which are not signatories to the
code; and (2) whether the dispute settlement nechanisi"of the GATT will be
available to disputing parties. The. code provides for conditional MFN
treatment with regard to the first question, and assumes that the code

provisions will be exclusive with regard to the second.
16
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These issues and others are addressed more fully in the following
report. For each part of the code, the report sets forth the text, discusses
points of interpretation, and then describes what the potential impact of the
particular provisions will be with regard to United States domestic law,
including international procurement arrangements. Because many of the
provisions are expected to occasion similar impacts, the implementation
sections will necessarily be repetitious; it is hoped, however, that the
encyclopedic format will ease the expected detailed examination of the
provisions by providing a close correlation of interpretation and effect.

PROVISION-BY~-PROVISION ANALYSIS

7.PRM. PREAMBLE

7.PRM.1 Text
Parties to this Agreement,

Considering that Ministers agreed in the Tokyo Declaration of 14
September 1973 that comprehensive Multilateral Trade Negotiations in the
framework of GATT should aim, inter alia, to reduce or eliminate non-tariff
measures or, where this is not appropriate, their trade restricting or
distorting effects, and to bring such measures under more effective
international discipline;

Considering that Ministers also agreed that negotiations should aim
to secure additional benefits for the international trade of developing
countties, and recognized the importance of the application of differential
measures in ways which will provide special and more favourable treatment for
them where this is feasible and appropriate; :

Recoggxzxng that in order to achieve their economic and social
obJectxves to implement programmes and policies of economic development aimed
at raising the standard of living of their people, taking into account their
balance-of-payments position, developing countries may aieed to adopt agreed
differential measures;

17
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Considering that Ministers in the Tokyo Declaration recognized that
the particular situation and problems of the least developed among the
developing countries shall be ngen special attention and stressed the need to
ensure that these countries receive special treatment in the context of any
general or specific measures taken in favour of the developing countries
during the negotiations;

Recognizing the need to establish rights and obligations with respect
to laws, regulations, procedures and practices regarding government
procurewent with a view to achieving greater liberalization and expansion of
world trade and improving the international framework for the conduct of world
trade;

Recognizing that laws, regulations, procedures and practices
regarding government procurement should not be prepared, adopted or applied to
foreign or domestic products and to foreign or domestic suppliers so as to
afford protection to domestic products or suppliers and should not
discriminate among foreign products or suppliers;

Recognizing that it is desirable to provide transparency of laws,
regulations, procedures and practices regarding government procurement;

Recognizing the need to establish international notification,
consul tation, surveillance and dispute settlement procedures with a view to
ensuring a fair, prompt and effective enforcement of the international
provisions on government procurement and to maintain the balance of rights and
obligations at the highest possible level;

Hereby agree as follows:

7.PRM.2 Background and Interpretation

The Preamble to the Agreement is largely self-explanatory, serving
merely as an explanation of the agreed ground rules upon which the
negotiations were based. In particular, the paragraphs recognize th;t
government procurement is a type of nontariff barrier properly the sybject of
negotiations in the Tokyo Round; that developing and least-developed nations
require special and differential treatment in trade'matters-because of their
particular economic needs; and that besides the fundamental undertaking of
national and MFN treatment to effect nondiscrimination in this type of trade,
a procurement code necessitated agreement on transparency of domestic

procurement procedures. The Preamble contains no obligations in and of
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1tself; 1t 1s entirely hortatory. 1Its principles, however, are elsewhere
incorporated, such as 1n Part VII:1l with reference to disputes resolution.
Because "transparency” is a term of art when used to describe laws
and procedures, 1t deserves some explication here. 'Transparency” refers to
the consistent and regular application of laws, regulations, practices, and
procedures which are fully publicized or otherwise freely available to
interested persons. In the United States, transparency might be associated
with some notions of due process and equal competitive opportunities; indeed,
American procurement law 1s grounded on these principles 1n both pre-award
procedures and subsequent dispute settlement. For varicus L:sterical and
policy reasons, few other nations conduct their procurements in the pchlic
view. A major U.S. negotiating objective was to obtain an international
agreement on transparency procedures. This 1dea will be discussed more fully
1n the context of the code, particularly at sections 7.5.2-3 and 7.6.2-3 1nfra.

7.1 PART I. SCOPE AND COVERAGE

Part I defines the scope of the procurement code as a function of
types of procurement regulations, threshold value of covered contracts, and
types of procuring entities. This part contains in addition the 1nitial
exceptions to the code's operation; others are found particularly i1n Part VIII.

7.1.1 Text
1. This Agreement applies %o:
(a) any law, regulation, procedure and practice regarding the procurement

of products by the entities 1/ subject to this Agreement. This

1/ Throughout this Agreement, the word entities is understood to include
agencies. (Footnote 1in text.)
19
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2.

22

includes services incideptal to the supply of products if the value
of these inCidental services does not exceed that of the products
themselves, but not service contracts per se;

any procurement contract of a value of SDR 150,000 or more. 1/ No
procureaent requirement shall be divided with the intent of reducing
the value of the resulting contracts below SDR 150,000. If an
individyal requiresent for the precurement of a product of the same
type results in the awsrd of more than one contract or in contracts
being avarded in separate parts, the value of these recurring
contracts in the tvelve months subsequent to the initial coatract
shall be the basis for the application of this Agreement;
procurement by the entities under the direct or substantial control
of parties to this Agretment and other designated entities with
respect to their procurement procedures and practices. Until the
review and further negotiations referred to in the Final Provisions,
the cover age of this Agreement 1s specifiedAby the list of entities,
and to the extent that rectifications, modifications or amendments‘
may have been made, thelr successor entities, in Annex I.*

Parties s hall inform their entities not covered by this Agreement and

the regional and 1 ocal governments and authorities witnin their territories of

the objectives, principles and rules of this Agreement, in particular the

1/ For contract s belov the threshold, the partles to this Agreement shall
consxder, in accor dance with paragraph 6 of Part IX, the applxcatxon 1n whole
or in part of this Agreement. In particular, they shall review the
procurement practi ces and procedures utilized and the application of
nondiscrimination and transparemcy for such contracts in connexion with the
possible inclusion of contracts below the threshold in the Agreement.
(Footnote in text. )

*Annex I 18 set forth in full beginning at page 177 infra.

20
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rules on national treatment and non-discrimination, and draw their attention

to the overall benefits of liberalization of government procurement.

(The following statement regarding Part I:] appears in the
Intepretative Notes to the code:)

Having regard to general policy considerations relating to tied aid,
i1ncludiny the objective of developing countries with respect to the untying of
such ai1d, this Agreement does not apply to procurement made in furtherance of
tied ai1d to developing countries so long as it 18 practised by parties to this
Agreement,

7.1.2 Background and Interpretation

Paragraph (a) states that the Agreement applies to "any law,
regulation, procedure and practice. . . ." The unwritten, unofficial
discrimination devices comnonly used in other countries are thus covered.
Because domestic preferences in the United States are grounded 1n statutes,
the effect of the language will be felt more strongly abroad where disputes
are likely to arise over the existence or extent of a discriminatory practice.

The paragraph further limits the code to the procurement of products;
only services incidental to a supplied product which has a value greater than
the 1ncidental services are subject to the code. Even in the lattervcase
“service contracts per se" are excluded from the code regardless of the value
of the services in relation to any associated product. Part IX:6(b) obligates
the parties to review "at an early stage" -- perhaps within 3 years -- the

status of service contracts.
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Paragraph (b) reflects the general agreement that there should be a
threshold value triggeiing the operation of the code; contracts below the
minimum value are thus subject to preferential treatment as they are now. The
threshold value is set at SDR 150,000, 1/ currently approximating $193,500.
This value substan*ially exceeds U.S. proposals and will exempt significant
numbers of procurements from the code. Indeed, one difficulty in weighing the
relative advantages of the total value of coverage offers is the problem of
1dentifying whether the total value reflects actual new bidding opportunities,
or 1nstead incorporates a number of products which in fact are unlikely to be
procured in amounts which exceed the threshold and therefore make them open to
1nternational bids. Contracts for products "of the same type" issued within a
twelve-month peri1od will be integrated for valuation purposes, to prevent
avoidance of the code through the execution of a series of conéracts, each
below the threshold.

Because of U.S. resistance to the high threshold, the EC at one time
suggested adoption of a double threshold system as an incentive for the U.S.
to accept 1ts basic high threshold proposal. Under this system, a low
threshold of SDR 50,000 (approximately $64,000) would be set to trigger
application of several code provisions for contracts exceeding it, including
the right to submit a tender, the right to national and MFN treatment, and the
right to invoke dispute settlement procedures. The remaining obligations of
the code would not become operative until the high tﬁreshold'was reached.

Because this system would have effectively gutted the code’'s transparency

1/ 7SDR™ 1s the abbreviation designating a unit of international reserve
assets known as a '"special drawing right." Use of SDR's was instituted by the
International Monetary Fund in 1969,
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provisions, and established an unacceptable precedent for the obligatory
future coverage negotiations, the U.S. rejected the proposal. Note 2 to
subparagraph 1(b), however, obligates the parties to reexamine the feasibility
of a double threshold proposal in future negotiations undef Part IX:6, to
begin in 3 years. 1/

Computation of contract value at whatever threshold will raise
problems in specific cases. For example, reading paragraphs (a) and (b)
together, 1f the value of incidentai services 1is less than that of the
product, but tAgether they exceed the threshhold value, is the contract
covered 1f the product value alone 1s less than the minimum? What 1s the
value of an option contract -- the value of the option or the underlying
product? How can the provisions be applied retroactively where subsequent
contracts for products of the same type are executed within twelve months of a
contract procured in a manner varying from the agreement because alone it fell
below the threshold value? What are "products of the same type"? Such
questions presumably will be addressed on an ad hoc basis by the parties.

A further practical problem with the threshold presumably will be
resolved before the code becomes operational. Because the SDR value floats
daily, 2/ it will be difficult for potential bidders to determine if the code
18 applicable unless a benchmark date is specified in the invitation for bids
or unless the procuring entity expressly acknowledges che applicability of the
code. Thereafter, the code presumably will apply regardless of whether actual

bids do not exceed the threshold, as seems likely to happen occasionally in a

1/ Part 1X:6 is discussed at pages 172-173 infra.
2/ The daily rates are published bimonthly by the International Monetary
Fund in its IMF Survey.
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competitive bidding system. Surely the spirit, if not the letter, of the code
would be violated by denial of dispute settlement procedures to a bidder or
1ts government because a winning bid unexpectedly fell below SDR 150,000. But
the code now provides no answer to this probleam.

Subparagraph (c) raises issues of particular importance to the United
States. Although "entity" is not defined, 1/ the term presumably includes any
unit procuring under the authority of a party to the Agreement. Subparagraph
(c) extends coverage to "entities under the direct or substantial control of
parties to this Agreeqent and other designated entities with respect to their
procurement procedures and practices."” But immediately the paragraph declares
that the code will 1pply only to those entities specifically listed in Annex
I, subject to later review and negotiation. 2/ Aside from the 1issues
presented by paragraphs (a) and (b), therefore, the language of paragraph (c)
raises further questions about the effective impact of the agreement. In
addition, closely aligned with these subsections is -paragraph 2, which refers
to treatment of regional and local governments of parties to the agreement.

By way of background, 1t may be noted that the question whether
governmental subdivisions should be covered by obligations assumed by central
governments pursuant to international trade agreements 1s not a new one. For
example, Article XXIV:12 of the GATT states: 'Each contracting party shall
take such reasonable measures as may be available to it to ensure observance
of the provisions of this Agreement by the regional and local.governments and

authorities within its territory." It is generally accepted that this

1/ A footnote merely states that the term "entities” includes agencies.
2/ See Part IX:6, which obligates the parties to further negotiations.
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provision requires signatories to take all possible steps to secure
conformance with the GATT by political subdivisions to the extent their
constitutions permit. 1/ State courts in the United States have accepted
this view, holding that the Supremacy Clause of the Coustitution renders the
GATT superior to contrary State law. 2/ The inclusion of Article XXIV:12
resulted from recognition that local trade barriers may be as disruptive as
national ones, an observation surely applicable to the local buy-national
policies potentially subject to the procurement code.

Part 1:1(c) of the code, unlike Article XXIV of the GATT, does not
explicitly refer to political subdivisions. The broader language "direct or
substantial control" apparently is intended to encompass not only governmental
units but quasi-governmental purchasing agents as well. The latter purpose --
never an objective of the GATT -- may be accomplished by the chosen phrase,
but would open substantial uncertainty as to the subnational application of
the code in the absence of paragraph 2. Canadian Provincial governments, for
example, reportedly objected to their inclusion on the entity list because

they did not consider themselves within the normative language.

1/ See Jackson, supra page 1 n.l, at 106-17 (1969). The author notes.the
contrary position adopted by the Department of State, which has been rejected
by the courts. 1d. at 111-12,

2/ See, e.g., “Baldvin-Lima-Hamilton Corp. v. Superior Ct., 208 Cal. App.
2d, 803, 25 Cal. Rpt. 798 (1962) (striking down California Buy-American Act as
applied to purchase of generating equxpnent) Territory v. Ho, 41 Hawaii 565
(1957) (striking down territorial law requiring imported eggs to be so
advertised by retailers). Contra, K.S.E. Technical Sales Corp. v. N.J. Dist.
Water Supply Comm'n, 381 A.2d 774 (N.J. 1977).

Alternatively, State buy-American legislation may be invalidated as
impermisgibly intruding in foreign commerce, an area perhaps exclusively
reserved to the Federal Government. See generally Jackson, "The General
Agreement on Tariffs and Trade in United States Domestic Law," 66 Mich. L.
Rev. 297-311 (1967). Cf. Japan Line, Ltd. v. County of Los Angeles, 47
U.S.L.W. 4477 (May 8, 1579) (State ad valorem property tax impermissibly
intrudes upon Congress' power to govern foreign commerce). But cf. K.S.E.
Technical Sales Corp. v. N.J. Dist. Water Supply Comm'n, 381 A.2d 774 (N.J.
1977)(Congress has evidenced no intent to preempt state buy-American law).
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Paragraph 2, together with the phrase '"other designated entities” in
paragraph 1(c), apparently resolves the coverage rules pertaining to political
subdivisions. The paragraph clearly withdraws such units from the normative
rule, obligating the signatories solely to "inform" the appropriate
governments of the "principles" and "benefits" of the code. Thus, State
buy-American laws may continue to be applied without regard to this
international agreement. If some nations in the future wish to apbly the code
to procurements by provincial governments otherwise satisfying the coverage
criteria, these local governments may be placed among the "othér designated
entities" referred to in subparagraph 1(c). -

Although Annex I is clearly the sole determinant of entities covered,
the normative rule nevertheless warrants careful attention because it is the
guide for future negotiations on expanded coverage. As an initial point, it
is unclear whether the phrase "direct or substantial conttolg is alone the
normative test for coverage, or is instéad intended to be read only in
conjunction with the further language ". . . with respect to (an entity's)
procurement procedures and practices." The difference may be significant. 1In
a federal system, ''direct or substantial c;ntrol" may necessarily signify that
the only covered political subunits are those subject to const;tutio;ally
authorized constraints imposed by the central government, with the second
phrase recognizing that the exercise of this contrél would only.extend to the
procurement area; alternatively, joining the phrases ;; one test ("substantial
control . . . with respect to . . .") focusing on control over brocurement
suggests that parties are to exercise indirect leverage over subunits which
may be legally removed but are otherwise associated with the central

government in a procurement matter.
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Purported "financial" control illustrates this difficult issue. For
example, the Buy American Act is 1napplicable to State or local purchases
financed solely by Federal money because such purchases are not for a "public
us;; within the meaning of that statute. 1/ Beyond statutory interpretation,
in view of the 10th amendment it is arguable that Federal financing does not
suffice under our constitutional concept of federalism as "substantial
control”. Yet, regardless of whether State or local governments per se are
excluded from coverage, the administration of Federal grants may be an aspect
of procurement practice within the rules of coverage since such procurements
are generated on tne Federal level initially. Further, barring a "controlling
constitutional prohibition," State or local laws are invalid to the extent
that they conflict with terms imposed as conditions to Federal grants. 2/
Similarly, corporations established pursuant to Federal legislation, while
largely 1ndependent in their operations, owe their continued existence to
their enabling legislation and yearly app;opriationsﬁ they thus might be
considered within the ambit of "substantial control” as contemplated by the
code. These problems are considered in detail in sections 7.1.3 and 7.2.3 3/
dealing with implementation of the code.

In sum, a fundamental inconsistency is presented by the normative
"control" test of coverage and the further provision that the code.applieé

only to the entities specified by the parties in Annex I. The Annex is in

1/ Other statutes, however, contain buy-American conditions on such
grants. See pages 33-37 infra.

2/ See King v. Smith, 392 U.S. 309 (1968); Oklahoma v. United States Civil
Service Comm'n, 330 U.S. 127 (1947); Florida Dep't of Health and
Rehabilitative Services v. Califano, 449 F.Supp. 274 (N.D. Fla. 1978).

3/ See pages 30-49 and 59-85 infra.
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fact the exclusive rule for code application. 1/ .It is the product of
negotiation, and will be used to except particular procurement programs as
well as entities, although the language does not so provide (it speaks only of
listed "entities"). The phrase “until the review and furth;r negotiations
referred to in the Final Provisions . . ." suggests that the list is
temporary, perhaps serving only until the "control" test can be implemented.
But Part IX:6 of the Final Provisions imposes no obligation for accepting the
"control™ test or enlarging Annex I to include more entities. Ratlier, the
parties undertake only to "review" annually the operation of the code, “taking
into account the objectives thereof,”" and after 3 years negotiate matters
pertalning to coverage, with any changes made "on the basis of mutual
reciprocity.” The control test thus appears to impose no.real obligation in
implementation of the code; perhaps it will serve as the objective'to which
parties will refer when establishing the initial list and late; in review and
negotiation.

Nations often extend aid to others on the condition that these funds
be expended solely on products of the aiding nation if the funds are utilized
for procurement purposes. 2/ A note to the‘code exempts only tying
arrangements with developing nations; thus, aid to de;e10ped nations, ;ere it
ever contemplated, could not be offered under similar conditions because the

arrangement would constitute a prohibited discriminatory practice. The note s

3

-

1/ Paragraph 1(c) states that "until the review and further negotiations
referred to in the Final Provisions, the coverage of this Agreement is
specified by the list of entities . . . in Annex I."

2/ Compare 22 U.S.C. 2354 (1976), which requires the President to make
cectain findings prior to his authorizing the procurement of foreign supplies
with foreign aid funds. This law is described at pages 35 and 73-74 infra.
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uggests that developing nations disapprove of tied aid because of general
policy considerations. It is generally believed that tying aid is a dying
practice — thus the phrase "so long as it is practised. . . ."

. Annex I to the code contains the entities of the parties which will
be covered in their procurements pursuant to paragraph 1(c). Certain specific
types of procurements (such as purchases by the Department of Defense of items
covered by the Berry Amendment) and procurement programs (such as small and
minority business set-asides) are withdrawn for some entities, as noted on the
list. As the language of paragraph 1(c) states, successor entities to those
listed will remain covered.

The approach of the parties in negotiating this annex was to achieve
a balance of concessions in terms of quantity (total value) and quality (types
of products) of procurements. The United States procurement market far
exceeds that of any other party, so that reductions in the potential American X
procurement universe were made 1n an attempt to equalize the concessions. In
return for offering entities with few or no restrictions on product types, the
United States especially sought to open certain high-technology procurement
~ markets abroad; 1in particular, those relating to communications, power
generating, and transportation equipment. While not achieving every desired
success, especially in terms of quality, the administration believes an
overall satisfactory balance was obtained. Because these efforts threatened
to substantially fail at one time with regard to the EC, a double coverage
scheme was proposed whereby a separate, lesser universe of coverage was
proposed for those countries. Japanese resistance to inclusion in their offer
of significant purchases by Nippon Telephone and Telegraph Company (NIT) lead

to suggestions for a similar arrangement. Further, Canada proposed that an
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entirely separate, bilateral, supplementary agreement be entered into between
the U.S. and Canada, possibly joined by Sweden and Switzerlandi. The purpose
of such a separate agreement was to expand coverage as widely as possible
b;tween those parties, while recognizing special difficulties Canada has in
asserting control over certain important independent corporations. The latter
difficulty was to be cured by exempting these entities from certain code
requirements involving high administrative costs. In addition, Canada sought
an obligation that central governments would refrain from encouraging regional
and local goverments to take action contrary to the code.

The separate entity lists and the supplementary agreement proposals,
1f adopted, would have caused considerable difficulty with the MFN obligations
of the code. In any case, however, acceptable offers were agreed to by all
parties in the form now presented, and it is not contemplated‘that separate
agreements with the major developed countries will be entered into in the near
future. Separate agreements with some developing pations are possible,
however.

Annex I is subject to change as a result of modifications and further
negotiations pursuant to Part IX:5 and 6, respectively. Such changes may
occur especially with regard to developing countries. (See Part II1:4-5.)

7.1.3 Implementation

7.1.31 1International Arrangements

Part 1 purports to apply the code to "any l;d; regdlation, procedure

" In administering

and practice regarding the procurement of products . . . .
1ts buy-American programs, the United States has occasionally engaged in
special treatment for certain nations pursuant to treaty agreements or

internal practices. If applied literally, the language describing code

coverage could call into question some of these arrangements.
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One such agreement is found in the Memorandum of Understanding in the
Field of Cooperative Development Between the United States Department of
Defense and the Canadian Department of Defence Production, signed in November
1963. 1/ This agreement exempts from the Buy American Act Canadian products
procured in connection with military or other programs '"of mutual interest to
the United States and Canada," except for civil works and food items. The
purpose of the agreement is to achieve maximum coordination of defense
material programs.

The code, if implemented, wculd require an examination of this
agreement because it constitutes a "regulation, procedure (or) practice"
within the ambit of Part I. As described further below in section 7.2.3, 2/
however, the code should have little effect on the agreement's continuing
validity because most defense-related procurements are exceptéd from the code
by Part VIII:l.

The United States recently concluded other similar defense~related
procurement agreements with the following NATO members: the United Kingdom,
the Netherlands, Norway, West Germany, and France. A similar accord may soon
be reached with Belgium, The purpose of these agreements, pursuant to which
the Department of Defense (DOD) waives Buy American Act requirements, is to

implement the NATO military standardization program by arranging reciprocal

military procurement offsets.

1/ See Defense Acquisition Regulations (DAR) 6-50, et seq., 41 CFR 6-501 et
seq. (1976).
2/ See pages 59-85 infra.

31



232

Another somewhat different offset program is in effect with regard
to the sale of F-5 warplanes to the Swiss Government. The sales agreement
allows the Swiss to satisfy up to 30 percent of the $450 million cost of the
planes by placing winning bids in the American defense procurement market,
with the understanding that such restrictions as the Berry Amendment,
Byrnes-Tollefson Amendment and others (all discussed below) remain
applicable. Because the Swiss do not manufacture large quantities of military
equipment likely to be attractive to the American defense procurement market,
the offset is being effected through the marketing by the General Electric and
Northrop companies -- major contractors in the F~5 program -- of Swiss
streetcars, dam equipment and other products.

All of these offset arrangements clearly constitute procurement
practices potentially subject to the code. Again, however, to the extent each
agreement 1nvolves the purchase of military goods i1t will remain unaffected by
the code's adoption. 1/

The United States formerly waived application of the Buy American Act
to goods produced in Panama for use in the Canal Zone, and agreed to afford to
Panamanian concerns "full opportunity"” to Eompete for procurement contracts
let by Canal Zone agencies. 2/ The recent Panama Canal treaty abroéatei

these commitments, however. 3/

1/ See section 7.2.31, infra pages 59-62.

2/ Memorandum of Understandxngs Reached on the Part of the United States of
Amerxca, paragraph 3, associated with the Treaty of Mutual Understanding and
Copoperation signed at Panama, January 25, 1955, 6 U.S.T. 2329, TIAS 3297.

3/ Panama Canal treaty, Art. I, para. 1(b).
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7.1.32 United States Law

Paragraph 1(a)

Unlike those of most other countries, the procurement procedures of
the United States are "transparent" -- easily identified through officially
promulgate! laws and regulations. Because U.S. procurement regulations are
grounded in statutory authority, in defining the impact of the code when
implemented the focus here will be primarily on affected U.S. statutes; it may
be assumed that the regulations implementing those laws will incur equivalent
derivative effects, most likely different only where the regulations are more
detailed than the statutory authority on which they rest or where the organic
authority resides in the executive branch. The various effects, and the
changes in U.S. law necessary to accommodate them, are more appropriately
considered at section 7.2.32, 1/ but the laws potentially impécted by the code
may be identified in this section as follows:

1. The Buy American Act, 41 U.S.C.. 10a-10d (1976), as
implemented by Executive Orders 10582 and 11051, generally
requires that products procured for public use within the
United States and construction contracts for public works
in the United States must originate in domestic sources if
certain price differential criteria are satisfied -- i.e.,
foreign bids are increased by 6 percent generally, 12
percent if the low domestic bidder is a small or
minority-owned business, and 50 percent if the purchase is
made by the Department of Defense 2/ (see pages 64-65
infra);

2. Department of Defense Appropriations Act (see page 64
infra):

1/ See pages 62-85 infra.

2/ The DOD preference was 1n1txated &% a part of the Balance of Payments
Program. (See DAR 6-104.4(b).)
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Pub. L. No. 94-212, 90 Stat. 153 (1976), secticns 709,
723, and 729 (the "Berry Amendment"), prohibit the
purchase from fcreign sources of certain items,
including stainless steel flatware, food, shoes,
textiles, clothing and certain specialty metals;

Pub. L. No. 90-500, 82 Stat. 849 (1968), section 404,

prohibits the purchase or lease of foreign busses by
the Department of Defense;

Pub. L. No. 94-212, 90 Stat. 53 (1976), tit. IV (the
"Byrnes-Tollefson Amendment"), prohibits the purchase
of vessels or major components, including hulls or
superstructures, from foreign sources;

GSA appropriations act restrictions (see page 65 infra):

(a)

(b)

Pub. L. No. 95-81, 91 Stat. 354 (1977), section 506,
generally prohibits the purchase of stainless steel
flatware from foreign sources;

Pub. L. No. 94-91, 89 Stat. 441 (1975), section 505,
(see also 41 CFR section 5A.6.104-50(b) (1977))
mandates a 50 percent value differential
discriminating against foreign suppliers as an
alternate to the Buy American Act in some
circumstances pertaining to handtools and measuring
instruments procured by GSA;

Prison-made Goods, 18 U.S.C. 4124 (1976), imposes a
preference for prison-made goods which satisfy procurement
requirements (see page 164 infra).

Blind and Other Handicapped-Made Goods, 41 U.S.C. 48
(1976), imposes a preference for such goods which satisfy
procurement requirements (see page 164 infra);

Small business programs (see pages 66-68 infra):

(a)

(b)

15 U.S.C. 631-44 (1976), including recent amendments
found in Pub. L. No. 95-507, 92 Stat. 1757 (1978),
mandates a preference for small and minority
businesses bidding on Government contracts, and is the
authority for the small business set-aside program;

41 U.s.C. 252(b) (1976) is an additional declaration
of Congressional policy favoring small businesses in
procurement;
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(c) 22 U.S.C. 2352 (1976) requires the President to take
certain steps guaranteeing direct opportunities for

small businesses to bid on contracts abroad f.nanced
by AID funds;

7. Preferences for United States carriers (see pages 75-76
infra):

(a) 10 U.5.C. 2631 (1976) generally requires that only

U.S. vessels be used to transport supplies procured by
the armed forces, when transport is by sea;

(b) 46 U.S.C. 1241(b)(1) (Supp. V 1975), requires that at
least 50 percent of the gross tonnage of goods
procured by the U.S. must be transported on U.S.-flag
vessels if the goods are to be shipped by sea and if
the vessels offer a fair price; 22 U.S.C. 2353 (1976)
modifies 46 U.5.C. 1241(b)(1) (1976) with regard to
procurement effected under certain foreign aid laws;

(c) The International Air Transportation Fair Competitive
Practices Act of 1974, 49 U.S.C. 1517, 1518 (1976),
requires Federal agencies and Government contractors
to use U.S. flag air carriers where possible for
international transportation of property, which
includes property the subject of a procurement
contract; 1/

8. 46 U.S.C. 292 (Supp. V 1975) prohibits dredging in the
United States by fpreign-built vessels, unless they are
documented as U.S. vessels (see pages 74-75 infra);

9. 46 U.S.C. 1155 and 1176 (1976) provide that ships
authorized to be constructed under the Merchant Marine Act
must be built in American shipyards with American
materials, and ship operators generally must use American
materials for subsistence items (see page 76 infra).

10. Foreign aid restrictions, 22 U.S.C. 2354 (1976), condition
the procurement of foreign supplies with foreign aid funds
upon several findings by the President, including the
unlikelihood of potentially adverse impacts on the U.S.
economy (see pages 73-74 infra); .

1/ Section 1518 excepts the Departmcat of State, International
Communications Agency (ICA), Agency for International Development (AID) and
Arms Control and Disarmament Agency (ACDA) from section 1517 insofar as
transportation of their employees and employees' baggage is concerned.
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AMTRAK Appropriations Act, Pub. L. No. 95-421, 92 Stat. 923
(1978), which allows only domestic procurement of products
costing more than $1,000,000 (see page 73 infra);

15 U.6.C. 637(e) (1976), 41 U.S.C. 5, 252(c) and 253
(1976), and 41 C.F.R. 1-2 (1976), generally set forth
advertising requirements for procurements (see pages 124-28
infra);

41 U.s.C. section 253(b) (1976) requires public bid
openings and awards to be based on advantage to the
government. In addition, 41 CFR 1-1,1004, 1-2.404-3,
~2.408(a) and 1.3.103(b) (1976) set forth requirements for
notification of awards (see page 129 infra);

41 CFR sections 1-9.100 et seq. (1977) set forth conditions
of government patent rights arising from research and
development contracts (see page 129 infra);

The following statutes provide that buy-American conditions
must be placed on the various types of grants to State and
local governments which they authorize (see page 77 infra):

(a) Public Works Employment Act of 1977, Pub. L. No.
95-28, 91 Stat. 116 (1977 (section 103) (the previous
version was 42 U.S.C. 6705(f)(1)(A-B) (West Supp.
1978), provides for a strong buy-American preference
in connection with procurements for construction
projects authorized under it;

(b) Work Relief and Public Works Appropriation Act of
1938, 52 stat. 809, section 401, amended the Rural
Electrification Act of 1936 (7 U.S.C. 903 (1976)) to
add a buy-American provision with respect to loans
made under the latter statute;

(c) Clean Water Act of 1977, 33 U.S.C.A. 1295 (West Supp.
1978), provides a buy-American provision for
construction projects authorized under it; and

(d) surface Transportation Assistance Act of 1978, Pub. L.
No. 95-599, 92 Stat. 2689, section 401 (1978), sets
forth a buy-American preference for'construction
projects authorized under it;

25 U.S.C. 47 (1976) provides that "so far as may be
practicable . . . purchases of the products of Indian
industry may be made in open market in the discretion of
the Secretary of the Interior" (see page 77 infra).
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The regulations implementing these laws -- thereby being subject to
derivative impacts -- are largely found 1n title 41 of the Code of Federal
Regulations, which contains the general Federal Procurement Regulations, the
Defense Acquisition Regulations, and procurement regulations 1ssued by
1ndividual agencies. These regulations often contain detailed procedures not
found 1n their authorizing statutes, but equally valid and therefore i1mpacted
by the code; for example, the time allowed for submission of particular bids
may be shorter than that allowed by the code. 1/

In addition, some procurement regulations are derived from executive
as well as statutory authority. Such regulations likely to be cove-ed by the

code are--

1. Labor Surplus Area Concerns, found, for example, 1n 15
U.S.C.A. 644(d) (West Supp. 1978), 2/ FPR section 1-1.800
et seq., (41 C.F.R. Ch. 1 (1977)), and E.O0. 12073, which
establish a set-aside policy for procurements in labor
surplus areas (see also 29 CFR sections 8.1 et seq. (1977)
and Defense Manpower Policy No. 4, 32A CFR Ch. 1, part 134
(1977)) (see pages 69-72 infra); and

2. Minority business set-aside programs, as found, for
example, in FPR sections 1-1.13 et seq., 1-7.103-12,
-7.202-28, -7.402-33, 41 CFR 1-1.13 (1977) (see also
Executive Orders 11658 11158 and 11625), 42 U.S.C.A.
6705(£)(2), 92 Stat. 1957 (1978), (West Supp. 1978) and
Pub. L. No. 95-507), which mandate a preference for or
require a certain percentage of contracts to be awarded tc
minority-owned firms, which by definition exclude foreign
suppliers (see page 69 infra).

Paragraph 1(b)

Paragraph 1(b) establishes a threshold value of SPDR 150,000 at which
procurement contracts become subject to the agreement. The paragraph includes

methods of calculating this value in some circumstances. The various U.S.

1/ See discussion at pages 124-128 1infra.

2/ This provision expires September 30, 1979, unless renewed prior to that
time. See 5 U.S.C.A. 644(f) (West Supp. 1978).
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procurement regulations must reflect these provisions; contracts below the
threshold value may be procured as they are under current law because the code
will be 1napplicable to them. No statutes need be amended to institute this
paragraph. It may be desirable for implementing legislation to specify the
agencles which will be affected, as listed in Annex I, and the threshold
value. This specificity would thus require legislative review of changes
occasioned by future negotiations. In the alternative, a legislation scheme
granting broad discretionary authority to the President to administer the code
1n all areas may suffice for this purpose as well.

Paragraph 1(c)

Paragraph 1(c) states that the code will apply to "procurement by the
entities under the direct or substantial control" of the signatories and
"other designated entities." Temporarily, at least, these entities are only
those found in Annex I. Ass.sing that the "substantial control” test will be
the major guideline for determining the list in future negotiations, further
questions are raised concerning the impact of the code because it is necessary
to determine to what entities the code may apply.

Paragraph 1(c) is intended to reach entities outside of the central
government structure. Unlike the Buy American Act, the code may thus reach
products procured with Federal funds by non-Federal agencies -- "substantial
control” arguably includes the ability to lmpose conditions on a funding

grant. 1/ As discussed earlier at pages 24-30, it remains unclear whether

1/ See, e.g., the Public Works Employment Act of 1977, Pub. L. No. 95-28,
91 Stat., 113_%T977), section 103, which provides for a strong buy-American
preference in connection with procurements for construction projects
authorized for local governments.
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control" refers to legal control of the entity or financial control of
appropriations. In the latter case, it would appear that affirmative
‘egislation would be required to ensure that Federal appropriations are
:onditioned on the recipients' agreement to adhere to the code's provisions.
ecause of the likely composition of Annex I and Part I:2, however, such
legislation appears unnecessary at this time, since grantees are excluded from
:he list.

Simlarly, Congressionally-created "1ndependent”" corporations and
ssoclations may give rise to difficult questions of coverage in the future.
'here are varying degrees of Congressional authority over such organizations.
“or example, the Corporation for Public Broadcasting (CPB) 1/ and the Legal
Services Corporation 2/ are independent corporations owing their existence to
‘ederal enabling legislation and appropriations. Both corporations' organic
tatutes contain provisions denying that the respective organizations are
2sither Federal instrumentalities or under the control of the Federal
sovernment. 3/ Yet one court cited reporting requirements of the statute
ireating the CPB and 1ts legislative history for the proposition that '"through
the appropriation process and its control over the 'purse strings', Congress

reserved to 1tself the oversight responsibility for the corporation." 4/

1747 U.5.C. 396 (Supp. V 1975).
2/ 42 U.S.C. 2996 (1976).
3/ 47 U.S.C. 396(b) (Supp. V 1975); 42 U.S.C. 2996(e)(1) (1976).
4/ Accuracy in Media, Inc. v. Federal Communications Comm'n, 521 F.2d 288,
297-94 (D.C. Cir. 1975). Compare 47 U.S.C. 398 (Supp. V 1975) which states in
art: "Nothing (in this part of the Code) shall be deemed to authorize any
department . . . of the United States to exercise any direction, supervision
or control over . . . the Corporation . . . ." The purpose of this section,
however, 18 to preclude governmental interference with the corporation's
rogram content -- not to prevent the exercise of Congressional oversight.
See Network Project v. Corporation for Pub. Broadcastihg, 561 F.2d 963 (D.C.
ir. 1977).
39



240

This view of control would appesar to bring such independent corporations
vithin the ambit of the code. However, the court was defining control for
purposes of determining the jurisdiction of the Federal Communications
Commission, and this definition should not be extrapolated'into a binding rule
for U.S. inclusions on the entity list: the thrust of the code is directed to
covering ministeries only, not satellite agencies, and other nations as a
general rule are reluctant to concede coverage of their comparable
organizations. 1/ A resolution of these issues will necessarily be left to

ad hoc negotiations because of the ultimate questions of total value of

concessions.

Similarly, despite its normative test, the code is unlikely to reach
Congressionally chartered but non-funded organizationl,,ldch as the American
Red Cross and the various patriotic associations chartered in Title 36 of the

U.S. Code. 2/ To find that such organizations are under the "direct or

1/ More difficult questions are raised by AMTRAK, COMSAT, and the Postal
Service, discussed on the following page. Also, a major impasse to agreement
on coverage has been the question whether the Japanese should concede Nippon
Telephone and Telegraph Company (NTT) —— a substantial purchaser of
communications equipment -- for their coverage list. NTT is largely privately
held, but the government retains substantial control over its direction. The
status of NTT is thus comparable to that of the independent U.S. corporations
discussed above.

2/ The associations chartered in Title 36 include:

(1) Section 1(a), The American National Red Cross;

(2) Section 18, Daughters of the American.Revolution;

(3) Section 20, American Historical Association;

(4) Section 20a, Sons of the American Revolution;

(5) Section 21, Boy Scouts of America;

(6) Section 31, Girl Scouts of America;

(7) Section 41, The American Legionj

(8) Section 56, United Spanish War Veterans;

(9) Section 57, Marine Corps League;

(10) Section 61, Belleau Wood Memorial Association;

(11) Section 67, AMVETS:

(12) Section 71, Grand Army of the Republic;

(Continued)
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substantial control"” of the Federal Government, one must agree that the power
to revoke a charter suffices alone to render an entity subservient to
Congressional direction -- but this conclusion is at odds with the realities
of the practical relationships between the two. 1/ It seems highiy unlikely
as a general proposition that the United States would consent to placing these
organizatione on Annex I or otherwise accept the argument that they are under
the "direct or substantial control" of the federal government -- yet, the
American Battle Monuments Commission, perhaps the only entity of the group
really associated with the Federal Government in an official capacity, is
ircluded on the United States' list of covered entities.

Finally, special consideration must be given to three agencies: the
Postal Service, 2/ the Communications Satellite Corporation (COMSAT), 3/ and

the National Rail Passenger Corporation (AMTRAK). 4/ By the terms of their

(Continued)

(13) Section 78, Ladies of the Grand Army of the Republic;

(14) Section 81, United States Blind Veterans of World War I;
(15) Section 90a, Disabled American Veterans;

(16) Section 91, American War Mothers;

(17) Section 111, Veterans of Foréign Wars of the United States;
(18) Section 121, American Battle Monuments Commission; and

(19) Section 139, The National Yeoman F. '

1/ Compare Stearns v. Veterans of Foreign Wars, 394 F.Supp. 138 (143-66)
(p.C.D.C. 1975), aff'd 527 F.2d 1387 (D.C.Cir. 1976), cert., den. 429 U.S. 822
(1976), where the court held that Congressional chartering of the VFW,
together with its annual reporting requirement, tax-exempt status, and
statutory entitlement to certain war surplus was insufficient entanglement to
constitute "state action" for purposes of invoking the fifth' amendment's due
process clause as a remedy to alleged sex discriminafion. The court further

held that the VFW could not be said to be performing a "public function" as an
alternative theory of state action.

2/ 39 u.s.c. 201 (1976).
3/ 47 U.s.C. 731 (Supp. V 1975).
4/ 45 U.S.C. 541 (Supp. V 1975).
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respective charters, each is largely independent of the Federal Government;
yet, unusual circumstances arguably bring each within the normative "direct or
substantial control" rule. 1/

The Postal Service was created by Congress as an "independent
establishment of the executive branch of the government. . . ." 2/ While
Congrees retains control over the Service's organic act and its
appropriations, it is exempt from the application of many Federal laws,
including the Buy American Act. Further, it no longer maintains Cabinet-level
status. Because of the independent nature of the Service's operation and its
disassociation with the ministerial level of government, as well as the
reluctance by othér nations to concede similar entities, the United States
rejected attempts to include the Setvice~among the code's covered entities.

If the Service is exempt from coverage, then entities more remote from the
Federal Government, such as those discussed above, will have an even stronger
claim in the future to resist application of the code.

The chartering legislation for both AMTRAK and COMSAT is more
emphatic: both contain provisions denying corporate status as "an agency or
establishment of the United States Government." 3/ Both are structured and
capitalized as private corporations, are subject to the District of ~oluﬁbia

Business Corporation Act, and are intended to be

1/ Compare the status of Nippon Telephone and Electric Company, page 40 n.

1 supra. .
2/ 39 U.S.C. 201 (1976).

3/ 45 U.S.C. 541 (Supp. V 1975) (AMTRAK); 47 U.S.C. 731 (Supp. V 1975)
(COMSAT) .

Each of the characteristics referred to in the text following this footnote
may be found in statutory sections subsequent to 45 U.S.C. 541 and 47 U.S.C.
731 for the respective organizations.
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profit-making enterprises carrying out functions normally associated with the
private sector.

Yet, Congressional control over both corporations is manifested 1n
several ways, apart from the ultimate power to amend or repeal the organmc
statutes. The corporations share many common links to the Government:
several incorporators and directors are appointed by the President with the
advice and consent of the Senate; both must consult with and 1n some 1nstances
are subject to actions taken by other agencies; and each must submit an annual
report to the Congress and the President. In addition, AMTRAK receives
substantial appropriations from Congress; loans received from the private
sector may be guaranteed by the United States; the corporation is subject to
audit by the Comptroller General of the United States; and purchases by the
corporation amounting to more than $1,000,000 cannot be made agroad. 1/
Similarly, COMSAT must respcct detailed Presidential obligations to implement
national communications policy, and is sibject to Federal Communications
Commission direction in many operational areas, including procurement,
rate-making, technical matters, construction, fiscal matters, and rulemaking.
Particularly noteworthy with reference to COMSAT procurement matters 1s a
statutory preference for small businesses.

Taken together, these attributes suggest that both AMTRAK and COMSAT
remain under significant control by the executive and legislativé branches.
Whether this relationship should satisfy the normative test ;f tne code cannot
be answered with assurance. Recognizing that the language of the normative

test will gain real import only as the entity list is negotiated, it appears

1/ Pub. L. No. 95-421, 92 Stat. 923 (1978).
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most meaningful to compare the intent of Congt'eu iti 'cbartorin; the
independent corporations with the purposes of the code. On the one hand, the
undoubted Congressional intent was that these two for-profit corporations
would assume a place in the private sector to the greatest extent possible,
with neither the corporations nor their officials imbued with Federal
authority; viewed in this way, the retained links with the Government may be
seen as only those necessary to ensure that the interests of the public are
reflected in the operations of each corporation. On the other hand is the
less clear, but strongly suggested, assumption that the code is aimed at
government ministeries and their subdivisions -- not the myriad organiz;tiom
tangential to the essential function of government. Comparing these purposes
lends increased support to the argument that AMIRAK and OQPSAT should never be
included on the entity ist — but this may be countered in part by the small
business and buy-American preferences mandated for COMSAT and AMTRAK,
respectively. PFurther, U.S. pressure on other natiqna to concede comparable
organizations would appear to estop as a practical matter outright rejection
of reverse negotiating demands for reciprocity, at lea.at to the extent that
applicability of the normative rule could be denied. A confident resolution
of the status of such entities must await the nqbnisiions by other signatories
leading to formulation of the Annex in each round of future negotiations:
negotiations rather than normative rules will always be Qetemiaative.‘ For
now, however, the operations of entities not on Annex —I -‘wi‘ll ¢oot :nue

unaffected by the agreement.
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Finally, with regard to the present i1mposition of the entity list, 1t
should be noted that section 126(b) of the Trade Act 1/ requires the
Prestdent at the conclusion of these negotiations to .etermine whether any
major industrial country 2/ has failed to make substantially equivalent
concessions competitive trade opportunities "on an ove all basis" 3/ 1n the
MIN. Section 126(c) 4/ then provides that the President must recommend to
the Congress implementing legislation which will deny the benefits of the MTN
agreements to such nations. Annex I is perhaps the major determinant of

reciprocity of competitive opportunities in the government procurement code.

1/ Section 126(b) provides:

The President shall determine, after the conclusion of all
negotiations entered into under this Act or at the end of the 5-year
period begianning on the date of enactment of this Act, whichever is
earlier, whether any major industrial country has failed to make
concessions under trade agreements entered i1nto under this Act which
provide competitive opportunities for the commerce of the United
States in such country substantially equivalent to the competitive
opportunities, provided by concessions made by the United States
under trade agreements entered into under this Act, for the commerce
of such country in the United States.

2/ Under section 126(d) major industrial countries include "Canada, the
European Economi¢ Community, the individual member countries of such
Community, Japan, and any other forexgn country designated by the President
for purposes of this subsection.”

3/ See Trade Reform Act of 1974, Comm. on Finance, S.Rep. No. 1298 93d
Cong., 2d Sess. 94-95 (1974).

4/ Section 126(c) states:

If the President determines under subsection (b) that a major
industrial country has not made concessions under trade agreements
entered into under this Act which provide substantially equivalent
competitive opportunities for the commerce of the United States, he
shall either generally with respect to such country or by article
produced by such country, in order to restore equivalence of
competitive opportunities, recommend to the Congress--

(1) legislation providing for the termination or denial of
the benefits of concessions of trade agreements entered into
under th:s Act made with respect to rates of duty or other
import restrictions by the United States; and

(2) that any legislation necessary to carry out any trade
agreement under section 102 shall not apply to such country.
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While tl2 President is not required to make findings under section 126 with
specific respect to the code, consideration of the MTN implementation package
should i1nclude an examination of the contribution of the agreement to the
o;erall balance of trade negotiated in all of the agreements. This calculus
should account for the provision of the code which allows parties to refuse to
extend benefits of the code to other signatories. 1/ Thus, for example, the
U.S. may refuse to apply the coce to Japan because of the coverage issues,
even though Japan enters into the agreement with respect to other nations. In
that event, the President's findings under section 126 would ignore the code
insofar as Japan is concerned and only account for other agreements to which
the two nations are parties.
Paragraph 2

Paragraph 2 acknowledges that regional and local goverrments will not
be covered by the code (unless they are among the "other desiknated entities"
included under paragraph 1(c)). Therefore, State and local buy-American laws
will be unaffected by adoption of the code. Indeed, adoption of the code may
be seen as an expression of Federal intent not to preempt this area of foreign
comme=ce, and thus previous, State court decisions striking down laws on this
ground may not be good precedent for future cases ihvolving similar
nations. 2/

The question whether State or local procurements made possible by use
of Federal funding — especially where funds are derjived difectly from a

Federal agency included in Annex I -- is not clearly resolved by paragraph 2.

/ See Part IX:9.
/ See pages 24-25, supra.

1
2
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Further, what constitutes a "procurement is nowhere defined in the code, so
that in light of the normative coverage rule with its possibility of
ipterpretation to include "financial control” of an entity, 1/ a procurement
by a noncovered entity through the use of funds supplied by one covered might
be viewed as in fact a procurement by the latter -- and thus subject to the
code. It is arguable that such a rule would have the salutary effect of
preventing circumvention of Annex I in some circumstances.
However, products are normally procured by agenciees for their own use

and if, as in the case f Federal grants, a procurement is made by a
‘noncovered entity solely for its own purposes, then it seems doubtful that the
purchase could be considered one "by the (covered) entity," as specified in
;paragraphs 1(a) and 1(c) —— the purchase is neither technically made by the
srantee nor is it for the grantor. Inclusion of coﬁditions t;garding use of
the funds would not change this relationship, unless the condition went to
.actual administration by the grantor of the funds. Thus, in the absence of
agreement to the contrary (including provision for guch arrangements in Annex
1), it would appear that State and local procurements made with Federal funds
may remain subject to their respective la;s and re;ulations. Further, such
laws as the Public Works Employment Act of 1977, 2) the Rural Elect;ifiéétion

‘Act, as amended, 3/ and the Clean Water Act of 1977, 4/ which authorize grants

to local governments under buy-American conditions, shopld remain unaffected

é

-

1/ See discussion at page 27 supra.

2/ Pub. L. No. 95-28, 91 Stat. 116, section 103 (1977).
5 3/ 7 U.S.C. 903 (1976), as amended by the Work Relief and Public Works
uAppropr1atlon Act of 1938, 52 Stat. 809, section 401.

4/ 33 U.S.C.A. 1295 (West Supp. 1978).
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by the code as long as the purchases are made by the localities, and not an
“entity subject to this Agreement." 1/

Aid may be granted by the U.S. to developing natiqns on the condition
that only U.S. products could be procured with such funds. The Note referring
to this practice sanctions such arrangements. Therefore, 22 U.S.C. 2354
(1976), which in effect requires tied aid where the President cannot make
various findings there specified, 2/ need not be amended. This exception will
cover the practice of tying use of U.S. carriers to such aid; thus, thg
preferences fOt.U.S. flag carriers found in 10 U.S.C. section 2631 (1976), 46
U.S.C. section 1241(b)(1) (1976), and Pub. L. No. 93-623, 88 Stat. 2102
(1974), also would not need revision on thgae grounds alone. Because the
practice of tying aid to domestic preferences is apparently ut%}i;ed
increasingly less often, the potential impact of the Annex is likely to be
nominal in any case.

7.2 PART II. NATIONAL TREATMENT AND NON-DISCRIMINATION

Part II esteblishes the precept of nondiscrimination fundamental to

the purpose and operation of the code. In essence, the well-known principles

] See Part 1:1{a), 1{c).
/ Section 2354(a) provides:

(a) Funds made available under this chapter may be used for
procurement outside the United States only if the President
determines that such procurement will not result in adverse effects
upon the economy of the United States or the 1ndustrxal mobilization
base, with special reference to any areas of 1abor surplua or to the
net position of the United States in its balance of payments with the
rest of the world, which outweigh the economic or other advantages to
the United States of less costly procurement outside the United
States, and only if the price of any commodity procured in bulk is
lower than the market price prevailing in the United States at the
time of procurement, adjusted for difterences in the cost of
transportation to destination, quality, and terms of payment.
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of national treatment and most-favored-nation status are accorded the products
and suppliers of parties to the agreement.
7.2.1. Text

1. With respect to all laws, regulations, procedures and practices
regarding government procurement covered by chis Agreement, parties to this
Agreement shall provide immediately and unconditionally to the products and
suppliers of other parties offering products originating within the customs
territories including free zones of the parties to this Agreement treatment no
less favourable than:

(a) that accorded to domestic products and suppliers; and
(b) that accorded to products and suppliers of any other party.

2. The provisions of paragraph 1 shall not apply to customs duties
and charges of any kind imposed on or in connection with importation, the
method of levying such duties and charges, and other import regulations and
formalities.

3.  Parties to this Agreement shall not apply rules of origin to
products imported for purposes of govermment procurement covered by this
Agreement from other parties to this Agreeﬁent, which are different from the
rules of origin applied in the normal course of trade and at the time of
lmportation to imports of the same products from the same parties to this
Agreement.

7.2.2 Background and Interpretation

Like the comparable GATT Articles from which they are drawn, 1/

subparts (a) and (b) of paragraph 1 protect against two methods of trade

1/ GATT A-icles I (Most Favoured Nation Treatment) and IIi {National
Treatment). Articles II and XIII also express MFN principles with regard to
tar1ff concessions and quantitative restrictions, respectively.
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discrimination. First, subpart (a) requires that any treatment pertaining to
domestic goods and suppliers be equally applied to goods and suppliers of
other parties to the code. Subpart (b) then prohibits differential treatment
among the goods and suppliers of the other signatories. Together these
provisions should result in equal treatment for any signatory's goods and
suppliers on any bid. Of course, the special treatment accorded developing
nations and the numerous other potential excepticns to the application of the
code, discussed elsewhere, will prevent unerringly nondiscriminatory
treatment. Still, Part II is the standard by which all exceptions will be
judged.

One significant difference between the GATT provisions and Part 1I,
however, 18 that the latter provides for conditional MFN and national
treatment: such treatment will be accorded only to other partie; to the
code. Therefore, members of GATT which do not sign the code will be subject
to discrimination in procurement as they would in the absence of any
agreement. As discussed previously in the introduction, the proponents of the
code argue that because Article III:8, excepts government procurement from
Article 1Ii:2, 4, which are incorporated inté Article I:1, defining the scope
of the MFN obligation, the latter clause is inapplicable to procurement
matters and therefore nonsignatories of the code have no grounds for complaint
sbout the conditional MFN provision. Although this interpretation is probably
correct, some GATT members may argue that the Article III:8 ex;eption only
extends to matters with which that article is concerned (i.e., national
treatment), and does not extend to matters in other articles even where the

latter incorporate provisions of Article III -- the incorporation must be read
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as encompassing only the precise language of the provision without
Interpretation by nonincorporated provisions like paragraph 8. Such an
argument, 1f unpersuasive, may yet engender disputes under GATT.

More difficult is Article XVII:2, 1/ which requires members of GATT
to accord "fair and equitable treatment" to products procured by state trading
enterprises, although the provision otherwise excepts such "government"
procurements from the nondiscriminatory obligations of paragraph (1) of that
Article. Thus, purchases by state trading enterprises 1n furtherance of their
commercial operations are subject to Article XVII's nondiscrimination and
purchasing criteria obligations, but when such enterprises instead purchase
imported products "for immediate or ultimate consumption 1n governmental use
and not otherwise for resale or use 1n the production of goods for sale," they
must only observe the "fair and equitable treatment" rule.

Because many of the entities listed in Annex I are state trading
enterprises, 2/ their procurements are subject to Article XVII. If "fair and

equitable” 1s interded as an MFN obligation, then Article XVII would conflict

1/ The text of this provision is set out at page 6 supra.
2/ A G/TT Panel has interpreted the term "state trading enterprises" in
this way:
+ « .the Panel did not use the word "enterprise" to mean any
instrumentality of government. There would be nothing galned in
extending the scope of the notification provisions of Article XVII to
cover governmental measures that are covered by other articles of the
General Agreement. The term "enterprise" was used to refer either to
an instrumentality of government which has the power to buy or sell, @
or to a non-governmental body with such power and to which the
government has granted exclusive or special privileges. The
activities of a marketing board or any enterprise defined 1n
paragraph 1(a) of Article XVII should be notified where that body has
the ability to influence the level or direction of tmports or exports
by its buying or selling.
(Continued)
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with the conditional MFN principle of the code. 1/ Denial of code benefits
to nonsignatories insofar as noncommercial procurements by these enterprises

is concerned may therefore, lead to disputes under the GATT.

(Continued)

22, It is clear from the interpretative note to paragraph 1 of
Article XVII that the activities of a marketing board or any
enterprise covered by paragraph 1(a) of the Article and not covered
bv paragraph 21 of this report would not be notifiable solely by
virtue of a power to influence exports or irports by the exercise of
overt licensing powers; where such measures are taken they would be
subject to other Articles of the General Agreement.

23. Where, however, an enterprise is granted exclusive or special
privileges, exports or imports carried out pursuant to those
privileges should be notified even if the enterprise is not itself
the exporter or importer. .

GATT, 9th Supp. BISD 183-84 (1961). Professor Jackson further states that the
language of paragraph 1(a) includes a corporation or other "enterprise" that,
though under nominal private control, has received some special favor from the
state, giving it an advautage over other firms in the same country. The
wording does not require that the special favor granted give the enterprise a
monopoly in order that Article XVII apply. Jackson, supra page 1 n.l, at

340. Entities such as Japan's NTT and the TVA among many others, seem clearly
to satisfy this interpretation.

1/ "Fair and equitable" may also be interpreted as a national treatment
obligation; i.e., state trading enterprises must treat foreign supplies fairly
and equitably as compared with domestic suppliers, as well as other foreign
suppliers. The issue seems never to have arisen, however, despite the
multiplicity of discriminatory practices which have prevailed heretofore, and,
indeed, gave rise to the current negotiations. This may be due in part to the
language of Article III:8, which exempts from the general national treatment
provision products purchased "by governmental agencies . . . not with a view
to commercial resale . . ."; products purchased with a view to commercial
resale -- as are the vast majority of state trading enterprise purchases --
are covered by Article III. Procurements for internal consumption, and thus
not within Article III, may also have been viewed as too insignificant to
engender disputes. See Dam, supra page 2 n.l, at 321-23. In any case,
because only the potential MFN conflict between GATT and the code has been

raised in this regard, the national treatment interpretation will not be
pursued here.
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The "fair and equitable" clause was originally intended as an MFN
obligation, although the draftsmen apparently felt that the usually tight MFN
language did not quite fit with regard to government purchases. 1/ The
clause was removed from its original position in Article I's general MFN
provisions and placed in Article XVII, apparently "because it was considered
more germane to the problem of state trading."” 2/ But because "state trading
enterprises" do not necessarily include all government entities which may be
involved in procurement, an anomalous distinction was created whereby (1)
government entities were generally excepted from MFN obligations with respect
to their procurements (by the incorporation of Article III:4 into Article
I:1); (2) state trading enterprises were obligated to act nondiscriminatorily
in their commercial operations; and (3) state trading enterprises had to
accord something close to MPN treatment to foreign suppliers with respect to
the enterprise's purchases for its own use -- their procurements other than
those related to their commercial purpdae; for example, telecomminications
equipment purchased by NTT for use Sy the Japanese public in their telephone
system. 3/ The result hardly seems worth the convolutions: procurements by
state trading enterprises as distinguishedAfron all other government entities
must be comparatively insignificant.

Despite the ambiguous language, this result seems probably correct if
one recognizes the overall intent of the draftamen‘tq generally exempt

government procurement of products from the GATT. 5/. Thus; the vast majority

1/ See Jackson, page 1 n.l1 supra, at 359-61.
2/ Td. at 360. ’

3/ This assumes that Article XVII:2 is interpreted to refer only to the
entities with which Article XVII:1 is concerned, since the latter is

incorporated into the former. See GATT, lst Supp. BISD 60, par. 4 (1953)(The
Belgian Family Allowances case).

4/ See the discussion at pages 5-7, supra.
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of procurements subject to the code will not run afoul of Article XVII:2.
Nevertheless, there appears to be significant potential for challenge by GATT
members which do not sign the code, to discrimination by code signatories, in
procurements by the latters' state trading enterprises where the purchases may
be technically procurements but really associated with the commercial purpose
of the enterprise. Unfortunately, a definitive estimate of the outcome cannot
be made at this time because Article XVII:2 has never served as the basis for
a complaint and 1ts meaning 18 unknown. The code seem:> deficient 1n this
regard because 1t fails to confront the problem of 1its relatioﬁship to the
General Agreement.

Paragraph 1 requires that nondisc¢riminatory treatment be effected
"immediately and unconditionally." These requirements apparently must be
fulfilled as of January 1, 1981, when the agreement enters int; force pursuant
to Part IX:3. The forthcoming two years should allow sufficiént time for
entities to make necessary revisions in their procurement procedures and
modify incipient invitations for bids so that as of the target date all
covered procurements will satisfy code requirements as agreed in Part IX:6.
"Immediately and unconditionally” may be réad as an admonishment that
nondiscriminatory treatment must be accorded with the commencement of eaéﬁ

procurement after January 1, 1980.

Part IX:1(c) also allows nonparties to accede to the agreement on

conditions "to be agreed between that government and the parties to this

Agreement." 1/ Thus, "immediately and unconditionally" may be waived for new

members.

1/ See the fu-ther discussion at page 171 1infra.
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Paragraph 2 simply recognizes that the customs duties and procedures
associated with the importation process will remain unaffected by the
procurement code. The languages however, does not imply the converse; i.e.,
that parties may discriminate in the application of such charges and
procedures, Article I of the GATT, which requires MFN treatment in such
matters, remains applicable to Suych conduct.

Paragraph 3 simply provides that whatever rules of origin are
normally applied to the trade of products ‘mong the parties to the code will
be applied for purposes of the code. Because suppliers of nonparty nations
could effectively gain the benefits of the code without adhering to it, by
transshipping their products through one nation party to the code, thence to
the procuring government, the conditional MFN provision would be unworkable
absent rules to determine whether the origin of tendered products is in fact a
party to the code. 1/ Paragraph 3 purports to satisfy this need. It is not
without interpretative difficulties, however.

The U.S. has long utilized a "substantial transformation” rule of
origin for some customs purposes. 2/ Under this rule, the originating
country is considered to be the one in which the constituent materials of a
product were "substantially transformed . . . iato ; new and different article

, of commerce.” 3/ While it is asserted that this rule is the one normally

1/ See ﬁenerallz Nusbaumer, '"0rigin Systems and the. Trade of Developing
Countries," 13 J. World Trade L. 34, 34~37 (1979).

2/ The substantial transformation rule is one of judicial origin. It arose
largely in connection with marking problems, and continues to be an integral
part of the criteria for determining proper marks of origin. 19 U.S.C. 304,
1202 (1976) (19 CFR 134.1(d)(1), 134.34(h), 134.35 (1978)). See U.S. v.
Friedlander & Co., Inc., 27 C.C.P.A. 297, 302-03, (1940) (citing T.D. 49658).
It also is a significant part of the rules of origin developed for
implementation of the GSP, as noted in the text on the following page. 19
U.5.C. 2461 et seq. (1976) (19 CFR 10.171-178 (1978)).

3/ 19 CFR 10.177(a)(2) (1978). See also 10 Cust. Bull. 176, T.D. 76~1oo
(1976)(GsP). 5
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applied to imports for MFN duty purposes - this is supposed to be signified by
the phrase "normal course of trade" - the language of paragraph 3 and U.S. law
belie any such direct conclusion. Thus, when deciding whether goods originate
in Communist-dominated areas for purposes of applying column 2 duty

rates, customs officials must determine whether the articles are "imported
directly or indirectly (from such areas) (and are not) the growth, produce, or
manufacture of any other nation or area." 1/ As one court noted: "It would
be difficult, if not impossible, to define exact standards for determining the
duration of stay of merchandise in an intermediate country, the nature of the
transactions to which i is subjected there,. and other circumstances necessary
to divest it of its station as an import, direct or indirect, from the
Communist-dominated country in which it ofiginated." 2/ ~Whethef an article
has undergone a substantial t:ansformation is thus obviously n;t'the sole
determinant of origin. Iadeed, the origin rules promulgated in implementing
the GSP rely primarily on a cost formula: an article is entitled to GSP
treatment where the sum of (1) the cost of the materials produced and, (2) the
direct processing costs performed in the beneficiary developing nation is not
less than 35 percent of the: appraised valu; of the article. 3/ For a
material to be counted in calculating the cost, it ;ust be a constit;ent
material which is wholly the growth, product, or manuéacture of the

beneficiary country, or one substantially transformed there into a new and

H

1/ T.D. 52788; 19 U.S.C. 1202, 3(e) of the General Headnotes to the TSUS.

2/ United States v. Hercules Antiques, The Danvill Co., 44 C.C.P.A. 209,
2127 (1957).

3/ 19 CFR 10.176(a) (1978; (interpreted in T.D. 76-100, 10 Cust. Bull. 176
(1976)j. The percentage rises to 50X when the article is produced in two or
more beneficiary countries who are members of an association. Id. at
10.176(b). —

56



257

different waterial. 1/ Because the rules for communist-dominated areas and
GSP nations may be interpreted to be the '"rules of origin applied in the
normal course of trade and at the time of importation to imports . . . from
the parties" to the code, since most trade with those nations is covered, 1t
could appear that each rule must be implemented for appropriate application to
procurements covered by the code; tiwus, for example, articles procured f:om a
GSP nation party to the code would te subject to the GSP rules. Adoption of
these rules in this instance might also be consonant with U.S. obligations
under Part III:2 to "facilitate" exports from developing nations.

Similarly, various rules of origin criteria are employed ty other
nations "in the normal course of trade," assuming that phrase is not a term of
art. For example, particularly important here may be those rules applicable
to goods shipped beiween EC and EFTA countries which, because of their

admittedly protectionis: design and effect, 2/ have been the subject of

1/ I¢. at 10.177(a).

2/ U.S. exporters have complained both about the EC/EFTA rules and the way
the rules are administered. These rules apply to products shipped between EC
and EFTA countries. Generally, the rules require that to be deemed products
originating in the EC or EFTA, and thereby entitled to preferential tariff
treatment, nonorigin materials must be transformed so that the finished
product attains a wholly different BTN four-digit classification. However,
for some product categories additional rules must be satisfied. For example,
for some final products origin status will not be accorded if certain
manufacturing processes were used; others will fail if certain manufacturing
processes were not used. Further, some final products may incorporaté only a
specified Tow percentage value of nonorigin materials. Still other rules
allow origin status for products not satisfying the general tarxff-headxng
rule if only 5 percent of the value of the finished product :s of nonorigin
material. Finally, to administer the rules certain accounting practices are
required, such as physical segregation and identification of origin of
constituent parts of imported products. Such segregation acts as an effective
bar to textile imports, and would do the same for chemicals and small
electronic compcnents were not such segregation informally waived for those

(Continued)
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bilateral negotiations with the United States conducted concurrently with the
MIN. Whatever results from the negotiations may be applied to exporters
attempting to tender for procurements in EC or EFTA countries which are
parties to the code. The application of these rules would have substantial
indirect effects on U.S. exporters. For example, if Sweden, an EFTA member,
were seeking to procure electronic computing equipment, a supplier in France
(or any EC member) will be advantaged because of the EC/EFTA rules of origin
vhich make lower duty rates —— and thus the costs of supply -- contingent upon
meeting the rules of origin for electronic equipment. Because of the design
of those rules, the French supplier will find it too expensive to incorporate
U.S. components into his equipment. Thus, U.S. component suppliers will be
deprived of the indirect beunefits of increased procurement opportunities in
these EC/EFTA for these products -- and cannot complain becaus; they are not
the suppliers to the procuring entity.

These particular EC/EFTA rules will not affect the status of U.S.
bics because the United States is a country entitled to the benefits of the
code; thus, there is no issue of allowing the U.S. benefits to which it is not
entitled by transshipping procured gcods tﬁrough one EC to an EFTA country, or

visa versa. From the language of the code, however, it is unclear whether

(Continued) .

two sectors. Nevertheless, the rules themselves are particularly restrictive
of imports of (1) textiles, (2) machinery, electronic equipment and
instruments (CCN chapters 84-92), and (3) chemicals.- A good description of
the problem may be found in Krist and Kristoff, EEC and EFTA Rules of Origin

Governing Preferential Trade, U.S. Dept. Commerce Overseas Bus. Rep. (OBR
74~04, April 1974).

It is expected that an acceptable compromise liberalizing the rules
will be reached for the latter two categories of products. A change in the
textile rules seems, however, unlikely at this time.
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these rules would be applicable to nonparty nations which attempt to transship
through an EC or EFTA country. Moreover, it is unclear exactly what the EC,
EFTA, or Japanese rules are which are used in the normal course of trade, and
which are applicable to this agreement (but the particular EC/EFTA rules
described above are not, we are assured, the MFN rules contemplated by
paragraph 3). If the rules to be adopted by these countries are significantly
more relaxed than the U.S. rules, then it would appear that U.S. suppliers
will suffer comparative disadvantage because procurements by those nations
will be more'subject to bids from nonparty nations concealed by transshipments
through member nations. The Commission has insufficient information to
evaluate this issue at the present time.

7.2.3 Implementation

7.2.31 International Arrangements

As described above in section 7.1.31, the United States in certain
circumstances waives application of the Buy American Act to Canada and
facilitates bidding by Canadian firms on defense procurement contracts. 1/
Because Part II mandates most-favored-nation treatment by signatories to the
code, this special agreement favoring procurement of Canadian products would
be suspect in the absence of similar treatment for the other signatories. But
the Canadian arrangement is limited to the procurement of defense-related
goods, an area excepted in Part VIII from application of the code. 2/ To the

extent implementation of the Canadian agreement complies with Part VIII --

1/ The waiver was promulgated by DOD pursuant to discretion vetoed in
agency heads by section 10(d) of the Act, 41 U.S.C. 10(d) (1976). The

Comptroller General does not question this exercise of discretion. See 54
Comp. Gen. 44 (1974).

2/ See the discussion at pages 159-62 infra.
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l.e., material programs relate to procurement indispensable for aational
defense purposes -- it shouvld remain unaffected by the code. The agreement
would require re-examination to the extent that it allows special treatment of
Canadian scupplies of products not so indispensable -- i.e., nonwarlike goods.
The United States has entered i1nto several military procurement
offset agreements whereby Buy American Act requirements are waived, 1/ as
described above in section 7.1.31., These are of two types: (1) agreements
arising out of the NATO equipment standardization program, and (2) a "strict"
sales offset with the Swiss Government associated with 1ts purchase of F-5
warplanes. Becauge both types of offsets grant preferential treatment to the
respective parties, on the surface they violate theQIFN principle of Part II.
Exceptions to the code will likely exempt these arrangements from the
necessity of adherence to code pr:nciples, however. Most importantly, Part
VII:1 excepts actions 'neces3ary for the protecticn of (a party's) essential
securlty interests, .elating to the procurement of arms, ammunition or war
materials, or to procurement indispensable for national security or for
national defence purposes.”" 2/ The offset arrangements with the NATO coun-
tries clearly are directed towards develoéing a more effective defense system
for the alliance and therefore generally fit within the Part VIII eiceptién.
The only question likely to be raised in this regard would concern

procurement of nonwarlike goods, such as uniforms, stainless steel flatware,

tl

1/ The waiver of the Buy American Act for purchases from foreign firms

under these MOU's is also supported by the Comptroller General. See 51 Comp.
Gen. 195 (1971).

2/ The text of Part VIII is set forth in its entirety in section 7.8.1,
page 155 infra.
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and similar items which are widely sold commercially outside of the military
market. The thrust of the exception seems clearly intended to preclude abuse
of‘the protection 1t affords; thus, actions must be "necessary for the
protection of . . . essential security interests," or relate to the

procurement of warlike goods or products "indispensable for national security

(or defense)." 1/ The more remote NATO purchases are to these 1indicia, the
less credible i1s an argument for exemption from the code.

A possible counterargument would be that while 1ndividual
procurements of nonwarlike goods may not fit within the exception, the
purchases should be viewed in the aggregate, as a single military
standardization program of which each comprises a small but important part;
the effectiveness of the entire program is directly related to the maximum
achievement of standardized procurement. PFurther, because the:overall program
18 clearly within the exception, each of 1ts components should be as well.
Therefore, all purchases made pursuant to the offset arrangement are arguably
exempt from the code, including Part 1I,

Although the counterargument 18 persuasive in view of the clear
purpose of the code, restrictive language of Part VIIT certainly makes 1t
arguable that those products most removed from "essential security Qterests
could be procured by the parties to the offsets only in accordance with code

principles, if the purchaser is a signatory of the code.

l/ As discussed i1nfra 1n section 7.8. 3, pages 159- 65, the language of the
national security exception is ambiguous in that it is unclear whether a party
must demonstrate a procurement program be both necessary to protect an
essential security interest and relate to procurement indispensable for
national security, or merely satisfy one of those criteria. The latter
conclusion 18 assumed here.
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A similar analysis is applicable to the strict offset arrangement
with Switzerland. One further observation should be made, however. As
described above, the General Electric and Northrop corporations are marketing
S;isa nonmilitary products as part of the effort to fulfill Swiss offset
rights gained pursuant to the sale of the F-5's. If such products are offered
to government purchasing entities which are obligated to grant them
preferences, and are otherwise covered by the code, then it would appear that
despite any offset arrangement, the products could not achieve preferred
status because they do not fit within any apparent code exception &nd to
discriminate in favor of them would contravepe Part I1's MFN principle.

A final set of issues relating to conditional MFN ariees from various
bilateral FCN agreements to which the U.S. is a party. These agreements
generally provide for unconditional MFN treatment, although mo;t contain
clauses allowing the U.S. to derogate from that obligation where 1ts GATT
obligations are in conflict. Assuming that the procurement code will be
accepted as a part of U.S. GATT obligations -- a proposition closely tied to
the dispute over conditional nFN among GATT members themselves -- most such
FCN treaties should occasiog no conflict with the code. For FCN treaties
containing no GATT exception, however, there is a distant possibilit} that
partners to the treaties would involve the unconditional MFN ciause to assert
entitlement to the benefits of the code without adhering to it. ‘Whether this
issue will be resolved through legal or diplomatic means cannot be determined
at this time.

7.2.32 United States Law

Part II sets forth the national treatment and most-favored-nation

principles central to the code's implementation of nondiscriminatory
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procurement policies among its signatories. Thus, for those procurements
covered by the code, nations must treat foreign goods and suppliers of
signatories equal to 1ts own and to all other such foreign goods and suppliers.
. These requirements are contrary to the favoritism guaranteed American
suppliers by the laws enumerated above 1n section 9.1.32. 1/ Some of those
laws (and associated regulations) outright prohibit the purchase of
foreign-made goods, while others merely grant preferential consideration to
domestic firms; but no matter how achieved, each results 1n treatment more
favorable for domestic than foreign suppliers., Such discrimination clearly
contravenes Part II of the code.

As previously suggested, however, some of the laws are specifically
excepted by the code and will remain unaffected by its adoption. Thus, Part
IT will clearly have no affect on the statutory preferences granted products
made by prisoners and blind or handicapped persons because such programns are
excepted by Part VIII:2. 2/ Further, the Buy American Act and several
Defense Appropriations Act provisions which prohibit the purchase of certain
foreign goods will be unaffected i1nsofar as they are applied to entities or
purchases not covered by the code. For example, AMTRAK observes a
buy-American provision with regard to purchases exceeding $1,000,000, but will
not be included on Annex I listing covered entities. 3/ Further, the Berry

Amendment and Byrnes-Tollefson Amendment restrictions will not be affected.

1/ See pages 33-48 supra.
2/ This provision 1is discussed infra at section 7.8.3, pages 159-65.
3/ See the discussion of Annex I at pages 24-30, 38-46 supra.
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Similarly, purchases valued at less than the threshold amount and thore within

other exceptions, such as found in Part VIII:1 (which excepts procurements

indispensable to national defense or security), will not be affected by the

code. 1/ The final compilation of Annex I will provide the most accurate

measure of the applicable scope of various U.S. laws.

" Specifically, U.S. laws and procedures which would appear to

contravene Part II if applied to procurements within the code's coverage may

be described as follows: 2/

l.

The Buy American Act, 41 U.S.C. 10a-10d (1976), implemented by
Executive Orders 10582 and 110?1, is the type of law the code is
expressly designed to repeal. The Act generally grants domestic
sources a preference when consideration is made of bids on
products procured for public use within the United States. This
express discrimination against foreign suppliers

clearly cannot stand in light of Part II of the Code, which
requires national treatment to be accorded foreign goods and
suppliers. |

The various Department of Defense Appropriations Act provisions,
Pub.L. No. 94-212, 90 Stat. 153 (1976), se<tions 709, 723, 729
and tit. IV, and Pub.L. No. 90-500, 82 Stat. 849 (1968),

section 404, prohibiting the purchase'of certain items ;broad,

must be examined in light of Part VII which excepts from the

1/ In this regard, the mere insertion of a buy-American provision in a
Defense Appropriations bill is clearly not determinative of whether the
criteria for the national defense or security exception have been met.

2/ The provisions of these laws are described supra in section 7.1.3, pages

30-48.
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code procurement indispensable to national defense or security.
Procurements not so indispensable and otherwise covered must
abide by the non-discrimination principles. The Act's ban on
foreign purchases of stainless steel flatware, food, shoes,
textiles, clothing, and busses is arguably not within the sphere
of procurement indispensable to national defense or security,
and would thus contradict the code. However, these laws are
currently expressly excepted from Annex I, despite the inclusion
of DOD otherwise, and therefore do not presently require repeal
or amendment.

3. The provisions of the GSA Appropristions Act, Pub, L. No. 95-81,
91 Stat. 354 (1977), section 506 and Pub. L. No. 94-91, 89 Stat.
441 (1975), section 505, (see also 41 CFR 5A 6.104-50(b)
(1977)), which prohibit the purchase of stainless steel flatware
from foreign sources and impose a 50% value differential on the
purchase abroad of measuring equipement'and handtools as an
alternative to the Buy American Act differential, 1/ fit within
no obvious exception and would therefore contravene the code as
to purchases otherwise covered. Again, however, these '
provisions are specifically excepted from Annex I'and do.uot
presently require repeal or amendment,

4. The several laws establishing a policy fa&oriné the award of

contracts to small businesses, including 15 U.S.C.A. 631-644

1/ Whichever percentage 1s higher is applied for purposes of comparing the
domestic and foreign bids. See 41 CFR 5A 6.104-50(b) (1977).
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(West Supp. 1978) and recent amendments in Pub. L. No. 95-507,
(92 stat. 1757 (1978)), 22 U.S.C. 2352 (1976), and 41 U.S.C.
252(b) (1976), establish a prohibited form of national treataent
discrimination because for the purposes of these laws small
businesses are defined to include only American enterprises
fitting the pertinent criteria. The strong social and economic
policies underlying these set-aside programs find no safe harbor
in the code; only an express exception to Annex I protects them.
Small businesses are particularly conpetitiQe in regard to
subcontracting opportunities, but the threshold amount
triggering the Agreement may not alone be sufficient to avoid
having the code apply to th;n, absent the‘e*ception, even where
the value of the subcontracts is less than the éhreshold. 1/
For example, a procurement contract for the pu;pose: of the code

arguably must

1/ The award of substantial contracts to small businesses is contemplated
in U.S. procurement regulations. For example, FPR section 1-6.104-4(b) (41
CFR) enumerates the criteria for evaluating bids under the Buy American Act,
including the imposition of a value differential to be added to foreign bids
— usually 6% of the bid, but 12% where the firm submitting the low acceptable
domestic bid is a small business or labor surplus concern. The section then

provides:

However, if an award for more than $100,000 would be made to a
domestic concern if the 12 percent factor is applied, but would not
be made if the 6 percent factor is applied, the case shgll be
submitted to the head of the agency for decision as to whether the
award to the small business concern or labor surplus area concern
would involve unreasonable cost or inconsistency with the public
interest. . . . If the foregoing procedure results in a tie between
a foreign bid as evaluated and a domestic bid, award shall be made on
the domestic bid.

If the threshold value of Part I:1(b), becomes $100,000 or less after future
negotiations, then this provision will be in obvious conflict with the code's
national treatment obligation.
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be viewed as a single purchase, regardless of whether the
ultimate product will be supplied solely by the contractor or
through a number of subcontracts. 1/ In this light, the
requirement of discrimnation in fulfillment of a part of the
contract by preferring small businesses as subcontractors must
be viewed as discrimination in the award of the whole: 1in
effect, only qualified national treatment 15 being extended by
precluding full foreign receipt of the total value of the
coutract.

Perhaps a sufficient answer with reference to
subcontracting requirements may be that conditions imposed on a
prime contract in favor of small businesses are ones affecting
domestic and foreign suppliers alike -- both must observe the
set-asides in administering the prime contract, and therefore
national treatment obligations are satisfied when they are
observed 1n regard to the prime contracts only.

But this rationale still leaves open the question whether
the threshold amount is determined with reference to the size of
the prime or the subcontract. If the subcontracts are
considered an integral part of the prime contract, as suggested
above, then the obligations of the entity procuring the prime
contract, 1ncluding those imposed by the code, ﬁay not be solely
directed to the award of the prime contract but also carry

forward to ensuring that it is administered in a way comporting

1/ Compare Part 1:1(b), discussed supra at section 7.1.2, which integrates
procurements in some circumstances in order to preclude circumvention of the
coverage rules. 67
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vith the code -- including the award of subcontracts. 1/
Because under the set-aside program a proportion of the
subcontracts must be awarded only to domestic small businesses,
a question of breach of code obligations would again arise for
those subcontracts set aside.

At this time, of course, the set-aside programs will not be
affected by adoption of the code. First, as a result of
criticism of this impact, the United States obtained an express
exception in Annex I for small and minority business set-aside
programs 2/ in return for inclusion of NASA on the entity list.
Second, it appears that at least limited offsets for small and
minority
business subcontractors could be sanctioned under Part V:14(h).
Therefore, these set-aside programs should remain unaffected by
the code. However, the problem may become increasingly
significant as the signatories engage in the further

negotiations to which they are obligated, with a view towards

1/ Compare FPR 1-1.1310-2 (41 C.F.R. section 1-1.310-2 (1977)), which

requires that
inserted into
to impose the
also to carry
subcontracts,

certain clauses pertaining to minority subcontractors be

prime and subcontracts. The effect of the provision is not only
preference for minority businesses on prime contractors, but

the program through to the subcontracts and subcontracts of the
ad infinitum. Similar regulations produce the same preference

carry-over for small businesses (FPR 1-1.710-2-3, 41 CFR section 1-1.710-2-3
(1977)) and labor surplus area concerns (FPR 1-1.805-2-3, 41 CFR 1-1.805-2-3

(1977)).

2/ See page 249, in Annex I infra.
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expanding code coverage 1/ -- and the clear goal of the United
States is to progressively decrease the threshold and otherwise
extend coverage. Whether the set-aside programs will ever be
covered cannot, of course, be answered at this time.

5. The minority business set-aside program, FPR section 1-1.13 et
seq., 1-7.103-12, -7.202-28, -7.402-33, ~-7.403-55, -7.602-33,
-7.603-24; 41 C.F.R. 1-1.13 (1977) (see also Executive Orders
11158, 11458, and 11625), 42 U.S.C.A. 6705(f)(2) (West Supp.
1978) and Pub. L. No. 95-507, 92 Stat. 1757 (1978), though not
entirely statutory, must be analyzed in the same manner as the
programs for small businesses. Minority businesses by
definition include only American firms; thuu; this preference
program triggers the national treatment ptinciplés.A Strong
economic and social policies also underlie the minority business
set-asides, but again theré exists no textual provision which
would allow it to continue for covered procurements. The same
reasoning questioning application of the code to prime contracts
only for the am;ll business sét-asides is equally applicable
here. But because of the exception iﬁ Annex I, and the-off;;t
provision of Part V:14(h), this set-asid; program will not be
affected by the code. .

6. The Labor Surplus Area set-aside program;‘as f;und in 15
U.S.C.A. 644(d) (West Supp. 1978), FPR 1-1.800 et seq (41 CFR

Ch. 1 (1977)) and 29 CFR 8.1 et seq. (1977), and E.O. 12073,

1/ See Part 1:1(c), and Part IX:6.
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also reflects strong economic and social policies but calls for
additional, somewhat different analysis. This program 1s
substantially derived from the section of Defense Manpower
Policy No. 4, 32A CFR Ch. 1, part 134 (1977) 1/, providing that
preference be given to bids which, 1f executed, would benefit
areas of persistent unemployment or underemployment 1n the
United States. The policy is a part of the overall defense
preparedness plan, and can be construed to satisfy the language
of Part VIII excepting from the code procurement indispensable
to national defense or security. This justification may suffice
to exempt the program despite alternative legislative grounds of
program authority now found in 15 U.S.C.A. 644(d) (West Supp.
1978), 2/ and Executive Order 10582, which impleeent the Buy
American Act in part by providing a similar preference for areas
of substantial unemployment; if grounded on either of these
alone, the labor surplus program would appear to conflict with
the code because the Buy American Act contravenes the national
treatment clause, as described above, a2nd programs to ameliorate

economically distressed areas find no shelter in the code.

1/ The original statutory authority for this executive branch policy
statement resided in the Defense Production Act of 1950, 50 U.S.C. App.
2061-2166, E.O. 10480 (1953) and E.O. 11051 (1962).

2/ 15 U.S.C.A. 644(d) expires September 30, 1979, unless renewed prior to

that time.

See 15 U.S.C.A. 644(£) (1978) (West Supp. 1978).

70



271

Even if the program is recognized as being an essential
part of the defense preparedness plan, however, some objections
may be raised if the preference 1s applied to deny awa:cds tod
foreign bidders on contracts unrelated to war materials. The
essential issue 18 similar to that discussed above with
reference to the NATO military standardization program: 1/ for
purposes of determining whether the code applies, are
procurements to be isolated or must a program of procurements be
viewed in the aggregate because the goai of maximum military
preparedness can only be achieved through total program
implementation?

The analysis of this issue for the Labor Surnlus Area
program differs somewhat from chat of the NATO pr;gram because
the purpose of the latter is to standardize equipment, some of
which is remotely related at best to essential defense needs; so
long as a supplier from a non-NATO member could satisfy the
pertinent performance requirements and could supply the goods to
all NATO members, the immedi ate pu-pose of standardization would
be satisfied. Only the further problem of ensuring an |
industrial base for future production and replacement parts
would remain. For nonessential military purchases, however,
there would be no further policy consiJeration éf maintaining a
dom2stic industry in case of national emergency; presumably, the
consequences of a sudden scarcity of such goods would be
negligible and therefore essential security interests are not at

stake.

1/ See section 7.1.31, pages 30-33 supra.
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The focus of the Labor Surplus Area program is not to
maintain an assured supply of particular goods, but rather to
maintain a stable, dispersed labor force. l/ The achievement
of this latter goal does not depend on what sort of goods are
the subject of a contract to be granted a preference. Thus,
unlike the NATO program, an argument could be made that the
preference program must be viewed in the aggregate and as such
fit within the national security exception of Part VIII.

This argument assumes the parties to the code agree that a
stable, diépersed labor force is an "action. . .necessary for
the protection of . . . essential security interests." 2/ But
the Labor Surplus Area program in reality reflects the type of
economic-based preference which the code was enéisioned as
prohibiting; it seems unlikely that the United States would be
able to point to the demonstrable defense-related origins and
goals of the program as sufficient to justify an exception under
Part VIII. Therefore, the Labor Surplus Area set-aside program
will most likely be treated-under the code as the small business
and minority business programs are: all are in conflict asgent
an exception. Unlike the latter two, fhis set-aside program has

no protective exception in Annex I.

/ See Defense Manpower Policy No. 4, 32A CFR Ch.l, part 134, par. 1 (1977).
See Part VIII:1 discussed infra at section 7.8.3, pages 159-165.
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It m§, be noted that the threshold value determinative of
code coverage 18 far less likely to affect the practicol 1mpact
of the code on the operation of the Labor-Surplus Area program
thtan 1t may the small business and minority preference programs
bacause the latter two are more often involved with smaller
contracts or subcontracts. Moreover, the impact on this program
will most likely increase as the obligatory further negotiations
succeed 1n lowering the threshold.

7. The AMTRAK Appropriations Act provision, Pub. L. No. 95-421, 92
Stat. 923 (1978), which requires purchases of greater than
$1,000,000 to be placed with domestic firms, contravenes the
nat.onal treatment clause. Because it does not purport to be
based on safety considerations, i1t could not be excepted under
the provision of Part VIII dealing with considerations of public
safety and no other exception is applicable. The Act will not
be affected by the code, however, because AMTRAK is not a
procuring entity covered by the code. As discussed previously,
1/ the question of coverage under the normative rule is a close
one, likely to be resolved on an ad hoc basis only by the future
negotiations affecting the composition of the entity list.

8. Provisions of the foreign-aid laws, 22 U.S.C. sections 2352 and
2354 (1976), restricting the purchase of foreign products with

such funds appear valid despite their surface contradiction of

1/ See section 7.1.3, pages 30-48 supra.
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the national treatment clause -- an interpretive note expressly
exrmpts from the coverage of the code such provisions relating
to tied aid. Both of these laws prescribe restrictions in the
nature of tying arrangements, one for small businesses znd the
other for American enterprise generally, and ar: thus excepted.

9. The express purpose of the foreign-built dredge law, 46 U.S.C.
292 (Supp. V 1975). is '"the protection of Amerizen shipyards,
American shipping, and American labor against foreign
ccmpetition."” 1/ The law appears to cover tha use of
foreign-built dredges purchased by American firms, as well as
their use by foreign firms under ccntract to perform dredging
operations, the latter situation being likely ex-mpt from the
Code as constituting a service, not a produci. Thus, the law
would appear to conflict with Pert II's nationzl treatment
principle insofar as it would prevent a procuring entity from
rurckesing a foreign-built dredge.

It should be noted, however, that the Byrnes-Tuilefsou
Amendment to the DOD Appropriations Act, Pub. L. No. 94-212, 90
Stat. 153 (1976), tit. IV, prohibits the purchase of any
foreign-built vessel. At least to the extent that dredges may
be purchased by DOD funds, then, the viability under the Code of
the foreign-built dredge law may be a moot issue, as the DOD
provision is exc2pted from coverage in Annex I and could be used

to require purchase of domestic-built dredges.

1/ s. Rep. 2384, 59th Cong., lst Sess. 2-4 (1906).
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Use of the Byrnes-Tollefson Amendment may prove
particularly useful _n this context. American dredge
manufacturers have recently complained that the Corps of
Engineers, among other purchasers, have been buying aredges that
consisted of an American vessel carrying Dutch dredg:ng
machinery. Obviously, the machinery 1s the essential part of a
dredge, but apparently because the vessel 1s documented as
American, the dredge complies with the requirements of 46 U.S.C.
292. But the Byrnes-Tollefson Amencnent prohibits both the
purchase of vessels and major components -- which 1n the case of
a dredge would seem to encompass the foreign machinervy. A
colorable argument thus could support use of the
Byrnes-Tollefson Amendment to prohibit the purchése of dredges
lncorporating substantial foreign equipment without the conflict
with the code which use of the foreign dredge law would
precipitate.

The several statutory preferences mandated fcr U.S. flag air and
sea vessels, 10 U.S.C. 2631 (1976), 46 U.S.C. 883 and 1241(b)(1)
(Supp. V 1975) and 49 U.S.C. 1517 (1976}, seem likely fo
withstand the application of Part II's national treatment clause
1n most cases -- transport of supplies constitutes a serv:ice,
not a product, and therefore 1s not within the scope of the code
as defined 1n Part I, paragraph 1(a). However, the latter
paragraph brings within the code “services incidertal to the
supply of products 1f the value of these 1ncidental services

coes not exceed that of the products themsalves. . . ." Thus,
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1f a procuring entity entered into a C.I.F. contract with a
foreign supplier for goods exceeding in value the cost of their
shipment, the Code's national treatment clause would conflict
with the laws to the extent they would require shipment on U.S.
flag vessels.

The Merchant Marine Act, in 46 U,S.C. 1155 and 1176 (1976),
provides that ships authorized to be constructed pursuant to
;tograma administered under the Act must be built in American
shipyards with American materials, and further, that ship
operators who receive subsidies under the Act "with respect to
subsistence of officers and crews" must also purchase where
possible American materials for such subsistence. The law was a
depression-era measure to assist the American maritime 1ndustry,
and it does not appear that any grants or subsidies under the
Act are used to procure vessels for the govermnment, although
some provisions are designed to allow acquisition or deployment
of vessels which may contribute to the national defense in an
emergency. Whether the Act szt be administered in accordance
with the code thus appears to be the question whether control
over funding suffices to bring the procurements within the
coverage contemplated by Annex I. Unless the code is amended to
state otherwise, the purchases made with such grants appear to
be outside the code because they are procurements not for the
Department of Commerce, but for private parties. Viewed in this

manner, the statute need not be amended or repealed.

76



Lt

IR ECEET W

T A HaR A o nn

L

12. The several appropriations restrictions which impose
buy-American provisions on state and local grantees, i1ncluding
the Public Works Employment Act of 1977, 1/ the Rural
Electrification Act of 1936, 2/ as amended, the Clean Water Act
of 1977, 3/ and the Surface Transportation Assistance Act of
1978, 4/ appear not to be affected by the code because
procurements made with funds authorized by them should not be
considered purchases by entities listed on Annex I; rather,
these are procurements made by state and local governments which
are excepted from the code in Part I:2. This conclusion 13
discussed in more detail at pages 26-30 supra.

13. A limited "Buy-Indian" proviéion 18 contained 1n 25 U.S.C. 47
(1976), which obligates the Secretary of the Intérior, "go far
as may be practicable . . . in (his) discretion," to purchase
Indian products. When invoked, the provision becomes another
kind of buy-American provision. However, the discretion vested
in the Secretary could be exercised to avoid any possible
conflict with the code, so that no implementing steps need be
taken with respect to the statute. Further, native Americans
are minorities within the meaning of the minority business
set-aside program, which is excepted from the code and could be
used 1n the same circumstances as the Bui Indi;n Act. See FPR

sections 1-1.303, 1-1.310-2 (1978).

Pub. L. No. 95-28, 103, 91 Stat. 116 (1977).

/
/ 7 U.s.C. 903 (1976), as amended by 52 Stat. 809, 401 (1938).
/ 33 U.S.C.A. 1295 (West Supp. 1978).

/

Pub, L. No. 95-559, 92 Stat. 2689 (1978), section 401.
717
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Thus, several of the above statutes, and the associated regulations
promulgated thereunder, affect the American procurement process in a manner
that will contravene the national treatment and MFN principles of the code
under certain circumstances. If the United States 1s to adopt the code,
legislative steps must be taken to conform these laws to code obligations.

Because the policies underlying these laws may still be desirable for
procurements not covered by the code, the Congress may wish not to amend or
repeal any of them. Further, because determination of the code's effects on
-  particular procurements must necessarily be on an ad hoc basis -- owing to the

questions of coverage, exceptions, conditional MFN, and similar issues -- and
ﬂ because these issues are subject to the changes wrought by the future,
obligatory negotiations, the Congress should consider any implementing scheme
lncorporating a broad grant of authority to the executive branch to administer
the code 1n a way accounting for the many variables occasioned both by code
% rules and broader foreign policy factors. The latter factors