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UNITED STATES INTERNATIONAL TRADE COMMISSION

WASHINGTON. D.C. 20438 JN 15 1979

Honorable Russell B. Long
Chairman, Committee on Finance
Inited States Senate
‘"azhington, D.C. 20510

Dear Mr. Chairman:

This is in response to your request of August 9, 1978, with respect to
the impact upon the U.S. economy of the implementation of the tariff and
nontariff agreements negotiated at the Multilateral Trade Negotiations
(MIN). Specifically, you requested the Commission to--

1. Analyze MIN nontariff measure (NTM) codes
and agreements to determine the domestic
industrial and agricultural sectors which
weild be significantly affected by each NTM
code.

II. Determine the overall effect of NTM codes and
agreements on certain trade-sensitive industrial
and agricultural sectors.

I1I. Determine the probable economic effects on
U.S. industry, labor, and consumers as a
result of: (a) reduction or modification
of U.S. rates of duty and (b) reduction or
wodification of fureign rates cof duty made
by MIN participants.

The results of the Commission's investigation on the MIN agreements and
its advice as to the probable economic effects of the implementation of
these agreements are contained in a series of report volumes submitted
herewith. These reports are the official Commission documents and
supersede the staff draft papers submitted to the Committee staffs
during February 1979.

It is the Commission's understanding that the Committee may be considering
the publication of these reports. Therefore, it should be pointed out

that in the interest of providing the Committee with the most comprehensive
and meaningful analysis and probable effects advice, report volumes
prepared for parts II and III of the investigation contain business
confidential material received under a pledge of confidentiality made to

am



the business sources providing it. Should the Comittee require non-
conf idential versions of these reports, the Commission would be happy to
provide them.

The Commission's report volumes do not contain coverage of (1) the
Arrangement Regarding Bovine Meat or (2) commercial counterfeiting, a

topic on which no final MIN agreement was developed. The Arrangement
Regarding Bovine Meat establishes an information and consultation mechanism
to monitor the world market situation and to identify "possible solutions”
to serious imbalances in the world market. Since the arrangement is

purely informational and consultative, it has no economic consequences.
Moreover, U.S. adherence would require no changes in U.S. statutes,
regulations, o1 administrative procedures.

It should also be noted that the United States has negotiated a series
of bilateral arrangements with supplying countries which are not a part
of the Arrangement Regarding Bovine Meat. These are discussed in the
Commission's Industry/Agriculture Sector Analysis.

Please continue to call on us whenever we can be of assistance to you.

seph O. Parker
Chairman

Enclosure

(V)
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POREWORD

\

This document represents legal analysis of draft agreements negotiated at
the Multilateral Trade Megotiations in Ceneva under the auspices of the
General Agreement ou Tariffs and Trade. It was prepared as part of an
investigation requested by the Senste Committee on Pinance and the Bouse of
Representatives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (Investigation No. 332-101, 43 F.R. 40935, of Wednesday,
September 13, 1978), as to the effect on U.S. trade and industry of the
adoption of agreements to be concluded in Geneva.

This study is being transmitted in accordance vith a request by the
Finance Committee in April 1979.

As noted throughout the reports some of the sgreements are incomplete and
the status of signing of all of them remains open to the questions of whether
domestic legislatures (iacluding the United States Congress) will approve all
or any of them and vhether additionsl signatories will appear. At present, we
are informed by the Administration that a proces-verbal has been initialed by
24 countries. It provides as follows:

PROCES-VERBAL

The Chairman has drawn up the following text of a Proces-Verbal on the
basis of discussions with delegations.

1. Baving participated in the Multilateral Trade Negotiations, the
representatives of the Covernment and the EEC Commission agree that the texts
listed below in respect of which they have signed the present Proces-Verbal
embody the results of their negotiations. They ackuowvledge that the texts may
be subject to rectifications of a purely formal character that do not affect
the substance or mesning of the texts in any way except as othervise indicated
in the text om tariff negotiations.

2. These representatives agree that by signing the present Proces-Verbal
they indicate their intention to submit the relevant texts or legal
instruments to be formulated on the basis of the said texts for the
consideration of their respective authorities with s view to seeking approval
of, or other decisions on, the relevant texts or instruments in accordance
wvith appropriate procedures in their respective countries. Representatives

may indicate that their signature evidences their intention to seek approval
or decision.

3. Representatives may {ndicate that their signature to the present
Proces-Verbal relates ounly to certain of the texts listed below which they
vill specify.

(1)



4. It is appreciated that some delegations participating iam the Multilateral
Trade Negotiations may not be in & position to sign the present Proces-Verbdal
immediately in relation to all or certain of the texts listed below. They are
invited to do so at their earliest coavenience.

S. It is recognised that representatives of least-developed countries
participating in the multilateral trade negotiations may need time to exmmine
the results of the negotiations in the light of paragraph 6 of the Tokyo
Declaration before they can sign the Proces-Verbal.

6. The representatives signing the present Proces-Verbal agree that the work
on safeguarde referred to in paragraph 3(d) of the Tokyo Declaration should be
continued within the framework and in terme of that Declaration as a matter of

urgency, taking into account the work already done, with the objective of
reaching agreement before 15 July 1979.

7. Texts (k) and (1) are the result of negotiations only amongst the
representatives of certain governments identified in the documents.

8. The representatives have taken note of the statements made in relationm to
various texts at the TNC meeting of 11 April 1979 as contained in MTN/P/S.

Texts
(a) Agreement on Technical Barriers to Trade MTH/FTM/W/192/Rev. 5
(b) Agreement on Covernment Procurement MTH/RTM/W/211/Rev.2 and
Add.1
(c) Agreement on Interpretation and Application
of Articles VI, XVI and XXIII of the
General Agreement on Tariffs and Trade MIN/NTM/W/236 and Corr.l
(d) Arrangement on Bovine Meat Annex to MTN/ME/S
(e) International Dairy Arrangement
(i) MIN/DP/8, Annexes A and B
or
(i1) MTH/DP/8, Annex C
(f) Agreement on Implementation of Article VII
of the General Agreement on Tariffs and
Trade
(1) MTN/NTM/W/229/Rev.1
or
(i1) MTH/WTM/W/229/Rev. 1
as smended by
MIR/XTM/VW/222/Rev.1
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(g) Agreement on Import Licensing Procedures

(h) Miltilateral Agricultural Pramework

(i) Texts prepared by Group "Framework”

(j) Tariff Megotiatiouns

(k) Agreement on Trade in Civil Aircraft
prepared by & number of delegations

(1) Agreement on Implementation of Article VI
of the General Agreement on Tariffe and
Trade prepared by a number of delegations

(i)
or
(ii)
COUNTRY X
Representative In relation to
Representative A All texts
COUNTRY Y

Representative

In relation to

Representative B

Texts (a), (c)

MTH/NTM/W/231/Rev.2
MTR/27
MTW/FR/W/20/Rev. 2
MIN/26/Rev.1

Add .1

MTH/NTM/W/232, Add.1/
Rev.l Add.2 and Corr.l

MTH/WNTM/%/232, Add.1/
Rev.l Add.2 and Corr.}
as amended by
MTH/NTM/VW/241/Rev.1

The attachments to the proces verbal have been initialed as follows:

(A) Standards: U.8., EC-9*, Japan, Canads, Australia, New Zealand,

Sweden, Svitserland, Austria, Finland, Norway, Argentins, Spain, Hungary,
Cszechoslovakia, Bulgaria.

(B) Goverument Procurement: U.S., EC-9, Japan, Canads, Australia, New
Zealand, Sweden, Svitzerland, Austris, Pinland, Norwsy, and Argeatina
(with reservation).

*EC-9™ is the European Community.
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(C) Subeidies/CVDs U.S., EC-9, Japan, Canada, Australis, New Zealand,
Sweden, Swvitserland, Austria, Pinland, Norway, Argentins (with
reservation), Spain (wvith uurvutims. Bungary, and Bulgaria.

(D) Mest: U.S8., EC-9, Japan, Canads, Australia, Nev Zealand, Sweden,
Svitserland, Austria, Finland, Norway, Argentins, Bungary, and Bulgaria.

() Dairys DC version® was initialled by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switserland, Austria, FPinland, Norvay,
Argentina, Spain (with reservation), and Bulgaria. Bungary initialled
dairy vith no designation vhether it was DC or LDC version. There were
no known signatories to the LDC versiom.

(?) Customs Valuationt DC versioc was initialled by U.8., EC-9, Japan,
Canads, Austrelia, New Zealand, Sweden, Switzerland, Austris, Pinland,
Norway, and Bulgaria. Argentins and Spain initislled the LDC veisioun.
Hungary and Czechoslovakia initialled the valustion attachment with no
indication whether it was DC or LDC version.

(G) Licensing: U.S., EC-9, Japan, Canada, Australias, Kew Zealand,
Sweden, Switserland, Austria, Pinland, Norway, Argentina, Spain (vith
reservation), Hungary, and Bulgaria.

(8) Agriculture Framework: U.S8., EC-9, Japan, Canada, Australis, New
Zealand, Sweden, Swvitzerland, Austria, Pinland, Norway, Argeatina, Spain,
HBungary, Czechoslovakia.

(I) Group Pramework: U.S., EC-9, Japan, Canada, Australia, Kew Zealand,
Sweden, Switszerland, Austria, Finland, Horway, Argentina, Spain, Bungary
and Cgzechoslovakia.

(J) Tariff Megotiations: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Pinland, Norway, Argentina,
Hungary, Czechoslovakis, and Bulgaria.

(K) Civil Aircrafts U.8., EC-9, Japan, Canads, Australia, New Zealand,
Sweden, and Switzerland.

(L) Antidumping: DC version was initialled by U.S., EC-9, Japan,
Canada, Australis, Nev Zealand, Sweden, Switzerland, Austria, Finland,
Norvay, and Spain. Bungary and Cszechoslovakia jnitialled the antidumping
attachment without designating DC or LDC version. There were no known
signatories to the LDC version.

#"DC version" is the developed country version of the Arrangment on Dairy.
"LDC version™ is the less developed country version.
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SUMMARY OF THE STUDY

Volume 1
Introduction and Overview of Legal Issues

Volume 2
Subsidy/Countervailing Duty Agreement

Volume 3
Safeguards Agreement (legal issues only at present)

Volume &
Customs Valuation Agreement

Volume 5
Import Licensing Agreement

Volume 6
Agreement on Standards

Volume 7
Agreement on Government Procurement

Volume 8
Agricultural agreements

Volume 9
Aircraft

Volume 10
Framevork Agreements

Volume 11
Wine-gallon method of Tax and Duty Assessmeént
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INTRODUCTION AND OVERVIEW OF LEGAL ISSUES

Purpose of Thie Study

The purpose of this ll-volume study is to present a legal analysis
of the agreements negotiasted at the 1974-79 Multilateral Trade Negotiations of
the General Agreement on Tariffs and Trade (GATT), other than the agreements
on changes in import duties. Since the committees of Congress have called
upon the Commission to analyze "the effects on U.S. industrial and
agricultural sectors of nontariff barrier agreements” (letter from Chairman
Long to Commission Chairman Parker dated August 9, 1979), it was necessary
first to undertake a legal analysis of the agreements. The Commission submits
the legal analysis now both to support its economic studies and as & general
service to the Congress.

The format of the legal study is, first, this "Introduction and
Overview," and then 10 separate studies, one for each of the 10 groups of
agreements negotiated by the Executive branch. The separate studies have a
consistent format, which is as follows: an executive summary, an
introduction, and a provision-by-provision legal analysis of the agreemeat at
issue. 1/ The reader can find a legal discussion of any provision of these

agreements by finding the provision in the table of coatents of the volume in

1/ Por certain of the studies, namely, customs valuation and agricultural
products, an economic impact analysis has been completed and is incorporated
thereian.



this study relating to the agreement in question. The studies are intended to
be used as reference documents in this way, not mainly as narrative papers.

The Introduction and Overview, besides introducing the study,
discusses the overall legal and policy impact of the agreements upon the
internstional system of trade regulation and upon existing United States
laws.

Background

The current Tokyo round of Multilateral Trade Negotiations (MIN)
resulted from a meeting of the trade ministers of about 100 countries in Tokyo
in September 1973. The authority of the President to negotiate and, in some
ca;en, to enter into and even to implement agreements, which had expired in
1967, 1/ vas renewed in the Trade Act of 1974 (Public Law 93-618 (Jan. 3,
1975), 88 Stat. 1978-2076) in order to allow United States .participation in
the Tokyo round.

In August 1978, vhen it appeared likely that the end of these
extraordinarily complex negotiations was in sight, the Finance Committee of
the Senate and the Committee on Ways and Means of the House requested the
Commission, pursuant to section 332 of the Tariff Act of 1930, 2/ to undertake
several studies of the agreements then still under negotiation. 3/ One of the

studies wvas to inform the Congress on the import and export trade impact

g

1/ The Trade Expansion Act of 1962, Pub. L. No. 87-794.

Z] Section 332 provides broadly for trade studies at the request of
committees of the Congress, the Congress itself and the President by the
Commission.

3/ Some agreements are still under negotiation -- see the "Status of the New
Agreements,” p. 5.

Ny



of the so-called non-tariff barrier agreements -—- which we have taken to be
those agreements other than import duties concession agreements — negotiated
at the Tokyo round. The Commission directed at the beginning of the study
that its General Counsel's Office was to undertake to interpret the authentic
texts for the Commission economic staff reporting to Congress. The result is
this study. On January 4, 1979 (44 F.R. 1932), the President announced his
intention to.enter into several such agreements, and on April 12, 1979, a

proces-verbal (see the Foreword) was in fact initialed by 24 countries,

including the United States, concerning several such agreements.

This study can be useful in two functions now to be performed by the
Congress. First, under the Trade Act of 1974, the President may proclaim new
tariff rates negotiated at the Tokyo round, but as to the other agreements, he
has no explicit Trade Act authority to give those agreements the effect of
United States lav. As to the latter, the Trade Act tequ{rel the President to
submit an "implementing bill" that includes a statement of "administrative
action proposed to implement" the agreements. Congress may not--under the
Trade Act—amend the bill; it may only approve or disapprove it. Trade Act
sections 102, 151.

While in a few cases an international agreement requires a more or
less obvious change in domestic law if the agreement is to be accepted
meaningfully, there are in many areas numerous implementation alternatives
that the Executive branch considered in consultations that have occurred in
the months since the President announced his intention to enter into the
agreements. For example, there is the question of what domestic authorities
are to do vwith respect to countries that export to the United States but did

3
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not sign the agreements. While we do not have an administration implementing
bill in hand as this study is being prepared (May 15, 1979), the Commission is
generally aware of the consultation process and therefore these studies |
discuss implementation alternatives that appear to be under more or less
active consideration.

Second, Congress has to decide whether to accept the agreements at
all., The Trade Act was intended to enable United Ststes negotiators to
achieve the harmonization, reduction, or elimination of trade "barriers,” as
vell as a reform of the General Agreement on Tariffs and Trade, the main
international trade agreement of the United States. But the "barrier"
agreements cannot even become an international obligation of the United
States, much less work a change in domestic law, without the "approval" (to
use the terms of the Trade Act) of the Congress. Since the agreements are
both "barrier" and "reform" agreements for vhich it appears the Executive
branch will seek approval, they require approval to have international effect.

In deciding whether these agreements should be approved, there are,
of course, many issues relating to the specifics of the individual agreements,
which we have dealt with in the separate studies. Approval is not, however,
merely the sum of the pluses and minuses of the various provisions. -The
agreements are being offered as a "package,” and the case must be examined
that their whole is greater than the sum of their parts. Thus, some
"overview" of the agreements is necessary.

As we vill show, the existing General Agreement, vhich dates back to
1947, wvas iteelf a kind of trade “"refors" agreement, with rules extending well

beyond the tariff-reducing matters it is famous for. But the General

Y
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Agreement is not regarded as successful in these "nontariff" matters. In this
Overview, we have described the present GATT system and annlzzed the
relationship between the new agreements and the existing General Agreesent.
It is left for the reader to conclude what effects disapproval or approval by
the Congress would have, but we have expressed some of our own teatative
conclusions as well. Our overview, which follows, is in two parts. The first
discusses the agreements and the second discusses implementation of the
agreements.
A Note on the Status of the New Agreements

At the time this study was prepared (May 15, 1979), the MIN was not
completed, although most of the nontariff measures agreements that are the
subject of this study were complete. We do not have a complete text of
reservations. Further negotiations are expected in June or July of 1979.

Commission access to basic information on the negotiationms,
including instructions to delegations, informal drafts, reports of aund to
advisory committees, and the sctual texts themselves (which are released in a
series by the GATT Secretariat) has not always been smooth. Through close
staff-level coordination with the Office of the Special Reprenentative for
Trade Negotiations (STR), we have timely received texts prepared by the GATT
Secretariat. The Chairman of the Commission and Ambassador Wolff of STR
worked out rules for Commission access to the advisory committees in November
1978. The Commission staff is an observer at Trade Policy Staff Committee
meetings of STR. But the Commission has no regular—:nd certainly no
large--gtaff at the U.S. mission to the MIN in Geneva. The result has been
that the Commission's access to events occurring in these dynamic and complex

negotiations is substantially delayed.

50-136 0 - 79 ~ 2
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PART 1
Legal Overview of the New Agreements

The "Nontariff measures agreements” or "codes" as GATT refors.

The MTN is conceraed with two categories of subject matter, which
are changes in (or elimination of) current duties on products imported into
countries that are contracting parties to the General Agreement on Tariffs and
Trade (the agreement is hereafter referred to as the "Ceneral Agreement,” to
distinguish it from the organization that arises out of the agreement, which
we call "GATT"); and agreements on other subjects. This study concerns the
agreements on othe; subjects.

A general characterization of these "other" agreements is almost
impossible because the subjects covered are many; even the phrase "nontariff"
is misleading, since some of the agreements deal with matters directly related

to duties, such as the basis upon which duties are calculated. 1/ The basic

1/ In 1976, the staff of the Senate Committee on Finance prepared a report
that said the following regarding nontariff measures:

In very general terms, nontariff measures are those policies of
national goveruments which are intended to protect domestic markets
from imports through nontariff means, for example, quotas, and
onerous customs procedures. In addition, nontariff measures include
domestic policies which, intentionally or unintentionally, result in
the cost of national programs being imposed on foreign nations or
foreign persons rather than on the citizens of government of the
country establishing the program. Examples of the latter ki .d of
nontariff measure are export subsidies, regional development
incentive programs, government procurement restrictions, product
standards, environmental standards, and packaging and labeling
requirements. The attempt to harmonize all these policies, or at
least establish rules for the implementation of policies in the
future so that their impact on international trade will be taken
into consideration, is at the core of the current Multinational
Trade Negotiations . . . .

(footnote continued)
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idea of these agreements is to improve upon the existing system of
international trade relations other than by lowering tariffs. The topics of
the agreements reflect specific subjects of concern that have become evident

during the operation of the General Agreement, 1/ which entered into force in

(footnote continued)
"United States International Trade Policy and the Trade Act of 1974,"
Committee Print dated January 29, 1974 (94th Cong., 2d sess.) (Hereafter,
"Senate Staff Report") at 15-16.
In a report of March 14, 1973, entitled "Customs Valuation" to the
?o.littse on Finance of the Senate, the Teriff Commission reported as follows
at 122)-—

The practice of some commentators on international trade is to
label only the rate as a "tariff" barrier, and to regard the customs
valuation standard as a "nontariff” barrier. The identification of
the valuation standard as a "nontariff" barrier is rarely explained
and is ususlly not well founded. Ambiguity and undue complexity in
valuation standards can slow the determinations of the duty that is
to be levied and impede customs clearance, but the complaints—as
vith the ASP system-—are usually most concerned with the impact of
the value standard on the levels of duty assessed. It follows that
for ad valorem duties, the "tariff" barrier inevitably is the
combined effect of the rate times the customs value——whatever the
collateral effects of the valuation systea.

1/"During 1975, the Trade Negotiations Committee (TNC), the overall
coordinating body for the GATT negotiations, created six working groups to
coordinate various. aspects of the negotiations. The six groups have spent the
.past year collecting and analyzing data, sharpening issues, and generslly
performing the technical work which must precede substantive negotiations.
The groups and their responsibilities are briefly summarized below:
1. Nontariff Measures.-The Nontariff Measures (NTM) Group has
vorked to identify and select significant nontariff barriers to
international trade appropriate for negotiation. The barriers which
are selected will be considered by four NIM subgroups:
(a) A quantitative restrictions and import licensing subgroup which
vill consider quantitative restrictions and import licensing
procedures; (b) a technical barriers to trade subgroup which will
consider standards, packaging and labeling, and marks of origin; (c)
& customs subgroup which will consider customs valuation, import
documents, customs nomenclature, and customs procedures; and (d) a
subsidies subgroup which will consider the related issues of
subsidies and countervailing duties.
(footnote continued)
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1947. 1t ie therefore alsost impossidle to understand the agreements fully on
their own} their provisions take on meaning only when we contrast and compare
them with existing la.v. internationsl agreement, and actual practice.
Throughout this study, we have sttempted to identify the historical roots of
the concern that led to negotiations on the subjects of these agreements.
S8ince virtually all the international trade obligations of the
United States with respect to non-Communist countries are contained in the
General Agreement, 1/ the new agreements represent an attempt mainly to
improve upon practice under the Gensral Agreement. In fact, the General

Agreement has & provision dealing with virtually all the subjects covered by

(footnote continued)

2. Tropical Products Group.-The Tropical Fioducts Group was

established to carry out negotiations on products grown in tropical

climates vhich are primarily of ianterest to less developed

countries, for esample, cocoa, coffee, tea, and bananas . . .

3. Tariffs Group . . .

4. Agriculture Group . . .

S. 8ectors Group . « .

6. Safeguards Group.-The Safeguards Group is concerned with

messures taken by countries to protect their economies from imports

vhich cause market disruption or injury to industries by import

competition.”

e« « o Benate st.ff hport at 16~-18.

1/ 55 UNTS 194, signed at Geneva October 30, 1947.

This agreement now consists of 38 articles and three other parts:
Ceneral annexes; schedules of tariff consessions that have been incorporated
by reference in the agreement; and a series of subsidiary agreements relating
to a variety of subjects that have been the subject of negotiation over the
years. Article II:I provides "the Schedules annexed to this Agreement are
hereby made an integral part of Part I of this Agreement."” Part I contains
two articles, art. I, "General Most-Favoured-Nation Treatment,” and art. 1I,
"Schedules of Concessions.” Under similar language in Article XXXIV, the
annexes are made part of the Agreement. The United States concessions
schedule is "XX." One important trade obligation of the United States that
appears both in the agreement and elsewhere is "most-favored-nation treatmeat"
as to some subjects, which occurs in treaties of the United States as well as
the General Agreement.
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the new agreements. 1/ Obviously, therefore, one way to evaluate the economic
effect of the new agreements is to question whether economic affairs will

change as a result of U.S. approval of the agreements.

"1/ Part II of the General Agreement (Arts. III-XXIII) contains most of the
nontariff barrier provisions. The titles of the articles show the topics
covered:

Article III National Treatment on International
Taxation and Regulation

Article IV Special Provisiois relating to
Cinematograph Films

Article V Freedom of Transit

Article VI Antidumping and Countervailing Duties

Article VII Valuation for Customs Purposes

Article VIII Fees and Formalities connected with
Importation and Exportation

Article IX Marks of Origin

Article X Publication and Administration of Trade
Regulations

Article XI General Elimination of Quantitative
Restrictions

Article XII Restrictions to Safeguard the Balance
of Payments

Article XIII Nondiscriminatory Administration of
Quantitative Restrictions

Article XIV Exceptions to the Rule of
Nondiscrimination

Article XV Exchange Arrangements

Article XVI Subgidies

Article XVII State Trading Enterprises

Article XVIII Governmental Assistance to Economic
Development

Article XIX Emergency Action on Iuportu of
Particular Producte

Article XX General Exceptions

Article XXI Security Exceptions

Article XXII Consultation

Article XXIIX Nullification or Impairment

The original Executive branch provision-by-provision analysis of the
General Agreement described Par: II as "Non-Tariff Trade Barriers.” The basic
principles enuncisted in these provisions virtually occupy the field of
nontariff barriers. (Department of State Analysis, at 196-98; quoted matter
in this footnote is from this source.)

(1) Rational treatment. Internal commodity taxes and "regulations"
are requxted by Article III to be applied to 1-ported articles the same as to
do-enttcally-produced articles, so that, supposedly ". . . any ptotectxon
giv i® the form of measures applied openly agajnst imports.”

(footnote continued)
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Our 10 separate legal studies represent the most apparent way to
attack this quention,.by detailed analysis of the new agreements and
comparison with existing General Agreement provisions and practice. We have
not sttempted to set down overall conclusions as a result of this detailed

analysis, because we never had complete information.

(footnote continued)

(2) Freedom of transit. Article V prohibits special transit duties
and requires regulations of mere transit to be reasonable.

(3) Limited Use of "Unfair" trade practice measures. Article VI
recognizes the need for antidumping and countervailing duties to offset export
dusping and subsidization, but lays down rules confining the duties to
circumstances vhere they are justified and to formulas for moximum amounts.
Article XVI, moreover, provides that if a subsidy increases exports or reduces
imports of a product, and it thereby causes "serious prejudice" to the trade
of a CONTRACTING PARTY (the technically accurate name of a signatory to the
General Agreement), then the two states should discuss the matter.

(4) Fair Methods of valuation. Since valuing goods is the basis of
all ad valorem rates of duty, Article VII regulates valuation, providing
principles to avoid arbitrariness and induce predictability.

(5) Pair adwinistration of formalities. Supplementary customs
charges and customs formalities are in some cases barred and in others
discouraged except as necessary in Article VIII. An example of such charges
is a requirement to pay for special services such as inspection. Article IX
"provides for nondiscriminatory treatment in the application of requirements
for the marking of imported products to indicate their origin," and for
cooperation in reasonable enforcement of such regulations. Article X "is
designed to assure full publicity and fair administration in the matter of
lavs and regulations affecting foreign trade." Parties are specifically
permitted to undertake many kinds of regulation, such as regulation necessary
to protect morals, health, and so on, provided such regulations are not
undertaken as "a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction, or
international trade." Article XX.

(6) Limited Use of Quotas. A quota is an official act prescribing
the maximum quantity of an article that may be imported or exported during a
specified period. Articles XI-XV "represent the establishment of an agreed
policy . . . to avoid the use of quotas for normal protective purposes and to
eliminate their use for other, extraordinary purposes (such as to safeguard

the balansc-of—pay-enta) vhen the conditions making them necessary have ceased
to exist.

—
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As this study progressed, however, it becams evident that there were
strands running through all these agreements of both problems and solutions
that were common. These strands also have antecedeats in the General
Agreement and ought to be considered as a separate subject, which might be
called GATT reform, in deciding on the economic impact of the agreements.

The first strand is that each new agreement contains provisions for
resolution of disputes that arise under that agreement. This is remarkable,
since the General Agreement has an integral disputes resolution processj one
would think from the creation of new disputes settlement provisions that the
existing GATT system was not working satisfactorily, and, indeed, many in the
United States feel that way. But, in fact, the new provisions work only a few
changes in the existing system. We have therefire askcd ourselves whether and
to wvhat extent disputes resolution under the nev agreements will be any more
satisfactory than under the General Agreement.

Second, most of the new agreements contain fairly detailed
requirements of procedural regularity (called "transparency,” a term that
suggests governments acting openly), notwithstanding that national treatment
and procedural regularity are also already provided for to some extent in the
General Agreement. Article III of the General Agreement ("National
Treatment") provides for "treatment no less favourable than that accorded to
like products of national origin. . . ." Article X of the Genersl Agreement
provides for publication of regulations and impartial administration of laws.
Again, the question is vhether new agreement provisions will improve the
operation of the existing principles.

—_—

11
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Finally, the new agreements are apparently to be signed by fewer
than all the coantracting parties to the General Agreement, snd they are not to
be offered ae mdut.stu to the General Agreement or a waiver from it. Given
that the General Agreement — and, in fact, United States law -- contain a
principle of extending certain benefits obtsined by one GATT member to all
("most-favored-nation treatment"), will limited signing of the new agreement
derogate from this principle, and with what overall effect?

We discuss these three questions in the following pages.

1. Disputes Resolution.

Disputes resolution refers to the process by which questions that
arise during the operation of an international agreement are resolved.
Disputes resolution is important because it establishes the ultimate remedies
available in the event that the agreement is not working the way the parties
thought it would. Every new agreement negotiated at the MIN except the
so-called Framework Agreements, vhich are supposed to improve existing GATT
structures including disputes resolution, contains its own separate dioputc.c
resolution procedure. This suggests the importance of the subject.

There exists no simple structure under the General Agreement into
vhich disputes may be channeled; rather, it contains a multitude of provisions
for consultation and/or adjustmeat of concessions which are related to
specific obligstions. The primary disputes resolution mechanism, however, and
the focus of both Congressional concern and the Framework Agreements (volume
10), is the process afforded by articles XXII snd XXIII. These provisions are
discussed below more fully in our report on the Framework Agreements, but a
brief description is given here, followed by a comparison of the dispute

settlement provisions found in the other codes.

12
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A primary goal expressed throughout GATT is the settlement of
disputes between the involved parties alone without resort to formal
ad judicatory procedurél. Thus, besides seventeen other obligations in the
General Agreement to consult in specific circumstances, articles XXII and
XXIII provide for consultations affecting the operation of the Agreement as a
vhole. Article XXII requires that "sympathetic consideration™ and an
opportunity to consult be afforded by any party to another "with respect to
any matter affecting the operation of this Agreement." Article XXIII is more
specificj it provides first for consultations where a party believes a benefit
to which it is entitled is nullified or impaired, or an objective of the
Agreement is being impeded, as a result of conduct by another party or "the
existence of any other situation." Pailing settlemeat in these consultations,
the complaining party may appeal to the Contracting Parties for an
investigation leading to appropriate recommendations and rulings, possibly
including suspension of obligations. 1/ Consultations under article XXII

fulfill the article XXIII consultation prerequisite to retaliation.

1/ The text of Article XXIII provides in fulls
Article XXII
Nullification or Impairment
1. If any contracting party should consider that any benefit
accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment of any objective of the
Agreement is being impeded as the result of
(a) the failure of another contracting party to carry out
its obligations under this Agreement, or
(b) the application by another contracting party of any
measure, vhether or not it conflicts with the
provisions of this Agreement, or
(c) the existence of any other situation,
(footnote continued)

13
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There have been less than one hundred formal complaints tabled in
the three decades of GATT; most ‘were in the first fifteen years and in only
one case has retaliation been euthorized. 1/ The breakdown in the diopuie
settlement procedures has been attributed to many factors, includix;;:

(1) the opportunity for delay caused by faulty procedures and
foot-dragging tactics;

(2) inadequate personnel, resources, and fact-finding procedures;

(footnote continued)
the contracting party may, with a view to the satisfactory
adjustment of the matter, make written representations or proposals
to the other contracting party or parties which it considers to be
concerned. Any contracting party thus approached shall give
lyqiuthetic consideration to the representations or proposals made
to 1t.

2. 1If no satisfactory adjustment is effected between the
contracting parties concerned vith a reasonable .time, or if the
difficulty is of the type described in paragraph 1l(c) of the
Article, the matter may be referred to the CONTRACTING PARTIES. The
CONTRACTING PARTIES shall promptly investigate any matter so
referred to them and shall make appropriate recommendations to the
contracting parties which they consider to be concerned, or give a
ruling on the matter, as appropriate. The CONTRACTING PARTIES may
consult with contracting parties, with the Economic and Social
Council of the United Nations and with any appropriate
inter-governmental organization in cases where they consider such
consultation necessary. If the CONTRACTING PARTIES consider that
the circumstances are serious enough to justify such action, they
may authorize a contracting party or parties to suspend the
application to any other coutracting party or parties of such
concessions or other obligations under this Agreement as-they
determine to be appropriate in the circumstances. If the
application to any contracting party of any coacession or other
obligation is in fact suspended, that contracting party shall then
be free, not later than sixty days after such action is taken, to
give writtea notice to the Executive Secretary to the CONTRACTING
PARTIES of its intention to withdrav from this Agreement and such
wvithdrawal shall take effect upon the sixtieth day following the day
on vhich such notice is received by him.

1/ Betherlands v. United States, GATT, lst Supp. BISD 32 (1953).
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(3) the uncertain role of the panels;
(4) the lack of means to reconsider an erroneous decision;
(5) the lack of definition for nullification and impsirment;

(6) the implementation of the procedures is too unstructured and
subject to political manipulation;

(7) countermeasures are ineffective, or worse, counterproductive in
that a chain of retaliatory conduct may be initiated or the
complainant may harm itself more by removal of concessions from
the nation to which they are directed;

(8) 1lack of definition of the types of issues for vwhich dispute
settlement procedures are appropriate; and

(9) a fundamental change in tﬁe consensus of beliefs surrounding
the structure and purpose of the Agreement. 1/

The current round of negotiations has not attempted to address these
criticisms by introducing structural changes into the GATT. Rather, dispute
settlement problems are approached in two ways — by "solidifying" procedures
through the Framework Agreement (that is, agreeing on a text that simply
recites what is existing Article XXIII practice), and by constructing dispute
settlement procedures in the individual codes tailored specifically to the
problems likely to arise there.

Disputes resolution is a political matter, as evidenced by the fact
that no rule, either in the new agreements or in the existing General
Agreement, prevents two countries from entering into a settlement of a dispute
that is itself contrary to the normative rules of the underlying agreement.

In fact, under most of the new agreements, in order for disputes resolution to

1/ See Jackson, "The c:u-blfng Institutions of the World Trade System," 12
J. World Trade Law_93.
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result in sanctions againet a country (the sanctions are ordinarily the
suspension in whole or in part of benefits accruing to the country under the
agreement), there -n;t be a decision or several decisions by a "Committee of
Signatories" composed of the signatories of that particular agreement. The
agreements do not generally state what vote is necessary for a committee to
take action concerning an alleged violation (except procedural decisions, such
as referring matters to panels of experts).

As an important signatory, the United States will occasionally have
the political power at least to disallow settlements to take effect. It can
perhaps use this power to protest settlements that embody principles contrary
to the underlying rules of the agreement at issue. In this sense, the United
States has some power to enforce the agreements. On the other hand, since the
disputes resolution process is political, the United States will occasionally
have to rely upon other countries to vote with the United States on issues
arising under the agreements that are vital to United States interests. In
the latter situation, there will be an incentive for the Executive branch of
the United States Government to negotiate expedient settlements, because to
prosecute formal dispute settlement to a conclusion may appear in any given
case to risk the entire agreement. For these reasons, the real impact of
these agreements upoa international practice depends upon what might be called
the political aspect of disputes resolution. The outcome of this process is
difficult to predict, because the political basis for the new agreemnets is
uncertain.

16
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Two factors would seem to augur well for adherence to the rules
created by the nev agreements. First, the agreements are in the main, it cen
be said, as much an ?xplanntion and repetition of rules presently set forth in
the General Agreement as they are new undertakings. This suggests to us that,
to the extent existing provisions have been re-adopted, those provisions have
some renewed vitality simply by virtue of the newness of these undertakings.
Second, for the next several years, the facts of international trade are
likely to have a rather close relationship to the understandings represented
by the new agreements; whereas, after 8 or 10 years, the changes in commercial
practices are likely to be great enough that these agreements will become
progressively less relevant to events and, for that reason, less adhered to.
Finally, it is also possible that the new igreenenta are 80 vngue:-there are
many uncertiinties in them and they are, after all, compromises--that they
really represent not reinvigorated agreement but a serious watering-down of
the General Agreement and, thereby, a poor basis for international
discipline. In short, we are unable to say on the basis of legal anilysis
whether the disputes resolution process is at all likely to enforce the new
agreements in any sense. It may, however, affect the ability of the United
States to exercise its rights under Section 301 of the Trade Act of 1974.

The new agreements do institutionalize existing disputes resolution
procedures. The ideas of expert panels and of time limits, now a matter of a
somevhat undependable GATT practice, are in writing. Rights to procedure have
been created that did not exist before. This at least limits procedural

issues as obstacles to the disputes resolution process.

17
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2. National Treatment and "Transparency."
National treatment is the concept that foreign goods receive

treatment equal to that given domestically-produced goods. The General
Agreement contains provisions that are supposed to provide guarantees of
national treatment, 1/ but the Trade Act of 1974 -- as well as the legislative
history of that statute —— is replete with the disappointment of the Congress
on this subject. 2/

In effect, the United States extends many procedural rights to
citizens of its trading partners without complete reciprocity. The

requirements of the Fifth Amendment of the United States Constitution, which

1/ Article III.
2/ Section 103, entitled "Overall Negotiating Objective," provides --
The overall United States negotiating objective under section 101
and 102 shall be to obtain more open and equitable market access and
the harmonization, reduction, or elimination of devices which
distort trade or commerce. To the maximum extent feasible, the
harmonization, reduction, or elimination of agricultural trade
barriers and distortions shall be undertaken in conjunction with the
harmonization, reduction, or elimination of industrial trade
barriers and distortions.
The Senate report on the Trade Act contains this comment (among others) on the
subject:

Standards -- that is, laws, regulations specifications and other
requirements with respect to the properties or the manner,
conditions, or circumstances under which products are produced or
marketed - may also be highly discriminatory. A classic example of
a discriminatory standard involves a European organization called
the European Committee for Coordination of Electrical
Standardization (CENEL). As this arrangement developed it virtually
excluded U.S. products from the European market. According to the
Special Trade Representative, the CENEL Agreement affects $1 billion
in U.S. exports. The European Community is expanding its
rules-of-origin requirements to cover many more products. IF
diplomatic efforts and trade negotiations fail to bring about equity
and reciprocity for U.S. commerce, the acts and barriers described
above should be subject to retaliation. ("The Trade Act of 1974,"

S. gzz.)93-1298, 93d Cong., 2d Sess. (hereinafter, S. Rep. 93-1298)
at .

18
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provides for due process before any person may be deprived of life, liberty or
property, works so as to guarantee certain procedural minima to importers and
aliens, such as a hl;ting, in judicial or quasi-judicial proceedings relating
to the imports into the United States. 1/ Although most proceedings relating
to importation are exempt from the Administrative Procedure Act, 2/ many
proceedings of the United States that are open equally to procedures of
imported products and domestically produced products involve rights extended
equally to all persons, alien and citizen, such as notice, hearings, judicial
reviev and so forth. Since reciprocity has been the political basis of United
States trade policy since at least 1934, when the "reciprocal trade agreements
progras™ began, this imbalance is a major deficiency of relations under the
General Agreement. Again, the importance of the problem is reflected in the
fact that most of the new agreements contain provisions for procedural

regularity and openness.

1/ BHenkin, Foreign Affairs and the Constitution (The Foundation Press, Inc.,
1972) at 255-237.
2/ The Administrative Procedure Act (APA) appears at 5 U.S.C. 551, et seq.
It provides for, among other things, certain procedures in "rule making, and

in "adjudication" by agencies of the United States. The provisions on
adjudication are applicable only as "required by statute to be determined on
the record after opportunity for an agency hearing. . . ." Most United States
etatutes concerning importation contain no reference to the APA and-are thus
thought to be exempt from the adjudicatory requirements of it. The United
States Antidumping Act, 1921, 19 U.S.C. 160(d)(2), is explicitly exempt from
these provisions, wvhile the unfair importation law, section 337 of the Tariff
Act of 1930, is explicitly subject to these provisions, 19 U.S.C. 1337(c).
The APA also applies to many actions of the United States that have an impact
upon compliance vith these new agreements, particularly where the government
acts after importation. Government procurement and administration of
standards sre usually nubject to the APA, for example. See, for example, 49
U.5.C. 1655 (genersl applicability of APA to Dept. of Transportationm); 15
U.S.C. 1912(e) (APA procedures for bumper standards).
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We have evaluated these procedural provisions in the individual
studies to which each of them relates. Overall, there are at least two legal
points worth mentioning. First, the new provisions (vhich are sometimes
called provisions of "transparency” to suggest procedural openness) may
reflect a reinvigoration of the existing obligations. They are so generally
distributed throughout the negotiations that taken as a whole the package of
nev agreements can be said to represent a major undertaking of procedural
regularity.

Second, however, it is not clear how "transparency” can be
enforced. As we have said (p. 16), in most cases violation of one of these
nev agreements is not a basis for retaliation or other remedies --
nullification and impairment is the condition for that. So it is reasonable
to ask how will "transparency" be enforced? Obviously, diplomatic
consultation may be inadequate, especially where time is of the essence,
because by the time procedural clarity is accomplished, business opportunities
may have passed. Moreover, procedural regularity is not likely to be worth
the political effort necessary to successful disputes resolution. In effect,
vhether reciprocity in procedural matters is restored by those agreements
depends upon good faith implementation of these obligations.

3. Unconditional Most-Favored-Nation (MFN) Treatment versus Conditional

Most-Favored-Nation Treatment.

To the extent the new codes derogate from the General Agreement,
they present signatories with the difficulty of agreeing to do something that,

if actually accomplished, may bring them into dispute resolution at the
20
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GATT. 1/ There actually are several provisions of this nature. The most
obvious would have been a selectivity provision in the Safeguards Code. This
provision would have allowed discrimination in derogation of Article I of the
General Agreement. Other possible poiats of conflict are as follows:
(1) Permitting the use of foreign testing by signatories but not by
nonsignatories under the Standards Code.
(2) Applying an injury standard to signatories, but denying that
benefit to nonsignatories of the Subsidy/Countervailing Duty
code. 2/
This possibility by itself is probably not as serious as it sounds.
We have no way of calculating the risk of a formal dispute arising out of a
nonparty's objections to action consisteat with a new code but in derogation
of their rights under the Gerneral Agreement. The ultimate result of such
process can, of course, be a suspension of concessions under Article XXIII.
Even if conditional MFN treatment does not result in a flurry of
disputes at GATT, the overall impact of such limited agreements may be harmful
to GATT, because less than all the membership gets the benefits. This is wot

necessarily harmful to the United States, however, if new organizations are

1/ We have been informally advised, and see no reason at present to doubt,
that no decision has been made on whether to integrate the new agreements
formally with the existing General Agreement. Several procedures exist for
this purpose under the General Agreement, including amendment and waiver.

Adother variety of the problem we are discussing here, which does not
relate to GATT reform but is a reasonsble concern, is the impact of denying
unconditional most-favored-nation treatment available to certain treaty
partners under other outstanding internstional. agreements.

2/ This problem may not be so striking as the others listed, since United
States inconsistency with the requirement for an injury test in Article VII is
excused by the Protocol of Provisional Application of the General Agreement.

21
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created out of these nev codes that perform better than GATT. Sectionm 121(b)
of the Trade Act of 1974 provides that "to the exteat feasible," the President
is to enter into leélt‘t. agreements vith like-minded countries. If conflict
vith GATT were the problem, the United States could, ultimately, decide in
dispute settlement vhether suspension of concessions by a complainant wvas
worth the risk of an unfavorable result.

a. The background: unconditional MFN

The policy of selectively extending trade benefits represents a
significant policy decision for the United States as well as for GATT. The
Trade Act provides that "any duty or other import restriction or duty-free
treatment proclaimed in carrying out any trade agreement under this title
(Title I of the Trade Act) shall apply to products of all foreign countries,
wt.:ther imported directly or indirectly." 1/ This is the embodiment of a
principle, basic in United States trade policy, of "most favored nation"
treatment, i.e., reduced tariffs negotiated by the United States with one
country are automatically extended to like products of other countries unless
the other country is expressly excluded from the benefit. The principle has
been reflected in United States external commercial relations since 1923 2/
and is presently reflected in many United States treaties. 3/ It has been a

requirement of United States law since 1934. In international practice, the

1/ Section 126(a) of the Trade Act of 1974.

2/ GATT Studies, #9, "The Most-Favored-Nation Provision," 131, 135. See the
Tariff Act of 1922.

3/ .e., Treaty of Priendship, Commerce & Navigation (Denmark), 12 UST 909
at 921-22 (October 1, 1951) (re financial transfers); Treaty of Friendship,
Comserce & Navigation (Japan), 4 UST 2065, 2074 (Aug. 9, 1953).
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idea is called "unconditional™ MFN, to distinguish it from the practice of
extending benefits to thooc nations, but only those nations, that have
provided adequate compensation, that is, reciprocal benefits, which is cnlled
"conditional™ MFN.

In addition to the provision of MFN in Article I of the Genersl
Agreement, the General Agreement also contains special MFN provisions for
transit, marks of origin, state trading, quotas, the allocation of quotas, and
nontariff prohibitions and restrictions.

Notwithstanding this generality of MFN, there are many instances in
vhich MFN is not required, either in United States law 1/ or in the General
Agreement. In the United States, this is because the United States law also
embodies the idea of reciprocity. Reciprocity has been a tenet of United
States lawv since the first reciprocal trade agreements suthority in the
Reciprocal Trade Agreements Act of 1934. 2/

Under section 126 of the Trade Act, the President must determine at
the close of the MTN whether any "major industrial country" (defined as
Canada, EC and member States, Japan and any other designated by the President
— section 126(d)) —

"has failed to make concessions under trade agreements entered into

under this Act which provide competitive opportunities for the

commerce of the United States in such country substantially

equivalent to the competitive opportunities, provided by concessions
made by the United States . . . .

1/ Section 401 of the Trade Act, denies MFN treatment to certain products in
colun 1 of the Tariff Schedules of the United States, i.e., products imported
from Communist countries.

2/ An act to amend the Tariff Act of 1930, Part III, 48 Stat. 943, P.L.
73-316.
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When and if the President makes this determination, he must recommend to the
Congress that the concessions previously made be either terminated or denied
and thet no NTB-implementing legislation apply to such countries (Ses infra.
pe 27 on the requirements of implementing legislation). Also, section 102(f)
of the Trade Act provides that President "may recommend"” to the Congress that
the implementing lawv "apply solely to the parties to" nontariff codes "if such
application is coasistent with the terms of such agreement.”
The General Agreement also anticipates some breaks in the MFN
policy. PFor one thing, Article I is limited to—-
customs duties and charges of any kind imposed on or in comnection
with importation or exportation or imposed on the international
transfer of payments for imports or exports, . . . the method of
levying such duties and charges, . . . all rules and formalities in
connection with importation and exportation, and . . . all matters
referred to in paragraphs 2 and 4 of Article III (regarding national
tax treatment and general legal national treatment).
The General Agreement permits discriminatior in the application of quotas
justified on balance-of-payments grounds (Article XIV); in responding to
dumping and subsidies (Article VI); in retaliation for nullification and
impairment (Article XXIII:2); and for security reasons. There are also
explicit waivers of Article I:l for certain pre-existing preferences (such as
the United States preference for the Philipines and the British Commonweslth
preferences) and the few customs unions that meet certain criteria. Pinslly,

"Even though & practice is inconsistent with a GATT obligation, redress under

the provisions of Article XXIII is allowed only if 'nullification and

impairsont’ occurs." 1/

t}é‘guk.on, World Trade and the Law of GATT, (Bobbs-Merrill Co., Inc., 1969)
a .
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b. Conditional MFN in the negotiatioms.

There seems to have been in this negotiation a desire not to reform
the General A;ree-ent. by amendment. The resson for this is of course the huge
consensus required for smendment-——-two-thirds or in some cases unanimity. 1/
There is a rich history of changes in, as well as elcbon.tion of, the General
Agreement by means other than amendment, such as decisions by a majority (Art.
XXV); side agreements for which there is no provision in the General
Agreement; and waivers. For example, the Generalized System of Preferences
(in tariffs, for undeveloped countries) is the subject of s waiver. There are
several multilateral agreements negotiated by less than all (and even less
than two~thirds of) the GATT contracting parties that are "in force," that is,
that affect in some way obligations set out in the General Agreement, and that
are the subjects of neither waivers nor amendments. They are--

1. Agreements Regarding Subsidy Obligation of Article XVI:4
(extension of standstill provisions) 2/

1/ One exception to this general reluctance to amend the General Agreement
may be the negotiation of framework agreements. As the discussion of GATT
fraa.evork wvas proposed by less developed countries, coansensus on the results
may be broad enou;b to allow formal amendment.

2/ There are six such agreements. The first was a "Declaration"” extending
the standstill. It contained this provision on entry into force:

4. This Declaration shall enter into force on the day on. which it
will have been accepted by the Governments of Belgium, Canada,
France, the Federal Republic of Germany, Italy, Japan, the
Kingdom of the Netherlands, the United Kingdom of Great Britain
and Northern Ireland, and the United States of America.
This was extended by proces-v erbal dated Nov. 27, 1958, and Mov. 10, 1959.
There was a Declaration "giving effect to the provisions of Article XVI:4" on
Nov. 19, 1960, vhich was to enter into force when signed by a different list
of countries, as well as a Declaration on standstill on the same date. These
Agreements obviously changed Article XVI:4 by extending a ban against
expanding, or introducing new, nonprimary product subsidies from December 31,
(footnote continued)
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2. Cotton Textile Agreement

3. Agreement on Implementation of Article VI of GATT
(Interoational Antidumping Code).

4. Memorandum of Agreement on World Crains Arrangement.
Thus, there is a precedent for negotiating "side" agreements that are
inconsistent with the General Agreement without adverse consequences.
However, unlike past "side" agreements, the new codes may be viewed as rising
to the level of nullification or impairment of General Agreement benefits to
nonsignatories.

Thus, the new agreements present the possibility of a significant
change in the operation of the General Agreement, regardless of whether
derogations from unconditional MFN are permitted by the General Agreement in

the areas vhere derogations may occur.

(footnote contiaued)

1957 to future dates. The "giving effect" declaration purported to declare
that Article XVI:4 would come into force wvhen certain (not all) contracting
parties signed it. The companion extension of standstill subjected the
abolition or reduction of nonprimary subsidies to annual review by the
Contracting Parties, even though it was an act of less than the whole
membership. In short, this history shows an agreement not in conflict with
the basic direction of the General Agreement, even though it vas inconsistent
vith the terms of the the General Agreement, that put signatories of the
agreements technically in violation of the General Agreement to the extent
they took advantage of the declarations.

26



33

Part 11

Congressional Approval and Implementation of the Codes

Trade Act Provisions

A study of approval and implementation of the new codes begins with
the Trade Act of 1974, since trade agreements represent an area of cooperation
between Congress and the Executive. 1/ The Trade Act represents a delegation
of authority to the President to negotiate and enter into international
agreements; in some cases to create a binding international commitment; and in
one case—duty changes--to create domestic lawv. Like all delegations, this
one must have limitations in order to be constitutional. 2/

The Trade Act distinguishes between agreements entered into under
section 101 and those eantered into under section 102. The general
understanding is that section 101 agreements are tariff agreements that are
implemented by proclaiming modifications or continuance of duties cr duty-free
status; vhereas section 102 agreements are nontariff barrier agreements that

are implemented and indeed are approved by Congress. This distinction

1/ The cooperation is evident from the Executive's foreign affairs functions
Art. II, Sec. 2, and the congressional power in foreign cosmerce and' taxation,
Art, I, Sec. 8, cls. 1 and 3. The United States Court of Customs and Patent
Appeals has held that". . .no undelegated power to regulate commerce, or to
set tariffs, inheres in the Presidency." United States v. Yoshida, 526 Fr2d.
560 (CCPA 1975).

| See Federal Epergy Admin. v. Algoquin SNG, Inc., 426 U.S5. 548 (1976), im
vhxch the court found no threat of unconstitutionality in section 232(b) of
the Trade Expansion Act of 1962, as amended, because of the limits that
statute placed upon presidential power to restrain imports for reasons of
national security,
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is not entirely clear ia theory 1/ but as a practical matter, the Executive
branch does not purport to undertake the new codes except pursuant to section
102.

Under section 102 (and several related sections including section
121) there are three prerequisites to these agreements having any legal impact.

First, the President must conform to the requirements of his
delegation. For example, he must have consulted with industry and other
agencies of government before entering or proposing to enter into the
agreements. Since we assume--and ve have no evidence to the contrary--that
these requirements have been or will be followed with respect to all section
102 agreements (and section 121 agreements, if they are different) submitted

to the Congress, we do not discuss these requirements here. 2/

1/ The President's authority under section 101 would at first blush appear
broad enough to encompass entering into nontariff agreements. He may enter
into trade agreements under section 101(a)(1), that promote the purposes of
the Act (vhich include harmonizing, reducing and eliminating barriers to trade
== sec. 2(2)) vhen he determines that existing duties or "other import
restrictions” (defined as "a limitation, prohibition, charge, and exaction
other than & duty imposed on importation or imposed for the regulation of
importation -~ section 601(2)) are unduly burdening and restricting the
foreign trade of the United States. Under such authority, Part 1I of the
General Agreement was entered into. (59 Stat. 410, P.L. 79-129, July $S,
1945). Moreover, such a legislatively authorized agreemeat would be the law
of the land. See infra, p. 56, n.2. .

Moreover, certain of the new codes, especielly the code on customs
valuation, pertain directly to tariffs, and therefore are arguably (even in
the presence of section 102) within the President's sectiom 101
agreement-entering authority. Section 101 has no proclaiming authority,
however, for anything but duties themselves, so the provisions of codes that
require legislative enactment must be implemented by Congress.

2/ The requirements, in susmary, are as follows —
(1) Presidential determination - Section 102(b). .
(2) Congressional consultation - Section 102(d) (90 day notice)
Section 102(c) (general
consultation).
(footnote continued)
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The remaining conditions precedent are the subjects of tEic Part.
They are the requirements necessary to create international obligations of the
United States under a;ction 102 or section 121 and requirements necessary to
make these agreements a matter of domestic law.

Congress obviously wanted to distinguish between creating
international obligations and creating domestic law. The phrase "enter iato
force" is commonly used to express the time at which international obligations
arise. As to creating international obligations, the Trade Act states—

(a section 102) agreement shall enter into force vith respect to the

United States oaly if the provisions of subsection (e) are complied

vith and the implementing bill submitted by the Presideat is enacted

into law. 1/

The word "effective™ is usually used to suggest the time that domestic

obligations (law) arise, as in section 125 of the Trade Act ("Termination and

Withdrawal"), which provides that trade agreements shall be subject to

(footnote continued)
(3) Public Notices and
Consultation

Section 102(e) (90 day notice)

Sections 131(a), 133 (consultation
during negotistions)

Section 135(a) and -~ (j) (general
opportunity for commentary).

Section 132 (see also 131(¢c),
consultations with the ITC,
vhich was not required).

(4) Agency consultation

(5) Provisions required in
agreements

Section 125 (withdrawal and
termination).
(6) Transmission of material
to Congress

Section 102(d) and --(e), section
151.

1/ Subsection (e) sets forth requirements of notice and publication of

intentioa to sign agreements, transmission of various documents to the
Congress, and enactment of an implementing bill.
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terminstion or withdrawal ". . . not more than 3 years from the date on which
the agreement becomes effective.” (Emphasis supplied.) See also section
212(¢).

On the other hand, Congress plainly wanted to be able to limit by
legislation United States implementation of these section 102 agreements, even
if it permitted the agreements to eater into force internationally. The Trade
Act has several provisions:

section 102(a)--

Nothing in this subsection shall be construed as prior approval
of any legislation which may be necessary to implement an agreement
concerning barriers to (or other distortions of) international trade.
section 121(c)—

« « o and if the implemeatation of such agreemeant will change
any provision of Federal law (including a material change in an
administrative rule), such agreement shall take effect with respect
to the United States only if the appropriate implementing legislation
is enacted by the Congress unless implementation of such agreement is
effected pursuant to authority delegated by Congress. . . . Nothing
in this section shall be construed as prior approval of any
legislation necessary to implement a trade agreement entered into
under this section. 1/

Thus, Congress wanted to be able to control separately (1) whether and when an
international obligation would arise under a section 102 agreement and (2)
vhether, vhen, and the extent to which a United States domestic obligation--a

law—would be changed to reflect the international obligation. The mechanism

for accomplishing this dual result is called an "implementing bill" under

1/ Referring to agreements under section 121, which deals with "GATT
Revision." Under section 121(b), to the extent revision of the General
Agreement is not "feasible", then the President is to establish the same
principles with "like minded foreign countries or instrumentalities.” §. Rep.
93-1298 at 85.
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section 102 ("implementing legislation™ under section 121). The purpose of
this Part is to set forth general principles we feel ought to apply to this
legislation.

1. Undertaking International Obligations.

The process by which it is proposed that the United States would
undertake internstional obligations expressed in the section 102 agreements is
by a provision of the implementing bill "approving" the section 102
agreement(s). Section 151(b)(1)(A). (Such approval is possible but not
mandatory under section 121.) It is understood that the agreements wvill be
voted up or down (S. Rep. 93-1298 at 107), vhich means, in addition to the
parliamentary idea that section 102 implementing bills are unamendable, that
Congress will not attempt to approve only part of an agreement. The scope of
approval will therefore be no less than agreement-by-agreement. V)

No approval provision or language is specified in the law. In

section 151(b)(3) there is set out the language of sn approval resolution

1/ The Trade Act does not appear to take account of the fact that at times
in the past, Congress has insisted on reservations to international
agreements, which the Executive has then negotiated. See, 14 Whiteman, Digest
of International Law 239 (regarding the joint resolution of July 1, 1947, 61
Stat. 214, 22 U.S.C. 289, for the constitution of the International Refugee
Organization, vhereby Congress authorized the President to accept membership
in the Organization with reservations that were incorporated in the U.S.
instrument of acceptance). Reservations are a part of much General Agreement
history, but it is possible that any particular reservation would undo the new
codes. At this writing, the Executive branch has not asked for or been
advised to obtain reservatious.

Moreover, wvhile the implementing bill will be -- absent a change in the
rules —— unsmendable, legislative history such as committee reports are of
course changeable. Since this history is often an interpretive guide for
agencies and courts, it is an important part of the legislative process that
remains unchanged by section 151.

—

31



38

evidently spplicable to section 405 bilateral commercial agreements (i.e.,

vith countries not previously extended MFN treatment). This provision is as

followss

That the Congress approves the extension of nondiscriminatory

treatment with respect to the products of -~-----——-- transmitted
by the President to the Congress on ~——-==-----—- , (The first

blank space being filled with the name of the country invoived

and the second blank space being filled with the appropriate
date.)

The following are some other examples of approval provisions:
On August &, 1947, there was approved, by joint resolution of the Congress (61
Stat. 756), an executive agreement between the United States and the United

Nations for establishing the permanent United Nations headquarters in the

United States. The resolution provided a series of introductory clauses

stating the basis of the action (such as: "Whereas Article 28 . . . of the

Charter . . . contemplate(s) the establishwent of a seat for the permaneant

headquarters of the Organization . . .") 2nd the full text of the agreement,

as well as this language of approval.

Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That the
President is hereby authorized to bring into effect on the part
of the United States the agreement between the United States of
America and the United Nations regarding the headquarters of
the United Nations, signed at Lake Success, New York, oa June
26, 1947 (hereinafter referred to as the "agreeament"), with
such changes therein not contrary to the general tenor thereof
and not imposing any additional obligations on the United
States as the President may deem necessary and sppropriate, and
at his discretion, after consultation with appropriste State
and local authorities, to eater into such supplemental
agreements with the United Nations as may be necessary to
fulfill the purposes of the said agreement: Provided, That any
supplemental agreement entered into pursuant to section 5 of

the agreement incorporated herein shall be submitted to the
Congress for approval.
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On October 13, 1975, President Ford signed into law s joint
resolution approving the United States proposal for an early warning system in
Sinai, P.L. 94-110, 85 Stat. 512, 22 U.8.C. 2441 Note. The approval
resolution also has introductory matters, and it thean provides —— 1/

“Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled, That the
President is author:zed to implement the "United States
Proposal for the Early Warning System in Sinai": Provided
however, That United States civilian personnel assigned to
Sinai under such proposal shall be removed immediately in the
event of an outbreak of hostilities between Egypt and Israel or
if the Congress by concurrent resolutioa determines that the
safety of such personnel is jeopardized or that contination of
their role is no longer necessary. HNothing contained in this
resolution shall be construed as granting any suthority to the
President with respect to the introduction of United States
Armed Forces into hostilities or into situ.tions wherein
involvement in hostilities is clearly indicated by the
circumstances which authority he would not have had in the
absence of this joint resolution.

"Sec. 2. Any concurrent resolution of the type described
in the first section of this resolution which is introduced in
either House cf Congress shall be privileged in the same manner
adn to the same extent as a concurrent resolution of the type
described in section 5(c) of Public Law 93-148 (section 1514(c)
of Title 50, War and National defense) is privileged under
section 7 of such law (section 1516 of Title 50).

"Sec. 3. The United States civilian personnel
participating in the early warning system in Sinai shall

include only individuals who have volunteered to participate in
such system. .

“Sec. 4. Whenever United States civilian personnel,
pursuant to this resolution, participate in an early warning
system, the President shall, so long as the participation of
such personnel continues, submit written reports to the
Congress periodically, .but no less frequently than once every
six months, on (1) the status, scope and anticipated duration
of their participation, and (2) the feasibility of ending or

1/ The proposal entered into force om October 13, 1975, 26 UST 2271, 2278.
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reducing as soon as possible their participatioa by
substituting nationals of other countries or by making
technological changes. The appropriste committees of the
Congress shall promptly hold hearings on each report of the
President and report to the Congress any findings, conclusions,
and recommendations.

"Sec. 5. The authority contained in this joint resolution
to implement the 'United States Proposal to implement the Early
Warning System in Sinai' does not signify approval of the
Congress of any other agreement, understanding, or commitment
made by the executive branch."

Since Congress intended to distinguish between creating
international obligations, and changing domestic law, the approval provision
should state that approval is for the purpose of permitting the agreement to
enter into force with respect to the United States in accordance vith the
terms of the agreement; that no domestic law or practice is thereby charged
except as specifically provided in the bill or in future legislation; that no
private rights of action arise from approval except as specifically enacted;
and that implementation of an agreement does not authorize courts or agencies
to use the agreements to interpret U.S. law except as specifically provided.
Failure to do this when approval is given may give the international agreement
the force of U.S. law. See infra p. 56, n.2.

As a practical matter, if Coigress wants to disapprove certain
provisions of but not all of an agreement, it may best be able to do so by
failing to implement part or all of the agreement, rather than disapproving
it. This power to refuse to implement arises under the implementing
provisions of section 102(e) and 151 (see also section 121(c)). Under the

disputes resolution provisions of most of the codes, when and if this action

resulted in (1) the United States acting contrary to the code and (2) a
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signatory bringing this action up as & complaint, then the United States would
have to be prepared to defend. Ultimatel = the result of this process, under
various codes, ranges from retaliation--meaning other countries withdrawing
similar concessions--to renegotiation of the underlying code.

This chain of events suggests a provision in the implementing
legislation providing for discretion in the President vhether to defend any
complaint or, in the alternative, take action that would bring the United
States into compliance.

There are a number of points in the new codes vhere failure to
implement is an option, and insofar as Congress wants to lessen the adverse
international impact of having not implemented, it can simply give the
Executive a delegation to override the general rule for reasons of the
national economic interest.

A wmore complex situation arises vhen and if Congress approves an
agreement and implements it to some exteat but not entirely. Then the
question is wvhether to permit private persons, agencies and courts to use the
international agreement to interpret domestic law. This is now the normal
course in some areas, such as tariff classification issues, but not where
Congress has made a specific direction, as in the case of the 1968
International Antidumping Code.

Termination of and withdrawal from agreements approved under Trade
Act sections 102 and 151 is spparently provided for by section 125(d) of the

Act:

Whenever any foreiga country or instrumentality withdraws,
suspends, or modifies the application of trade agreement
obligations of benefit to the United States without granting
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adequate compensatiom therefor, the President, in pursuance of
rights granted to the United States under any trade agreement
and to the extent necessary to protect United States economic
interest . . . may— )
(1) vithdraw, suspend, or modify the applicatiom of
suhstantially equivalent trade agreement obligations of
benefit to such foreign country or instrumentality . . . .
The President must provide for hearings in his action under section 125(4).
The section does not, however, provide for withdrawal of rights arising under
an implementing bill now to be enacted, and therefore inm order to be able to
have the effect contewplated by Trade Act section 125, the implementing bill
might well have some provision authorizing the President to change the
countries entitled to the benefit of the new law. In the alternative, where a
change of law is necessary in the future, the President can recommend the
change to Congress. We note that, unless section 125 is changed, Congress
will have no role in termination of or withdrawal from trade agreements, even
though it does have a role in entry into force of such agreements. 1/
2. Implementing International Obligatioms.

Assuming that the new codes are all approved, then the main issue is
how to implement the provisions of the codes. One possibility is to revise
existing regulations, as distinguished from existing statutes. Where the
statute does not contravene the new agreement, but a regulation issued
pursuant to the statute does, then only the regulation need be amended. The
Executive branch has proposed to send to the Congress, after the agreements

have been signed, "whatever legislation and administrative actions may be

1/ To a certain extent, Trade Act section 301(a)(A) is also a withdrawal
provision. See, infra, p. 38.

—_—
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needed to implement the agreements inm the United States.” (Notice of
Intention To Eater into Trade Agreements, &4 F.R. 1932 (January 8, 1979).)

Legislation to implement the nev agreements is either necessary or
possible. The "necessary” enactments are matters that may only be
nccoq:fiohed by statutes and that follow so logically from the act of approval
that to fail to make them would be inconsistent with approval. It might be s
reservation that would abrogate the wvhole agreement. The necessary enactments
are those explicitly contemplated by the new agreement, such as creating a
vational inquiry point for standards inquiries under the Standards Code, or
those that resolve a direct and reasonably unavoidable conflict betwesen a new
agreement provision and a provision of United States lawv. A list of necessary
changes, as well as other possible changes, is attached as Appendix B. The
discussion of these changes, which are only required im connection with
implemsntation of specific nev agreements, is in the separate studies of the
agreements.

Aside from "necessary” changes, there are a number of legislative
possibilities that occur in connection with implementation of the new
agreements. One legislative altcmti;c in the face of these proposals is to
do nothing; another is to enact in legislation that is not subject to the
"fast track" of section 151(b) of the Trade Act; and a third alternative is to
consider adding the legislation to the section 151(b} implementing bill. We
have no general recommendation as to which of these alternatives to take, but
we discuss all "possible"™ changes for the sake of convenience as if they were
intended to be part of the implementing bill.
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Several such "possible” provisions are, by the nature of this
project, general, becasuse they relate to overall principles of these
agreesents. . To a ;ru.t extent, these subjects correspond to the overview we
presented earlier in this volume on the nev agreements as GAIT reform. In the
following pages, we discuss possible changes in the President's wexisting
authority to retaliate for unreasonable or unjustifiable trade practices of
foreign countries, which is an essential element of U.S. participation in the
disputes resolution process under the new agreements. We also discuss
implementation of conditional MFN; creating special authority to act contrary
to the new agreements; and judicial review.

(s) Revisions of the President's authority to retaliate. The new
codes set up a new system resolving disputes (described supra p. 12). If we
sssume that Congress will have the obligation to approve or disapprove all the
codes under section 121, and that ths bill is s vote on approval of the whole
nev system, then approval will necessarily imply a willingness to see whether
the new disputes settlement rules will work. They are the critical element of
the new system. In this situation, the legislative problem will be whether
existing law is adequate to make the new system work.

i. Backgrounds the problem

A United States exporter of goods to another country signatory to
the new agreements has two channels of remedy vhen he find himself denied the
benefits of the agreements. He can either complain to the foreign goverument
that denied him the benefit, or he can complain to his own government, which
can complain for him to the government involved. The first method involves
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litigation of some kind under foreign law. The utility of this channel is

that the exporter has some control of the litigstio., and the disadvantage is
that he may have very‘ little power to obtain a satisfactory remedy from his
point of view. The procedural "transparency” provisions of the new agreements
are an attempt to deal with the effectiveness of this channel. Of course, no
legislation in the United States has any legal force as to foreign governments.

The other channel can be the subject of legislation. Creating an
apparatus to decide whether exporters’ claims under the new agreements are
meritorious -- and therefore deserving of United States intervention in the
form of action by this Government against the offending foreign government --
requires several elements. There must be an adequate staff of trained
personnel to evaluate claims to determine whether they are meritorious and to
prosecute meritorious claims in vhatever international forums are provided for
in the underlying agreement (in this case, the disputes settlement mechanisa
under the new agreements). This requires suthorization and appropriation of
necessary funds and adequate statutory authority. There must also be a
jurisdiction to screen exporters' claims, and there must be authority to take
retalistory or other appropriate action against foreign goveruments that do
not reasonably accord vwith the practice or outcome of the international
disputes settlement procedure.

Recent experience under existing disputes resolution mechanisms
suggests that the present structure in this field is widely regarded by
exporters as unsatisfactory, for reasons we show below.

For example, for the United States the gist of the bargaining in the
agreement on export subsidies in the Subsidies/Countervailing Measures Code
appears to have been undertaking an obligation not to take unilateral action

39



46

against other signatories under sectiom 301 of the Trade Act of 1974 ia retura
for & list of proscribed export subsidies applying to industrial and mioeral
products and an obligation to avoid disrupting the prices and displacing the
trade of other signatories in export markets for agricultural products. If
that is true, thea the United States may at present be unable fully to give
its exporters the bc.ufitl of the nev agreements, because it is unable (or
unvilling) to prosecute their claims against foreign governmeats for breach of
trade agreements in internstional forums, including, if necessary, taking
appropriate retaliatory actionm.

In the area of international dispute settlement, an importaat
distinction is between s statutory scheme for retaliation agsinst a violation
(or, in this use, "oullification and impairment”) of an international
agreement and laws authorizing responses to specific trading difficulties.

The first is a response to the actions of a government, but the ;ccond is a
response to & commercial practice, generally s practice that is "unfair
competition™ by the reigning consensus. PFor example, in the dumping field,
the United States may under the Antidumping Act, 1921, impose & special
dumping duty to counter the practice of dumping. This is not a form of
"retaliation;" it is the exzercise of an internmational right of the United
States arising out of the General Agreement to counter an unfair practice. Ia
contrast, if another country imposes antidumping duties against a United
States export in a way that is coantrary to an international undertaking of
that couatry to the United States, then there is an alleged violation of the

| international agreement. If the offending country will not correct its error,
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then retuliatiom is ia order. A separate "retaliatory” statute is the kiad of
lav wve are discussing here.

One United Sjtatu statute—the United States countervailing duty -
law—clouds this distinction because it is always used to respond to a
practice that is considered unfair, namely, subsidization of exports, but the
practice is an act of a foreign government. 1/ The countervailing duty
statute is thus a "retaliatory” statute in the sense we are using it ia this
section. 2/

If the Congress were to approve the entire package of new codes, it
is arguable -- as we have said previously -- that this action represents a
commitment to the disputes settlement mechanisms the codes embody; domsstic

exporters may indeed be led to believe that the new codes should be supported

1/ The United States law has a provision for countervailing against private
subsidies, but it is never used.

2/ We do not include section 201 of the Trade Act of 1974, which implements
Article XIX of the General Agreement, as such a law because it is not a
response to disputes. "Escape clause” action may result in duputu, for
vhich the President has negotiating authority as to U.S. actions in section
123 of the Trade Act (compensating authority) and section 203(a)(4) (which
provides for his negotiating "orderly marketing agreements"). Section 125(d)
is the Presidential authority to implement domestic actions pursuant to U.S.
rights under trade sgreements in the event of suspension or withdrawal of
concessions. The authority is rarely used because other countries so rarely
use Article XIX against the United States. Instead, section 301 of the Trade
Act is evidently used, even though it relates oaly to "unjustifiable or
unreasonable” acts of countries. See infra p. 43.

This distinction is demonstrated by the "Cattle War,” an affair in
which Canada purported to take Article XIX action. The United States
responded with trade restrictions, and reported to GATT that its action was
under Article XIX:3, providing compensation rights. But its domestic action
was pursuant to section 252(a) of the Trade Expansion Act of 1962, the
predecessor of section 301 of the Trade Act, and a retaliation statute, which
required a finding of violation of international commitments. The latter was
justified in the domestic proclamation by citing an alleged violstion cf
Article VI of the General Agreement, which was never reported. See Hudec,
"Trade Retaliation,” 59 Minn. L. Rev. 461, 536-7 (1975).
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for this reason, since substantively the codes improve export opportunities
only marginally compared with provisions that are already in provisional '
effect under Part II of the General Agreement. (For example, transpareancy, n
central feature of several of the codes, is provided for ia Article X.) For
this reason, Congress may want to examine existing law to see wvhether it gives
the United States maximm benefit from the new disputes resolution machinery.
This seems particularly important if, as we have suggested in Part I of this
Overviev, approval is based upoa a& supposition that the main, and perhape
only, benefit of the new codes is to reinvigorste the existing GATT. An
active litigation will, presumably, either show the codes as failures or, if
it results in improving compliance, make it evident that the new agreements
are worth having. It is at least inconsistent to spprove all the new
agreements and then not do everything possible to make them work for exporters.

(ii) Statutes providing for retaliation

An obscure and never-used provision of the law, apparently
supplanted by the general retaliatory authority discussed below, permits the
President to impose new or additional duties and, in some cases, exclude
articles, for "discriminatory” practices of foreign governments. The
International Trace Commission, under this law, is to keep itself informed on
such matters and advise the President. Apparently, this provision, section
338 of the Tariff Act of 1930, 19 U.8.C. 1338, has been overshadowed by more
recent enactments, section 252 of the Trade Expansion Act of 1962 and its
successor, section 301 of the Trade Act.
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Section 301 is the principal tool for United States retaliationm. It
provides that, whenever the President determines that a foreign govermment is
engaging in any of four actions in violatiom of or inconsistent with trade

agreement obligations, he "shall take all appropriate and feasible steps

vithin his power to obtain the elimination of" these practices, including
vwithdraving trade concessions or imposing new duties or fees. The four
foreign government practices are that the country or instrumentality --

(1) maintains unjustifiable or unreasonable tariff or other
import restrictions which impair the value of trsde commitments made
to the United States or which burden, restrict, or discriminate
against United States commerce.

(2) engages in discriminatory or other acts or policies which

are unjustifiable or unreasonable and which burdea or restrict
United States commerce,

(3) provides subsidies (or other incentives having the effect of
subsidies) on its exports of one or more products to the United
States or to other foreign markets vhich have the effect of
substentially reducing sales of the competitive United States

product or products in the United States or in those other foreign
markets, or

(4) imposes unjustifiable or unreasonable restrictions on access
to supplies of food, raw materials, or manufactured or

semimanufactured products which burden or restrict United States
commerce. . . . 1/

Under the law, "any interested party" can file a complaint with the
STR. Hearings and presentation of views are provided for (sections 301(d)(2)

and 301(e)(2) (hearing) and 301(d)(1) and 301(e)(1) (presentation of views)).

1/ The Senate Report on the Trade Act of 1974 states, "In section 301
'unjustifiable’ refers to restrictions which are illegal under international
lav or inconsistent with international obligations. 'Unreasonable' refers to
restrictions which are not necessarily illegal but which nullify or impair
benefits accruing to the United States under trade agreements or which

::l;eniu discriminate against or burden U.S. commerce.” §. Rep. 93-1298 at
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STR may ask the International Trade Commission for "views as to the probadble
impact in the economy of the United States of taking action." The law
specifically pnvidu.that action may be taken selectively (against only th;
country "involved”) or on a nondiscriminatory basis, but that, if actiom is
taken nondiscriminatorily, t.hcn the Congress can disapprove and the action
shall thereafter remain in force only as to the country involved. 1/

The STR proceeding, if it can be called that, is hardly a remedy in
any traditional sense. The STR is only required to "conduct a reviev" (the
statutory phase) of the complaint and report summaries of the proceedings
every 6 months. Remarkebly fev complaints have been filed under section 301,
considering the number of complaints exporters expressed to the Commission
vhen it studied nontariff barriers in 1974. 2/ There were six section 301
petitions filed in 1975, five in 1976, three in 1977, and one in 1978 (through
December 1, 1978.) 3/ A substantial number of these have been unresolved for
2 years.

On the other hand, over the years, the United States has brought a
oumber of complaints arising out of section 301 and its predecessor statute to

the GATT, and has had some success. 4/ The success has been achieved mainly

1/ when enacted, this provision was potentially in conflict with the General
Agreement; for example, under it, the Presideant could provide a remedy for
subsidies arguably incomsistent with Article VI. Cuapbell, "The Poreign Trade
Aspects of the Trade Act of 1974, Part II, 33 W & L Law Rev. 632, 654 (1976).

2/ "Trade Barriers: Repoct to the Committee on Pinance,” U.S. Tariff
Commission (TC Publication 665, April 1974), Part I, Vol. 4.

3/ 20th Annual Report on the Trade Agreements Program - 1975, 42; 2let
Annual Report on the Trade Agreements Program - 1976, 46-47.

4/ 17th Annual Report of the President on the Tiade Agreements Program -

1972, 22-233 -- 1973, 20, 23. See also 1973 House Hearings on the Trade
Reform Act of 1973 at 419-21.
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by means of settlements, "without much independent aid or stimulus from the
GATT legal machinery.” 1/ Nevertheless, the process has worked to some
extent. 2/

Actual retaliatory action other than negotiation and settlement
under section 301 has been rare. 3/ In those cases where dispute settlement
procedures were found necessary, somevhat lengthy periods of time appear to
have elapsed (compared with the time consumed by domestic import relief and
unfair practice investigations). For example, STR has reported that ia Docket
No. 301-4, "National Canners Association,”" the complaint was filed September
25, 1975, and the work of the GATT panel (which had been delayed because of
the reassignment from Geneva of two panel members) was completed in May 1978.
Subsequently, "in June of 1978 the EC discontinued use of the minimm import
price mechanism (one of two practices reportedly complained of), switching to
a system of production subsidies." (Letter from STR, supra, n. 1, p. 49, at

3.) In Docket No. 301-5, "Great Western Malting Co.", the complaint was

1/ Hudec, "Trade Retaliation," supra (n. 2, p. 50) at 513.

2/ See, for example, "Termination of Section 301 Review,” 43 F.R. 8876
(March 3, 1978), wherein STR states, ". . .the United States instituted a
complaint against Japan under the dispute settlement provisions of (the
General Agreement). Discussions with Japan continued during processing of the
United States GATT complaint. As a result of these conversations, Japan has
agreed to make adjustments satisfactory to the United States.”

3/ The only case under section 301 actually to reach a determination of
action other than mere unegotiation appears to be "Soviet Marine Insurance
Practices,”" 43 P.R. 25212 (June 9, 1978), establishing an interagency
- committee to study possible ways to achieve the elimination of practices the
President found to be an unreasonable burden and restriction on U.S.
commerce. See generally, letter from the Special Representative for Trade
Negotiations (Amb. Strauss) to the Speaker of the House of Representatives,
August 2, 1978, reviewing action under section 301(d)(2) for the six-month
period ending June 30, 1978, and prior reports to the Congress on section 301
activity — Committee Print, WMCP 95-51 (95th Cong., lst Sess., September 13,
1977); Coumittee Print, WMCP 95-3 (95th Cong., lst sess., Pebruary &, 1977).
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received on November 13, 1975, and as of June 30, 1978, it had been determined
that the most appropriate forum for discussion of the issue involved was the
MIN, "where these discussions are now being actively pursued." Id. at 3. In
some cases, however, the delay has been more in the GATT process than in the
United States Government process. Docket No. 301-8, "National Soybean
Processors Association and American Soybean Association," a complaint received
by STR on March 30, 1976, resulted, according to STR, in Article XXIII(2)
consultations on April 2, 1976. As of June 30, 1978, a final panel report had
been adopted with "findings favorable to the United States" and the offending
system "was terminated.” We are unable to say at this time whether the delays
obviously being experienced result from the GATT process, the United States
process, or both. 1/

(iii). Possible Legislation.

Assuming approval of the new agreements, the subject of disputes
resolution will presumably become a more active area of United States trade
policy, at least as to complaints. The Congress might want to consult with
the Executive branch on adequacy of present staff to undertake such a
program. Of course, complaints against the United States are also likely to
increase (perhaps depending on the nature of United States implementation of
the nev agreements), and again it might be desirable to consult STR on the

adequacy of staffing to handle this work.

1/ We have made & chart showing the time consumed in section 301 proceedings
(Appendix C).
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A number of ideas are possible. Some of these are-—-

1. Establishing procedure like section 338, with complaints filed
at the Commission or lo.e other agency that makes recommendations to the -
President as to which claims are meritorious. The President would then decide
whether to prosecute or reject claims.

2. Increasing authorization and appropriation for the disputes
prosecution function.

3. Making consistency with international obligations explicitly a
factor in deciding whether and when to retaliate.

4. Placing time limits upon section 301 proceedings. 1/

We discuss in our study on the subsidy/countervailing duty agreement
vhy we see no conflict in having both the countervailing duty law and an
international disputes resolution law; having both depends on the proposed
"two track” international subsidy/countervailing duty systes.

Care has to be taken in stating here, as anywhere in the
implementing bill, the degree to which the President will comsider
international obligations. So far as we know, the provision permitting
selectivity in section 201 has not been litigated, but a similar provision ia

the old section 252(c) (stricken in section 301), requiring the President to

1/ As appendxx C suggests, plncxng time limits upon negotiations is a more
restrictive step than placing time limits on the domestic proceedings that
lead to the decision as to whether a complaint is meritorious. Thus, Congress
may vant to place a time limit upon STR's section 301 decision on whether to
file an international action, but forbear placing a time limitation upon STR's
conclusion of the disputes resolution process. The latter overall time limit,
if adopted, should take account of the time limits placed upon disputes
resolution under some but not all of the new agreements and of special
provisions on temporary or "provisional” measures by signatories.
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have "dus regard” for international obligations, was resd by a court of
appeals to allow the President to apply a remedy on an MFN basis, even though

the remedy was, under the law, supposed to be selective. See United States v.

Star Indus., Inc., 462 F.2d 557 (C.C.P.A. 1972). The axact Congressional
purpose should be in the law, such as that the President must consider (but
is, perhaps, not in any circumstance bound to follow) international
obligations.

The improvement of retaliatory procedures leads naturally to
consideration of the extent to wlich enactments are desirable on the general
subject of United States participation in the GATT or the committees of
signatories created under the various codes. For example, we have suggested
in our study on Standards that the Congress should consider whether the
inquiry point that must be established to provide information on United States
standards should be expanded to receive, process and perhaps even make
recommendations as to whether to prosecute the complaints of United States
exporters agsinst signatory governments as international claims. Similarly,
under the Subsidy/Countervailing Duty Agreement, Chap. 1:1-3, signatory
governments are required to provide certain information on the exteat of
United States subsidies on request. A central "inquiry point" might be given
statutory authority to carry out, this responsibility.

(b) Implementation of conditional MFN.

At this point, it appears that the United States will probably not
give the benefits of the new codes to nonsignatories. Implementing the new
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agreements on this basis weans carefully working out when existing law will
apply only to signatories of new agreements.
Section 126(a) of the Trade Act provides —

Except as otherwise provided in this Act or in any other
provision of lav, any duty or other import restriction or duty-free
treatment proclaimed in carrying out any trade agreement under this
title shall apply to products of all foreign countries, whether
imported directly or indirectly.

Since none of the new agreements (except the agreement on aircraft--see the
separate study of this subject) provides for a level of duty, no amendment of
section 126(a) is required as to duties; however, the section also provides
for unconditional MFN with respect to "other import restriction(s)." This
phrase is defined in Trade Act Section 601 as follows:

(2) The term "other import restriction" includes a limitation,
prohibition, charge, and exaction other than duty, imposed on
importation or imposed for the regulation of importation. The term
does not include any orderly marketing agreement.

This phrase appears first to have been used in the original 1934 trade
agreements authority. 1/ Evidently, the Executive relied on this phrase to
negotiate such "nontariff" matters as Part II of the Ceneral Agreement and the
International Antidumping Code. Thus, it may be desirable as a matter of
domestic law to consider providing in the implementing bill for the

termination or denial of benefits under the new agreements for countries that

do not enter into one or all of them. 2/

1/ An act to amend the Tariff Act of 1930, Public Law 73-316, adding section
350 of that law.

2/ It is arguable that even the "other import restriction" language of
section 126 does not apply to these new agreements, since they cannot be (to
use the language of the section) "procllxned” but must be approved and
enacted under section 102. We are uncertain on the point, since many parts of
the new agreements can be undertaken with mere approval, no new enactments
being necessary.
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Under section 102(f) of the Trade Act, the President may "recommend
to Congress in the implementing bill . . . that the benefits and obligations
of such agreement appiy solely to the parties to such agreement, if such
application is consistent with the terms of such agreement."” See also section
126(b) and (c), which permits the President to determine that a "major
industrial country” 1/ has failed to make concessions in the MIN "which
provide competitive opportunities for the commerce of the United States in
such country substantially equivalent to the competitive opportunities”
?rovided by the U.S. concessions. The President may then, either by country
or by article, recommend that Congress deny a benefit or not apply new MIN
agreements. Legislation denying the benefits or some of them to certain
countries is plainly possible.

Notwithstanding this fact, placing the subjects of these agreements
on a conditional MFN basis may be contrary to existing treaty and executive
agreement obligations of the United States. See infra p. 60. We have also
previously discussed the problem of the inconsistency of such law with respect
to ihe General Agreement, where the unconditional MFN obligations are limited
to certain subjects, only some of which are likely to fall within the scope of
the agreements.

One solution to these dilemmas would be to leave the lawv as it is,
vhich wuld allow the President to recommend denying unconditional MFN

treatment to nonsignatories when conditions warranted. He could, in making

1/ Defined in section 126(d) of .ae Trade Act as Canada, the European
Economic Community, the individual countries of the Community, Japan, and
other countries designated by the President.
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such recommendations, state the extent to which the recommendation conflicted
with existing MFN obligations. Another solution would be to set up a system
similar to the one n;v applicable to Communist countries (see title 4 of the
Trade Act), which would deny unconditiocnal MFN treatment on the subjects of
the new agreements to nonsignatories, subject to a power in the President to
grant them the benefits of the new agreements under stated conditions.
Thereafter, the President’s decisions could be subject to & Congressional
override.

A similar problem is the impact of implementing legislation on the
Protocol of Provisional Application, the instrument by which the General
Agreement was "provisionally™ brought into force. The Protocol provides that
domestic law extant before the date of signing the General Agreement-——October
30, 1947—may continue notwithstanding that it is inconsistent with the
General Agreement. The countervailing duty law, the B;y American Act and
other statutes of which asendment is possible in light of the new agreements
vere enacted before October 30, 1947. But since the new agreements contain no
"grandfather" provision like the one in the Protocol, nor are they appareatly
to be legally "related" to the General Agreement, 1/ there are no grandfather
rights. Thus, lavs amended for the benefit of new agreement signatories do
not have the grandfather benefit of the Protocol, and therefore countries that
are parties to the General Agreement may be entitled to benefits of the new
lav, even if they did not sign the new agreement. In the the case of

subsidies, the problem is rather serious, because the General Agreement

1/ That is, they are not expected to be a GATT decision, the subject of a
GATT vaiver, or an Article XIX "safeguard" action, much less an smendment to
the General Agreement.
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requires an injury test from which the United States is relieved by the
Protocol; the new subsidy/countervailing duty®agreement also requires this
test. To implement the injury test by amending the existing United States
statute may make denying this benefit to GATT signatories difficult, even
though they do not sign the new agreement.

One response to this situation would be to add to but not otherwise
change existing lav. A combination of creating a new law for new agreement
signatories and leaving the old law on the books for all others would probably
be a successful way to retain the grandfather benefit. The countervailing
duty lav vas amended in 1974 to extend its coverage to nondutiable items, at
vhich time an injury test was added for only these items. The theory was that
there was previously no law on these items. (8. Rep. 93-1298 at 185.)
Evidently, no claim that the United States thereby gave up its grandfather
rights has yet succeeded in receiving GATT approval. It is therefore at least
possible that amendments to "grandfathered" laws, which leave the old law on
the books, but partially ineffective, will solve this problem.

Finally, conditional MFN legislation raises rules of origin issues.
Since conditional MFN means that a product imported from some countries are
entitled to certain benefits while the same product from another country is
not, it is possible that cases vill arise under laws affected by the new
agreements in vhich the product was partially made in one country that is
entitled to the benefit and partially made in countries that are not entitled
to that benefit. Rules for deciding whether the benefit applies in such cases
are called "rules of origin."
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Under the new agreements, the problem presented under rules of
origin is that many of the benefits are procedural: a signatory to the
subuidy/countetvniling. duty code is entitled to an injury determination on
dutiable U.8. imports, but s nonsignatory is not.

One type of rule of origin is used by the U.8. Customs Service to
prevent circumvention of tariff rates or other customs laws by manufacturers
vhich transship their products through a third couatry to an importing nation
in order to take advantage of a preferential trading arrangement between the
latter two couatries, or which otherwise concesl the country of origia of
their product. Present United States rules, including rules pertaining to
marking requirements and implementation of the GSP, 1/ embody the concept of
“substantial transformation," which is essentially that the country inm which
the last major change in the nature of the goods was made, producing s new ﬁd
different artcle, is the country of "origin.'.'

This concept may Le unsatisfactory to accomplish the purpose of
conditional MFE in the new agreements. Countries that refuse to sign a new
agreement .uy, under the substantial transformation rule, obtain a benefit by
manufacturing in violation of the agreement (for example, with an export
subsidy) a product that is later subject to substantial trmfomtiop in a

signatory state.

1/ Marks of origin, 19 U.8.C. secs. 304, 1202 (1976) (19 CFR 134.1(d)(1),
135.34(h), 134.35 (1978)); Generalized System of Preferences, 19 U.S5.C. 2461
et seq. (1976) (19 CFR 10.171-178 (1978)). See also Minwood Industries, Inc.
v. United States, 313 F.Supp. 951 (Cust. Ct. 1970) (marks of origins); 10
Cust. Bull. 176, T.D. 76-100 (1976) (GSP).
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One solution to this problem might be to administer the currest
rules of origin laws and regulations in a way which would substantially
accomplish the intent éf those laws, even though this might mean that goods »
arriving from signatory countries do not receive full benefits of the new
agreements. Disputes resolution would presumably decide whether this was -
appropriate in particular cases.

The curreat U.S. rules of origin regulations pertain to two specific
statutes —— marks of origin and implementation of the GSP 1/ —- and therefore
would not be applicable to the operation of the current agreements. Any
implementing legislation may need to include a general rule of origin
provision applicable to all the new agreements, or such a provision may need
to be included individually for implementation of particular codes. However,
those requirements may create secondary problems; for example, it will become
necessary in administering the codes to obtain reliable information om couatry
of manufacture. At present, we can make no further legislative
recommendations on rules of origin. We suggest instead close consultation
with the agencies administering the affected laws to see what is needed to

best effect the purpose of the laws.

1/ The United States countervailing duty law, section 303 of the Iurxff Act
of 1930 (19 U.Ss.C. 1303), provides that whenever a foreign country pays or
bestows a bounty or grant upoa certain articles, then a countervailing duty
shall be assessed regardless of —

+ « .whether the same shall be imported directly from the country of
productxon or otherwise, and whether such article or merchandise is
imported in the same condition as when exported from the country of

production or has been changed in condition by remanufacture or
otherwise. . . .
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(c) Authority to act contrary to the codes.

The codes obviously anticipate that at times it may be necessary to
act contrary to theit.ptovioion.. There may be a feeling at the time an -
implementing bill is considered that it would be desirable to not fully
implement the new codes, leaving the resolution of actual conflicts to the
disputes resolution machinery. As we have suggested in connection with the
individual codes, a useful device may in some cases be one whereby the
President (or other appropriate official) has discretion either to uadertake
action contrary to a code or refuse to take action contrary to a code
obligation, depending on the bias of the law. Such prerogatives exist in
present law. For example, under the present United States law for escape
clause actions, the President may refuse to take an action recommended by the
International Trade Commission if that refusal is in "the national economic
interest.” At the other extreme, section 301 provides that retaliatory action
be taken on an unconditional MFN basis in accordance with the General
Agreement, except that the President may take selective retaliatory action in
his discretion.

(d) Judicial review.

The purpose of this section is to consider and advise upon whether
and how to prescribe judicial effect for the new codes. Under section 102,
only Congress can allow a section 102 agreement to enter into force by
"approval.” And under all possible delegations in the Trade Act, there is nof

intended to be any domestic law impact without further legislation. 1/

1/ Section 102(2) provides —
Nothing in this subsection shall be construed as prior approval of
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Nevertheless, it would be prudent to state precisely the legal
effect of these agreements. For ocne thing, these agreements when approved may

be enforceable in the courts. 2/ Yet, in many cases, Congress and the

(footnote continued)
any legislation which may be necessary to implement an agreement
concerning barriers to (or other distortions of) international trade.
Section 121(c) provides —
If the President enters into a trade agreement which establishes
rules or procedures, including those set forth in subsection
(a), . . .and if the implementation of such agreement will change
any provision of Federal lav (including a material change in an
administrative rule), such agreement shall take effect with respect
to the United States only if the appropriate implementing
legislation is enacted by cthe Congress unless implementation of such
agreement is effected pursiant to authority delegated by
Congress. . . .Nothing in this section shall be construed as prior
approval of any legislation necessary to implement a trade agreement
entered into under this section.

2/ Without more, it is likely that Congressional approval, when required for
an agreement to enter into force, makes an international agreement that is
self-executing the law of the land enforceable in the Federal Courts. See
generally, 14 Whiteman, Digest of Int'l L. (1970) 237-239. 1In the case of the
MTN agreements, our research suggests that the legislative process specified
under the Trade Act of 1974 would convince the courts of the United States not
to allow the agreements, absent express statute, to serve as a basis for court
action for the following reasons:

The question of judicial enforceability turns on whether the
agreement in question is in any respect "self-executing":

The extent to which an international agreement establishes
affirmative and judicially enforceable obligations without
implementing legislation must be determined in each case by
reference to many contextual factors: the purpose of the treaty and
the objectives of its creators, the existence of domestic procedures
and institutions appropriate for direct implementation, the
availability and feasibility of alternative enforcement methods, and
the immediate and long-range social consequences of self- or
non-self-execution. . . .

People of Saipan v. Dept't of Interior, 502 F.2d 90 (9 Cir., 1974), holding
that a trusteeship agreement that provided the United States would, inter
alia, "regulate the use of natural resources" and "protect the inhabitants
against the loss of their lands and resources" gave the inhabitants of the
trust territory rights upon which they could individually sue in the High
Court of the Trust Territory. Id. at 99. See also, Diggs v. Richardson, 555
F.2d 848 (D.C. Cir. 1976), citing vith approval the concurring opinion in
(footnote continued)
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executive may at first blush want to avoid the difficulty of implementing the
codes — the Congress wanting to keep the law as is and the Executive
believing a new code vorks no change. They should consider such inaction
carefully, For example, the Safeguards code would contain substantive
standards for safeguard actions that are similar to and even modeled upon, but
different from, United States law. If Congress did not want the new code to
predominate in a court action on U.S. safeguard action, the safest course
would be to enact priority legislation to that effect.

Several issues should be immune to judicial review except for

failure to act at all. These are primarily issues that relate to vhen the new

(footnote continued)

People of Saipan. The concurring opinion holds that although the Trust
Agreement was not self-executing, "a series of actions all ultimately founded
upon Congressional authority have so executed the Agreement that its
provisions may now properly be regarded as judicially enforceable. Thus, the
Agreement was approved by the President pursuaat to s joint resolution of
Congress. . .and implemented by Executive orders promulgated pursuant to
Congressional authority. . . ." Id., People of Saipan at 103. A treaty
providing for most-favored-nation treatment has been held by the United States
Court of Customs and Patent Appeals to have been "self-executing, requiring no
legislation other than its own enactment, so far as any matter here involved
was coucerned."” John T. Bill Co. v. United States, 104 F.2d 67 (C.C.P.A.
1939) (quoted matter at 73). The Court there held that the unconditional
most-favored-nation clause in the treaty required extending MFN to the
products from the foreign country, even though the foreign country was not
extending the same rate to the United States. The "self-executing” language
— which is mandatory in form (each party "shall” extend. . .) — is too
lengthy to quote here. It appears 1d. at 69.

Of course, most important in considering whether "the context” (See
People of Saipan, above) in the case of these agreements is a factor that
suggests they are not intended to be self-executing is the provisions of the
Trade Act. Sections 102 and 121 make it clear that no agreement negotiated
under authority of those sections is to have domestic impact without enabling
lav. The question in the text arises largely in connection with provisions
vhere no change of law is "necessary"” (as we have defined it, suprs p. 37),

but a change in administrative practice can be effected by administrative
action under existing authority.

—_ —
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agreements apply. For example, it seems to us that the United States should
avoid allowing foreign persons to sue in Federal court for a 7ederal agency's
failure to give that éo-pnny a benefit arising under the code. Such a
decision would presumably be made because the rules of origin created by the
U.8. Congress would hold that the foreign company's exports did not originate,
legally, in a signatory and therefore--under the theory of conditional
MFN-——were not entitled to code benefits. Rather than the agency making that
decision in each case, however, it may be better policy to require Federal
agencies to obtain authoritative guidance from a central authority--such as
STR—as to whether particular countries are entitled to a code's benefits.
This system should probably apply to government procurement, but it is
probably less desirable in countervailing duties, where the Treasury
Department has administered a rule of origin to determine which country has
been paying a bounty or grant for many years.

Assuming that judicial review provisions are desirable, they will
unfortunately probably be different as to each code area. Congress has in the
past used a number of formulations to deal with different specific
situations. In 1951, Congress amended section 22(f) of the Agricultural
Adjustment Act to state —

No trade agreement or other international agreement heretofore
or hereafter entered into by the Unite§ States shall be applied
in a manner inconsistent with the requirements of this

section. 1/

In 1947, Congress passed a joint resolution authorizing the United States to
accept membership in the International Refugee Organization, with the provison

that --

1/ 65 stat. 75 (1951).
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The President is hereby authorized to accept membership for the
United States in the International Refugee Organization (hereinafter
referred to as the "Organization"), the constitution of which was
approved in Nev York on December 15, 1946, by the General Assembly
of the United Nations, and deposited in the archives of the United
Nations: Provided, however, That this authority is granted and the
approval of the Congress of the acceptance of membership of the
United States in the International Refugee Organization is given
upon condition and with the reservation that no agreement shall be
concluded on behalf of the United States and no action shall be
taken by any officer, agency, or any other person and acceptance of
the constitution of the Organization by or on behalf of the
Government of the United States shall not constitute or aut™orize
action (1) vhereby any person shall be admitted to or sett.:! or
resettled in the approval thereof by the Congress, and this _.int
resolution (22 U.S8.C.S. 289-289d) shall not be construed as such
prior approval, or (2) which will have the effect of abrogating,
suspending, wodifying, adding to, or superseding any of the
immigration laws or any other laws of the United States.

Similarly, Public Law 90-634 (October 24, 1968), 82 Stat. 1347, 19

U.8.C.A. 160 Note, provides——

actions.

(a) Nothing contained in the International Antidumping Code,
signed at Geneva on June 30, 1967, shall be construed to restrict
the discretion of the United States Tariff Commission in performing
its duties and functions under the Antidumping Act, 1921 (sections
160 to 171 of this title) and in performing their duties and

functions under such Act the Secretary of the Treasury and the
Tariff Commission shall—

(1) resolve any conflict between the International Antidumping
Code and the Antidumping Act, 1921, in favor of the Act as applied
by the agency administering the Act, and

(2) teke into account the provisions of the International
Antidumping Code only insofar as they are consistent with the
Antidumping Act, 1921, as applied by the agency administering the
Act. 1/

Review provisions should specify courts of review for code-related

Now, if a matter can be the subject of a protest to U.S. Customs

Service actions, jurisdiction is generally in the U.S. Customs Court and the

17761 Stat. 214, 22 U.5.C. 289.
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Court of Customs and Patent Appeals, (see 8CM Corp. v. United States, 450 F.

Supp. 1178 (Cust. Ct. 1978) end J.C. Penney Co. v. United States, 439 F.2d 63

(2d Cir. 1971), but vhere no protest is possible, review is in the United

States district courts. (See Sneaker Circus v. Jimmy Csrter, et al., 566 F.

24 396 (24 Cir. 1977) and Talbot Co. v. Simon, 539 F.2d 221 (D.C. Cir.

1976).) This situation may not be satisfactory. Uniform interpretation is
critical to many schemes. It may be desirable to have customs questions
reviewed in the Customs Court, but other actions, such as the claim of a
frustated foreign bidder on a government contract or a foreigner's challenge
to an environmental regulator's refusal to accept foreign testing in
accordance with the Standards code, are matters that perhaps ought to be
reviewved in the courts or agencies that ordinsrily review the actions of those
bodies. 1/ We have set out specific suggestions for such jurisdictional ideas
in the chapters relating to each code, along with our thoughts on necessary
implementation.
CONCLUSIONS

The new MTN agreements are at present in an uncertain legal state.
They will exist (if actually signed) alongside the General Agreement, in many
cases restating it and in some cases even derogating from it. If they reform
the international system of GATT in any general way, it may be mainly by

reinvigorating previous General Agreement provisions.

1/ This process is not alwvays logical. Under the Clean Air Act, review of
National Standards, wvhich may be relevant to implementation of the Standards
agreement, is in the United States Court of Appeals for the District of
Columbia, while jurisdiction to review local standards is in the United States

Court of Appeals for the circuit where the sffected air quality coatrol region
is located.

— N
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Implementation of the new agreements will require attention not only
to specific requirements arising from the nev agreements, but also overall
policy implications of the agreements. The priccipal policy implication is
the need to create an adequate United States ability to take advantage of the
disputes resolution process created by the new agreements. It will also be
desirable to define the legal impact of the new agreements in United States
litigation, such as whether and vhat private rights they create under United

States law,.
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APPENDIX A

SEC. 101. BASIC AUTHORITY FOR TRADE AGREEMENTS.

(a) Whenever the President determines that any existing duties or other
import restrictions of any foreign country or the United States are unduly
burdening and restricting the foreign trade of the United States and that the
purposes of this Act will be prompted thereby, the President-—-

(1) during the S-year period beginning on the date of the enactment of
this Act, may enter into trade agreements with foreign countries or
instrumentalities thereof; and

(2) may proclaim such modification or continuance of any existing duty,
such continuance of existing duty-free or excise treatment, or such
additional duties, as he determines to be required or appropriate to
carry out any such trade agreement.

(b)(1) Except as provided in paragraph (2), no proclamation pursuant to
subsection (a)(2) shall be made decreasing a rate of duty to a rate below 40
percent of the rate existing on January 1, 1975.

(2) Paragraph (1) shall not apply in the case of any article for which the
rate of duty existing on January 1, 1975, is not more than 5 percent ad
valores.

(c) No proclamation shall be made pursuant to subsection (a)(2) increasing
any rate of duty to, or imposing & rate above, the higher of the following:

(1) the rate which is 50 percent sbove the rate set forth in rate
columan numbered 2 of the Tariff Schedules of the United States as in
effect on January 1, 1975, or

(2) the rate which is 20 percent ad valorem sbove the rate existing on
January 1, 1975,

SEC. 102. NONTARIFF BARRIERS TO AND OTHER DISTORTIONS OF TRADE.

(a) The Congress finds that barriers to (and other distortions of)
international trade are reducing the growth of foreign markets for the
products of United States agriculture, industry, mining, and commerce,
diminishing the intended mutual benefits of reciprocal trade concessions,
adversely affecting the United States economy, preventing fair and equitable
access to supplies, and preventing the development of open and
nondiscriminatory trade among nations. The President is urged to take all
appropriate and feasible steps within his power (including the full exercise
of the rights of the United States under international agreements) to
harmonize, reduce, or eliminate such barriers to (and other distortions of)
international trade. The President is further urged to utilize the authority
granted by subsection (b) to negotiate trade agreements with other countries
and instrumentalities providing on a basis of mutuality for the harmonization,
reduction, or elimination of such barriers to (and other distortions of)
international trade. Nothing in this subsection shall be construed as prior
approval of any legislation which may be necessary to implement an agreement
concerning barriers to (or other distortions of) international trade.
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APPENDIX A--Continued

(b) Whenever the President determines that any barriers to (or other
distortions of) international trade of any foreign country or the United
States unduly burden and restrict the foreign trade of the United States or
adversely affect the United States econowy, or that the imposition of such
barriers is likely to result in such a burden, restriction, or effect, and
that the purposes of this Act will be promoted thereby, the President, during
the 5-year period beginning on the date of the enactment of this Act, may
enter into trade agreements with foreign countries or instrumentalities
providing for the harmonization, reduction, or elimination of such barriers
(or other distortions) or providing for the prohibition of or limitations on
the imposition of such barriers (or other distortions). _

(c) Befors the President enters into any trade agreement under this section
providing for the harmonization, reduction, or elimination of a barrier to (or
other distortion of) international trade, he shall consult with the Committee
on Ways and Means of the House of Representatives, the Committee on Finance of
the Senate, and with each committee of the House and the Senate and each joint
committee of the Congress vhich has jurisdiction over legislation involving
subject matters vhich would be affected by such trade agreement. Such
consultation shall include all matters relating to the implementation of such
trade agreement as provided in subsections (d) and (e). If it is proposed to
implement such trade agreement, together with one or more other trade
agreements entered into under this section, in a single implementing bill,
such consultation shall include the desirability and feasibility of such
proposed implementation.

(d) wWhenever the President enters into a trade agreement under this section
providing for the haromonization, reduction, or elimination of a barrier to
(or other distortionm of) international trade, he shall submit such agreement,
together with s draft of an implementing bill (described in section 131(b))
and a statement of any administrative action proposed to implement such
agreement, to the Congress as provided in subsection (e), and such agreement
shall enter into force with respect to the United States only if the
provisions of subsection (e) are complied with and the implementing bill
submitted by the President is enacted into law.

(e) Bach trade agreement submitted to the Congress under this subsection
shall enter into force with respect to the United States if (and only if)--

(1) the President, not less than 90 days before the day on which he
enters into such trade agreement, notifies the House of Representatives
and the Senate of his intention to enter into such an agreement, and
promptly thereafter publishes notice of such intention in the Federal
Register;

(2) after entering into the agreement, the President transmits a
document to the House of Representatives and to the Senate containing a
copy of such agreement together with—

(A) a draft of an implementing bill and a statement of any
administrative action proposed to implement such agreement, and an
explanation as to how the implementing bill and proposed
administrative action change or affect existing law, and
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(B) ‘s statement of his reasons as to how the agreement serves the
interests of United States commerce and as to why the implementing
bill and proposed administrative action is required or appropriate
to carry out the agreement; and

(3) the implementing bill is enacted into law.

(f) to insure that s foreign country or instrumentality which receives
benefits under a trde agreement entered into under this section is subject to
the obligations imposed by such agreemeat, the President may recommend to
Congress in the implementing bill and statement of administrative action
submitted with respect to such agreement that the benefits and obligations of
such agreement apply solely to the parties to such agreement, if such
application is consistent with the terms of such agreement. The President may
also recommend with respect to any such agreement that the benefits and
obligations of such agreement not apply uniformly to all parties to such
agreement, if such appliction is consistent with the terms of such agresment.

(g) For purposes of this section—

(1) the term "barrier" includes the American selling price basis of
customs evaluation as defined in section 402 or 402a of the Tariff Act of
1930, as appropriate}

(2) the term "distortion" mcludeo a subsidy; and

(3) the term "international trade" includes trade in both goods and
services.

SEC. 121. STEPS TO BE TAKEN TOWARD GATT REVISION; AUTHORIZATION OF
APPROPRIATIONS FOR GATT.

(a) The President shall, as soon as practicable, take such action as may be
necessary to bring trade agreements heretofore entered into, and the
application thereof, into conformity with principles promoting the development
of an open, nondiscriminatory, and fair world economic system. The action and
principles referred to in the world economic system. The action and
principles referred to in the preceding sentence include, but are not limited
to, the following—

(1) the revision of decisionmaking procedures in the General Agreement
on Tariff and Trade (hereinafter in this subsection referred to as
"GATT") to more nearly reflect the balance of economic interests,

(2) the revision of article XIX of the GATT into a truly international
ufeguu:d procedure vhich takes into account all forms of import
restraints countries use in response to injurious competition or threat
of such competition,

(3) the extension of GATT articles to conditions of trade not preoently
covered in order to move toward more fair trade practices,

(4) the adoption of international fair labor standards and of public
petition and confrontation procedures in the GATT,

(5) the revision of GATT articles with respect to the treatment of
border adjustments for internal taxes to redress the disadvantage to

countries relying primarily on direct rather than indirect taxes for
revenue needs,

PR
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(6) the revision of the balance-of-payments provision in the GATT
articles so as to recognize import surcharges as the preferred means by
which industrial countries may handle balance-of-payments deficits
insofar as import restraint measures are required,

(7) the improvement and strengthening of the provisions of GATT and
other international agreements governing access to supplies of food, raw
materials, and manufactured or semi-manufactured products, including
rules and procedures governing the imposition of export controls, the
denial of fair and equitable access to such supplies, and effective
consultative procedures on problems of supply shortages,

(8) “he extension of the provisions of GATT or other international
agreements to authorize multilateral procedures by contracting parties
vith respect to member or nonmember countries which deny fair and
equitable access to supplies of food, raw materials, and manufactured or
semi-manufactured products, and thereby substantially injure the
international community,

(9) any revisions necessary to establish procedures for regular
consultation among countries and instrumentalities with respect to
international trade and procedures to adjudicate commercial disputes
among such countries or instrumentalities,

(10) any revisions necessary to apply the principles of reciprocity and
nondiscrimination, includiong the elimination of special preferences and
reverse preferences, to all aspects of international trede,

(11) any revisions necessary to define the forms of subsidy to
industries producing products for export and the forms of subsidy to
attract foreign investment which are consistent with an open
nondiscriminatory, and fair system of international trade, and

(12) consistent with the provisions of section 107, any revisions
necessary to establish within the GATT an international agreements on
articles (including footwear), including the creation of regular and
institutionalized mechanisas for the settlement of disputes, and of a
surveillance body to monitor all internationsl shipments in such articles.

(b) The President shall, to the extent feasible, enter into agreements with
foreign countres or instrumentalities to establish the principles described in
subsection (a) with respect to international trade between the United States
and such countries or instrumentalities.

(¢) If the President enters into a trade agreement which establishes rules
or procedures, including those set forth in subsection (a), promoting the
development of an open, nondiscriminatory, and fair world economic system and
if the implementation of such agreement will change any provision of Federal
law (including & material change in an administrative rule), such agreement
shall take effect with respect to the United States only if the appropriate
implementing legislation is enacted by the Congress unless implementation of
such agreement is effected pursuant to authority delegated by Congress. Such
trade agreement may be submitted to the Congress for approval in accordance
vith the procedures of section 151. Nothing in this section shall be
construed as prior approval of any legislation necessary to implement a trade
agreement entered into under this section.
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(d) There are authorised to be appropriated annuslly such sums as may be
necessary for the payment by the United States of its share of the expenses of
the Contracting Parties to the General Agreement on Tariffs and Trade. This
suthorisation does not imply approval or disapproval by the Congress of all
articles of the General Agreement on Tariffs and Trade.
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List of "necessary” and "other" changes of U.8. law discussed in this

study--

non:

"Necessary”" changes may in law, regulation or practice of the

United States and are defined as changes—-

a.
b.

specifically contemplated by a new agreement, or

needed because & new agreement provision conflicts with an
existing statutory provision or regulation and, in our opinion,
cannot under any reasonably persuasive interpretation of either

the agreement of the affected lav be read otherwise than as a
conflict.

"Other" changes are ones that, in our judgment, may be considered in the
preparation of an implementing bill, and therefore deserve discussion in
this study.

Government Procurement Code .

Necessary changes!

(1) The Buy American Act, 41 U.8.C. sections 10a-10d (1976), as
implemented by Executive Orders 10582 and 11051, generally requires
that products procured for public use within the United States and
construction contracts for public works in the United States must
originate in domestic sources if certain price differential criteria
are satisfied — i.e., foreign bids are increased by 6 percent
generally, 12 percent if the low domestic bidder is a small or
minority-owned business, and 50 percent if the purchase is made by
the Department of Defense }

(2)

Department of Defense Appropristions Act

(a)

(b)

(e)

Pub. L. No. 94212, 90 Stat. 153 (1976), sections 709, 723, and
729 (the "Berry Amendment"), prohibit the purchase from foreign
sources of certain items, including stainless steel flatware,
food, shoes, textiles, clothing and certain specialty metals;

Pub. L. No. 90-500, 82 Stat. 849 (1968), section 404, prohibits

the purchase or lease of foreign busses by the Department of
Defense;

Pub. L. No. 94-212, 90 Stat. 53 (1976), tit. IV, (the
Byrnes-Tollefson Amendment”) prohibits the purchase of vessels

or major components, including hulls or superstructures, from
foreign sources}

-1
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(4)

(5)

(6)
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GSA appropriations act restrictions:

(a) Pub. L. No. 95-81, 91 Stat. 354 (1977), section 506, gensrally

prohibits the purchase of stainless steel flatware from foreign
sources;

(b) Pub. L. No. 94-91, 89 Stat. 441 (1975), section 505, (see also
41 C.P.R. section 5A.6.104-50(b) (1977)) mandates a 50% value
differential discriminating against foreign suppliers as an
slternate to the Buy American Act in some circumstances
pertsining to handtools and measuring instruments procured by
GSA}

Prison-made Goods, 18 U.8.C. section 4124 (1976), imposes a
preference for prison-made goods which satisfy procurement
requirements;

Blind and Other Handicapped-made Goods, 41 U.8.C. section 48 (1976),

imposes a preference for such goods which satisfy procurement
requirements;

Small Business Programs:

(a) 15 U.S.C. sections 631-44 (1976), including recent smendments
found in Pub. L. No. 95-507, 92 Stat. 1757 (1978), mandates a
preference for small and minority businesses bidding on
government contracts, and is the authority for the small
business set-aside program;

(b) 41 U.S.C. section 252(b) (1976) is an additional declaration of
Congressional policy favoring small businesses in procurement;

(c) 22 U.S.C. section 2352 (1976) requires the President to take
certain steps guaranteeing direct opportunities for small
businesses to bid on contracts abroad financed by AID funds;

Preferences for United States carriers:

(a) 10 U.8.C. section 2631 (1976) generally requires that only U.S.

vessels be used to transport supplies procured by the armed
forces, when transport is by sea;

(b) 46 U.S.C. section 1241(b)(1) (Supp. V 1975), requires that at
least 502 of the gross tonnage of goods procured by the U.S.
must be transported on U.8.-flag vessels if the goods are to be
shipped by sea and if the vessels offer a fair price; 22 U.S.C.
section 2353 (1976) modifies 46 U.S.C. section 1241(b)(1)
(1976) with regard to procurement effected under certain
foreign aid laws;
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(¢) The Internationuzl Air Transportatiom Fair Competitive Practices
Act of 1974, Pub. L. No. 93-623, 89 Stat. 2102 (1978), requires
that where possible all federal agencies and government
contractors use U.8. flag air carriers for international

transportation of property, which includes property subject of
8 procurement contract} )

46 1.8.C. Section 292 (Supp. V 1975) prohibits dredging in the

United States by foreign-built vessels, unless they are documented
as U.S. vessels;

46 U.8.C. sections 1155 and 1176 (1976) provide that ships
authorized to be constructed under the Merchant Marine Act must be
built in American shipyards with American materials, and ship

operators generally must use American msterials for subsistence
items}

Foreign aid restrictions, 22 U.8.C. section 2354 (1976), condition
the procurement of foreign supplies with foreign sid funds upon
several findings by the Prceident, including the unlikelihood of
potentislly adverse impacts on the U.S. economy;

AMTRAK Apptoptiltiau ACt' Pub, L. No. 95‘621. 92 Stat. 923 (1978)'

wvhich allows only domestic procurement of products costing more than
$1,000,000;

15 U.8.C. section 637(e) (1976), 41 U.8.C. sections 5, 252(c) and

253 (1976), and 41 C.F.R. 1-2 (1976), generally set forth
advertising requirements for procurements;

41 U.8.C. section 253(b) (1976) requires public bid openings and
svards to be based on advantage to the government. In addition, 41
c.'.l. 1'1.10“. 1"20’00“'3’ -20408(‘) ‘nd 1.3.103(b) (1976) 'et
forth requirements for notification of awards;

41 C.F.R. sections 1-9.100 et seq. (1977) set forth conditions of

government pstent rights arising from research and development
coantracts;

The Preedom of Information Act, 5 U.8.C. section 552(b) (1976),
coutains an exemption for internal agency deliberatiouns;

The following statutes provide that buy-American conditions must be

pl,cod on the various types of grants to state and local governments
which they authorize:
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(a) Public Works Employment Act of 1977, Pub. L. No. 95-28, section
103 91 Stat. 116 (1977) (the previous version was 42 U.8.C.
section 6705(£)(1)(A~B) (West Supp. 1978), provides for a
strong buy-American preference in conmction vith procurements
for cmttuctiou projects suthorized under it

(b) Work Relief and Public Works Approptiumn ket of 1938, 52
Stat. 809, section 401, smended the Rural Electrification Act
of 1936, (7 U.8.C. section 903 (1976)), to add s buy-American
provision with respect to loans made under the latter statute;

(¢) Clean Watsr Act of 1977, 33 U.8.C.A. sectioun 1293 /(west supp.

1978) provides a buy-American prowisiom for construction
projects authorized under it; and

(4) Surface transportation Assistance Act of 1978, Pub. 1. No.
95-599, 92 Stat. 2689, section 401 (1978), sets forth a

buy-American preference for construction projacts suthorized
under it}

The Buy Indian Act, 25 U.8.C. section 47 (1975), (see 41 C.F.R.
section 14H-3.215-70 (1977) provides that "so far s; way be
pncticnblo. . .purchuea of the products of Indiaa industry may be
made in open market in the discretion of the Secretary of the
Interiors™ tlnu, the provision has a Buy-American effect where used.

Regulations:

Labor Surplus Area Concerns, found, for example, in 15 0.S8.C.A.
section 644(d) (West Supp. 1978) 2/ FFR section 1-1.800 et seq., (41
C.F.R. Ch. 1 (1977)), which establish & set-aside policy for
procuremsents in labor surplus areas (see also 29 C.F.R. sections 8.1
et seq. (1977) and Defense Manpower Policy No. 4, 32A C.F.R. Ch. 1,
part 134 (1977)); and

Minority business set-aside programs, as found, for exsmple, in FPK
.“tim' 1-1013 et ..q.’ 1-70103-12’ -70202"28' -70A02-33' 61 C.F.R.
1-1.13 (1977), (see also Executive Orders 11458, 11158 and 11625),
42 U.8.C.A. saction 6705(£)(2) 92 Stat. 1957 (1978), (West Supp.
1978) and Pub, L. Mo. 95-507) which mandate a preference for or
require a certain percentage of contracts to be swarded to
minority-owned firws, which by definition exclude foreign suppliers.

B~y



Safeguards Code

79

A*FENDIX B--Continued

To the extent the Safeguard Code has been agreed upon, there do not

appear to be any necessary changes to U.5. laws.

However, depeanding on final

removal of brackets and compromises on selectivity, coverage of export
restraint measures, aand special provisions for developing countries, some or
all of the following changes may be desirable:

U.S5. Law
201(b)(1)

201(b)(1)

2C1(b)(3)

203(h) & (i)
201 or new

‘Sec. 204 of
Agricultural
Ad justment Act

202(a)(1) and 203(b)(2)
(reasons for President
refraining from
providing relief)

301(e) or new

201-203, including
203(£)(2) (suspension
of GSP) may require
sodification

Subject

Safeguard measures only in
circumstances provided for
in Article XIX

Criteria for invocation of
safeguard action

Definition of domestic industry

Duration - annual review -
liveralization

Special findings for selective
safeguard measures

VRA's after injury finding

Consultations and dispute
settlement

U.S. industry request for
review of safeguard
measures abroad

Annual report to Committee

Special Treatment for LDCs

B-5
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1(4)
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U.8. Law
19 U.8.C.

19 U.s.cC.
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Subsidies/Countervailing Msasures
(MTH/NTM/W/ 210, December 19, 1979)

1303
1303

19 U.8.C 1303

19 U.s8.C.
19 U.s.C.

19 U. s.c.

19 U.8.C.

19 UoSoc.
19 u.s.C.

19 U.s.C.
19 v.s.cC.
19 U0.8.C.

19 u.s.cC.

19 v.s.cC.

1303
160, et seq

1303
160

2411

160

1303
160

1303
160

1337

2411(a)(3)
2411(a)(1)

Necessary Changes in U.S. Lav

"material” injury investigations

initial 30-day reasonable basis
inquiry as in 19 U.8.C. 160(c)(2)

provisional measures for dutiable
imports

imposing duties only from the date
of finding a threat of injury -
Timkin case

factors to consider in the injury
determination; definition of
regional markets; price assurances
for regional markets

special & differential treatment
for LDCs

Other Changes in U.S. Law

"material” iujury
price assurances
revocation of outstanding injury

determinations

specifical, ¢ carve out pricing
jurisdiction

adverse effect-reduced sales
adverse effects

B-6
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1, 2, 3, 4

1E3

1?2, 3, 6, 5
6, 7, 8,9

1C5~7
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U.S. Code

New

New

New

New
New
New
New

Standards
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Subject of necessary change,
wodification and addition

prohibit use of new tech. regs., stds.,

& cert. sup. which will obstruct int'l
trade unnecessarily.

instruct appropriate agencies to use
in the future;

(a) int'l stds. vhere appropriate;

(b) tech, regs. & stds. based on
per formance, not design, where
appropriate;

(c) nondiscriminatory acceptance of
& procedures for products for
testing;

(d) unobstructive administrative
procedures for testing, etc.

participation in:
(a) int'l/reg'l standardizing groups.
(b) Committee on Technical Barriers
to Trade

notification through GATT of proposed
tech. regs., stds., & cert. sep.

(a) give notification

(b) receive notification

determine and implement what "best

efforts”" obligation consists of, as
to?

(a) state & local government
(b) private standards group
(c) int'1l/reg'l stds groups

establish inquiry point

authorize mechanism(s) to provide
technical assistance vhen requested

complaints regarding code violations

(a) making complaints
(b) receiving & handling complainte

3-7

MTN Code

2.1, 7.1

2.2

2.4

5.1

5.2 & .3

2.3, 9.1
13

3.1, 6, 8

4, 6, 8, 10.2
2.9, 9.2'-‘

10.1

11
14
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Subject of other change,

U.8. Code modification and addition MTN Code
5 U.8.C. _ - "reasonable time” between pub-
553(d) APA lication & enforcement of a

-tech. reg. or cert. sep.

(change would be unnecessary

if 553(d)(3) were used, i.e.,

30 daye changed to reasonable

time for the circumstances.) 2.8

New = determining what special and
differential treatment means
in this context and pursue
resulting policy 12
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General Amendments

U.8. Code Subject
Citation Matter

A. Necessary—

1. 19 U.s8.C, Reciprocal nondiscriminatory

2136 natory treatment-—uncondi-
(TA 126) tional MFN.

B. Desirable

1. 19 U.s.C. Retaliation for foreign

2411 country practices.
(TA 301)

2. 19 u.s.C. Judicial review of agency

1514/1516 decisions on MIN Code
and other subjects.

similar

provisions.

3. Approprias-
tions bills,

Negotiating authority;
increasing agency
responsibilities.

Code

Provisicn

n/a*

Framgworks & other
disputes settlement
provisions

o/a

* Section 126 of the Trade Act, 19 U.8.C. 2136, provides that the President
must "recommend," under certain circumstances, termination of MFE; codes at
present mostly contemplate benefits extended only to signatories.
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Section 301 Cases

Complainant

Date Filed

Status on June 30,

1978

Developments Subsequent to June 30

No. 301-1: :
Delta Steam-:

~ship Lines:
No. 301-2: :

s,

: ¢ Aug. 7, 1975

-
.
.
-

.

No. 301-5: :
Great Western:

“THalting Co.:

301-6: :
lers Na-
F{onal

'Rer tion

J-

: . sept.

July 1, 1975

1975

Nov. 13, 1975 :

Dec. 1, 1975

25, 1975.
. held on Nov. 17,
. action under GATT,
. GATT held on March 29, 1976, with EEC.
. resolution being made,
. pute settlement provisions of Art. XXITI(2).
. panel was completed in May 1978,
: will be transmitted to contracting parties in fall of 1978.
: Meanwhile, the EEC in June of 1978 discontinued use of mini- .
. mum price mechanism and switched to production subsidies.

Accord veached with Guatemala.
. June 29, 1976.

Agreement reached with Canada.
: 1976.

© No hearing held.

Complaint withdrawn on

Case terminated on March 4,

Practice under discussion in MTN.

Mintmum import price mechanism case.

1975.

To be discussed at MIN.

To be discu .ed at MIN.

STR public hearinas

Sec. 301 Committee recommended foml
Consultations under Art. XXITI(1) of

No satisfactory

Work of GATT

Report favorable to U.S.

. None.

None.

None.

issue was referred to GATT under dis-

N
.

.
.

.
:
. None.
:
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Section 301 Cases

Complainant

Date Filed Status on June 30, 1978 . Developments Subsequent to June 30
No. 301-7: . Mar. 30, 1976 : To be discussed at MTN. + None.
Natiopal Can-: : :
ners EE-'. .
No. 301-8: : Mar. 30, 1976 - STR hearings held on June 22, 1976. Consultatio~< with EEC . None.
National Soy-: inftiated on Apr. 2, 1976, under GATT Art. XXIII(1). This .

n : . failed to resolve the fssue and 1t was submitted as a dispute:
cessors : : under Art. XXIII(2). GATY Panel met in February-May of 1977.;
Assoc. and : : A final report was favorable to the U.S. Meanwhile, the :

AmerTcan Soy-: : EEC's practices were terminated. ’
bean Assoc.: :
No. 301-9: : Mar. 15, 1976 : Hearing held on May 18, 1976. U.S. was informed by Embassy : None.
Qir"cs c. : of Republic of China that the offending surcharges would be :
eldt : removed on or about July 1, 1977. :
No. 301-10: : Oct. 6, 1976 : STR hearing held on Dec. 9, 1976. Recommendation sent from : None.
Qﬁ%{a Iron : STR to the President in late 1977. On Jan. 18, 1978, the :
f teel : President decided to discontinue the 301 review because he
nstitute : believed there was not sufficient justification for the :
: claim. :
Ho. 301-11: : Nov. 12, 1976 : Hearings held Jan. 25, 1977. Under discussion at MIN. : Nome.
Comm. and : : :
ifornia-:
Ar{zona :
trus :
.‘ uc. . .
exas Ci-
Trus Wutua),
Yexas C1-
trus Ex-
change

98
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Section 301 Cases

Complainant Date Filed Status on June 30, 1978  Developments Subsequent to June 30
No. 301-12 : Feb. 14, 1977 = STR hearing held on Mar. 29. 197> GATT dispute settlement : None.
George F. . panel created under Art. XXITI{2) in fall of 1977. Before
F;sﬁir. : : the panel made its report discussions with the Japanese pro- :
Tnc. : : duced satisfactory adjustments and the case was terminated on:
: : Mar. 3, 1978. :
No. 301-13: : Aug. 4, 1977 : STR hearings held Oct. 11, 1977. Notification made to Japan : None.

Tamners Coun-:
c‘l a H
America

No. 301-14: :
American In- @

stitute gf H
m:e :

writers

No. 301-15:
Certain U.S.
Television :

Licensees :

No. 301-16: :
Great Plains :

eat, Inc.:

oe oo oo

: in June of 1978 that U.S. intends to make a formal complaint :

Nov. 10, 1977 :
: dent in May 1978. On June 9, 1978, the President determined :
¢ that the practices constituted an unreasonable burden and
: restriction on U.S. commerce. A committee was set up to

: Aug. 29, 1978 :

Nov. 2, 1978

.

None. Filed after June 30.

to GATT although no complaint has been filed. Meanwhile,
bilateral discussions have continued.

STR hearings held Mar. 7, 1978. Report submitted to Presi- : None.
develop information and options for action under section 301..

STR hearings set for Nov. 29, 1978
(63 FR 49861, Oct. 25, 1978).

None. Filed after June 30.

STR hearings set for Feb. 15, 1979
(43 F.R. 59935, Dec. 22, 1978)
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ZOREWORD

This document represents staff analysis of agreements negotiated at
the Multilateral Trade Regotiations in Geneva under the auspices of the
General Agreement on Tariffs and Trade. The report was prepared as part of an
investigation requested by the Senate Committee on Finance and the House of
Representgtives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (Investigation No. 332-101, 43 F.R. 40935, of Wednesday,
September 13, 1978), as to the effect on U.S. trade and industry of the
adoption of agreements to be concluded in Geneva.

The studies are being transmitted in response to a request by the
Senate Committee on Finance in April 1979.

The report is based upon the Agreement concerning Subsidies and
Countervailing Duty Measures (identified by the GATT secretariat as
MTN/NTM/W/236) and the Agreement concerning proposed revision of the
International Antidumping Code (identified by the GATT Antidumping Committee
as COM.AD/W/90). Both documents were agreed to by initialing on April 12,

"1979. Certain background documentation has been ma’e available to the staff
of the Commission by the Trade Policy Staff Committee of the Office of Special
Representative for Trade Negotiations.

As noted throughout the reports some portions of the agreements are
. incomplete and the status of all of them will depend upon whether domestic
legislatures (including the United States Congress) will approve them and
vhether other nations will sign them. We are informed by the Administration
that a proces verbal has been initialed by 24 countries. The attachments to
the proces verbal have been initialed as follows:

(A) Standards: U.S., EC-9*, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary,
Czechoslovakia, Bulgaria.

(B) Government Procurements: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina (with
reservation).

(C) Subsidies/CVD: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,

Switzerland, Austria, Finland, Norway, Argentina (with reservation}, Hungary,
and Bulgaria.

(D) Meat: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Pinland, Norway, Argentina, Hungary, and Bulgaria.

* "EC-9" refers to all Members of the European Community.

(i)



90

(E) Dairys DC version was initialed by U.S., EC~9, Japan, Canada, Australia,
New Zealand, Sweden, Switzerland, Austria, Finland, Norwvay, Argentina, Spain
(with reservation), and Bulgaria. Hungary initialed the Agreement with no
designation vhether it was DC or LDC version. There were no known signatories
to the LDC versionm.

(F) Customs Valuation: DC version was initialed by U.S., EC-9, Japan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, Pinland, Korvay,
and Bulgaria. Argentina and Spain initialed the LDC version. Hungary and
Czechoslovakia initialed the valuation attachment with no indication whether
it was DC or LDC versionm.

(6) Licensing: U.S8., BEC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norwvay, Argentina, Spain (with reservatioms),
Hungary, and Bulgaria.

(8) Agriculture Pramework: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentins, Spain,
Hungary, and Czechoslovakia. .

(I) Group Frumework: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Swvitzerland, Austria, Finland, Norway, Argentina, Spain, Hungary, and
Czechoslovakia.

(J) Tariff Negotiations: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switserland, Austria, Finland, Norway, Argentina, Hungary,
Czechoslovakia, and Bulgaria.

(K) Civil Aircraft: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, and Switzerland.

(L) Antidumping: DC versions was initialed by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway, and
Spain. Hungary and Czechoslovakia initialed the antidumping attachment
without designating DC or LDC version. There were no known signatories to the
LDC version.¥*

* “DC version” is tha developing country version of the Arrange-ent on

Dairy. "LDC version" is the less-developed country version.
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2. Agreements concerning Subsidies/Countervailing Duty Measures and proposed

revision of the International Antidumping Code

Summary of Analysis V

The Subsidies/Countervailing Measures Code, represented by the
agreeement initialed in GCeneva, Switzerland, on April 12, 1979, represeats an
attempt smoug potential signatories to the Code to standardize procedures for
countervailing duty investigations, to require consultations with signatories
concerning subeidy practices, and to establish dispute settlement procedures
vithin a Committee composed of signatories to the Code. The Code does not
purport to smend GATT Article VI (countervailing duties), GATT Article XVI
(subsidies’, or GATT Article XXIII (dispute settlement), but "interprets”
these provisions, providing guidelines for their application.

Although the Code is an attempt to breathe life into current GATT
provisions by establishing "interpretive guidelines" for comsultationm,
conciliation, and dispute settlement mechanisms of the Committee of —
Signatories, it both relies om several concepts in the GATT document and
introduces new concepts into both the Code and into the administration of
national countervailing duty investigations. From the frame of reference of
the "GATT reform mandate™ in sectiom 121 of the Trade Act of 1974, the Code
establishes a Committee of signatories and procedures for consultatioa,
conciliation and dispute settlement within the Committee in addition to
creating procedural obligations in the administration of national

countervailing duty programs.

(xii)
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Signing the Code necessitstes amending the U.S. countervailing duty
statute to provide for an injury test and applying an injury test to all
outstanding countervailing duty orders of the Treasury Department which affect
the products of other Code signatories. Other domestic laws which would be
affected by adherence to the Code are section 301 of the Trade Act of 1974 aad
section 337 of the Tariff Act of 1930, as amended. Discretion to enforce
section 301 against the subsidy practices of other signatories is limited by
the obligation to obtain authorization for "countermeasures" from the
Committee of Signatories. The application of section 337 to the prices of
products exported by signatories maintaining subsidies affecting those
products would be unauthorized because of the provisions of the Code limiting
official action to measures coutemplated in the Code. The Cude commits a
signatory to employ enforcement measures only in accordance with the
strictures of the document. The only U.8. legislation contemplated in the
Code consists of the countervailing duty statute and sectiom 301.

The principal features of the Code are as follows:

Countervailing duties.—Duties may be imposed to offoet‘thct amount

of any subsidy on imports which result in threatened or actual material injury
to the domestic industry producing competitive products. Additional authority
for countervailing duties is provided for agriculture to protect support

programs in addition to producers.

(xiii)
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GATT subsidy rules.—-Where a subsidy practice causes or threatens

"serious prejudice” to the interssts of the United States or results in
"nullification or impairment” of the benefits of GATT membership, the United
States can request dispute settlement procedures and if the resolution is
favorable, receive suthorization from the Committee of Signatories to take
countermeasures against the subsidizing nation, presumably under section 301
of the Trade Act of 1974.

The proposed revision of the International Antidumping Code would
hMi:o the obligations concerning the conduct of antidumping investigations
under GATT Article VI with those provided under the subsidy/countervailing
duty measures code for the conduct of countervailing duty investigations. The
proposed revisions also contain a dispute settlement mechanisa for exporting
nations in the event that importing nations apply antidumping procedures which

are inconsistent with the International Antidumping Code.

(xiv)
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2.0 Introduction

Subsidies may adversely affect U.S. producers in several ways: 1)
subsidized imports may capture their share of domestic markets; 2) subsidized
exports from other countries msy capture the export markets of U.S. producers
in a third country; and 3) subsidized products may frustrate exports to the
markets of the subsidizing cou.iry. Export subsidies have been conside ed
trade distorting and condemned as a "beggar-thy-neighbor" practice since the
1930's. 1/ With the rise of the welfare state, however, other subsidies
primarily designed to protect employment have resulted in indirect incentives
to exports and barriers to import competition. 2/ Such sibsidies include:
government financing of wages, research and development, loans for investaent
or to cover operating deficits, and so forth. The maintenance of indirect
subsidy programs may result in artificially stimulating production to the
degree that they result in both import substitution and exports. 3/ Although
GATT Articles VI (countervailing duties) and XVI (subsidies) were intended to
provide for the regulation of subsidy practices in international trade, this
has not taken place. The Subsidies/Countervailing Measures Code is an attempt
to provide "interpretive guidelines" to begin the regulation of subsidy
practices in international trade through consultations and conciliation
negotiations within the Committee of Signatories and the formal procedures for
ailpute settlement.

The following sections introduce the subject of each of the parts in
the Subsidy/Countervailing Measures Cod§. The emphasis in the next section is
the description of the background concepts to the provisions of the Code. An
analysis of the specific provisions of each Article of the Code is provided in

the Provision-By-Provision Analysis section of this paper beginning on page 1l.

1/ Joan Robinson, "Beggar-My-Neighbor Remedies for Unemployment” (1935), in
Collected Economic Papers, Volume IV (1973), p.229.

2/ Melvyn B. Kraus, The New Protectionism: The Welfare State and
International Trade (1978).

3& Narald B. Malagren, "International Order for Public Subsidies” (1977).
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Part 1 Application of Article VI (countervailing duties)

Implementation of the provisions of Part I would affect substautive
provisions in U.8 law. The United States vould be required to adopt an
injury provision for U.8. producers competing with imported dutiable
serchandise in a counterveiling duty stastute and conform the administration of
that injury provision with the provisions of the GATT Article VI and Part I of
the Code. This amendment would represent 8 change in policy as well as a
change in the administration of the United States countervailing duty
statute. Previous U.S. policy in the area of dutiable merchandise 1/ has been
that U0.8. firms cannot compete effectively with the subsidy resources of a
foreign government. Even if a particular industry is injured only marginally
by subsidized imports, individusl members of that industry were considered to
have a legitimate right to protest, for they are losing business which they
would normally obtain under the economic principle of comparative advantage. 2/

The United States has not been obligated to implement the GATT
Article VI "injury requirement™ in its countervailing duty ststute with
respect to dutiable merchandise because that legislation pre-dated the GATT
and is subject to s grandfather clause in the Protocol of Provisional
Application. In the case of duty-free merchandise, the United States
legislated an injury test, the operative language of which is identical to
thng in the Antidumping Act, 1921. The United States imposes countervailing

duties wmore frequeatly than any of its trading partners.

17 The Trade Act of 1974 expanded the scope of the countervailing duty
statute to include duty-free imports. An injury provision was legislated for
cases involving duty-free imports.

2/ Marks and Malagren, "Negotiating Nontariff Distortious to Trade," 7 Lav
& Pol, Int'l Bus. 327, 347 (1975).
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The failure to negotiate a countervailing duty code along with the
International Antidusping Code during the multilateral trede megotiations
ending in 1967 (the Keanedy Round) has been attributed to the smaller number
of cases brought under the U.S. countervailing duty statute st that time. 1/
A code on countervailing duty practices had been proposed by the Nordic
countries during the Kennedy Round, 2/ and the United States responded with
support for a code provided that it also dealt with the problem of subsidies,
the underlying trade distortions which give occasion to the response in the
form of countervailing duty seasures. The negotiations collapsed over the
issue of vhether the Common Agricultural Policy of the Ruropean Economic
Community (EEC) was to be considered as an import supplantin; subeidy. 3/ The
EEC, Canadian, and Jaspanese criticiss of the U.S. failure to implement an
injury test more than 30 years after becoming a contracting party (i.e.,
member-signatory) to the GATT and U.8. dissatisfaction with the present GAIT
Article XVI provisions were "linked” in the Tokyo Round subsidy/countervailing
duty messure negotistions. Indeed, it was the intention of the Congress to
link the negotiation of these issues. Section 303(d) of the countervailing

duty statute, as amended by section 331(a) of the Trade Act of 1974, provides:

17 Kenneth W. Dam, The GATT: Law and International Kconomic Organization
(1970), at 178.
2/ Harald B. Malagren, International Economic Peacekeeping in Phase II
(1972), at 104.
3/ See Malmgren (1972) st 122-131, cited in Marks and Malsgren, "Negotiating
Nontariff Distortions to Trade,” of Law & Pol Int'l Bus. (1975).at 3435-346, u. .
82. anu subject text.
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It is the sense of the Congress that the President, to the exteat
practicable snd consistent with United States iaterests, seek through
negotiations the establishment of internationally agreed rules and
procedures governing the use of subsidies (and other export
incentives) and the application of countervsiling duties.

To sssist such negotistions, the Congress suthorized the Secretary of the
Treasury to wvaive the imposition of countervailing duties during the four-year
period January 3, 1975, through January 3, 1979, if the Secretary determined

that:

A. adequate steps have been taken to reduce substantiglly or
eliminate during such period the adverse effect of a bounty or grant

vhich he has determined is being paid or bestowed with respect to any
article or merchandise; (and)

B. there is a reasonable prospect that . . . successful trade

agreements vill be entered into with foreign countries or

instrusentalities providing for the reduction or elimination of

barriers to or other distortions of international trade; and

C. the imposition of the additional duty under this section with

respect to such article or merchandise would be likely to seriously

Jeopardize the satisfactory completion of such negotiations . . . 1/
It wvas the extension of this waiver authority which the EEC had linked .to a
villingness to continue the negotiation of a subsidy/countervailing measures
code during fall of 1978. 2/

The provisions of Part I of the Code slso requires smendment of the

U.8. couatervailing duty legislation to authorize injury investigations for

all outstanding products of signatories which are subject to countervailing

17719 0.5.C. 1303(a)(2)(a)-(¢c).

2/ The structure of U.S.-Canadian trade, however, suggests that even if the
multilateral negotiations had failed, a bilateral agreement vith Canada might
have been possible. Foth the federal and regional Canadian governments™ . . .
use 8 wide range of assistance measures to promote balanced regional and
industrial growth." MNearly three-fourths of Canada's trade is with the United

States. See, Pestieau, Subsidies and Countervailing Duties: The Negotiation
Issues (1976) at 2, ..

.
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duties but which had not been subject to an investigation to determine vhether
their importation resulted in injury to U.S. producers. Finally, legislation
wmay be necessary to provide for the termination of investigations where the
effect of the complained-of subsidy on the petitioning industry is determined
not to be injurious.

Part 1I: Application of Article XVI (subsidies) and Article XXIII

(nullification and impairment)

The United States has long held that the present provisions of GATT
Article XVI do not adequately regulate the use of subsidies in international
trade. National accounts d-“a collected by the Organization for Economic
Cooperation and Development indicate that the United States subsidizes less
than ite trading partners and that its subsidy levels have decreased in recent
years wvhile the subsidy levels in other major trading countries has
incressed. 1/ The treatment of industrial and agricultural products is not
comparable. Although there is a prohibition against export subsidies which
have certain effects, there has been no definition of an export subsidy.
Prohibited export subsidies are couched in two very vague concepts—-"dual
pricing"” in the case of industrial products, terminology which is not defined,
and export subsidies that result in "-org than an equitable share of world
trade” for the subsidizing country in the case of agriculture. No guidelines
exist under Article XVI to distinguish domestic——rather than export--subsidies

wvhich may have the effect of leading to either import substitution or the

1/ See, "Levels and Patterns of Subsidization in Several Major Trading
Countries™ prepared by the Office of Economic Research, U.S. International
Trade Commission, at page A-5 of the Appendix A to this report.

5
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stimulation of exports. Although GATT Article XXIII procedures are availsble
for these latter types of subsidies, Article XXIII attempts to resolve
problems among members in cases which do not necessarily involve violations of
Article XVI obli;atio;u. The results of dispute settlements under Article
XXIII have been ad hoc and have not resulted in guidelines for subsidy
practices ;mdor Article XVI (or otherwise) even though there have been many
Article XXIII disputes concerning subsidy practices.

. The Code redefines the concept of more than an "equitable share of
vorld trade” in the case of agriculture and may be interpreted as having
abandoned the dusl pricing requirement in the case of industrial products.

The Code slso requires that the Committee of Signatories asuthorize any
‘countermeasures. This commitment would limit resort to sectiom 301 of the
Trade Act of 1974 for retaliation against Code signatories.

The theory of coanflict resolution under GATT Article XXIII has been
to provide contracting parties with conciliation and resolution opportunities
in connection with the trade-related concessions a party had ne;otint'ed under
the aegis of the GATT; e.g., binding tariffs oa certain products. Por
example, assume a country that had historically granted a duty concession on a
certain product with another contracting party to the GATT, concerning which
product the country later either increased or introduced a domestic .production
subsidy, which operated to protect its producers of the product in Juestior
from competition with the exports of the productl from the other contracting
party. Within the framework of Article XXIII the subsequent subsidization had
the effect of "nullifying or impairing" the anticipated denefit acctuin.A to
the prejudiced party who had bargained for the duty reduction. Other exsmples

6



109

of nullification and impairment exist where a GATT dispute panel finds that
contracting party has violated its obligstions under the GATT and vhen s
contracting party imposes quantitative restrictions on the products of another

contracting party outside of the provisions of the GATT which suthorize such

restrictions.

Part III: Developing countries

One of the themes in the Tokyo Round of negotiations has been the
reliance on export subsidies by less-developed countries. Another is the
necessity for import substitution measures by less-developed countries. The
justification for the first is the need to earn foreign exchange, and for the
second is the need to create domestic processing und manufacturing industries
in the process of industrialization. The Code provides ”opicial and
differential™ treatment to less-developed country signatories.

Part 1V: State-controlled economy countries

There is no agreed-upon methodology for qunnti.fying a transfer of
resources to a particular industry in a nonmarket economy within the ;outext
of providing guidelines for subsidy practices or countervailing duty
measures. Part IV authorizes any reasonable basis in the national legislation
of signatories for determining either tho.exiltencc or the amount of subsidy
for products from such countries.

Part V: Committee of signatories

Part V creates a Committee of the Signatories of the Code. The:
Committee would review the operations of the provisions of the Code much as
the GATT AntiDumping Committee currently reviews the provisions of the
International Antidumping Code. Specifically, the Committes would police the

7
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imposition of countervailing duty messures undertaken by signatories under
Part I and determine the issues of "serious prejudice” and "nullification and
impairment” in complaints brought under Part II. .n addition, the Committee
would provide a forum for consultations concernirg obligations under each of
those Parts. If the Committee is successful in applying the proposed
guidelines in the Code for subsidy matters and countervailing duty actions,
the development of a GATT "case law" approach to subsidy issues may become

possible.

Part VI: Appligcation of Article XXIII (dispute Settlement)

A basic objective of the GATT is the settlement of disputes between
the contracting parties without resort to formal adjudicative procedures.
GATT Articles XXII and XXIII provide for consultations affecting the operstion
of the GATT as & whole. Article XXII requires that "sympathetic
consideration" and an opportunity to consult be afforded by any party to
another "with respect to any matter affecting the operation of this
Agreement.” Article XXIII is more specific; it provides first for
consultations, where a Contracting Party believes & benefit to which it is
entitled is nullified or impaired, or an objective of the GATT is being
impeded, as a result of conduct by another party or “the existence of any
other situation." PFailing a negotiated settlement during consultations, the
complaining party may asppeal to the Contracting Parties for a panel
investigation leading to appropriate recommendations, ruling, and possible

authorization of countermeasures, including the withdrawal of GATT

obligations.
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The GATT has authorized countermeasures or retaliatioa only once 1/
although many complaints have been tabled under Article XXIII. The dispute
settlement proceduce of the GATT has broken down because of dilatory tactics,
a lack of disciplined factfinding procedures, the lack of a definition of the
concept of nullification and impairment, and an evolution from an original
OECD type of membership to one with a large number of LDC's. In addition, the
EEC network of over forty associated developing countries can politically
"insulate" themselves from any Article XXIII vote which would have the effect
of approving countermeasures.

The Code shifts Article XXIII authority to authorize countermeasures
from the contracting parties to a Committee of Code Signatories. The Code
als0 establishes guidelines for panel selection to minimize opportunities for
political manipulation and establiehes strict time frames for the procedural
sequence of consultation, conciliation efforts, and dispute settlement.
Whether the EEC will be able to control the voting results in the Committee
itself, however, is not yet appareat.

Part VII: Final provisions

Chapter VIII provides that no specific action against the subsidy of
another signatory is permissible unless it is taken "in accordance with the
provisions of the GATT, as interpreted by this. . .Code." This provision
could limit the applicability of section 301 of the Trade Act of 1974 and
section 337 of the Tariff Act of 1930, as smended, against the subsidy

practices and the subsidy-influenced prices of exports from the Code

signatories.
i e

1/ Dispute involving the Netherlands and the United States, lst Supp. BISD
32 11953).
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Provision-By-Provision Analysis

Preasble

2. PRM Text, Preamdle '

A‘réuent On Interpretation And Applicstion Of
Articles VI, XVI and XXIII Of The Cenera
Eremnt On Tariffs And Trade*

The signatories 1/ to this Agreemert,

Noting that Ministers on 12-14 September 1973 agreed that the
Tokyo Round of Multilateral Trade Megotiations should, inter alia ,
reduce or eliminate the trade restricting or distorting effects of

non-tariff measures, and bring such measures under more effective
international disciplines

Recognizing that subsidies are used by governments to promote
important objectives of national policy}

Recognizing also that subsidies may have harmful effects on
trade and production}

Recognizing that the emphasis'of this Agreement should be on the
effects of subsidies and that these effects are to be assessed in
giving due account to the internal economic situation of the
signatories concerned as well as to the state of internstiomal
economic and monetary relations;

Desiring to ensure that the use of subsidies does not adversely
affect or prejudice the interests of any signatory to this Agreement,
and that countervailing measures do not unjustifiably impede
international trade, and that relief is made available to producers
adversely affected by the use of subsidies within an agreed
international framework of rights and obligations;

1/ The ters "signatories” is hereinafter used to mean parties to .this
Agrecuent.

* This Agreement has been prepared and advanced by the delegations of
Austria, Brazil, Bulgaria, Canada, Columbia, European Communities, Finland,
Hungary, Japan, Mexico, Norway, Poland, Sweden, Switzerland, United Kingdom oa
behalf of Hong Kong, the United States and Yugoslavia. :

10
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Taking into account the particular trade, development and
financial needs of developing countries;

Desiring to apply fully and to interpret the provisions of
Articles VI, XVI and XXIII of the General Agreement 1/, (hereinafter
referred to as "the General Agreement” or "GATT") only with respect
to subsidies and countervailing measures and to elaborate rules for
their application in order to provide greater uniformity and
certairty in their implementation}

Desiring to provide for the speedy, effective and equitable
resolution of disputes arising under this Agreement. . .

2. PRM.1 Interpretation, Presmble

The preamble sets forth the intention of the signatories to provide
an international framework of rights and obligations with respect to the use

of subsidies which could adversely affect the international trade interests of

other signatories.

Part I Application of Article VI of the General Agreement

2.1.0 Part I Introduction

Part 1 of the code is concerned with procedures to be followed by
signatories in the conduct of countervailing duty investigations. These
provisions include requirements for the contents of written requests
petitioning the initistion of an investigation, requirements for the
submission of information in confidence to the investigating authorities, and

requirements to consult with the signatories whose subsidized exports are

1/ Wherever in this Agreement there is reference to "the terms of the
Agreement” or the "articles” or "provisions of this Agreement™ it shall be
taken to mean, as the context requires, the provisions of the General
Agreement as interpreted and spplied by this Agreement.

—

11
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subject to investigation. All the determinations of the investigeting
suthority are required to include s statemsnt of reasons in enough detail to
enable other signatories to judge whether the tarms of the code had been
complied with. tiul‘ly, all signatories are required to report esch
determination to a Committee of Signatories 1/ in additiom to reporting to the
Committee semiannually on all of the countervailing duty actions taken in the
preceeding six-month period.

Part 1

Article 1 Application of Article VI of the General Agreement

2.1.1(1) Text, paragraph 1

Signatories shall take all necessary steps to ensure that the
imposition of a countervailing duty 2/ on any product of the
territory of sny signatory imported into the territory of another
signatory is in accordance vith the provisions of Article VI of the
General Agreement snd the terms of this Agreement.

2.1.1(1).1 1Interpretation

Article 1 provides that any imposition of & countervailing duty
against the products of another signatory of the Code must be taken in
compliance with both the terms of GATT Article VI and the provisions of chis
Code. Article 1 commits 8 signatory to provide an injury test in its nationsl
countervailing duty legislation and to adhere to GATT provisions concerning
border tax adjustments. These issues are discussed in more detail on the

following page.

1/ The Committee of Signatories is established in Part V of the Code..

2/ The term "countervailing duty” shall be understood to mean a special duty’
levied for the purpose of off-setting any bounty or subsidy bestowed directly
or indirectly upon the manufacture, production or export of any merchandise,
as provid’dﬁor ia };tic&p VI:] of the Genearal Agreement.

12
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Part 1

Article 2 Domestic procedures and related matters

2.1.2(1) Text, paragraph 1

1. Countervailing duties may only be i-poud pursuant to
mvunganou initiated 1/ and conducted in accordance with the
provisions of this Article. An investigation to determine the
existence, degree and effect of any alleged subsidy shall normally be
initiated upon a written request by or on behalf of the industry
affected. The request shall include sufficient evidence of the
existence of (a) a subsidy and, if possible, its amouat; (b) injury
vithin the mesning of the Article VI as interpreted by this

Agreement 2/ and (c) s causal link between the subsidized imports and
the lllegod injury. If in spccul circumstances the authorities
concerned decide to initiste an investigatiom without having received
such 8 request, they shall proceed only if they have sufficient
evidence on all points under (a) to (c) above.

2.1.2(1).1 Interpretation, psragraph 1

Paragraph 1 provides tnat & countervailing duty investigation ". . .

shall normally be initiated upon a written request on behalf of the industry
affected,” or ". . . in special circumstances . . ." the national authorities
responsible for conducting such investigations. Presumably, the use of the
term "normally” indicates that other groups such as workers or co-un.itiu are

not precluded from filing complaints. 3/ The term "normally” is also found inm

1/ The term "initiated” as used hereinafter means proceduul action by which
a signatory formally commences an investigation as provided in paragraph 3 of
this Article.

2/ Under this Agreement the term "injury" shall, unless othervise specified,
be taken to mean material injury to a domestic industry, threat of material
injury to a domestic industry or material retardation of the establishment of
such an industry and shall be interpreted in accordance with the provxnonn of
Article 6.

3/ See, e.g., "Petition for Issuance of a Countervailing Duty Order Pursuant’
to Section 303, Tariff Act of 1930, with respect to Motor 7ehicle Radiators
and Motor Vehicles Produced Ia and Exported from Canada with the Benefit of a

Bounty or Grant.” Submitted on Behalf of The Industrial Committee of Paducah,
Kentucky, March 29, 1965.

13
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Article 5 of the International Antidumping Code with reference to the
initistion of investigations. Antidumping investigations have been initiated
upon the petitions of unions. Article 5(a) of the proposed revision of the
International Antiduq';in; Code contsine the last two sentences of psragraph
one. See, Appendix B. at page B-7.

The first requirement of a written request is that it ", . . include
sufficient information of the . . . existence of a subsidy.” The term subsidy
is not itself defined in the code, although the term is used in connection
with government subsidies throughout the code. Although an investigation iate
nongovernment subsidies has never been conducted under the U.8. countervailing
statute, the lawv does refer to a bounty or grant by a person, partnership,
association, cartel, or corporation . . ." 1/.

The second requirement of & written request is taat it ", . . shall
include sufficient evidence of . . . injury with the meaning of Article VI as
interpreted by this Arrangement . . . GATT Article VI:6 (a) provides that:

No contracting party shall levy any anti-dumping or countervailing

duty on the importation of any product of the territory of another

contracting party unless it determines that the effect of the dumping
or subsidization, as the case may be, is such as to cause or threaten
material injury to an established domestic industry, or is such as to
retard materially the establishment of s domestic industry.
The "material injury” language of GATT Article VI:6 (a) is not present in
either the U.S. antidumping statute, the Antidumping Act, 1921, as amended, or
the pro.viliou for countervailing duty measures for duty-free merchandise,

Section 303 (b) of the Tariff Act of 1930, as amended. Although the use of

the term "materisl” in the Internationsl Antidumping Code 2/ was criticized in

BRYALAS NRE FIOIEB
2/ Agreement on Implementation of Article VI of the General Agreement om
Tariffe wnd TRhde-(1967), 19 U.S.T. 4348, T.I.A.8. No. 6431.

14
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Senate hearings, 1/ the problem may merely be one of definition; in s report
to the Senate Finance Committee on the Internstional AntiDumping Code, the
(then) U.S. Tariff Commission reported that "The iujur} test has always deen
vhether the imports at less than fair value were causing or threatening to
cause material injury, i.e., any injury which is more than de minimis." 2/

The third requirement of a complaint is that it "shall include
sufficient evidence of . . . a causal link between the subsidized imports and
injury." Without any elaboration, this requirement would require that such
causation e identifiable; i.e., the presence of subsidized imports and injury
wvas not coincidental.

The U.S, countervailing duty law does not refer to subsidies but,
rather to "any bounty or grant.” The terminology "bounty or grant” is not
defined in either the statute or the regulations of the Department of the
Treasury. 3/ As Peller suggests, "The best - e for determining what
measures are regarded as bounties or grants can be found in the administrative
precedents.” 4/ Marks and Malmgren have distilled categories of bounties or

grants from Treasury's adainistrative precedents: 5/

1/ U.S. Cong. Senate Hearings before the Committee on Finance, International
Aatidumping Code, 90th Cong., 2nd Sess., June 27, 1968 (committee print).

More recently, in the Pinance Committee's report oa the bill which became the
Trade Act of 1974, the Committee discussed the language again in connection
with the Antidumping Act, 1921, follows: "The term 'injury' which is
unqualified by adjectives such as 'material’ or 'serious' . . ." Report No.
93-1298 (to accompany H, R, 10710), 93d Cong., 2d Sess., at 180 (1974).

2/ Report of the U.8. Tariff Commission to the Senate Pinance on S. Cong.
Res. 38, reprinted in U.8. Cong., Hearings before the Sen. Com. on Finance,
Ianternational Aatidumping Code, 11-12.

3/ 19 C.P.R. 159, 41, et. seq.

4/ Yeller, Countervailing Duties, in Surrey and Wallace (eds.), A Lawyer's
GCuide to International Business Transactions (2d ed. 1977), Pt. I, at ;gt-lis.

37 Marks and Malagren, 348-350.
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1. Straight subsidies benefiting exports, where it is established
directly or by clear implications that the payments being made have
the effect of improving the internstional competitiveness of such
exports;

2. rebates upon the exportation of indirect taxes; e.g., excise or
consumption taxes, where the rebate exceeds the smount of the tax
originally assessed;

3. multiple exchange rate systems involving a prefereatial rate for
exports; and

4. rebates upon exportation of indirect taxes, wvhere the tax peid
vas not directly related to product exported or components thereof. 1/

Another category of subsidy frequently subject to investigation under
the countervailing duty sutute.conointl of export financing at preferential
rates.

The code would make it explicit that the United States accept GATT
provisions exempting remissions of certain indirect product taxes upon
exportation from the meaning of subsidy in both Articles VI and XVI. Although
the administrative practice of the Treasury Department conforse to the GATT
provisions, the discretion of that department is currently the subject of
litigation. 2/

Pare 1

Article 2 Procedures prior to the initiation of an investigation

2.1.2.(2-3) Text, paragraphs -3

2. Bach signatory shall notify the Committee of Signatories 3/ (a)
which of its authorities are competent to initiate and conduct

1/ Citation omitted.

2/ U.S. Steel v. United States, United States Customs Court, Court Mo.
76-2-00456. The Supreme Court decision in Zenith v. United States, 437 U.S.
443 (1978), appears, however, to have doomed this challenge to tbc resission
of value-added taxes.

3/ As established in Part V of this Agreement and hereinafter referred to as
the Committee.

16
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investigations referred to in this Article and (b) its domestic
procedures governing the initiation and conduct of such
investigations. )

3. When such suthorities are satisfied that there is sufficient
evidence to justify initiating an investigation, the signatory or
signatories the products of which are subject to such investigation
and the exporters and importers known to the investigating
suthorities to have an interest therein and the complainants shall be
notified and & public notice shall be given. In determining whether
to initiate an investigation, the investigating authority should take
into account the position adopted by the affiliates of a complainant
party 1/ which are resident in the territory of another signatory.

2.1.2(2-3).1 Interpretation, paragraphs 2-3

Paragraph 2 requires that a signatory notify the Committee of
Signatories of its procedures for conducting countervailing duty
investigations and of its national authorities "competeat to initiate™ such
investigations. A similar provision in the International Antidumping Code
indicated that the term "authorities" should be interpreted to mean
", . . suthorities at an appropriate, senior level.” 2/

Paragraph 3 provides that when the national suthority detetl'inel the
request for an investigation to be sufficient, the signatory or signatories
concerned and all known interested parties shall be notified. A similar
provision is found in Article 6(f) of the proposed revision of the
International Antidumping Code. See, Appendix B, at page B-9. More
significaat, however, is the provision that a public notice shall be givea.
Paragraph 15, infra, requires that notification of "preliminary and final

findings™ shall include a statement setting forth the basis upon which the

1/ Por the purpose of this Agreement Wparty” means any national or juridical
person resident in the territory of any signatory.
2/ Article 2 (e), foocnote 1.
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determination was reached. The language in paragraph 3 indicates that there
is a requirement that notification conceraing the sufficiency of requests for
investigations issue but, that if a signatory chooses to publish such a
notification, there is no requirement that it include a scatement of the
reasons the request was judged to be sufficieat or insufficient. One of the
U.8. objectives in the Subsidy/Countervailing Measures negotiation is to bring
", . . international rules and U.8. countervailing practices into conformity
vith e.aeh other.” 1/ To achieve such harmonized practices, it is importsnt
that each signatory conduct investigations which are similar procedurally.
For the United States to have knowledge of the determinations of other
ciimtoriu it would be advantageous to use mandatory language to require the
publication of reasons for such determinatioas.

Part 1

Article 2 Simultaneous considerstion of subsidy and injury

2.1.2(4) Text, paragraph &

.

4. Upon initiation of an investigation and thereafter, the evidence
of both a subsidy and injury caused thereby should be considered
simultaneously. In any event the evidence of both the existence of
subsidy and injury shall be considered simultaneously (a) in the
decision whether or not to initiate an investigation and (b)
thereafter during the course of the investigation, starting on a date
not later than the esrliest dats on vhich in accordance with the
provisions of this Agreement provisional measures may be applied.

2.1.2(4).1 Interpretation, paragraph &

Paragraph 4 provides that the evidence of both the existence of a

subsidy and injury shall be considered simultaneously prior to the institution

1/ Trade Policy Staff Committee Position Paper for Bilateral/Plurilateral

Discussions on Subsidies and Countervailing Duties, documeant 77-44 (October
21, 1977) at 2.
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of an investigstion and, later, after & preliminary finding of s subsidy. A
nearly identical provision is found in Article 5(b) of the proposed revision
of the International Antidumping Code. See, Appendix B, at page B-7.
Presumably, a preinstitution review would be limited to an examination of the
information supplied in the request for an investigation and whatever other
information was available to the national suthorities at the time of the
request. It is most unlikely that a burdensome "pre-investigation"
investigation is contemplated.

The U.S. countervailing duty statute does not provide for
"provisional measures” (i.e., suspersion of liquidation, bonding, estimated
duties). If the statute is amended to authorize provisional measures,
presumably the injury investigation would begin at the point & preliminary
determination of a "bounty or grant” is currently made under the U.S.
countervailing duty statute.

With regard to the simultaneous consideration of injury "on a date
not later than the earliest date. . .provisional measures may be applied,”
amendment of the current statute could authorize the application of
provisional measures after the preliminary determination of the Treasury
Department that a "bounty or grant” existed. Assuming that the "injury"
investigation would be conducted by the U.S. International Trade Commission,
the initiation of this phase of the investigation prior to the conclusion of
the Treasury Department's final "bounty or grant" determination could

effectively negate the value of a public hearing on the issue of a causal link

between the subsidy and the injury. An effective public hearing opportunity

on the issue of causation would require that the amount of the subsidy found
. N
LY e
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to exiet st the time of the preliminsry determination would not be changed
substantially after interested parties presented their views om the csusation
of injury, if any, to the U.S8. International Trade Commission. This
requirement might also be unreslistic inassuch as it could result in
preventing the Treasury Department from changing erroneous information. 1In
brief, simultaneous investigations could prove more burdensome to both

participants and government agencies than would separate investigations in an
immediate sequence. *

Part 1

Article 2 Access to information used in investigation and opportunity to
present views

2.1.2(5-7) Text, paragraphs 5-7

5. The public notice referred to in paragraph 3 above shall describe
the subsidy practice or practices to be investigated. Each signatory
shall ensure that its authorities afford all interested signatories
and interested parties 1/ a reasonable opportunity, upon request, to
see all relevant information that is not confidential (as indicated
in paragraphs 6 and 7 below) and that is used by the authorities in
the investigation, and to preseat in writing, and upon justificstion
orally, their views to the investigating authorities.

6. Any information which is by nature confidential or which is
provided on a confidential basis by parties to an investigation
shall, upoa cause shown, be treated as such by the investigating
authorities. Such information shall not be disclosed without
specific permission of the party submitting it. 2/ Parties
providing confidential information may be requested to furnish
non-confidential summaries thereof. In the event such parties
indicate that such information is not susceptible of summary, a

statement of reasons vhy summarization is not possible sust be
provided.

1/’Any interested sx;natory or "interes:ed purty shall refer to a
signatory or a party economically effected by the subsidy in quaatxon.

2/ Signatories are awvare that in the tertxtory of certain signatories
disclosure pursuant to a narrowly-drawn protective order may be required.
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7. However, if the investigsting authorities find that a request for
confidentiality is not warranted and if the. party requesting
confidentiglity is unwilling to disclose the information, such
authorities msy disregard such information unless it can otherwise be
demonstrated to their satisfaction that the information is

correct. 1/

2.1.2(5-7).1 Interpretation, paragraph 5-7

The gist of the provisions of these paragraphs is to provide
"transparency” to countervailing duty investigations for the governments and
private parvies caught up in or otherwise interested in an investigation. In
effect this is an attempt to harmonize procedures based upon the U.S. wodel
including, apparently, considerations required by the U.S. Freedom of
Information Act.

The provision in paragraph 5 that any notice concerning the
initiation of an investigation shall adequately describe the subsidy practice
or practices to be investigated requires that a public notice be issued. 1In
terms of the United States having knowledge of the iavestigations of other
signatories, it would be helpful for any notice to describe the nature of
injury alleged by the industry requesting an investigation.

The second sentence in paragraph 5 ensures that all interested
parties will have access to all "non-confidential" information used by the
authorities conducting the investigation and will be given an opportunity to
present their views orally and in writing to the investigating authofitiel.
The provisions of paragraph 5 are also found in the provisions of Article
6(a)-(b) of the proposed revision of the International Antidumping Code. See,

Appendix B, at page B-8.

i/ Signatories agree that requests for confidentiality should not be
arbitrarily rejected.
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Paragraphs 6 and 7 concern the submission of material the submittor
vishes the investigating authorities to treat confidentially, There appears
to be a distinction made between information submitted by a foreign government
which is considered p;litically sensitive snd information submitted by
commercial enterprises, the public release of wvhich would cause competitive
injury to the submittor. It is very unlikely that material which is
considered politically sensitive can be characterized in a meaningful
"non-coﬁfidentinl" summary. On the other hand, sensitive business statistics
may be rendered non-confidential by using ranges of numbers or by using
descriptive adjectives instead of numbers. The provisions of paragraphs 6 and
7 are found in Article 6(c) and 6(d), respectively, of the proposed revision

of the International Antidumping Code. See, Appendix B, at page B-8.

2.1.2(8) Text, paragraph 8

8. The investigating authorities may carry out investigations in the
territory of other signatories as required, provided they have
notified in good time the signatory in question and unless the latter
objects to the investigation. Further, the investigating authorities
may carry out investigations on the premises of a firm and may
examine the records of a firm if (i) the firm so agrees and (ii) the
signatory in question is notified and does not object.

2.1.2(8).1 Interpretation, paragraph 8

Paragraph 8 provides for authorities conducting couatervailing duty
determinations to obtain the permission of the appropriate government.should
they wish to coanduct investigations in the territory of another signatory.
Similarly, the paragraph provides that the suthorities may carry out
investigations on the premises of a firm from wvhich data is sought if they
have the permission of the firm. The reference to firms, presumably, weans
foreign firms. Compulsory process would be available for firms within the
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national jurisdiction. Provisions similar to those in paragraph 8 sre found
in Article 6(e) of the proposed revision of the International Antidumping
Code. See, Appendix ), at page B-8.

Pare I

Article 2 Reliance on the best information available.

2.1.2(9) Text, paragraph 9

9. In cases in which any interested party or signatory refuses
access to, or othervise does not provide, necessary information
vithin a reasonable period or significantly impedes the
investigation, preliminary and final findings 1/, affirmative or
negative, may be made on the basis of the facts available.

2.1.2(9).1 Interpretation, paragraph 9

Paragraph 9 provides that if any interested party or foreign
government does not provide or refuses to provide information with which the
investigating authority can make its determinations, the investigating
suthority will make its determinations on the basis of the best information
available, vhich could permit the use of information submitted by the
person(s) requesting the investigation. Provisions similar to those in
paragraph 9 are found in Article 6(h) of the proposed revision of the
International Antidumping Code. See, Appendix B, at page B-9.

Similar provisions have been the subject of agency rule-making and
are a part of U.S, administrative practice. For example, the Treasury
Department has a rule concerning its administration of the Antidumping Act,
1921, which is similar in substance to paragraph 9. (See, 19 C.F.R.
153.31(a).)

1/ Becsuse of the different terms used under different systems in various

countries, the term "finding" is hereinafter used to mean a fornal decision or
determination. .
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Part 1

Article 2 Imposition of provisional measures, preliminary determinations

2.2.1(10) Text, paragraph 10

10. The procedures set out above are not intended to prevent the
suthoritias of a signatory from proceeding expeditiously with regard
to initiating an investigation, reaching preliminary or finsl
findings, vhether affirmative or negative, or from applying
provisional or final measures, in accordance with relevant provisions
of this Agreesent.

2.1.2(10).1 Interpretation, paragraph 10

Paragraph 10 refers to the provisional measures provided for in the
Code. Such provisional measures could consist of suspension of
liquidation, 1/ bonding, and estimated duties. The references to expeditious
process in connection with initistion appear to support our remarks concerning
the interpretation and implementation of Article 2, paragraph 4. Provisions
similar to those in paragraph io are found in Article 6(i) of the proposed
revision of the International Antidumping Code. See, Appendix B, at page B-9.

The U.S. countervailing duty statute does not currently authorize the
imposition of estimated duties prior to a final determination. In the case of
duty-free merchandise, the liquidation of subject entries is suspended as soon
as the Secretary of the Treasury has made a final affirmative determinstion
vith regard to a bounty or grant, If the U.8. Iaternational Trade Commission
subsequently makes an affirmative injury determination, the Secreta;y will
direct the assessment and collection of countervailing duties retroactive to

the date of publication for the final bounty or grant determinatiom.

1/ Clubb and Peller describe liquidation as W . . the process whereby the
amount of customs duty owing on each entry is determined, based on tariff
classification rate of duty on, value, and quantity of the entry.” Lawyer's
Guide to International Business Transactions (24 ed.), at 133, n. 50.
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Article 2 Country of origin rule

2.1.2(11) Text, paragraph 11

11. In cases vhere products are not imported directly frow the
country of origin but are exported to the country of importstion from
an intermediate country, the provisions of this Agreement shall be
fully applicable and the transaction or transactions shall, for the
purposes of this Agreement, be regarded as having taken place between
the country of origin and the country of importation.

2.1.2(11).1 Interpretation, paragraph 11

Paragraph 11 incorporates the current provision of the countervailing

duty statute for applying the countervailing duty against subsidies of the

country of origin in cases where the merchandise was exported to the United

States from a third country. Section 1303(a) of Title 19, United States Code

provides -~

Part I

Whenever any country. . .shall pay or bestow, directly or indirectly,
any bounty or grant upod the manufacture or production or export of
any article. . .produced in such country. . .then upoa the
importatioa of any such article. . .into the United States, whether
the same shall be imported directly from the country of production or
otherwise, and whether such article. . .is imported in the same
condition as when exported from the country of production or has beea
changed in condition by remanufacture or otherwise, there shall be
levied and paid, in all such cases. . .an additional duty equal to
the net amount of such bounty or grant. . .

Article 12 Termination of an investigation

2.1.2(12) Text, paragraph 12

12. An iavestigation shall be terminated when the investigating
authorities are satisfied either that no subsidy exists or that the

?ffect of the alleged subsidy on the industry is not such as to cause
injury.
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2.1.2(12).1 Interpretation, paragraph 12

Paragraph 12 provides that when tln- effect of an alleged subsidy on
the coaplaining industry is "not such ss to ceuse injury™ the investigation
vill be terminated. A similar but more strongly worded provision is found in
Article 5(c) of the proposed revision of the International Antidumping Code.
See, Appendix B, at page B-7. These provisions could be modeled after section
201 (c) of the Antidumping Act, 1921. That section provides that once &
dumping complaint is properly filed with the Customs Service, Customs has 30
days in which to initiate a formal investigation or terminate the case. If
the Department of the Treasury has substantial doubt that a domestic industry
is being or likely to be injured, the complaint may be referred to the U.S.
International Trade Commission for a determination as to whether or not there
is a reasonable indication that an industry in the United States is being
injured, is likely to be injured, or is prevented from being established by
reason of the complained-of imports. If the Commission makes a determination
that there is "no reasonable indication,” the complaint is diuiued.' As in
the case of the antidumping act, amendment of the countervailing duty stastute
to suthorize summary determinations could "eliminate unnecessary and costly
investigations which are an administrative burden and an impediment to
trade." 1/

The existence of a provision for an injury review of requests for
investigations prior to their initiation (Article 2, paragraph 4), however,

indicates that such termination would be the result of the simultaneous

17 Senate %epott HNo. 93-1298, at 171.
% “*t .
.
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coansideration of the subsidy and injury issues. We have commented on the
difficulties of providing meaningful public participstion should both
investigations be conducted simultaneously.

Pare I

Article 2 Customs clearance

2.1.2(13) Text, paragraph 13

13. An investigation shall not hinder the procedures of customs
clearance.

2.1.2(13).1 Interpretation, paragraph 13

Paragraph 13 provides that articles subject to countervailing duty
investigations will uot be prevented from clearing customs. The posting of an
appropriate bond or, if suthorized, psyment of estimated duties are
contemplated in this paragraph. A similar provision is found in Article 5(d)
of the International Antidumping Code. See, Appendix B, st page B-7.

Pare I

Article 2 Duration of investigations

2.1.2(14) Text, paragraph 14

14. Investigations shall, except in special circumstances, be
concluued vithin one year after their initiationm.

2.1.2(14).1 Interpretation, paragraph 14

Paragraph 14 reflects the provision in the U.S. statute which
requires the Secretary of Treasury to make & final determination with regard
to. vhether,d1bounty or grant is being paid or bestowed within twelve months of
the filing of & petition for an investigation. The countervailing duty
statute would need to be amended to iacorporate an injury investigation within
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one year of the initiation of the investigation. Also, & provision could be
added to indicate to whether the implementing legislation is mandatory or
directory; i.e., whether any consequences result in domestic law from the
failure to complete th; investigation within one year. The provisions of
paragraph 14 are identical with those of Article 5(e) of the proposed revision
of the International Antidumping Code. See, Appendix B, at page B-7.

Part I

Article 2 Notification of preliminary or final Jeterminations

2.1.2.(15) Text, paragraph 15

15. Public notice shall be given of any preliminary or final
finding whether positive or negative and of the revocation of a
finding. In the case of positive finding each such notice shall set
forth the findings and conclusions reached on all issues of fact and
law considered materiasl by the investigating suthorities, and the
reasons and basis therefor. In the case of a negative finding each
notice shall set forth at least the basic conclusions and a summary
of the reasons therefor. All notices of finding shall be forwarded
to the signatory or signatories the products of which are subject to
such finding and to the exporters known to have an interest therein.

2.1.2(15).1 1Interpretation, paragraph 15

One of the chief U.S. negotiating goals in the area of nontariff
measures has been to provide "transparency" to the investigation procedures of
U.S. trading partners. Paragraph 15 requires the publication of any
preliminary or final determinations with a statement explaining the basis upon

which the determination wvas reached.
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Part 1

Article 2 Reports to the Committee of Signatories

2.1.4(16) Text, paragraph 16

16. Signatories shall report without delay to the Committee all
preliminary or final actions taken with respect to countervailing
duties. Such reports will be available in the GATT secretariat for
inspection by government representatives. The signatories shall also
submit, on a semi-snnual basis, reports on any countervailing duty
actions taken within the preceding six months.

2.1.2(16).1 Interpretation, paragraph 16

Paragraph 16 requires signatories to notify the Committee of
Signatories of each preliminary or finsl countervailing duty actionm taken and
to submit a report to the Committee on a semiannual basis concerning any
actions taken in the preceding six months. The provisions of paragraph 16 are
also found in Article 14(4) of the proposed revision of the Internstional
Antidumping Code. See, Appendix B, at page B-16.

Part 1

Article 3 Consultations

2.1.3.0 Introduction

Consultations smong signatories are an important part of the overall
Code mechaniss. The provisions for the establishment of the Committee on
Signatories (Chapter V), the provisions for consultations, and the provisions
for the permissive imposition of countervailing duties (Article 4) t;ken
together are a framework for the negotiation of countervailing duty related
matters, including the lowering of injury-causing subsidies to the level at

vhich they cease to cause injury to producers in the importing country.
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2.1.3(1-4) Text, paragraphs 1-4

1. A4s soon as possible after a request for initistion of an
investigation is accepted, and in any event before the initiation of
any investigation, signatories the products of which may be subject
to such investigations shall be afforded a reasonable opportunity for
‘consul tations with the aim of clarifying the situstion as to the

matters referred to in Article 2, paragraph 1 above and arriving at a
mutually agreed solution.

2. PRurthermore, throughout the period of investigation, signatories
the products of which are the subject of the investigation shall be
afforded a ressonable opportunity to continue consultations, with a
view to clarifying the factual situation and to arriving at a
mutually agreed solution. 1/

3. Without prejudice to the obligation to afford reasonable
opportunity for consultation, these provisions regarding
consultations are not intended to prevent the investigating
authorities, in accordance with the provisions of this Agreement,
from proceeding expeditiously with regard to initiating the
investigation, reaching a preliminary or final finding, affirmative
or negative, or applying a provisional or final weasure.

4. TFor purposes of such consultations, the signatory wvhich intends
to initiate investigations shall permit, on request, the signatory or
signatories the products of which are subject to such investigation
access to non-confidential evidence including the nonm—-confidential

sumary of confidential dats being used for initiating the
investigation.

2.1.3(1-4).1 Interpretation, paragraphs 1-4

Paragraphs 1 and 2 obligate signatories to allow other signatories,
vhose products are the subject of a request for a countervailing duty
investigation, an opportunity to consult for the purpose of negotiating &

solution to the complained-of subsidy prior to the institutiom of an’

1/ 1t 1s particularly important, in accordance with the provisions of this
paragraph, that no affirmative finding whether preliminary or final be made
wvithout reasonable opportunity for consultations having been given. Such
consultations may establish the basis for proceeding under the provisions of
Part VI of this Agreement. )
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investigation. If desired, opportunity for consultations must continus
throughout the investigation. For the purpose of thess consultations,
paragraph & obligates signatories which intend to initiate a countervailing
duty investigation to submit all available nonconfidential information
concerning the information required in the written request to the signatories
whose products are the subject of the request.

Paragraph 2 extends the obligation to afford other signatories the
opportunity to continue negotiations during the countervailing duty
investigation. The provision does not prevent institution, preliminary
determination, or the imposition of provisional or final measures.

Pare I

Article 4 Imposition of countervailing duties

2.1.4.0 Introduction

The theme of Article &4 is that in those cases where the imposition of
countervailing duties is necessary, the duties must not bc-hi;hcr thnn‘ the
level which countervails the perunit amouant of the subsidy calculated for the
exported product. The gosl of the Code is to prevent the injutio\;o effect of
subsidies, not necessarily to neutralize the subsidy. The practice of
sccepting pricing assurances is borrowed from the International Antidumping
Code and administration of the Antidumping Act, 1921. Every reasonable
opportunity will be afforded to signatcries, whose products are under
investigation, to adjust their complained-of subsidy practice im order to

avoid causing injury.
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Part I

Article 4 Permissive imposition of countervailing duties

2.1.4(1) Text, paragraph 1

1. The decision whether or not to impose a countervailing duty in
cases vhere all requirements for the imposition have been fulfilled
and the decision whether the smount of the countervailing duty to be
imposed shall be the full amouat of the subsidy or less ere decisions
to be made by the authorities of the importing signatory. It is
desirable that the imposition be permissive in the territory of all
signatories and that the duty be less than the total smount of the
subsidy if such lesser duty would be adequate to remove the 1njury to
the domestic industry.

2.1.4(1).1 Interpretation, paragraph 1

Paragraph 1 would permit a signatory to limit the imposition of any
countervailing duty to an smount ". . . adequate to preclude any further
injury being caused to the domestic industry,” or, to permit s signatory to
dispense with the imposition of a countervailing duty altogether.

the provision essentially reflects the position of the EEC. The EEC
has long taken the position that taking countervailing duty measures against
subsidized imports does not make sense ". . . unless they are -uteriafly
injuring a domestic industry of the importing country."” 1/ 1In the absence of
material injury to producers, the EEC maintains that subsidized imports
benefit the consumers in the importing country by reducing prices. 2/ This
same concept was incorporated into the International Antidumping Code in
another hortatory provision to the effect that "It is desirable . . . that the

duty be less than the (dumping) margin, if such lesser duty would be adequate

1/ Marks and Malmgren, at 347,
2/ Marks and Malmgren, at 347.
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to remove the injury to the domestic industry.” 1/ The U.8. countervailing
duty statute is mandatory, not permissive. If s bounty or grant is determined
to exist on dutiable merchandise, the Secretary of Treasury must assess
countervailing duties. 2/

Part 1

Article 4 Amount of countervailing duties

2.1.4(2) Text, paragraph 2

2. No countervailing duty shall be levied 3/ on any imported
product in excess of the amount of the subsidy found to exist,
calculated in terms of subsidization per unit of the subsidized and
exported product. &/

2.1.4(2).1 Interpretation, psragraph 2

Paragraph 2 prohibits the imposition of a countervailing duty in
excess of the estimated subsidy calculated on a per unit product basis. This
provision is a t{ui-. The concept of a countervailing duty measure is to
impose a duty vhich will countervail or offset the amount of the offensive
subsidy. ‘

The U.S. countervailing duty statute currently provides that:
. . .there shall be levied and paid, in all such cases, in addition
to any duties otherwise imposed, a countervailing duty equal to the

net amount of such bounty or grant, however the same be paid or
bestowed. 5/ .

1/ Article 8(a). See, Appendix B, at page B-11.

2/ See, 38 Op. Att'y Gen. 489, 490 (1936).

3/ As used in this Agreement "levy" shall mean the definitive or final legal
assessment or collection of duty or tax.

4/ An understanding among signatories should be developed setting out the
criteria for the calculation of the amount of the subsidy.

5/ 19 U.S.C. 1303(a)’1).
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Article 8(c) of the proposed revision of the Internstional Antidusping Code
prohibits sn sntidumping duty at sn smount in excess of the margin of
dumping. See, Appendix B, at page B-1l.

Part 1

Article 4 Imposition of countervailing duties on noa-discriminatory basis.

2.1.4(3) Text, paragraph 3

3. When a countervailing duty is imposed in respect of any product,
such countervailing duty shall be levied, in the appropriste smounts,
on 8 non-discriminatory basis on imports of such product from all
sources found to be subsidized and to be causing injury, except as to
imports from those sources vhich have renounced any subsidiae in
question or from which undertakings under the terms of this Agreement
have been accepted.

2.1.4(3).1 Interpretation, paragraph 3

Paragraph 3 contains a commitment not to discriminate in the
imposition of countervailing duties against injurious imports from several
sources with comparable subsidies. The provision does not, however, require
that s signatory initiate investigations on the basis of finding that
additional countries have subsidy programs compsrable to those vhich'nro
found to have caused injury in & particular investigation.

Part 1

Article &4 Imposition of countervailing duties after consultations

2.1.4(4) Text, paragraph &

4. 1f, after reasonable efforts have been made to complete
consultations, a signatory makes a final determination of the
existence and amount of the subsidy and that, through the effects of
the subsidy, the subsidized imports are causing injury, it may impose
a countervailing duty in accordsnce with the provisions of this
section unless the subsidy is withdrawn.
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2.1.4(4).1 Interpretation, paragraph &

Paragraph 4 permits a signatory to continue to negotiste vith respect
to a chenge ia the subsidy subject to its countervailing duty investigation,
but after such oonculfatim have taken place and the injurious subsidy has
not been withdrawm, the signatory msy impose a countervailing duty.

Pare 1

Article 4 Voluntary price and quantity assurances

2.1.4(5) Text, paragraph 5

5(a) Proceedings may 1/ be suspended or terminated without the
imposition of provisional measures or countervailing duties, if
undertakings are accepted under which:

(1) the government of the exporting country agrees to eliminate
or limit the subsidy or take other measures concerning its
effects; or

(2) the exporter agrees to revise its prices so that the
investigating authorities are satisfied that the injurious
effect of the subsidy is eliminsted. Price increases under
undertakings shall not be higher than necessary to eliminate the
amount of ths subsidy. Price undertakings shall not be sought
or accepted from exporters unless the importing signatory has
first (a) initisted an investigation in accordance vith the
provisions of Article 2 of this Agreement and (b) obtained the
consent of the exporting signatory. Undertakings offered need
not be accepted if the authorities of the importing signatory
consider their acceptance impractical, for exsmple if the number
of actusl or potential exporters is too great, or for other
reasons.

1/ The vord "may™ shall not be interpreted to sllow the °
simultaneous continuation of proceedings with the implementation of
price undertakings, except as provided in paragraph 5(b) of this
Article.
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(b) 1If the undertakings are accepted, the investigation of injury
shall nevertheless be completed if the exporting signatory so
desires or the importing signatory so decides. 1In such a case,
if a determination of no injury or threat thereof is made, the
undertaking shall automatically lapse, except in cases vhere a
determinstion of no threat of injury is due in large part to the
existence of an undertaking; in such cases the authorities
concerned may require that an undertaking be maintained for a
reasonable period consistent with the provisions of this
Agreement.

(c) Price undertakings may be suggested by the authorities in the
importing country, but no exporter shall be forced to enter into
such an undertaking. The fact that governments or exporters do
not offer such undertakings or do not accept an invitation to do
80, shall in no vay prejudice the consideration of the case.
However, the authorities are free to determine that a threat of

injury is more likely to be realized if the subsidized imports
continue.

2.1.4(5).1 Interpretation, paragraph 5

Paragraph 5 adopts the practice of accepting price assurances from
the administrstion of the antidumping regulations under the International
Antidumping Code 1/ and the practices of previous U.S. administrations. 2/
The acceptance of price assurances in the administration of the Antidumping
Act, 1921, has not always been & successful progras and, for instance, was
sharply curtailed in 1971. 3/ The practice of accepting price assurances or

quantitative export restraints, in effect, replaces injury investigations.

1/ Article 7, Appendix B, pages 9-11.

2/ See Treuury regulations at 19 CFR 153.33(a).

3/ See the paper prepared by the Treasury Departnent on the administration
of the Antidumping Act in U.S. Int'l Economic Policy in an Interdependent
World, Report to the President by the Comm. on Int' ‘I Trade and Investment
Policy (1971), Vol. 1, at 404-407.

36



139

The provision for accepting quantitstive restrictions reflects EEC
practice more than U.S. practice; although, quantity restrictions have been
negotiated by the Treasury Department un.der the authority of its price
assurance te;ulationl; 1/ The proposed revisions to the Internatiomal
Antidumping Code to not provide for quantitative restrictions. The 1967
International Antidumping Code did not provide for quantitstive restrictions
either. 2/

' Quantitative restrictions negotisted, monitored, and enforced by the
Treasury Department are presumably exempt from the antitrust laws in that the
conduct, which would normally be considered to be in violation of the law, was
directed by an authorized governmental body. 3/

Treasury department price and quantity auuuncu‘havc not been
challenged under the rulemaking authority of the agency under the Antidumping
Act, 1921, Standards for the exercise of the discretiom to accept assurances
and terminate investigations without injury determinations would be an

appropriste subject for rulemasking proceedings.

1/ Compare, Treasury notice in the Matter of Ceramic Clased Wall Tile from
Japan (32 P.R. 16108, published November 23, 1967) and Trade Policy Staff
Committee Paper for U.S. Proposals on a Multilateral Safeguard System,
document 76-5 (February 13, 1976), at I-11.

2/ Article 7, Appendix B, pages B-9 through B-il.

3/ Compare Continental Ore Co. v. United Carbide & Carbon Corp., 370 U.S.
690 ('19225 and Parker v. Brown, 317 U.S. 341 (1943).
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Part I

Article &4 Periodic reporting requirements under voluntary price and quantity

Assurances progra®.
2.1,4(6) Text, paragraph

6. Authorities in an importing country msy require any government
or exporter from wvhom undertakings have been accepted to provide
periodically information relevant to the fulfilment of such
undertakings, and to permit verification of such data. In case of
violation of undertakings, the suthorities of the importing country
may take expeditious actions under this Agreement in conformity with
its provisions which may constitute immediate application of
provisional measures using the best information svailable. In such
cases, definitive duties may be levied in accordance with this
Agreement on goods entered for consumption not more than ninety days
before the application of provisional measures, except that any such
retrosctive assessment shall not apply to imports eatered before the
violation of the undertaking.

2.1.4(6).1 Interpretation, psragraph 6

Paragraph 6 provides that governments and exporters from whom
assurances or undertakings are sccepted may be required to provide periodic
information to the investigative authorities. The paragraph slso provides
that price snd quantity undertakings should not be enforced any longer than
countervailing duties would remain in force. Article &, paragraph 8, provides
that a countervsiling duty shall remsin in force only as long as necessary to
counteract injury caused by subsidization. In the area of duty-free imports
the U.8. International Trade Commission has promulgated regulations for
petitions for the revocation of injury findings under 19 U.S.C. 1303(b) on the
basis of changed circumstances. (19 CFR 207.9 (1977)). Similar regulations
could ‘{12 pron'lllg'a.ud for the revocation of price and quantity sssurances.

hu;up.h 6 also provides that in the case where undertakings or

assurances are violated the importing country would be justified im applying
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immediate provisional measures an? duties retrosctive to before the date of
the beginning period for provisional measures.
Part 1

Article & Review of assurances

2.1.4(7),| Text, paragraph 7

7. Undertakings shall not remsin in force any longer than
countervailing duties could remain ia force under the Agreement. The
suthorities of an importing country shall reviev the need for the
continuation of any undertaking, where warranted, oa their own
initistive, or if interested exporters or importers of the product in
question so request and submit positive xnfomnou substantisting
the need for such review.

2.1.3(7) Interpretation, paragraph ?

Paragraph 7 requires signatories to reconsider the need for
assurances "of interested exporters or importers of the pfoduct in question so
request and submit positive information substantiating the need for review.”
This provision for review parallels the provision for the review of
outétanding countervailing duty orders set out below. The signatories are not
obligated to conduct such revievs automsticaily. The provisions of paragraph
7 are found in Article 7(f) of the proposed revision of the Intc;n.tionnl
Antidumping Code. See, Appendix B, at page B-9.

Part I

Article & Notice of termination or suspension of investi igation on the basis
of assurances

2.1.4(8) Text, paragraph 8

8. Whenever a couatervailing duty investigation is terminated or

suspended pursuant to the provisions of paragraph 5 above and

uhcncvct an undertsking is terminated, this fact shall be officially
b itd and must be published. Such notices shall set forth at
- 'f!nct he basic conclusions and a summary of the reasons therefor.
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2.1.4(8).1 Interpretation, paragraph 8

Paragraph 8 provides that whenever 8 countervailing duty
investigation is terminated or suspended oa the basis of price assurances or
quantitative rutrict.iouo and vhenever such undertakings are terminsted these
events will be noticed and published with the basic conclusions and reasoning
set forth in the notice.

Part 1

Article & Review of outstanding countervailing duty orders

2.1.4(9) Text, paragraph 9

9. A countervailing duty shall remsin in force only as long as, and
to the extent necessary to counteract the subsidization which is
causing injury. The investigating authorities shall review the need
for continued imposition of the duty, whers wvarranted, on their (wn
initiative or if any interested party so requests and submits
positive information substantiating the need for review.

2.1.4(9).1 Interpretation, paragraph 9

Paragraph 9 requires signatories to reconsider determinations of
injury "if any interested party so requests and submits positive information
substantiating the need for review."” This provision for review appears to be
similar to the type of reconsideration contemplated in the present rules of
the U.S. International Trede Commission, which allow interested persons to
petition for such review after two years. The agency is not obligated to
conduct a review sutomatically. 19 C.F.R. 207.9 (1977). The proviu'im of
paragraph 9 are also found in Article 9(a)-(b) of the proposed revisioas of.

the International Antidumping Code. See, Appendix B, at page B-12.
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Part 1

Article 5 - Provisional measures and retroactivity

2.1.5(1) Text, Paragraph 1

1. Provisional weasures may be taken only after a preliminary
positive finding has been made that a subsidy exists and that there
is sufficient evidence of injury as provided for in Article 2
paragraph 1(a) to (¢). Provisional measures shall not be applied
unless the authorities concerned judge that they are necessary to
prevent injury being caused during the period of investigation.

2.1.5(1).1 Interpretation, paragraph 1

Paragraph 1 sets forth the criteria necessary for a signatory to
apply provisional measures prior to reaching a final determination in the
investigation. The paragraph provides that provisional measures shall not be
applied unless the investigating authorities determine they are necessary to
prevent injury during the period of investigation. In addition, paragraph 1
requires that a preliminary determination that a subsidy exists must be made
before provisionsl measures may be taken. These same provisions sre found in
Article 10(a) of the proposed revisions of the International Antidumping
Code. See, Appendix B, at page B-13.

Part 1

Article 5 Form of provisional measures

2.1.5(2) Text, paragraph 2

2. Provisional measures may take the form of provisional
countervailing duties guaranteed by cash deposits or bonds equal to
the amount of the provisionally calculated amount of subsidization.
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2.1.5(2).1 Interpretation, paragraph 2

Provisional countervailing messures are not authorized by the U.S.
countervailing duty statute in the case of dutisble imports. In the case of
duty-free imports the liquidation of entries is suspended ss soon as the
Secretary of the Treasury has made & final affirmative determination regarding
the bounty or grant. ‘

Part I

Article 5 Duration of provisional messures

2.1.5(3) Text, paragraph 3

3. The imposition of provisional uiouru shall be limited to as
short & period as possible, not exceeding four months.

2.1.5(3).1 Interpretation, paragraph 3

Paragraph 3 provides & sandatory limit of four months for the
imposition of provisional measures. In the proposed revisions of the
International Antidumping Code Article 10(c) provides that the imposition of
provisional measures shall not exceed four months unless the exporters
representing a significant percentage of the trade under investigation
requests a period not exceeding six months and the authorities grant the
requast. See, Appendix B, at page B-13.

Part 1

Article 5 Article 4 procedures

2.'1.5(0) Text, paragraph &

4. Relevant provisions of Article & shall be followed in the
imposition of provisional measures.
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2.1.5(4).1 Interpretation, paragraph &

Article 4 contsins the provisions of the Agreement relsting to the
imposition of countervailing duties.
Part I

Article S, Retroactive application of countervailing duties

2.1.5(5) Text, paragraph $

5. Where a final finding of injury (but not of a threat thereof or
of a material retardation of the establishment of an industry) is
made or in the case of a final finding of threat of injury wvhere the
subsidized imports would, in the absence of the provisional measures,
have led to a finding of injury, countervailing duties may be levied
retroactively for the period for which provisional measures, if any,
have been applied.

2.1.5(5).1 Interpretation, paragraph 5

Paragraph 5 permits the retroactive levying of c;untctvailing duties
for the period for which provisional measures could have been applied in cases
vhere (1) a final detersmination of injury is reached or (2) a final
determination of the threat of injury is reached in a case in which the
subsidized imports would have led to a finding of injury in the sbseace of
provisional measures. This provision is taken from Article ll(;)(i) of the
International Antidumping Code. See, Appendix B, at page B-13.

The exception of products subject to a determination of threat of
injury unless they had been subject to provisional measures is based upon the
rationale that no present injury exists for a duty to remedy. This is
inconsistent with the U.S. countervailing duty l;ltutt vhich aims to
neutralize the subsidy. .A comparable practice under the the Antidumping Act,

1921, was succesafully challenged in recent litigation. In The Timken c;-gnqz

v, Simbd, l/:\tﬂl‘sccrctcry of Treasury had found sales at

177539 ¥.2d 221 (b.C. Cir. 1I78).
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less-than-fair-value and the U.S. International Trade Commission had found s
likelihood of injury to a domestic industry by reason of the
less-than-fair-value sales. In an affirmative case the Secretary is under &
ministerial duty to {ocuc 8 dumping findirg. In Timken, however, before
issuing this order, the Secretary attempted to revoke the withholding of
appraisement in effect from the time of his determination that there was
reason to believe or suspect sales st less-than-fair-value. If successful,
the ‘étc-ptcd revocation would have freed past shipments from the special
dumping duty. However, the court held that the action was unauthorized.
Part 1

Article 5, Differences between definitive countervailing duty and deposit
collected or bond posted

2.1.5(6) Text, paragraph 6

6. If the definitive countervailing duty is higher than the amount
guaranteed by the cash deposit or bond, the difference shall not be
collected. If the definitive duty is less than the amount guaranteed
by the cash deposit or bond, the excess smount shall be reisbursed or
the bond released in an expeditious manner.

2.1.5(6).1 Interpretation, paragraph 6

Paragraph 6 provides that if the definitive countervailing duty is
higher than the amount guaranteed, the importing signatory shall not collect
the difference. In cases vhere the amount is lower, however, the excess
amount collected shall be reimbursed or the bond released. Section 1623,
Title 19, United States Code, provides that the Secretary of the Treasury may
authorize customs officers to require such bonds as are necessary to insure
compliance with any provision of lav administered by that department. A
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Part 1 .

Article 5 Prospective application of duties

2.1.5(7) Text, paragraph ?

7. BExcep” as provided in paragraph 5 sbove vhere a finding of
threat of injury or material retardation is made (but no injury has
yet occurred) a definitive countervailing duty msy be imposed only
from the date of the finding of threat of injury or material
retardation and any cash deposit made during the period of the
application of provisionsl measures shall be refunded and any bonds
released in an expeditious manner.

2.1.5(7).1 Ioterpretation, paragraph 1

Paragraph 7 provides that vhere a finding of threat of injury is made
but no injury has yet occurred, a definitive countervailing duty may be
imposed only from the date of the finding and any cash deposit made during the
period of the application of provisional measures shall bc refunded and any
bonds released. 1f, however, the absence of the provisional measures would
have led to & finding of injury, countervailjng duties may be levied
retroactively for the period for which the provisionsl measures had applied
(Article S, paragraph 5). '

Similarly, vhere a finding of materisl retardation is made but no
injury has yet occurred, a definitive countervailing duty may be imposed only
from the date of the finding. Any cash deposit made during the period of the
application of provisionsl measures shall be refunded and any bonds .relessed.

Implementation of paragraph 7 would overrule the statutory

c&nnttuctiou employed by the Court of Appeals for the District of Columbia in

The Timken Company v. Simon, a case involving the Antidumping Act, 1921. See,

Interpretatiog of -Article 5, paragraph 5 (2.1.5(5).1).
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Part I

Article 5 Bond refund

2.1.5(8) Text, paragraph 8

8. Where a final finding is negative any cash deposit made during
the period of the application of provi.ional measures shall be
refunded and any bonds released in an expeditious manner.

2.1.5(8).1 Interpretation, paragraph 8

Paragraph 8 provides that in the case of a negative determination any
depo-it; made wuring the period of the application of provisional measures
shall be refunded and any bonds released.

Part I

Article 5, Retroactive imposition of countervailing duties

2.1.5(9) Text, paragraph 9

9. 1In critical .circumstances where for the subsidized product im
question the authorities find that injury which is difficult to
repair is caused by massive imports in a relatively short period of a
product benefiting from export subsidies paid or bestowed
inconsistently with the provisions of the General Agreement and of
this Agreement, and vhere it is deemed necessary, the definitive
countervailing duty may be assessed on imports vhich were entered for
consumption not more than ninety days prior to the date of
application of provisional measures if, to effectively remedy the
injury and priclude its recurrence it is deemed necessary to assess
countervailing duties retroactively on those imports.

2.1.5(9).1 Interpretation, paragraph 9

Paragraph 9 permits the retroactive imposition of countervailing
duties for ninety days beyond the period for preliminary measures—
. in critical circumstances;

. to prevent injury which would be difficult to repair,
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. vhere 12july 10 coused by & messive emousnt of importe over &
telatively short period of time;
. when i1mporte beaefit from esport swbeirdies within,
presumedly, the 1llustratioms of export subsidies 1s Part 1I;
. only 1f such mgasures would effactively remedy the injury end
preclude its recurrence.
The applicetion of countervaiiing duties is reirosctive only 1a &
very lisited sense and any remedy afforded by countervailing duties is
bssically prospective. To the degree that s domestic industry is not merely

injured, but is in “critical circumstances,”

the spplication of countervailing
duties may remove the source of injury but it is unlikely that i1t could repair
injury slready suffered. The imposition of duties by the government does not
"repsir”™ injury in any literal sense. Article 11(a)(ii) of the proposed
revision of the International Antidumping Code sets forth a “sporstic dumping”
test similar to the critical circumstances element relating to massiva imports
in 8 short period of tise. However, the importer must have been svare or
should have been asware that the exporter(s) had historically engaged in the
practice for the provision to take effect. See, Appendix B, at page B-14.

Pert 1

Article 6 Determinations of injury

2.1.6.0 Introductioa

Article 6 sets forth definitions for a domestic industry within the
aaterisl injury test of GATT Article VI, criteria to be considered in
determining whether or not & petitioning industry is injured or is likcly'ta
be injur'c'&,'- and 'JL':C“;OO of causation which must be sttributed to the impact

of subsidised imports to justify an affirmative determination.
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The adoption of am injury provisio= for dutiable werchandise will, of
course, reduce the chances of a domestic industry's ultimate success in
petitioning for the issuance of special duties to countervail the subsidized
import competition. .ror instance, in the well-known Michelin Tire case the
Treasury Department determined that Canadian regional assistance to .- ater
the depressed economy of Mova Scotia constituted s bounty or grant within the
meauing of the countervailing duty statute. One of the bases for the
deter‘ination ", . . vas that approximately 75 percent of the output of the
plant berefiting from the assistance scheme vas exported to the United
States.” 1/ Had an injury provision been a part of the statutory
determination, however, injury might ". . . have been difficult to sustain,
since the import of Canadian Michelin tires was not expected to reach as much
as one percent of U.S. tire consumption in 1973." 2/ The adoption of injury
standards vhich could be more difficult to satisfy than those slready in U.S.
trade law could reduce the possibilities of import relief for U.S. industries
even further. The price assurances progrsm outlined in the Code will have an
impact in that it provides an alternative to &n injury inventigl£ion. the
exercise of which will be discretionary with the Treasury Department.

Pare I

Article 6 Determination of injury

2.1.6(1) Text, paragraph 1

1/ Marks and Malmgren, at 356.
2/ Pestieau, at 17 (footnote omitted).
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1. A determination of injury 1/ for purposes of Article VI of the General
Agreement shsll involve an objective examination of both (a) the volume of
subsidized imports and their effect on prices in the domest:c market for
like products 2/ and (b) the consequent impact of these imports on
producers of such products.

2.1.6(1).1 Intetptciatioqlrgutnigggh 1

The provision is & geQeral statement concerning the consideration of
injury within the context of implementing an obligation to abide by the
provisions of GATT Article VI. A nearly identical provision if found in
Article 3(a) of the International Antidumping Code. See, Appendix B, at page
B-4. The terminology "like products” to characterize the producers
constituting the dowestic industry is & concept taken from both the text of
GATT Article VI and from the Internsational Antidumping Code. 3/ "Like
product” is defined as meaning ". . . & product which is ideatical, i.e.,
alike in all respects to the product under consideration, or in the absence of
such a product, another product, which, although not alike in all respects,
has characteristics closely resembling those of the product under
consideration.” The definition is taken from Article 2(b) of the
International Antidumping Code. See, Appendix B, at page B-3. Th; broader
phrase vhich occurs in GATT Article XIX is "like or directly competitive" was
intended to be broader than "like products” to insure that competing products

vhich were injuring domestic producers could be brought withian the scope of

1/ Determinations of anury under the criteria set forth 1n this Article
shall be based on positive evidence. In determining threat of injury the -
xnveltxgntxng authorities, in examining the factors listed in this Article,
may take into account the evidence on the nature of the subsidy in question
and the trade effects likely to arise therefroa.

2/ Throughout this Agreement the term "like product” ("produxt ox-xlazrc”)
shall be interpreted to mean a product which is identical, i.e., alike in all
respects to the product under consideration or in the absence of such a
product, another product which, although not alike in all respects, has
characteristics glooely resembling those of the product under consideration.

3/ Article &'Xa) ¢
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Article XIX even though they were "unlike.” 1/ Directly competitive products
are competitive in the broader sense that s consumer can, with substantial
ease, svitch from one product to another, e.g., the prices are roughly
compsrable, the produ'ctl are available in similar channels of distribution,
and the products are interchangeable in purpose or use. The meaning of the
phrase "like or directly competitive” as used in sections 301 and 405(4) of
the Trade Expansion Act of 1962 was interpreted as not requiring that isported
finilh.ed articles be considered as "like or directly competitive with
domestically produced component parts of the competitive articles. See,

United Shoe Workers of America v. Catherine Bedell, 506 F.2d 174 (D.C. Cir.

1974).

In its administration of the injury provisions in both the
Antidumping Act, 1921, and the duty-free provision of the countervailing duty
statute, the U.S. International Trade Commission has not considered a domestic
industry to be limited to the producers of a "like product” as defined in the
International Antidumping Code. 2/ The Commission has described the
Antidumping Act, 1921, providing ". . . no qualification as to tl;o kind of
industries that might be affected by the imports under consideration.” 3/ In
its administration of the duty-free provision of the countervailing duty
statute the Commission has "interpreted the relevant operative words. of

section 303(b) . . . in the same way it has interpreted identical language

under section 201 (a) of the Antidumping Act, 1921, as amended.” &/

T/ See Jackson, World Trade and the Law of GATT, at 260-262.
2/ Report of the U.8. Tariff Commission on 8. Con. Res. 38, st 338.
3/ Report of the U.S. Tariff Commission on S. Con. Res. 38, st 338.

4/ Certain Zoris from the Republic of China (Taiwan), Inv. No. 303-TA-1
(USTIC Pub. 787 (1976)).
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Although the U.8. International Trade Commission's interpretation of
the term "industry” in the Antidumping Act, 1921, and the countervailing duty
statute is not consistent with the provisions of paragraph 1, implementing
legillut{on could limit the definition of domestic industry to one similar to
that in Article 2 (b) »{ the International Antidumping Code or permit the
Conmission to contiasue to employ a broader concept of domestic industries in
its investigations. With respect to the latter, we do not believe that the
Commission's nonconforwing concept of domestic industries has been considered
controversial by the GATT Antidumping Committee.

Note 1 indicates that the suthorities in the importing country "may
take into account the evidence on the nature of the subsidy.” Presumadbly,
this provision distinguishes between export subsidies and other subsidies in
the same manner as Part II of the Code.

The U.S. countervailing duty statute does not authorize the Treasury
Department to distinguish between export and other kinds of subsidies in
making a determination on the existence of a bounty or grant. '
Part 1

Article 6 Assessing the relative amount of subsidized imports and their
impact on domestic price levels

2.1.6(2) Text, paragraph 2

2. With regard to volume of subsidized imports the investigating
authorities shall consider whether there has been a significant
increase in subsidized imports, either in sbsolute terms or relative
to production or consumption in the importing country. With regard
to the effect on prices of the subsidized imports, the investigating
authorities shall consider whether there has been a significant price
undercutting by the subsidized imports as compared with the price of
8 like product of the importing country, or whether the effect of
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ouch imports is othervise to depress prices to s significant degren
or prevent price increases, wvhich otherwise would have occurred, to s
significant degree. ¥o one ur several of these factors can
necessarily give decisive guidance.

2.1.6(2).1 Interpretation, paragraph 2

The factors in paragraph 2 call for the measurement of the increase
of subsidized imports, in either relative or absolute terms, in relatiom to
the total imports, production, and consumption of the importing country. The
paragraph also calls for price comparisons between the subsidized product and
the competitive domestic products at differeant levels of distribution. Among
the factors to be considered in investigating such price comparisons are
vhether the subsidized imports are renMoiblo for price depression 1/ or
price suppression 2/ of the competing domestic products. Significantly, the
evaluation is not in two distinct stages. The smount of statistical
penetration and the effect on prices in the affected product market are both
factors to be taken into account. One factor is mot & condition precedent for
the evaluation of the other. A nearly identical provision is found im Article
3(b) of the proposed revision to the International Antidumping Code. See,
Appendix B, at page B-4.
Part 1

Article 6 huunnj_the impact of subsidized imports on the domestic
mduntg

1/ Measured 1n mvungntxonn of the Internatiooal Trade Commission in terms
of an absolute decrease in unit prices for substantially identical .rncl‘u,
i.e., no qualxty differences.

2/ Measured in investigations of the Intcmatxoml Trade Commission in terms
of comparison with an index of articles in a product mix which includes the
domestic products under investigations.
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2.1.6(3) Text, paragraph 3

3. The examination of the impact on the industry concerned shall
include an evaluation of all relevant economic factors such as sctual
and potential decline in output, sales, market share, profits, return
on investments, or utilization of capacity; factors affecting
domestic prices; actual and potential negative effects on cash flow,
inventorizs, employment, wages, growth, ability to raise capital or
investment, and, in the case of agriculture, vhether there has been
an increased burden on govermment support programmes. This list is
not exhaustive, nor can one or several of these factors necessarily
give decisive guidance.

2.1.6(3).1 Interpretation, paragraph 3

The illustrative list of factors to be considered in assessing the impact
of subsidized imports on the domestic producers of competing products includes
factors normally considered under differ§nt statutes for gauging the impact of
imports on domestic producers. Three of the factors mentioned in paragraph
three, however, are not typically considered. The first, return on
investment, is generslly measured on an enterprise rather than a product basis
and, at least as often as not, significant producers of the products under
investigation are significant producers of other products too. The second,
actual and potentisl negative effects on growth, has not been considered as a
factor as such. This concept would, presumably, include such considerations
as a description of planned capital investment to expand production of a
product, a factor considered as an indicator of injury by the EEC.

The third factor would introduce the concept of interference vits
government agricultural programs as an element of injury to domestic
agricultural producers. The language ". . . injury may include . . ." such
interference probably does not mean that injury cannot be established in the
absence of a demonstration of such interference. When this factor is read
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together with the last sentence of the paragraph to the effect that the
factors listed are ™. . . not éxhaustive, nor can one or several of these
factors necessarily give decisive guidance,” the preferable reading is that
the reference to agricultural support programs is merely an additional fuctor
vhich may be considered vhere an agricultural product market is being
investigated., The concept of "interference" in paragraph 3 is similar to the
concept of protecting price support programs in section 22 of the Agricultural
Adjuct-;nt Act. With the exception of the factor concerning an increased
burden on government support programs for agricultural commodities, an
identical provision is found in Article 3(c) of the proposed revision of the
International Antidumping Code. See, Appendix B, at page 3-5.

Part 1

Article 6 Causation requiresent

2.1.6(4) Text, paragraph &

&. It must be demonstrated that the subsidized imports sre, through
the effects 1/ of the subsidy, causing injury within the meaning of
this Agreement. There may be other factora 2/ which st the same time
are injuring the industry, and the injuries caused by other factors
sust not be attributed to the subsidized imports.

2.1.6(4).1 1Interpretation, paragraph &

Paragraph & would require that subsidized imports be a cause of
injury, that is & contributing factor in causing or threatening injury. A

requirement that subsidized imports must be the only cause of injury or the

17 As set forth in paragraphs 2 and 3 of this Article.

2/ Such factors can include inter alia, the volume and prices of
nonsubsidized imports of the product in question, contraction in demand or
changes in the pattern of consumption, trade restrictive practices of and
competition between the foreign and domestic producers, developments in
technology and the export performance and productivity of the domestic
industry.
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principal cause of injury (language in the 1967 Iaternational Antidumping
Code) would render an injury test inoperable. The factors set forth to be
considered in assessing injury to domestic producers in paragraph 3 would be
affected by other conéetition from other domestic products, inefficiencies in
domestic production, style changes, competition from unsubsidized imports, a
business recession, etc., as well as subsidized imports. Requiring that
subsidized imports be "the" cause of injury would be tantsmount to repealing
the ctitute.

The 1967 International Antidumping Code described the use of the
“principal cause" standard in the following manner. "In reaching their
decision the authorities shall weigh, on the one hand, the effect of the
dumping and, on the other hand, all other factors taken together which may be
adversely affecting the industry.” 1/ No methodology exists, however for
weighing all of the possible influencing factors. 2/ In.its report on the
1967 International Antidumping Code prepared for the Senate Finance Committee,
the Commission stated that the Antidumping Act, 1921-- '

does not require a determination that dumped imports are adversely

affecting an industry to a degree greater than any one or &

combination of other factors adversely affecting an industry before
there can be an affirmative determinstion of injury, as is required
by the Code. The Comeission in making its determinations with
respect to injury under the Act has not weighted the injury caused by

such imports against other injuries that an industry might be
suffering. 3/

1/ Article 3{(al. .
2/ In the context of the escape clause provision of the Trade Expansion Act

of 1962, see the discussion in U.S. Int'l Economic Policy in an Interdependent
World, Report to the President by the Comm. on Int'l Trade and Investment
Policy (1971), Vol. I, at 50.

3/ U.S. Tariff Comm. Report on S. Con. Res. 38, at 33.
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The proposed revision of the Internstional Antidumping Code wou:d conform
Article 3(d) of that code to paragraph 4. See, Appendix B, at page B-5. This
same policy of not weighing factors is followed in the Commission's
administration of the duty-free provision of the countervailing duty statute.
The language to the effect that subsidized imports must be "a
contributing factor in causing or threatening™ to cause imjury comprises a
test of injury causation which is currently performed in Commission
investigations. This standard is a qualitative one which does not assign
weights to all the possible influencing factors, and has been srticulated in
opinions of individual Commissioners in specific investigations. For exsmple,
in an antidumping case former Commissioners Leonard and Young stated that—
Besides less than fair value sales, other causes of injury are n}so
present . . . All that is required for an affirmative determination
is that the less than fair value sales be a cause of injury to an
industry. The causstion between sales at less than fair value and
injury must be identifisble . . . 1/ '

Part I

Article 6 Definition of "dowestic industry”

2.1.6(5) Text, paragrasph 5

5. In determining injury, the term "domestic industry” shall, except
as provided in paragraph 7 below, be interpreted as referring to the
domestic producers as a whole of the like products or to those of
them whose collective output of the products constitutes a major
proportion of the total domestic production of those products, except
that vhen producers are related 1/ to the exporters or importers or
are themselves importers of the allegedly subsidized product the
industry may be interpreted as referring to the rest of the
producers. (Emphasis added.)

~ 1/ The Committee should develop a definition of the word "related”
as used in this paragraph. .

1/ Concurring osinions of former Commissioners Leonard and Young, lnv. No.
AAT921-92, Elemental Sulfur from Mexico (U.S.T.C. Pub. 484, May 1972), at 9.
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2.1.6(5).1 Interpretation, paragraph $

With the exception of the underscored phrsse referring to paragraph
7, this entire provision is taken from Article 4(a) and 4(a)(i) of the
International Antidumping Code. 1/ The restricted meaning of "like products”
has been discussed in connection with Article 6, paragraph 1, of the Code. As
we stated in the earlier discussion, domestic legislation has not defined the
term "domestic industry” as narrowly. We do not believe, however, that such
nonconformity with GATT Article VI and with this paragraph would be considered
s breach of U.S. obligations. We base this observation on the failure of the
GATT Antidumping Committee to react to current U.8. practice under the
Antidumping Act, 1921. The Internstional Trade Commission's interpretation of
the term domestic "industry” in the duty-free provision of the countervailing
duty statute is identical to its interpretation of the term in the Antidumping
Act, 1921.
Part 1

Article 6 Analysis of domestic production affected by subsidized imports

2.1.6(6) Text, Paragraph 6

6. The effect of the subsidized imports shall be assessed in
relation to the domestic production of the like product vhea
available dats permit the separate ideantification of productioa in
terms of such criteria as: the production process, the producers’
realization, profits. When the domestic production of the like
product has no separate identity in these terms the effects of
subsidized imports shall be assessed by the exsmination of the
production of the narrowest group or range of products, which
includes the li*e product, for which the necessary information can be
provided. .

17 See, Appendix B, at page F-5.
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,
/

2.1.6(6).1 Interpretation, paragraph 6

Paragraph 6 directs that investigations of the effect of subsidiszed
imports on domestic producers should exsmine the "like" domestic products or,
if that information is not available, the narrowest range of products,
including the like product, for which information is svailable. Foremost
among the considerations to be addressed in implementing the provision is the
difficulty of allocating production costs to a single product or a narrow mix
of products in an enterprise vwhich is multiproduct or conglomerate. A nearly
identical provision is found in Article 3(e) of the proposed revision of the
International Antidumping Code. See, Appendix B, at page B-5.

Part 1

Article 6 Regional market injury

2.1.6(7) Text, paragraph ?7

7. In exceptional circumstances the territory of s signatory may,
for the production in question, be divided into two or more
competitive markets and the producers within each market may be
regarded as a separate industry if (s) the producers within such
market sell all or almost all of their productioan of the product in
question in that market, and (b) the demand in that market is not to
any substantial degree supplied by producers of the product in
question located elsewhere in the territory. In such circumstances,
injury may be found to exist even where s major portion of the total
domestic industry is not injured provided there is a concentration of
subsidized imports into such an isolated market and provided further
that the subsidized imports are causing injury to all or almost all
of the producers within such market.

2.1.6(7).1 Interpretation, paragraph 7

Paragraph 7 authorizes the imposition of countervailing duties when
the subsidized imports are concentrated in a particular region. To qualify
for such relief regional producers must demonstrate that they sre (1) located

in a geographic sarket area, (2) primarily serve the market of the geographic
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ares, and (3) that the demand in that market is not supplied in any
substantial measure by producers located elsewhere. An identical provision is
found in Article 4(a)(ii) of the proposed revision of the International
Antidumping Code. Su,. Appendix B, at page B-6.

The Internationsl Trade Commission has determined that an industry
vas injured vithin the mesning of the Antidumping Act, 1921, by reason of
injury occuring in regional markets. 1/ Although the Commission has not yet
reached this issue in a case brought under the duty-free provisions of the
countervailing duty statute, the Commission's criteria for injury in regional
markets under this act would be the same as those under the antidumping act.
The Commission's criteria for regional injury under these staf.utes, however,
would not necessarily preclude demand in the regional urhAt being supplied by
domestic producers located elsevhere for the producers within the region to
quslify for relief under the injury test.

These provisions are less onerous than those in subsection 201(b)(3)
of the Trade Act of 1974 which slso requires that the regional ptoducer‘o wust
"constitute a substantial portion of the domestic industry in thc.ﬁnitcd
States.”

Part 1

Article 6 Regional assurances, levying of duties

2.1.6(8) Text, paragraph 8

8. When the industry has been interpreted as referring to the
producers in & certain area, as defined in paragraph 7 above,
countervailing duties shall be levied only on the products in
question consigned for final consumption to that area. When the
constitutional law of the importing country does not permit the
levying of countervailing duties om such a basis, the importing
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signatory may levy the countervailing duties without limitation, only
if (1) the exporters shall have been given an opportunity to cease
exporting at subsidized prices to the area concerned or otherwise
give assurances pursuant to Article 4, paragraph 5, of this
igreement, and adequate assurances in this regard have not been
proaptly given, and (2) such duties cannot be levied only on products
of specific producers which supply the ares in question.

2.1.6(8).1 Interpretation, paragraph 8

Paragraph 8 provides that in cases where the domestic industry
concerned with the countervailing duty investigation consists of regional
producers defined in Article 6, paragraph 7, of the Code, countervailing
duties shall only be definitively collected on the products in question
consigned for final consumption to that area. A nearly identical provision is
found in Article 4(b) of the proposed revision of the International
Antidumping Code. See, Appendix B, at page B-6.

The interpretation of the Customs Court and the Court of Customs and
Patent Appeals that the Constitution requires special antidumping duties to be
uniformly sssessed at all ports, 1/ may preclude implementation of paragraph
8. The only way to restrict duty collection to regional ports in a manner
consistent with this constitutional requirement appears to be to levy the
duties against the products of only those exporters that ship only to the
regional ports in question. Even assuming that this type of administration
were to survive legal challenges for attempting to accomplish non-uniform
assessaent of duties at all ports indirectly, the provision might 1ot be

administerable. The consignment of products to consumption in particular

1/ Iwbert Imports, Inc. v. United States, 331 F.Supp. 1400, 1405 (Customs
Court 1971), aff'd, 475 ¥. 2d 1189, 1192 (C.C.P.A. 1973). See, also, Ellis K.
Orlowitz Co. v. United States, 50 C.C.P.A. 36, 40-41 (1963).
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peig:aphic areas depends upon transportation costs. For these products which
< 'uld be transported from the market ares economically there is no way for a
customs officer to determine where the product will be finally consumed.
Paragraph 8 ;lco provides that in cases vhere the exporter agrees to
adequate price assurances (or, presumably, a voluntary export restraint in
accordance with the provisions of Article 4, paragraph 5), prior to the
imposition of countervailing duties such duties wiil not be imposed.
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Part I

Article 6 Customs unions

2.1.6(9) Text, paragraph 9

9. Where two or more countries have reached under the provisions of
Article XXIV:8(a) of the General Agreesment such a level of
integration that they have the characteristics of a single, unified
market the industry in the entire ares of integration shall be taken
to be the industry referred to in paragraphs 5 to 7 above.

2.1.6(9).1 Interpretation, paragraph 9

. Paragraph 9 is taken from Article 4(b) of the International
Antidu-pin;.c?fc vith the exception of the reference to paragraphs 5 to 7 of
this Article of this Code and the reference to Article XXIV:8(a) of the
General Agreement. That provision vas intended to apply to customs unions.
The Executive Branch analysis of Article 4(b) of the Internstional Antidumping
Code, dated June 19, 1968, indicated that the provision would apply to the
European Community but not the United States. 1/ The provision in the
International Antidumping Code, interpreted literally, however, could have
been interpreted to apply to the U.S.-Canadian Automotive Agreement. To
prevent this interpretation, a reference to GATT Article XXIV (Cu;nto-n Unions)
has been added to this paragraph and Article 4(c) of the proposed revision of
the International Antidumping Code has been drafted to conform. See, Appendix

B, at page B-7.

1/ Senate Comm. on Finance, Hearings on the International Antidumping
Code . . . (June 27, 1968), at 293. . '

62



165

Part 11

Article 7 Notification of subsidies

2.2.7.0 Introduction

Article XVIil of the GATT was premised upon a notification mechanism
vhich would eventually provide information concerning the subsidy practices of
contracting parties from vhich GATT policies could be designed for eliminating
distortions to international trade vhich resulted from such practices.

Article XVI:1 of the GATT provides:
Subsidies
Section A--Subsidies in General

1. If any contracting party grants or maintains nny‘cuboidy,

including any form of income or price support, which operates

directly or indirectly to increase exports of any product fto-,‘or to
reduce imports of any product into, its territory, it shall notify
the Contracting Parties in writing of the extent and nature of the
subsidization, of the estimated effect of the subsidization on the
quantity of the affected product or products imported into or
exported from its territory and of the circumstances saking the
subsidization necessary. In any case in which it is determined that
serious prejudice to the interests of sny other contracting party is
caused or threatened by any such subsidization, the contracting party
granting the subsidy shall, upon request, discuss with the other
contracting party or parties concerned, or with the CONTRACTING

PARTIES, the possibility of limiting the subsidization.

As commentators have described, this notification provision has been
igoored from the beginning. 1/ The structure of the reporting procedsre in
Article XVI:1 requires the member to estimate the effect of its "subsidization
on.the quantity of the affected product or products imported into or exported
from its territory. . . ." This requirement is tantamount to an admission
that the notifier's subsidy practice is trade distorting. Moreover, its

effect is to supply other GATT members with s justification for either

?’ Johu W. Evans, Subsidies and Countervailing Duties in the GATT: Present
Lav and Puture Prospects, 3 Int'l Trade L.J. 211, 229-231 (1977).
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resorting to countervailing duties under Article VI of the GATT 1/ or to
supply other members with a calculation of their demages ia import
substituting complaints brought before the GATT under Article XXIII
nullification and i-fcimnt proceedings. 2/ Buropeans were especially
reluctant to comply with the notification provisions while the United States
would not subject subsidized exports to an injury test under its
countervailing duty statute. 3/

In 1950 the GATY instituted a procedure for requesting members to
submit their notifications within stated deadlines. 4/ This procedure vas
abandoned in 1962 and replaced with a questionnaire survey conducted by the
GATT on & three-year basis. 5/ GATT members have failed to respond to the
notification requirement of Article XVI:l. Ia ptcprltio.l for subsidy-related
negotiations at the MIN, the negotiators prepared lists of subsidies
maintained by other negotiators. These lists revealed subsidy practices which
had never been reported by the subsidizing counatry. 6/

Article 7 of the Code is concerned with modifying the report'in;

obligatioas of members of the Ceneral Agreement on Tariffs and Trade under

1/ Article VI:6{a) of the GATT permits an uportxng sember to impose &
special duty to offset & subsidy granted in an exporting country. Artxclc I
of the arrangement desls with GATT Article VI.

2/ Article XXIII gives GATT members consultation rights in connectxon vith
the trade-related concessions they had negotiated under the aegis of the
GATT. If a GATT member believes that any benefit which it had negotiated for
is being "nullified or impsired” by the action of snother member, it may
complain to the GATT. Article III of this code deals with GATT Article XXIII.

3/ See, Sesmus 0'Cleireacain, "Subsidies and count.rvnhng Duties,” 437,
445 (1978).

4/ GATT, II BISD 19 (1952), cited in tvm, at 230, note 50.

5/ Evans, at 230. )

6/ Evans, at 231, note 52.
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Article IVI, paragraph 1, of that agreement. In addition to -odifyin; the
obligation of a signatory to the code to report its subsidy practices to the
GATT, the Code creates & procedure fq‘ a signatory to notify the GATT of a
subsidy maintained b} another signatory which has failed to report its subsidy
practices.

Article 7 Notification of Subsidies 1/

2.2.7(1-3)  Text, paragraphs 1-3

1. Having regard to the provisions of Article XVI:1 of the General
Agreement, any signatory may make a written request for information
on the nature and extent of any subsidy granted or msintained by
another signatory, (including any form of income or price support)
vhich operates directly or indirectly to increase exports of any
product from or reduce imports of any product into its territory.

2. Signatories so requested shall provide such information as
quickly as possible and in & comprehensive manner, and shall be ready
upon request to provide additional information to the requesting
signatory. Any signatory which considers that such information has
not been provided may bring the matter to the attention of the
Committee.

3. Any signatory which considers that any practice of another
signatory having the effects of a subsidy has not been notified in
accordance vith the provisions of Article XVI:1 of the General
Agreement may bring the matter to the attention of such -other
signatory. If the subsidy practice is not thereafter notified
promptly, such signatory may itself bring the subsidy practice in
qQuestion to the notice of the Committee.

2.2.7(1-3).1 Interpretation, paragraphs 1-3

Article XVI:1 of the GATT requires contracting parties (i.e:, member

signatories) to notify the organization in writing with regard to any subsidy

1/ In this Agreement, the term "subsidies" shall be deemed to include
subsidies granted by any goverument or any public body within the territory of
8 signatory. However, it is recognized that for signatories with different
federal systems of government, there are different divisions of powers. Such
signatories accept nonetheless the international consequences that may arise
under this Agreement as a result of the granting of subsidies within their
territories.
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it operstes which has the direct or indirect effect of either increasing ite
exports from or reducing imports iato its territory. 1/

The three paragraphs in Chapter 1 of the code constitute a mechaniss
for enforcing the obligations of Article XVI:1 of the GATT and for incressing
their obligations to other signatories of the code. The first paragraph of
the chapter gives a signatory the right to request written information
concerning the subsidy practices of another signatory directly vhether or not
that l{;natoty has reported such practices to the CATT under the terms of
Article XVI:1,

The reference to State and local goveranment subsidies in Note 1
following the Article 7 "notification" heading indicates that the national
government of a signatory would have & duty to report the subsidy practices of
subsidiary govermmental units. This raises the issue of the obligation of the
United States under GATT Article XXIV:12, which provides that

Each contracting party shall take such reasonable measures as may be

available to it to ensure observance of the provisions of this

Agreement by the regional and local governments and authorities

within its territory.

At the very least, the United States would appear to need an "inquiry point"
to provide information on subsidy programs of subsidiary governmental units.
In this connection, some information on state government assistance for plant

locations, bond financing, tax incentives, land use srrangements, and labor

recruiting is collected by the Department of Commerce.

T/ The Interpretive W Wote to Article XVI:1 provides that the remission (by
either rebate or exemption) of taxes on products when expo:ted shich would
have been collected had the products been sold do.uuully is not & subsidy.
See CATT, Annex I, Ad. Article XVI. This same provision is found in GATT
Article VI4.
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The second paragraph of the chapter provides that a signatory to the
code is obligated to respond to requests for informatiom concerning its
subsidy practices wvhen so requested by another signatory. Should the
requesting ni.natory' consider the response to be inadequate, it may bring the
matter to the attention of the Committee established in Chapter V of the
code.

The GATT has been notified of four U.8. subsidy programs -- (1) the
Domestic International Sales Corporation (DISC), (2) Western Hemisphere Sales
Corporations (WHSC), (3) ship construction subsidies, and (4) tax exemptions
for U.S. goods sold in U.8. overseas military exchanges. A 1976 GATT panel
found that the DISC did constitute a prima facie nullification and impairment
under GATT Article XXIII. The United States offered to accept the panel's
findings with respect to DISC, but only if France, Belgium, and the
Netherlands accepted panel findings concerning tax exemptions for
foreign-source income. Those countries have dissented from the panel's
findings. Should the GATT Council sccept the findings of the panel ;eport,
presumably alternatives to these tax practices would be propou;l before any
vithdravals of concessions were sanctioned.

The WHSC wvas repesled by the Tax Reform Act of 1976 for taxable years
beginning after December 31, 1979. Ship construction subsidies, and aids to
shipyards are maintained by many maritime nations and analysis of shipyard
aids has been conducted by the OECD. Agsinst this background, a challenge to
U.8. construction subsidies might not taxe place. S8imilarly, the likelihood
of a challengs to tax exc-ptiol_u for U.8. goods sold in U.S. overseas military
exchanges is not clear.
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Finally, the third paragraph provides that any signstory of the code
vhich considers that another signatory has not reported a subsidy practice in
accordance with the provisions of Article XVI:1 may bring this matter to the
attention of that li‘nltbt’. In the event the subsidy practice remains
unreported sfter this notification, the requesting signatory may then itself
notify the Committee of Signatories of the subsidy practice in question.

The GATT enjoys the status of an executive agreement in domestic U.S.
lav. The modified obl.iutiom of the United States should it become a
signatory to Article 7 of the code would not require domestic legislation.
Such obligations could be undertaken in the form of another executive
agreement vith the other signatories. Although the establishment of an
"inquiry point" to provide information on state and local government subsidies
may be desirable, this could be established within the executive branch
vitheut specific legislation., Similar information is now collected by offices
of the Department of Commerce concerned with foreign investment im the United
States. ‘

Part II

Article 8 Subsidies -- General Provisions

2.2.8(1-3) Text, Paragraphs 1-3

1. Signatories recognize that subsidies are used by goverpmeats to
promote important objectives of social and economic policy.
Signatories also recognize that subsidies can cause adverse effects
to the interests of other signatories.

2. Signatories agree not to use export subsidies in a manner
inconsistent with the provisions of this Agresment.

3. Signatories further agree that they shall seek to avoid cadcing,
through the use of any subsidy:
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(a) injury to the domestic industry of smother signatory 1/

(b) nullification or impsirment of the benefits accruing
directly or indirectly to another signatory uander the
General Agreement 2/} or

(c) serious prejudice to the interests of another signatory. 3/

2.2.8(1-3).1 Interpretation, paragraphs 1-3

Article 8 is a hortatory provision which states that signatories
shall avoid causing injury within the meaning of GATT Article VI (counter—
vn'.lin.g measures) or serious prejudice to other signatories within the meaning
of GATf Article XVI vhile using subsidies to achieve national policy objec-
tives. Moreover, the signatories will endeavor to avoid nullifying or impasir-
ing the benefits of GATT membership within the meaning of GATT Article XXIII,

The obligations of a signatory under Article 8, paragraphs 1-3 are
not precise. A judgment as to vhether a subsiay practice causes injury to the
industry of another signatory, serious prejudice to the interests of another
GATT signatory, or nullification and impairmeant of another GATT signatory's
expectations from GATT negotiations are all ex post facto dctcniuti;u. Por
example, the commitment of a signatory in paragraph 2 "not to uu- export
subsidies in & manner inconsistent with the provisions” of the Code is not a
prohibition against export subsidies but one against export subsidies
demonstrated to have proscribed effects on other cimtogiu. or on their

domestic industries.

1/ The term injury to domestic industry is used here in the same sense as
it is used in Part I of this Agreement.

2/ Benefits accruing directly or indirectly under the GCeneral Agreement
incTude the benefits of tariff concessions bound under Article II of the
General Agreement.

3/ Serious prejudice to the interests of another signatory is used bere in
the same sense as it is used in Article XVI:1 of the General Agreement and
includes threat of serious prejudics.
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The language "seek to avoid causing” in paragraph 3 is badly drafted
in that it creates a significant interpretive issus. Has a signatory to
paragraph 3 agreed to an obligstion not to cause injury, serious prejudice, or
nullification and ﬁp.itunt! On the other hand, has & signatory to the
paragraph merely agreed "to try” to avoid causing such results? If the
obligation is merely to try to avoid causing an unpleasant effect, other
signatories will never be capsble of demonstrating that the obligation was not
undqn;tahn. This result would remove any discipline from the paragraph.

Part II

Article 8 Adverse effects

2.2.8(4) Text, paragraph &

4. The adverse effects to the interests of another signatory
required to demonstrate nullification and impairment 1/ or serious
prejudice may arise through:

(a) the effects of subsidized imports in the domestic market of
the importing signatoryj

(b) the effects of the subsidy in displacing 2/ or impading the
imports of like products into the market of the subsidising
countryj or .

(c) the effects of subsidized exports in displacing the exports
of like products of another signatory to a third country
market. 3/

1/ Signatories recognize that nullification or impairment of Denefits may
8130 arise through the failure of a signatory to carry out its obligations
under the GATT or this Agreemeat. Where such faiiure concerning export
subsidies is determined by the Committee to exist, adverse effects may,
vithout prejudice to paragraph 9 of Article 18 below, .be presumed to exist.
The othef signatory will be accorded a reasonable opportumity to rebut this
presumption.

2/ The term "displacing” shall be interpreted in a manner which takes into
account the trade and development needs of developing countries and in this
connection is not intended to fix traditional market shares. :

3/ The problem of third country markets so far as certain primary products
are concerned are (sic) dealt with exclusively under Article 10 below.
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2.2.8(4).1 Interpretation, parsgraph &

The second sentence ‘in footnote 1 to paragraph & states that the
Committee of Signatories may presume & prima facie nullification and
impairment vhere a nipatory fails to carry out its obligstions under the GATT
or this code with respect to export subsidies. This presumption does not
apply to “subsidies other thanm export subsidies” (Article II).

The pru@tiu operates to shift a burden of persuasion to the
accuq{d signatory to show the lack of any "adverse effect” from its failure to
carry out its obligation (or "violation”). In the case of the GATT panel
report on the DISC, the panel equated a tax deferral to a subsidy, presumed
that the subsidy caused a dual pricing result proscribed in GATT Article XVI:é
and that, therefore, Article XVI:4 was violated. The violation, in turn,
comprised a prima facie nullification of GATT benefits and, because of the
nullification, the GATT council could authorize countermessures under Article
XXIII. 1/ The experience with the panel report on the DISC indiuu, the
danger of such burden shifting to an accused signatory.

Paragraph & provides that adverse effects on the trade and production
of a signatory may arise in any one of three situations — 1) the effects of
subsidized imports in the signatory's domestic market; 2) the effects of &
subsidy impeding exbortl of a signatory from competing in the markets of the
subsidizing country; and 3; the effects of subsidized imports in displacing or

i-iiodin; exports of another signatory to a third market country. In the case

17 See, John H. Jackson, "The Jurisprudence of International Trade: The
DISC Case in GATT,'" 72 Amer. J. Int'l L. 747..
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of the first exsmple, "adverse effects™ would not be ss difficult to
demonstrate as materisl injury in Article VI.

The issue of subsidized imports displacing or impeding U.S. exports
to third market eoul;triu is important to the United States. GATT Article
VI:6(b) authorizes a contracting party importing subsidized goods to impose s
special duty to countervail the subsidy which may not be injuring its domestic
industry but is injuiin; the exports of another contracting party in its
urka.t. The provision has never been used because it makes no economic sense
for the importing country to increase tl;o costs of its imports to its
consumers for the benefit of certsin foui.ﬁ suppliers and the detriment of
other foreign suppliers. Paragraph four authorizes the Committee of
Signatories to find "adverse effects" and serious prejudice from such export
displacement. The paragraph works in conjunction with Article 18 of the Code
vhich authorizes the Committee to authorize the disadvantaged exporting
signatory to take countermeasures. At the domestic level, section 301 of the
Trade Act of 1974 should enable U.8. exporters to petitiom for actio'n on the
basis of "adverse effects" if, in a petition to the Special lep;'uentutivc for
Trade Negotiastions, they could demonstrate reduced sales in third country
markets resulting from such subsidies. .

In the case of serious prejudice. occurring from the iqai.tim of or
increase of a subsidy by an importing country which had an adverse effect on
the expoi-u of another signatory, paragraph 4, would pove the initial location
of dispute settlement p;;oceduru under the nullificatioa }and i-paimnt
provisions of GATT Article XXIII from the GATT membership to the Committes of
Siglutol..'iu.
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Part II

Article 9 Export subsidies om products other than certain primary products 1/

2.2.9(1-2) Text, paragraphs 1-2

l. Signdtories shall not grant export subsidies on products other
than certsin primsry products.

2. The oractices in points (s) to (1) in the Annex are illustrative
export subsidies.

2.2.9(1-2).1 Iaterpretation, parsgraphs 1-2

Paragraph one contains a prohibition agsinst granting export
subsidies on industrial and mineral products but does not contain a definition
of export subsidies.

Paragraph tvo references an illustrative list of export subsidies in
the Annex to the Code. The Annex providest

Annex

Illustrative List of Export Subsidies

(s) The provisiom by governments of direct subsidies to a firm or an
industry contingent on export performance. .

(b) Currency retention schemes or any similar practices which
involve 8 bonus on exports.

(c) 1Iaternal transport ard freight charges on export shipmeats,
provided or mandated by governments, on terms more favourable
than for domestic shipments.

(d) The delivery by govermments or their agents of imported or
domestic products or services for use in the production of
exported goods, on terms or conditions more favorable than for
delivery of like or directly competitive products or services
for use on the production of goods for domestic consumptiqn, if
(in the case of products) such terms or conditions are more
favorable than those commercially available on world markets to
its exporters.

1 For;Je¥inition of "certain primary products” see footnote nusber one toO
Article 10 below.
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(f)

(g’

(h)

(i)

9 )
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The full or partial exemption, remission or deferral,
specifically related to exports, of direct taxes 1/ or social
welfare charges paid or payable by industrial or commercial
enterprises. 2/

The allowance of special deductions directly related to exports
or export performante, over and above those granted in respect
to production for domestic consumption, im the calculation of
the base on which direct taxes are charged.

The exemption or remission in respect of the production and
distribution of exported productl of indirect taxes 1/ in excess
of those actually levied in respect of the producnon aud
distribution of like products when sold for domestic consuuption.

The exemption, remission, or deferrsl of pnnr stage cumulative,
indirect taxes ll on goods or services used in the production of
exported goods 1n excess of the exemption, remission, or
deferral of like prior stage cumulative indirect taxes on goods
or services used in the production of the same goods if sold for
internal consumuption; provided, however, that prior stage
indirect taxes may be exempted, remitted, or defarred on
exported goods even vwhen not remitted on the same goods soid for
internsl consumption, if the prior stage indirect taxes are
levied on components that are physically incorporsted {making
normal allowance for vaste) in the exported product. 3/

The remission or draw-back of import chirges 1/ ia excess of
those actuslly levied on imported goods that are phyncully
iacorporated (making normal allowance for waste) in the. exported
product; provided, however, that in particular cases a firm may
use a quantity of home market goods equal to, and having the
same quality and characteristics as, the imported goods as s
substitute for them in order to benefit from this provision if
the import and the corresponding export operations both occur
within & reasonable time period, not to exceed two years.

The provision by governments (or special institutions controlled
by ;overmnto) of export credit guarantee or insurance
prograsmes of insurance or guarantee programmes against
incresses in the costs of exported products 4/ or of exchange
risk progremmes, at premium rates which are ulufutly
inadequate to cover the long-term operating costs and losses of
the programmes. S/ .

~
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(k) The grant by govermments (or special institutions controlled by
and/or acting under the authority of governments of export
‘credits at rates below th-ee which they have to pay for the
funds so employed (or would have to pay if they borrowed on

international capital markets in order to obtain funds of the
same maturity and denominated in the ssme currency - “he export
credit), or the payment by them of all or part of the costs
incurred by exporters or financial institutions in obtaining
credits, insofar as they are used to secure a materisl advantage
in the field of export credit terms.

Provided, however, that if s signatory is a party to an
international undertaking on official export credits to which at
least twelve original signatories 6/ to this Agreement are
parties as of 1 January 1979 (or a successor undertaking which
has been adopted by those original signatories), or if in
practice & signatory applies the interest rate provisions of the
relevant undertaking, sn export credit practice which is in
conformity with those provisions shall not be considered an
export subsidy prohibited by this Agreement.)

(1) Any other charge on the public account constituting an export
subsidy in the sense of Article XVI of the Gemeral Agreement.

Note:

1/ Por the purpose of this Arrangement, the term “direct taxes" shall
mean taxes on wages, profits, interests, rents, royalties, and all
other forms of income, and taxes on the ownership of real property.

The term "import charges" shall mesn tariffs, duties, and other
fiscal charges not elsewhere enumerated in this Note that are levied
on imports.

The term "indirect taxes" shall mesn sales, excise, turnover, value
added, franchise, stamp, transfer, inventory and equipment taxes,
border t:2xes all taxes other than direct taxes and 1mport charges.
*  "Prior stage" indirect taxes are those levied on goods or
services used indirectly or indirectly in making the product.

"Cumulative" indirect taxes are multi-staged taxes levied where
there is no mechanism for subsequent crediting.of the tax if the
goods or services subject to tax at one stags of production are used
in & succeeding stage of productioa.
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"Remission™ of taxes includes the refund or rebate of taxes.

2/ The signatories recognize that deferral need not amount to an’
export subsidy vhere, for exsmple, sppropriate interest charges are
collected. The signatories further recognize that nothing ia this
text prejudges the disposition by the Contracting Parties of the
specific issues raised in GATT document L/4422.

The signatories reaffirm the principle that prices for goods in
transactions between exporting enterprises and foreign buyers under
their or under the same control should for tax purposes be the prices
which would be charged between independent enterprises acting at
arm's length. Any signatory may drawv the attention of another
signatory to administrative or other practices which may contravene
this principle and which result in a significant saving of direct
taxes in export transactions. In such circumstances the signatories
shall normally attempt to resolve their differences using the
facilities of existing bilateral tax treaties or other specific
international mechanisms, without prejudice to the rights and
obligations of signatories under the Genersl Agreement, including the
right of consultation credited in the preceding sentence.

Paragraph (e) is not intended to limit a signatory from taking
measures to avoid the double taxation of foreign source income earned
by its enterprises or the enterprises of another signatory.

Where measures incompatible with the provisions of paragraph (e)
exist, and vhere major practical difficulties stand in the way of the
signatory concerned bring such measures promptly into conformity with
the Agreement, the signatory concerned shall, without prejudice to
the rights of other signatories under the General Agreement or this
Agreement, exsmine methods of bringing these measures into conformity
vithin a reasonsble period of time.

In this connection the European Economic Community has declared that
Ireland intends to withdraw by 1 January 1981 its system of
preferential tax measures related to exports, provided for under tne
Corporation Tax Act of 1976, whilst continuing nevertheless to honour
legally binding commitments entered into during the lifetime of this
systea. : )

3/ Paragraph (h) does not apply to value-added tax systems, and
border-tax adjustment in lieu thereof and the problem of the
excessive remission of value-added taxes is exclusively covered by
paragraph (g).

—
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4/ the signatories agree that nothing in this paragraph shall

prejudge or influence the deliberations of the panel established by

the GATT Council on 6 June 1978 (C/M/126).

5/ 1In cvnluntxn' the long-term adequacy of premium sales, costs and

) losses of insurance programs, in principle only such contracts shall
be taken into account that were concluded after the date of entry
into force of this Agreement.

6/ An original signatory to this Agreement shall mean any signatory

vhich adheres ad referendum to the Agreement on or before 30 June

1979.

Paragraph (a) describes a direct subsidy contingent on export
performance as a subsidy which is unavailable to firms or industries for
products or services sold for domestic consumption. Another consideration is
that paragraph (a) of the illustrative list of export subsidies could reach
exports efforts of the United States whi:h are not tax-related, such as
government assisted export financing programs 1/ and Commerce Department
export promotion activities. 2/ The paragraph is an elaboration of a similar
provision in the 1960 GATT working party's list of eight specific practices
that would be considered subsidies within the meaning of GATT Article XVI:4. 3/

Paragraph (b) describes currency programs in which exports are
granted a preferential rate. Paragraph (b) is also taken from the 1960 list

of the GATT working party. That earlier provision also specified bonuses on

re-exports.

1/ See John E. Mullen, "Export Promotion: Legal and Structural Limitations
on a Broad United States Commitment,” 7 Law & Pol'y Int'l Bus. 57, 62-72
(1975). .

2/ 14., at 81-84. .

3/ GatT, 9th Suppl. BISD 188, 191 (1961). Although the GATT working party
did not address the issue, the lpecxflc practxcea vere, prelu-lbly, not to be
prohibited unless they resulted in dual pricing vxthxu the meaning of GATT
Article XVI:4.
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Paragraph (c) describes preferential transportation and freight
changes on export shipments made possible by a governmental unit,

Paragraph (d) describes government programs for providing component
goods ‘or services fo; use in the production of products for exports on terms
more favorable than those on component goods or services in products consumed
domestically in cases where the terms are more favorable than those available
on world markets.

Paragraph (e) provides that the full or partial exemption, remission
or deferral of direct taxes or social welfare charges paid or payable by
industrial or commercial enterprises is an export subsidy when specifically
calculated in relation to exports. Direct taxes are defined as all forms of
income taxes and taxes on the owncrship of real property. This provision was
among those listed by the 1960 GATT working party's list of eignt specific
practices that would be considered "subsidies" within the meaning of GATT
Article XVI:4. 1/ The reference to "social welfare charges" is a reference,
presumbly, to contributions to social security type programs.

The economic justification for treating the exception, remission or
deferral of direct taxes as an export subsidy and the exemption, remission or
deferral of an indirect tax to avoid double taxation on exported products
through border tax adjustments has been the belief that sales taxes, .excise
taxes, value-added taxes, turnover taxes, cascade taxes, etc., are shifted
forward to the consumer and, therefore, influenceithe price of the product.
Direct taxes were presumed not to be shifted forward to the consumer and,

therefore, not presumed to influence price. 2/ The latter assumption may be

17 GATT, 9tp Suppl. BISD 188, 191 (1961).
2/ Michael Von Steinaecker, Domestic Taxation and Foreign Trade: The
United States-European Border Tax Dispute (1973), at 23.
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incorrect. Both direct and indirect taxes influence prices. 1/ The
exemption of exports from & "product™ tax is the basis for the controversy
over border tax adjustments. Countries which rely primarily upon excise
taxation in their fiscal policies often exempt from taxation or provide tax
rebates for their exports to avoid the double taxation of the product which
would otherwise take place when the importing country also levied an excise
tax. Countries which rely upon direct taxation of business income (i.e.,
enterprise income rather than product sales taxes) may not exempt or rebate
taxes on exports under GATT rules without the practice being considered &
subsidy. To allow adjustments for indirect taxes only penalizes countries
which rely on direct taxes for revenues (the U.S.) rather than indirect taxes
(EEC). 2/

Footnote two provides that deferral of income would not amount to an
export subsidy where interest was taxed on the amount deferred. This is a
reference to the finding of the GATT panel which investigated the coamplaint
against the U.S. DISC provision for deferral of direct taxes. In response to
an EEC and Canadian complaint about the DISCs, a GATT panel found a prima
facie nullification or impairment of benefits and the finding will,
presumably, go to a session of the GATT Contracting Parties. GATT, United

States Tax Legislation (DISC), Report of the Panel, L/4422 of 2 Nov. 1976. If

the matter is not resolved by negotiastion, the GATT Contracting Parties must
determine if the matter is serious enough to justify suspension of some or all

of the benefits that the United States receives under the GATT.

1/ Marian Krzyzaniak and Richard A. Musgrave, The shifting of the

Corporation Income Tax (1963).
27 Thomas Horst, Income Taxation and Competitiveness In the United States,
West Germany, France, The United Kingdom, and Japan (1977).
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Footnote two slso adopts the concept of arm's-length pricing
principle in the GATT.

Paragraph (f) provides that special deductions in the calculatiom of
direct taxes which l;l available for export-related activities but not for
activities related to domestic consumption amount to an export subsidy. 1/

Paragraph (g) provides that the exemption or revision of indirect
taxes on exported products in excess of those levied on like products sold for
doleoiic consumption amounts to an export subsidy. The exemption or remission
of an equivalent amount, however, does not constitute an export subsidy within
the provisions of GATT Articles VI and XVI.

Paragraph (h) provides that the exemption, remission or deferrsl of a
prior stage of a turnover tax on the goods and services used in the production
of exported products, but not physically incorporated in the exported
products, amounts to an export subsidy when it exceeds the smount exempted,
refunded or deferred on goods and services used in the production of products
consumed domestically. Ia cases where the prior stage of taxes are levied on
goods that are physically incorporated in the final exported pr;duct, b wever,
the prior stage indirect tax may be exempted, refunded or deferred even though
it had not been exempted, refunded or deferred on like products when sold for
domestic consumption and will not be considered to constitute an export
subs.idy.

Footnote ) provides that paragraph (h)‘doec not apply to valuc“ldded.

tax systems and border tax adjustments which are provided for exclusively in

1/ See Mullen, at 80-81.
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paragraph (g). The value-adied tax is noncumulative; it is added separately
to a sales price and is creditable. Where a turnover tax is levied as a
multistage cumulative tax, the tax on s givea product at a given stage of
manuf acture or diltri‘utioo cannot be readily calculated because the different
components have different tax burdens. The tax is added at esch stage of sale
and accumulates. Under the value-added tax system it is possible to refund at
export the exact amount of tax previously levied. In contrast, a refund at
exporq'under a mylti-stage cumulative tax cannot be calculated but must be
estimated. Where the products change hands many times, taxes will cusulate to
high levels. On the other hand, where turnover has been low, as in integrated
industries, the taxes will not have cumulated to high lcyclo.

Paragraph (i) provides that the drawback of customs charges may
amount to an export subsidy in cases where it exceeds import charges on the
imported goods.

Paragraph (j) provides that export insurance or guarantee programs
against incresses in the costs of exported programs and exchange riok‘pro;r-l
will be considered export subsidies where the premiums are not ad;qu.tc to
cover the long-term operating costs of the programs. Footnste & refers to the
panel established to take into account the Report of the Working Party on
Export Inflation Insurance Schemes (L/4552) and examine whether and ynder vhat
conditions export inflation insurance schemses are export subsidies.

Par;;taph (k) classifies govermment expoit credits at rates belew
those necessary to obtain private funds as an export subsidy unless the
signatory is a party to a separate undertaking on official export credits with
at least eleven other signatories, or applies the lowest interest rate
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provisions provided in that separate agreement. Similar undertakihgs have
been made by the United States, the United Kingdom, West Germany, Jspan,
Canads, France, and Italy to establish guidelines for interest rates and
repayment terms relateé fo the private sarkets. BSuch guidelines have not been
applied to agricultural commodities, aircraft, or nuclear power plaats. )Y)
Differences in the availability of capital in different national markets,
howevsr, will prevent the rigid pegging of interest rates. 2/

,' Paragraph (1) provides that "any other charge on the public account”
constituting an export subsidy in the sense of GATT Article XVI is an export
subsidy for the purpose of the list. |

The current provisions in GATT Article XVI desling with export
subsidies on industrial products are couched in the vague framework of a
concept of 'dual péicing," which is not defined. GATT Article XVI:4 provides
thet a8 ". . . subsidy on the export of any product other than a primary

product 3/. . . which results in the sale of . . . the subsidized product

T7 Statement of Stephen DuBrul, President of the Export-Import Bank,
reprinted, BNA, 111 Export Weekly M-1 (June 15, 1976), cited in John J.
Barcello, "Subsidies and Countervailing Duties: Analysis and a Proposal,” 9
Lav & Pol'y Int'l Bus. 779, 829-30 (1977).

2] John J. Barcello, "Subsidies and Countervailing Duties,” at 830-31.
3/ The term "primary products” is defined in Annex I, Ad Article XVI, Sec.
B, Note 2, an Interpretive Note to Section B of Article XVI, which provides:
For the purposes of Section B, a 'primary product’ is understood to
be any product of farm, forest or fishery, or any mineral, in its
natural form or which has undergone such processing as is customarily
required to prepare it for marketing in substantial volume in
internstional trade. .
The U.S. accepted Article XVI with a reservation to the effect that it
interpreted Article XVI as permitting payment on an exported processed product
vhich has been produced from subsidized primary products if paysent were
limited to the subsidy which would have been paid on the prinary product if it
had been exported in primary form. See GATT Documents, Summary Record 13/20,
at 215 (1958).
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for export st a price lower than the comparable price charged for the like
product to buyers in the domestic market™ is a proscribed export subsidy. It
is unclear vhether dual pricing is to be presumed from the sctivities
enumerated on the lilt. of illustrative export subsidies or whether it must be
established in accordance with obligations under GATT Article XVI:4 in
addition to the enumerated practices. The language in paragraph (1) of the
Annex does not res:lve the question. .
" The du;l pricing criterion is derived from the first U.8. draft of
the International Trade Organization Charter. 1/ The stronger language in the
draft ITO provision prohibited export ouboidi;o wvhich resulted in the sale of
8 product at 8 lower price than the compsrable price in the domestic
market. 2/ The provisiom, in its present language, was one of the proposals
in Section B, the addition of which smended Article XVI in 1955, covering iato
force for those nations which accepted them in 1957. 3/

As Professor Jackson has noted, the dual pricing criterion "has many
interpretive difficulties,” not the least of vhich is what is meant by
"price.” 4/ Jackson suggests that some guidance may be gleaned b.y applying
provisions of the International Antidumping Code to GATT Article XVI:4 by
analogy. 5/ Yet, as Malmgren notes, .

The charging of different prices for the same product in different

markets can result from the fact that there are alvays some
impediments to arbitrsge and from the fact that elasticities of

1/ !)1 .S. Suggested Charter, Dep't of Stato Pub. Mo. 2598, art. 25, at 18-20
(1946).

2/ Dept. of State Pub. No. 2598, at 18.

3/ The history of the amendment of Article m is found in Jackson, Hotld
Trade and the Law of GATT, 371-376. .

4/ Jackson, at 397.

5/ Jackson, at 398,
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demand very from market to market., . . . This has nothing to do

viththe question of subsidies. While dual pricing may be relevant to

sscertaining whether dumping is taking place, it should not be
carried over (from questions of dumping) to the snalysis of

subsidisation by goversments. 1/

Ia addition 'to these interpretive difficulties, the limitatiom of
othervise undefined export subsidies to practices resulting ia "dusl pricing”
establishes & "loop hole” for export subsidies which do not result in dual
pricing. Pu:iuu cites the example of concessionsry credit forms which
" . ‘..uy influence s producer's sales strategy vithout leading to a price
digfctcutinl." 2/ Advertising, service improvements, and product gusrantees
are other such exsmples. 3/ Moreover, improved cash-flow, product
development, and the achievement of economies of scale fpt exporting firms may
be subsidized without resulting in dual pricing. &/

In addition to these problems with the GAIT proecription coaceraning
export subsidies on industrial products, only seventeen countries have
accepted the obligation not to engage in such export subsidizstion. 5/

One of the negotisting objectives of the United States has b;cu to
change the "dual pricing” criterion of GAIT Article XVI:4. In the integrated
text distributed as MIN document MTN/NTM/W168, dated July 10, 1978, Chapter
111, Part G, paragraph 1, provided —

Signatories agree not to grant export subsidies on (non-pnury)

(non-Agricultural) products, (vhether or not such subsidies result in
dusl pricing).

14

1/ Malagren, Internaticasl Order for Public Subsidies (19777, at =y,

2/ Pesticau (1978), at 7.

3/ Barcello, "Sutsidies and Counu:nxhn. Duties-Analysis and & Proyoul "
9 Lav & Pol. Int'l Bus. 779, 784 (1977).

U Seamus O'Cleireacain, "Towards a Code on Subsidies and Countervailing
Duties” (1978), at 447.

5/ Austria, Belgium, Canada, Denmark, France, Pedaral Republic of Germany,
ltaly, Japan, Luxemburg, the Netherlands, New Zealand, Norway, Rhodesia,
Sweden, Swvitgerland, the United Kingdom, and the United States.
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The same result as the bracketed langusge in the July 10, 1978, provision
appears to have been accomplished by the language "including price™ in Article
9, paragraph 2, of the Working Paper circulated by the U.S. delegation on
January 22, 1979. Eowever, other language in that draft, "except as otherwise
provided in Article XVI of the General Agreemeant or its notes and
supplementary provisions” appeared to reintroduce the dual pricing

criterion. The effect of the Code's silence and the confusion in the
negotiating history is to create ambiguity with regard to the dual pricing
criterion in GATT Article XVIt4.

Article 10 Export subsidies on certain primary products 1/

2.2.10(1~3) Text, paragraphs 1-3

1. In accordance with the provisions of Article XVI:3 of the
General Agreement, signatories agree not to grant directly or
indirectly any export subsidy on certain primary products in a manner
which results in the signatory granting such subsidy having more than
an equitable share of world export trade in such product, account
being taken of the shares of the signatories in trade in the product
concerned during a previous representative period, and any special
factors vhich may have affected or may be affecting trade in such
product.

2. For purposes of Article XVI:3 of the General Agreement and
paragraph 1 above:

(a) "more than an equitable share of world export trade" shall
include any case in which the effect of an export subsidy
granted by a signatory is to displace the exports of
another signatory bearing in mind the developments on world
markets;

(b) with regard to new markets traditional patterns of supply
of the product concerned to the world market, region or
country, in which the nev market is situated shall be taken
into account in determining "equitable share of world

export trade";

1/ For purposes of this Agreement "certsin primary ptoduci;“'leanl the
products enumerated in Note Ad Article XVI of the General Agreement, Section
B, paragraph 2, with the deletion of the words "or any mineral”.
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(c) ™a previous representative period” shall normally be the
three most recent calendar years in which normal market
conditions ‘existed.

3. Signatories further agree not to grant export subsidies on
exports of certsin primary products to a particular market in a
manner which results in prices materially below those of other
suppliers to the same market.

2.2.10(13).1 Interpretation, paragraphs 1-3

GATT Article XVI:3 obliges members to "seek to avoid the use of
subsidies on the export of primary products.” Article XVI:3 also provides
that where a member directly or indirectly subsidizes the export of s primary
product and, as s result, increases its exports of that product, the export
subsidy may not be applied in & manner that gives the subsidizing country a
"more than equitable share of world export trade in that product. . . ." The
GATT, however, provides no guidelines for determining what a country's
equitable share of world trade in the product would be without the subsidy.
As a result, there is no way reasonably to judge whether a subsidy is in
violation of Article XVI:3. Moreover, subsidized exports could “seriously
prejudice” the interests of other trading partners in particular markets
vithout gaining more than an "equitable" share of world trade. 1/ As
Pestieau points out, this tolerance in the treatment of export subsidies on
primary products "militates against the interests of efficient primary
producers."” Primary producers which suffer from their competitors' export
subsidies feel that they are not being offered any significaant protectiom in

the agricultural field and, are therefore, not encouraged to respect the

1/ Organization of American States, Inter-American Economic and Social
Council, "GATT Rules and U.S. Lav Regarding Export Subsidies and
Countervailing Duties" (Sept. 12, 1977, mimeo.), at 54.
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stricter provisions concerning subsidisation of nonprimary products (Article
XVIi4), when these are not in their interest. 1/

Paragraphs 1-2 introduce geographic and time period considerations to
the measurement of "an equitable share of world trade.” Paragraph 3 obligates
signatories to avoid significant underselling in export markets developed or
supplied by other signatories. These proposals would both ensble rough
estimates of the influence of an export subsidy on s particular market and
ptovid; for the elimination of "adverse effects” of underselling by corrective
price increases.

Part I1

Article 11, Subsidies other than export subsidies

2.2.11(1-2) Text, paragraphs 1-2

1. Signatories recognize that subsidies other than export subsidies
are videly used as important instruments for the promotion of social
and economic policy objectives and do not intend to restrict the
right of signatories to use such subsidies to achieve these and other
important policy objectives which they consider desirable.
Signatories note that among such objectives are: .

= the elimination of industrial, economic and social.disadvantages
of specific regions;

- to facilitate the restructuring , under socially acceptable
conditions, of certain sectors, especially where this has become
necessary by reason of changes in trade and economic policies,
including international agreemen’s resulting in lower barriers
to trade;

- generally to sustain employment and to encourage re-training and
change in employment;

= to encourage research and development progammes, especially in
the field of high-technology industries;

1/ Pestieau, at 7.
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- the implementation of economic programmes and policies to
promote the economic and social development of developing
countries; -

- redeployment of industry in order to avoid congestion and
envirommental problems.

2. Signatories recognize, however, that subsidies other than export
subsidies, certsin objectives and possible forms of which are
described, respectively, in paragraphs 1 and 3 of this Article, wmay
cause or threaten to cause injury to a domestic industry of another
signatory or serious prejudice to the interests of snother signatory
or may nullify or impair benefits accruing to another signatory under

_ the General Agreement, in particular where such subsidies would
sdversely affect the conditions of normal competition. Signatories
shall therefore seek to avoid causing such effects through the use of
subsidies. In particular, signatories, vhen drawing up their
policies and practices in this field, in addition to evaluating the
essential internal objectives to be achieved, shall aslso weigh, as
far as practicable, taking account of the nature of the particular
case, possible adverse effects on trade. They shall also consider
the conditions of world trade, production (e.g. price, capacity
utilization etc.) and supply in the product concerned.

2.2.11(1-2).1 Interpretation, paragraphs 1-2

Paragraphs 1 and 2 are hortatory provisions which state that the Code
is not intended to restrict the right of signatories to use subsidies other
than export subsidies to achieve social and economic national policy
objectives. Signatories when establishing subsidy programs, hovever, are to
taice into account the potential trade effects of such programs.

Part 1I
Article 11

2.2.11(3-4) Text, paragraphs 3-4

3. Signatories recognize that the objectives mentioned in paragraph
1 above may be achieved, inter alia, by means of subsidies granted
vith the aim of giving an advantage to certain enterprises. Examples
of possible forms of such subsidies are: govermment financing of
commercial enterprises, including grants, loans or guarantecs;
government provision or govermment financed provision of utility,
supply distribution and other operational or support services or
facilities; goverment financing of research and development
prograpmes; fiscal incentives; and government subscription to, or
provision of, equity capital.
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The signatories note that the above forms of subsidy are granted
either regionally or by sector. The enumeration of forms of subsidy
set out above is illustrative and non-exhaustive, and reflects these
currently granted by a number of signatories to this Agreement.

Signatories recognize, nevertheless, that the enumera “rms of
subsidy set out above should be reviewed periodically aau this
should be done, through consultations, in conformity with t  spirit
of Article XVI(5) of the General Agreement.

4. The signatories recognize further that, without prejudice to
their rights under this Agreement, nothing in paragraphs 1-3 above
and in particular the enumeration of forms of subsidy creates, in
itself, any basis for action under the General Agreement, as
interpreted by this Agreement.

2.2.11(3-4).1 Interpretation, paragraphs 3-4

Paragraph 3 references a list of domestic subsidy practices which
". . .may have an adverse effect on the trade and production of other
signatories."” The list consists of five guidelines which include: government
financing of commercial enterprises and subscription to their capital;
government grants, loans or guarantees; governaent performed services;
govermment financing of research and development.

Two factors are significant with regard to the guidelines. First,
sany of the costs will be very difficult for another signatory to establish,
especislly in converting the costs to different currencies during a regime of
floating exchange rates. Second, the difficulty in establishing this type of
information emphasizes the importance of the consulting mechanism in Article
12 of the Code.

Paragraph 4 provides that nothing in paragraphs 1-3 may be used as an
adaission by a signatory of any subsidy practice inconsistent with the

obligations of the GATT, as interpreted by the Code.
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Article 12 Consultations

2.2.12(1-5) Text, paragraphs 1-5

1. Whenever a signstory has reason to believe that an export subsidy
is being granted or maintained by another signatory in s manner
inconsistent with the provisions of this Agreement, such signatory
may request consultations with such other signatory.

2. A request for ¢onsultations under paragraph 1 above shall include
a statement of available evidence vith regard to the existence and
nature of the subsidy in question.

3. Whenever a signatory has reason to believe that any subsidy is
being granted or msintsined by another signatory and that such
subsidy either causes injury to its domestic industry, nullification
or impsirment of beuefits asccruing to it under the Generasl Agreesent,
or serious prejudice to its interests, such signatory say request
consultations with such other signatory.

4. A request for consultations uader paragraph 3 above shall include
a statement of available evidence with regard to (a) the existence
and nature of the subsidy in question and (b) the injury to the
domestic industry caused or, in the case of aullification or
impairment, or serious prejudice, the adverse effects caused to the
interests of the signatory requesting consultations.

S. Upon request for consultations under paragraph 1 or paragraph 3
above, the signatory believed to be granting or maintaining the
subsidy practice in question shall enter into such consultations as
quickly as possible. The purpose of the consultations shall be to
clarify the facts of the situation and to arrive st a sutually
acceptable =clution.

2.2.12(1-5).1 Interpretation, paragraphs 1-5

Paragraphs 1-5 provide for consultations between a signatory

complaining of (1) an export subsidy being granted or maintained by another

signatory in a manner inconsistent vith the Code or (2) any subsidy granted or

maintained by another signatory where the effect causes injury to its

industries, nullification or impairment of benefits under the GATT, or serious

prejudice to its interests as a GATT signatory. The purpose of the
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consultations is to clarify the factual situation and provide the signstories
an opportunity to negotiaste a solution.

Part 11

Article 13 Conciliation, dispute settlement, and authorized countermeasures

2.2.13(1-4) Text, paragraphs 1-4

1. 1f, in the case of consultations under paragraph 1 of Article 12,
a mutually scceptable solution has not been reached within thirty
days 1/ of the request for consultations, any signatory party to such
consultations may refer the matter to the Committee for conciliastion
in accordance with the provisions of Part VI,

2. If, in the case of consultations under paragraph 3 of Article 12,
8 mutuslly acceptable solution has not been reached vithin sixty days
of the request for consultations, any signatory party to such

consul tations msay refer the matter to the Committee for conciliation
in accordance with the provisions of Part VI.

3. 1f any dispute arising under this Agreement is not resolved as a
result of consultations or concilistions, the Committee shall, upon
request, review the matter in accordance with the dispute settlement
procedures of Part VI.

4, 1f, as a result of its review, the Committee determines that an
export subsidy is being granted in a manner inconsistent with the
provisions of this Agreement or that a subsidy is being granted or
maintained in such a manner as to cause injury, nullification or
ispairment, or serious prejudice, it shall make such

recommendations 2/ to the parties as may be appropriate to resolve
the issue and, in the event the rerommendations are not followed, it
may suthorize such countermessures as may be appropriate, taking into
account the degree and nature of the adverse effects found to exist.

2.2.13(1-5).1 Interpretation, psragraphs 1-%

Paragraph 1 provides that in cases in which consultstions provided
for under Article 12 do not result in a mutually acceptable solution -- within

thirty days —— of a complaint that a signatory grants or saintains an export

1/ Any time periods mentioned in this Article and in Article 18 may be
exteanded by sutual agreement.

2/ In making such recommendations, the Committee shall take into account
the trade, development and financial needs of developing country signatories.
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subsidy in a manner inconsistent with the Code, any signatory which is & party
to the consultations may refer the matter to the Committee of Signatories for
conciliation in accordance with the provisions of Article 14. The thirty-day
time limit may be extended by mutual agreesent of the parties to the

consul tations.,

Paragraph 2 provides that in cases in which consultations provided
for under Article 12 do not result in a mutuslly acceptable solution -- within
sixty days -- of a complaint that s signatory grants or maintains & subsidy
vhich has the effect of causing injury to a domestic industry of another
signatory or of nullifying or impairing its benefits under the GATT or of
seriously prejudicing its interests as a GATT signatory, any signatory which
is a party to the consultations may refer the matter to the Committee of
Signatories for conciliation in accordance with the provisions of Article 14.
The time limit may be extended by mutual agreement of the parties to the
consultations.

Paragraph 3 provides that if a dispute arises between or -o;\g
signatories to this Code which is not resolved by consultation un.dct Article
12 or conciliation under Article 14, the Committee of Signatories vill review
the matter in sccordance with the dispute resolution procedures of Article 15.

Paragraph 4 provides that if as a result of its review in accordance
vith the provisions of Article 15, the Committee of Signatories determines (1)
an export subsidy is being granted in a manner in.conoiltcnt vith the
provisions of the Code or (2) a subsidy is being granted or maintained in such
8 manner as to cause injury, serious injury, nullification or imimcnt,' or
serious prejudice, the Committee shall make sppropriate recommendstions to the

parties to resolve the matter. In the event that the recommendations of the
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Committee are not adhered to, the Committee may suthorize appropriate counter-
measures. The significance of this paragraph is that the authorizatiom of
countermeasures is eatirely discretionary with the Committes.

The u'otia.tin. history of this Code indicates that ia earlier
drafts 1/ the signatories reserved the right to apply provisional
countermeasures on & unilateral basis while the consultation, conciliation,
and dispute settlement efforts were im process. "By reserving the right to
take .yrovinioul action™ some assurance was built into the system that ". . .
the parties are subject to real teeth.” 2/

The abandonment of unilateral authority for provisional measures
under Part II of the Code coupled with granting absolute discretion to the
Committee of Signatories for authorizing countermeasures prevents the
retaliation by the United States against any signatory under sectiom 301 of
the Trade Act of 1974 unless such retaliation is authorized by the Committee.

Should the United States resort to sectiom 301 actiom against o
signatory without the suthorisation of the Committee, the United States will
have breached the Code, and might give rise to claim of prima facie
nullification and impairment within the meaning of Article 8, paragraph &4,

footnote &.

1/ See, GATT document MIW/NTM/W168, dated July 10, 1978, Chapter III, Part
D, paragraphs 1-2.
2/ See, Seamus 0'Cleireacain, "Towards a Code on Subsidies and

Countervailing Duties,” at 449. i
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Part 111

Developing Countries

Part II1

Article 14 Developing countries

2.3.14.0 Introduction

The provisions of Part I1I concern the "Specisl and Differential”
treatment to be accorded less-developed signatories 1/ to the code. This
treatment essentially consists of the right to negotiate the phaseout of
export subsidies over a period of time in cases where other signatories would
be obligated to discontinue the export subsidy practices or be subject to
countermeasures authorized by the Committee.

2.3.14(1-10) Text, paragraphs 1-10

1. Signatories recognize that subsidies are an integral part of
economic development programmes of developing countries.

2. Accordingly, this Arrangement shall not prew at developing
country signatories from adopting measures and policies to assist
their industries, including those in the export sector. 1In .
particular the commitment of Article 9 shall not apply to developing
country signatories, subject to the provisions of paragraphs S
through 8 below.

3. Developing country signatories agree that export subsidies on
their industrial products shall not be used in s wmanner which causes
serious prejudice to the trade or production of another signatory.

4. There shall be no presumption that export subsidies granted by
developing country signatories result in adverse effects, as defined
in this Agreement, to the trade or production of another signatory.
Such adverse effects shall be demonstrated by positive evidencs,
through an economic exsmination of the impact on trade or production
of another signatory.

at i
1/ vithin the contéxt of GATT usage s "developing country” is one im which
the economy "can support only low standards of living” and is "in the early
stages of development,” including "undergoing s process of industrializatioa
to correct an excessive dependence on primary production.” GATT, Annex I, Ad
Art. XVIII, par. 1 and par. &, notes 1,2.
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S. A developing country signatory should agree or eater into &
commitment 1/ to reduce or eliminate export subsidies whes the use of
such export subsidies is inconsistent with its competitive needs.

6. When g developing country has agreed or committed to reduce or
eliminate export subsidies, as provided in psragraph 5 sbove,
counterseasures pursusnt to the provisions of Parts II and VI of this
Agreement against any export subsidies of such developing couatry
shall not be authorized for other signatories of this Agreement,
provided that the export subsidies in question are in asccordance vith
the terms of the commitment referred to in paragraph 5 sbove.

7. With respect to any subsidy, other than as export subsidy,

- granted by s developing country signatory, action may not be
suthorized or taken under Parts II and VI of this Agreement, unless
nullification or impsirment of tariff concessions or other GATT
obligations is found to exist as & result of such subsidy, in such a
vay as to displace or impede imports of like products into the market
of the subsidizsing country, or unless injury to domestic iandustry in
the importing market occurs in terms of Article VI of the GATT, as
interpreted and applied by this Agreement. Signatories recognize
that in developing countries, governmente may play s large role in
promoting economic growth and development. Interveation by
government in the economy, for example through the practices
enumerated in paragraph 3 of Article II, shall not, per se, be
considered subsidies.

8. "The Committee shall, upon request by an interested signatory,
undertake & review of a specific export subsidy practice of s
developing country signatory to examine the exteat to which the
practice is in conformity with the obligations of this Agreement. If
8 developing country has entered into a commitment pursumt to
paragraph 5 of this Article, it shall not be subject to such review
for the period of that commitment.”

9. The Committes shall, upon request by an interested signatory,
also undertaks similar periodic reviews of measures maintsined or
taken by developed country signatories under the provisions of this
Agreement vhich affect interests of a developing country sigsatory.

10. 8Signatories recognize that the obligations of this Agreement
vith respect to export subsidies for primary products apply to all
signatories.

1/ 1t 1s understood that, after this Agreement has been entered into Force,
any such proposed commitment shall be notified to the Committee in good time.
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2.3.14(1-10).1 Interpretation, paragraphs 1-10

Paragraph one provides that signstories recognise that lublidi;l are
an integral pirt of the development programe oi developing countries.

Domestic subsidies are necessary to establish "infant industries™ and adequate
"infrastructures” for industrislization. Export subsidies are necessary for
developing foreign exchange earning industries.

Paragraph 2 provides that the Code shall not prevent developing
countt; signatories from adopting subsidy programs, including export
subsidies, to assist their industries. Subject only to the provisioas of
paragraphs 5-8, which follow, this paragraph ;mptl developing country
signatories from the obligations of Part II, Article 9 of the Code, concerning
"Export subsidies om products other than certain primary products.”
Developing country signatories are unaffected, too, by the illustrative list
of export subsidies in Annex A, referenced in Article 9, paragraph 2. This
exemption reflects the current position of the LDCe in the provision of GATT
Article XVI:&. ] -

The provision makes no reference to Part 1 of the Code
(countervailing duties). Injurious subsidized imports fram developing country
oi;nctorii. will be subject to the national countervailing duty legislation of
other signatories.

Paragraph 3 is & hortatory provision. It states that developing
coéitry signatories "agree that export subsidies ;hall not be used in a manner

that causes adverse effects” to the trade or production of snother signatory.

-~ -
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Paragraph & provides that there vwill be no presumption that the
subsidized exports from developing country signatories result in adverse
effects, but, rather, that eny sdverse effects must be demonstrated.

Paragraph fiv; provides that a developing country signatory "should
agree or enter into s commitment to reduce or eliminate export subsidies when
the use of such export subsidies is inconsistent with its competitive needs.”
The language is not mandatory. A developing country signatory is not required
to redu'cc or eliminate export subsidies. Moreover, the guide triggering the
commitment -- when such subsidies are inconsisteat with the needs of the
developing country signatory — is vague.

Paragraph 6 provides that if a developing country signatory makes &
commitment to reduce or eliminate its export subsidies, and the subeidies that
it masintains are vithin the terms of that agreement that countermeassures
contemplated under Parts II and VI of the Code shall not be authorized for
other signatories.

Paragraph 7 provides that the only actions under Parts 11 and VI of
the Code which could be authorized against developing country ni;:;atoriu
would be in response to (1) the nullification and impsirment of a GATT
obligation resulting from the subsidy which displaces or impedes the imports
of like products into the market of the subsidizing country or (2) injury in
the importing markets of the other country within the meaning of
coaﬁtervnilin; duty legislation which conforms vith CATX Article VI as
interpreted by the Code. lo action would be guthorized for diophcﬁcnt in
third-country markets resulting from exports of developing country cignau;riu.
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Paragraph 8 provides thst the Committee of Signatories shall, upon
requast only, review an export subsidy program of developing country
signatories to determine whether it is in conformity with the Code. If,
hovever, the dcvelopiﬁg country signatory has agreed to reduce or eliminate
its export subsidies when their use became inconsistent with its needs in
accordance with the provisions of Article 14, paragraph 5, above, so long as
the provisions of its agreements are respected, that developing country
signatory will not be .ubject to the review activities of the Committee of
Signatories.

Paragraph 9 provides that the Committee of Signatories shall
undertake periodic reviews of the messure taken by signatories under the Code
vhich affect the interests of the developing countries. In this connection,
GATT Article XXXVII:3 requires all Contracting Parties to pay "special regard
to the trade interests of less-developed Contracting Parties.”

Paragraph 10 provides that the obligation of Article 10 of the Code,
concerning "Export subsidies on primary products applies to all signatories,”
including developing countries, whether or not they had agreed to reduce or
eliminste their export subsidies.

Part IV

State-Controlled Bconomy Countries

Part IV

Article 15 - Special situations

2.4.15 Text

In cases of alleged injury caused by imports from a country
described in the notes and supplementary provisions to the General
Agreement (Annex I, Article VI, paragraph 1, point 2) the importing

tsignatoty may base its procedures and measures either
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(a) on this Agreement, or, alternatively
(b) on the Anti-dumping Code,

it being understood that in both cases the calculation of the margin
of dumping or of the amount of the estimated subsidy can be made by
comparison of the export price with:

(a) the price at which a like product of a country other than
the isporting signatory or those meationed sbove is sold, or

(b) the constructed value 1/ of a like product in a country
other than the importing signatory of those mentioned above.

1f neither prices nor constructed value as established under (a)
or (b) above provide an adequate basis for determination of dumping
or subsidization then the price in the imporZing signatory, if
necessary duly adjusted to reflect reasonable profits, may be used.

All calculations shall be based on prices or costs ruling at the
same level of trade, normally at the ex factory/level, and in respect
of operations made as nearly as possible at the same time. Due
allowance shall be made in each case, on its merits, for the
difference in conditions and terms of sale or in taxation and for the
other differences affecting price comparability, so that the method
of comparison applied is appropriate and not unreasonable.

2.4.15.1 Interpretation

There is no agreed-upon methodology for a state-controlled economy
country to quantify a transfer of resources to any particular industry.
Reliance on the import relief mechanism of GATT Article XIX (the escape
clause), although it has a higher standard of injury than that provided in the
arrangement for the countervailing duty statute, affords some protection to
domestic producers from imports from state-controlled economy countri;l. In
addition, section 406 of the Trade Act of 1974 applies specifically to

disruption in domestic product markets caused by imports from communist

1/ Constructed value means cost of production plus a reasonable amount for
administration, selling and any other costs and for profits.
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countries. Article XIX requires most-favored pation trestmeat ia remedy
messures. Provisions for "selectivity” ia fashioning remedy messures; i.s.,
focusing on the source of the injury, and avoiding most-favored-nation
treatment may become s.ubjcct to the complaint procedure under GATT Article
XXIII on the ground that Article XIX expectations have been nullified or
impaired.

The safeguard approach is not compsrable to the theory of
countervailing duties. Safeguards are designed to protect an noncompetitive
product sector from foreign competition long enough to enable it to become
efficient enough to compete or to divert what resources it has into some other
market opportunity. (The 1977 Orderly Marketing Agreement with Japan on
television parts was designed to allow the market shares of other off-shore
producers to grow vhile subjecting the products of Japanese origin to
quantitative restrictions.) Countervailing duties, on the other hand, do not
protect a domestic industry from product competition. Countervailing duties
neutralize whatever price effect & proscribed subsidy had. 1In additic;n to
section 406 the United States has employed hypothetical cost calculations
using third-market countries for costs under the authority of the Antidumping
Act, 1921, to Jdeal with pricing pressure from the exports of communist
countries. 1/

None of these msasures protects the interests of U.S. exporters to
third-country markets. Techniques such as those in the Antidumping Act for
dealing with the pricing of products of state-controlled economy countries are

not available as a practical matter to counter disruption in third-country

markets.

17 15 U.S.C.016% (¢) ("constructed value").
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Part V

Committee of Signatories

Part V

Article 16 Committee of Signatories

2.5.16(1-3), Text paragraphs 1-3

1. There shall be established under this Agreement a Committee of
Signatories composed of representatives from each of the signatories
to this Agreement. The Committee shall elect its own Chairman and
shall meec not less than twice a year and otherwise as envisaged by
relevant provisions of this Agreement at request of any signatory.
The Committee shall carry out special responsibilities as assigned to
it under this Agreement or by the signatories and 1t shail afford
signatories the opportunity of consulting on any matters relating to
the operation of the Agreement or the furtherance of 1ts objectives.
The GATT secretariat shall act as the secretariat to the Committee.

2. The Committee may set up subsidiary bodies as appropriate.

3. In carrying out their functions, the Committee and any subsidiary
bodies may consult with and seek 1nformation from any source they
deem appropriate. However, before the Committee or s subsidiary body
seeks such information from a source within the jurisdiction of a
signatory, it shall inform the signatory involved.

2.5.16 (1-3).1 Interpretation, paragraphs 1-3

Chapter V establishes a Committee of Signatories for consulting with
the signatories toward furthering the purposes of the Code and conducting an
annual review of the provisions of the Code. The Committee will police the
imposition of countervailing measures and determine whether complainant
signatories to the Code were seriously prejudiced or whether their
expectations as contracting parties were nullified or impaired within the
meaning of GATT Article XVI and GATT Artigle XXIII, respectively. Should the
Committee lgpsqu‘in applying the guideli;;s of the Code to develop a series
of precedents, the development of a GATT “case lav" approach to subsidy issues
might be possible.
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Mesbership in the Committes will comsist of the representatives of
the national suthorities of the signatories responsible for the administrstion
of countervailing measures. The similarity of the Committee to the GATT
Antidumping Committee 1/ at wvhich the Treasury Department represents the
United States in addition to the nature of the responsibilities of the
Treasury Department for the administration of the countervailing duty statute
indicste that the same officials of that department who represent the United
States on the International Antidumping Committee would represent the United
States on this Committee as well. Saectiom 121(d) of the Trade Act of 1974
nut.horilu any necessary expenditures for U.S. participstion in the GATT.

There are no provisions for the procedure to be utilized by the
Committee in making its determinations. Presumably each signatory would get
one vote and issues would be determined by a majority vote of those
signatories voting. 2/ 1In this connection, Part VII, paragraph 2, provides
for the EEC to be a signatory to the Code. The GATT secretariat has recorded
that the nine members of the EEC have initialed the Code. Consequent{y, the
EEC has 10 votes on the Committee. Should states associated vith the EEC

become signatories as well, the EEC may control the Committee voting,

1/ See Article 14(1)-(3) of the proposed revision of the International
Antidumping Code, Appendix B, at page B-16.

2/ GATT Article XXV, paragraph 3, provides: “Each contracting party shall
be entitled to have one vote at all meetings of the CONTRACTING PARTIES."
Paragraph & provides: "Except as otherwise provided for in this Agreement,
deciu'i'om of the CONTRACTING PARTIES shall be taken by a majority of the votes
cast. .
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Part VI

2.6.0 Introduction

The provisions of Articles 17 and 18 create a formal mechanism in the
Committee of Signator;e. for the resolution of disputes concerning subsidies
in lieu of the informal practice under GATT Article XXIII:2 which has
characterized GATT dispute settlement cases to date. 1/ The provisions of
Articles 17 and 18 provide for assistance for conciliatory negotiatioas,
guidelines for the selection of dispute panel members, including both
governmental and non-governmental persons, and time limits for consultation,
conciliation, and panel action. They also encourage written panel reports in
cases in which the disputing parties do not reach agreement. The provisions
also emphasize the availability of the "good offices™ of the Committee of
Signatories for the resolution of disputes. Pinally, these provisions
authorize the Committee to authorize countermeasures, includinj the wvithdraval
of concessions and GATT obligations.

Part VI

Article 17 Conciliation paragraphs 1-3

2.6.17(1-3) Text, paragraphs 1-3

1. 1In cases vhere matters are referred to the Committee for
conciliation failing a mutually agreed solution in consultations
under any provision of this Agreement, the Committee shall.
immediately reviev the facts involved and, through its good offices,
shall encourage the signatories involved to develop a mutually
acceptable solution. 2/

1/ Hudec, The GATT Legal System and World Trade Diglo-ac; (1975), at 289.
2/ In this the

connexion, Committee may drav signatories’ attentiom to
those cases in which, in its view, there is no reasonble basis supporting the
allegations made.
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2. Signatories shall mske their dest efforts to reach a mutually
satisfactory solution throughout the period of conciliatiom.

3. Should the matter remain unresolved, notwithstanding efforts at
conciliation made under paragraph 2 above, any signatory involved
may, thirty days after the request for conciliation, request that a
panel be established by the Committee in accordance with the
provisions of Article 18 below.

2.6.17(1-3).1 Interpretation, paragraphs 1-3

Paragraph 1 provides that where matters are referred to the Committee
of Signatories for conciliation, the Committee will reviev the facts and
encourage the signatories to develop a negotiated solution which is mutually
acceptable. A note to the paragraph indicates that in cases in which the
Committee was of the view that there vas ﬁo reasonable basis for allegations
made, the Committee would make its views known to the signatories. The
paragraph also indicates that the Committee would make its "good offices”
available to encourage signatories to develop & mutually scceptable solution.
However, it is not clear what the resources of the Committee will be. Nothing
in Part V of the Code indicates that professional arbitrators will be *
available to the Committee for conciliation attempts.

Paragraph 2 indicates that signatories are to make "best efforts" to
reach a negotiated settlement during the conciliation period. The paragraph
indicates a preference for negotiated compromises rather than formal panel
findings. '

Paragraph 3 provides that thirty days after the request for
conciliation any signatory involved in the dispute may request that the

Committee establish a panel in accordance with the provisions of Article }8.
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Article 18 Dispute settlement

2.6.18(1-9) Text, paragraphs 1-9

1. The Committee shall establish a panel upon request pursuant to
paragraph 3 of Article 17. 1/ A panel so established shall review
the facts of the matter and, in h;ht of such facts, shall present to
the Committee its findings concerning the rights and obligstions of
the signatories party to the dispute under the relevant provisions of
the General Agreement as interpreted and applied by this Agreement.

2. A panel should be established within thirty days of s request
therefor 2/ and a panel so established should deliver its findings to
the Committee within sixty days after its establishment.

3. When a panel is established, the Chairman of the Committee,
after securing the agreement of the signatories concerned, should
propose the composition of the panel. Panels shall be composed of
three or five members, pufeubly governmental, and the composition
of panels should not give rise to delays in their establishment. It
is understood that citizens of countries whose governments 3/ are
parties to the dispute would not be members of the panel concerned
vith that dispute.

4. In order to facilitate the constitution of panels, the Chairman
of the Committee should maintain an informal indicative list of
governmental and non-governmentsl persons qualified in the fields of
trade relations, economic development, and other matters covered by
the General Agreement and this Agreement, who could be available for
serving on panels. Por this purpose, each signatory would be invited
to indicate at the beginning of every year to the Director-General
the name of one or two persons who would be available for such work.

5. Panel members would serve in their individual capacities and not
as govermmental representatives, nor as representatives of any
orgsnization. Governments would therefore not give them instructions
vith regard to matters before a panel. Panel members should be
selected vith s view to ensuring the independence of the members, &
sufficiently diverse background and a wide spectrum of experience.

. 1/ This does not preclude, however, the more rapid establishmeat of a panel
vhen the Committee so decides, taking into account the urgency of the
situation.

2/ The parties to the dupute would respond within a short penod of time,

i.e., aeven working days to nominations of panel members by the Chairman of
the Committee and would not oppose nominations except for compelling reasous.

3/ The tera "governments” is understood to mean governments of all member
countries in cases of common markets or customs unions.
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6. To encourage development of mutually satisfactory solutions
betwean the parties to s dispute and vith a view to obtaining their
comments, each panel should firet submit the descriptive part of ite
report to the parties concerned, and should *ubsequently submit to
the parties to the dispute its conclusions, or an outline thereof, &
reasonable period of time before they are presented to the Committee.

7. 1If a mutually satisfactory solution is developed by the parties
to a dispute before a panel, any signatory with an interest in the
matter has a right to enquire about and be given appropriate
information about that solution and a notice outlining the solution
that has been reached shall be presented by the panel to the
Cammittee.

8. 1In cases vhere the parties have failed to come to a satisfactory
solution, the panels shall submit a written report to the Committee
vhich should set forth the findings of the panel as to the questions
of fact and the application of the relevant provisions of the General
Agreement as interpreted and applied by this Agreement and the
reasons and bases therefor.

9. The Committee shall consider the panel report as soon as possidle
and, taking into account the findings contsined therein, may make
recommendations to the parties with a view to resolving the dispute.
If the Committee's recommendations are not followed within a
reasonable period, the Committee may authorize appropriate
counterngasures (including withdrawal of GATT concessions or
obligations) taking into account the nature and degree of the adverse
effect found to exist. Committee recommendations should be presented
to the parties within thirty days of the receipt of the panel report.

2.6.18(1-9).1 Interpretation, paragraph 1-9

Paragrapb 1 provides that upom the request of any signatory party to

8 dispute which has not beem settled to the mutual satisfaction of the parties

vithin 30 days of the beginming of the conciliatiom period under Article 17,

the Committee shall establish a panel to make findings concerning the rights

and obligations of the parties to the dispute under the relevant portions of

the GATT as interpreted and applied by the Code.
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Paragraph 2 provides that panels should deliver their findings to the
Committee within sixty days of the request that the Committee establish a
panel. The lenguage of the provision is directory rather than mandatory. No
particular couuquenc; is provided for should a panel fail to deliver its
findings within the sixty-day period.

Paragrajh 3 provides that, when a panel is to be established, the
Cheirman of the Committes with the consent of the signatories concerned should
proyou‘ its composition for approval of either 3 or 5 members, "preferably
governmental.” It is worth noting that non-govermmental tax experts were on
the panel wvhich ruled on the Article XXIII coiplainto involving the U.S.-DISC
legislation and the income tax trestment of foreign-source income in FPrance,
Belgium, and the Netherlands. 1/

Although paragraph 3 declares that "the composition of panels should
not give rise to delays in their establishment,” there is no time limit within
vhich the panel must be completed. Footnote 2 to paragraph 2 provides that
the parties to the dispute would respond to nominations of panel u-b;ro
"within a short period of time, i.e., 7 working days" and that tl;cy "would not
oppose nominations except for compelling reasons.” No exsmple of a compelling
reason is offered,

Paragraph 3 provides that citizens vhose governments are parties to
the dispute would not be members of the panel concerned with the particular

diiputc. 2/ Pootnote 3 to the psragraph further provides that the term

17 See, Jackson, "The Jurisprudence of International Trade: the DISC Case in
GATT;" Hudec, The GATT Legal System and World Trading Diplomscy (1975), &t 238.

2/ Charles Maechling, Jr., has observed that the record of both the
Iaternational Court of Justice and its predecessor, the Permanent Court of
Internstional Justice, “shows that a judge slmost invariable votes for his
country of origin when that country is a litigant.” "The Hollow Chamber of
ﬂ*;lnttl,“ctfo&l Court,” 33 Foreign Policy 101,115 (winter 1978-79).
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“govermments™ in the context of this paragraph includes "govermments of all
wember countries in cases of common markets or customs unions.” Although this
indicates that e citisea of a member country of the EEC would not sit oa &
panel concerned with I dispute to wvhich the EEC was a party, it would not
prevent a citizen of a country with which the EEC vas associated in
preferentisl trading agreements from sitting on panels concerned with disputes
to vhich the EEC wss a party.

' Paragraph biprovidu that the Chairman of the Committee of the GATT
should maintain an informsl list of both governmentsl and nongovermmentsl
petsons qualified in the fields of "trade relations, economic devel opment, and
other matters™ covered by the GATT and the Code, who would be availadle for
serving on panels to facilitste the constitution of panels. Although the
paragraph authorizes the inclusion of nongovernmental persons on the list,
paragraph 3, above, registered s preference for using governmental people on
the panels.

Bach signatory would be invited st the beginning of every yc’nr to
indicate to the Director-General the names of one or two persons ‘who could
serve on panels. Presumably the use of the terms "signatories” rather than the
term "Contracting Partiee" limits the invitation to Code signatories and does
not permit such invitations to Contracting Parties which have not become
signatories to the Code.

Paragraph 5 provides that panel members ‘would serve in their
individual capacities and not as representatives of any govermment or other
organization. The paragraph also provides that the panel members would not be

given instructions from govermments with regard to matters before a panel and
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that the panel members for any particular case "should be selected vith s viev
to ensuring the independence of the members, a sufficiently diverse beckground
and a vide spectrum of experience.”

Paragraph 6 iprovidu that each panel should inform the parties to the
dispute first of the descriptive part of its report and, subsequently, the
conclusions or an outline of them before the findings or conclusions are
presented to the Committee of Signatories. The provisions enable the panel to
take tin views of the parties into account and give the parties additional
opportunities to negotiate solutions to the dispute.

Paragraph 7 provides that where a -;mully satisfactory solution to a
dispute is developed by the parties, any cignaiory with an interest in the
matter has & right to inquire about and be given information about the
solution. Moreover, s notice outlining the solution reached will be presented
to the Committee by the panel.

Paragraph 8 provides that wvhere the parties to the dispute have
failed to come to s satisfactory solution, the panel must submit a v::itten
report to the Committee setting forth the findings of fact of the panel and
the application of the relevant provisions of the GATT as interpreted and
applied by the Code. The "reasons and bases" of the findings and conclusions
of the panel must be included in the written report. Should the parties to
the dispute negotiate a settlement, however, the written report of the panel
-;y be "confined to & brief description of the case and to reporting thst a
solution has been fwnd.;' Presumably, an outline of the solution, as provid.d.
in paragraph 7, above, would also be included in cases where a negotiated

settlement ‘took place.

L] .
.- :
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Paragraph 9 provides that Committee recommeadstions should be
presented te the parties vithin thirty days of the Committes's recsipt of the
pensl report.’ 1f the Committes's recommendations for resolving the dispute
are not followed within @ reasonable period, or if the circumstances othervise
warrent, the Committee msy authorise appropriate countermeasures (including
the vithdrewsl of GATT concessions or obligations). The authorized
counterseasures are to take into account both the "nature and degree of the
adverse effect™ found by the pansl. The "nature” of the subsidy refers,
presumably, to whether or not the subsidy was an export subsidy.

Paragraph 9 is significant becsuse the authorization of
countermsasures is expressed in discretionsry language. Should the Comaittee
not authorize countermeasures, the Code does not authorize umilateral
retaliation by signatories. In the case of the United States, section 301 of
the Trade Act of 1974 authorizes the President to take countermeasures.
Uuless the countermeasures vere authorized by the Committee of Signatories,
hovever, the exercise of section 301 against a Code signatory on a u‘ttor
concerning subsidies would put the United States in violation of.ito
obligations under the Code. ‘

The proposed revision of the International Antidumping Code
cross-references the provisions of the Frameworks Agreements for the
resolution of disputes among signatories except that references to the Direct
G;;xcral'nnd to the Contracting Parties are nplaécd with references to the

Chairman and to the Committee of Signatories. 1/

I Ses, Krticle I5(8), Appendiz 3, at pags 519,
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PART VI
Yinal Provisions
Part VI

Article 19, Pinal Provisions

2.7.19(1) Text, paragraph 1

No specific action against the subsidy of another niputor{ can
be taken except in accordance vwith the provisions of the Geners
Agreement, as interpreted by this Agreement. 1/

2.7.19(1)1 Interpretation, paragraph 1

Paragraph 1 appears to have two specific effects on domestic U.S.
lav. Pirst, this provision limits unilatersl action by the United States
against export subsidies of other signatories under section 30l of the Trade
Act of 1974, Second, the provision could justify Presidential disapproval of
orders issued by the U.S. Inte astional Trade Commission under section 337 of
the Tariff Act of 1930, sas smended, against nationals of other signatories in
cases vhere the unfair trade practices were based on exclusionary pricing ia
which the export prices of the subject products were ir some manner .
established with reference to government subsidies. Section 337 -(g)
authorizes the President to disapprove section 337 orders for "policy”
reasons., The report of the Senate Finance Committee on the bill which became
the Trade Act of 1974, creating this provision for Presidential iaterveation,
stated that the zr;ntin; of relief against imports could have a very direct

and substantial economic and political impact on foroip relations. 2/

lI This paragraph is not 1ntended to pucIuth action under other relevant
provisions of the General Agreement, where appropriste.

2/ Senate Report No. 93-1298 (to sccompeny l.l. 10710), 93rd Cong., 20d
Sess., 199 (1974).

.
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Action inconsistent with an interpretation of Article 19, parasgraph
1, could be considered to have a "direct™ and “substantisl™ impact on foreign
relations. Although sectiom 337 proceedings are senctioned by the provisions
by GATT Article XX (d.). section 337 actions might not be taken in accordance
vith the provisions of the GATT, as interpreted by this code in cases
involving product pricing influenced by subsily practices. 1/

The provisions of paragraph 1 also appesr im Article 16(1) of the

proposed revision of the International Antidumping Code. 2/

Article 19 - Acceptance and accession.

2.7.19(2) Text, paragraph 2

2. (a) This Agreement shall be open for acceptance by signature or
othervise, by governments, contracting parties to the GATT and by the
European Economic Community.

(b) This Agreement shall be open to accession by any other government
on terms, related to the effective application of rights and
obligations under this Agreement, to be agreed betwesea that
goverrment and the signatories, by the deposit with the
Director—-General to the CONTRACTING PARTIES to the GATT of an
instrument of accession which states the terms so agreed. -

(c) Contracting parties may accept this Agreement in respect of those
territories for which they have internationsl responsibility,
provided that the GATT is being applied in respect of such
territories in accordance vith the provisions of Article XXVI:5(a) or
(L) of the General Agreement; and in terms of such acceptance, esach
such territory shall be treated ss though it were a signatory.

1/ The Commission retained jurisdictiom of & section 337 proceeding
concerning Japanese television exports ia which it had been argued thet any
Commission determination on whether the pricing of the exports comstituted an
unlawful conspiracy to restrain or monopolize trade and commerce in the United
States would necessarily involve a determination as to vhether the receipt by
Japanese exporters of economic benefits and incentives from the Govermment of
Japan vere unlavful, s matter that the Executive Branch maintained was
properly vithin the exclusive jurisdiction of the countervailing duty
;t:tute. See, Commission Memorandum Opinion In the Matter of Certaim Color

elevision Receiving Sets, Inv. Wo. 337-TA-23, December 20, 1976, at 7.

_2_7 See, Appenﬁfnl% at page 3-20. ’

r.. e
)
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2.7.19(2).1 Iaterpretation, paragraphs 2

Paragraph 2(a) provides that governments which are contracting
parties to the GATT as well as non-GATT members are eligible to sign the
Code. m paragraph clearly contemplates signsture by the EEC as well as by
its member states. This provision raises the questions concerning voting in
the Committee of Signatories discussed in connection with Part ¥, Article 16.

Paragraph 2(b) provides that governments which are not contracting
pnrti.;- to the GATT or have not scceded provisiorally to the GATT, may
negotiate terms for accession to this Code with the other Code signatories.

Paragraph 2(c) provides that GATT contracting parties may accept the
Code's rights and obligations for territories for which they have
internstional responsibilities.

Article 19 - Reservations

2.7.19(3) Text, paragraph 3

3. Reservations may not be entered in respect of any of the
provigions of this Agreement without the consent of the other
signatories.

2.7.19(3).1 Interpretation, paragraph 3

Paragraph 3 provides that signatories must accept all of the Code's
rights and obligaticns unless they can negotiate the acquiescence of other
signatories with their reservations upon accession.

Acticle 19 - Entry into force

2.7.19(4) Text, paragraph & ' -

2. This Agreement shall be open for acceptance by signature or
othervise, by governments, contracting parties to the GATT or having
provisionally acceded to the GATT snd by the Buropean Economic
Community.
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3. Any govermment which is not & contracting party to the GATT, or
has not acceded provisionally to the GATT, may accede to this
Agruunt on terms to be agreed batween that government and the
signatories. (The instrument of Accession shall be deposited with
the Director-General to the CONTRACTING PARTIES to the GATT,)

- &, Reservations, excapt those agreed upon Accession, may not be
entered in respect of any of the provisions of this Agreement.

5. This Agreement shall enter into force on 1 January 1980 for the
governments vhich have sccepted or acceded to it by that date. For
each other govermment, it shall enter into force on the thirtieth day
following the date of its scceptance or sccession to this Agreement.

2.7.19(4).1 Interpretation, paragraph &

Paragraph & provides that for the parties accepting the Code by
Janusry 1, 1980, the Code will become effective on that date. For govermments
accepting the Code after January 1, 1980, the Code will enter into force 30
days after their acceptance or accession to it.

Article 19 - National legislation and review

2.7.19(5-6) Text, paragraphs 5-6

(a) Bach government accepting or acceding to this Agreement shall
take all necessary steps, of s genersl or particular character, to
ensure, not later than the date of the entry into force of this
Agreement for it, the conformity of ite laws, regulations and
administrative procedures with the provisions of this Agreement as
they may apply to the signatory in questioan.

(b) Each signatory shall infors the Committee of any changes in its
laws and regulations relevant to this Agreement and in the
administration of such laws and regulations.

6. The Committee shall review annually the implementation and
operation of this Agreement taking into account the objectives
thereof. The Committee shall annually - inform the CONTRACTING
PARTIES to the GATT of developments during the period covered by such
revievs. 1/ '

17 At the first such review, the Committee shall, in addition to 1ts
general review of the operation of the A;tu-cnt, offer all interested
umtonu an Opmrtumty to raise questions and discuss issues coucotnmg
spc;(l‘e lubudy pucneu and the impact on trade, if uy, of certain direct
tax practiced. °
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2.7.19(5-6).1 Interpretstion, psragraphs 35-6

Paragraph 5(a) provides that not lster then the date of the entry
into force of the Code for each signatory, that signatory shall take "sll
necessary steps. . . to ensure” that ite laws, regulations and administrative
procedures comply with the proviniom of the Code. 1In the case of the United
States, the amendment of the countervailing duty statute to provide for an
injury prov'inion in investigations of duty-free merchandise is necessary.
Provi;ion by statute or agency regulation should be made for the application
of the injury test to all the products of other signatories subject to
outstanding countervailing duty orders.

Paragraph 5(b) provides that each signatory shall inform the
Committee of Signatories of changes in its lawve and regulations which are
relevant to the Code as well as changes in its administration of such laws and
regulations.

Paragraph 6 provides that the Committee annually review thc'opcutiou
of the Code. Note one provides that the Committee give signatories the
opportunity to raise the trade effects of subsidy practice concerning direct
taxes. This gives the United States a forum in which it may critize the panel
decision on the DISC.

Article 19 - Amendments

2.7.19(7) Text, paragraph 7

9. The signatories may amend this Agreement having regard, inter
alia, to the experience gained in its implementation. Such an
amendment, once the signatories have concurred in accordance with
procedures established by the Committee, shall not come into force
for any signatory until it has been accepted by such signatory.
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2.7.19(7).1 Interpretation, paragraph 7

The paragraph asllows the code to be amended at any time. The voting
procedure for adopting decisions is left to the Committee to formulate.

Apparently, an smendment is effective only among those parties that
have signed it. From the language of paragraph 7 it would seem that the
amendment of the Code could result in different signatories adopting different
amendments under the Code. It would then be possible for many different tiers
of GATT/Code obligetions to exist in the area of subsidies and countervailing
measures.
Article 19 - Withdrawal

2.7.19(8) Text, paragraph 8

8. Any signatory may vithdrav from this Agreement. The withdrawal
shall take effect upon the expiration of sixty days from the date on
vhich the written notice of withdrawal is received by the
Director-General to the CONTRACTING PARTIES to the GATT. Any
signatory may upon such notification, request an ismediate meeting of
the Committee.

2.7.19(8).1 Interpretation, paragrapnh 8

Paragraph 8 allows withdrawal at any time, to become effective sixty
days after the GATT Director-Gereral receives written notice. Any signatory
may then request a Committee meeting, presumably to determine the coverage of
the agreement.

Article 19 - Non-application of this Agreement between particular signatories

2.7.19(9) Text, paragraph 9

9. This Arrangement shall not apply as between any two signatories
if either of the signatories, at the time either accepts or acceeds
to this Agreement, does not consent to such application.
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2.7.19(9).1 Interpretation, paragraph 9

Paragraph 9, like GATT Article XXV, allows & oi;nnt;ry to refuse to
accept the application of the Code between it and snother signstory if the
nonconsenting party -a‘ga known ite nonacceptance at the time of its or the
other party's acceptance or accession. Execution of the provisions of this
paragraph could result in an exception to most-favored-nation spplication of
the Code's provisions among signatories.

Article.l9 - Annex

2.7.19(10) Text, paragrsph 10

10. The Annex to this Agreement constitutes an integral psrt thereof.

2.7.19(10).1 Interpretation, paragraph 10

Paragraph 19 provides that Annex A, containing an “Illustrative List
of Export Subsidies,” referenced in Article 9 of the Code is an integral part
of the Code.

Article 19 - Secretariat, Deposit, Registration

2.7.19(11-13) Text, paragraphs 11-13

Secretariat

11. This Arrangement shall be serviced by the GATT secretasriat.

Deposit

12. This Arrangement shall be deposited with the Director-General to
the CONTRACTING PARTIES to the GATT, who shall promptly furnish to
each signatory and each contracting party to the GATT a certified
copy thereof and of each amendment thereto pursuant to paragraph 7,
and a notification of each acceptance thereof or accession thereto
pursuant to paragraph 2 or each vwithdrawal therefrom pursuant to
paragraph 8 above.

Registration

13. This Arrsngement shall be registered in accordance with the
provisions of Article 102 of the Charter of the United States.

$0-136 0 - 79 - 15



Done at Geneva this day of ninsteea
hundred and seventy-nine, im & single copy, im English, Freach, and
Spanish langusges, each text being authentic.

2.7.19(11-13).1 Interpretstion, paragraphs 11-13

Paragraphs 11-13 provide that the code will be serviced by the GATT
Secretariat, deposited with the GATT Director-General, registered in
accordance vith the United Nations Charter and that an English, Prench, and
Spanish text shall each be authentic.

MFN_MFN Treatment in the Application of the Subsidies/Countervailing
Measures Code

The Code addresses three provisions of the GATT: Article VI
(countervailing duties), Article XVI (subsidies), and Article XXIII (dispute
settlement), The obligations undertaken by signatories to the Code which are
not required in the underlying GATT provisions raise the issue of conditional
MFN treataent. Indeed, section 102(f) of the Trade Act of 1974 unticip.tca
that unconditional MFN ére.tnent may discourage the lowering of trade
barriers. Similarly, the Senate Finence Committee recognised the struatural
problems of the Article XVI provisions concerning export subsidies being
adhered to by only 17 countries and stated that there would be little
incentive for other countries to incur such obligations if they could receive
all the benefits of the Code without incurring obligations. 1/

The Protocol of Provisional Application relieved the United States of
any requirement to adopt a material injury test under Article VI. As a
signatory to the Code, the obligation of the United States to employ a

material injury test in countervailing duty determinations arguably could

17 Senate Finance Committee Report Mo, 93-1298, at 77-76.
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extend oanly to other signatories of the Code. This is not s hypothetical
consideration. The Code does not exespt the outstending countervailing duty
orders of the United States from the injury test obligation. If the injury
test is administered on a most-favored-nation basis rather than being confined
to signatories, over 75 import/injury investigstions must be conducted. Of
course, there are pol.icy reasons for applying the msterial injury test on an
unconditional basisj viz, the internationsl harmonization of import
ad-inio.tution snd regulation. There are also the practical problems of
conducting procedurally different invutiutic.mc if the material injury test
is oot applied on an unconditionsl basis.

Arguments for extending Code obligations only to other Code
signatories include (1) the nature of the application of countervailing duties
and (2) the continued application of the Protocol of Provisional Application
to the U.S. countervailing duty statute. The first argument is based upon the
observation that although GATT Article I employs expansive language, t'hc
Article is not addressed to the investigstion of imports under the provisions
of Article VI. 1/ Governments enjoy a prosecutorial discretion in the
self-initiation of countervailing duty investigations. An investigation being
conducted with respect to a subsidy provided by one trading partner does ‘aot
obligate a GATT Contracting Party to investigate all imports from other
trading partuners which maintain comparsble subsidy programs. Thus, it can be

argued that there is no violstion of the most-favored-nation provision of GATT

17 Article I provides that . . . any advantage, favor, privilege or 1mmunity
granted by any contracting party to any product originatirg in or destined for
any other country shall be accorded immediately and unconditionally to the
like product originating in or destined for the territories of all other
contracting partigs.
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Article I im confining the imposition of coumtervailing duties to imports of
the products of the coatracting party which were the sudbject of the
iavestigation. Howaver, a contracting party not signatory to the Code could
srgue 8 nullification and impairmeat of Article 1 under the Article 23
procedures. There is a possibility that the votes in the full GATT would be
sympathetic to such a challenge.

The GATT obligations are incurred through the Protocol of Provisional
Appliu.tion wiich cc;nnin- an exception for existing inconsistent
legislation. The U.S. countervailing duty statute existed without an injury
test prior to the U.S. undertaking to apply Article VI of the GATT "to the
fullest extent not inconsistent with existing legislation.” At the time the
countervailing duty statute vas smended to cover duty-free articles (section
331 of the Trade Act of 1974), an injury provision was added, in part because
the application of the lav to duty-free merchandise was not contemplated in
existing legislation vhen the Protocol was signed. It can be argued that any
smendment of the U.8. countervailing duty statute to implement an injn;ry test
for dutiable merchandise will waive the application of the prcexi;tin;
inconsistent legislation provision of the Protocol of Provisional Application
and the United States will no longer ba entitled to "grandfather™ its
countervailing duty law under Article VI of the GATT. Arguably, then, a
failure to extend an injury test to the dutiable merchandise of a contracting
pa;ty vhich was not a signatory under the Code could constitute a breach.of
GATT obligations under Argiclc VI and XXIII. Again, the votes in the full
GATT might be sympathetic to such a challenge. Even in this situation,

hovever, the right to an injury test would not necessarily extend to nations

—

120



23

which were not mesbers of the GATT. Nations not parties to GATT which have
bilateral agreements with the United States containing MFW clauses might argue
that countervailing duty investigations amount to import restrictions withia
the meaning of MMM ch-uuu. On the other hand, should the implesenting
legislation explicitly limit the extension of an injury test to the dutiable
products of the signatories to an internstional understanding concerning
subsidies/countervailing duties, it is possible for the United States to argue
that ch'e status of the countervailing duty statute -- by virtus of comparison
to its smendment under section 331 of the Trade Act of 1976 -~ would not be
changed from preexisting legislation for the .purpou of interpreting the scope
of the GATT Protocol and that equal treatment is available to any nation which
negotiates terms for accession to the Code with the Committee of Signatories
within the terms of Article 19, paragraph 3 of the Code.

In the case of Article XVI, the provisions of the Code would deprive
the Executive Branch of the discretion Lo “a2ke retaliatory action against
other Code signatories under the authority of section 301 of the Trade Act of
1974 unless it had the express authirization of the Committee of éignatoriu
to do so. Similarly, the Code would appear to provide the Executive Braach
vith an obligation in the form of & required "policy” rationsle for excyc’icing
a statutory disspproval of nffi;-atin orders of the U.S. Internstional Trade
CO—iu'i.on under section 337 of the Tariff Act directed against the export
pri..cin; of nationals of other signatories in cuu- vhere those nationals were
subject to or participants in govermment subsidy programs. These limitations

would not apply to non-signatories.
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With respect to the Article XXIII dispute settlement procedures of
the GATT, it appears that the dispute mechanism of the Committee will be
limited to those disputes in which all of the parties are Code signatories.

IAC Proposed revision of the International Antidumping Code

During the negotiation of the Code on subsidies/countervailing duty
measures, several delegations agreed that it would be necessary to ensure
consistency between the measures drafted for implementing GATT Article VI
concern.in; countervailing duties and parallel provisions with regard to the
elaboration and implementation of Article VI in the International Antidumping
Code. 1/ The results of this endeavor 2/ harmonize the factors to be
considered in determining whether material injury exists, 3/ the injury
causation requirement, and the definition of domestic industry. The iajury
factor in countervsiling duty investigations relating to an increased burden
on government agricultural support programs was not added to the International
Antidumping Code. With regard to causation, the International Antidumping
Code will abandon the "principal cause" of injury criterion, i.e., :ha; the
dumped imports must be greater than any other single cause of injury. The
causation test for the countervailing duty investigation is adopted for its
replacement. Article 6, paragraph 4, of the Code on subsidies/countervailing
duty measure and Article 3(d) of the revised International Antidumping Code

provides that —

1/ See, for example, MIN/NTM/W/210, dated 19 December 1978, page I, note I.

2/ See documents COM.AD/W/90 (March 27, 1979) end MTW/NTM/W 232.

3/ Including threat of material injury and material retardation of the
establishment of an injury.
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It sust be demonstrated that the subsidised (or dumped) imports sre,
through the effect of the subsidy, causing injury. . . .There may be
othar factors wvhich at the same time are injuring the industry, and
the injuries caused by other factors must not be attributed to the
subsidized (or dumped) imports.

The difficul ties cncon;ntcud with the concept of the "principal cause™ of

injury are discussed in connection with the interpretatiom of Article 6,

paragraph & of the Code on subsidies/countervailing duty measures. The

definitions of domestic industry were aleo harmonized with the result that the
rcvi.ud. Internationsl Antidumping Code recognizes that the U.S. Constitution

has been interpreted to prohibit the application of satidumping duties on a

regional port basis.

In addition to provisions concerning the determinstion of injury im
antidumping investigations, the proposed revision of the Internstional
Antidumping Code requires that the national suthorities conducting such
investigations provide notice to parties subject to the investigation, provide
participants in investigations access to nonconfidential information, publish
preliminary and finsl determinations with their bases and reasous, an(; limit
the duration of provisional measures to four months unless uport;ts
representing a significant portion of the trade subject to investigation
request six months. The proposed revision of the Internstional Antidumping
Code also establishes a dispute settlement mechanism within the Committec of
Signatories. 1/ Unlike the code concerning subsidies, the dispute settlement

mechanism for sntidumping is not designed to enforce international agreements

about commercial practices, but, rather, it is to ensure that national

17 Article 15, NIN/NTN/W/232 and Add. 1 and Corr. 1.
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antidumping proceedings are conducted consistently with its provisioms.
Should the Committes determine thst an antidumping proceeding is conducted inm
8 manner incondistent with that Code's provisions, the Committee may authorise
the exporting liﬂltOt;, vhose benefits under the code were nullified or
impaired, to take whatever countermeasures the Committee suthorises. 1/

Although the MINW emphasized the harmonization of antidumping and
countervailing duty investigations, we would note that there sre two
oimif,i;:nnt distinctions betwesn antidumping policies and policies concerning
govermment subsidies and countervailing duty actions. As a practical matter,
subsidy disputes and countervailing duty mo;lru require government-
to-govermment consultation and negotiations. This is not the case in
antidumping measures unless nonmarket economy countries are the subject of
antidumping proceedings. Second, there are significant distinctions in the
underlying rationals for antidumping measures and countervailing duty
measures. Kenneth W. Dam articulated these differences —

Unlike antidumping duties, wvhich are designed to offset lower prices
attributable to price discrimination by foreign private exporters,
countervailing duties are designed to offset low prices attributable
to subsidies by foreign govermments. This difference leads to
several observations. The first is that the arguments for permitting
cov. ....ervuhng duties are somewhat more forceful, from a free-trade
perspective, than the arguments for antidumping dunu. From such a
perspective countuvnlmg duties merely sesk to offset the
distortion arising from foreign governmental interference in.a free
international market, vheureas antidumping duties compound the
distortion created by foreign private monopoly in that they assure
that local purchasers will also pay the monopoly price. 2/
(Emphasis in onpml; citation omitted) . :

I RIR72T (Rpril 1T, 1979). )
2/ Kenneth W. Dam, The GATT: Lawv and International Bconomic Orgsnization
(1970). at 177-178.

~—
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From this perspective it is apparent that the harmonizstiom of national
antidumping and countervailing duty measures may further inject international
political considerations into the processing of individual antidumping

investigations. 1/

lr Compare, Jacob Viner, "International Relations Between State-Controlled
National Economies,” 34 American Economic Review 320 (1944).
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Thie paper presents an overall picture of levels and patterns of
subsidization in several major trading countries. Countries' own definitions
and documentation of subsidies serve as the data source. The data presented
do mot cover all types of possible subsidizatiom nor do they give fine detail
as to the products subsidized. lowever the data do give a broed picture of
acknowledged subsidization that would be difficult to obtain from sny other
source.

A subsidy can be thought of as a banefit bestowed by s government upon a
product or industry which allows more production than there would be without
the benefit. The economics of a subsidy's possible relationship to trade is
quite straightforvard. The sdditional subsidized production could replace
imports and/or increase exports, and countries without subsidies might
experience more import competition or lose export :arketo in the subsidizing
couatry or in third countries.

The United States can resort to countervailing duties if subsidized
products enter the U.S. market. As a practical matter the authority for
Presidential retaliation under section 301 of the Trade Act of 1974 and the
rights of the U.8. to the consultation and dispute settlement mechanisms of
the General Agreement on Tarriffs and Trade have not provided a recourse for
U.8. exporters whose exports to subsidizing countries' home markets or
third-country markets have been displaced. The possibility of U.S. export
displacement has been & major resson behind a U.S. effort to negotiate a code
oo subsidy practices that might affect trade. In the proposed code the United
States would have to provide an injury test in countervailing duty cases, but
in return would get the right to withdraw its GATT concessions ia response to
subgidies shown to displace U.S. exports.

Subsidies can take many forms and can appear at different stages of the
production process. Therefore unless & subsidy is clearly labelled as

epplying only to exports, it is not easy to define a trade distorting
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swbeidy. A definitiom including omly direct govermment graats te private
isdustry would exclude bensfits bestowed by govermments ia the form of tax
credits or subsidized inputs to production. A definitica which covers only
subsidies to exports may overlook export sud import substitutiom inceatives
resulting from domestic subsidy programs. On the other hand, broader
definitions might complicate injury tests designed to isolate subsidy-related
trade problems from other factors affecting trade and production. 1/

The analytical problems involved in measuring levels of subsidization and
quantifying subsidies' trade effects are important considerations in designing
procedurss to limit the use of subsidies. The cost of information-gathering
ia this area is probably high. BRfforts made to measure the trade effects of
subsidies have not been very successful. The measurement and quantification
problems are compounded because there is a considerable amount of variatiom in
the mode and degree of goverument participation i: the economies of the
developed countries and even more variation smong the developing countries.
The analytical problems suggest that considerable effort will be required to
make effective use of any procedures designed to investigate the trade
distortion efforts of subsidies. This is especially true if a subsidy must be
linked to trade induced injury.

This paper presents dats on subsidies whose existence has beea
acknowledged and documented by the subsidizing governments. TYor the -oo.t
part, this means using published government data om a disbursement basis. 2/
The basic purpose of the data is to highlight the levels and broad areas of

acknovledged subsidization in major trading countries.

1/ The subsidy code would require an injury test as a prerequisite for the
imposition of countervailing duties. The section of the code dealing with
"serious prejudice™ due to the use of subsidies also requires "an economic
examination of the impact of a subsidy on trade and production.”

2/ Some of the data include sustained losses of public corporations and
ot forms of subsidization. However, the level of aggregation of the data
as well as the lack of detailed explanation of its preparation, preclude. a
detailed explanation of its composition. Most of the sector data presented
comes from input-output tables which usually give figures for sector
subgidization but which do not document the calculation of the figures.
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Aggregate Levels of Subsidizationm im
Selected Countries

The Organization for Economic Cooperation and Development (OECD) gathers
national income sccounts dats in 8 common formst. These dats include
subsidies of general governments 1/ as published in their national accounts
schemes.

‘Tables 1, 2, 3, and & present this data and related information in a
comparable form for several countries, including the major trading partners of
the United States.

The ratio-subsidies paid as a percent of government disbursement-gives an
indication of govermmeut subsidization sctivity in & country. Of the 18
countries shown in table 1, the United States had the lowest rate of
scknovledged subsidization in each year, with subsidies averaging omly 1.6
percent of current government disbursements duriu‘ 1964-75. Norway had the
highest rates after 1968, with subsidies averaging 14.0 perceat of current
disbursements, followed by Finland with subsidies averaging 11.6 percent of
disbursements. These can be compared with the avera,a subsidies for lil
countries and all years shown of 5.3 percent of current disbursements. After
1964, a calculated average subsidy rate for all countries in the table tended
to rise annually, while the subsidy rates trended downward for the United
States.

Although table 1 suggests that the U.S. government subsidizes less than
the govermments of our trading partners, it is possible that some countries
with high government subsidy/disbursement ratios have low disbursements (i.e.
8 low level of government participation in the economy); therefore it is

Vecessary to account for this possibility. Table 2 shows current general

1/ General government means national ind regional govermment.
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government disbursements as a percent of groes domsstic product (GDP) for
selected countries. This table hl;hli;h:o the variation in government
participation in the economies of the countries listed. Curreat disbursements
a8 & percentage

of GDP for Japan averaged 15.4 percent for the 12 years shown, the lowest rate
in the table. The Netherlands had the highest ratio of current disbursements
to GDP, averaging 42.6 percent for the 8 years for wvhich data are available.
The United States, wvith current disbursements averaging 29.3 percent of GDP
over the period 1964-75, is very close to the overall average of 29.7 percent
for all countries and all years shown. The lack of relstionship between the
ratios in tables 1 and 2 is highlighted by c-cmclation coefficient of 0.07
between the columns of the tables for the year 1972. This mesns there is no
statistical relatioaship between the ratio of subsidies to disbursements and
the ratio of government disbursements to GDP. thi: result discounts the
possibility that subsidies may be high just because govermment participation
ia the economy is high. However, to provide more certainty, & measurs vas
created that compares the rate of subsidization in the economy across
countries.

Tables 3 and 4 provide a comparison of the degree of subsidization of the
economies of selected countries. _ncro subsidies are shown as a percentage of
gross domestic product and, interestingly, correlate quite highly with the
measures in table 1. 1/ This means that in spite of the variation in the
degree of government participation in the economy, countries having
governments with a high ratio of subsidies to disbursements also tend to have
8 high ratio of subsidies to GDP or a high rate of subsidization im the

ecoanomy. 2/

1/ The data in columns for 1972 of tables 1 and 3 have a correlation
coefficient of 0.91.

2/ Mote that it cao be argued that increased goverraent participation in the

econcmy increases the likelihood of subsidization in forms other than s direct
disbursement basis.
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Of the developed countries listed in table 3, the United States had the
lowest rate of subsidy in the economy in all years, vwith subsidies averaging
0.5 percent of GDP over the 1964-75 period. Subsidization of the economy in
Norvay was hiiheot vith an overall average of 5.4 percent of GDP, followed by
Finland averaging 3.3 percent. A calculated overall average subsidy as a
percent of GDP for all years and all countries shown was 1.6 percent. A
calculated average subsidy for all countries as a percentage of GDP rose each
year except in 197i. The subsidy rate declined for the United States and
Australia in the 1970's.

Table 4 shows subsidies as a percentage of GDP for five developing
ndtions. Calculated average rates for these countries for the years shown is
1.7 perceat, with Venezuela and Korea lowest at 0.2 and 0.3 percent, respec-
tively. These latter rates are even lower than the U.S. rate shown in table 3.

While the data within the tables are not :t;ictly comparable (some use the
present and some the former system of national accounts, i.e., slightly
different definitions of subsidies 1/), the figures are an indication of
absolute and relative levels of acknowledged subsidization and trends

therein. The data generally suggest that the United States subsidizes less

than its trading partners and that subsidization has decreased in recent years

in the United States, while it has increased in other major trading countries.

In order to compare U.S. subsidy levels to an average of its major trading
partners, the U.S. level of economic subsidization is‘conpared vith the
trade-weighted average of economic subsidization rates of other countries in
table 3. 1In 1977, U.S. subsidies were about 0.3 perceat of GDP. Using 1977
U.S. exports to other countries in table 3 as weights, the 1975 trade-weighted

average foreign subsidy is 2.1 percent of GDP. Chart 1 presents this

1/ For an explanation of differences in national accounts definitions of
subsidies, see the footnotes of table 1.
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Chart 1.~ Ratioe of subsidies te CDP for the United States
. ead 1its trading partners, 1970-7S.

g .5, TN EME L/
- — — ¢ TEDLS FLITCIR 2S512Y EE 2/

1/ U.S. subsidies as a percent of GIP.
A trade-wcighted average of foreign subsidies as a pcrceat of

Source: Calculated from data in table 3 (using 1977 U.S. exports
as veights).
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calculation for the years 1970-75. 1m 1975, the average level of
subsidization in the trading partners of the United Staces was about seves
times as great as the level im the U.S. economy. This is aa iacrease over the
relative levels in the early seventies, wvhea foreign subsidy rates averaged

sbout twice the U.S. level. If the increased relative levels of subsidization

distort trade in a manner unfavorable to the United States, thea the United

States would appear to have very much to geain from & code designed to reduce

trade distortions caused by subsidies.

Subsidization Patterns Within Selected Countries

Some information is available for selected countries concerning sector
patterns of acknowledged subsidization. fcblu S through 9 show the
lumti'oa of su?gid}u by broad sectors for selected countries and the
corresponding ratios of exports to production and imports to apparent
consumption. These statistics were calculated tro:thc national input-output
tables vhich were published in the countries’ national statistics. 1/

Table 10 shows the five sectors in each of these countries receiving the
largest shares of total subsidies paid. Table 11 compares the sector
allocation of subsidies for these countries and table 12 gives published
information on subsidies for the United States.

These tables do not give detsils of subsidy programs nor do they
necessarily include all forms of subsidizations that occur (e.g., the subsidy
elements of a low-interest government loan or tax relief programs may not be
entirely included). However, the subsidies are important becsuse they are
prominent enough to require their documentation in the coastructioa of a

country's input-output table.

1/ Input-output tables are an economic Wsnapshot” of value flows in an
oconomy. WNational accounting principles require that major sector
subsidization be accounted for in the construction of such tables.
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It is important to keep im mind that the sector data om subeidies is
aggregate. This could mesn .:hct vhile subsidies are a fairly small percentage
of aggregate sector production, they could apply ocaly to particular
commodities or production activities withim & sector and thus be very
important on a product !;uis. Also note that the dats may not include small
product oriented subsidies of various forms which were not deemed important
enough to affect the broad sector value flows documented ia sa input-output
t.bl'o. The data pn.gnud below are best interpreted ss an identification of
sectors vherein major subsidies are documented by the govermmecats and as &
rough estimate of the level of subsidizatiom by brosd sector grouping. A
brief country-by~country description follows. .
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Jepan
1Ia terms of the ratio of subsidies to production, coal and lignite

production receive the largest subsidy im Jspan. Since J'apu already imports
86 percent of coal and lignite consumed, this subsidy most likely is sup-
porting a small domestic mining operation. The second largest sector
receiving subsidies is the grainmilling sector, in which subsidies sccount
for 24 percent of total output value. This sector has little sxport or import
trade. Purthermore, vheat flour, rice flour, and groats snd meal of wheat and
rice vere subject to import quotas im 1978. 1/ Thus it would appear that
import restrictions sccompanied by subsidies encourage domestic productiom in
this sector. Although there are few exports, it is possible that protectionm
and subsidies in this sector would discourage U.S. imports. This subsidy is

important becsuse it accounts for 37 percent of Japanese subsidies in the 1973
L J

input-output table. The other sector im vhich ssbsidies might affect trade is
agricultural products. Seventeen percent of Japanese subsidies in 1975 were
in this sector, although the ovc:‘cu sector subsidy rate was only about 6
percent. Most of the other Japanese subsidies appear to be in the service
sectors, where effects on production snd trade would be indirect. The data
suggest that, since there are few cxpor‘u from Japan in the sectors receiving
8 significant share of the subsidies, if Japanese subsidies affect trade, it
is likely to be on the import side vhere subsidies cause the oubn_titution of
domestic production for imports. For the United States this would mean that
Japanese direct subsidies would likely discourage U.S. exports to Japan. The
'.&:uboiﬁcq documented in the Japanese input-output table are less likely to -
displace U.S. goods in the U.3. market or in third sarkets since Japanese

exports from the major subsidized sectors are small. 2/

l‘ JETRO Overseas PR Department, Focus Japan, March 1978, vol. 5, No. 3,
p. #3.

2/ Unless, of course, a small subsidy is concentrated oa particular products
vithia sectors.
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Canads

The 1971 Canadism input-output table indicates that the ratio of
subsidies to output vas fairly small in all sectors producing goods. Im fact,
less than 15 percent of total subsidies were im such sectors im 1971. Of this
13 percent, half were in agriculture snd thus could affect trade, since 27
percent of the agriculture output was exported and 13 percent of agricultural
products consumed were imported. The subsidies that went to service sectors
(85 percent of total subsidies going to sectors numbered higher than 74) could

affect goods trade indirectly.

Vest Germany

Subsidy rates (ratio of subsidies to sector output) were fairly low for
sll sectors in West Cermany in 1970. However, 26 percent of the subsidies
wvere in agriculture, & major importing sector. 'sincc agricultural (and food)
exports are generally fairly small, the data suggest that subsidies in these
sectors are likely to keep imports out rather than promote exports. Small
subsidies are distributed throughout several other sectors that produce and
trade goods. However, strong conclusions can not be dravn about the
telationship of these subsidies to trade. 1/ As is generally true for any
aggregate figure, it is possible that s small subsidy in an aggregate sector

is very important for particular products vithin the sector.

1/ Correlation analysis proved to be inadequate to generally link subsidy
patterns to trade patterns across sectors for the data derived from country
input-output tables. :
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Italy
Twenty-six percent of Italy's 1970 subsidies were for agriculture,

forestry, sod fishing. Exports im this sector wers fairly low, suggesting
that these subsidies might have kept out imports. Other subsidies in goods-
producing sectors were small, and no conclusions are suggested concerning

_ their possible trade effects.

Betherlands
The largest share of Netherlands subsidies (40 percent of the totsl) inm

1971 went to the milk and dairy products sector. The next largest share (20
percent) went to an "other foods"™ sector. Both of these sectors had
significant exports and some imports. The cosl mining sector also received
some subsidies and had some trade. Because of the high ratio of subsidy paid

to output value in milk sand dairy products, this }ubuidy most likely affected
both export and import trade.

United States

The Survey of Current Business publishes dsta om subsidies each year for

the United States. These dats are reproduced in table 12. The figures
labeled "Federal subsidies™ plus "State and local subsidies™ are the source of
dats given by the OECD dsta in tables 1-3. An srgument can be made for adding
deficits of government enterprises for those enterprises which aln;a run &
deficit and therefore must make up the deficit out of tax reveaue. Table 13
gives & breakdown of the distribution of subsidies by sectors excluding and

including deficits of government (federal and local) enterprises for 1973.
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Table 13.—Percentage distributiom of U.8. subsidies, by sectors, 1973

Subsidies plus deficits

Sector .8 Subsidies of governmerit enterprises
' 1) s () y
t 1
Agriculture : 16 3 11
Bousing H 50 3 25
Trasportation 1 12 3 19
Other- : 2/ 23 3 A3
) 100 100
3 s

1/ This includes subsidies in col. (1) plus the deficit of Commodity
Credit Corporation added to agriculture, state and local govermment publie
transit deficits added to transportation, and the postal service deficit
added to "other."

2/ Subsidies to exporters of farm products and to railroads (83 percent
of the "Other™ category). Seventeen percent of this figure is for State
and local subsidies.

Source: Calculated from dats in table 12.
Bote.—Because of rounding, figures may not add to the totals shown.
[ 4
The date in table 13 indicate ;Iut U.8. agriculture received some

subsidies in 1975, but that most other subsidies went to sectors producing
services (i.e., all other sectors in the table). The exception is & subsidy
suggested in footnote 2 to table 13 for exporters of fara products (which is
lmmped together with subsidies to railroads). The Export-Import Bank is
mentioned in & footnote om government enterprises; however, it does not

normally run a deficit. 1/

bV Any documentation of the Export-Import Bank's subsidization of trade
would involve complex calculation of the subsidy element im its loan programs.

—
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Teble 14 gives the distribution of subsidies for major trading couatries

by very broad economic sectors.

Table l4.--Percentage distridbution of subsidies for major trading
cuuntries, by sectors, 1970, 1971, and 1975

s ] ] [} tRether- : United
Sector $ Japan, :Canada,:Germany,:Italy,: lands, : States,
g 1975 : 1971 : 1970 3 1970 s 1970 s 1975 1/
[} : ] 3 ] [}
Agriculture and food H t ] H ] H
products, forestry, and H ] ] H H
fishing H 59 s 10 ¢ 32: 28 72 3 16
Minerals & fuelg--====— 3 4 4 4 L I 0
Manufactures —————- 3 0: 0: 2 43 0: 0
Transportation--- H 13 30 23: 39 7 12
Other services 2/ H 26 59 40z 26 3 16 3 73
- ) 100 = 100 : 100 = 100 : 100 100
: 3 3

1 ! H
17 Col. (1) of table 13 (housing and "other" im table 13 are put under
“other services” in this tadble).
2/ Comstruction, utilities, vholesale and retail trade, finance, and other
services.
Source: Calculated from data in tables 1l anéd 13.

Bote.—Because of rounding, figures may not add to the totals shown.

The dats in table 14 suggest that major direct subsidies are found mostly
ia transportation, other services, and agriculture (agriculture and food
products, forestry, and fishing). Since traded goods are directly associated

vith agriculture, minerals and fuels, and manufactures, one can conclude that

8 subsidy code omitting agriculture and food products would exclude an

important sector which does receive significant subsidization in many

Sountries. 1/ 1If the code allovs for indirect effects of subsidies on trade

1/ Although the input-output tables for the United Kingdom do not break out
subsidies, they do have a category "net taxes linked to production” which has
& large negative figure for agriculture and food products. A negative sign
@eans & subsidy in the notation; hence the United Kingdom pattern may be
similar to those of other countries in table 14.

~
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(e.g., subsidies to tramsportatiom and other services), it would aleo be more
effective. HNowever, messurement of the trade effects of such imdirect
subsidies would present difficult empirical, if not legsl, problems.

While there are subsidies in agriculture and manufacturing sectors ia
many countries, the dats presented here do mot tell us vhich sectors are

experiencing the greatest growth in subsidization.

Official Complaints About Subsidies in the Ceneral Agreement
on Tarifls and Trade

The Ceneral Agreement on Tariffs and Trade (GATT) maintains an inventory
of complaints about subsidies vhich were submitted to the GAIT by coatracting
parties during the years 1974 through 1977. The GATT iauventory lists more
thea 100 types of complaints about subsidies or subsidized products. The
documentation of the subsidies in the GAIT inventory varies consideradbly in
quantity and quality. In some cases detailed pr8duct and subsidy information
is given; in others, only a gcncr?l complaint is made with little supporting
documentation.

About 40 percent of products listed in the GATT inventory cover the
subsidy practices of the Eiropean Community (EC). 1/ The bulk of these
products were agricultural products, processed food products, and food-related
chemicals. The coqlaintn did not give couatry detail about subsidies since
the program is Community-wide and is intended to offset export price -
disadvantages resulting from the Community policy of supporting product prices
sbove world market levels. Thus the complaints are directed against a subsidy
sssociated with the Community's common agricultural policy.

In addition, the GATT inveatory has complaints about other products and

services in specific Europear countries. These products included motion-

1/ A fairly, detailed description of EC subsidies (product, amounts, and so
forth) is given in the GATT inventory complsint filed by the United States.
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picture filas in West Germany, Italy, ead the Netherlands, and iron and steel
products, export insurance, shipbuilding, and paper ia Italy.

The GATT inventory also coatains complaints against subsidies for tires
and motion-picture film ia Canada as well as complaints about film subsidies
and a general tax deferral scheme in Japan.

It is relevant to compare the broad pattern of complaints found in the
GAIT iaventory with the brosd sector patterns of acknowledged subsidies
documented using countries' input-output tables. Clearly there is a strong
degree of coincidence, since the bulk of the scknowledged subsidies and
complaints fall im agricultural and food-product sectors. This coincidence is
especially strong for the Europesn Community countries. The GATT inventory
does not contain complaints sbout agricultural and food subsidies in Japan or
Canada as ocns would expect, given the subsidies in these sectors documented by
the Japanese and Canadian Governments. Also, tb’ GATT inventory contains few
complaints about service-sector subsidies. This is significaat considering
the importance of these subsidies in governments' own accounting of their
subsidy practices. It suggests that either (a) indirect subsidies are more
acceptable practices or (b) any possible link of these subsidies to trade is

too remote for easy detection.

One can conclude that the subsidy complaint pattern in the GATT inventory

enforces the view that a subsidy code not covering agricultural products would

weaken the code.

However, if there was evidence that subsidies to manufactured

products were increasing beyond the levels indicated in the countries'

input-output tables, then the code would have a "deterrent" value. Also, it

would appear that GATT contracting parties are not as worried sbout subsidies

to service sectors which could operate as indirect subsidies to sectors
producing traded goods.
A-15



246

Additional Considerations 1/

Subsidy elements msy be present im many govermment programs. It is
difficult to messure the subsi

element in some programs and even more

difficult to relate that element to trade. An example would be the prodlem

posed by determining the subsidy element and the trade effects of export
credit insurance programs of govermmeats. Such programs guarantee export
credit advanced by commercial banks, and can have subsidy elements to the
extent that they encourage exports by providing financing costs below market
rates. If it were possible to measure the subsidy elements, then the next
step would be to determine what exports would have been if official export
credit insurance programs did not exist. Such a determination could be
difficult and time consuming. 2/.

One of the most complete documentations of the possidbilities for

subsidization is given in the Annual Report; 1973-74 of the Australian

Industries Assistance Commission (IAC). The IAC was givea the mandate to
document all assistance to the y'riut.o sector, vhether direct or indirect.
Thus its annual report documents assistance as direct subsidies, grants,
low-interest losus, tax-revenus losses, as well as traditional protection
devices such as tariffs and quotas. Less obvious items cousidered to be
assistance devices include tax rebates for exports, export market development
sllowances, research and development grants for export products, structural
sdjustment assistance, bounties to production sectors, investment szllowances,

postal concessions, export insurance, workers' training grants, and natural

1/ A more complete discussion of these considerations can be found in a
report delivered by the Commission to STR. ("Impact of Foreign Export
Subsidies,” Office of Economic Research, U.S. International Trade Commission,

2/ An argument for some sort of injury test (e.g., documentation of sales
lost in domestic or foreign markets because of subsidies) is that a
datermination process has to begin somevhere and that a party being injured
would be an appropriate initiator for such a process. This institutional
process wogidtelso cut down on the need for complex investigatory work since,
aside from some general equilibrium arguments, some subsidies may uuuto no
one except the taxpayers of the subsidizing govermments.
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disaster relief. The IAC report shows that subsidies constituted about 40
percent of Australian assistance to agriculture, 5 percent of the assistance
to mining, and about 65 percent of the assistance to manufacturing.

The difficulty of quantifying the trade effects of subsidies as well as
the subsidy element in many government programs is illustrated in a recent
book on subsidization of manufactures in the United Kingdom. 1/ This book
quantified and summarized British assistance to industry in 1971. Included
were the write-offs against losses of the government-owned British Steel
Corporation, direct grants and subsidies, and subsidy elements in loans. This
study indicated that only about 1 percent of total United Kingdom
subsidization to industry consisted of subsidy elements in loans. The
remainder vas direct grants (for various purposes including research and
development), subsidies, and losses of public corporations. Making a statis-
tical comparison across the manufacturing sectorsgp of the economy, the study
was oot able to reach any strong conclusion about the effect of the subsidy
pattern on sector trade patterans. ‘Thetc vas some wesk evidence that trade
balances vere more positive (or less negative) in subsidized sectors. However.
there vas no statistical evidence as to whether the improvement was on the
export or import side. .

Recent studies of developing countries' trade policies have suggested
that countries v:ich intervene with export incentives have a tatter record of
growth than those which provide heavy protection to their domestic industries.

One "overview" study has concluded that developing countries can speed the

1/ G. Denton, S., 0'Cleireacain and L. Ashe, Trade Effects of Public
Subsidies to Private Enterprise, London, Macmillan, 1975.

A-17



248

development process by subsidizing exports. 1/ On the other hand, this study
suggests that the reason this strategy may be more successful than import
substitution policies is that developing country governments cannot afford to
subsidize very much and therefore an export incentive (subsidy) program has to
be such more market oriented and efficient than one which protects highly
inefficient import industries (note the relatively low overall subsidy rates
for most of the developing countries in table 4). Traditionally, developing
countries have used a complex mix of protection devices and some subsidization
in order to develop their production capabilities. Because of the growing

importance of U.S. trade vith developing countries, it would seem important

that a subsidy code provide some way of dealing with serious problems caused

by subsidizatior in developing as well as developed countries.

A major problem in assessing trade effects of subsidies is that many
factors combine to determine trade patterns, andsthese factors change relative
to each other and among countries over time. In demand terms, for example,
imports usually respond to duestﬁc economic growth, and exports rupoqd to
foreiga economic growth. In terms of resource allocation smong sectors of an
ecooomy, 8 subsidy or profits or any other inceative that keeps resources ia
oue sector by default keeps them out of another sector. If inceatives such as
subsidies are eliminated, nonsubsidized sectors would benefit over a longer
period because more resources would be available to them. This consideration
presents s particularly difficult analytical problem when an attempt is made
to quantify what trade would have been had the subsidy not existed. Thus the
argusent can be made, for example, that a decrease in European subsidization

to agriculture would benefit U.S. agricultural trade but might harm U.S.

1/ phagvati ond Kruger, "Exchange Control, Liberalization and Economic
Development,” American Economic Review, May 1973.
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manufacturing trade because rescurces would be released from European

agriculture into European manufacturing. While these general "equilibrium"

effects seem abstract, their possible impacts should be investigated if the

MIN results in a subsidy code that could make major changes in the sector

subsidization patterns in the economies of major trading nations.

Finally, there is the question of dealing with subsidies given by
regional or local governments (tax holidays, and so forth). 1In the United
States, this would be state and local governments; in many countries it would
be regional authorities of various sizes and types. While the legal questions
concerning a c;de'l applicability to regional subsidization are complex, the

problems of analyzing the trade effects of regional subsidization would present

additional analytical problems for any body dealing with subsidy complaints.
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Table l.--Ratios of subsidies to current disbursements, 1/ 1964-73

(In percent)

: ] ] ] ] t 3 ] ] [} L] H 1 System of
3 ] ] [] t t 1 : H t H ] 1 Rational
Country t 1964 ¢t 1963 3 1966 3 1967 11968 : 1969 : 1970 5 1971 3 1972 : 1973 11974 3 1975 sAccounts (SMA) 2/
: t [ 3 : % ’ 1 3 3 1 : t P = Present SWA
3 3 1 3 3 ] ] g t 3 3 t 7 = Yorwmer SHA
] ] t ] ' ] te t ] 3 1 ] ]
Canad 1 3.6 £ 3.3 3 4.0 33,4 3.0 3$2.9 312.7 2.5 31 2.5 2.7 5.2 6.4 4
United States-—— t 1.7 1t 1.8 : 2.0 3 1.7 1.7 1.7 11,6 1.5 3 1.9 31.6 ¢+ .8 31 .9 13 4
Japan=—-eccececaee ¢ 3.9 3 4.0 1 4.7 3 35.8 7.5 3 7.1 37.6 37.4 36,8 363 3183 317.0 4
Australia 3/-=——= 3 3.2 1 3.4 3.7 33.8 34,0 14,2 13,9 4.6 3.3 32.7 ¢2.0 3 1.6 1 4
Austrig—==~=cveee 3 6.7 31 6.6 ¢t 6.5 3 3.5 1 5.1 34,8 3 4.6 1 4.5 1 4.3 15.0 £6.6 35.8 4
Belgium====mecmee= 3 3,6 1 3.9 3 4.6 3 4.2 3 4.7 5.0 &0 3.7 3 3.7 4.0 3.3 2.8 3 ]
Denmark-—=cemceeee 3 4,2 3 3.2 1 3.6 3 4.1 1 4.6 3 6.6 4.3 3 4.0 3 3.9 1.3 1 4.2 3 2.5 3 ) 4
Finland--=coceae 313,95 :12.7 :11.8 110.5 1310.0 :11.0 311.9 :10.7 310.4 : 9.3 13.4 114.0 1 4
France--===~v=~== t KA t A 1 NA 1 MA :NA 1 MA 3 $.7 31 4.5 3 4.4 3 4.7 5.1 :5.0 4
VWest Germany--~-— 3 3.3 1 6.1 3 3.8 1 3.4 314.3 3.9 4.3 3.7 3.9 34.3 3.7 13.2 3 r
Greecq-—===ecemee= § .4 3 5.4 3 7.6 1 7.7 s 6.1 3 46.0 3 3.7 3 5.3 3.7 3 9.0 310.4 3 9.4 4
Italy~=~~ce=——e— §t HA 3t NA $ NA $NA 1 BRA N 1 5.1 14.9 315.4 34,8 5.0 6.3 3 4
Netherlands &/~=- t FA 1 NA 1 WA 3 MA 3 2.4 32,6 33.3 3123 2.8 3.8 3.8 113.) ?
Worway—-=eecee—— 3 NA 1t NA ¢t RA 1 NA  313.3 313.6 114.5 314.0 :13.7 :13.6 114.5 :135.0 : 1 4 t;
Swed $3.3 $3.3 £3.7 3.6 33,2 12,6 12.8 2.8 12.5 3 2.7 t 3.2 14.5 1 4 !
Bvitzserland===—— t WA 3 NA : NA t NA $ 5.6 34,6 :3.9 1 4.2 4.3 13.9 14,8 4.8
Turkey--=-====c== $ 6.5 ¢t S.1 3 4.7 5.3 1 3.2 $310.6 1 7.5 : 5.4 5.9 1 MA tMNA : NA 4
United Kingdom-— § 5.2 1 5.2 1 4.8 1 6.1 16.2 :5.5 5.2 149 35.2 13,8 9.3 19.2 4
3 [ s 3 3 3 3 [ : 3 1 3 :
1/ In the present System of National Accounts (8NA), subesidies are defined as grants on current account by the publie

suthorities to (i) private industries and public corporations and (ii) government enterprises to compensate for losses
which are clearly the consequence of the price policies of the public suthorities. Excluded are curreat grants to
producers of private nonprofit services to households. The former SNA includes in subsidies the transfers on curreat
account to private nonprofit bodies mainly serviang business enterprises which are entirely or primarily financed end
controlled by the public authorities. See footnote two for a history of the SNA.

Current disbursements is the sum of final consumption expenditure, property income payable, net casuslty insurance
premiums payable, subsidies, social security benefits, social assistance gramts, current transfers to private noaprofit
institutions serving households, unfunded employee welfare berafits, and curreat transfers, n.e.c.

2/ The former System was formulated in 1952 and continued with revisions until superseded by the present SHA adopted
by the U.N. Statistical Commission at its 15th session. . Not all statistice have been revised according to the new SHA,
hence the most recent statistical series available might be either the present or former system as noted.

3/ Subsidies on wheat and wool recorded on an accrual basis in OECD accounts.

&/ Subsidies which are granted in order to maintain the price of products (especially food products) at a certaia

"lavel are reduced duties levied for same purpose.

Source: Percentages calculated from data in the National Accounts of the OECD couatries, OECD, Vel. IX, 1975.
Dafinitions from United Matioms, Yearbook of Matiomal Accounts Bgatietics, 1973, 1976.
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Table 2.--Ratios of current disbursements to gross domestic product, 1/ 1964-75

(In percent)

[ ] [} ] [} [} [} ] [} 3 [} 3 [ System of

H t ] : H H H t t H H ] t National
Country 3 1964 3 1965 1 1966 1 1967 : 1968 1 1969 1 1970 & 1971 1 1972 3 1973 : 1974 1 1975 sAccounts (SMA) 2/

H ] H '3 t [ t H t ] 3 ] P = Present SNA
3 3 3 : 3 3 3 H 3 H 3 H P = Former SNA
] 3 [ t 1 3 1 3 3 [ 3 1

Canada~-=~==v~=== 125.2 125.0 $25.8 127.8 129.1 :29.8 132.2 132.9 133.6 132.7 134.3 137.1

United States---- 125.8 :25.4 126.6 :28.6 :29.0 :28.8 :30.3 :30. 130.5 1:30.0 1:31.6 133.9

Japan-—--ewceeea= 113.8 :14.6 314.7 314.3 214.2° 14.1 :14.3 314.9 315.7 315.7 118.1 :20.8
Australia~--~-- === 120.0 :21.6 321.9 322.5 121.8 :21.9 122.4 : 23.0 :23.2 :23.2 126.2 128.6
Austrig-=—=ce--e= $28.3 128.4 129.0 $30.3 :31.0 :31.0 :30.3 1:30.6 1:30.3 30.9 331.8 :33.9
$127.8 :30.0 130.6 :31.4 332.9 132.9 130.0 133.8 :35.0 1:35.8 136.4 341.6
Denmark~—- 326.5 125.7 327.3 129.4 31.3 131.1 1334.6 336.8 136.8 136.0 139.7 1343.0
Fialand 126.9 125.8 126.7 128.1 328.7 :27.8 127.6 328.9 :29.4 :28.3 :30.0 332.7
France===~======= t NA t NA t NA 1 NA : NA 1 N 136.6 134.3 1336.2 334.8 3135.5 138.9
VWest Cermany----- :29.6 1130.6 31.2 333.4 1132.6 1132. $131.6 332.8 334.1 :35.1 137.6 341.7
Creece=—~=reem==== 319.8 :20.6 3:21.5 123.6 1$23.5 1:22.5 :22.4 322.8 :22.0 :21.1 324.8 :26.8
Italy-=eee=ceeee—— : NA  t NA 1 NA 3 NA ¢t NA @ NA  332.1 335.4 137.2 136.5 136.0 1339.8
Netherlandg==~=== ¢t NA 1 NA t MA ¢t NA $3,.3 138.2 139.7 :41.6 :62.8 :43.7 146.8 1150.5
Norway--====c-ce= t NA T NA 3 NA 1 NA  333.5 334.8 :36.7 338.4 :39.7 1340.1 :40.3 141.9
Sweden~==<~=~-=== 128.8 129.9 $31.7 1:33.2 135.0 35.8 :36.7 139.3 150.4 340.7 :64.4 :46.8
Switserland-~---= 3 NA t NA t NA 1 NA $20.7 321.8 3121.3 $21.9 121.9 3124.2 325.5 129.2
Turkey-==-====c=- 315.3 :15.5 :15.1 15.4 315.5 316.9 3:16.6 :17.4 :18.0 : NA : NA 1 NA
United Xingdom--~ $30.0 :31.0 :31.5 133.4 :33.9 133.2 133.3 1:33.1 :34.7 3.9 1339.3 141.3
t 3 t : 3 t 3 3 : 3 3 2

6 S0 00 00 00 00 GO ©O G0 00 00 OB 00 05 G0 B 0 % 0 W]
LA A EEEELANEELLELLE LLL/

1/ Current disbursements in the present SNA is the sum of final coansumption expenditure, property income payable, net
casuslty insurance premiums payable, subsidies, social security benefits, social assistance grants, current transfers
to private nonprofit institutions serving housesholds, unfunded employee welfare benefits, and current transfers, n.e.c.

By type of expenditure, the gross domestic product is equal to the sus of the items in respect of final expenditure
on goods and services, in purchesers’ values, less the c.i.f. value of imports of goods and services. By
cost-structure, the items constituting the cost-structure of gross domestic product are compensation of employees,
operating surplus, consumption of capital assets, and excess of indirect taxes over subeidies. The gross domestic
product in purchasers' values in the former SNA differs from that in the present SNA because included are (i) operatiag
surplus (net rent) in respect of dbuildings owned and occupied by government, (ii) motor-vehicle duties and similar
government levies paid by households, and (iii) bank service charges to households. Excluded are charges in respect of
the consumption of machinery and squipment of government and private nonprofit services. Private nonprofit bodies
primarily serving business which are entirely, or mainly, financed and controlled dy the public authorities are
classified as enterprises (industries) rather than as government services. Additions to and withdrawale from stocks of
internally processed commodities are, in principle, valued at explicit costs rather than at producers’ values.

2/ The former System was formulated in 1952 and continued with revisions until superseded by the preseant SHA adopted
by the U.N. Statistical Commission at its 15th eession. Not all statistics have been revised according to the aew SHA,
bence the most recent statistical series available might be either the presant or former system as noted.

Source: Percentages calculated from data in the Matiocnal Accounts of the OECD coustries, OECD, Vel. IX, 1973.
Definitions from United Mations, Yearbook of National Accounts Statistice, 1973, 1976.
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Table 3.—Ratios of eubsidies to gross domestic product, 1/ 1964-75

(In perceat)

] ] ) ] ] g [ [] [ 0 0 0 1 Systea of
s t [} s s L] ] ] t : [ [ 8t Batiomal
Country t 1964 3 1965 1 1966 3 1967 & 1968 3 1969 1 1970 3 1971 & 1972 1973 ¢ 1976 1 1973 sAcceunts (SRA) 2/

] ] ] ] ] ] ] ] ] ] t [ t P = Preseat SNA

] 3 3 ] ] ] ] 3 1 3 t 3 t 7 = Former SHA

[ ] 3 ] [] 1 ) 3 t [ ] ] []
Canad 1 0.9 $ 0.8 ¢ 1.0 1.0 30.9 10.9 1 0.9 :0.8 ;0.8 0.9 1.8 1 2.6 | 4
United States-— ¢ .4 1 .5 1 .3 3 .3 1 .5 ¢ .5 s 3 3 3 31 .6 3 .4 3 .3 s .3 4
Japap-oc—ececew== 3 ,3% 3 ,6 3 .7 3 .8 s1l.1 1.0 1.1 1.1 s1l.1 $1.0 1.9 1.5 3 | 4
Avstralia }/—~==— 3 .6 ¢ .72 s .0 ¢ .9 3 .9 3 .9 ¢ .9 311.1 ¢ .8 3 .6 3 5 31 .4 3 | 4
Austrig—————cev=—— 3 1.9 1 1.8 1.9 1.7 21.6 1.5 3 1.6 3 1.6 1.3 1.6 s 2.1 ¢t 2.0 3 4
Belgium~e~eceee—— 3 1.0 ¢t 1.2 3 1.6 1.3 1.5 1.6 3 1.3 ¢t 1.3 1.3 s 1.4 3 1.2 1.2 r
Denmark-——w=ereee- 3§ 1.0 3 .8 1.0 1.2 1.4 s 1.4 1.9 1.5 1.3 2 .6 3 1.7 s 1.1 3 ?
Fioland-~—==cee—— 3 3.4 3 3.3 ¢ 3.2 12.9 1+ 2.9 3.1 13.3 3.1 3.1 ¢ 2.6 2t 4.0 4.6 r
Prancg——ee—e=———e t HA S HA St MA S MA St MA s MAY 12,0 1.6 $1.5 31.6 11.8 3 2.0 3 ) 4
Vest Cerwmany--— 1 1.0 1 1.3 3 1.2 s 1.1 1.4 1.3 3 1.6 31.2 1.3 31.95 311.4 1.3 3 4
Creecg=v—omren==e 3 .9 1.1 1.6 1.8 1.6 ¢ .9 ¢ .8 11.2 1.3 1 1.8 2.6 s 2.5 4
Italy=—=veecem———e 3§ BA St NA t NA st MA 1 BHA :BA 1.6 3 1.7 2.0 ;1.8 1.8 2.6 : r
Netherlands &/~—— 1 A st MA : BA 31 RA 3 .9 1.0 31.3 1.0 1.2 1.7 1.8 11.7 4
Norway-=c—==e—e—e t BA t BA 3t BA ¢t NA 3 4.3 3 4.7 5.3 315.6 5.4 ¢35.4 ¢ 6.0 2 6.3 : | 4
Sweden—=-======= 3 1.0 1.0 1.2 3121 1.1 3 .9 31.0 ¢ .9 1.0 3 1.1 s 1.4 3 2.1 3 | 4
Switserland-~===— t NA 3 NMA : BA : WA 1.2 31,0 : .8 & .9 $1.0 : .9 1.2 3 1.4 : 1 4
Turkey—c-=w=e=== 3 1.0 ¢+ .8 ¢ .7 ¢ .8 : .5 1.8 $1.2 3 .9 t1.1 :RA 1 RA 31 MA 4
United Kingdow—- 1 1.6 1 1.6 1.5 2.0 : 2.1 1.8 1.7 3:11.6 1.8 12.0 : 3.7 1:13.8 : 4

[ 3 ] [ ] 3 [ 3 3 ] [} [

3

1/ In the present System of National Accounts (SRA), subsidies are defined as grants om current accouat by the publie
authorities to (i) private industries and public corporations end (ii) government enterprises to compensate for lesess
which are clearly the consequence of the price policies of the public authorities. Excluded are current greats to
producers of private nonprofit services to bouseholds. The former SNA includes in subsidiee tramsfers om curreat
account to private nonprofit bodies mainly serving businese enterprises which are eatirely, or primarily, financed and
controlled by the public suthorities. B8See footmote 2 for a history of the SKA.

In present SWA.

By type of expenditure, the gross domestic product in the present SMA is equal to the sum of the iteme im respect of
final expenditure on goods and services, ia purchasers' values, less the c.i.f. value of imports of goode and
services. By coet-structure, The items conetituting the cost-structure of grose domestic product are compensetiom of
employees, operating surplus, consumption of capital assets, and excese of indirect taxes over subsidies. The gross
domestic product, in purchasers’ values, in the former SHA differe from that in the preseat SHA because included are
(i) operating surplus (net rent) in respect of buildings owned and occupied by govermment, (ii) wotor vehicle duties
and similar government levies paid by housebolds, and (iii) bank service charges to households. Kxcluded are charges
in respect of the coneumption of mechinery and equipment of govermment and private nonprofit services. Private
nonprofit bodiesr primarily serving business which are entirely, or wmainly, financed and coatrolled by the publie
suthorities are classified as enterprises (industries) rather tham as government services. Additioms to, sad
withdravals from stocks of intermally processed commodities are, in principle, velued at explicit coste rather thas at
producers’ values.

2/ The former System was formulated in 1952 and continued with revisions uantil superseded by the preseat SRA adepted
by the U.N. Stetistical Commiseion at its 15¢h session. WNot all statistice have been revised according te the wew SHA,
hence. the most recent statietical series availadle might be either the present or former system as meted.

3/ Bubsidies on whest and wool recorded on am accrusl basis im ORCD eccouats.

E/ Subsidies which are granted in order to maintain the price of products (especially foed produsts) at a certais
level are reduced with similarly levied duties.

Seurce: Perceatages calculated frem data in the Natiemal Asecuats of the OECD countries, OBCD, Vel. II, 1973.
Detisitiens frem United Matioms, Yearbook of Natiessl 4scovate Sceciegice, 1973, 1976.
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Table &.-~Ratiocs of subsidies to gross domestic product
for selected developing nations, 1/ 1965-74

(tn percent)

3 ' t ] t [] ] ] t t : Syestem of
] [ ] ] ] 1 ] t t H t Mational
Country 3 1965 & 1966 : 1967 3 1968 3 1969 1 1970 s 1971 : 1972 1 1973 3 1974 iAccounts (SKA) 2/
H 8 1 ] H ] ] t H s t P = Present SNA
3 8 ] 3 3 3 3 3 3 3 : ¥ = Pormer SNA
[ ] ] [] [] ] 3 ] ] ] %
Bragil——wemrcccccan= 3 1.9 11.3 1.3 11.1 $0.9 0.6 3 0.4 £t 0.5 10.6 : NA 1 r
Iren s 5.8 16.5 £ 6.5 16.6 1 6.6 16.5 16,1 5.7 6.3 1 KA ] 4
Repudlic of Korea---- 3 0 1 0 1 O 1 0 1 0 s 0 1 O t1 0 t 0.3 ¢t 2.7 4
Saudi Arabig~~=c~===- 3 NA t NA t 7 3 8 3 9 1 7 @ I 1 3 1 .1 1 MA [ 4
)/ la t KA s RA t NA t .3 : 3t .2 3 .2 : 2 8 2 ¢t W1 3 4
3 t 3 [ ] 3 3 t t

1/ In the present System of National Accounts (SllA). subsidies are doﬂaod as grants onm current account by
the public asuthorities to (i) private industries and public corporations and (ii) government enterprises to
compensate for losses which are clearly the consequence of the price policies of the public authorities.
Excluded are current grante to producers of private nonprofit services to households. The former SNA includes
in subsidies transfers on current account to private nonprofit bodies msinly serving business enterprises
vhich are entirely, or primarily, financed and comtrolled by the public authorities. See footnote 2 for a
history of the SNA.

By type of expenditure, the gross domestic product in the preseat SMA is equal to the sum of the items in
respect of final expenditure on goods and services, in purchasers' values, less the c.i.f. value of imports of
goods and services. By cost-structure, the items constituting the cost-structure of gross domestic product
are compensation of employees, operating surplus, consumption of capital assets, and excess of indirect taxes
over subsidies. The gross domestic product, in purchasers’ vsalues, in the forwer SNA differs from that in the
present SNA because included are (i) operating surplus (net rent) in respect of buildings owned and occupied
by government, (ii) motor-vehicle duties and similar government levies paid by households, and (iii) bank
service charges to households. Excluded are charges in respect of the consumption of machinery and equipmeat
of government and private nonprofit services. Private nonprofit bodies primarily serving business which are
entirely, or mainly, financed and controlled by the public authorities asre classified as enterprises
(industries) rather than as government services. Additions to, and withdrawals from stocks of internslly
processed commodities are, in principle, valued at explicit costs rather than st producers' values.

2/ SHA refers to the Systes of Natiomal Accounts. The former System was formulated fa 1952 and continued
with revisions until superseded by the present SNA adopted by the U.N. Statistical Commission at its 15th
session. WNot all statistice have been revised according to the new SMA, hence tho most recent statistical
seriees svailable might be either thea present or former system as noted.

Source: Defimitions from United Natieams, Yearbook of Watlomal Accounts Statistice, 1973, Volumes I aad II,
1976. Perceatsges calculated frem data in the same volume.
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Table 3.~—~Selected ratios celculated from Japan's imput-output table 1973

(In percent)
] ] _ Ratio of --
] : ] t Exports 13 ] ]
Iaput t Subsidy 3 Subeidy ite total ilmports (dut t Customs duty :Cemmodity tax
output ¢ Sector 1to total 1ito totel : sector iead tax-paid t to duty- and & Ceo duty- and
code toubsidies 1 sector ¢ produc- : to apparent t  tax-paid t tam paid
s s s output 3 tiom 1 _consumption 3 importe 1___iwports
3 3 ] ' 0 s '
1 t Agricult. prod- [} ] [] H ] 1
] ucts, excl. s [} s s ] H
t  industrigl-=—=— 16,9 1 3.6 1 0.1 18.2 ¢ 2.7 0
2 s Agricult. prod- ] ] ] s ] ]
$ ucts, io- s ] ] ] 3 ]
8 dustrial--- ] 0 ] 1 3 9 3 39.7 1 3 ]
[} t Other livestock— 1§ 9 7 3 1 8 0.8 1 3.1 3 0
3 s Forestry & huat- 1 ] ] . : s [}
1 lageeeccccccccee 3 0 (] d 3 8 3 35.0 o ] 0
] t Fishery products— 1 3 3 3 1.2 7.5 5.7 1 (]
7 s Cosl & lignite~—— 3 3.2 40.1 2 85.9 1 0 ] (]
[ ] t Iron or@-=—c=———= g ] ] 3 (] ] 9.3 ] ] 0
9 t Non-ferrous metal 1 ] ] s s ]
I 3 L L e I | 0 ] & 3 1.9 3 5.6 & 3 (]
10 8 Crude petrolewm & ] [ ] [} ]
[ natural gas—==——= 1 1 2.2 3 o1 8 .1 2.3 0
14 t Crain mill prod- (] ] s ] ]
$  uctpe—meccccem= g 7.3 4.2 o1 0.4 3 1.5 1 0
13 8 Miecellaneous food @ ] ] ] s [
1 prepared--- ] 4.1 1.2 1 1.0 3 9.4 6.0 N )
16 s Beverages & alco~ ] [ ] s [
8 holic drinke—— 13 1 8 1 3 3 1 4.3 16.0 3.0
& 3 Other coastruc- ] ] ] ] ] ]
t tioge~—=e-- —— 1 3 ] ] 0 ] (] ] 0 s 0
Y} st Water supply & [] ] s ] ] [}
t sanitary ser- s ] ] s ] ]
8 vicegemm=== H 1.1 3 2.0 1 1] ] 0 ] ] ] 0
48 $ Wholesale and te- [ ] ] ] [
] tafilomememcencae 3 8.6 3 6 1 2.8 9 3 (] ] 0
49 t Pinancial & ineur— ¢ ] J [} ] [
$ ance businese--- 3 A0 3 8 1 .3 3 & 3 0 ] 0
51 1 Reatp=~=~=cecmweee= g 1.3 1 1.4 1 9 3 1 8 o ] 1]
s2 $ Traansportation-=-- 13.2 1 2.6 1 20.9 12.2 [} ] 0
-39 1 Community ser- ] ] t ] 3 ]
t  vicopeemermcceee 3 3.1 1 9 3 0 ] ] ] 0 s ]
60 t Activitiee not ] s ] t ] ]
t  adequately de- ] s ] ] 3
' scribed==vrremcee 5.6 1.7 8.4 3 10.4 t ]
t All sectorg-~—=-- 3 100.0 : 1.4 3 6.3 6.3 1 2.4 3 N
3 ] [ [] 3 3 3
Source: Calculated by the staff of the U.S. International Trade Commlssion, Ofllce of Rcomomic Nesearch,
from dats im Ecomomic Statistics Annual, 1977, Statistics Departmeat, the Bamk of Japan, Tokyo, Japas, Mer. 31,

i978, pp.

I=360.
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Table 6.~—~8alected ratios calculated from Censda's input-cutput table, 1971
(Ia perceat)
3 [ Ratio of —
Iaput-cut- 3 Sector t Subsidy to : Subeidy to 3 Experts to total : lmports te

put code @ 1} tetal t teteal sestor sector pro- ] appareat

1 H subsidies output 3 ductiocn 3___consumption

s t t 3 []
1-3 t Agricultural =——== 7.3 13 1.0 3 27.2 13.1
5-6 s Plohing, hunting, 1@ : ] s s

3 trepping~——=—— 1 1 3 3 3 23.4 19.7
-8 3 Netel mines s 1.0 3 4 13 46.4 3 36.8
911 § Mineral fuelge=== 3 3.4 1.1 1 51.2 51.)
12 t Noa-metal mining~— 0 ] (] [ 52.8 37.7
14-24 38 Yood & beverages— @ 2.3 3 2 3 9.1 8.6
45-49 3 Primary metal in- 3 ] ] ]

3 dustry---- [ 1 8 (] [ 37.8 29.1
64-67 3 Chemical iadus~- s ] ' s ]

t trieg-ecccccce— 3 o ] o s 18.2 : 3.4
7% t Trensportation & 3 s ] 3

t storage--- ] 29.9 2.3 1 7.0 3 1.8
5-77 t Communications~~— 1 26.1 3 5.8 3 1.1 ¢ 1.0
78-79 s Utilitiegomcem—e— 3 3 o1 8 1.7 .
80 t Wholesale trade— 1@ 27.3 1 3.1 1 11.0 1 1.7
82 t Owner-occupied s s ] s

1  dwelling——=——--- 3 2.3 & 3 ] s (]
[ 3} s Pinance, iasur., [ 3 [] 3

] real estate—-—— 3 1.2 1 8 «J 8 2.9
[ ) 8 Accomodations & ] s H s

3 food service——- 3 .1 (] 3 0 ] 0
All 8t Total sector 3 1} ] ]

1 output-———cce=c= a 100.0 3 3 9.3 : 8.7

3 { 3

Sourcet Calculated by the uuﬂ of the U.5. latermational Yrade Commliesion from hu Ia The luput-
in Con 96

t Structure of the Canadian Kc 961-71, Statistice Caneds,

Gce
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Teble 7.—Selected vetics frem West Cormany’s input-cutput table, 1970
: (In pevecat)

' D Racle of —
Taput- ¢ s te [ e te st Impests te ¢ Sxnpects te
output Sester [ ] teotal [ sester ] appareat t tetal sestex
code 3 3 ___subsidias [] sutput 3 __consumption 1 sutput
s 3 0 s g
01 & Agr., ferest, fish— 3 26.0 ¢ 3.6 235.3 2.7
03 1 Ceal, lig., [] 2.8 13 2.2 3 7.6 1 10.9
07 1 Petrel., gas, pred— 3 3 1 & 3.0 ¢ 4.2
09 & Rlestric power & gao— ¢ 9 3 3 3.0 N ]
13 1 Ores and mstalep—— | 2 8 [ ] s 19.9 12.8
13 1 Nos—wmetalliger——————=e 3 3 % S ] 11.3 8.2
17 1 Chemicalg=rreomwrncees § 1 8 ° s 18.0 27.0
19 ¢ Netal preds, eme. [} [} [] ]
1  wsachisery——e—comces g 2 3 (] [} 6.1 10.3
21 3 Agr. & ind. asche——— 3 1 s [ ] [} 16.0 3.6
27 s Netor vehigleg—————— 3 3 3 [ ] [] 15.0 3.6
29 s Other tremsp. oqeip— 'S 2 | [ ] [} 3%.6 7.7
n ce [] | O} S '} 12.7 2.7
33 s Nilk & dairy pred—— 3 4.1 3.1 10.0 4.9
33 3 Other feedg——————mowe= § 1.1 3 -2 1 12.7 3.7
41 1 Textiles & clothing— 2 (] ] 12.0 10.7
43 & Leather & feotwsar—— 3 1 8 [ ] s 19.8 9.6
43 1 Vood & furmiture~———— 3 2 [} [} 7.9 3.?
A7 & Paper & priat ] 1 [ ] s 10.7 5.6
33 & Building & gemstrue— 3 o 8 [ ] [ 3 3 1.0
53 & Recovery & repair—— 1 d 1 8 2.8 6.3
57 5 Waelessle & retafil—— 3 23.4 1.9 8 1 3.4
59 & Ledging & satering—— 1 o1 8 ° [ 2.6 [ ]
61 & Inland tramepect———=== § 2.7 6.9 1 4.6 3 8.7
63 1 Ses & air tramep-——=— o 3 4 3 3.8 70.6
63 1 Aux. trems. serviece— 3 1 3 2 22.6 ¢ 20.0
67 1 Commmaication—————ve— ¢ 1.4 1.0 8 3 .3
71 1 Busisses servicos—— 3 % 2 8 11.3 4.3
73 s Reatal serviceg—=——~=— 10.0 2.3 ° [} .1
75 s Bdwea. & res. wht— § 1 3 R | (] ] 1.4
77 s Bealth merket 3 ol 0 d 3 [ ] ] [ ]
79 1 Recreat. & euiturel-— 3 8 2 8 4.9 N )
All 1 Tetal secter output— 13 100.0 % 1 10.2 : 9.9
] [ 3 [ ]

“Teureet Caleulated by the stall of the U.0. Internatlens] Trede Comnloilen frem dota Ia Imput-

Eg-f»qh' " 3 gquchl.ﬂ-lﬂo. Burestat, Statistisel Offiee of the Durepesa Commmmities,
T8 » P .
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Table 8.~—Belected ratios from Itely's input-output table, 1970

(In percent)
3 B Ratlo of —
Input- 1 1t Subeidy to ] Subsidy to t Importe to 1t Bxports to
output Sector ] total ] total secter : apparent 3  tetal sector
code__t 3 ___oubsidies : output 1__counsumption 8 output
' 0 s s :
01 & Agr., forest, fish—— 3 26.3 2.7 19.2 4.9
07 : Petrol., gas, prod— 3 1.3 1 .3 3 30.0 @ 11.93
09 1 Electricity & gag——= 3 1.4 1 4 3 1.3 3 N
135 3 Noa-metallic minersl— 3 2.8 1.1 10.8 12.3
29 1 Other tranep. equip-—— 3 3.6 3.7 23.6 22.8
33 & Milk & dairy prod——— 3 & 3 “ 3 15.4 2.8
35 1 Other foodp~=—vcowenee § 1.6 3 3 6.7 3.2
39 & Tobecc s 2 2 3 5.6 13 (]
$3 ¢ Building & comstruc—— 1§ 3.1 3 3 o ] 0
S7 & ¥Wholesale & retail—- 3 4.3 4 3 3.6 1 S.1
359 & Lodgiag & catering—— 3 3 A .2 3 0 [] 0
61 : Inland transpor————=== } 2.6 3 11.6 8 6.8
63 1 Sea & air trenspor—— 9.7 7.7 3 19.0 3 9.1
65 3 Aux. tramsp. serv———=- § 6 <7 3 22.% 18.4
69 1 Credit & insurance~—-— 3 7.3 3 2.3 2.6 3 3.2
" 77 1 Heslth market ] 4.0 1.9 3 o [ (]
79 3 Recrea. & cultural—— 3.7 2.2 1.3 1 1.4
' Al1 3 Total sector output—— 13 100.0 1 Y N} 11.1 9.7
[ t ] 3 3

Source: Calculated by the etaff of the U.8.
Iaput-Output, Italis-1970, Burcetat, Statistical Office of the Buropess Conmmaities, Lunembeurs,

Taterastional Trade Commlsslon Irom data ia lavola

192
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Table 9.—8Selected ratios from the Netherlands' iaput-output table, 1970

(In percent)
' s Ratio of --
Input- 3 t~ Subsidies to t Subsldies t Importe to 1 Exports to
output ¢ Sector ] total ] to total 8  appareat 8t tetal sector
code 1 subeidies : output 1 _comsumptiom 1 eutput
s ' 3 s ’
01 1 Agr., forest, fish—— 3 2.4 0.3 3 29.9 3 20.6
03 : Coal, lig., bdriq ] 4.4 10.3 55.9 o4.6
29 : Other transp. equip— 1 3 3 .1 3 43.2 30.0
31 1 Meates 3 9.2 3.3 3 21.0 30.4
33 s Milk & dsiry prod— 3 40.4 23.8 : 13.7 3 3.1
35 : Other foods ] 19.6 2.6 21.3 22.3
37 1 Beverages ] 4 3 4 3 21.7 10.8
$7 & Wholesale & reteil—~ 3 3.6 1 3 3 7.9 3 20.9
61 : Inland tramepor——==—== § 7.2 2.4 3 6.2 1 21.1
73 1 Rental service=————~— 3 12.9 . 5.8 1 (] ] [ ]
[ 1] st Total ] 100.0 7 26.9 23.9
% [} 3 % 8

Sou Talculated by the otall of the U.3. Iaternatienal Ireds Commission Irem data (s lnput-
/ 0“5 'hboll Nederlend—-1970, Burestat, Statistical Offies of the Burepesn Commmaitises,
o PP .



Table 10.—8elected ratiocs for the 5 wost heavily subeidised
sectors in specified countries

Couatry, year, sad secter

(Ia percent)

Ratio of —

Japan (1973):
Agricultural products, exel.

industrial
CGrain mill products
Wholesale and retail
Transportation
Activities anot adequately
described
Canada (1971):
“t culture
Mioeral fuel
Transportation sad storage~——==—eee=
Communications
:{’ Wholesale trade
I~ MT“L"JZJL”"_)'
w0 Agriculture, forestry, & fishing———
Milk and dairy producte
Wholesale and retail
Inland transportatiom-—cececcccccecs
Rental services

Italy (1970):
Agriculture, forestry, & fishing~—-

Wholesale and retail--~=--
Inlend transportatiom:

Sea and air tramsportatiom
Realth merketing services—————ecce==

Betherlands (1970):

" Coal, iignite, end driquettes————
Milk and dairy products
Other food
Iulaad traasportatiocm—~—r——eecceccens
Reatsl services -

-_lub-id, to &t Exports to : lImsporte to
total s tetal sester appareat
subsidies 3 output $__comnsumption
] [
] [
] ]
16.9 3 'S 0.1 3 18.2
37.3 .11 4
8.4 3 2.8 3 9
13.2 3 20.9 3 12.2
] ]
5.6 3 8.4 3 10.4
t ]
7.9 3 27.2 3 13.1
3.4 3 ‘$1.2 3 1.3
29.9 3 7.0 s 1.8
26.1 ¢ 1.1 ¢ 1.0
27.3 3 11.0 1.7
] ]
26.0 3 2.7 s 25.9
4.1 3 4.9 1 10.0
25.4 @ 3.4 N ]
22.7 8.7 12 6.4
10.0 3 1 (4]
] ]
26.3 1 4.9 3 9.2
4.3 3 3.1 3.6
28.6 6.8 3 <8
9.7 3 80.6 3 19.0
4.0 3 0 0
] ]
&4 1 bA.6 3 53.9
40.4 3 32.1 3 13.7?
19.6 3 22,5 3 21.3
7.2 ¢ 21.1 s 6.2
12.3 3 0 (]
3 3

Sourcas Tebies 1-9.
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Table Li.~~Allecation of subesidies in selected countriee (svbeldiee by secter

a’ a pc-ceat of

total eubeidiee), 1970, 1971, and 1973

—
Yest

1 0 0 [ s
Aggregated {aput-eutput sectors t Jepen, $ Canads, § Germany, : 1Italy, i1Nethsrlandse,
$ 1973 3 19711 1970 t 1970 1970
s ] ] t ]
Agriculture, ferestry, & fliohing——— 1 17.8 3 7.6 3 26.0 3 26.3 3 2.4
Mineral & fuels: ] 3.2 3.4 3 3.2 1.5 4.4
Coal and ligaite ] 3.2 3.4 ¢ 2.8 : 0 4.4
Crude petroleum & matural gas~————=— 3 13 [ 3 1.9 3 [ ]
Matal sining [} 11 1.0 ¢ 2 0 ]
Nonmetallic miniag ] 0 1 0 3 2.8 3 0
Food and beveragest [l 41.5 2.9 ¢ 6.1 3 2.0 2 9.6
Carcass, meat prode. & prep-———————= 0 ] 93 0 9.2
Dairy producte [ [] 2.9 4.1 1 N ] 40.4
Crain mill producte [} 3.3 ] 1.1 ¢ 1.6 ¢ 19.6
Other foods [ 4.1 3 ] ] 3
Beverages 1] .11 ] 0 0 1 -4
Tobacco producte s 0 0 1 0 3 28 [}
Textiles & clothing s 0 0 1 21 0 1 (]
Chemical producte ] o 0 S W] 0 3 ]
Rubber & plastices s 0o 0o 0 0 0
Leather & fer ] 0 0 1 0 0
Wood & products, facl. paper & [ [ [ ] ]
publish ] 0 0 s N 0 1 [}
Primary metale & fabriceting- [} 0o 1 2 0 [}
Machinery & other manufacturing: ] 0 0 & 3.6 3 S ]
Agricult. & Indust. mach [ 0 0 18 0 [
Office mach. & equipment ] 0 o 13 0 1 o ]
Elect. machimery ] 0 0 1 0 0 [ ]
Motor vehicles [} 0 0 31 0 [ ]
Other transport. equipment--- [} 0 0 3 3.6 ]
Other masufactures [} 0 0 0 1 0 0
Construction ] 1 0 6t 3.1 (]
ng comustruction ] s 0 N | 3.1 [}
Recovery & repairs ] o1 0 11 0 13 (/]
Rlectric, gas, & water utilitiest ' 1.1 s S 91 1.4 3 (]
Electric & gas ' 0 S 91 % 1.4 °
Water & [ 1.1 [ ] s ]
Wholesale & reteil [ 8.4 3 27.3 s 235.4 3 4.3 1 3.6
Transportation & storaget ] 13.2 ¢ 29.9 3 23.2 2 38.9 s 7.2
Inland transportatiom service- ] ] s 22.7 3 2.6 . 7.2
Sea & air tresaspertation sersvice—— 13.2 29.9 3 -3 9.7 ¢ [ ]
Auxilisry tremspertatioa service— 3 ] s 13 .63 [}
Communications (] 0 4.1 1.4 1 0 1 0
Finance, insurance, real sstatae: ] 5.9 : 3.9 10.6 @ 7.5 3 12.3
29 s 1 ance 3 4.4 3 [ .1 7.9 1 0
Real esstat ' 1.5 3.9 s 10.0 3 0 12.3
Accomodations & food services-———ce—== | YN} s 11 5 X 0
Other & mot adeq. descrided- [ 8.8 ¢ 0 61 8.0 3 0
3 3 ] 1 ]

Sourcet Country imput-ocutput tebles
Note.~~ Becsuse of reuadiag, figures

neatiened in tables 5-9.

uay met add te the totale shewa.
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Table 12.-—8ubsidies less current surplus of Covernment emterprises ia the United States, 1960-7¢

(In millions of dollars)
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Jasle 12.--5u¢beidice less

current surplus of Covernment enturprizss, 1569-7¢--Zoat..1ed

(In millions of dollars)

: : ' [} 1 t [} [ [ : B t : [ B : : [
Line: : 1960 : 1961 : 1962 : 1963 1 1964 : 1945 : 1966 : 1967 : 1963 : 1969 : 1970 : 1971 : 1972 ¢ 1373 : 1974 : 1975 i h
. H t : H H t H H s H : : : H : : *
- 1 t 1 1 T 1 T 1 A : s 1 1 : : : :
15 :Srate and local-:~2,193 :-2,328 :~2,433 :1-2,7%4 1-2,848 1~2,966 :-3,002 :-3,055 :-3,163 :-3,348 :-3,600 :-3,803 :-4,217 1-4,3%] :-%,375 :-4,403 :-5,179
16 : Subsidicg=====t O: ¢ 0 0: 12 ¢ 10 s 18 26 26 ¢ 27 5 ¢ e 3 W ¢ 53 2 81 @ 116 1y 23
17 : Lless: Current: [ H H t ] t H 3 B H t H H H . !
: suvplus of ! : ' ? : : : : : : : : : : : : -
t government ! H t : : H : : H i t t t H 3 : s
H eater- H s : 1 ] . 3 ] t H : : H H t H H i
H prises--=~==: 2,193 3 2,328 s 2,433 : 2,766 : 2,838 : 2,984 : 3,026 : 3,081 : 3,190 : 3,373 : 3,624 : 3,839 : 4,270 : 6,432 : 4,841 : 4,621 @ 5,50
H t : H t H ] H H ] H t i H H t H ]
18 Water aud 3 3 t 3 ] H t ¢ 1 H t H ] ] [ H :
t sever— 3 s [ ] ] [ 1 1 t t ] H H t H H t
H age=====3 656 3 631 3 766 : 879 : 96 : 952 : 95« 9% : 933 : 1,065 : 1,225 : 1,333 : 1,301 : 1,595 : 1,620 : 1,644 1 1,613
19 Gas and ] ] ] ] t ] H t ] t H H H H H T t
t elec~- ) ] ] ] ] H ] s H H t H ] ] t t t
: tric- 1@ H ] : H t 3 H H H H t H t H T ¢
[ fty—===1 GA9 : 675t 206 : 856 : 873 : 909 : 916 : 963 : 1,023 : 1,076 & 1,129 5 1,142 : 1,252 : 1,415 : 1,499 : 1,681 : 2,730
20 : Toll fa- @ t H ] ] 1 H 1 H ] H t t 1 H H
: eili- H H ] ] ] H H ] H t 3 t ] H H H t
¢ ties==—=3 339 ¢t 373 : 405 : A2 : 46): 513 349 1 5701 399 : 6172 : 6AB : 670 : 728 767 1 733 ¢ 457 1 736
21 Liquor H T t : ] H H t H i H H H H ] H H
t stores——: 251 ¢ 252 s 23563 20A: 278 : 301 323 ¢ 350 : 377 : 392 : 403 :  A12 : A17 : 433 : L3R A4l 438
22 : Air and H H ] H ] ' ] t H H 1 H H H H H H
H water ¢ t t H t t H : t H H t : : : H s
3 terwi- @ s s H H ¢ H H H : H H : H H H H
: nale==—1 8 : 106 117 ¢ 137 ¢ 151 @ 170 : 194 : 229 259+ 283 : 309 : 1 A19: & 313 ¢ 335 s 358
2) ¢ Wousing ¢ H t ] t 1 H ] t t t H H ] : : :
] and ur—- 3 s H H t ¢ : t : H H 1 t H 1 t H 3
H ban re~ t H H H ] H 1 H : : H H t H H t H
H newal==-: 180 20 : 175 : 22) 204 ; 207 191 : 190 : 216 ¢ 227 : 264 : 363 : 461 ¢ 3i8 ¢ 564 €i0 : 1,161
2% Public t H t i ] H H H t H H H H ] H H H
i trans- t t : t [] t H : : : B H 3 3 H H H
H itm==e—ey -18 10 17 =3 -28 : -61 : -5 76 : =144 t =165 3 =215 : =367 : =581 : =722 1~1,13) 1-1,275 :-1,42)
25 @ Other 3/~—1 32 : 58 11 @ 12 ¢ -3 =7 : =37 2 -51 @ 71 ¢ ~l462 : =139 : -90 3 152 @ 207 : 223 @ 22
: 3 ! 3 t : : 3 i T : ] t : : H ! 2
1/ Consists largely of subsid.cs to exporters of farm products and to railroads.
2/ Consists largely of Federal Inposit Insurance Corporstion, Federal Savings end Loan Inzucance Corporation, Covernment National Mortgege Aseociation,

and Export-lmport Bank.
3/ Consists of State lotteries, off-track batting, local parking, and miscellancous acitvities.

Sources

Department of Commerce, Bureau ci iLc

¢ Anslyeis.

The National Incowr urrd Products Accounte of the United States

e e o e altedut

Statistice for 1

1929-

Sutvey of Current Jusiness, July 197/,

74 Statistical Tables, & supplement %0 the Survev of Current Sugsiness, U.S.

¥/3-76 are from 1be

92
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Appendix B

SENERAL AGREEMENT ON
TARIFFS AND TRADE

Committee on Anti-Dumping Practices

PROPOSED REVISIOR OF THE AGRERMENT ON IMPLEMENTATION

OF APTICLE VI CONSEQUENT TO THE PRESENT STATE OF
NEGCTIATIONS OF SUBSIDIES/COUNTERVAILING MEASURES
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AGREEVINT OF IMPLEMERTATION OF ARTICLE VI
OF THE GENERAL AGREEENT Oh TARIFFS AKD TRADE

The parties to this Agreement,

Recognizing that anti-dumping practices should not cosstitute an
unjustifiadble fn;mnunt to international trade and that ntx-dming duties

may be sppned ageinst durping only if such durping causes or threatens
material injury to an estadlished industry or materially retards the
establishaent of an industry;

Considering that it is desiradle to provide for equitadle and open
procedurcs es the bas.s for s full examination of dumping cases;

axing into account the particular trade, developaent and financial
peeds ot developing countries; and

Desiring to interpret tie provisiocns of Article VI of the General
Agreezent and to elsborate rules for their spplication in order to provide

ester xfomt and certainty in their implementatiocn;
& 'n!.“ for e \‘huy.o.&,. efhet am‘.d q-sh:. reolaien of J-;rkt

Berebz szree as follovs: Witing ends s Agrament)
PART I - ANTI-DRPING CODE
Article 1
Principles

The imposition of an anti-dumping duty is & measure to de takes only
under the circumstances provided for im Article VI of the General Agreement
and pursuant to investigations initiated! and conducted in accordance vith
the provisions of this Code. The folloving provisions govern the spplication
of Article VI of the General Agreement in 8o far as action is taken under ~
anti-dunping legislatiog or regulations.

Article 2
Determination of Dumping

(a) Yor the purpose of this Code a product is to be considered as deing
durped, §.e. introduced into the commerce of another country at less than
its normal value, if the export price of the product exported from coe
country to another is less than the comparadle price, in the ordinary
course of tradey for the liko product vhen destined for consunptiocn ia
the exporting country.

l'na proeodurd sction by vhich & signatory tox-.n: commences &n
investigation as provided in parsgraph (f) of Article 6 -

B-1



266

(v) Throughout this Code the term "like product” ( uit similaire”)
shall de interpreted to mean & product vhich {s fden¥ical, £.¢. alike
is a1l respects to tbe product under consideration, or in the adeence
of such & product, another product vhich, although sot alike ia all
respects, bas cbaracteristics closely resesbling tbose of the product
under considerstion.

(c) In the case vhere products are not imported directly from the
country of origia but are exported to the country of importation from
an intermediate country, the price at which the products are sold fros
the country of export to the country of importatica sball sormally de
compared vith the cocparsble price in the country of export. Hovewver,
comparison may be mads vith tde price in the country of origia, if, for
exaxple, the products are merely trans-shipped through the country of
export, or such products are not produced zthc country of export, or
there is Do comparsdle price for them in the country of export.

(4) ‘hen there are no sales of the 1ike product is the ordinary course
of trade in the domestic market of tbe exporting country or vhen, Decsuse
of the particular market situation, such sales 8o not permit o
comparison, the margin of dunping shall de determined by eaquz::"
vith o le price of the like product vhes exported to any third
country vhich may be the highest such export price dut should de o
rotuuntotin price, or vith the cost of productica ia the country of
origin plus & reasonsdle amount for adainistrative, selling and any
other costs and for profits. As s general rule, the additiom for
profit shall not exceed the profit normally realiszed ca sales of
products of the sams general category ia the domestic market of the
country of erigin.

() In cases vhere there is no export price or vhere it appears to the
sutborities] ccncerned that the export price is wmreliadle ecause of
association or a compensatory arrangement detveen the exporter and the
irporter or a third party, the export price may de constructed on the
basis of the price at vhich the imported products are first resold to
an {ndependent duyer, or if the products are not resold to an
independent duyer, or not resold is the conditios as imported, om such
reascnadle basis as tbe autborities may determine.

Lben in this Cods the term "suthorities” is uscd, it shall be
intcmmd o8  msaning authoritiss at an appropriate, senior level.

B-2
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(£) 1In order to effect s fair comparison detveen the export price and
the domestic price in the exporting country (or the country of origin)
or, if applicable, tbe price established pursuant to the provisions of
Article VI:1(b) of the General Agreement, the tvo prices shall be
compared at the same level of trade, norrally at the ex-factory level,
and in respect of sales made at as peearly as possidle the sams tims.
Due allovance shall de made in each case, on its merits, for the
differences in conditions andterms of sale, for the differences in
taxation, and for the other differences affecting price comparadility.
In the cases referred to in Article 2(e) allovance for costs, including
duties and taxes, incurred betveen importation and resale, and for
profits accruing , should also de made.

(g) This Article is vitbout prejudice to the second Supplementary
Provision to paragraph 1 of Article VI in Annex I of the General

Agreenent.
Article 3

~ Determipaticn of !njuri’

(a) A deternination of injury for purposes of Article VI of the General
Agreement shall be based on positive evidence and involve an objective
examination of both (a) the volune of the dumped imports and their
effect oo prices in the domestic market for like products, and (d) the
consequent impact of these imports on domsstic producers of such

products.

(b) With regard to volume of the durped irports the investigating
authorities shall consider vhether there has been & significant increase
in dumped imports, eitber in adsolute terms or relative to productiom
or consuzption in the importing country. With regard to the effect of
the duxped imports on prices, the investigating autborities shall
consider vhether there bas been & significant price undercutting by
the dunped imports as compared vith the price of s like product of the
{mporting country, or vhether the effect of such imports is othervise
to depress prices to a significant degree or prevent price incresses,
which othervise would have occurred, to 8 significant degres. No coe
or several of these factors can necessarily give decisive guidance.

Lnder this Code the ters "injury™ shall, unless othervise specified,
de taken to msan material injury to s domestic industry, threat of material
injury to & dooestic industry or msterial retardation of the estadlishment
of such an industry and shall de interpreted in accordance vith the
pavhi.ou' of this Article.

i L
‘ B-3
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“(e) The exaninaticn of the impact oo the industry concerned shall
foclude an evaluction of all relevant ecoooaic factors and indices
having & bearing oo the state of tbe industry such es actual and
potential decline in output, sales, market shars, profits, productivity,
seturn oo investaments, or utilizetion of ecapacity; factors sffecting
Gomsstic prices; actusl and potential segative effects on cash flow,
inoventories, employment, vages, growth, adility to raise capital or
{ovestasats. This list is not exdaustive, sor cap coe or several of
these factors necessarily give decisive guidance.

(a) It must de demcnstroted that the dumped imports are, through tbe
effectsd of duping, cmlig: injury wvithin the meaning of this Code.
There may be other factors® vhich at the same time are injuring the
industry, and the injuries caused dy other factors must oot de
sttridbuted to the duxped ixmports.

(e¢) The effect of the duzped imports shall de assessed in relaticn to
the domestic zroduction of the like product vhen availadle dats peramit
tbe separste identification of production in terms of such criteris

as: the production process, ths producers' realissticns, profits.

Whea the domestic production of the like product has no separste
fdentity in these terns the effects of the &umped izports sdall be
assessed by the examination of the production of the narrovest growp or
range of products, vhich includes the 1ike product, for which the
pecessary information can be provided.

(f) A determination of threat of injury shall de based ca facts and
not merely on allegation, conjecture or remote possidility. The change
{a circunstances vhich vould create a situaticn ia which shc Gunping
vould cause injury sust be clearly foreseen and {mminent.

(g) With respect to cases vhere injury is threstened by Gumped imports,
the application of anti-duzping msasures sball e studied ard decided
vith special care.

'hr consideration: reference to affilistes of a complainant.
145 set forth in parsgraphs (b) sna (e) of this Article.
28uch factors include, inter alis, the volume and prices of imports not .

scld at &uping prices, contraction in demand or changes {m the patterns of
coosuption, trade restrictive practices of and competition detveen the
foreign and omestic producers, developments in technology and the export
performance and productivity of the dcmestic industry. ’

3o0e exaaple, though not an exclusive one, is that there is convincing

reascn to Delieve that there will be, ia the immsdiate future, substantially
{ncreased importaticns of the product at dumped prices.

B-4
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Article &
Definition of Industry

(a) In determining injury tbe term "domestic industry™ shall de
interpreted as referring to the domestic producers as a vhole of the
1ike products or to those of them vhose collective output of the
products coostitutes s major proportion of the total domestic
production of those products except that

(1) when producers are relsted to the exporters or importers or are
thenselves importers of the allegedly Sumped product the {ndustry
ey be interpreted as referring to the rest of the producers;

(ii) in exceptional circunstances the territory of a party may, for the
production in question, be divided into tvo or more competitive
markets and the producers vithin each market may de regarded as o
separate industry if (a) the producers vithin such market sell all
or almost all of their production of the product im question in
that market, and (b) the demand in that merket {s not to sxy
substantial degree supplied by producers of the product ia
question located elsevhere in the territory. Ia such circum=
stances, {injury may be found to exist even vhere s major portion of
the total domestic industry is not injured provided there is o
concentration of dumped imports into such an isolated market and
provided furtber that the dumped imports are ceusing injury to the
producers of all or almost all of the production vithin such

sarket. .

(b) then the industry has been interpreted as referring to the
producers in a certain area, i.¢. & market as defined ia

Article (a)(ii), enti-aumping duties sball de levied? only cm the
products in question consigned for final consumption to that ares.
Wen the constitutiocal law of the importing country does mot permit
the levying of snti-dumping duties on such a dasis, the importing party
may levy the anti-dumping duties without limitetiom only if (1) the
exporters shall have been given an opportunity to cease exporting at
Sumped prices to the ares concerned or othervise give assurances
pursuant to Article T of this Code, and adequate assurances in this
regard have not been promptly given, and (2) such duties cannct be
levied on specific producers vhich supply the ares in questiocm.

1 wlerstanding amcog parties should be developed defining the vord
"related” as used in this Code.

2,5 weed in this Code *"Jevy" shall mean the definitive legal essessment
of a Guty or tax.
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(c) Were tvo or more countries bave reached wmder the provisicns of
Article XXIV:8(a) of the Gsueral Agreement such a level of integratica
that they bave the characteristics of a single, unified market, the
industry in the entire ares of iategrstics shall de takea to e the
industry referred to in paragraph (a) sdove.

(4) The provisicns of Article 3(e) shall be spplicadle to this
Article.

Article §

Initistion end Bubsequent Investigatioce

(a) A investigstion to determine the existence, Gegree and effect of
. ey alleged dumping shall normally be initisted upon & written request
by or oo debalf of the industryl affected. The request sball iaclude
sufficient evidence of the existence of (a) dumping; (b) injury witdis
the meaning of Article VI as interpreted Dy this Code and (c¢) o cousal
link betveen the dumped rts and the alleged injury. If is special

circumstances the authorities concerned descide to initiste aa
iovestigation vitbout baving received such a request, they shall
mma caly if they bave sufficient evidence on all poists wmder (a)
to (¢e) adove.

(v) Upon initistion of en investigaticn and thereafter, the evidence
of dboth dumping and injury ceused theredy should be oconsidered
simultancously. Ia any event the evidence of dotd dumping end injury
shall de considered simultaneouwsly (s) in the decision vhether or not
to initiete en investigation, end (d) thereafter, during the course of
the investigation, starting ca & date not later them the earliest date
on vhich {a accordance vwith the ions of this Code provisicsal
msasures may be applied, ex~ept in the cases provided for in

Article 10(c) in vhich the sutdorities sccept the request of the

© exporters.

(e) n spplication shall be rejected and sn iavestigatica shall de
terminated prosptly as soos a8 the suthorities concerned are sstisfied
that thers {s not sufficient evidence of eitder &umping or of {ajury
to Justify procesding with the case. There should de diste
ternination ia cases where the margia of &umping or the volume of
dunped imports, actual or potential, or the injury {s negligidle.

(a) A acti-Gmping proceeding shall not hinder the procedures of
customs clearance. .

(e) ZIovestigations shall, except in special circumstances, %e -
concluded vithin one year after their initiatica.

LY Gefined, in Article L.
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Article 6 .
Evidence

(a) The foreign suppliers and all otber interested parties shall de
given axmple opportunity to present im writing all evidence that they
consider useful in respect to the anti-dumping investigatios in
question. They shall also have the right, oo justificetion, to present
evidence orally.

(b) The suthorities concerned shall provide cpportunities for the
cocplaivant and the importers and exporters kaowva to be concerned and
the governments of the exporting countries, to see all informstion
that is relevant to tbe presentation of their cases, that is mot
confidential as defined in paregraph (c) delow, and that is used by the
sutborities in an anti-dumping investigation, and to prepare
presentations oo the dasis of tbis informaticm.

(¢) Any information wbich is by pature cocnfidestial (for exsmple,
bDecsuse its disclosure vould de of significant competitive sdvantage to
& competitor or because its disclosure wvould bave & significantly
sdverse effect upon @& persco supplying the informstion or upos & persco
froa vhom he scquired the iufomtio:’ or vhich is provided cn a
confidcotial dasis by parties to an anti-dusping investigatios shall,
upon cause shovn, de treated ss such by the {nvestigating authorities.
8uch information shall mot de disclosed vithout specific permission of
the party submitting it.l Parties providing confidential informstice
may be requested to furnish non-confidential sumaries thereof.. Ia tbe
event that such parties indicete that such informstion is mot
susceptible of summary, & statement of the reascns vy sumsarisstics is
not possidle must de provided.

(a) Bovever, if the suthorities concerned find that a request for
confidentiality is not varranted and if the supplier is either
wvilling to make the informatice public or to authorize its disclosure
in generslized or summary forms, tbe suthorities would be free to dis-
regard such information unless it can be demonstrsted to theiy
sstisfaction from appropriste sources tbat the informatiom is correct.

(e) In order to verify informstion provided or to obtain further
details the suthorities mey carry out investigaticos in otber cowtries
es required, provided they obtain the agreement of the firms concerned -
and provided they notify the represestatives of the government of the
ocountry in questico and unless the latter odbject to the investigation. -

lparties are svare that in the territory of certain parties sclosure
pursuant to & parrovly drevn protective order may be required. Parties ..
agree that requests for confidentiality should not be arditrarily rejected.

B-7
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(£) ‘hen tbe competent autborities are satisfied that thers is
sufficient evidence to justify initiating ea anti-dumping investigatiocs
pursuant to Article 5, the party cr parties the products of vhich are
subject to such investigation and the exporters and importers kaovn to
the investigating authorities to bave an interest therein and the
complainants shall be potified and o pudlic motice sdall de givean.

(g) Througbout the anti-dumping investigaticn all parties sball bave

a full opportunity for the defence of tbeir interests. %o this end,

the autharities concerned shall, om request, provide opportunities for
all directly interested parties to meet those parties vith adverse
interests, 80 that opposing vievs may be presented and retuttal
argunents offered. Provision of such opportunities must take accoumnt of
the need to preserve confidentiality and of the convenience to the
parties. There shall be no cbligation oo any party to attend o

meeting and failure to 40 80 shall not be prejudicial to that party's
case.

(b) In cuses in vhich any interested party refuses access to, or other-
vise does not provide, necessary information within & reasonadle period
or signifticantly izmpedes the investigatiocn, preliminary and final
findings, affirmative or negative, may be mede on the basis of the

Cacts availabdle.

(1) The provisions of this Article are not intended to prevent the
suthorities of a party fram proceeding expeditiously with regard to
initiating an investigation, reaching prelimioary or £inal findings,
vhether affirsative or pegative, or from applying provisicoal or fisal
measures in accordance vith the relevast gwrovisions of this Code.

Article T

Price Undertakings

(a) Proceedings -y‘ be suspended or terminated vithout the impositica
of provisional measures or asti-duwmping duties upon receipt of satis-
factory voluntary undertakings from any exporter to revise its prices
or to cease exports to the ares in questiocs st dumped prices so that
the authorities are satisfied that the injuricus effect of the dumping
{s elininated. Price increases under such undertakings shall not de
higher than pecessary to eliminate the margin of dumping.

Irne vord "may® sball not be interpreted to allov the simultanecus
continuation of proceedings with the implementation of price undertakings
except as provided {n paragreph (c). .
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(d) Price undertakings shall not de sought or sccepted from exporters
unless the authorities have initiated an investigetion in accordance
with the provisions of Article S of this Code. Undertakings offered
peed pot be accepted if the authorities of the importing country
consider their acceptance inpractical, for exanple, if the mmber of
sctual or potential exporters is too grest, or for other reascas.

(e) If the undertakings are sccepted, the imvestigation of injury

shall nevertheless be conpleted if the exporter so desires or the
suthorities so decide. If a deternination of po injury or threat
thereof is made, the undertaking shall autcvatically lapse except in
cases vhere s determination of no threat ! injury is due in large part
to the existence of a price undertaking. In such cases the authorities
concerncd may require that an undertaking be maintained for s reasonadle
period consistent vith the provisions of this Code.

() Price undertekings may be suggested by the suthorities in the
{rporting country, but no exporter sball be forced to eater into such
an unlertaking. The fact that exporters 40 not offer such undertakings,
or do not accept an invitaticn to do so, shall i o way prejudice

tbe consideration of the case. Nowever, tbe authorities are free to
deternine that a threat of injury is more likely to be realized if the

dumped inports continoue.

(e) Authorities in en importing coustry may require any exporter frca
vhom undertakings bave been accepted to provide periodically information
relevant to the fulfilment of such undertakings, and to pernit verifics-
tion of inent data. Im case of vioclation of undertakings, the
suthorities of the ioporting country may take, in confarmity with the
provisions of this Code, expeditious actions vhich nay constitute
{mnediste application of provisional measures using the best information
availadle. In such.cases definitive Quties may be levied in accordance
wvith this Code on goods entered for consumption not more than ainety
days befors the application of such provisional measures, except that
any such retroactive assessoent shll pot apply to imports entered
before the vialation of the undertaking.

,(t) Undertakings sball not renais in force any longer than anti-
dumping duties could remain in force under the Code. The authorities
of an inporting country shall reviev the need for the continuatiocn
of any price undertaking, vhere verranted, on their own initietive or

if interested exporters or importers of the product is question so
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request and suteit positive information sudstantiating the peed for
such reviev.

(g) “menever an anti-durping investigation is suspended or ternipated
pursuant to the provisions of paragraph (a) sbove and vhenever an
undertaking is terminated, this fact shell de officislly notified and
Bust be published. Buck .ctines shall set forth at least the dasic
oonclusions and & sumary of the reasons therefor.

Article 8
Izposition and Collection of Anti-Dumping Duties

(a) The decision vhether or nmot to impose an anti-dwzping duty in
cases vhere all requirenents for the imposition bave been fulfilled and
the decision vhetber the amount of the anti-du=ping duty to de imposed
shall be the full margin of dumping or less, are decisions to be made
by the authorities of the imparting country or customs territory. It
{s desiradle that the imposition be permissive in all countries or
customs territories parties to this Agreenmest, and that the duty de
less than the margin, if such lesser duty vould be adequate to remove
the injury to the domestic industry.

(b) When an anti-dumping duty is izposed ip respect of any product,
such anti-dunping duty shall be collected ip the appropriate anounts
in each case, on 8 mon-discriminatory basis on imports of such product
from all sources found to be duxped and causing injury, except as to
imports froa those sources, froam vhich price undertakings under the
terns of this Code bave deen accepted. The authorities sball pame the
supplier or suppliers of the product concerned. If, hovever, several
suppliers from the same country are {nvolved, and it is icpracticadle
to naze all these suppliers, the authorities may name the supplying
country concerned. If several suppliers from more than one country
are involved, the suthorities may pame either all the suppliers involved
or, if this {s impracticadle, all the supplying countries involved.

(c) The amount of the anti-dumping duty must not exceed the margin
of dumping as established under Article 2. ZTherefore, if sudbsequent
to the application of the anti-dumping duty it is found that the duty
80 collected exceeds the actunl dumping margin the amount in excess of
the margin sball de reimbursed es quickly as possidie.
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(a) Within a basic price system the followving rules sball avply
provided that their application is consistent vith the other provisions
of this Code:

If several suppliers from one or more countries are involved,
anti-dumping Auties may be imposed om imports of the proZuct in
question founi to bave been dumped and to de causing {njury from the
country or countries cotcerned, the duty being equivalent to the
apount by vhich the export price is less than the basic price
estadblished for this purpose, not exceeding the lovest normal price
in the supplying country or countries vhere pormal coolitions of
competition are prevailing. It is understood that for prolucts which
are 8012 delov this already established dasic price a nev anti-aumping
investigation shall be carried out in each particular case, vhen so
demanded by the interested parties and the Qemand is supported dy
relevant evidence. In cases vhere no &umping is found, anti-duping
duties collected shall de reimdursed es quickly as possidle.
Purthermore, if it can be found that the duty so collected exceeds the
actual dumping margin, the anount in excess of the margin shall be
reimbursel as Quickly as possidble.

(¢) Pudblic notice shall be given of any preliminary or final

finding vhetber positive or negative and of the revocation of s finding.
In the case of positive finding each such notice shall set forth the
finlings and conclusions reached oo all issues of fact and lav
considered material by the investisating authorities, and the ressons
and basis therefor. 1n the case of a negative finding, each notice
shall set forth at least the basic conclusions and & summary of the
reasons therefor. All notices of finding shall be forvaried to the
sigcatory or signatories the prolucts of vhich are subject to such
finding and to the exporters knowvn to have an interest thereis.

Article 9
Duratioca of Anti-Dumping Duties

(s) hmi-d\-pincm-hnnmunhtmomuulmu.m
to the extent pecessary to counteract ¢umping vhich is causing injury.

(v) The investisating sutborities shall reviev the need for the
continued imposition of the duty, vhere varranted, on their own
{nitistive or if any interested party so requests and submits
positive information substantiating the need for reviev.
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Article 10
Provisicoal Measures

{a} Provisional measures may de taken only after a preliminary
pesitive finding bas been made tbat there is durping and that there is
sufficient evidence of injury as provided for in (a) to (e) of
Article S(a). Provisional measures shall mot be applied unless the
autborities concerned juldge that they are pacessary to prevest injury
being caused during the period of investigatiocm.

(b) Provisional measures may take tbe form of s provisicaal éuty er,
preferably, 8 security = by dsposit or bond - equal to the amount of
the anti-dumping Auty provisionally estimated, deing not grester than
the provisionally estimated margin of Suzping. Withholding of
appraisezeat is an appropriate provisional measure provided that the
porsal duty and the estimated sacunt of the anti-durping Suty de
indicated and as long as the withholding of appraiseasst is sudject to
the sane conditions as other provisional seasures.

(¢) The imposition of provisional measures shall be limited to as
short s period as possidle, not exceeding four months or, oo decisicn
of the suthorities concerned, upon request by exporters representing
s significant percentage of the trads involved to & period aot
exceeding six months.

(4) The relevant provisions of Article 8 shall be followed in the
application of provisional msasures.

Article 12
Retroactivity

(a) Anti-dunping duties and provisicnsl measures shall coly de applied
to products vhich ester for consuzption after the time vhen the
decision taken under Articles 8(a) and 10(a), respectively, esters
into force, except that in cases: ‘

(£) wnere s final finding of injury (but pot of a threat thercof
or of a material retardatico of the estadblishment of an industry)
1s 2ads or in the cese of a final finding of threat of injury,
vhers the effect of the dumped imports would, in the sdsence
of the provisional measures, have led to a finding of injury,
anti-dumping Quties may de levied retroactively for the peried
for vhich provisional measures, if any, bave Deen applied.
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If the anti-dumping duty fixed ia the final decision is
higher than the provisionally paid 4uty, the difference shall
pot be collected. If the duty fixed in the final decision is
lover than the provisionally paid duty or the sacunt estimated
for the purpose of the security, the difference shall de
reimbursed or the duty recalculated, as the case may be.

($i) Where for the Adumpel product inm questicn the aviborities
deternmine

(a) either that there is a history of durping vhich caused
injury or that the importer was, or should hsve been,
svare that the exporter practices duxping and that such
durping vould cause injury, and

(v) that the injury is caused by sporsdic duzping (massive
durped inports of a product in a relatively sbort period)
to such an extent that, imn order to preclude it recurring,
it appears pecessary to levy an anti-duping duty
retroactively on those imports,

the duty mey e levied oo products vhich vere entered for
consurption not more than 90 days prior to the date of
" application of provisional measures.

(b) Except as provided in paragraph (a) above vhers s finding of
threat of injury or material retariation is made (but no injury has
yet occurred) a definitive anti-durping duty may be imposed only from
the éate of the finding of threat of injury or material retardation
and any cash deposit made during the period of the applicatica of
provisional measures shall de re ..ded and any bonds relessed in an
expeditious manner.

(c) ‘here a final finding is negative any cash deposit mede during
the period of the application of provisional measures shall be
refundel and any donds released in an expeditious manner.

Article 12
Aoti-Dumping Actico on bebalf of a Third Country

() As application for anti-dumping actiocm on behalf of s third
country umm:o made by the authorities of the third country
(. - :

¢ . . )
(b) Buch en application sball be supported by price informatios to
shov that the imports are being dumped and by detailed informstiocs to
the alleged dumping is causing injury to the Somestic
industry concerned in tbe third country. The governmest of the third
cowntry shall afford all assistance to the authorities of the
::wthc courtry to cbtais any further inforsatioca vhich the latter

é
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(e) The authorities of the importing cowntry im considering oueh -
applicaticn sball consider the effects of the alleged dumping co the
ipdustry coocerned as 8 vhole in the third country; that is to say

the injury sball pot be assessed ia relatice cnly to tbe effect of the
alleged duping oo the industry's owu to the importing country or
even oo the industry's total exports.

(4) The Gecisioa vhetber or mct to eed vith o case
vith tbe importing cowntry. If the ing country decides that it
is prepared to take action, the initiatiom of tbe approach to the
CONTRACTING PARTIES seeking their spproval for such acticn shall re
vith the irporting cowmtry.

Article 13
Developing Countries

It is recognized that special regard must de given by developed
countries to the special situation of developing countries vhen
considering the applicstiocn of anti-dunping measures wier this Code.
Pouibuitiu of constructive ressdies provided for by this Code shall

be explored defore applying anti-ducping duties where they would affect
the essential interests of developing countries.

shall rest

oe
a
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Rev. 1
PART IX

Article 14
Committee on Anti-Dumping Practices

1. There shall be established under this Agreement a
Committee on Anti-Dumping Practices composed of repre-
sentatives from each of the parties to this Agreement.

The Committee shall elect its own Chairman and shall

meet not less than twice a year and otherwise as envisaged
by relevant provisions of this Agreement at the request of
any party. The Committee shall carry out msponsibilities
as assigned to it under this Agreement or by the parties
and it shall afford parties the opportunity of consulting
on any matters relating to the operation of the Agreement
or the furtherance of its objectives. The GAIT Secretariat
shall act as the secretariat to the Committee.

2. The Committee may set up subsidiary bodies as
appropriate.

3. In carrying out their functions, the Committee and

any subsidiary bodies may consult with and seek information
from any source they deem appropriate. However, before the
Committee or a subsidiary body seeks such information from
‘n souxe within the juthdicfion of a signatory, it shall
inform the signatory involved. It shall obtain the consent
of the signatory and any firm to be consulted.

4. Signatories shall report without delay to the Committse all preliminary
or £inal actions taken with respect to antidumping duties. Such reports
will be available to goverrment representatives for inspection in the GXIT
Secretariat. The signatories shall also submit, on a semi-annual basis,
repacts offany antidmping duty actions taken within the preceding six months.
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Article 151

Consultations, conciliation and resolution of disputes

1. Each party shall afford synpathetic consideration to,
and shall afford adequate opportunity for consultations
regarding, rcpfcoentationl made by another party with
respect to any matter affecting the operation of this

Agreement.

2. 1If any party considers that any benefit accruing to it,
directly or indirectly, under this Agreement, is being
nullified or impaired, or that the achievement of any
objective of the Agreement is being impeded by another
party or parties, it may, with a view to reaching a mutually
satisfactory resolution of the matter, request in writing
consultations with the party or parties in question. Each
party shall afford sympathetic consideration to any request
from another party for consultaticns. The parties concerned

shall initiate consultations promptly.

3. 1f any party considers that the consultations pursuant
to Paragraph 2 have failed to achieve a mutually agreed
solution and final action has been taken by the administering
authorities of the importing counéry to levy definitive
antidumping duties or to accept price undertakings, it may

‘1f disputes arise between parties relating to rights and
obligations of this Agreement, parties should complete
the dispute settlement procedures under this Agreement
before availing themselves of any rights which they have
under the GATT. '
. ‘-‘
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refer the matter to the Committee for conciliation. When a
provisional measure has a significant impact and the party
considers the measure was taken contrary to the provisions
of Article 10.1 of this Agreement, a party may also refer
such matter to the Committee for conciliation. 1In cases
where matters are reff:igg t .thg COI:itteo for conciliation
the Comnittee shanméeiwm‘c(z—ntm. ;nd,
through its good offices, shall encourage the signatories

involved to develop a mutually acceptable oolution.z

4. Signatories shall make their best efforts to reach a
mutually satisfactory solution throughout the period of
conciliation. If no mutually agreed solution has been
reached after detailed examination by the Committee under
paragraph 3 within three months, the Committee shall, at
the request of any party to the dispute, establish a panel
to examine the matter, based upon

(a) a statement of the party making the request indicating
how a benefit accruing to it, directly or indirectly, under
these Agreements has been nullified or impaired, or that
the achieving of the cbjectives of the Agreement is being

impeded, and

e b

(b) the facts made available in conformity with domestic
procedures to the authorities of the importing country.

2!& this connection the Committee may draw signatories'
attention to those cases in which, in its view, there are
no reasonable bases supporting the allegations made.
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5. Confidential information provided to the panel shall
not be revealed without formal authorization from the
pPerson or authority providing the information. Where such
information is requested frozx the pami but release of
such information Sy the panel is not authorized, a non-
confidential summary of the information, authorized by the
authority or person providing the information will be
provided.

6. Further to paragraphs 1 - 5 the resolution of disputes
shall be governed by the provisions of the Understanding
regarding Notification, Consultation, Dispute Settlement
and Surveillance ( ) s except that whenever
in that Understanding there is a reference to the Director
' General, there shall be substituted therefor the Chairman
of the Committee and whenever there is a reference to

the Contracting Parties, there shall be substituted there-
for the Committee. Panel members shall have relevant
experience and be selected from the signatory countries
not parties to the dispute.
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PART ITI

Article 16

Fioel Provisions

1. Fo specific action egainst durping of exports fros another Perty cea be
teken except in accordance viti the provisions of the Geaeral Agreexent, es
iuterpreted by this Agraezent.

Acceptance and accession

2. (a) This Agreenent shall be open for acceptence by sign:ture or
othervise, by governments contracting parties to the GATT end by
the European Eccnoxic Commmunity.

(v) This Agreement shall be open to accessica by any other govera=ent
on terus, related to the effective epplication of rights aad
obligstions under this Agrearznt, to be sgreed between thot
governnent and the Parties, by the deposit vith the Director-
General to the CONTRACTLNG PARTIZS to the CATT of en instrument
of accession which states the terms so agreed.

(c) Contracting parties may accept this Agreezent in respect of thoce
territories for vhich they have internetiosal responsibility,
" proviced thet the CGATT is being applied in respect of suck
.territories in accordance vith the provisions of Article XXVI:5{a)
or (b) of the General Axreement; and in tercs of such eccentrace,
eech such territory shall be treated as thougn it vere a Furty.

Regervations

3. Reservetions rey not be entered in respect of any of the previsions of
this Agreenent without the consent of the other Parties. -

Entry into force

8. This Agreement shell enter into force on 1 January 19€0 for the
governmente?which have accepted or ecceced to it by that dete. For esch
other govercrent it shall enter irto force on the thirtieth day follcusirg
the date of its acceptance or accession to this Agreement.

“

"'.'l‘his is not intended to preclude action under other relevant
provisions of the Genercl Agreenent, os eppropriate.

2ime term “government" is decezed to include the cozpeteat uutboritiéa
of the Europeen Economic Coammunity.

SO B-19



284

Denuaciction of ecceptance of ths 105T Acreenent

5. Acceptence of this Agreement shall carry denuacietion of the Agreeaent
on Implementation of Article VI of the Cereral Agreement oa Teriffs and Trade,
done st Ceneva on 33 June 1967, which entered into force on 1 July 1963, for
Parties to the 19567 Agrcemars, Suzh dznuaciation shall teke effect for

each Pexty to this figreezent on the date of entry into force of this
Agreexent for each such Party. . :

National lezislction

6. (a) Each governcent accepting or acceding to this Agreezent shall take
all nccassery steps, of & general or particuler character, to
ensure, not later thaa the daie of entry into force of this
Agreezent for it, the conformity of its lavs, regulations and
edministrative procedures with the provisions of this »g:f-e:znt
as they may apply for the Party io question.

(b) Eech Pru-ty shall 1nl‘on the Cormittee of any changes in its levs
y and regulctions relevant to this Agreesert and in the
J administration of such lavs and resu.le.uons.

Reviev

T. The Cormittee shall review aanuilly the implementation and operstion
of this Agreement taking into account tkte odbjectives thercof. The
Cozmittee shall annuelly inform the CONTRACTLIG PARTIES to the GATT of
developrents during the period covered by such revievs,

Amendzents
8. The Partics may smend this Agreezent having regard, inter alia,

to the expericnce gained in its icplenentation. Such ca adendzent, once
the Parties have concurred in accordence vith procedures ~ztuuiizhed by the
Oomttee, shall not come into force for aay Partv w:til it has been
accepted by such Party. .

Vithdrswal

9. lpy Perty may withdraw froa this Agreecent. The withdrawal shall teke
effect upon the expxratxon of sixty days frca the day on which vritten
notice of withdraval is reccived by the Director-Genmeral to the CONTRACTING
PARTIES to the GATT. Any Party may upon such notification request ea
irmediate zeetirg of the Comniitee.

A )
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Non-applict tion of this Agreepent between particular Parties

10. This /3reezent shall not epply as betwveen eny two Parties if either
of the Parties, st the tize either accepts or accedes to this Agreement,
does not c¢asent to such applicatioa.

Socretariat

11. This / zreenment shall be serviced by the GATT secretariat.

Deposit

12. This /3reecsnt shall be deposited with the Director-General to the
CONTRACTINC PARTIES to the GATT, who shall promptly furnish to each Party
and each ccitracting party to the GAIT a certified copy thercof and of
each acends :ut thereto pursusnt to peragre;h B, and apotification of each
ecceptence hereof or accession thereto pursuant to paresgrapyh 2, or each
vithdrewal :herefroa pursusat to paragmph 9 ebove,

Peg}stratx

13. 'rnu A reement shall be registered in accordance vith the pronnons
of Article (02 of the Charter of the United Nations.

mne ‘t &n.“ thls .OO.I....O..CO."O....O mof ‘.I.O;.O.l.l....'..-..'...'
piceteen huidrcd and seventy-nine in a single copy, in the Ensl.nh. Freach
end Spanish langusges, each text being authentic.
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